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CASES AT LAW 
ARDUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 
--- 

J U N E  TERM, 1838 
( 3  DEV. AND BATTLE) 

E. L. & W. WINSLOW v. JOHN ANDERSON AND ALEXANDER 
DUCKWORTH. 

I r r e g u l a r  Judgment-Return D a y  of Writ. 

Where a ca. sa. was issued from the Spring Term of a Superior Court 
returnable to the ensuing Fall Term thereof, and was executed upon the 
defendant within less than twenty days of such Fall Term, and the sheriff 
thereupon took bond and surety from the defendant under the act of 1822 
( 1  Rev. Stat., c. 58, see. 7 ) ,  which bond was dated more than twenty days 
before such term, and was conditioned for the defendant's appearance "at 
the next Superior Court of law to be held, etc., on the seventh Monday 
after the fourth Monday of March next, then and there," etc., and at  the 
next Spring Term, which sat on the sixth instead of the seventh Monday 
after, etc., upon the defendant's not appearing a judgment was taken 
upon the bond against him and his surety: I t  was held that  the judg- 
ment was irregular, and that whether the bond was to be prepared by 
the sheriff or the defendant made no difference, a s  the judgment taken 
was against the surety as  well as the defendant, and there was no default 
of appearance according to the bond, and also that  the words "next court" 
would not control the specified time of the "seventh Monday after the 
fourth Monday of March next." 

It seems to be a necessary function of every court, and particularly of a 
court of the highest jurisdiction to  which no writ of error lies, as  our 
Superior Courts, to set aside a n  irregular judgment, that  is, one rendered 
contrary to the course and practice of the court, a t  a subsequent term, 
provided application for that purpose be made i n  proper time. 

3. The Supreme Court will reverse a judgment of the Superior Court refusing 
to act upon a discretionary power, where such refusal proceeds not upon 
the exercise of its discretion, but upon the ground of a want of power 
to act. 

4. In general, judgment taken without service of process, signed out of term, 
or by default before the proper period of the term, are irregular. 

5. Whether i t  is the duty of the officer or the defendant to prepare the bond 
to be given for the defendant's appearance to take the benefit of the Act 
of 1822 for the relief of insolvent debtors, Qu.? 
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6. The bond for the defendant's appearance, under the Act of 1822, connected 
with the execution, is in the nature of process to compel an appearance, 
and the return day thereof must be certain. 

7. If a judgment by default, interlocutory or final, be signed according to 
the course of the court, then it is the judge's judgment; because it is 
entered according to his directions. And, although the former is always 
under the control of the court, yet, from its nature, the court ought not 
and will not interfere with the latter, that is, a final judgment after the 
term at which it is taken. 

8. Until set aside, an irregular judgment must, in general, be regarded as a 
subsisting and regular judgment as to all the world. 

9. The cases of Crzcmpler v. The Governor, 12 N. C., 52, and Bender v. Askew, 
14 N. C., 150, approved. 

E. L. & W. WINSLOW o%tained a judgment in the Superior Court of 
Cumberland against John Anderson, on which they issued a capias ad 
satisfaciendum tested on the sixth Monday after the fourth Monday of 
March, 1836, and returnable to the next term of the court, to be held 
on the seventh Monday after the fourth Monday of September, 1836, 
those being the days on which the Spring and Autumn terms of that 
court, respectively, begin. The writ was delivered to the sheriff of 
Burke, who executed it by arresting Anderson on 9 November, 1836. 
The sheriff, however, did not imprison him, but discharged him under 
the Act of 1822 (1 Rev. Stat., c. 58, sec. 7) on his giving a bond pre- 
pared by the sheriff, with Alexander Duckworth as his surety, bearing 
date 9 October, 1836, and with condition for the appearance of Ander- 
son "at the next Superior Court of Law to be held for the county of 
Cumberland on the seventh Monday after the fourth Monday of March 

, next, then and there, etc." The ninth day of October was more than 
twenty days before the term of the court to which the writ of execution 
was returnable; but the ninth day of November was within twenty days 

of that term. . 
( 3 ) The sheriff returned the execution and bond to the Spring 

Term, 1837, of the court, which began on the sixth and not on 
the seventh Monday after the fourth &fo;day of March; and at that 
term, upon the failure of Anderson to appear, the plaintiffs took a 
judgment by default on the bond for the penalty, to be discharged by the 
payment of the execution debt and costs. On the next Monday, that is 
to say, on the day mentioned in the condition of the bond, Anderson, 
believingthat to be the court day, attended at the courthouse for the pur- 
pose of taking the oath of an insolvent debtor, but found that judgment 
had been taken against him the preceding week, at which time the 
court sat. The foregoing facts appearing upon the record and by affi- 
davits at the next term of the court, which was held in November, 1837, 
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before his Honor, Judge Bailey, the defendants Anderson and Duck- 
worth thereupon moved the court to vacate the judgment rendered on 
the bond at the preceding term. But his Honor, although he thought 
the judgment both erroneous and irregular, refused the motion, as he 
conceived that the Superior Court had no power to correct the proceed- 
ing on motion, but that it could only be done by writ of error. From 
that decision the defendants appealed. . 

Caldwell for defendants. 
Strange for plaintiffs. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
With any terms which his Honor might in his discretion have imposed 
as a reasonable condition of vacating the judgment, this Court would 
have as little inclination as it has authority to interfere, and we wish 
it further understood that if the Superior Court had refused the mo- 
tion upon an exercise of its discretion, we should not undertake to revise 
it here. But the record conclusively repels a presumption of that sort, 
since it explicitly states that the proceeding was irregular, and conse- 
quently ought to be corrected, and would have been corrected but for 
the want of power in the court to do so on motion. Our attention is 
therefore confined to the questions intended to be presented upon the . 

record, which are, whether the judgment was irregular, and, if it be, 
whether the Superior Court had the power to set it aside on m-otion. 

An irregular judgment is one rendered contrary to the course 
and practice of the court. ( 4  ) 

We take it that this was an ex parte judgment by default, 
signed in the office for want of an appearance. So much is to be implied 
from the nature of the proceeding itself, and from the course of all the 
courts of the State. But in this case the presumption is established by 
the declaration in the record that the judgment was irregular as well 
as erroneous; for a judgment rendered by the judge himself cannot in 
a legal sense be irregular, however erroneous-since the course and prac- 
tice of the court is established by the acts of the judge, and unless 
prescribed by statute can be altered from time to time by him. Could 
i t  then be regular in the course of any court to take, without the actual 
interposition of the court, a judgment for the nonappearance of a party 
on a bond, when the judgment was taken on a day prior to that pre- 
scribed for his appearance in the bond? I n  general, a judgment taken 
without service of process, one signed out of term, one by default, before 
the proper period of the term, may be stated as well understood in- 
stances of irregular judgment. Skinner v. Moore, ante, 2, vol. 138. I t  
is true, in this case no process is necessary under the statute, but judg- 

3 
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ment may be entered up instanter in  case of failure to appear. But 
certainly the failure to appear must be a failure to appear on that day 
specified in the condition; for not appearing on any other day is not a 
default within that bond. To take a judgment by default before the 
day is therefore the same as signing judgment at one court when the 
process is returnable to the next, or without service of process at  all. 

I t  is said, however, that it was the debtor's own fault that the proper 
period was not inserted in  the bond, as i t  was his duty to tender the 
bond; and, further, that as he was bound by the terms of the instrument 
to attend at  the next term, he was obliged, at his 'peril, to take notice of 
the proper time, and the particular day mentioned in  the condition may 
be treated as surp'lusage. I n  answer to this, i t  may be remarked, in  
the first place, that i t  cannot be yielded to be the debtor's duty to tender 
the bond. H e  is certainly bound to tender the sureties; but, notwith- 
standing the words of the statute, i t  may be incumbent on the officer tci 
prepare the bond. I f  so, i t  was not the fault of the debtor but that of 

the sheriff; and the latter ought to be responsible--as, indeed, he 
( 5 ) is-for discharging the debtor from custody upon an insufficient 

bond, whether the one or the other was legally bound to  prepare a 
proper one. But, supposing it be the debtor's duty, the judgment will not 
be helped thereby. H e  may be arrested again on the original judgment, 
or the sheriff may be sued; but this judgment by default on the bond can- 
not stand, because it is against both the debtor and his surety, and accord- 
ing to the bond there was no default oa which judgment could be signed. 
The surety was in no fault, and has a right to insist on the terms of his 
contract; and this is his motion as well as the debtor's. Neither can the 
day mentioned in  the bond for the appearance be rejected, as over- 
ruled by the words "next court." I n  a writ the return day must be cer- 
tain, and that specified would certainly control the general terms "at 
the next term of our court, etc."; and this bond, connected with the 
execution, is in the nature of process to compel an appearance to an- 
swer, and therefore seems to stand on the same reason. But if this be 
not so, another insuperable difficulty in the way of the plaintiffs presents 
itself i n  the fact that the plaintiffs themsehes did not appear at  the next 
term after the date of the bond to demand the debtor, and the process 
and bond were not returned to the next term, but to that succeeding it. 
I f  the particular day stated in the condition can be rejected and the 
bond is to be read as stipulating for an appearance simply, at the next 
te7-m, that was in November, 1836, and the whole was discontinued, as 
the return was to May, 1837; i n  which case, also, the judgment by - 
default is irregular. The Court, therefore, is entirely satisfied that the 
judgment was irregular and unjust and ought in some way to be dealt 
with so as to admit the defendants to be heard on the merits. I f  it 
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were to stand, as to the surety, he would be fixed without laches and 
against his contract, and, as to the principal, he would be deprived of 
the benefit of the Act of 1822 by its express provision, although he be 
an honest insolvent debtor. The creditors may undoubtedly have rem- 
edy for their debt; but they ought not to get it in this short-hand way- 
against the law, the course of the court and fair practice, and to the 
prejudice of the legaI rights of the other parties. 

Of the power of the court to vacate an irregular office judg- ( 6 ) 
ment, no doubt is entertained by us. I t  has been exercised in 
innumerable instances, for the purpose of justice, and to allow to both 
parties the opportunity of being heard. I t  proceeds on the ground 
that a judgment has been signed on the record, which was not in fact 
the judgment of the court, which the court ought not to have ren- 
dered, and which the plaintiff or his attorney knew the court would 
not at all give or allow, or would not then give or allow. I t  supposes a 
judgment, as respects the period and circumstances of rendering it, and 
its conclusiveness on rights which have not been investigated, not only 
without the authority of the judge, but against and in spite of his opin- 
ion and will, as declared or evinced in the settled practice or, as it is 
called, the course of the court. I f  judgment by default, interlocutory 
or final, be signed according to the course of the court, then it is the 
judge's judgment; because it is entered according to his directions. And, 
although the former is always under the control of the court, yet, from 
its nature, the court ought not and will not interfere with the latter, 
that is, a final judgment after the term at which it is taken. I f  the 
judgment be taken against the course of the court, then it is in no sense 

' the judge's judgment; and it belongs to him as a right of his own, to 
make the record speak the truth, by vacating the entry of what purports 
to be his act, but was not his act in reality. I t  is incident also to his 
duty of administering justice between parties. I t  is true that, until set 
aside, it must, in general, be regarded as a subsisting and regular judg- 
ment, as to all the world. But any person affected in interest may claim,, . 

ex debi,to justicia, the exercise of this power of the court to vacate a 
judgment entered without an actual or implied adjudication; and this 
motion was made in due time, being at the first oourt cfter the judg- 
ment. The text writers are full of instances in which irregular judg- 
ments by default have been set aside at a subsequent term. Tidd's 
Prac., 614; Bingham on Judgments, 21, 22. There have also been 
many accordant adjudications in this State. Among them are the cases 
of Crurnpler v. The Governor, 1 Dev. Rep., 52, and Bender v. Askew, 
3 Dev. Rep., 150. For the reasons given, this seems to be a necessary . 
function of every court. Much more is it incident, from extreme neces- 
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sity, to the court of the highest jurisdiction, to which no writ of error 
lies as is the case with our Superior Courts of Law. 

The Court concludes that the decision of his Honor is erro- 
( 7 ) neous inasmuch as the Superior Court of Cumberland had power 

to vacate the judgment in question, if irregular; and as this 
Court deems the same irregular and i t  was also so declared by his Honor 
on the motion before him, in the opinion of this Court the Superior 
Court ought to have allowed the motion and set aside the judgment. 
Wherefore, the decision of the Superior Court on the motion must be . 
reversed with costs and this judgment certified to that court, in order 
that the said motion may be there allowed, and the entry of the judg- 
ment against Anderson and Duckworth vacated. 

PER CURIAM. Judgment reversed. 

Cited: State v. Melton, 44 N.  C., 427; Cohoon v .  Morris, 46 N. C., 
220; Powell v. Jopling, 47 N. C., 401; Arrowood v. Greenwood, 50 
N.  C., 415; Grif in  v. Hinson, 51 N. C., 156; Hervey v. Edmunds, 68 
N.  C., 245; Viclc v. Pope, 81 N.  C., 27; Perry v. Adams, 83 N. C., 269; 
Henderson v. Graham, 84 N. C., 497; Gilchrist v. Eitchin, 86 N. C., 22; 
Welch v. Kingsland, 89 N.  C., 181; Moore v. Hinnant, 90 N.  C., 166; 
Williamson v .  Nartman, 92 N. C., 242; Dobbin v. Gnster, 26 N. C., 74; 
Bryan v. Brooks, 51 N. C., 581; State v. Rwepson, 83 N. C., 589; 8. c., 
84 N. C., 828. 

DEN EX DEM. DAVID MILLER ET AL. v. ROBERT G.  TWITTY. < 

Judgment on Scire Facias. 

1. A scire facias to repeal a patent under the act of 1798 is to some purposes 
a proceeding in rem, but when issued at the instance of a private indi- 
vidual it is essentially an act of inter partes, and a judgment therein 
vacating the patent will only bind those who are parties or privies. 

2. A proceeding in rem which binds all persons is confined to the proceedings 
of a court "exercising some peculiar jurisdiction which enables it to pro- 
nounce on the nature and qualities of a particular subject-matter of a 
public nature and interest, independently of any private party." 

( 8 ) A PATENT for a tract of 220 acres of land in  the county of 
Rutherford was granted by the State on 26 November, 1789, to 

David Miller, who conveyed fifty acres, part thereof, to Peter Mooney 
and afterwards devised the residue to John and Andrew Miller. At 
the March Term, 1817, of Rutherford Superior Court (but whether 
before or after the death of Miller did not appear) James L. Terrill 
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filed a petition setting forth that the aforesaid grant had been obtained 
* irregularly and fraudulently, without and against the forms required by 

law to be observed in the entry, surveying and granting of vacant lands; 
and that a subsequent grant had been made by the State to the petitioner 
of a tract of 350 acres, comprehending the land contained i n  the former 
grant, and praying that process should issue to Peter Mooney, the tenant 

I 

in possession of the land, or of a part of the land, covered by the grant 
to Miller, and claiming to hold under the said grant, to show cause 
wherefore the said grant should not be repealed, cancelled and vacated. 
Upon this petition a scire facias issued, and Peter Mooney, having been 
duly served with notice thereof, appeared and pleaded various pleas, 
upon which issues of fact were joined and tried by a jury, and upon the 
facts found by the jury the court decreed that the patent to Miller should 
be annulled, repealed and vacated. A copy of the record of these pro- 
ceedings was carried by the said Terrill to the office of the Secretary of 
State, where the same was recorded, and the Secretary thereupon noted 
in  the margin of the original record of the grant to Miller'the judgment 
so rendered, with a reference to the transcript thereof in his office. 

John and Andrew Miller, the devisees of David Miller, died and a 
controversy arose between their heirs-at-law and the defendant as to the 
right to the possession of the residue of the tract granted to David, which 
had not been conveyed to Mooney, and thereupon this action'of eject- 
ment was brought by those heirs. Upon the trial, the plaintiff having 
exhibited in  evidence the patent to David Miller as the foundation of 
the title in his lessors, the defendant produced the record of the petition 
and scire facias, and of the proceedings therein, and final sentence of the 
court, and entry in the Secretary's office on the margin of the record 
of that patent, and contended that by force thereof the patent was 
annulled altogether, and therefore furnished no evidence of any ( 9 ) 
grant from the State. But his Honor held, and so instructed the 
jury, that as the lessors of the plaintiff were neither parties nor privies 
to the said petition and scire facias, they were not bound nor their 
rights in  any manner affected by the proceedings thereon. The plaintiff 
obtained a verdict and the defendant appealed. 

4 

N o  counsel appeared for defendant. 

I '  
Caldwell for plaintiff. 

GASTON, J., after stating the case as above, proceeded as follovrs: 
The act of 1777, establishing offices for receiving entries of claims 

for land and pointing out the mode of obtaining grants therefor, had 
declared that titles set up or pretended to such land, not obtained in  the 
manner therein prescribed, or obtained in  fraud of its provisions, should 
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be utterly void. But in what manner or in what court the validity of a 
grant might be impeached because of an alleged violation or evasion of 
the requisitions of this act was for several years a vexed question. 
I t  was indeed well settled that when a patent was exhibited in an 
action of ejectment or trespass as evidence of title and it appeared to 
have issued in a case where the officers of the State had the authority 
to make a grant, it could not on the trial be impeached by testimony 
dehors the grant of irregularities .in the entry, survey or other matters 
preliminary to the issuing of the grant. Among other and perhaps more 
conclusive reasons for this doctrine it was held to be dangerous to per- 
mit a claimant to land under a patent, having every external solemnity, 
to be surprised by objections which he could not reasonably anticipate, 
of which the forms of pleading did not apprise him, and which he 
might not be prepared to meet with opposing testimony. Therefore, 
until the grani was declared void on a formal proceeding bringing its 
validity before the court ex directo, it was to be regarded as authentic 
and conclusi~e evidence of all that it testified. But what was to be this 
formal proceeding was by no means settled. Some suppa. that it was 

a fit case for an information, or a bill in equity, while others con- 
( 10 ) tended that our courts of equity had no jurisdiction over the sub- 

ject. The former urged that the Legislature had expressly con- 
ferred oh these courts all chancery powers, while the latter insisted that 
from the purview of the statute organizing these courts it was apparent 
that no part of the common-law powers of the chancellor was intended 
to be delegated. I n  this state of things, the General Assembly passed 
the act of 1798, the great purposes of which appeared to be to establish 
a court with jurisdiction to examine into the validity of patents, and 
to indicate the mode by which the State, proceeding to vindicate her 
violated rights, might cause to be vacated and annulled patents obtained 
by false suggestions, surprise or fraud. By this statute, however, it was 
further enacted that any individual who might consider himself ag- 
grieved by such a grant might file his petition in the Superior Court of 
the county where lay the land granted, with an autherlticated copy of 
the grant, briefly stating the grounds whereon the grant ought to be 
repealed, and vacated, that a writ of scire facias should thereupon issue 
to the person, owner or claimant under the grant, to show cause where- 
fore it should not be repealed and vacated, and that if upon verdict or 
demurrer it should appear to the court that the grant was made against 
law, or was obtained by fraud, surprise or upon untrue suggestions, the 
court might vacate the same, that an authentic copy of these proceed- 
ings should be filed by the petitioner in the Secretary's office and be 
there recorded, and that the Secretary should note in the margin of the 
original record of the grant the entry of the judgment, with a reference 
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to the record in  his office. I t  was under these provisions of the act of 
1798 that the proc'eedings were had which were offered in  evidence by 
the defendant. 

I t  is very obvious that the judgment in  question was at least erro- 
neous. The case of Terrell and Alexande~ v. Logan, 3 Hawks, 319, has 
established that the grantee, or those who have succeeded to all his rights 

1 under the grant, must be made a party or parties to the scire facias. 
The cases of Crow v. Holland, Hoyle v. Logan, and Featherston v. Mills, 
4 Dev. Rep., 417, 495, and 596, have settled that a junior patentee is 
not, within the meaning of the act of 1798, a "person aggrieved" by the 
ishue of an elder grant, and is, therefore, not entitled to sue out 
a scire facias to vacate it. But, however erroneous may be the ( 11 ) 
sentence, it is nevertheless the final decree of a court, and if the 
court had jurisdiction over the subject-matter of the decree, i t  must 
receive all the respect which i t  could claim if exempt from every impu- 
tation of error. 

Perhaps i t  might be contended that the sentence was altogether null, 
because on the face of the proceedings it appears that all the parties 
necessary to give the court jurisdiction over the subject-matter were not 
brought before it. As this objection, however, has not been urged, and 
as the determination of the case does not require a decision of this point, 
we shall give no opinion upon it. 

I t  is not on the ground of a want of jurisdiction that the plaintiff 
resists the force of the sentence. But it is insisted for him that admit- 
ting the sentence to have been pronounced by a court of competent 
jurisdiction, it is binding upon and between those only who were parties, 
or who claim in  privity with those who were parties to the suit in  
which the decree was rendered. I t  cannot be denied but that, i n  general, 
judgments are evidence as to the truth of the matter thereby decided 
only between parties and privies ; and the principle upon which this rule 
is founded, that no man ought to be concluded by an inquiry in which 
he could not interpose and had no means of vindicating his rights and 
khowing the truth, is so manifestly just and reasonable that exceptions 
from i t  should be very cautiously allowed. One class of exceptions is 
established upon the ground that the principle of the rule does not apply 
to them. Thus a judgment against a tenant for life in a real action 
will not, in general, bind the reversioner, because the tenant is seized 
in his own right, and the reversioner has not the legal means to defend 
that seizin; but if the tenant, when sued, pray the aid of the reversioner, 
and the prayer is allowed, the reversioner shall be bound by the judg- 
ment, because he had the legal means to defend the tenant seizin. Har., 
462; Yel., 32. The present case certainly does not come within the 
reason of this exception. The lessors of the plaintiff had no power to 
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interpose in the proceedings on the sc i r e  fac ias ,  or to make any defense 
whatever against it. There is, however, another class'of cases which are 

admitted to be exceptions from the general rule, viz., cases tech- 
( 12 ) nically called "proceedings in, rem," or "against the thing," in 

which the judgments rendered are receivable in  evidence against 
a l l  persons,  as conclusive of the truth of what is therein declared. What 
for this purpose are to be regarded as proceedings in r e r n  has not been 
anywhere precisely defined. I t  is obvious that all actions which demand 
a thing specifically, if they can be called "proceedings in, rern," do not 
therefore come within the scope of this exception, for certainly a judg- 
ment in a real action or in an action of detinue is not evidence of the 
right of the matter decided against strangers to such actions, although 
the judgment is for the thing demanded. A text writer of great respect- 
ability, if not with absolute accuracy, yet with a near approach to it, 
has upon a view of all the authorities confined this exception to the 
proceedings of a court "exercising somk peculiar jurisdiction which 
enables i t  to pronounce on the nature and qualities of a particular sub- 
ject-matter of a public nature and interest, independently of any private 
party." 1 Star  on Evi., 241. H e  considers the exception as founded on 
two considerations : first, that i t  is essential to the efficacious exercise of 
such a jurisdiction that its judgments should be binding on all other 
courts and in  all cases, because none of these courts can see whether the 
proceedings were regular and according to the usages and rules of the 
special tribunal or not, and, secondly, for that in  general all persons 
interested in  such proceedings in, r e r n  may usually be heard in assertion 
of their rights. I b i d . ,  240, 241. To us it seems that the proceedings in 
question are not brought within the operation of this exception thus 
understood. They are the proceedings not of a court of p e c u l i a r  juris- 
diction, whose usages and rules are unknown to the common-law courts 
of the country, and acting on a particular subject of a public nature 
independently of any private party, but the proceedings of a common- 
law court acting either according to common-law usages or to rules 
defined by the Legislature, upon a subject indeed of a public nature, 
but brought before it by one individual seeking redress against another 
for a private grievance in relation to that subject. The very court in 
which the sentence was rendered is that which is to pronounce whether 

the sentence ought to bind those not before i t  when rendered- 
( 1 3  ) and the Court judicially knows that according to its usages and 

rules those not before it could not have been heard in  assertion 
of their rights, and if bound by that sentence will have lost those rights 
without any opportunity of legally vindicating them. I f  i t  were dan- 
gerous to allow such rights to be assailed where there might not be a 
de l i be ra te  opportunity to defend them, i t  is abhorrent from justice to 
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permit them to be annulled without any  opportunity to assert them. I f  
the scire facias be, as certainly to some purposes i t  is, a proceeding in 
rem, i t  is, nevertheless, at  least when sued out by an individual, essen- 
t ial ly  an action in ter  pdrtes. I t  is indispensable to the constitution of 
the action that there shall be parties, petitioner and defendant. I t  can- 
not be doubted but that the judgment rendered would have been a nullity 
had there been no defendant brought before the court. The jurisdiction 
is not derived, therefore, from the seizure of a particular thing, which 
the court is to dispose of according to right as against all who may set 
up title thereto-nor is it founded upon the peculiar qualities of the 
subject which unfit it for the considiration of any but a peculiar tri- 
bunal. I t  is not a jurisdiction independent of parties-but a jurisdic- 
tion which cannot be called into action but through parties. I n  such a 
case to secure the bringing of proper parties before the court, and to 
prevent the monstrous injustice of depriving men of their rights un- 
heard, i t  must be held that the sentence does not bind strangers to the 
action. Mank in  v. Chandler, 2 Brock, D. 128. , 

This conclusion derives support, too, we think, from the special pro- 
visions made by the Legislature in relation to the return of the judicial 
proceedings into the Secretary's office. I t  is required that a copy of 
these proceedings shall be there filed and recorded i n  full; and the Sec- 
retary is directed not actually to cancel the record of the grant, but 
merely to note i n  the margin of that reco~d the sentence of the court, 
with a distinct reference to the full record of the proceedings on the 
petition in  his office. The object seems to have been to annex insepara- 
bly the record of the sentence to the record of the grant-so that the 
latter and all claims under it might be left to the operation, whatever 
i t  might be, which the sentence on such a petition and between such 
parties as are exhibited in the proceedings ought by law to produce 
theredn. 

I t  is the opinion of this Court that there is no error in  the ( 14 ) 
instruction excepted to, and that the judgment of the Superior 
Court should be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Carter v. White ,  101 N.  C., 34; McNamee v. Alexander, 109 
N.  C., 246. 
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HAUGHTON & BOOTH v. THOMAS H. LEARY. 

Commencemen t  of Suit-Set-off. 

1. The time of the commencement of a suit, upon a plea of set-off before and 
a t  t he  commencement of t he  m i t ,  is the time when the writ was sued 
out from the proper pfficer, or filled up by the plaintiff's attorney, and 
not when it is delivered to the sheriff. 

2. The only proper plea of a set-off is one due before and a t  t he  t i m e  of the 
commencement of t he  su i t ,  because only mutual debts subsisting at the 
time of action brought, as debts to and from the plaintiff and defendant, 
can be set off; hence a plea of set-off in bar to the further prosecution of 
the suit is not sustainable. 

3. Generally where matter subsequent bars an action, it consists of some act 
or agreement on the part of the plaintiff himself, as in the case of a 
payment received after the action is commenced. 

4. A tender and refusal after suit brougGt is, as a plea, no bar. However, by 
the modern equitable practice, upon the defendant's paying principal, 
interest and costs into court, the plaintiff is laid under a rule to receive 
it or proceed at his peril. But that has been confined to cases of pay- 
ment, and has never been extended to a set-off. 

THIS was an action of ASSUMPSIT to which the defendant pleaded a 
set-off: First, before a n d  at t h e  commencement  of t h e  su i t ,  and, secondly, 
in b a r  of t h e  f u r t h e r  p r o ~ ~ ~ c u t i o n  of t h e  su i t .  

On the trial at Chowan on the last circuit, before his Honor, Set t le ,  
J., the defendant admitted that he was indebted to the plaintiffs in  the 
sum of $310.63 unless he was entitled to a set-off upon the following 
facts: The plaintiffs were indebted to one William Bullock and one 
Thomas Gregory by negotiable notes, before the commencement of this 
suit, in  a larger sum than the amount of the plaintiffs' claim. 

On 8 May, 1837, the plaintiffs called upon an attorney to issue 
( 15  ) a writ against the defendant, returnable to the next ensuing 

August term of the county court. The attorney on that day filled 
up the writ and left directions for i t  to be given to the plaintiffs if they 
should call for it. The writ, however, was not delivered to the sheriff 
until 21 July following, when i t  was executed and returned to August 
Term of the County Court of Chowan. The notes due from the plain- 
tiffs to Bullock and Gregory were endorsed to the defendant on 8 July, 
1837, for valuable consideration. The plaintiffs, the attorney and the 
sheriff all resided in the town of Edenton. 

Upon these facts, his Honor being of opinion that the defendant was 
not entitled to a set-off for the notes, gave judgment for the plaintiffs, 
from which the defendant appealed. 

A. M o o r e  a n d  M. H a u g h t o n  f o r  de fendant .  
H e a t h  a n d  K i n n e y  f o r  p l a i n t i f f s .  
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RUFFIN, C. J. I n  our opinion the defendant is not entitled to the 
set-off under either plea. -The first is, that the notes were endorsed to the 
defendant before and at the commencemed of this suit. This is not true 
in point of fact. The assignment was on 8 July and the suit, we think, 
was commenced on 8 May preceding, on which day the writ is dated, and 
as stated in the case, truly dated and filled up. The suing out the 
writ from the proper officer, or purchasing it, as it is called sometimes, 
is so universally deemed the bringing suit that no exception is recollected 
by the Court. I t  is unquestionably so within the Statute of Limitations, 
which uses the very words '(that all actions shall be commenced 
or brought within the time and limitation expressed, and not ( 16 ) 
after." While the teste of the writ on the one hand is not the 
commencement of the suit for the benefit of the plaintiff, so, on the 
other, the service of it, or its delivery to the sheriff, or any such thing, 
is not requisite to the commencement of the suit for the benefit of the 
defendant; but only getting the writ-impetratio brevis, Johnson v. 
Smith', 2 Bur., 950. There are many cases to that effect. The form of 
pleading also establishes it. The constant form is, ('that the defendant 
did not assume within, etc., ante impetrationem brevis." Why? Because 
obtaining the writ, sealed and complete in form, is in fact and law the 
commencing suit. I f  this standard were departed from it would be 
altogether uncertain what would amount to bringing suit-a point that 
cannot be remaining to be settled at this day. The plaintiff has pro- 
ceeded on that very writ and brought the defendant into court under it 
as the leading process in this action. I t s  date would determine the com- 
mencement of the suit in reference to the Statute of Limitations, if the 
defendant had pleaded it. For the like reasons it determines it for the 
purposes of the present plea. 

The second plea presents a question which is not so free of doubt. The 
plea is not actio %on; but that the plaintiff ought not further to prose- 
cute his suit, because since the commencement of this suit the notes made 
by the plaintiff were endorsed to the defendant. None of us remember 
such a plea in practice; nor have we been referred to any such precedent, 
or an adjudication giving color for it. The counsel for the plaintiff 
relied entirely on a passage in a modern treatise, Babington on Set-off, 
82; and insisted on the reasonableness and propriety of the plea. That 
author does seem to suppose that a defendant may avail himself of a 
set-off obtained after action brought by a plea in bar to the further 
prosecution of the suit. But he cites no authority for the position. He 
assumes that such a demand is a legal set-off; and if that be so, the 
author infers that it must be pleaded in this form, because it had been 
decided in the cases to which he refers that it could not be by way of 
actio non generally, that is to say, in reference to the commencement of 
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the suit, nor in  the more limited form, "that the plaintiff before and at 
the time of the plea pleaded was indebted." That consequence is 

( 17 ) logical, if the proposition assumed be true; but otherwise not. 
I t  does not follow that it can be pleaded in this way because it 

cannot be pleaded in  either of the others; for it may not be a set-off 
within the statute, and therefore is not pleadable in  any form. Our 
researches and reflections induce us to adopt the latter opinion. We 
think it is not merely a question as to the proper form of the plea, but 
that according to the principle of the statute this is not a set-off. 

I t  was formerly held on demurrer in  the case of Reynolds v. Beerling, 
stated in a note, 3 T. R., 188, that the plea of a judgment, recovered by 
the defendant against the plaintiff after suit, and before plea, was good. 
I t  does not appear certainly, nor can i t  be collected from observations on 
i t  in  subsequent cases, what was the form of the plea. There is reason, 
however, to say that it was actio non; because in  no other case is there 
an attempt to support the decision upon the ground that the plea was in 
bar of the further prosecution of the suit. The decision itself prdfesses 
to be founded on the authority of Sullivan v. Montague, Dong., 108, 
which established as a general principle that actio non goes to the time 
of the plea. The inference is, that under a plea actio non i t  was 
held to be sufficient if the demand of the defendant existed at the plea 
pleaded. As an authority to that point, i t  is precisely opposed by two 
subsequent cases. I n  Evans v. Prosser, 3 T. Rep., 186, the defendant ' 
had a set-off, which in fact subsisted before action brought, and so ap- 
peared in  the plea, but he pleaded i t  as one "before and at  the time of 
plea pleaded." Upon demurrer i t  was adjudged against the defendant, 
though he was afterwards allowed to amend by stating the set-off accord- 
ing to the truth, as one "before and at the commencement of the suit." 
Before delivering the opinion, time was taken to look into the cases; 
and Mr. Justice Buller, speaking for the Court, said that Reynolds v. 
Beerling could not be supported in this point. I n  Hanky v. Smith, 3 
T. Rep., 507, Lord Kenyon said, if the bill had come to the defendant's 
hands ex post facto, as after action brought, there would have been no 
mutual credit, and consequently there could be no set-off. 

The observation is obvious upon those cases that there is not the 
slightest intimation that the plea of set-off may be pleaded in bar 

( 18 ) to the further prosecution of the suit; and if there had been an 
idea of that sort, it is difficult to suppose i t  would have been over- 

looked, especially as it might have sustained Reynolds v. Beerling and 
excused the Court in  Evans v. Prosser from expressly overruling their 
own decision, made four years before. But if either of those cases 
turned o n  the form of pleading in Hankey v. Smith, which was on non- 
assumpsit and notice of set-off, the remark of Lord Kenyon is general, 
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that where the matter arises after action brought it is not a case of 
mutual credit, within the act. .That observation seems to us to present 
the question in its true point of view. 

The statute was made to prevent multiplicity of suits. That is the 
object of it. As the means by which that end is to be attained, it enacts 
that where there are mutual debts subsisting between the plaintiff and 
the defendant, ('one debt may be set against the other." The intention 
was not merely to give the defendant the benefit of his debt in the action 
brought against him, without putting him to the delay and expense of a 
cross action. I f  it had been, then he ought to be permitted to plead a 
set-off acquired at any time after plea pleaded, by way of plea since the 
last continuance, as he would plead a payment made pending the suit. 
But this has never been done; and the plaintiffs' counsel admits that a 
set-off accruing after plea cannot be pleaded puis darrein continuance. 
We believe that is true; and it seems to furnish a strong argument 
against this plea; for it is-in the nature of a plea since the last con- 
tinuance. Why may not a plea of that sort be put in?  Because no - 
injustice is done to the defendant by denying him the plea, since he 
does not lose his debt thereby, but may recover it by action; and because 
the statute did not mean that the plaintiffs' action should be barred in 
any case in which it was at first properly brought. This shows, as was 
just said, that the scope of the act is not merely to dispense with an 
action on the part of the defendant. What, then, is i t ?  The great 
purpose was to effect a liquidation of mutual debts, without resorting to 
suits, not only by each, but by either party. The statute looks at the 
balance as the debt; and therefore if one of two persons, having mutual 
dealings, will sue the other, instead of exchanging discharges, 
the party sued is allowed to set-off his debt against the other as ( 19  ) 
a bar to the action. I n  other words, the plaintiff is made to pay 
the costs as a penalty for his wanton and obstinate litigation. But this 
is applicable only where upon the state of facts both debts existed at the 
time of suit brought. For in no other is a plaintiff to blame for suing; 
and therefore in no other ought he to be barred or pay costs. With this 
the words of the act before quoted agree. "Mutual debts subsisting." 
Subsisting-when? Manifestly subsisting at a point of time when the 
parties mutually gave credit-trusted to each other; and when, that is 
to say at the same point of time, the purpose of the act might be fulfilled 
by satisfaction to each party without any suit by either. This must 
necessarily be before and at the commencement of the suit. If it be 
objected that this will exclude negotiable instruments from the operation 
of the act, although held by the defendant at the commencement of the 
suit, unless the plaintiff had notice thereof, the answer is, not so. Such 
instruments are embraced in the act without doubt, whether the plaintiff 
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knows or not in whose hands they are. The form of the security imports 
an  agreement by the plaintiff that the defendant might take i t ;  and 
when he sued, he  either knew, or might have known by inquiry, that his 
debtor was also his creditor. Every debtor is bound to seek his creditor. 
The plaintiff is therefore culpable if he sues when there is really no debt 
due to him; and is justly subjected to the costs. But it is entirely the 
other way when the plaintiff becomes the defendant's debtor after he 
brought his own suit. I t  is to be recollected that the only real subject of 
controversy is the costs of the action; for the defendant has other reme- 
dies for his debt. Why should the plaintiff be condemned in  the costs, 
or even lose his own costs? H e  could not before suit give a credit to the 
defendant for a debt which he did not then owe; and he did no wrong in 
bringing the action; and he has done no act since to bar it. H e  has 
therefore in  justice and law as much right to the costs as to the debt. 
Generally, where matter subsequent bars an action, i t  consists of some 
act or agreement on the part of the plaintiff- himself, and is not consti- 

tuted, as this is, by the mere act of the defendant. I f  the plaintiff 
( 20 ) release the debt or receive payment after action brought, it may 

be pleaded in  bar to the further prosecution of the suit, if before 
plea pleaded; or, if after, since the last continuance, technically. I n  
those cases there is judgment against the plaintiff for the costs, because 
i t  was his folly to extinguish his demand without receiving his costs. 
But a set-off is not a payment; it is only made to amount to a satisfaction 
by operation of law. Now, the law works no wrong, and therefore will 
not deprive the plaintiff of the costs to which he was once entitled, and 
in  abandonment of which he has since done no act. The case resembles 
that of a tender more than any other. I f  made before suit, i t  may be 
pleaded in  bar, and the plea supported by bringing the money into court. 
The costs then are alone in contest; and if the full sum was tendered, the 
plaintiff pays them, because his suit was unnecessary. But tender and 
refusal after suit brought is, as a plea, no bar; because i t  admits the 
necessity of the suit, as well as the justice of the demand, and the plain- 
tiff ought therefore to have costs. By the modern equitable practice the 
defendant in  such a case pays principal, interest and costs up to the time 
into court, and the court lays the plaintiff under a rule to take the 
money, or proceed further in  the suit at  his peril. But that has been 
confined to cases of the payment of money, and has never been extended 
to a set-off in  actions-at all events, nut in  the stage at  which the ques- 
tion is raised on this record. 

Upon the whole the Court is of opinion that only mutual debts subsist- 
ing at  the time of action brought as debts to and from the plaintiff and 
defendant can be set off. Whether a debt from the plaintiff to the 
defendant subsisting at the time when the writ is sued out, but becoming 
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payable afterwards, and before plea pleaded, may be availed of as a set- 
off by a plea to the further prosecution of the suit, is a question not 
necessarily involved in  this case, and therefore not decided by it. 

PER CURIAM. Judgment affirmed. 

Cited: Murray v. Windley, 29 N. C., 203; Mizell v. Moore, id., 257; 
Thompson v. Red, 47 N.  C., 412; Winningham v. Redding, 51  N .  C,, 
127; Rrumble v. Brown, 71 N. C., 516. 

CAROLINE SAMPSON v. GEORGE W. B. BURGWIN. ( 21 ) 
Evidence-Judgment. 

1. In an action by a negro brought to try his right to his freedom, if evidence 
of his being reputed to be a freeman is offered, it is admissible to show in 
reply acts of ownership inconsistent with such reputation. 

2. A record of the county court stating that "upon the petition" of the master 
"it is ordered" that the slave "be emancipated and set free from slavery" 
is sufficient evidence under the act of 1796, Rev. c. 453, of the emancipa- 
tion, without showing any petition in writing. 

3. An order of the county court emancipating a slave under that act without 
stating that the slave had performed meritorious services, is conclusive, 
being the act of a court of exclusive jurisdiction, and cannot be im- 
peached by evidence that the slave had not or could not have performed 
such services. 

THIS was an action of trespass vi  et armis, brought by.the plaintiff to 
t ry  the question whether the defendant had a right to hold her as a slave. 
Before his Honor, Judge Dick, at NEW HANOVER, on the last circuit, i t  
was admitted that the plaintiff was once the slave of the defendant, but 
she alleged that the defendant, in  November, 1809, procured her mother 
and herself, then one or two years old, to be emancipated by the county 
court of New Hanover, and in  support of this allegation she produced in 
evidence a copy of the record of that court i n  the following words: Upon 
the petition of George W. B. Burgwin, ordered that a female negro slave 
by the name of Marian, and her child, called Caroline, the property of 
said petitioner, be emancipated and set free from slavery-the said 
George giving bonds, etc. 

The plaintiff proved by the clerk of the county court, who was in 
office in 1809 and had continued so ever since, except during the years 
1832 and 1833, that he had no recollection of ever having seen in  his 
office any petition in writing upon which the above order was made, and 
that after the most diligent search he had been unable to  find one. The 
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plaintiff proved further, by several witnesses, that they had known her 
from eight to twenty years, and had always considered her as a free 

woman. 
( 22 ) The defendant then proved by the sheriff of New Hanover 

that in the year 1820 he saw the plaintiff, then about twelve years 
old, in the possession of the defendant; that he levied an execution 
against the defendant, then in his hands on her, and sold her at the house 
of the defendant, when one John R. London became the purchaser at a 
fair and full price; that he afterwards saw the plaintiff in the possession 
of the defendant several times, at his residence, eight miles from Wil- 
mington, and that he never heard that she was free, or pretended to be so, 
until about the time when this suit was brought. This witness also 
proved that some time after the sale to London, as before stated, she was 
levied upon by some person a# the property of the defendant, when Lon- 
don interfered and claimed her as his property, upon which she was 
released. This declaration of London was objected to by the plaintiff, 
but was admitted by the court. The defendant proved, further, by a 
witness, that in the year 1833 the witness was requested by the mother of 
the plaintiff to become her security to the defendant for the hire of her 
daughter, the defendant; that he became surety as requested and after- 
wards paid the money to the defendant. This evidence was also objected 
to by the plaintiff, but was admitted by the court. 

His Honor, in charging the jury, told them that it was incumbent on 
the plaintiff to show that she had been emancipated in the manner pre- 
scribed by law; that she must show that the defendant had filed his 
petition in writing alleging meritorious~services on the part of the plain- 
tiff, and expressing a wish to emancipate her; that it was further neces- 
sary for her to show that the court had adjudged that she had performed 
meritorious services, and had given license to the defendant to emanci- 
pate her; that the'law would then presume that she was emancipated. 
His Honor further told the jury that there was no evidence that any 
written petition had been filed by the defendant, and consequently no 
evidence of its contents; neither was there any evidence that the county 
court of New Hanover had passed any judgment that the plaintiff had 
performed meritorious services; that the court was not bound to presume 
from what appeared on the record of the county court that a written 

petition was filed by the defendant expressing a wish then to 
( 23 ) emancipate the plaintiff; nor that the county court had adjudged 

that the plaintiff had performed meritorious services, particu- 
larly as it appeared in evidence that she was not more than one or two . 
years old when the record was made, and could not have performed such 
meritorious services as the law required. The jury found a verdict for 
the defendant and the plaintiff appealed. 
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Devereux & Strange for the plaintiff. 
Badger and PV. H. Haywood for t h e  defendant. 

RUFFIN, C. J. I t  is unnecessary to say much on the objections taken 
to the defendant's evidence. I t  was offered to repel the evidence of the 
reputation of freedom given on the part of the plaintiff. I f  the plaintiff 
claiming under a particular act of liberation from the defendant, of 
record and of recent occurrence, being within the lives of these partiecl, 
could :ffer evidence of reputation-of which we do not stop to inquire- 

- such evidence might be met by the proof of acts of ownership inconsist- 
ent with the reputation and accompanied by declarations and claims of 
title by the defendant and others claiming on his title. The evidence of 
the sheriff might have been proper for another purpose, even if the 
plaintiff had been in legal form emancipated. She was sold under exec& 
tion against the defendant, and doubtless that sale would pass the title 
to Mr. London if the defendant were unable to pay his debts at  the time 
of the emancipation, i n  the same manner that any other voluntary con- 
veyance is void against creditors. I n  that case the plaintiff would be the 
slave, not indeed of the defendant, but of London; and therefore could 
not bring this or any other action. But i t  does not appear that any such 
view as this was taken on the trial; and no doubt the evidence was 
directed to the other point; as to which we think i t  proper as evidence 
in  reply. 

But upon the principal question in  the case our opinion differs from 
that of his Honor. We think the transcript of the record of the county 
court, which is set out in the exception, is evidence of an actual emanci- 
pation of the plaintiff, provided her identity and that of the defendant 
with the supposed subject and actor in  the county court be estab- 
lished. I t  purports to order that the plaintiff, in present;, "be ( 24 ) 
emancipated and set free from slavery,'' and to be made on the 
petition of the defendant, then th5-owner of the plaintiff. The objections 
taken to this, as an act of emancipation, are that there is no adjudication 
of the court that the plaintiff had performed such services; that, being 
proved on the present trial to have been in  November, 1809, only two 
years of age, i t  is apparent that the plaintiff could not have performed 
such services, and that the court did not and could not adjudge that she 
had;  and that the order was inoperative unless there was a petition in 
writing of the defendant alleging such services of the plaintiff and ex- 
pressing a wish then to emancipate her. 

I t  may be assumed-and indeed we think properly-that there was no 
evidence of the existence of a petition in writing, or consequently of its 
contents; as a record is proved by itself, and by nothing else. But the 
law does not require a petition, as it appears to us. Emancipation is the 
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act of the master, by which he renounces his right to the services of his 
slave, and sets her free from him. Any act which purports to have been 
done with that view would, upon common-law.principles, suffice; and in 
favor of liberty the intention might be inferred from slight acts. The 
Legislature has, however, upon a ground of public policy, interposed in 
restraint of the power of the master. I t  is, perhaps, a matter of doubt 
in the construction of our statutes whether the owner of a slave may not 
emancipate without the leave of the court, so as to be an effectual renun- 
ciation of his own dominion, although i t  may be a forfeiture of th'e slave 
to the public, and the proper authorities may seize and sell it. That 
seems to have been the law, at  all events up to the year 1796; and per- 
haps is not altered by the act of that year. But supposing any attempt 
of the master to liberate a negro to be void, even as to himself, unless it 
be done in the mode prescribed by the Legislature to vest in  a liberated 
slave all the right and privilege of a free-born negro, i t  yet remains to 
be inquired what mode is prescribed by the Legislature. Upon recurring 
to the statute i t  is found to be silent as to the means or manner of eman- 
cipation, SO far  as respects the agency of the owner, except only that 

such "liberation shall be entered of record." Neither a previous 
( 25 ) nor subsequent deed OT writing of emancipation is  requisite ; nor is 

a written petition to the court for a license mentioned before the 
act of 1830. The only memorial mentioned in the act is the record-the 
usual, indeed indispensable, memorial of whatever is transacted in a 
court of record. I t  is convenient and orderly to put into writing a 
statement of the facts upon which the court is asked to act, and to pray 
specifically for the order the court is asked to make. It is useful to 
restrain attempts a t  imposition, and also to identify the parties. But so 
far as regards the form which an act of emancipation by the master is to 
assume so as in strict law to be valid, there is no regulation whatever in 
the statutes. I t  may be by petition, by deed, or by bare writing, or it 
may be oral, only it is to be recorded, whatever it may be, and that is to 
perpetuate it. I t  seems to be supposed that a petition of the owner is 
requisite, otherwise the act of emancipation is not his, but altogether 
that of the court. But  that is  entirely a mistake. The petition is only 
one mode of showing the consent of the owner. The record, the entry of 
what he said and did in  court, is another mode equally explicit with the 
other, and of precisely the same grade as evidence. The only difference 
is that in  one case the petition shows his act only, and the minutes show 
that of the court; while in the other minutes state both what he did and 
what the court did. Here, their united act as appearing of record, and 
admitting of no contradiction, is expressly an immediate emancipation 
of the plaintiff. I f  the record does not speak the truth the court in 
which i t  is can alone make i t  do so. It imports verity upon the trial of 
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an  action of trespass between these parties, and while it stands cannot 
be construed into less than a liberation of the defendant's slave by license 
of the court, granted at  his instance. 

We are also of opinion that its efficacy is not impugned by its 
silence as to meritorious services, and that it cannot be impeached by 
presumption or evidence that the plaintiff had not, or could not, perform 
them. The acts of a court on a subject within its jurisdiction are pre- 
sumed to be right, and that presumption cannot be contradicted when 
the court is one of exclusive jurisdiction, whose judgments are not sub- 
ject to revision. Such was the county court when this transaction 
took place. The law forbade it to allow emancipation, except ( 26 ) 
for meritorious services. I f  the court corruptly granted the 
license in an improper case the judges were punishable ; but the act was 
valid, because the court had the power. I f  it was done through error of 
judgment it is still valid, because the law left it to the judgment of that 
court. Had the record found the meritorious services, it is clear it could 
not be disputed upon evidence in this cause. I t  is, of course, unneces- 
sary that the record should state a fact, as the reason of the judgment, 
which is not re-examinable elsewhere. There is little doubt that this 
jurisdiction was often abused; and that for that reason it was estab- 
lished, or rather transferred exclusively to the Superior Courts. But 
while it existed i t  was exclusive, and the decision final. The Legislature 
thought proper to entrust the public security thus far in the hands of 
that tribunal, and the community was necessarily to abide by its acts. I t  
i s  worthy of observation, too, that the question is not raised between the 
plaintiff and the public, although the latter alone has a right to complain 
of a wrong decision obtained from the county court on this point. The 
defendant can no more complain of i t  than of his own act of emancipa- 
tion; for it was at his instance the court was betrayed into the error. 

PER CURIAM. Judgment reversed and a venire de novo ordered. 

Cited: Stringer v. Burchem, 34 N.  C., 43; Allen v. Allen, 44  N.  C., 
62 ; Craige v. Neely, 51  N. C., 173, 

A. BORDEN & CO. v. RICHARD SMITH ET AL. ( 27 
Execution-Justicds Judgment. 

1. Where an execution upon a justice's judgment is levied upon land, and 
returned to the county court under the act of 1794 (1 Rev. Stat., c. 62, 
sec. 19), it is essential to the validity of the order, which the court is 
authorized to make, to sell the laud levied on, that the land should be 
particularly described; and a levy generally upon the defendants' "lands," 
without further specification or description, will not support such order, 
nor the sale made under it. 
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2. When an execution upon a justice's judgment is levied upon land and 
returned to the county court, and it appears that the defendant has not had 
five days notice in writing, as required by the act of 1828 (1 Rev. Stat., 
c. 45, sec. 19), the court has no power to order a sale of the land levied 
upon, and any such order will be entirely null, unless the defendant 
appears and waives notice. 

3. When a justice's execution has been levied upon land and returned to the 
county court, the plaintiff may apply to court and have a judgment there 
rendered in his behalf for the sum recovered before the justice and costs, 
under the act of 1822 (1 Rev. Stat., c. 45, secs. 8 and 91, and it seems that a 
venditioni may issue upon such judgment to sell the land levied upon, 
with a special fi. fa. to levy generally for any unsatisfied balance of such 
judgment; but the power of the court to render such judgment and issue 
fi. fa. thereon depends upon the fact whether a levy sufficiently special 
has been made, and also whether the defendant has had five days' notice 
in writing before court, or has waived it; and if  no such judgment has 
been rendered, a writ to the sheriff commanding him to sell the land 
levied on cannot have the effect of a fi. fa. 

THE sheriff of Wayne County, at  the February Term, 1836, of his 
county court brought into court the sum of $437, the proceeds of the 
sale of a tract of land of a certain Fennel Sauls, sold under sundry 
executions; and therewith returned also the executions, and prayed the 
direction of the court in the application of the money. The court made 
an  order whereby it was to be applied in  the first instance to the satisfac- 
tion of such of the executions as purported to be venditionis issued from 
the court upon levies made by constables under fi.  fas. directed to them 
by single justices, and the residue towards the discharge of a fi. fa. 

issued from the said court upon a judgment therein, in  favor of 
( 28 ) the plaintiffs. The fieri facias under which the plaintiffs claimed 

the money thus made bore teite the third Monday, viz., 16 No- 
vember, 1835, commanding the sheriff of the goods and chattels, lands 
and tenements of Fennel Sauls, he cause to be made the sum of $500 
which A. Borden & Go. had recovered against the said Sauls, by the judg- 
ment of said court. Venditionis that claimed preference to this f i .  fa. 
were eight in  number, of which two purported to be founded on levies 
made on 14 November, 1835, and the others on levies made the 16th of 
the same month. I n  the two first of these venditionis Richard Smith 
was the plaintiff. I n  one the warrant was issued on 1 4  November 
against Fennel Sauls and Jesse Smith, and a judgment rendered the 
same day for $81.60 in favor of the plaintiff therein. An execution was 
thereupon issued immediately, which was returned on the same day 
"Levied on cart, steer, household furniture and land." I t  then appeared 
that without any further proceedings an execution issued from the 
county court tested third Monday of November, 1835, which recited 
that an execution upon a judgment for $81.60, obtained by Richard 
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Smith against Fennel Sauls alid Jesse Smith, had been returned to the 
court by William Smith, a constable, "Levied on the lands of said Fennel 
Sauls," and therefore commanded the sheriff that of the lands and tene- 
ments of the aforesaid Fennel Sauls, levied on as aforesaid, he cause to 
be made the said sum of $81.60 and costs, and if a balance of said judg- 
ment and costs remain due, then make the said residue out of the other 
goods and chattels, lands and tenements of the said defendant. The 
other judgment of Richard Smith was for $59.13, rendered on 14 No- 
vember, against Fennel Sauls and Willis Pealer. The justice's execution 
was dated on the same day and returned forthwith, ('Levied on land only." 
An execution from the court tested the third Monday of November there- 
upon issued reciting the judgment and execution and that the constable 
had returned on the justice's execution aforesaid "Levied on the lands of 
Fennel Sauls," and commanding the sheriff that of the lands and tene- 
ments of the said Fennel levied on as aforesaid he cause to be made the 
said judgment and costs, with a similar command, in case a bal- 
ance should nevertheless remain due, to cause the same to be ( 29 ) 
made out of the other goods and chattels, lands and tenements of 
the said defendant. The six other executions were issued on 16 Novem- 
ber, the day of the teste of the fi. fa. from the court, and were on that 
day levied upon "land" without any further specification or description. 

From the order of the county court directing the money in the hands 
of the sheriff to be applied to the satisfaction of the venditionis issued 
upon the levies made by constables under the  justice's executions in  
preference to the fi. fa. on the judgment obtained in  court, the plaintiffs 
appealed to the Superior Court, where, on the last fall circuit, before his 
Honor, Judge Dick, the order of the county court was modified so as to 
confine the preference to those venditionis which purported to issue upon 
levies made before the teste of the f i .  fa. of the plaintiffs, and to direct 
the payment of the residue of the money to the satisfaction of that fi. fa. 
and the ether venditionis pro rata. From this judgment the plaintiffs 
appealed. 

Badger for the plaintiffs. 
J .  H.  Bryan, contra. 

GASTON, J., after stating the case, proceeded as follows: The claims of 
the two venditionis purporting to be founded on levies made 14 Novem- 
ber will be first considered. Many objections have been made to the 
regularity of these proceedings, two of which apply to both the vendi- 
tionis, and are so decisively fatal as to render i t  unnecessary to consider 
of the others. 
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Executions on justices' judgments command the officer to make the 
money recovered out of the goods and chattels of the party cast, and for 
want of goods and chattels to levy on his lands and tenements, and make 
return of such levy to the justice. I t  is required that this levy shall set 
forth "the lands and tenements levied on, where situate, on what water 
course, and whose lands adjoining." I t  is the duty of the justice to 
whom such return is made to return the execution to the county court 

with all the papers on which the judgment shall have been ren- 
( 30 ) dered, and the land so levied upon, or so much thereof as shall be 

sufficient to satisfy the judgment, shall, by order of the court, be 
sold by the sheriff, and the clerk shall record the whole of the papers 
and the proceedings had hefore the justice (see 1 Rev. Stat., c. 62, sec. 
16). The plaintiff may also apply to the court to enter up a judgment 
in court for the amount of his recovery before the justice and the costs, 
and on such judgment being rendered, if a sale of the lands so levied on 
shall not produce a sufficient sum to satisfy the judgment and costs, the 
plaintiff may sue out execution for the unsatisfied part thereof (see 1 
Rev. Stat., c. 45, secs. 8 and 9) .  No order of the court and no judgment 
was shown, and we are not at liberty to presume any other than that 
which the writs issued from it necessarily establish. These writs which 
are in  the nature of v e n d i t i o n i s  recite that the executions from the 
justice were levied "on the lands of Sauls" and command the sheriff to 
sell "the lands and tenements levied on as aforesaid." The command 
thus far  is inefficient, because it nowhere appears from the writ, nor 
from any of the proceedings wherewith the writs are connected, what 
lands and tenements have been so levied on. The authority of the court 
in  enforcing levies on executions upon justices' judgments is special. I t  
may order all the land levied on to be sold- or a part of i t  only-but it 
can order none to be sold to satisfy the justice's j u d g m e n t  but what has 
been levied on under the justice's execution. The court in  the first part 
of these writs professes to execute this authority, and commands the 
whole of the land so levied on to be sold; but the writs in  no flay show 
forth or enable the sheriff to find out what is the land which he is com- 
manded to sell. I t  is manifest from the provisions above recited- 
the spec i f i ca t ions  required in  the constable's return with respect to the 
land levied on, and the order of the court thereon with respect to the 
sale either of the whole of the land so levied on, or such part of it as 
shall be deemed necessary-as well as from the very nature of the writ of 
v e n d i t i o n i  exponas, that i t  is indispensable to the efficacy of such a writ 
that the thing to be sold should bo set forth in i t  either expressly or by 
reference to some matter of record. The sheriff owes active obedience to 

the writ, but he cannot under the pretence of obedience do what 
( 31 ) it commands not. Where an order of sale has been regularly 
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made of land levied on under a justice's execution, that order effectu- 
ates the levy by distinct relation to it. The sale when consummated 
under the order takes effect as from the levy. The sale, the order, 
and the levy are all constituent parts of a legal transfer-of the seizure 
and application of the debtor's land to the satisfaction of his creditor. 
The sale must correspond with the order, and the order with the levy. 
What is there to show that the lwnd sold, the proceeds whereof are the 
subject of dispute, is that land which the constable had levied on under 
Smith's executions and which the court ordered to be sold in pursuance 
of such levy? I t  is impossible, we think, under this view of the subject, 

i to allow a priority to these executions. 
There is another view of the subject which, on account of the interest 

of the question that i t  presents, we deem it our duty to notice, although 
it is not essential to the determination of the case. The act of 1828, c. 9, 
sec. 6 (1 Rev. Stat., c. 45, sec. IS), requires, whenever a justice's execution 
shall be levied on land, that the defendant shall have five days notice in 
writing of the levy before any order of sale can be made, with a proviso 

I 

in  case of concealment or removal from the county, or a residence in " ,  

another state, that a publication in some newspaper may, by order of 
court, be substituted for such actual notice in writing. I t  is indispensa- 
ble, we think, to the effectual execution of this legislative requirement 
to hold that an order of sale, made without notic-unless the defendant 
appear and waive notice-is altogether null. The sheriff may not be a 
trespasser for selling under such an order, because he is always justified 
in  obeying a writ issued to him by a court possessing jurisdiction over 
the subject-matter on which it acts; but the sale transfers no title to the 
purchaser-the thing sold remains the property of the defendant, and is 
liable to be seized, notwithstanding such sale upon a general fi. fa. of 
one of the defendant's creditors. The notice of the levy required by the 
act of 1828 was not given, and could not be given in time to support the 
order of November Term, and the record does not show that Sauls 
appeared at that term and waived notice. 

Our next inquiry with respect to the executions in favor of ( 32 ) 
Richard Sm5th is whether they cannot claim to be satisfied pari 
passu and ratably with the fi. fa. from court in facor of A -  Borden & 
Go. We think not. When a iustice's execution is returned to court it is 
i n  the power of the plaintiff, supposing the levy to have been sufficiently 
special, to apply to the court and have a judgment there  rendered in  his 
behalf for the sum recovered before the justice and costs, and we incline 
to the opinion that upon a fair construction of the statutory provisions 
he may, after obtaining such a judgment, sue out a vend i t ion i  to sell 
the land so levied upon with a special fi. fa. in case the amount of the 
judgment and costs be not made by such sale, to levy generally for the 
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unsatisfied part of the judgment. But unless a judgment be rendered in 
court, if the recovery remain altogether a justice's judgment, the au- 
thority of the court extends no further than to enforce the sale of the 
land levied upon by the constable. I t  is a general rule that an execution 
cannot issue from any court but that in  which the judgment has been 
rendered; and wherever a departure from this rule is authorized, i t  must 
be confined within the prescribed limits. Besides, the county court 
derives all its jurisdiction to act upon such subjects from the levy made 
and returned to it, and the first step which it is authorized to take is to 
order the land levied upon to be sold. We have seen that this step cannot 
be taken without a notice to the defendant in execution unless he appear 
and waive notice. I f  this be an indispensable requisite to the first 
action of the court, i t  is necessarily prerequisite also to further action. 
The court has no original authority to issue a fi. fa., but one dependent 
upon and suppletory to its authority to sell what has been returned to it 
as levied. With every disposition to view with indulgence proceedings 
in  which a strict adherence to form is not often observed, we must never- 
theless be cautious in  uphblding those fundamental rules which the 
Legislature has deemed necessary for the security of property. We are 
obliged, therefore, to hold these executions invalid as fi. fas. 

I f  we are correct in the conclusion that the fi. fa. from the court has 
priority over these two executions, there is no difficulty in assigning to 

i t  a preference w e r  the six other executions. These were issued 
( 33 ) on 16 November, the day of the teste of the fi. fa. from the court, 

and were on that day levied upon "land" without any further 
specification or description. No judgment nor order of court is shown, 
nor notice to the defendant nor appearance by him, but writs issued from 
the court on the same day, reciting levies "on the lands and tenements of 
Fennel Sauls," and following the language used in the executions in 
favor of Richard Smith, which have been before examined. 

I t  is the opinion of this Court that the judgment of the Superior Court 
of Wayne is erroneous, and that the whole of the money brought into 
court by the sheriff ought to be applied towards the satisfaction of the 
judgment in  favor of the plaintiffs. 

PER CURIAM. Judgment reversed. 

Cited: Huggins v. Ketchum, post; Jones V .  Austin, 32 N.  C., 22; 
Morrisey v. Love, 26 N. C., 41; Burke v. Elliott, id., 358; Hamilton v. 
Henry, 27 N. C., 270; Presnell v. Landers, 40 N. C., 256; Powell v. 
Baugham, 31 N.  C., 155. 
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PENELOPE MATHEWS v. GIDEON C. MARCHANT. 

Witness-Will. 

1. A "credible witness" to prove a nuncupative will, under the 15th section of 
the act of 1784 (1 Rev. Stat., c. 122, sec. 2 ) ,  means one who is competent 
according to the rules of the common law; and if he be incompetent from 
interest, such incompetency may be removed by a release. 

2. A party cannot, by refusing his assent to a release o r  surrender tendered 
by a witness on the other side, exclude his testimony. The depositing the 
release in the clerk's office will be sufficient to enable the witness to  
testify. 

3. The case of Allison v. Allison, 11 N .  C., 141, approved. 
4. The case of Pewy v. Fleming, 4 N. C.,  344, approved. 

THIS was an  issue of devisavit vel %on, as to a paper writing pro- 
pounded for probate as the nuncupative will of Penelope Mathews the 
elder. Upon the trial of the issue at  Pasquotank on the last 
circuit before his Honor, Judge Settle, the jury found a verdict ( 34 ) 
establishing the will, subject to the opinion of the court upohthe 
following facts. 

Penelope Mathews, during her last sickness, duly made her will with- 
out writing, and called upon a competent number of persons to bear wit- 
ness thereto; i t  was reduced to writing in  proper time, and all other 
ceremonies which the law requires were duly complied with. The only 
question presented to the court was whether the witnesses were compe- 
tent. 

One witness was admitted to be competent, but the other witness was a 
legatee i n  the nuncupative will, but duly executed and offered a release 
to the distributees, which they refused to accept, whereupon he delivered 
the same to the clerk of the court, absolutely for their benefit. I t  was 
admitted by the parties that if the legatee could in  any way render him- 
self a competent witness by any release that could be executed by him, 
without the assent of the distributees, that such release should be taken 
as executed. 

Upon these facts his Honor was of opinion "that although in a will of 
real estate the competency of the witness is referable to the time of exe- 
cution, and that policy would seem to require the same qualification i n  
the witness to a nuncupative will, yet i t  is competent in  the Legislature 
to prescribe different qualifications, and that in  the proof of a nuncupa- 
tive will the statute uses no language that does not apply to a witness 
competent at  common law." His Honor, therefore, held that the will 
was well proved, and the defendants appealed. 

27  
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The case was submitted without argument by 

A. Moore for the  defendants,  and 
K i n n e y  for t h e  plaintiffs. 

DANIEL, J. The 11th section of the act of 1784 (see 1 Rev. Stat., ch. 
122, sec. 1 )  requires a will of lands to be subscribed by two witnesses in 
the presence of the testator, no one of which shall be interested in  the 
devise of the said lands. This Court determined in  the case of Allison v. 
Allison, 4 Hawks, 141, that a witness to such a will, who was interested 

at  the time of attestation, was incompetent to prove the will; and 
( 35 ) that no subsequent release would render him competent. This 

decision arose upon the peculiar phraseology of the 11th section. 
The 15th section of the same act ( 1  Rev. Stat., ch. 122, see. 2) is couched 
in different terms; it declares that no nuncupative will in  any wise shall 
be good where the estate exceeds two hundred dollars, unless proved by 
two credible witnesses, present at  the making thereof. The section in 
our act is mainly taken from the 19th section of the English statute of 
frauds. That section i n  the statute of frauds declares "that no nuncupa- 
tive will shall be good, when the estate thereby bequeathed shall exceed 
thirty pou\ds, that is not proved by the oaths of three witnesses." This 
statute having said nothing as to the qualifications of these witnesses, it 
was afterwards thought proper to declare (Stat. 4 Anne, ch. 16, sec. 14), 
"that all such witnesses as are and ought to be allowed to be good wit- 
nesses upon trials at law, by the laws and customs of this realm, shall be 
deemed good witnesses to prove any nuncupative will, or anything relat- 
ing thereto." This legislative interpretation is, we think, just such a one 
as a court of common law necessarily must have put upon the section, 
had the explaining statute never been passed. Witnesses, disinterested at 
the t i m e  they are called on to prove the nuncupative will, must be con- 
sidered to be "credible," within the meaning of the 15th section of the act 
of 1784, or i n  other words competent according to the course of the com- 
mon law. We see nothing in the wording of this section (it being con- 
fined to wills of personal property) to induce us to believe that the Legis- 
lature intended to interfere with the rules of proof established at com- 
mon law. The objection to competency on the ground of interest is re- 
moved by an extinguishment of that interest, by means of a release. 
And a party cannot, by refusing his assent to a release or surrender, 
tendered by a witness on the other side, exclude his testimony. 1 Stark. 
on Ev., 125, 126; 3 Term Rep., 27. The depositing the release in the 
clerk's office was sufficient to enable the witness to testify. P e r r y  v. 
Fleming ,  2 Car. Law Repos., 458. We think, after the release given, the 
witness was competent to prove the nuncupative will mentioned, and the 
opinion of the court was correct. 

PEE CURIAM. 2 8 Judgment affirmed. 
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JAMES W. HUNT, ADI\.IIKISTRATOR, v. ANTHONY DAVIS. ( 36 ) 
Deed for Slave.  

1. A gift, by a deed, of a slave, reserving a life estate in the donor, passes no 
interest to the donee at common law. And a deed of bargain and sale of 
a slave for the life of the bargainee, in consideration of an annuity to the 
bargainor, conveys the entire interest to the bargainee. 

2. The cases of Graham v. Graham, 2 Hawks, 322; Foscue v. Foscue, 3 Hawks, 
538, and Button v. Hallowell. 2 Dev. Rep., 186, approved. 

3. A lease for life of a chattel, if made by deed, is subject to the same con- 
struction as a conveyance for life, and no remainder is left, at common 
law, in either case. 

DETINUE for a negro slave by the name of Enoch, tried at Carteret on 
the last circuit before his Honor, J u d g e  Saunders ,  when the jury re- 
turned a verdict for the plaintiff, subject to the opinion of the court 
upon the following facts : 

Blandinah Morse, the intestate of the plaintiff, being the owner of the 
slave in controversy, on 27 October, 1809, executed a deed to her daugh- 
ter Susan, whereby, in consideration of natural affection, she gave, 
granted and confirmed the said negro slave to her said daughter Susan, 
a f t e r  her  (the said Blandinah's) death,  thereby reserving the use and 
benefit of the said negro during her, the donor's, life. On 6 May, 1822, 
Blandinah Morse executed a deed to Jacob Rumley, whereby, i n  con- 
sideration of the sum of eight dollars per annum, she bargained, sold, 
and delivered unto the said Jacob the said negro slave during her 
natural life. Blandinah Morse died in February, 1827, and shortly 
before her death Susan Morse made an exchange of a negro girl with 
Rumley for the negro boy Enoch, and in September, 1831, conveyed 
Enoch to the defendant. The plaintiff administered upon the estate of 
Blandinah Morse in 1836, and soon afterwards instituted this action. 

The defendant claiming thus under both the deeds aforesaid of the 
plaintiff's intestate, two question of law aarse, the first whether the 
gift to Susan Morse was not invalid, because made to take effect after a 
life estate in the donor; and the second whether the deed to Rum- 
ley transferred the whole legal estate of the bargainor. His ( 37 ) 
Honor was of opinion for the plaintiff upon the first question, 
and for the defendant upon the second, and thereupon the plaintiff was 
nonsuited and appealed. 

J .  H.  B r y a n  for t h e  plaintijjc. 
Badger  for t h e  defendant .  

GASTON, J., after stating the case as above, proceeded as follows: Ac- 
cording to the settled law of the land, before the act of 1823, sec. 1 (Rw. 

2 9 
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Stat., ch. 37, see. 22) making certain limitations of slaves by deed valid, 
a conveyance of a slave by deed, after a life estate, or with a reservation 
of a life estate therein, was void. Graham v. Graham, 2 Hawks, 322; 
Foscue v. Poscue, 3 Hawks, 538; Button v. Hollowell, 2 Dev. Rep., 186. 
These decisions were founded avowedly on the phnciple that there could 
not be any remainder i n  a slave, after a life estate granted by deed. The 
opinion of the judge upon the operation of the first deed is in  conformity 
with these decisions, and the principle which sustains them necessarily 
leads also to the opinion given by him upon the operation of the second 
deed. I f  a remainder after a life interest in a chattel be null, because 
the life interest is the whole estate, then a conveyance of that chattel for 
life must pass the whole estate. I t  is insisted, however, that this prin- 
ciple is not to be applied to the deed made to Rumley. I t  is said that 
because the consideratiofi of that conveyance is declared to be the render- 
ing of an annual sum, it is to be inferred that the contract was in  the na- 
ture of a lease. I do not see how this inference would help the plaintiff, 
unless we can also infer that the lease was to be short of a lease for life- 
as the lease of a chattel for life, as well as the conveyance of the same for 
life, if made by deed, is subject to the direct operation of the principle 
that i t  leaves no remainder i11 the lessor or bargainor. I t  is very clear 
that we cannot infer that this was a lease for any certain number of years, 
and still less that i t  was a lease from year to year, determinable by the 
death of the lessor. I f  a lease, i t  is certainly one during the life of the 

lessor. But I am a t  a loss to conceive why it is  called a lease. I t  
( 38 ) purports in direct terms to be "a bargain and sale and delivery" 

of the negro himself, and an annuity furnishes as fit a considera- 
tion for a sale as a sum in gross. It purports to be a sale of the negro 
during her life, because i t  was no doubt supposed by her that she had a 
life estate only to d i sp~se  of, the residuary interest being in  her daughter. 
I f  the legal operation of this deed be to transfer her entire estate, con- 
trary to her actual intent, there is less cause to regret it, as thereby is 
corrected the inconvenience of disappointing the intent of the intestate 
in  the conveyance of this ulterior interest to her daughter, as was no 
doubt contemplated by the former deed. The Court sees no error in the 
judgment rendered below, and directs i t  to be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Lance v. Lance, 50 N. C., 414; Dad v. Jones, 85 N. C., 225. 
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JACOB P H I P P S  v. JOHN W. GARLAND. 

A c t i o n  for  Seduc t ion -Fa ther .  

In an action by a father for the seduction of his daughter, the relation of 
master and servant must subsist actually or constructively; and if the 
daughter be of full age and do not reside with her father, the action can- 
not be maintained, although she occasionally visits him and is seduced 
while she is going to his house on one of these visits. ~ 

THIS was an action of trespass on the case brought to recover of the 
defendant damages for the seduction of the plaintiff's daughter. Plea, 
not guilty. 

The case was tried at Yancey, on the last fall circuit, before his Honor, 
J u d g e  S e i t l e ,  when the daughter was introduced as a witness for the 
plaintiff and testified that her father's house was her home; that her bed 
and furniture and all her other property, except some clothing, remained 
there; that she, with her father's consent, went to live in  the house of the 
defendant's father, who was a relation, as a hireling, and re- 
mained there three or four years, performing such services as ( 39 ) 
were required; that she was about thirty years old when she went 
to live with defendant's father, and that occasionally during the period 
of her residence there she returned to her father's house and performed 
the ordinary duties in his family of washing, cooking, and milking; that 
she was seduced by the defendant while she was on her way home to her 
father's house; that on that occasion she remained with her father's 
family eight or ten days, when she returned to the house of the defend- 
ant's father, where she continued to live until within four or five months 
of the birth of her child, when she was carried home by her father, with 
whom she had since remained. She further testified that she had not 
been at  her father's house for seven or eight months previous to her 
seduction. Upon this testimony the defendant's counsel moved that the 
plaintiff should be nbsuited, but his Honor refused the motion and in- 
structed the jury that if they believed the testimony of the daughter they 
must find a verdict for the plaintiff, which they did, and the defendant 
appealed. 

Caldwel l  for t h e  defendant .  
B u r t o n  for t h e  plainti#. 

DANIEL, J. I f  the relation of master and servant does not subsist, 
actually or constructively, at the time, the father cannot maintain either 
an  action of trespass or an action on the case for the seduction or the 
debauchery of his daughter. The rule is settled that if the daughter be 
of age she must be in her father's service, so as to constitute in  law and 
i n  fact the relation of master and servant, in  order to entitle her father 
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to a suit for seducing her. Nickleson v. Stryker, 10 John. Rep., 116; 
Postlethwaite v. Parks, 3 Bur. Rep., 1878. These were actions of tres- 
pass, but the rule is the same if the action be case. I n  Satterthwaite v. 
Dewhurst, 26 Eng. Com. Law Rep., 378, Lord Mansfield, in  deliverillg 
the opinion of the Court, said : "This is an action on the case for debauch- 
ing the plaintiff's daughter, by means of which the daughter was unable 
to maintain herself, and the plaintiff was obliged to maintain her." After 

looking into the case we find there is no precedent of such an 
( 40 ) action, unless upon a quod servitium amisit. The case of Russell 

v.  Corne, 2 Lord Rayne. Rep., 1031-Salk. 119, is in point. This 
is an  action brought by a third person for the incontinence of two people, 
both of whom may possibly be of age; at  least i t  does not appear that they 
are otherwise. We are of opinion that this action cannot be maintained. 
The case in  5 Cowen's Rep., 106, relied on by the plaintiff's counsel, 
whether it be law or not, is not apposite. I t  only goes the length of 
declaring that if the daughter be under age at  the time of seduction she 
will be presumed to be under the control and protection of her father, 
so as to entitle him to the action to recover the expenses attending her 
confinement and the loss of her services, whether she actualIy resided 
with him or not at  the time of the seduction. I n  the case now befo~e us 
the daughter was of full age and did not live with her father at  the date 
of the debauchery. At that time there was no legal obligation on the 
father to maintain and take care of her, either in  sickness or i n  health. 
I n  no way was the relation of master and servant shown to subsist be- 
tween them. Therefore the charge of the judge to the jury that if they 
believed the testimony of the daughter the plaintiff was entitled to recover 
we think was erroneous, and there must be a new trial. 

PER CURIAM. Judgment reversed. 

Cited: McBaniel v. Edwards, 29 8. -C., 410. 

( 41 ) H E N R Y  GRAY, ET UXOR ET AL. v. ABRAM MAER, ADMR. 
OF J O H N  PEARCE ET AL. 

Re-probate of Will-Lapse'of Time. 
Where, upon a petition for the re-probate of an alleged will, it appeared that 

the instrument was attested by subscribing witnesses, but was not writ- 
ten or subscribed by the testator, that it disposed of the whole of the 
testator's estate from the next of kin in favor of a person who was pres- 
ent at the making, and that it was proved the day after it was made: It 
was held that probate ought to be revoked; that the lapse of nine or ten 
years would not raise a presumption of acquiescence on the part of the 
next of kin, when it appeared that they were numerous and were much 
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dispersed, and several of them were infants and married women. On a 
petition for the re-probate of an alleged will, if i t  appear that one of the 
defendants lives beyond the limits of the State, notice by publication is 
sufficient as to him. 

THIS was a petition filed in the county court of Martin at its October 
Term, 1835, by the next of kin of John Pearce against the administrator, 
with his will annexed, and his legatees praying for a re-probate of that 
will. I t  appearing to the court that the administrator was not a resi- 
dent of the State, publication was ordered as to him, and upon his not 
appearing the petition was subsequently taken pro confess0 as to him 
and the cause was heard upon the petition, answers and proofs, when the 
following appeared to be facts. 

The will purported to be executed 11 September, 1826, the day on 
which the alleged testator died. I t  was written altogether by another 
person and was not subscribed by the alleged testator, but was attested 
by three subscribing witnesses. I t  purported t o  convey the testator's 
whole estate (which it was proved consisted entirely of personalty) to 
his wife for life, and afterwards to Henry Slade, who was present when 
the alleged will was made. On the day after its execution it was offered for 
probate in the county court of Martin, and a probate thereof had in the 
following words : "Tliis paper-writing, purporting to be the last will 
and testament of John Pearce, was produced in  open court and proved 
according to law, and on motion was ordered to be recorded." Henry 
Slade, the legatee in remainder, was not one of the next of kin of 
the tes$ator. The next of kin were several in  number, lived at a ( 42 ) 
distance from each other, and some of them were under the disa- 
bilities of coverture and infancy. Cpon these facts the county court 
ordered a re-probate, and the defendants appealed to the Superior Court, 
where, on the last circuit before his Honor, b u d g e  Pearson, the cause 
coming on to be heard, it was objected by the defendants that Abram 
Maer, the administrator with the will annexed, had not properly been 
made a party, and that the petitioners had by their delay acquiesced in 
the probate; but both objections mere overruled by his Honor, and a 
re-probate ordered and the defendants appealed. 

H e a t h  for the p la in t i f s .  
Badger and  Iredel l  for t h e  defendants.  

GABTON. J. We are of opinion that the Superior Court did not err in 
calling in the probate of the alleged will of John Pearce and ordering a 
re-probate thereof. Without intimating any opinion upon the merits of 
the controversy, upon which me have neither formed nor have a right to 
form one, we must see that the former probate was made under circum- 
stances fitted to excite doubts of its propriety. The will purports to be 
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attested by several subscribing witnesses, but not to be signed by the 
testator. I f  attested after his death, then i t  must have been offered as a 
nuncupative will, and by law ought not to have been proved as such until 
after process to the next of kin. I f  attested in the testator's presence, it 
is a singular circumstance that there should be attestation without sub- 
scription. The will disposes of the whole estate from the relations of 
the testator, in favor of one present at the making. There should have 
been no haste in  carrying such a will through the forms of a probate; 
and the testimony in  support of it ought to have been very satisfactory. 
Ye6 i t  was proved on the day after i t  was m a d e a n d  the record is 
wholly silent as to the proofs by which it was established. I t  is right 
that the validity of this document as a will should be more deliberately 

and solemnly tried. 
( 43 ) There is no presumption of assent to the probate before or 

when it was made, and when the dispersed situation of the next of 
kin and the disabilities of several of them as infants and married 
women are considered, there is not a sufficient ground afforded by the 
delay in  preferring this petition from which to infer an acquiescence in 
the probate since. 

I t  being impracticable to serve the defendant, Abram Maer, with per- 
sonal notice of the petition, i t  was competent for the court to direct such 
notice by as is prescribed by law in cases of suits by petition 
(1 Rev. Stat., ch. 31, see. 98). 

The order of the Superior Court is affirmed, and this opinion directed 
to be certified thereto. x 

PEE CURIAM. Judgment affirmed. 

Cited: Etheridge v .  C o ~ p e w ,  48 N. C. ,  18. 

DEN EX DEM. GEORGE C. MENDENHALL ET AL. 'u. JOHN0CASSELLS. 

Grant from State-Evidence of Boundary. 
1. Under the act of 1794 (Rev., ch. 422) a grant from the State conveying 

more than six hundred and forty acres of land is good. 
2. In this country traditionary evidence is received in regard t o  private 

boundary, but we require that it should have something definite to which 
it can adhere, or that it should be supported by proof of correspondent 
acquiescence or enjoyment. A mere report, or neighborhood reputation, 
unfortified by evidence of enjoyment or acquiescence, that a man's paper 
title covers certain land, is too slight and unsatisfactory t o  be received as 
evidence in questions of boundary. 

THIS was an action of ejectment, brought by the lessors of the plaintiff 
to recover one hundred acres of land. On the trial at  Montgomery, on 
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the last circuit before his H o n o ~ ,  Judge Dick, the lessors of the plaintiff 
produced, in  support of their title, a grant from the State to one Barna- 
bas Dunn, dated 11 May, 1795, for ten thousand two hundred and forty 
acres of land, lying in Montgomery County, and then deduced 
title regularly from Dunn to themselves. The defendant admit- ( 44 ) 
ted that the land in controversy was covered by the grant to 
Dunn, but contended that the lessors of the plaintiff were not entitled to 
recover: First, because the grant to Barnabas Dunn was for more than 
six hundred and forty acres of land, and second, because the land in 
controversy had been grazed  by the King of Great Britain in  the year 
1745 to James Huey and Murray Crimball, and tha t  therefore the State 
of North Carolina had no right to grant i t  to Barnabas Dunn in  1795. 
I n  support of the second objection the defendant offered copies of four 
several grants from the King of Great Britain to Huey and Crimball, 
dated in  1745, and purporting each to convey twelve thousand five hun- 
dred acres of land lying on the branches of certain rivers and bounded 
by certain courses and distances. The defendant then offered to prove 
that it was the &putation of the neighborhood where the land in contro- 
versy was situated that the premises described in the declaration lay 
within the boundaries of the grants to Huey and Crimball, but the 
evidence was  ejected by the court. 

The jury, under the direction of the judge, returned a verdict for the 
plaintiff, and the defendant appealed. 

.Winston for the defendant. 
Caldwell for the plaintiff. 

DANIEL, J. This ejectment is brought to recover one hundred acres 
of land in  the possession of the defendant. The lessors of the plaintiff - 
deduced their title under a grant by the State to Barnabas Dunn, dated 
in  May, 1795, for 10,240 acres of land. The defendant contended, first, 
that the grant to Dunn was void, as i t  contained more land than six hun- 
dred and forty acres. The court, however, was of the opinion that the 
grant was not void on that account, but was good in  law. Waiving the 
inquiry whether this objection can be entertained when offered thus col- 
laterally, we a r e  nevertheless of opinion that it was properly overruled. 

The act of 1784 (Rev., ch. 202) authorized surveyors to include many 
entries i n  the same survey, on the great swamps in  the eastern parts of 
the State; and it authorized the Secretary of State to make out'a 
grant for the same according to the return of the surveyor. I n  ( 45 ) 
the  year 1794 (Rev.,'ch. 422) the Legislature amended the act of 
1784 by declaring "that all the lands in  the State lying to the eastward 
of the line of the ceded territory (Tennessee) shall be deemed and con- 
sidered as coming within the meaning and purview of the said act." 
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Secondly, the defendant contended that the land in  controversy had been 
" granted by the King of Great Britain in the year 1745 to James Huey 

and Murray Crimball, and therefore that the State of North Carolina 
had no rihht to grant i t  to Dunn in the year 1795. The defendant then 
produced four several grants from the King to Huey and Crirnball, each 
for 12,500 acres. The lands comprehended in each of these grants are 
designated by lines, marked trees, and known water-courses. The de- 
fendant had made no survey, or attempt to survey, these grants, or either 
of them. H e  failed in evidence to locate theq.  But he offered to prove 
"that it mas the reputation of the neighborhood where the land in  con- 
troversy was situated that the premises described in the declaration lay 
within the boundaries of the grants to Huey and Crimball." The court 
rejected the evidence, and, me think, correctly rejected it. ATon constat, 
from what appears in the case, but that the defendant might hal-e ascer- 
tained the fact-mathematically, whether the Huey and Crimball grants 
oovered the lands which the lessors of the plaintiff claimed. The rules of 
law, admitting reputation or hearsay, either as original ar secondary evi- 
dence, are not applicable to a case of this description. The authorities 
cited by the defendant's counsel do not appear to us to bear upon the 
facts of this case. I n  a country recently and of course thinly settled, 
and where the monuments of boundaries were neither sb extensively 
known nor so permanent in their nature as in  the country of our ances- 
tors, we have from necessity departed somewhat from the English rule 
as to traditionary evidence. We receive it in regard to pricnte bouqd- 
aries, but we require that it should either have something definite to 
which it can adhere or that it should be supported by proof of corre- 
spondent enjoyment and acquiescence. A tree, line, mater-course may 
be shown to have been pointed out by persons of a by-gone generation, as 
the true line or mater-course called for in  an old deed or grant. A field, 

house, meadow, or wood may be shown to have been reputed the 
( 46 ) property of a particular man or family, alid to have been 

claimed, enjoyed and occupied as such. But a mere report, un- 
fortified by evidence of enjoyment or acquiescence, that a man's paper 
title covers certain territory i< too slight and unsatisfactory to warrant 
a rational and conscientious person in making it the basis of a decision 
affecting important rights of his fellowmen, and, therefore, as far as we 
are advised, has never been received as competent testimony. We are of 
the opinion that the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Toole v. Peterson, 31 N. C., 186; Scoggins v. Dalrymple, 52 
N.  C., 48;  Shaffer v. Gnymr,  117 N. C., 20. 
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DUNNS & McILWAINE v. JAMES W. BATCHELOR, EXR. 
OF JOHN CROWELL. 

1. An entry, upon the rendition of a verdict in favor of the plaintiff, that 
"the defendant is .entitled to a credit to be ascertained by M. F. and 
J. H. S., and the clerk is then authorized to enter a remittitur, judgment 
of the court accordingly and for costs," is not a judgment then rendered, 
but an agreement for a judgment to be rendered subsequently upon the 
ascertainment by the referees of the credit to which the defendant is 
entitled. 

2. A judgment regularly entered at one term of a court cannot be set aside by 
the court at a subseciuent term. 

THIS was an action of debt brought in  the county court of Halifax 
upon a bond executed by the defendant's testator. Pleas, payment,  fully 
administered, and r ~ o  assets. At May Term, 1837, the case was tried, and 
on the minutes of that term the following entry was made: "The fol- 
lowing jury was sworn and empanelled, to wit, etc., who say they find all 
the issues in  favor of the plaintiffs, that the principal of the bond de- 
clared on is $1,298.43, and assess their damage to $149.95. The defend- 
ant is entitled to a credit to be ascertaided by M. Ferrall and J. H. Sim- 
mons, and the clerk is then authorized to enter a remittitur, judg- 
ment of the court accordingly and for costs." M. Ferrall and ( 47 ) 
J. H. Simmons met at the clerk's office and agreed on and entered 
the following remittitur, viz., $835.98 paid 18 April, 1836-balance due 
May court, 1837, $558.07. At August Term, 1837, another entry in 
relation to this cause appeared as follows, to wit : "On motion this term 
the verdict and judgment rendered at last term is set aside, and the fol- 
lowing jury sworn and empanelled, to wit, etc.,.who say they find the 
principal of the bond declared is $1,298.43, and assess damages to 
$149.95, the bond to be crediied as of 18 April, 1836, in the sum of 
$835.98, and that the defendant has no assets-issue sci. fa. against the 
heirs and devisees of John Crowell, deceased. Judgment against the 
plaintiffs for costs." 

At February Term, 1838, it appeared that "On motion in court and 
by consent of parties it is ordered that the judgment against the defend- 
ant set aside at  August court, 1837, be reinstated, that the parties may 
avail themselves of all the legal rights which they then had in  relation 
to said judgment, the counsel of the parties not agreeing as to the terms 
upon which the judgment was then set aside. I t  is further ordered that 
the entries upon the several dockets respecting said judgment made at  
August court, 1837, be stricken out." 
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The defendants then moved to set aside the judgment obtained in this 
cause at May Term, 1837, upon the ground that the plaintiffs had 
deceived him with respect to the amount of their claim, and that in con- 
sequence thereof he had not assets sufficient to satisfy the same, but only 
$460 thereof. The plaintiff's counsel protested against the allowance of 
this motion because his clients who resided out of the State had no notice 
of it, and because the court had no jurisdiction to sustain such motion. 
But the court decided that if the defendant would pay into the clerk's 
office for use of the plaintiffs the sum of $460 the judgment should be set 
aside and a new trial granted; and upon the defendants complying with 
the terms the judgment was set aside accordingly and the plaintiffs 
appealed to the Superior Court, where, on the last circuit before his 
Honor, J u d g e  Pearson, the order of the county court from which the 
appeal was taken was reversed and a procedento awarded, directing that 

the plaintiffs should have execution on their judgment obtained 
( 48 ) at May Term, 1837. From this judgment of the Superior Court 

the defendant appealed to the Supreme Court. 

T h e  Attorney-General for t h e  defendant.  
Badger  & Devereux for t h e  plaintiffs. 

GASTON, J. The difficulty in ,this case is to understand the entry on 
the record of the county court upon the rendition of the verdict at the 
May Term, 1837. ('The defendant is entitled to a credit to be ascer- 
tained by M. Ferrall and J. H. Simmons, and the clerk is then author- 
ized to enter a remittitur; judgment of the court accordingly, and for 
costs." I t  is insisted on the part of the plaintiffs that the fair interpre- 
tation of it is that judgment was t h e n  rendered for the amount of the 
verdict and costs of suit, with an agreement to credit the judgment with 
an amount which had not been credited in taking the verdict, and which 
was to be ascertained by M. Ferrall and J. H. Simmons. By the defend- 
ant i t  is insisted that no judgment was then rendered, because the bal- 
ance for which a judgfient ought to be reGdered had not been ascertained 
-that the amount of the plaintiffs' claim was indeed ascertained by the 
verdict, but that of the defendant's credit was to be ascertained by refer- 
ence-and that on the report of these referees of the amount of this 
credit, then that the clerk was to enter a remittitur of so much of the 
damages as were found by the verdict, and a judgment accordingly for 
the balance, and the costs. One cannot be certain which of these con- 
structions is the true one, but the court is inclined to adopt the latter. 
The words '(judgment of the court accordingly and for costs" are not 
found in their proper place if the former were the meaning of the par- 
ties, it would have been natural under that sense of the agreement to 
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have entered them immediately after the verdict, and before the refer- 
ence. Besides, a "remittitur" is the appropriate term for a relinquish- 
ment of part of damages found by a verdict before entry of a judgment, 
and not for a credit on the judgment itself. And the words "judgment 
accordingly," by the grammatical structure of the sentence ~ o u l d  seem 
to be governed by the phrase "authorized to enter." 

We have said that the interpretation of this entry is the only ( 49 ) 
matter of doubt. For if the plaintiffs' construction were right 
me hold unhesitatingly that the county court had not the power at a 
succeeding term to set aside a judgment thus regularly entered. I f  the 
defendants construction be right then no judgment was rendered at  that 
term, and the court had power at  the succeeding term, upon satisfactory 
cause shown, to set aside what was called a judgment, but was in truth 
an agreement for a judgment which had not yet been rendered, and 
ordering a new trial. The motion is regarded as made at the next or 
August Term, because though moved at the February Term, 1838, it 
was under the agreement of the parties that they were to be severally 
remitted to their rights as of the August Term, 1837. 

I f  the county court had the power to make the order appealed from, 
the Superior Court acted erroneously in reversing it, for the latter could 
not supervise the discretion of the former in making the order. We 
have no doubt but that the Superior Court did not attempt to control 
that discretion, but acted upon the ground of a supposed excess of au- 
thority in the county court. The judgment of the Superior Court must 
be reversed, with costs. 

PER CURIAM. Judgment reversed. 

Cited: Hoore v. Hinnant, 90 N.  C., 166. 

THE GOVERNOR TO THE USE OF ISAAC WHITE, ADMIXISTRATOR, 
v. JOHN MILLER ET AL. 

Oficial Bond-Demand Before Suit. 

1. A bond which imposes upon a n  officer nothing but what the law requires 
cannot be objected to, because it  does not contain all that the law pre- 
scribes. Hence, a bond executed by a constable which stipulated that  he 
should "well and faithfully execute the office of constable during his con- 
tinuance in said office, agreeably to an act of Assembly," etc., was held to 
be good as a n  official bond under the act of 1818 (1 Rev. Stat., ch. 24, sec. 
7 ) ,  prescribing the duties of constables. 

2. In a n  action upon a constable's bond for failing to pay over money col- 
lected by him, it  is necessary to prove a demand upon him, or to show 
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such misapplication of the money received, or such misconduct on his 
part as established unfaithfulness in accounting with and paying over to 
the relator what he is entitled to receive. 

3. The cases of Rhodes v. Vaughan, 9 N. C., 1 6 2 ;  Williams v. Yarbormgh, 13 
N. C., 14, and Potter v. h'turges, 12 N. C., 7, approved. 

4. When a sheriff returns an execution "Fieri feci" and retains the money, he 
is immediately liable to the plaintiff's action as for money had and re- 
ceived, or for a breach of his official bond. 

THIS was an action of debt brought in  the name of David L. Swain, 
Esquire, Governor, etc., as successor to Montfort Stokes, Esquire, late 
Governor, upon a bond executed by the defendants as sureties to one 
Stephen Allred, upon his being appointed a constable during the year 
1832. The bond was made payable to Montfort Stokes, Esquire, Gov- 
ernor, etc., and his successors in office. The condition was as follows: 
"Now, if the said Stephen Allred shall well and faithfully execute the 
office of constable during his continuance in said office agreeably to an 
act of assembly in that case made and provided, then the above obliga- 
tion to be void, otherwise to remain in  full force and virtue." 

The relator assigned as a breach of the conditions of the bond that the 
officer had collected certain moneys due to the re la to^'^ intestate, and 
had failed to pay over the same. After oyer of the bond and conditions 
the defendants pleaded the general issue and conditions performed and 

not broken. 
( 51 ) Upon the trial at  Randolph on the last Fall  circuit before 

Saunders, J., the relator proved the execution of the bond by the 
defendants, and that the money sued for had been received by the con- 
stable within that official year. 

The defendants objected first, to the bond being read in  evidence, on 
the ground that it was not'an official bond, not being taken as the several 
acts of assembly prescribed and moved to nonsuit the plaintiff, which 
motion was overruled by the court, and the bond permitted to be read in 
evidence. The defendants then moved to nonsuit the plaintiff upon the 
ground that there was no proof of any demand on the constable or the 
defendants by the relator for the money alleged to have been collected, 
before the suit was brought. This objection was also overruled by his 
Honor, who held that no demand was necessary, and a verdict being re- 
turned for the plaintiff the defendants appealed. 

Mendenhall for the defendant. 
Winston for the plaintiff. 

GASTON, J. This action was instituted in the name of David L. Swain, 
Governor of the State and successor to Montfort Stokes, late Governor, 
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against the defendants, upon a bond executed by them as the sureties of 
Stephen Allred, a constable, and payable to the said Stokes and his suc- 
cessors in office. The plaintiff having obtained a judgment below the 
defendants insist that the judgment is erroneous and pray for its re- 
versal on two grounds. 

I n  the first ;lace it is insisted that the bond is so variant from that 
which the law r e q ~ ~ i r e d  to be given that it is not an ofJicial bond capable 
of passing in  succession. The alleged incompatibility between the law 
and the bond is to be found in  the condition. Previously to 1818 our 
acts of Assembly required that every constable should execute a bond 
with sureties, "conditioned for the faithful discharge of his duty." I n  
that year i t  was enacted (see 1 Rev. Stat., ch. 24, sec. 7) that the bond 
of the constable should be conditioned, "as well for the faithful discharge 
of his duty as constable as for his diligently endeavoring to collect all 
claims put into his hands for collection, and faithfully paying 01-er all 
sums thereon received either with or without suit to the persons 
to whom the same might be due." This is the last act passed in ( 52 ) 
relation to the conditions of constables bonds. I n  the bond de- 
clared on the condition is "that the said Stephen shall well and faithfully 
execute the office of constable during his continuance in office agreeably 
t o  a n  act of Assembly, i n  such case made and provided. I n  answer to the 
objection made, it has been said, in the first place, that the act of 
Assembly referred to must be understood to be the act of 1818, because 
by prescribing that thenceforth every constable's bond should stipulate 
for diligence in endeavoring to collect all claims put into his hands, and 
fidelity in accounting for all moneys received on such claims, the act 
thenceforth made such diligence and fidelity official obligations-and be- 
cause the act of 1818 was the existing act, containing thelatest and fullest 
exposition of the duties of constables, the performance whereof was to be 
secured by official bonds, and it was further argued that if the act re- 
ferred to can be judicially understood to be the act of 1818, then by the 
reference the terms of the condition are made to correspond with those 
required by that act and the case is brought within the operation of the 
principle sanctioned by this Court in Rhodes v .  Vaughan,  2d Hawks, 
162,  that where an office bond is so drawn as substantiallv to include 
every obligation, and to afford every opportunity of defense intended by 
the law, i t  is sufficient, however inartificial, defective, or redundant its 
language. The court is inclined to think this a sufficient answer to the 
objection, but it does not deem it necessary so to decide for another 
answer has been given which is entirely satisfactory. Whether the words 
of reference can or cannot be understood as declaring with distinctness, 
the purpose of the obligors to stipulate for all, which the act of 1818 re- 
quires shall be inserted in the official bond-and regarding the words of 
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reference as uncertain or unmeaning, nevertheless the condition does con- 
tain a stipulation for the faithful performance of the officer's duties. I f  it 
contain not all which the State had a right to require should be found 
in the condition of such a bond, it contains nothing which the State had 
not a right to require should be put into it. I t  imposes on the obligors 

no liability beyond that which the law declared should be im- 
( 53 ) posed upon them, and they cannot complain that it does not im- 

pose a further liability which might rightfully have been exacted. 
The public functionaries might perhaps have refused to accept of the 
bond as being defective, but ha~ring been received the defendants cannot 
object to it as illegal. Williams v. Yarborough, 2 Dev.; 14. There is 
nothing in the bond contrary to law or inconsistent with it. The most 
that can be objected is that the bond falls short of the requirements of 
the law. 

The next error assigned is that the judge erred in  holding that a 
sufficient breach was established by showing that the principal of the 
defendants had collected money for the relator without shoving any 
demand upon him for payment. As the case does not set forth any facts 
which would excuse or dispense with a demand, if by law such a demand 
be in general necessary, we must understand that it was the opinion of 
his Honor and such the import of his instruction, that it is the duty of a 
constable who has collected money, to seek out the creditor and pay it 
over to him without request. We believe this opinion to be erroneous. 
I t  was settled in the case of Potter v. Sturges, 1 Dev., 79, that a constable 
who has thus collected is in the nature of an accountable agent-and it 
follows from the principle there established, that he is guilty of no 
breach of duty until he refuses to account or misapplies what he has 
received. With respect to sheriffs who collect money on executions 
issued from courts it is to be recollected that the exigency of these writs 
is to have the money in court. With them a failure to return the money 
is of itself a breach of duty. There can be no question, therefore, when 
a sheriff returns on such an execution "E7ieri faci," and retains the 
money, but that he is immediately liable to the plaintiff's action as for 
money had and received, or for a breach of his official bond. I n  England 
indeed, the usage of keeping the money in the sheriff's office for the pur- 
pose of satisfying the plaintiff is so fixed, that for the protection of a 
sheriff who has acted upon this usage in good faith, and who has been 
ready to pay the money on demand, the court will stay the proceedings 
in such an action on the payment of the money levied without costs, 
Jeffries v. Sheppard, 3 Barn and Ald, 696. I n  our country, as there is 
no such fixed usage, it is presumed that so extensive an indulgence would 

not be granted to a sheriff. But there is no court or office into 
( 54 ) which, by law or by the terms of their writs of execution, con- 

42 



N. C.] JUNE TERM, 1838. 

stables are to return moneys by them collected. They are bound, there- 
fore. to hold as well as collect for the nersons entitled. and thus to 
perform the entire duty which upon court executions the law has divided 
between the sheriff and the clerk. I t  is not a breach of duty, therefore, 
in  the constable to hold-but only to zoithhold the money. Nor is the 
n a p r e  of this duty at all altered by the provisions in  the act of 1818, or 
by the stipulations of a bond made in  conformity to that act. Before 
that act was passed it was very common to put notes and accounts into 
the hands of constables for collection, either by warrant or without mar- 
rant, as might be found expedient. Many collections were made from 
the debtors without putting these claims into suit, and for moneys thus 
collected; the official bond of the constable afforded no security, as the 
money was not collected by virtue of his office. Often, too, it happened 
that the claims were lost because of neglect to put them in suit, and for 
this injury the official bond afforded no redress, as it was no part of 
his oficial duty to cause suits to be instituted. The purpose of the act 
is  to secure by a proper bond to the persons thus employing constable's 
diligence in prosecuting these claims, and faithfulness in paying over 
what may be received. But neither the act nor the condition of the bond 
was intended to alter the measure of faithfulness or the mode of making 
payment. These depended on the character and the duties of him whose 
faithfulness was to be secured. He  was faithfully to 'pay all moneys, 
whether collected by suit or without suit, but to pay as one whose duty 
i t  is by law to hold securely what has been received until called to an 
account therefor. To support the breach alleged in  this case, evidence of 
a demand was necessary of such misapplication of the moneys received, 
or of such misconduct on the part of the constable as established unfaith- 
fulness in accounting with and paying over to the relator what he was 
entitled to receive. 

Because of the error thus sustained the judgment must be reversed, 
and a venire de novo awarded. 

PER CURIAM. Judgment reversed. 

Cited: Waring v.  Richardson, 33 N.  C., 79; Cole v. Fair, 46 N .  C., 
175; Kivett  v .  Massey, 63 IT. C., 241; Bryant v. Peebles, 92 N .  C., 177; 
Moore v.  Garner, 101 N .  C., 377. 
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( 55 ) DAVID S. MATHIS v. EDMUND S. MATHIS ET AL. 

Alteration of Bond. 

An alteration of a bond by a stranger in a material part does not avoid it, but 
where it was declared on as a bond of $12.50, and the evidence was that 
it had been altered to that sum from $7.50, the plaintiff has not a right dn 
that action to recover the latter sum, because his evidence does not, upon 
non est factum, support the issue made by his replication. 

DEBT commenced by a warrant upon a bond purporting to be for 
$12.50. Plea, non, est factum. Replication taking issue. 

The defense was that the bond had been originally given for $7.50, 
and had afterwards been altered by a stranger to the sum of $12.50. 
This was denied by the plaintiff, and he also contended that if the bond 
had been so altered he had a right to recover the sum for which i t  was 
originally given. 

His Honor, Judge Bailey, at Sampson on the last fall circuit, thinking 
that the alteration of a bond by a stranger in a material part avoided it, 
so instructed the jury, who returned a -7erdict for the defendant, and the 
plaintiff appealed. 

Strange for the  plaintiff. 
H e n r y  for the defendant. 

DANIEL, J. The plaintiff brought this warrant against the defendant 
"to answer a plea of debt of $12.50 and interest, due by note." The defend- 
ant pleaded "non est factum." On the trial of the issue it was proved 
that the defendant executed to the plaintiff a bond for $7.50, which bond 
i t  was alleged had been altered by a stranger from $7.50 to the sum of 
$12.50. The plaintiff's counsel requested the court to instruct the jury 
that if they were satisfied that the fact was so, to find a verdict for $7.50 

and interest. The court refused so to charge, but told the jury 
( 56 ) that an alteration of a deed or bond by a stranger in a material 

part destroyed the whole validity of the instrument, and that the 
jury were not at liberty to render a verdict for the true amount, however 
clearly it might be shown. 

The defendant's plea denied that he executed the bond of $12.50 as 
described in the warrant. The plaintiff replied that he did, and upon 
this issue the parties went to trial. The plaintiff, having warranted 
upon a bond for $12.50, cannot sustain the affirmative side of the issue 
by showing that the defendant had executed to him a bond for $7.50, 
even if the latter bond had never been altered. His probata did not 
correspond with his allegata. The evidence, in fact, was inadmissible to 
suppmt the plaintiff's side of the issue. But if the plaintiff had war- 
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ranted upon a bond for $7.50, alleged to have been destroyed by accident,  
as an excuse for not making profert, his evidence then would have been 
proper. P o w e r s  v. W a v e ,  2 Pick. Rep., 458. The alteration of a deed 
or bond in a material part by a stranger does not destroy any vested 
rights; it only changes the mode of proof of the contents of the bond. 
Chitty's Gen. Pract., 304; Byles on Bills, 173. But the plaintiff did not 
so warrant and he is not in  this warrant and pleadings entitled to 
recover the sum of $7.50 proved to be due on a bond executed for a dif- 
ferent sum than that bond described in the warrant. 

PER CURIAM. . Judgment affirmed. 

C i t e d :  X m i t h  v. Bason ,  49 N.  C., 38; D a r w i n  v. R i p p e y ,  63 N.  C., 319; 
W i l s o n  v. Derr ,  69 N.  C., 139. 

THOMAS MITCHELL v. JOHN P. RAINEY. 

Detinue-Efect  of J u d g m e n t .  

1. One who comes to the possession of a chattel pending an action of detinue 
for it, prima facie claims under the defendant, and is bound by the judg- 
ment. 

2. The case of Falkner v. ~ o k e s ,  14 N. C., 334, approved. 

THIS was a scire facias reciting a recovery by the plaintiff in ( 57 ) 
an  action of detinue brought by  him against one James W. Jef- 
fries, for a slave, and the possession of the same slave by the defendant 
under a purchase made pending the former suit, and praying execution 
against the defendant. 

The case was submitted to N a s h ,  J., at Burke, on the last circuit upon 
the following facts : 

The plaintiff commenced suit against Jeffries, returnable to the Fall 
Term, 1836, of the Superior Court of Burke, when a default was suffered 
by Jeffries; at  the ensuing Spring Term, commencing on 15 May, 1837, 
a writ of inquiry mas executed and final judgment rendered. On the 
13th day of the same month Jeffries conveyed the slave to the defendant 
upon trust to secure sundry debts. His Honor, upon these facts, entered 
judgment for the plaintiff, and the defendant appealed. 

N o  counsel appeared for t h e  defendant .  
Caldwel l  for t h e  plaintif f .  

DANIEL, J. I t  is a general rule of law that he who comes to the prop- 
erty in  contest from or under the defendant, pendemte li te,  is bound by 
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the judgment; and if he does not show that he comes in  above he shall 
be taken as coming in under him. The defendant purchased of Jeffries, 
pending the action which Mitchell had brought against him. The de- 
fendant does not claim above Jeff ries, therefore the plaintiff, according 
to the above rule of law, is entitled to judgment in this scire facicrs. The 
ease of P a l k n e r  v. Jones ,  3 Dev., 334, cited by the plaintiff's counsel, is 
in point for him. 

PER CLTRIAM. Judgment affirmed. 

( 5 8  WILLIAM CORNISH v. GEORGE SHEEK. 

E x e c u t i o n  of Bond-Evidence. 

To prove the execution of a bond the testimony of an attesting witness, or if 
there be none, of the handwriting of the obligee, is the ordinary mode; . 
but this is not exclusive of other modes, as where one whose name pur- 
ported to be signed to a bond procures the custody of it and erases his 
name, the execution of it by him may be inferred from this spoliation. 

THIS was an action of debt upon bond originally commenced before a 
single magistrate. On the trial before Bai l ey ,  J., at Rowan, on the last 
circuit, the only question was as to the execution of the bond by the 
defendant. I t  was proved that one Tackett'brought the bond to the 
house of the plaintiff signed with the name of the defendant, in  the place 
where sureties usually execute, and in blank as to the principal; that 
Tackett then signed the bond as principal and i t  was attested as to him 
by a subscribing witness and delivered to the plaintiff. This bond was 
in the plural, "We, or either of us, promise, etc., witness our hands and 
seals, etc.," but none of the witnesses who saw it on that occasion could 
prove that the signature purporting to be that of the defendant was in 
his handwriting. Tackett turned out to be insolvent, and the plaintiff 
produced a paper signed by the defendant, in which he acknowledged 
the receipt from the plaintiff of a note made by Tackett for the amount 
of that claimed in  this action, and undertook either to collect or return 
it. "The magistrate who tried the warrant proved that the defendant 
produced before him and tendered to the plaintiff a bond in  its tenor 
exactly like that delivered to the plaintiff by Tackett, attested by the 
same person; which had been signed by Tackett and another person, but 
the name written below that of Tackett had been cut off. 

His  Honor, thinking that these facts did not prove that the defendant 
executed the bond, nonsuited the plaintiff, ~vho  appealed. 

Caldwel l  for t h e  p laint i f f .  
1170 counsel appeared f o r  the de fendan t .  
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GASTON, J. I t  appears from the transcript that the plaintiff ( 59 ) 
instituted this action to recooer from the defendn.:t the amount 
due upon his bond alleged to have been destroyed by him, and was non- 
suited on the trial because, in the opinion of the presiding judge, no 
testimony was offered of the execution of the instrument declared upon. 
The question presented for our decision is whether the testimony stated 
to hare been offered was competent to show the execution of the bond, 
and therefore fit to be passed upon by the jury. 

When the execution of an instrument is controverted, and that instru- 
ment is attested by a subscribing witness, the law requires that the sub- 
scribing witness, if he may be had, should be called to testify to the 
execution. I t  requires this because the parties have by their selection, 
appointed the witness to testify as to that matter and all its accompany- 
ing circumstances, aud he must be presumed to know that matter and 
those circumstances better than any other person. But if there be no 
attesting witness, the disputed fact, like other disputed facts, may be 
established by any proof which is reasonably sufficient to produce con- 
viction and which does not imply the holding back of more satisfactory 
testimony. The admissions of the instrument by the maker, and the 
identity of character between the signature and his general handwriting, 
are the ordinary proofs offered, but there is no principle which declares 
these to be the only admissible proofs. I n  the present case there is no 
reason to believe that either of these was attainable by the plaintiff. The 
defendant was not present when the note was received by the plaintiff: 
those who are stated to have seen i t  when in his possession, were ignorant 
of the defendant's handwriting. Tackett has run away, and if he were 
present the plaintiff might reasonably have been unwilling to examine 
him against his interest. The testimony offered is not therefore liable 
to objection, because better evidence was i n  the power of the plaintiff, 
and the only objection to it, if any, is that it was in itself so slight as not 
to warrant an inference from it of the disputed fact. But was i t  so 
slight ? I f  believed it clearly established that the plaintiff had received 
a sealed note, which purported to be the joint and several bond of Tack- 
ett and the defendant, which was certainly executed by Tackett, 
and mas taken by the plaintiff as the bond of both. I t  also estab- ( 60 ) 
lished that the defendant afterwards obtained from the plain- 
tiff a bond of Tackett's, for the same amount upon an engagement to 
collect it, and that the defendant produced as the bond so obtained the 
identical instrument before referred to, but with the signature of the 
defendant cut off. Now this mutilation must have taken place either 
while the bond was held by'the plaintiff or after i t  had been delivered by 
him to the defendant. I f  the name of the defendant had been taken 
away by the plaintiff before this delivery, it is difficult to imagine what 
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inducement the defendant could have had to apply for the possession of 
it, and undertake its collection; but if the instrument was then entire, 
the motive for this undertaking is obvious and strong. Again, the act of 
mutilation must have been prompted by a sense of interest. The plain- 
tiff could have had no motive to commit it, whereas the defendant, after 
Tackett's failure, might ha~ye hoped thereby to escape from his liability 
for an insolvent principal. These were circumstances well fitted to aid 
the jury in  coming to a conclusion of fact as to the person who made the 
mutilation; and if they convinced the jury that the defendant was the 
fraudulent spoilator the inference that he had executed the instrument 
became almost irresistible. Against such a spoilator all presumptions 
are fair. 

I t  is the opinion of this Court that the nonsuit should be set aside and 
a new trial awarded. 

PER CURIAM. Judgment reversed. 

WILLIAM SMITH, CHAIRMAN, ETC., UPON THE RELATION OF HENRY CARRA- 
WAY ET AL. v PROBATE COLLIER. 

Letters of Adminis trdt io~Revocat ion.  

The county courts have power to revoke letters of administration, and pay- 
ment of the assets made by an administrator whose letters have been 
revoked, to his successor, are proper. 

( 61 ) DEBT upon a bond executed by the defendant as the surety of 
William B. Green, on his taking out letters of administration 

upon the estate of Benjamin Caswell. 
After oyer and plea the usual order of reference to take the adminis- 

tration accounts of Green was made, and upon the report of the commis- 
sioner the following facts appeared. 

Green was appointed administrator of Caswell by the county court of 
Wayne, in  1815, and thereupon the bond declared on in this action was 
executed. A short time thereafter Green tendered to the court his resig- 
nation of the office of administrator, which was accepted, and Sampson 
Lane appointed in his stead. A settlement took place between Green and 
Lane and the former paid over to the latter the assets of Caswell, which 
mere thereby ascertained to be in his hands. The commissioner charged 
the defendant Collier with the funds thus paid over by Green to Lane, 
and the defendant excepted to the report for that cause. The exceptions 
were overruled pro forma, and the defendant allowed to appeal. The 
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record certified to this court contained a copy of every entry in the cause, 
as well as of two reports made by the commissioner and of the testimony 
before him. 

I. H.  Bryan for t h e  defendant.  
' 

Devereun: f o r  t h e  p la in t i f .  

GASTON, J. The act of 1831, ch. 34 (Rev. Stat., ch. 4, secs. 23, 28), 
allowing appeals to this Court from interlocutory judgments at the 
motion of the party supposing himself to be' aggrieved thereby, upon 
such terms as the judge below shall deem it just to prescribe, directs that 
the judge allowing the same shall direct so much only of the record, and 
the proceedings in  the cause to be certified, as he shall think necessary 
to present the question or matter arising on such appeal fully to the 
consideration of this Court. I t  is apparent that although the appeal in 
this case had the sanction of the judge of the Superior Court, and must 
therefore be regarded by us as regular, the making up of the case for the 
consideration of this Court has been left entirely to the counsel of the 
parties. We have no doubt but these gentlemen in performing 
this duty were influenced altogether by the desire of bringing the ( 62 ) 
merits of the controversy fully before us, but we think we have 
some right to object to the manner which they have chosen for that pur- 
pose. Instead of making up a short case arising on the record and 
exhibiting the question or questions of law thereon, they have caused the 
entire record to be certified, containing the various reports, and amended 
reports made by the commissioners, all the exceptions thereto taken, the 
documents, exhibits, and facts agreed, upon which the reports were 
founded, and leave to this court to say, upon a view of all these matters 
and things, whether the exceptions of the defendant have been correctly 
overruled. We do not make these remarks so much in a tone of com- 
plaint as with the view of indicating the course which we think ought to 
be observed in  bringing such questions as arise upon interlocutory judg- 
ments before this Court for revision. 

I t  is deemed unnecessary to examine minutely the voluminous record 
in this case. One question presents itself upon i t  very obviously, which 
we have no doubt is among those intended to be presented, and the deci- 
sion of which will probably dgermine the cause. I t  appears that in  
1815 William B. Green was appointed by the county court of Wayne 
administrator of the estate of Benjamin W. Caswell, deceased, and en- 
tered into bond with Probate Collier and James Bradbury, sureties for 
the faithful performance of the duties confided to him. I n  a few months 
thereafter the said William tendered to the said county court his resigna- 
tion of the office of administrator, which was accepted by the court, and 
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thereupon Sampson Lane was appointed administrator in  his stead. A 
settlement immediately took place between the said William and thesaid 
Sampson, which settlement was returned to the ;May Term, 1816, of said 
court, and from which it appears that the former passed over to the 
latter all the bonds, notes, and other' assets of the estate in  his hands. I n  
1831 an action was brought in the name of the Chairman of the Court, 
upon the relation of the widow and child of Caswell, against Collier, one 
of Green's sureties, to recover the net amount of the personal estate of 
Caswell, as his next of kin, and an account taken under the direction of 

the court, as preshribed in our act of 1826, for the purpose of 
( 63 ) facilitating the trial of the suit. Upon this account Green, Col- 

lier's principal, has been charged, by virtue of the settlement afore- 
said, with the whole amount of the assets so delivered over to Lane-and 
to the items containing these charges, the defendant excepted. 

I t  seems to us that the exceptions ought to hax-e been sustained. There 
is no allegation that the revocation of the first letters of administration 
was not in good faith, nor that the successor appointed to the first 
administrator is not perfectly responsible. Unquestionably a court 
ought to consider well before it recalls an administration once duly 
granted. Such a proceeding may lead to inconvenience, and perplexity. 
But it cannot be doubted that the court possesses the power to revoke 
such an administration-and there are cases in which i t  is the duty of 
the court to execute the power. Thus it is laid down that an adniinistra- 
tion duly granted to the next of kin may be revoked if such adniinistra- 
tor becomes non compos. Ofley v. Best, 1 Sid., 373; 1 Lev., 158; Coms. 
Admr. B., 8. And it is said that i t  may be where the administrator 
removes beyond the sea. (Williams on Executors, 361.) Thus, also, it 
has been expressly provided by our acts of 1822 and 1826 (Rev. Stat., ch. 
46, see. 30), that an administrator may be removed from office and a suc- 
cessor appointed upon application of dissatisfied sureties. The act of 
recalling the administration to Green and granting administration in his 
stead to Lane not transcending the power of the court, must be treated 
by all persons and in all courts while it remains unreversed as a valid 
act. The delivery over by the former administrator of the assets then 
in his hands was proper and legal and furnished no ground of charge 
against him in  account with the next of kin of his intestate. The 
settlement then made is not by any aeans  conclusive upon the next 
of kin. I f  the former administrator wasted the assets-or did not 
account fairly for them to his successor-unquestionably the next of 
kin will have a remedy. I t  may be a question indeed whether this 
remedy would not be through the medium of a bill filed against 
both administrators, but this is not an occasion for the consideration 
of such a question. The only ground here for charge against the 
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first administrator is a document showing that he delivered over ( 64 ) 
the assets to his successor. I f  i t  constituted any charge by reason 
of its showing that the assets had come to his hands, it showed at the 
same time a discharge in that he had paid them over to the person en- 
titled to receive them. 

This opinion will be certified to the Superior Court of Wayne, with 
instructions to allow this exception taken by the defendant to the report 
in this cause. 

PER CVRIAM. Order reversed. 

Cited:  Neal  v. BeckneZZ, 85 N .  C., 302. 

JAMES R. LOVE v. D. C. HOWELL m n  A. B. HYATT. 

Two Defendants-Pleading. 
1. Where there are two defendants, a memorandum of a plea, made by enter- 

ing the word "justification" on the docket, shall be taken as a joint plea, 
and unless good as to both is available as to neither of the defendants. 

2. The rules of pleading have been too much neglected, and no further relaxa- 
tion will be countenanced. 

3. Where an entry of a nol. pros. as to one of two defendants appears, upon 
the record certified to this court, to have been made after the judgment 
below, it will, upon appeal, be taken as having been made at the proper 
time. 

TRESPASS vi et armis  for taking from the plaintiff sundry articles of 
personal property. 

The pleas of not guilty, and a special justification under process, were 
entered upon the appearance docket in the usual manner, by a mere 
memorandum. 

On the trial before Hash, J., at Buncombe, on the last circuit, the , 
defendants established a justification as to the defendant Howell alone, 
by proof of process against the goods of the plaintiff directed to him as a 
constable, but his Honor, instructing the jury that the defense was not 
available, as the pleas were joint, the plaintiff had a verdict and the de- 
fendant appealed. After the entry of the judgment and appeal there was 
an entry of a noli prosequi as to the defendant Howell. 

B u r t o n  for the  defendant. 
Caldwell, contra. 

DANIEL, J. The first question is, whether the plea of "justification" 
is to be considered as a joint or several plea. The defendants' pleas stand 
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LOVE V. HOWELL ET AL. 

on the record "general issue and justification." I f  from this entry the 
defendants are to be considered by the court as having pleaded jointly 
then the plea being bad as to Hyatt must be bad as to the officer Howell. 
But if the loose practice of the courts will authorize the defendants to 
consider the entry on the record only of the head of pleas, to stand for 
either a joint or several plea, according as the case may turn out on the 
trial, then the execution was a complete justification as to Howell. We 
are of opinion that such an entry as this on the record must be taken as 
denoting that the defendants had pleaded jointly. The profession, we 
learn, considers such an entry as joint pleading. The rules of pleading 
required by law have been too much neglected; this court cannot give 
countenance to any further relaxation. 

The second objection, taken by the defendant Hyatt, is that the entry 
by the plaintiff of a nol. pros. as to Howell was made after the judgment 
was entered, which, in  law, could not be good. That, therefore, the entry 
should stand and be considered as a retraxit of the action as to both the 
defendants. We think otherwise. The loose entries made on minutes in 
the progress of a cause during a Term, the whole of which in law is con- 
sidered but as one day, are but memoranda from which the clerk at the 
end of the term is to draw a formal record of all the proceedings" in the 
case which had taken place during the term. The whole of this case, 
even up to this time, still stands as we say upon the minutes or in  notes; 
or, as they say in  England, it stands in  paper. There is, in the case, 
neither an entry on the record of a formal verdict, no1. pros., or judg- 
ment. I f  the clerk had been required to put these proceedings in  legal 

form upon the record he would have transferred his notes and 
( 66 ) drawn up the record as the judge would have intended the pro- 

ceedings of the term in the case should appear to the world. The 
clerk would then have placed the formal entry of nol. pros. after the 
verdict, and before the formal entry of the judgment. The court must 
consider the record as if it had been formally drawn out from the notes 

, or minutes of the clerk; when, as we have seen, the clerk in doing his 
duty, would be expected to place every entry in  its proper place. There- 
fore the nol. pros. as to Howell would be placed before a formal judg- 
ment. 

The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 
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ADIN POWELL, ADSIR., V. WILLIAM H. GUY, ADMR. 

Rote-Interest. 

A note, payable one day after date, with an endorsement thereon that it was 
.not to be paid until the death of the maker, bears interest from the time 
it became due, according to its tenor, without reference to the endorse- 
ment. . 

THIS was an action of assumpsit upon a proniissory note made by 
Bathsheba Farmer, the intestate of the defendant, payable to John 
Farmer, the intestate of the plaintiff. 

The only question upon the trial was whether the plaintiff had a right 
to recover interest according to the face of the note, or whether it was to 
be computed from the death of the maker, and upon that the following 
facts were stated in the form of a case agreed: 

Bathsheba Farmer, on 21 January, 1817, executed the note to her son, 
the intestate of the plaintiff, payable one day after date, on which was 
the following endorsement : "This note is not to be collected until after 
the death of the maker." His Honor, J u d g e  Pearson, ruled that interest 
should be computed from the death of the maker, and the plaintiff ap- 
pealed. 

N o  council appeared for the plaintiff .  
J f a n l e y  f o ~  t h e  defendant.  

DANIEL, J. The words endorsed on the note, "This note not to ( 67 ) 
be collected until after the death of the maker." do not. in  our 
opinion, change the plain intent of the parties, apparent on the face of 
the note. When we read the note and the endorsement the manifest in- 
tention of the parties seemed to be that interest was run on the prin- 
cipal from one day after the date of the same, although the principal and 
interest were not to be demandable until the death of the maker. I t  is a 
case standing on the same footing with all notes made payable at a future 
day, but carrying interest from the date. The payer of the note could' 
not be expected to abandon the profits of his capital, although, in favor 
of his mother, we can see a good reason why he did not wish to distress 
her in  her life time for a return of that capital and interest. We think 
the judgment should have been for the principal, with interest from 22 
January, 1817. The judgment will be modified accordingly. 

Judgment reversed. 
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THOMAS BRYAN v. JOHN H. DRAKE. 

Def easance-Pleadilbg. 

1. A plea must be true at the time it is pleaded, and a stipulation, in the nature 
of a defeasance to a bond, by which the obligor is t o  have a credit upon 
returning a note to the obligee, cannot be made available by making the 
return on the trial. 

2. Evidence of such a defeasance will not support a plea of payment, nor of 
set-off. 

DEBT upon a single bond. Pleas: Payment and a set-off. 
On the trial before Pearson,  J., at NASH, on the last circuit, the de- 

fendant, to support his pleas, proved that the bond was given for a 
balance due by him as former guardian to olie Sarah G. Atkinson, which 
was composed, in  part, of sundry evidences of debt left in the hands of 
the defendant, under an agreement in writing, whereby the plaintiff 

bound himself to credit the amount of these debts upon the bond, 
( 68 ) in case they should not be paid, and should be returned by the 

defendant to the plaintiff. 
The evidences of those debts were not returned until the trial, when 

they were produced and a credit claimed for their amount. A question 
was made whether the defendant had not lost the benefit of this stipula- 
tion by his laches, which it is not necessary further to notice. 

His Honor directed the jury to find for the plaintiff and the defend- 
ant appealed. 

T h e  At torney-General  for t h e  defendant .  
Badger  a n d  B. F. N o o r e ,  contra. 

GASTON, J. I t  is impossible for the defendant to make anything of 
the exception which he has taken to the judge's charge. The defense 
attempted to be made out, and the proofs offered, were altogether irregu- 
lar and inadmissible upon the trial. The only pleas in  the cause were 
payment and set-off, and every inquiry before the jury that did not tend 
to establish or contradict these pleas was irrelevant. I t  is manifest that 
the case set up by the defendant could not amount to a payment or set- 
off. I f  it could avail him at all it must have been by way of defeasance, 
and it should have been pleaded as such. But eren then a return of the 
papers, or something equivalent to a return, must have preceded, or at 
least accompanied the plea, as every plea must be true or false, according 
to the state of facts, when it is pleaded. The effort to procure a credit by , 
a return of the papers on the trial, received but too much indulgence 
from the court-and the failure to succeed in i t  furnishes no legal cause 
of complaint. 

Judgment affirmed. 
5 4 
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( 69 
WILLIAM JONES, CHAIRMAN, ETC., v. WILLIAM MONTFORT ET AL. 

Sheriff's Bond-Breach. 

1. A bond given by a sheriff, with a condition to return process and pay over 
moneys, etc., "and in all things well, etc., to execute the said office," is not 
broken by a neglect to collect and pay the parish taxes. 

2. The cases of Crample?' Q. The Governor, 12 n'. C., 52, and The Governo? 
v. Matlock, ib., 214, approved. 

DEBT upon a bond executed by the defendants as the sureties of Boyd 
Fonville, for the faithful discharge of his duties as sheriff of Onslow. 
The breach assigned mas that F o n d l e  had not paid over to the wardens 
of the poor the parish taxes for the year 1831. 

Upon oyer the condition of the bond declared on was as follows: 
"The condition of the above obligation is such that whereas the above 

bounden B. F. hath been constituted and appointed sheriff, etc. Now, 
in  case the said B. F. shall well and truly execute and due return make of 
all process and precepts to him directed, and pay, satisfy all fees and 
sums of money by him received or levied by virtue of any process, into 
the proper office to which the same by the tenor thereof ought to be paid, 
or to the persons to whom the same shall be due, his heirs, etc., and in  
all other things well, truly and faithfully execute the said office of 
sheriff, during his continuance therein, then, etc." Pleas: Performance 
and non, infregerunt conventionem. 

On the trial before Xash, J., on the Spring Circuit, 1837, his Honor 
ruled the default assigned as a breach, was not within the condition, and 
thereupon the plaintiff offered to prove by parol that the parish taxes 
were intended to be secured by the bond declared on. His Honor rejected 
this testimony and the plaintiff submitted to a nonsuit and appealed. 

Badger for the plaintiff. 
J .  H.  Bryan for the defendant. 

GASTON, J. The condition of the bond declared on in this case ( 70 ) 
corresponds precisely with that which was under the coilsideration 
of the court in thc case of The Qovernor v. 1VatZock ( 1  Dev., 213) .  I t  
there received a judicial construction by which it was held not to extend 
to the fiscal duties of the office. The decision then made was in  con- 
formity to the principle before established in the cases of Crumpler v. 
The Governor, 1 De~r., 52, and The Governor v. Barr, 1 Dev., 65, that 
the general words in  the conclusion of the condition shall be restricted by 
the preceding particular words, to duties of a like kind with those speci- 
fied. To hold any other doctrine now, and to put a different construc- 
tion on the words in the condition of this bond from that so authorita- 

5 5 ~ 
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tively assigned to the same words heretofore, would be to fly in  the face 
of former adjudications, and to introduce the most perplexing confusion. 

The instruction of the judge to the jury was in conformity to the set- 
tled law of the country, and the rejection of the offered evidence to ex- 
plain the bonds was unquestionably correct. 

The judgment must be affirmed. 
PER CURTAM. Judgment affirmeti. 

Cited: Deaton v. Kelly, 72 N.  C., 113. 

HENRY B. WILLIAMS, ADMR., v. ROBERT IRWIN. 

In  a n  action against the endorser of a promissory note or negotiable bond 
since the act of 1827, ch. 2 (see 1 Rev. Stat., ch. 13, sec. 11) for making 
endorsers of promissory notes sureties, i t  is unnecessary to state in  the 
declaration, or prove on the trial, any demand on the maker of the note 
or obligor of the bond and notice of non-payment to the endorser. 

DEBT against the endorser of a promissory note under seal. 
The declaration stated merely the making of the note, the endorse- 

ment thereof by the defendant, and that by reason of the said endorse- 
ment, and by force of the statutes in  such cases made and pro- 

( 71 ) vided, the defendant became liable to pay the money specified in 
said note. 

On the trial at  Mecklenbwg on the last circuit, before Bailey, J., the 
only question was whether the defendant, as endorser, vas  liable without 
notice of a previous demand on the maker, and a refusal of payment by 
him. His  Honor was of opinion "that under the act of 1827, ch. 2, 
notice of a demand from the maker was not necessary before suit against 
endorser," upon which the plaintiff had a verdict and the defendant 
appealed. 

Barringer for the plaintiff. 
D. B. Caldwell for the defendant. 

RUFFIN, C. J. The act of 1827, ch. 2, renders an endorser of a negoti- 
able instrument, excepting bills of exchange, '(liable as surety to the 
holder." The question is, whether the holder must give the endorser any 
notice before he brings his action. I t  is to be regretted that statutes 
should be expressed in such terms as impart to the judiciary no certain 
knowledge, or means of lmowledg6 of the legislative intention, and put 
the court in danger of mistaking it. I t  unfortunately may so happen 
in  this instance. The expression '(liable as surety" has no definite legal 
sense, nor any established signification in common parlance. Whenever 
one person is liable for the debt of another, by whatever means or in 

5 6 
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whatever form the liability is created, the person is in law a surety, and 
perhaps in popular language is said to be "liable as surety for the 
other." But the extent of the liability, its nature, whether immediate 
or remote, positive or conditional, legally depends upon the terms and 
nature of the engagenlent. I t  may be by recognizance, by bail bond, 
obligation, note, guaranty, endorsement, and otherwise, in the same or a 
separate instrument. But "liable as surety" is not the phraseology of 
the law, and in either of those cases the surety is said to be liable for the 
debt as cognizor, obligor, maker or endorser. I t  is therefore hazarding 
something to change the responsibility of an endorser upon language so 
vagu; and unsatisfactory. But practically an interpretation on 
the circuits was giaen to the act soonwfter it passed, which was ( 72 ) 
probably in accordance with the intention of the framers, then, 
perhaps, better known than now, and which, as far as i t  can be ascer- 
tained and has been uniforni, ought to be adhered to, if not inconsistent 
with the words of the act itself. I t  is believed that it has invariably 
been construed as dispensing with a demand on the obligor of a bond, or 
maker of a note, and of course with notice also to the endorser of their 
default. I t  has been likewise generally understood that i t  is unnecessary 
to put the endorser himself in defau1t.b~ a demand of payment from him 
before suit. I f  the enactment is to be regarded at all, it must have the 
first of those effects allowed to i t ;  and perhaps those were all that were 
in the contemplation of the legislature. The declaration against an 
endorser alleged his endorsement, a demand upon the maker, his refusal, 
and notice thereof to the endorser, by means whereof and by force of the 
statute he became liable to pay; and the controversies were numerous 
and nice, whether the endorser had been fixed by a demand, at the proper 
place and day, on the proper person, and a notice within reasonable time 
from the party entitled to the money. The escapes of endorsers upon 
pretense of laches in the holder, were frequent and the holders for value 
lost their securities by ignorantly or negligently omitting some trivial 
minutia, such as not inquiring for the nearest postoffice of the endorser, 
or sending by a dllatory private hand instead of the post, or not writing 
by the first post, although absence from home might have prevented the 
holder from coming to the knowledge of the dishonor of the instrument. 
These were the ordinary inconveniences which required a remedy, for 
generally the endorser came by no actual loss from the mistakes or omis- 

," sions of the holder. That remedy will be complete by allowing every- 
thing to be struck out of the old declaration but the endorsement and the 
averment that thereby, and by force ~f the statutes, the defendant became 
liable to pay the money in the bill or note specified to the holder. This 
will be carrying the act far enough for all the purposes of justice. I t  
fixes the endorser with a positive, direct and unconditional responsi- 
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bility for the debt, if the endorsement has a consideration to support 
i t ;  and the holder can lose his money only by such delay as will 

( 73 ) bar him by force of the statute of limitations. I n  construing so 
dark a provision we are authorized, if not required, to accept light 

brom every source, if even a feeble ray. This exposition receives partial 
confirmation by the addition made in revising the statutes that "no 
demand on the maker shall be necessary." (See 1 Rev. Stat., ch. 13, see. 
11.) Those words are in a measure explanatory of that liability, ~vhich 
before was that of an endorser, and is now that of "a surety." I t  is not 
necessary, therefore, to give to those words, "liable as surety," the p a n -  
ing that the endorser should be liable as if he had signed a note as a 
maker with the principal, or sealed and delivered a bond in  like manner. 
Instead of doing justice to the holder by protecting him from artful 
quibbles that might work injustice to endorsers by subjecting them upon 
endorsements obtained by fraud or without consideration, and by expos- 
ing them to stale demands that might be kept alive by collusion between 
the holder and maker. I t  is not to be presumed that the legislature 
meant to repeal the statute of limitations in respect to an endorsement 
which is a simple contract, while laws have been constantly passing 
with the object, for the ease of sumties, of making creditors diligent, by 

, .. discharging sureties by bond, if not sued in a reasonable time, as the 
bonds of guardians, sheriffs, and others. And it is not credible that they 
meant to declare this simple contract valid without a consideration, and 
oblige one who endorsed a note by way of gift, or to an agent, to pay the 
money to his donee or factor, if it could not be collected from the maker. 
They did not intend any alteration but that of turning an implied con- 
ditional contract into an implied unconditional stipulation between the 
endorser and holder. The words "unless otherwise plainly expressed" 
refer to endorsements without recourse and the like. Such being the 
object of the statute, it seems to follow that no notice of any sort to the 

, 

endorser is requisite. I t  seemed otherwise at first, upon the ground that 
this was a collateral engagement for the act of another. But it is not so, 
or if it be, it has the obligation of an endorsement after the endorser is 
fixed with notice of demand and refusal, and that the holder looks to the 

endorser for payment. No further or second notice to the en- 
( 74 ) dorser was required, before the act, to sustain the action against 

him;  and the act was certainly not meant to create a necessity for 
notice to any purpose. The declaration seems, therefore, to be properly 
framed under the statute and the judgment of the Superior Court right. 

I PER CURIAM. Judgment affirmed. 

Ci ted:  Ingersoll v. Long, post;  Tapping v. Blount, 33 N .  C., 61: 
LeDuc v. Butler, 112 N.  C., 459. 
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RICHARD T. DISMUKES v. JOHN WRIGHT. 

Endorsement-Notice of Non-payment-Deed in Trus t .  

1. In an action against the endorser of a promissory note since the act of 
1827, ch. 2 (1 Rev. Stat., ch. 13, sec. ll), it is unnecessary to state in the 
declaration, or prove on the trial, notice of non-pa) ment. 

2. If a debtor has conveyed property to his creditor in trust to sell and satisfy 
the debt, and the latter sells the property and holds the proceeds, it is a 
payment of the debt. 

THIS was an action of assumpsit, bronght to recover of the defendant 
as endorser, the amount of two notes. Pleas: T h e  general issue and 
payment. 

Upon the trial at Davie on the last circuit, before his Honor, Judge 
Bailey, the defendant objected that he had not received notice of non- 
payment before the suit mas brought, but the objection was overruled. 
H e  then offered to show that the maker of the notes had, for the purpose 
of paying them, assigned to the plaintiff, as trustee, property sufficient 
to satisfy them, and that the plaintiff had sold the property and received 
the money. This evidence was objected to by the plaintiff and was 
rejected by the court. The plaintiff had a verdict and the defendant 
appealed. 

Boyden for the  defendant. 
D. F. Caldwell for the plaintiff. 

DANIEL, J. The first question raised in this case has been de- ( 75 ) 
cided by us at  the present term in Xmith, admr., v. I rwin .  We 
there determined that an endorser of a note is not entitled under the act 
of 1827, ch. 2 ( 1  Rev. Stat., ch. 13, see. I I ) ,  to be notified that he is 
looked to for payment before suit can be brought against him. 

Upon the second point the defendant offered to show that the principal 
debtor in  the two notes had placed property i n  the hands of the plaintiff 
as trustee, to sell and raise money and pay these two notes, and further- 
more that he had sold the property and raised from the sales money 
sufficient to discharge them. We are unable to see upon what grounds 
this evidence could be legally rejected. The plaintiff being the holder 
of the notes and at the same time trustee to sell the property, placed in 
his hands expressly to discharge the notes, it does seem to us that when 
he did sell and receive the money it was immediately a payment of the 
notes. We think the evidence was improperly rejected, and a new trial 
must be granted. 

Judgment reversed. 
5 9 
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WILMINGTON AND RALEIGH RAILROAD COMPANY v. 
ABRAHAM BAKER. 

Delinquent Stoclcholder-Judgment. 

The 11th section of the act incorporating the Wilmington and Raleigh Rail- 
road Company, declaring "that if any stockholder shall fail to pay the 
sum required of him on his subscription by the President and Directors 
within one month after the same shall have been advertised in some 
newspaper published at the seat of government, it shall be lawful for the 
said President and Directors without further notice to move for judg- 
ment in the oounty or Superior Court of Wake, or New Hanover, against 
the delinquent stockholder or his assignee for the amount of the install- 
ment required to be paid, at any court held within one year after the 
notice, and the court shall give judgment accordingly, or they may sue 
for the same in an action of assumpsit, or by warrant, according to the 
jurisdiction of the respective tribunals of the State," does not authorize a 
judgment against a defaulting stockholder, without his appearance, or 
without process to call him into court. 

( '76 ) AT the last term of the Superior Court for the county of New 
Hanover, before his Honor, Judge Dick, the plaintiffs, by their 

attorney, without any notice to the defendant, moved for a judgment 
against him, which was granted, and an entry thereof made in  the fol- 
lowing words, viz. : 

"On motion of W. A. W., attorney for the plaintiffs, and it appearing 
to the satisfaction of the court that the defendant is a stockholder in the 
Wilmington and Raleigh Railroad Company, and that certain sums of 
money have been required of him on his subscription by the  residea at‘ 
and Directors, to wit: the sum of $300 due and payable on 1 October, 
1837, and the sum of $300 due and payable on 15 December, 1837-that 
he has failed to pay the same and the advertisements required by the 
charter of said corporation have been made more than one month before 
the sitting of the court-it is considered by the court that the Wilming- 
ton and RaIeigh Railroad Company recover of the said Abraham Baker 
the sum of $609.02, of which sum $600 is principal." 

The defendant obtained a rule upon the plaintiffs to show cause why 
the judgment should not be set aside, which, upon argument, was dis- 
charged and the defendant appealed. 

J o  council appeared for the defendant. 
J .  H.  Bryan for the plaintiffs. 

GASTOE, J. This is an appeal from the judgment of the Superior 
Court of New Hanover, refusing to set aside a judgment rendered in that 
court in favor of the plaintiffs against the defendant. No counsel has 
appeared here in behalf of the defendant to show the objections taken by 
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him to the original judgment. One of these, however, is obvious on 
inspection of the record. 

The judgment was rendered without appearance by the defendant, or 
previous process or notice to call him into court, or opportunity of mak- 
ing defense against the claim of the plaintiffs. Such a judgment must 
be regarded as a nullity, unless an authority to render i t  can be clearly 
shown. I t  is a principle not only of our law, but of universal law, that 
no one shall be condemned unheard. 

I t  is said that the act entitled "an act to incorporate the TVi1- ( 77 ) 
mington and Raleigh Railroad Company" (see 2 R w .  Stat., p. 
335), does distinctly confer this authority. I f  the act must obtain this 
construction then will be imposed upon us the duty of considering 
whether, under our Constitution, the Legislature can confer upon a court 
the power to render a judgment for one individual, or company of indi- 
viduals, against another, without notice. But it is not decent to suppose 
that the Legislature willed such a violation of all legal usages, unless 
this intent appears upon the act too unequivocally to admit of a fair 
doubt. 

The words of the enactment bearing directly on the point are those of 
the 11th section, declaring "that if any stockholder shall fail to pay the 
sum required of him on his subscription by the President and Directors, 
or a majority of them, within one month after the same shall have been 
advertised in some newspaper published at  the seat of government, it 
shall and may be lawful for the said President and Directors, without 
further notice, to move for judgment in the county or Superior Court of 
Wake or of New Hanover, against the delinquent stockholder or his 
assignee, or both, for the amount of the installment required to be paid, 
at  any court held within one year after the notice, and the court shall 
give judgment accordin,gly, or they may sue for the same in an action of 
assumpsit or by warrant according to the jurisdiction of the respective 
tribunals of the State." The words, "without further notice," it is said, 
show that previous notice of the motion is dispensed with-and by the 
direction "that the court shall give judgment accordingly," it is obviously 
intended that such judgment shall be given at the term when it is 
prayed, and, of course, without issuing process to the defendant to show 
cause against the motion. I t  is admitted that the section will bear this 
construction, but we deny that such is its necessary meaning. 

I t  will be seen on a little examination that the section will not stand a 
strict literal interpretation. The failure of payment, which is to subject 
the subscriber to a judgment, is by the words of the section, "a failure to 
pay the sum required within one month after the same shall have been 
advertised." Now, certaily the default contemplated was not 
the nonpayment of requisition for one month after aclve~tisement ( 78 ) 
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made, but for one month after the tima when, according to the adver- 
tisement, it was required to be paid. Again the motion for judgment 
is according to the words of 'the act to be made in a court of Wake 
or New Hanover county within a year after the notice, and the only 
notice previously mentioned is the advertisement-but if the time is to 
be computed from the date of the advertisement the judgment might be 
rendered before the day on which the installment was required to be 
paid. 

The section before us is not then expressed with such critical preci- 
sion as to induce the belief that we shall best ascertain the legislative 
intent by a literal interpretation of the text. I t  must be helped by a 
reasonable construction to save it from absurdity-and the inquiry is, 
what is its reasonable construction in regard to the matter immediately 
under inquiry. 

By other sections of the act books are to be opened at Raleigh, Wil- 
mington, and other places, under the direction of the commissioners 
therein named, or of any three persons to be appointed by a part of thosz 
named, to receive subscriptions for stock; and on each share of $100 of 
stock subscribed the sum of $2 is to be paid down, and the residue in such 
installments and at such time as may be required by the President and 
Directors. By the terms therefore of his engagement the stockholder is 
entitled to notice from the President and Directors of every installment 
required, and the time at which the payment thereof is required before 
he is in default. When, therefore, the 11th section declares that a failure 
to pay within one month after the time when the payment is required to 
be made by an advertisement in a newspaper published at the seat of 
government, shall without "further notice" subject him to a motion for 
judgment, it certainly in terms enacts no more than the requisition so 
advertised, and the lapse of one month thereafter without payment shall 
be plenary evidence of the notice of the requisition to which the stock- 
holder was entitled by the nature of his engagement; and the direction 
that the court shall give judgment accordingly imports no more than that 

judgment shall be rendered on motion for the sum so required 
( 79 ) and neglected to be paid. By giving to the enactment this con- 

struction we satisfy every word of it. We may, indeed, conjec- 
ture that it means more, but we have no judicial certainty that it has a 
further meaning. The act authorizes the company to get a judgment by 
motion, and is silent as to the notice of that motion. This omission may 
occasion perplexity as to the mode of proceeding-whether a previous 
notice should be given of the intended motion, or upon the motion being 
made, process should issue to the defendant to show cause against it, but 
it cannot be understood as a legislative declaration that there may be 
judgment without notice, process, or appearance. Wherever a statute is 
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silent, i t  must be understood that the matter not therein provided for is 
left to the operation of the general rules of law. An abnegation to the 
defendant of the right of being heard against .the alleged charge of being 
a defaulting subscriber, must be very plainly expressed before it can be 
supposed to have been intended. 

I t  is said, howe~~er,  that there is notice. The act authorizes the motion 
to be made only in some county or Superior Court of the counties of 
Wake or of New Hanover, within one year after the time of payment 
advertised, and this amounts to notice that the motion will be made at 
some one of the courts aforesaid, to be held during that period, and a 
subscriber cannot be heard to complain of the sort of notice which the 
charter prescribes. To this there are several sufficient answers. I n  the 
first place this implied notice is only to the delinquent stockholder, and 
when a judgment has been rendered against one who has not been heard, 
n o n  constat  but for the judgment that h e  was a stockholder at all. I t  
would be a vicious circle of reasoning to hold that the not ice  authorized 
a judgment, and then that the judgment proved a notice. But this im- 
plied notice is not that which the lex terrm entitles a citizen to. To 
justify a judgment against him he must have a day  in a court certain. 
I t  were a mockery to hold tha t  notice to attend at  the twelve courts to 
be holden during the year in the counties of Wake and New Hanover, for 
at  some  one  of them the plaintiffs would move against him, was legal 
notice-a valid substitute for a process that would warrant a default for 
non-appearance. 

I t  is argued also that when the right is conferred on the plain- ( 80 ) 
tiffs to move for judgment against delinquent stockholders the 
course of proceeding is the same which the State pursues against her 
revenue officers, and there it has been held that notice to the officer is not 
necessary. The answer to this argument is that in  the revenue law it is 
declared that no citation or otherwarning shall be required or be neces- 
sary preparatory to a judgment. The legislative will i n  those cases is 
express, and the only question which the judiciary can entertain about 
it is whether that will may consist with the will of the people declared 
i n  the Constitution. Our predecessors have held, and we suppose right- 
fully held, that in a case of revenue--between the State and its account- 
ing officer+-the Legislature may make the books of the treasury a 
record-and render it the duty of the courts on motion to issue execu- 
tions for what shall thereon appear to be due. I t  is not for us now to 
say whether the Legislature can do this with respect to the books of an 
individual, or an association of individuals, in regard to his or their 
claims against other individuals. I t  will be time enough to determine 
that question when the Legislature shall have made a declaration of 
their will to do it. 
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I t  is argued that it was undoubtedly the purpose of the Legislature to 
favor the objects of the company, and for this purpose to facilitate the 
collection of its moneys, the essential and indispensable means of the suc- 
cessful prosecution of these objects; that for this end an option was 
given to the company to proceed against the delinquent members by 
motion or by suit in  the ordinary forms of law, and that by this con- 
struction the benefit of the option will be in effect taken away, as there 
will be little difference of expedition between the different modes of pro- 
ceeding. No doubt can be entertained that the Legislature did have at 
heart the great public improvement which it was the avowed object of 
this enterprising company to accomplish-and that the option presented 
in the charter for compelling payment of their moneys subscribed mas 
beliel-ed to be an important privilege, but it by no means follows that our 
construction destroys the value of it. We hold no more than that i t  must 
be exercised with a sacred regard to a principal which lies at  the bottom 

of all justice and fairness, which ought never to be violated, and 
( 81 ) which the Legislature did not mean to violat-to pass on no 

man's rights until he has had the opportunity of being heard in 
their defense. 

I t  is the opinion of this court that the judgment rendered against the 
defendant was null-that according to the estiblished distinction between 
judgments void and judgments erroneous, it ought to have been set aside 
on the prayer of the defendant, and that the judgment of that court 
refusing to set aside should be reversed, with costs. 

PER CURIA~I.  Judgment reversed. 

JOHN McRAE v. DANIEL RcRAE, ET aL., ADMR. 

Account-Credit Entered. 

A person, having an account against another for work and labor done, may 
give the other credit for such sums as may be justly due him on account, 
and if the balance be thereby reduced below sixty dollars may warrant for 
it before a single magistrate, and the other party can neither object to the 
jurisdiction nor insist upon having his account of the same items allowed 
as a set-off to the plaintiff's demand. 

THIS was an action of assumpsit for work and labor done by the plain- 
tiff for the defendants' intestate, commenced by warrant, and carried by 
successive appeals to the Superior Court, where it was tried at Mont- 
gomery on the last circuit, before his Honor, Judge Dick. Plea: A set- 
off. 
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The plaintiff in his account charged the defendant's intestate with six 
months' labor performed, at  twelve dollars and a half per month, 
amounting to sel-enty-five dollars, and in  the same account gave the 
defendant's intestate credit for sundry articles had by him in payment, 
during the time he was performing the labor, amounting to twenty-five 
dollars, and sued out hiswarrant for the balance due on said account, to 
wit: fifty dollars. On the trial in the Superior Court the defendant 
claimed some other and further credits, amounting to seven dollars, 
which were allowed by the plaintiff. 

The defendant contended that the plaintiff had no right to ( 82 ) 
enter the credit of twenty-five dollars and thereby bring his claim 
within the jurisdiction of a single magistrate. And that as he had war- 
ranted for fifty dollars only they were now entitled to have their account 
of thirty-two dollars deducted from the amount sued for. 

His  Honor instructed the jury that the plaintiff had a right to enter 
a credit for articles had by him in payment f o ~  his labor, from the de- 
fendant's intestate, and to warrant for the balance due, and further, that 
if the plaintiff had proved to their satisfaction that he had performed 
the labor as charged i t  was for them to say what it was worth and to 
allow the plaintiff accordingly; that if the evidence satisfied them that 
the credit of twenty-fi~e dollars entered by the plaintiff on his account 
was for the same articles for which he stood charged on the books of the 
intestate they ought not again to allow the credit; for the defendants' 
intestate had once had the benefit of it. The jury found a verdict in 
favor of the plaintiff for forty-three dollars, besides interest. The de- 
fendants moved for a new trial, which being refused and judgment pro- 
nounced, they appealed. 

Nendenhall for the defendant. 
iVo counsel appeared for the placntif. 

RUFFIK, C. J. If  the objection to the jurisdiction were valid it comes 
too late, after a plea in bar. Eut  we think the matter does not constitute 
a good objection, if it had been taken in  apt time. 

The warrant is for a less sum than thirty pounds, which is demanded 
as a balance due for work and labor done. The book debt act, 1756 (1 
Rev. Stat., ch. 15, see. 1) requires the plaintiff to declare upon oath that 
he has given the defendant all just credits, and the acts creating and 
extending the jurisdiction of a single magistrate expressly provide the 
remedy by warrant, not only for demands, originally, of 30 pounds or 
under, but also for a balance of that amount due for goods sold and 
delivered, or for work and labor done. Where there are mutual ac- 
counts the Legislature intended to make the balance the true debt, for 

6 5 



I N  T l I E  SUPREME COURT. 

( 83 ) the purposes of this jurisdiction. I f  the plaintiff should not at- 
tempt to prove his demand by his own oath he may not be confined 

to this method of proceeding, but may sue in  a court of record, and leave 
it to the defendant to insist on his set-off. But it is not a fraud on the 
jurisdiction of the courts, nor an evasion of the statutes, to allow, in the 
first instance, all the just counter-demands d the other party, and 
thereby reduce "the balance due" to a sum within the jurisdiction of the 
justice of the peace. The credits entered by the plaintiff in this case are 
not fictitious and given for the mere purpose of the summary proceeding, 
but are truly for payments or a just set-off; and the case is therefore 
within the letter and policy of the statutes which give this as a fair mode 
of settling, and a summary method of collecting small denlands. 

Both law and justice alike forbid the allowance of the sums claimed 
by the defendant as deductions from the balance of the plaintiff's account 
upon proof at  the trial, since he had already the benefit of them by the 
admission of the plaintiff on the face of the account. 

PER CURIA~I. Judgment affirmed. 

JOHN McMORINE v. GEORGE STOREY, EXR. 

Execu tor  cle son tor t .  

One who intermeddles with the goods of a deceased person after the will is 
proved, o r  administration granted, cannot be sued by a creditor as execu- 
to r  d e  son tort, unless where he claims under a fraudulent deed. But if 
he had intermeddled befol-e the appointment of a legal administrator he 
may be charged as executor de son tort. then being a legal administrator 
a t  the date of the writ. 

THIS was an  action of assumpsi t ,  brought by the plaintiff against the 
defendant, to charge him as as executor de son tort of one David Davis. 
The defendant pleaded ne uaques  executor,  and the cause was tried on 
this issue at Pasquotank, on the last circuit, before his Honor Judge  

Set t le .  
( 84 ) The plaintiff proved his debt against Davis and his insolvency. 

H e  then exhibited the record of a suit which had been determined 
in Pasquotank Superior Court, at the Spring Term, 1835, at  the instance 
of John Williams, the rightful administrator of the same David Davis, 
against one Joseph Davis. I t  was admitted that John Williams then 
was and still continued to be the rightful admnirlistrator of David Davis. 
This suit was brought for the recovery of certain slaves, then in  the pos- 
session of Joseph Davis, and alleged to be the property of David Davis' 
administrator. I t  was further proved by the plaintiff that on the trial 
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of that suit Joseph Davis set up a claim to the slaves as his own prop- 
erty, under an execution sale against Daoid Davis, alleged to have been 
made by one Hezekiah Cartwright, formerly a constable of Pasquotank 
County. By the record of that suit it appeared simply that the jury 
found a verdict therein in favor of the defendant. The plaintiff then 
proved by Cartwright that he never made a sale of David Davis7 prop- 
erty and that he knew nothing of the sale of the negro woman, who, with 
her children, were the negroes in controversy in the action referred to at 
the instance of Williams. I t  was further proved by the plaintiff that 
David Davis had been in possession of these negroes for fourteen or 
fifteen gears before his death, after which they went into the possession 
of Joseph Davis, who continued to hold them until his death, which 
occurred about a year after the death of David. After the death of 
Joseph Davis the slaves were taken possession of by the defendant, his 
executor, who claimed them as the property of his testator. 

His Honor charged the jury that if they believed that the alleged 
conveyance from David to Joseph Davis u7as made with the intent to 
hinder, delay, or defraud the creditors of David Dayis, it mas fraudulent 
and void, and if Joseph Davis in the action that was brought at the 
instance of the rightful administrator of David, set up a fraudulent 
claim to the negroes, and defeated that action, then a creditor of David 
would have a right to maintain this action; and if they believed that the 
plaintiff had proved his claim against David he was entitled to recover. 
The jury, under this charge, found a verdict for the plaintiff and the 
defendant appealed. 

A. X o o r e  for t h e  defendant .  
K i n m y  and  J .  H .  B r y a n  for t h e  plaintif fs.  

DANIEL, J. The plaintiff was a creditor of David Davis, deceased, 
and he has brought this action of assumpsit against the defendant, 
charging him as executor cle son tor t  of the said Davis. Plea : Xe u n y u e s  
ezecutor.  The case states that before the time the slaves (which r e r e  
assets of David Davis' estate) came to the possession of Storey, the de- 
fendant, there had been a legal administrator of David Davis appointed. 
There is nothing in the case to show why the legal administrator could 
not in his action have reco~-ered the slaves of Storey. There never ~vas  
any conveyance or alienation of them by David Dal-is to any other per- 
son, either good or fraudulent as to his creditors. The lam seems to be 
settled that when the will is proved, or administration is granted, and 
another person t h e n  intermeddles with the goods, this shall not make him 
executor de son  tor t  by construction of law, because there is another rep- 
resentative of right against whom creditors can bring their actions; and 
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such a wrongful intermeddler is liable to be sued as a trespasser. mil-  
liams on Exrs., 139. I f  the defendant had intermeddled with the assets 
before the appointment of the legal administrator the plaintiff might 
have then sued him as executor de son tort,  notwithstanding there had 
been at  the date of his writ a legal administrator. Kcllorn v. Westcornbe, 
Freeman, 122; TVilliams on Exrs., 139. But here the intermeddling by 
the defendant with the assets was after the appoi@ment of the legal 

administrator; therefore the plaintiff had no right to charge 
( 86 ) Storey in an action as executor of his own wrong. There is noth- 

ing in the case to show that David Davis ever made any convey- 
ance of the slares to Joseph Davis for the purpose of defrauding his 
creditors, or for any other purpose. The charge of the judge to the jury 
was upon a supposed state of facts which did not exist. We think there 
must be a new trial. 

PER CURIAN. Judgment reversed. 

NOAH S M I T H E R M B N ,  ADMR., v. N A N C Y  S I M T H ,  ET AL. 

Endorsement-Accord and Satisfaction,. 

Where, upon the endorsement of a note, it was agreed by parol between the 
endorser and endorsee that if the former would execute to the latter a 
deed for a tract of land the latter would strike out the endorsement and 
release the endorser from all liability thereon, and the endorser did after- 
wards execute a deed for the tract of land, which was accepted by the 
endorsee: It alas held that proof of those facts was not evidence tending 
to establish a contract variant from that contained in the written en- 
dorsement and was competent to establish an accord and satisfaction. 

THIS was an action of debt brought by the administrator of the 
assignee of a negotiable bond against the makers and endorsor. The 
makers suffered a default, but the endorser entered among other pleas 
that of an accord and satisfaction. 

Upon the trial at Moore, on the last circuit before his Honor, Judge 
Dick, the defendant, the endorser, offered to prove by parol that at the 
time he sold and endorsed the bond to the plaintiff's intestate it was 
agreed between them that if the endorser would execute a deed for a cer- 
tain tract of land to the endorsee the latter would strike out the endorse- 
ment on the bond and release the endorser from all liability thereon, 
and look to the makers only for payment. And the endorser offered to 
prove further that in pursuance of said agreement he had afterwards 
executed and delivered a deed for the land to the plaintiff's intestate. 
This evidence was objected to by the plaintiffs, and rejected by the court 
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upon the ground that it went to establish a contract variantf(  87 ) 
from that contained in the endorsement. A verdict was found for 
the plaintiffs and the defendant appealed. 

N o  counsel appeared for t h e  de fendan i .  
Mendenhal l  for t h e  plaintif f .  

DANIEL, *J. The defendant (the endorser of the bond), pleaded "ac- 
cord and satisfaction," and on the trial offered to prove that at  the time 
of the endorsement it was agreed between himself and the plaintiff's 
intestate that if he would execute a deed for a certain tract of land to 
the endorsee, then the endorsement should be stricken out, and that he, 
the endorser, should be released from all liability; and that, in  fact, he 
did afterwards execute and deliver to the endorsee (the plaintiff's intest- 
tate), a deed for the said tract of land. The court rejected this evidence 
on the ground that it would establish a contract variant from that con- 
tained in  the endorsement. I t  seems to us that the court misconceived 
the object of the defendant. I t  was not to set up by par01 evidence an 
executory contract, made at the time of the endorsement, variant from 
that which the law raised from the written endorsement itself, but i t  was 
intended to show from the agreement respecting the land, entered into 
a t  the time of the endorsement, and from the endorsee's taking the deed 
for that very tract of land at a subsequent time, a subsisting agreement 
carried into full execution by the parties subsequent to the time of the 
endorsement, so as to amount to an accord and satisfaction of the defend- 
ant's liability under the written endorsement. I n  this-light we think 
that the evidence was admissible. The defendant wished to show by the 
evidence that he was discharged from the endorsement by the endorsee's 
subsequently receiving satisfaction, by accepting a deed for the land, 
and that the accord was repeated by the parties at the time the deed was 
accepted, was a fact which might fairly be inferred by the jury from 
the evidence. We are of opinion that there must be a ne1~7 trial. 

PER CURISM. Judgment reversed. 

Ci ted:  Terrel l  v. W a l k e r ,  66 N. C., 248. 
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( 88 ) THOMAS KAYWOOD ET aL. v. THOMAS BARNETT, ADMINISTRATOR 
OF THOMAS KAYWOOD, SR. 

Witnesses-Pedigree-Ecidence. 

1. In a petition against an administrator, upon an issue made up to try 
whether the petitioners are the next of kin of the intestate, the sureties 
to the administration bond are competent witnesses for the defendant, 
they being neither parties nor privies to the record. 

2. In questions of pedigree, declarations of deceased persons, to be admissible, 
must be derived from those who are connected with the family. 

3. In an action on a joint and several promissory note, if the action is against 
the principal alone, the surety may be a witness either for the plaintiff or 
defendant. 

THE plaintiffs filed their petition against the defendant as the adminis- 
trator of Thomas Kaywood, Sr., alleging that they were the next of kin 
of his intestate, and praying for distribution. They stated that they 
were the legitimate children of Stephen Kaywood, who was a brother of 
the illtestate Thomas, and who died before the said Thomas. 

The defendant in his answer admitted that he was the administrator 
of Thomas Kaywood, Sr., but denied that the plaintiffs were the next of 
kin of his intestate. H e  alleged that his wife, Ann, was the legitimate 
and only child and next of kin of his intestate. 

The court thereupon ordered two issues to be made up and submitted 
to a jury: 1. Were the petitioners the next of kin of Thomas Kaywood, 
Sr., deceased? 2. Was Ann, the wife of the defendant, the legitimate 
daughter of the said deceased? 

'On the trial of these issues at Burke, on the last circuit, before his 
Honor, Judge Nash, the depositions of two men, to wit : L. Moore and J. 
Young, were offered on the part of the defendant. These depositions 
were objected to by the plaintiffs because the deponents were, as they 
alleged, interested, being sureties for the defendant on his administration 
bond. The objection was overruled by the court, and the depositions 

were read. His  Honor, in charging the jury, told them that in 
( 89 ) looking over the depositions, whenever they found a witness speak- 

ing as to pedigree from general report they should, in making up 
their verdict, reject such testimony; that hearsay was evidence of pedi- 
gree, but it must be hearsay coming from some member of the family, or 
from some other person who, from his situation and connection with the 
party, had an opportunity of knowing the facts. 

The jury returned a verdict that the petitioners were not the next of . 
kin and distributees of Thomas Kaywood, Sr., the defendant's intestate, 
and the plaintiffs appealed. 

70 
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N o  counsel appeared for the  plaintiff. 
E u r t o n  & Caldwell for the defendants. 

DAKIEL, J., after stating the case, proceeded as follows: The first 
question arising in the case is, did the judge act right in admitting the 
the depositions to be read in evidence? The deponents Moore and 
Young had no interest in this record, for, as they were no parties to it, 
it could never be g i ~ e n  in evidence for or against them. Neither could 
any actual loss or gain result to them simply and immediately from the 
verdict and judgment. But it is said that if the witnesses are so situated 
that a legal right or liability, or discharge from liability would immedi- 
ately result, they would be incompetent. Now i t  is enough to say in 
answer to this that under our law i t  would be clearly competent for the 
plaintiffs to institute an action on the administration bond against the 
sureties separately from their principal, and that upon such an action 
they could, in  no way, either by plea or as evidence, avail themselves of 
the judgment rendered against the plaintiffs in this case. Not being par- 
ties nor privies to the record they could neither be benefitted nor preju- 
diced by the judgment therein; neither be fixed with nor discharged from 
any legal liability. I n  a q  action on a joint and several promissory note, 

' i f  the action is against the principal the surety is a witness either for the 
plaintiff or the defendant; for if the surety be afterwards sued on the 
note and the debt be recovered of him, he can again recover of his prin- 
cipal the debt and costs. Byles on Bills of Exchange, 236, 237. So, if 
Moore and Young were made liable on the bond they could again 
recover the debt and costs against Barnett. We therefore think ( 90 ) 
they had not such an interest as to render them incompetent. 

The charge of the court as to pedigree is not objectionable. To war- 
rant the admission of declarations relating to pedigree i t  is essential, 
first, that the parties who made the declarations be proved to be dead; 
secondly, that the declarants were likely to know the facts. The tradition 
must, therefore, be derived from persons so connected with the family 
that i t  is natural and likely, from their domestic habits and connections, . 
that they are speaking the truth, and that they could not be mistaken. 
2 Starkie on Evidence, 604, 605. We are of the opinion that the judg- 
ment must be affirmed. 

PER CCRISM. Judgment affirmed. 

Cited:  Governor v. Carter, 25 N. C., 341. 
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JESSE R. SILER v. ARTHUR BLAKE, ADRIR. OF DANIEL BLAKE. 

Sheriff 's Commissions-Appeal. 

1. A sheriff is not entitled to commissions upon a fieri facias, though the de- 
fendant pay the money to the plaintiff while the fi. la. is in his handk, of 
at the time the defendant held no property upon which the fi. fa. could 
be levied. 

2. An appeal will not be sustained where there is no judgment between the 
parties, nor at the instance of one who is not a party to the cause. 

THIS was a scire facias to subject the defendant's own goods to the 
payment ef a judgment obtained against him for a debt of his intestate. 
No pleas were put in by the defendant, but certain facts agreed were sub- 
mitted to his Honor, Judge Settle, at Macon, on the last Fall  circuit. 
The facts were as follows: 

An execution issued upon the judgment obtained as above stated, 
directed to the sheriff of Buncombe County, commanding him to make 

the sum mentioned in  said judgment, of the goods and chattels of 
( 91  ) Daniel Blake, deceased, in the hands of his administrator, Arthur 

Blake. There were no goods and chat& of the intestate in the. 
hands of the administrator on which the execution could be levied, but 
the proceeds of the goods and chattels of the intestate sold by the admin- 
istrator were then in his hands. A few days previous to the return day 
of the execution, and while the fieri facias was in the hands of the 
sheriff, the administrator paid to the plaintiff the amount of the debt, 
the administrator agreeing to pay all costs. This payment was unknown 
to the sheriff at the time he returned the execution. The return was 
that there was no property to be found subject to the execution. Upon 
these facts it was submitted to the court whether the sheriff of Bun- 
combe was entitled to commissions upon the money paid by the defend- 
ant to the plaintiff. His  Honor decided that the sheriff was not entitled 
to commissions, whereupon the transcript stated there was a judgment 
for the defendant, from which an appeal was prayed and granted. 

N o  counsel appeared for either party. 

GASTON, J. The decision of the court belox on the question of com- 
missions is, as we think, correct. The act of asselnbly fixing the com- 
pensation of sheriffs (1 Rev. Stat., ch. 105, see. 21) ,  after giving specific 
fees for specific services, declares a sheriff entitled to receix-e "for selling 
the estate of an intestate, to be allowed by the court, not exceeding two 
and a half per cent; for executing a warrant for distress, or an execution 
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against the body, two and a half per cent, and for all moneys collected by 
him by virtue of any levy, two and a half per centum, and the like com- 
missions on all moneys that may be paid the plaintiff by the defendant 
while such precept is in the hands of the sheriff." The difficulty in con- 
struing the last clause is in ascertaining the meaning of the words "such 
precept." The reference is to the execution meant in the clause immedk 
ately preceding under the words ('collected by virtue of any levyv-and as 
express provision had been made for commissions in executing a war- 
rant of distress and an execution against the body, we may be 
satisfied that neither of these was therein intended. The precept ( 92 ) 
contemplated was then an execution against property, and it 
might be contended that "by such precept" is to be understood an execu- 
tion against property levied. On the other hand this interpretation is 
not readily reconciled with the words "while in  the hands of the sheriff." 
But however this may be, we cannot believe that the Legislature meant 
to give the sheriff a commission on money paid by the defendant to the 
plaintiff unless the execution in the hands of the sheriff was one by which 
the collection of the money, had it not been anticipated by the parties, 
might have been coerced. I n  the case stated it is agreed as a fact that 
the defendant held nothing on which a levy iould be made, and the 
sheriff made that return on the execution. 

Although we approve of the decision thus made we have a difficulty on 
the transcript in knowing what to do with the case. The record shows a 
scire facias sued out at  the instance of the plaintiff, requiring of the de- 
fendant to show cause wherefore execution should not issue against the 
defendant's proper goods and chattels, to satisfy a judgment theretofore 
obtained against him in his representative charactei.. To this scire facias 
there are no pleas, so that it is not judicially seen what is disputed be- 
tween the parties. But a case is stated upon which the opinion of the 
court is asked, whether the defendant is liable for commissions claimed 
by the sheriff of Buncombe County. I t  does not appear from the case 
what judgment, upon the agreement of the parties, is to be acknowledged 
and rendered between, t h e m  accordingly as the opinion of the court may 
be for or against the defendant upon this claim of the sheriff. I f  it did, 
then the judgment would follow that agreement, and be correct or errone- 
ous, as the opinion by which i t  was to be regulated, might be ,right or 
wrong. Where there is no agreement for acknowledging a judgment, then 
the judgment is the sentence of the law upon the matter contained in the 
record-and we should say in this case that there being no plea, nor de- 
fault taken for want of plea-any judgment between the parties as the 
act of the court would be premature, and the course erroneous. Upon 
the whole, however, we believe that a judgment between the par- 
ties has not been rendered. The transcript speaks indeed of a ( 93 ) 
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"judgment for the defendant, from which an appeal was prayed and 
granted," but it does not set forth that judgment nor who appealed 
therefrom. Upon comparing the alleged judgment with the subject- 
matter on which it was asked we think that we are not warranted in say- 
ing that more was done below than to declare that the sheriff was not 
entitled to the commissions he asked of the defendant; and as in this col- 
lateral controversy "the sheriff" is represented as the claimant, are 
to understand that he has appealed from the determination against his 
claim. Who is the person called "the sheriff of Buncombe" does not 
appear, and if i t  did we do not know him as a party in this cause. He  
cannot, therefore, appeal in it. 

The court directs the case to be dismissed as not being properly be- 
fore it. 

PER CURIAM. Case dismissed. 

Cited: Xincaid v. S,mifh, 35 N .  C., 496. 

OLLEN MOBLEY v. JOHN A. FOSSETT. 

Agreement-Action. 

1. Where an agreement in writing was made for the exchange of slaves, and 
one of the parties afterward refused to complete the contract: I t  was 
held, that the latter might maintain an action of assumpsit on the special 
agreement. 

2. Where a party is bound by his agreement to make a tender of an article at 
a particular place, and the other party apprises him that he will not re- 
ceive the article at all, it dispenses with the necessity of making the 
tender. 

THIS was an  action of assumpsit in which the plaintiff declared upon 
a special agreement for the exchange of slaves. On the trial at Sampson, 
on the last circuit, before his Honor, Judge Dick, the proof was as fol- 
lows: The defendant being the owner of a slave by the name of Squire. 
wrote a.letter tq the plaintiff proposing to exchange Squire with him 

for either one of two slaves belonging to the plaintiff, by the 
( 94 ) names of Sam and Balaanc, if the plaintiff would carry one of 

said slaves to the defendant at Hillsborough. The plaintiff im- 
mediately agreed to the proposition and sent an agent with the slave 
Sam, and also a bill of sale for him to the defendant, and a letter in- 
forming the defendant that he (the plaintiff) accepted the offer made. 
The agent on his way met with the defendant in Raleigh and handed 
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him the plaintiff's letter, and at  the same time tendered to him the slave 
Sam, with the bill of sale, and offered to deliver Sam either at  Raleigh 
or Hillsborough and receive in  exchange the slave Squire, according to 
the agreement. The defendant then refused to take Sam and declared 
that he would not receive him at any place, nor would he deliver Squire. 
Upon this evidence the judge directed a nonsuit, on the ground that the 
plaintiff had misconceived his actioa-that he ought to have brought 
either trover or detinue; whereupon the plaintiff appealed. 

Strange  for t h e  plaintif f .  
N o  counsel appeared for t h e  defendant.  

DANIEL, J. After stating the case, proceeded as follows: The mode of 
contracting for this species of property, prescribed by the act of 1819 ( 1  
Rev. Stat., ch. 50, sec. 8)) that is, writing signed, etc., was compiled with 
by the parties. The defendant's positively refusing to take the slave 
Sam at all dispensed with the necessity of a tender of him at Hills- 
borough (2 Stark. on Ev., 778). Whether the plaintiff had a right to 
to bring trover or detinue, it seems to us, not necessary to determine; 
for if he had he might waive such right and bring assumpsit to recover 
damages for a refusal to deliver Squire according to the contract when 
demanded. Mr. Starkie in his treatise on evidence (2  vol., 886) says: 
"An action by the vendee of goods is either on a special contract for not 
delivering the goods (assumpsit), or of detinue; or of trover for a con- 
version; or of money had and received upon a rescinded contract; or 
upon a warranty." Here the plaintiff elected to bring assumpsit and to 
declare on the breach of the special contract to deliver the slave, Squire. 
We think the action sustainable. The nonsuit must be set aside and a 
new trial had. 

PER CURIAM. Judgment reversed. 

THE STATE v. JESSE, a  LAVE. 
( 9 5 )  

F o r m e r  Acquittal-Evidence. 

1. An acquittal upon an indictment for a rape against a person of color cannot 
be pleaded in bar to an indictment against the prisoner for an assault 
with intent to commit the rape upon a white female, under the act of 
1823 (1 Rev. Stat., ch. 111, sec. 78) ,  because both offenses are felanks, 
created by different statutes, and the latter requires different allegations 
in the indictment and different proof on the trial from the former, and 
because an indictment for the commission of a felmious act is not sup- 
ported by proof of the intent to do that act, and an indictment for the 
latter, if a felony, may be sustained after an acquittal upon an indict- 
ment for the former. 
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2. Where a person of color has been acquitted upon an indictment for a rape, 
and is subsequently indicted for an assault with intent to commit the 
rape upon a white female, under the act of 1823, he cannot object, upon 
the trial, that the evidence offered proves an actual rape, because the jury 
may convict for the specific charge contained in the indictment, if the 
evidence proves that charge, notwithstanding it may also prove the other 
charge for which the prisoner has been formerly tried and acquitted. 

3. A formal acquittal, if it cannot be pleaded in bar to a subsequent indict- 
ment cannot be taken an advantage of as an estoppel. 

4. It  is not sufficient to make a judgment in one indictment a bar to another 
that evidence of the facts alleged in the first would also be evidence of 
the facts alleged in the latter. As .an acquittal upon an indictment for 
the burglary and stealing is not a bar to a second indictment for the 
burglary with intent to steal. 

5. An acquittal upon a former indictment can be no bar to a second unless 
the former were such as the prisoner might have been convicted upon by 
proof of the facts contained in the seconll. 

6. An intent to commit a felonious act, where the intent is only a misde- 
meanor, merges in the felony, if the act be committed; but not if the 
intent alone is a felony of the same grade with the act itself; and the 
prisbner may be convicted of either upon any competent testimony that 
satisfies the jury of his guilt of the particular offense charged. 

7. In burglary the intent to steal is most satisfactorily proved by an actual 
stealing. 

T h e  prisoner was arraigned on the following indictment i n  the Su- 
perior Court of Craven. 

( 96 ) "The jurors for the State upon their oath present, that  Jesse, 
a slave, being a person of color, late of the county of Craven, the 

property of Sarah  Green, of the said county, on, etc., with force and 
arms at, etc., in and upon B. W. in  the peace of God and the  State, then 
and there being, did violently and feloniously make an  assault, and her 
the said B. W. then and there did beat, wound and illtreat, with intent 
unlawfully, forcibly and feloniously to commit a rape upon the  body of 
her, the said B. W., being a white female, and with intent her the said 
B. W. violently, forcibly and against her will then and there feloniously 
to ravish and carnally know; and other wrongs to  the said B. W. then 
and there did, to the great damage of the said B. W., contrary to the 
form of the statute i n  such case made and provided, and against the 
peace and dignity of the State." 

TO this indictment the prisoner pleaded "autre fo i s  acquit," and also 
pleaded over to  the felony "not guilty," and issue was joined upon both 
pleas. 

The  first plea set out the record of a former indictment against the 
prisoner i n  the same court, containing two counts. The  first charged 
the prisoner with a felonious assault on B. W. and feloniously commit- 
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ting a rape. I t  described him as a slave, the property of Sarah Green, 
but it did not otherwise describe him as a "person of color," nor did it 
describe B. W. as a white female. The second count was for an  assault 
with intent to commit a rape on B. W., and in all respects like the pres- 
ent indictment except that it omitted the term feloniously as applied to 
the assault therein charged. On that indictment the prisoner was tried, 
and by the jury found not guilty of the felony and rape charged on the 
first count of the indictment, and guilty of the felony and assault, with 
intent to comnlit a rape, charged on the second count. Whereupon there 
was judgment of the court that the prisoner should be discharged and go 
acquitted of the premises in  the said first count specified, and the judg- 
ment upon the verdict upon the said second count was arrested. (See 
ante, 2 vol., page 297.) 

Upon the trial of the issues joined on the second indictment, at  Beau- 
fort, on the last circuit before his Honor, Judge Saunders, the evidence 
raised a doubt whether a rape had not, in fact, been committed; 
and the counsel for prisoner insisted thereupon that he was en- ( 97 ) 
titled to a verdict and prayed the court so to instruct the jury. 
The court refused to give such instruction, but charged them that if the 
prisoner had, in  fact, committed a rape, yet he was not on that ground, 
entitled to a verdict; to all which the prisoner excepted. The jury found 
the prisoner guilty, and that he had not been before acquitted of the 
premises in  this indictment specified and charged on him. Sentence of 
death being pronounced on the verdict, .the prisoner appealed to the 
Supreme Court. 

Badger and J .  H. B.ryan for the prisoner. 
The  Attorney General for the State. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
The instruction prayed on behalf of the prisoner does not specify on 
which of the two issues he demanded a verdict in  his favor. From the 
nature of the instruction and referring to the evidence to which it 
relates, it would eeem to be necessarily confined to the plea to the felony; 
if so, the question which has been debated upon the effect of the former 
indictment and the proceedings on'it, as me'ntioned in the other plea, 
does not arise upon this record. But as all the matters were treated at  
the bar as open, and were fully argued on both sides, the court is not 
inclined to preclude the prisoner from any advantage he may possibly 
be entitled to, and therefore has considered the whole case. I t  has been 
insisted that the judgment must be reversed far several distinct reasons. 

The first is that the record set forth in the plea of autrefois acquit, 
sustains that plea, the identity of the persons and transactions being 
assumed, and that is not disputed here. 
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I n  the first indictment the prisoner was charged in one count with a 
felonious assault and committing a rape, of which he was acquitted; 
and in the second count with an assault with intent to commit a rape, of 
which he was found guilty; but no judgment was pronounced thereon, 

because, for the want of the word felonice, the offense was a mis- 
( 98 ) demeanor, and of that the Superior Court had not jurisdiction. 

The prisoner's counsel rests his case on the verdict and judgment 
given on the first count and claims to confine our attention to that part 
of the former proceedings, denying an operation, for any purpose, to 
the other part of the proceedings. 

I f  indeed it were true that upon an indictment for a rape the jury 
might find the accused not guilty of the rape, but guilty of an assault 
with intent to commit a rape, and consequently that a general acquittal 
upon such an indictment would be a bar to a subsequent prosecution for, 
specifically, an assault with that intefit, the court would yet not be pre- 
pared.in this case to admit without much hesitancy, the conclusion neces- 
sary to the prisoner. The reason would not seem applicable to an indict- 
ment with two counts, in which the two grades of offense and the fact$ 
necessary to constitute them are separately charged as distinct crimes, 
and the verdict expressly discriminates between them, finding the pris- 
oner guilty of the assault as charged in  one count, but not of the rape as 
charged in  the other. It would seem to be the duty of the court to make 
the verdict consistent with itself, if possible. Perhaps i t  mught there- 
fore, if necessary for that purpose, be deemed a con~riction of the assault 
of which the prisoner could be convicted on the first count, notwithstand- 
ing the general terms of finding the prisoner not guilty of the premises 
charged on that count, because the verdict expressly and affirmatively 
finds the party guilty of an assault. But if that would not be justifiable, 
i t  is plain that the verdict cannot be perverted into an  acquittal of the 
assault, contrary to its explicit purport. I f  not a conviction to that 
extent in  both counts it would, in itself, be repugnant-since upon the 
one count it affirms .the prisoner to be guilty of an assault, of which same 
assault it at  the same time affirms him to be not guilty upon the other. 
I n  such a case there could kot  be a judgment of acquittal, but only such 
proceedings as ensue in other cases of insensible verdicts. 

The position of the counsel upon this point is, therefore, in opposition 
to the judgment of this court upon the very case of this prisoner, when 

i t  was before us on the first indictment. (See 1 9  N. C., 297.) 
( 99 ) The judgment of acquittal on the first count was then affirmed, 

and the judgment was arrested on the second count because that 
was regarded as charging a distinct offense, which was not charged in 
the former, or of which the prisoner could not be convicted on that 
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count. But as the validity of the verdict in this respect was not then 
discussed, nor even adverted to at  the bar, nor by ourselves, the court 
will now proceed to inquire whether the prisoner was before acquitted 
of the crime, of which the present indictment, accuses him. This will be 
done independently of the authority of the adjudication of ourselves, 
just alluded to, and also with reference only to that part of the first 
verdict which acquitted the prisoner on the first count of that indict- 
ment, and without noticing the fact that the indictment contains more 
than that count. 

The affirmative is asserted for the prisoner, because it is said that he 
might have been convicted of the assault on that count. I n  the opinion 
of the court that is the legal criterion. The nature of the evidence does 
not seem to be an infallible test. I t  is true, to use the words of I W ~ .  Jus- 
t i c e  Buller, ('if crimes are so distinct that evidence of the one will not 
support" (a charge of) '(the other, it is as inconsistent with reason as it 
is repugnant to the rules of law to say that they are so far  the same 
that an acquittal of the one shall be a bar to a prosecution for the other." 
That two crimes must be proved by different evidence does certainly con- 
stitute them distinct and different crimes, of both of which the same per- 
son may be guilty, and for both of which, therefore, he may be prosecuted 
concurrently or successively. The difference of evidence conclusively es- 
tablishes the distinctness of the accusations; the guilt in  the one case is 
independent of guilt or innocence in the other. But it does not follow 
e converso that two indictments are identical in their accusations, 
although the same evidence may be legally competent and sufficient to 
sustain each-and particularly is this true where the one charges an act 
done as constituting the crime and the other charges an intent: to do that 
act as constituting also a crime. Two species of offenses may h a ~ e  
several circumstances in common, but to constitute either offense some 
other circumstance is to be added; and that may be a circum- 
stance peculiar to each, and when added as a fact alleged in the (100) 
record, constitutes each offense a different one from the other. 
Yet it is obvious that the allegation of the distinguishing fact, in the one 
indictment may be sustained in the minds of the jury as a rational infer- 
ence from proof on the trial of the facts laid in the other indictment. 

Thus, although an assault with intent to murder and an assault with 
intent to maim or disfigure are different offenses, and evidence to sustain 
an accusation of the latter would not establish the former, yet it wae 
held in Coke and Woodburn's case that an attack with intent to murder, 
with an instrument which could not but endanger the disfiguring, would, 
where death did not ensue, authorize a verdict under the Coventry act 
that the prisoners were guilty of an assault with intent to disfigure. I f  
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the intent was only to maim, evidence of that intention would not prove 
an intent to murder, which is a distinct and further intent requiring 
further e-ridence. Of consequence an acquittal upon an indictment for 
an assault with either intent would not bar a subsequeilt one for an 
assault with the other intent. Yet we find, as to the proof, that evidence 
of the intent to murder involves the evidence of intent to maim, if the 
mode of the murder involves the mode of maiming mentioned in the 
statute. The manner of the act i n  that case was evidence of both intents 
and therefore each intent may be deduced from proof of the act, 
althongh each intent constitutes the act a different offense, and they are 
accordingly charged specifically different in the indictments respectively. 
So, too, in  the case of burglary, which is defined to be breaking and 
entering a dwelling house in  tEe night time and stealing goods therein, 
or breaking and entering a dwelling house in  the night time with intent 
to commit a felony. Now, in the case of Vamdei-comb v. Abbott,  Leach 
Cr. Cas., 708, it was held, that evidence of a breaking and entering with 
intent to steal goods was not sufficient to support an indictment charg- 
ing the breaking, entering and larceny. The same rule is said down in 
Rex v. Furnival, Russ. and Ry. Cr. Cas., 445. I t  is usual, indeed, not to 
charge the larceny although actually committed, because the intent to 

commit it constitutes the crime, or at  least one species of it, and 
(101) the charge of the intent may be supported by any evidence suffi- 

ciently denoting it, although short of an actual larceny, and is 
fully supported by proof of the stealing. The perpetration of the felony 
is indeed the usual proof of the intent. Locust and Villar's case, Kel. 30, 
and i t  is even said to be the best evidence of it. Arch. Cr. Plea, 260. I t  
is not, therefore, sufficient to make a judgment on one indictment a bar 
to another, that evidence of the facts alleged in the first would also be 
evidence of the facts alleged in the latter; for in  the case of Vandercomb 
and Abbott the court held, notwithstanding the proof of stealing is evi- 
dence of the intent to steal, that an acquittal upon an indictment for the 
burglary and stealing the goods was not good as a plea to a second indict- 
ment, for the burglary with intent to steal. Why? Because upon the first 
indictment the prisoner could not have been convicted by proof of an 
intent to $teal, but only on proof of an actual stealing. H e  had, there- 
fore, been acquitted only of not having stolen, but had not been acquitted 
of nor charged with purely an intent to steal, which intent was itself one 
species of burglary, and might have been entertained, although never car- 
ried into execution. 11fr. Justice BulZer, in delivering the opinion of the 
court in  that case, therefore, lays down th'e principle in these words: 
"That unless the first indictment were such as the prisoner might have 
been convicted upon by proof of the facts contained i n  the second indict- 
ment, an acquittal on the first can be no bar .to the second." I n  other 
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words we are to inquire whether the facts alleged i n  the two indictments 
are  actually or legally the same. I f  they be, the accused cannot be a 
second time put on trial; if they be not, he is tried but once on the same 
accusation. 

The principle thus deduced seems to the court to be decisive against 
the plea of the prisoner. The comparison of the present indictment with 
the first count i n  the former indictment displays at once such marked 
differences between them as to render it palpable, that the frame of 
neither would admit of a conviction on it of the offense charged in  the 
other. The facts contained in  the first indictment fall short, in some 
essential respects, of those indisputably reqpisite to constitute the crime 
in  the second indictment. So, likewise, of the facts laid in the 
second indictment, if true throughout, they would not make up (102) 
the crime specified in the first indictment. 

First, both the crime of rape and that of an assault with intent to com- 
mit a rape are felonies created by statute. But they owe their existence 
to different statutes; the former to the statute of Westminster, 2nd, and 
the latter to the statute of this State of 1823. (See I Rev. Stat., ch. 111, 
sec. 78.) The coilclusion of an indictment under each must be contra 
formun statuti; and the first count of the former indictment did so con- 
clude. Now, admitting that upon that count the jury might have acquit- 
ted the prisoner of a rape and convicted him of an assault with intent to 
commit a rape, if this last had been a common law felony, yet we think 
i t  certain that he could not be so convicted of that offense when made a 
felony by another statute. The reason upon which a reference to the 
statute is held necessary at  all is in  direct opposition to such a convic- 
tion. The object is to inform the accused and the court of the particular 
law under which the indictment is formed, and to prevent surprise on 
either the court or the accused, very nice distinctions have been adopted 
establishing the necessity of concluding contra forman statuti vel stutu- 
torum, according to the truth, when the offense depends upon one statute 
or upon two or more statutes. The object then is to specify with cer- 
tainty on the record the very law which created the crime for which the 
prosecution is instituted. This is  indeed done in the general terms of 
the conclusion contra forman statuti, without identifying the statute by 
its title or date. But the indictment furnishes, or ough to furnish, other 
as sure means of identifying it, by laying, namely, such facts and cir- 
cumstances in the indictment as constitute the offense within a particu- 
lar statute and thus bringing the case within that statute. Under what 
statute the indictment is framed may be determined, and, therefore, is to 
be determined, by the facts and circumstances alleged in  the indictment 
as constituting the offense, or giving color or degree to it. An indictment 
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concluding against the form of the statute cannot be treated as an indict- 
ment founded upon two statutes. There is no better reason why 

(103) i t  should be received as an indictment founded on the one or the 
other statute, according to the evidence on the trial. The tenor 

of the indictment shows on which statute i t  proceeds, and not the proof 
on trial. I n  the case before us the first indictment charged the crime 
of rape and concluded against the form of the statute. What statute? 
Certainly that statute which renders rape a capital felony, and not the 
the statute which makes an assault with intent to commit a rape a 
felony. That statute is meant which makes the facts and circumstances 
charged in the indictment specific offense; and not another statute 
which creates an offense which may be described, and, therefore, ought 
to be described, by terms which constitute it specifically a different 
offense, though it be of the same grade with the former. For these 
reasons the first count in  the former indictment could not, in the opinion 
of the court, be deemed an indictment under the statute of 1823; and 
consequently the prisoner, if a white person, could not have been con- 
victed on i t  if the offense created by that statute, that is to say, of an 
assault with intent to commit a rape, which is the crime with which he 
now stands charged. No authority was cited by the prisoner's counsel in 
support of his position except an adjudication i n  Massachusetts, Com- 
monwealth v. Cooper, 15 Mass. Rep., 187. That was an indictment for 
a rape, and the jury, after ldng consultation, not agreeing upon a verdict, 
were instructed by the court that they might acquit the prisoner of the 
rape and convict him of an assault with intent to commit it. As an 
authority the case is open to the observations that the decision was off- 
hand, in  the midst of a protracted trial, without argument, and without 
precedent; and that it might be, perhaps, justified by local legislation, of 
which we are uninformed. But there is a more decisive answer to it in 
the fact that, upon reconsideration in a full court in the subsequent case 
of Roby, 12 Pick Rep., 496, the doctrine is expressly overruled in  that 
State. 

Secondly. There are other ingredients in the offense created by the 
act of 1823 which were not charged in the first indictment and without 
the existence of which, apparent on the record, the prisoner could not be 
convicted under that act. Rape is a capital felony, if committed by 

any person, white or black; and accordingly the first count 
(104) charged it in  that general form, without describing the prisoner 

as a person of color, or the woman as a white woman. I t  is not 
so with respect to an assault with inttnt to commit a rape. That is a 
capital felony only where the actor is a person of color and the subject 
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a white female. As those facts were not necessary to constitute the rape, 
and were not charged in the first count of the former indictment the 
prisoner could not have been convicted on that indictment of the assault. 

But independent of these two particular objections a complete answer 
to the plea is furnished, thirdly, by the more general principle before 
adverted to, that an indictment for doing a criminal act is not supported 
by proof of an intent to do that act, although the intention to perpe- 
trate, and the perpetration be each a crime, and of the same grade. To 
this position the case of Vandercomb v. Abbott is a direct authority; as 
i t  is also to the consequence necessarily deducible from it, that an acquit- 
tal upoil an indictment charging the doing of an act is not a bar to an 
indictment charging the intent to do it. 

I n  the more recent case of Rex v. Furnival, Russ. and Ry. Cra. Cas., 
445, it was again deiided that where an indictment for burglariously 
breaking and entering a dwelling house, and then and there stealing 
goods therein, omitted to state the intent, the defendant might be con- 
victed if the larceny were proved, but not otherwise. Those were cases 
of burglary, it is true, but they are equally applicable to the question 
before us, since they proceed on the ground that although the dwelling- 
house in which, and the time when,'the burglary was charged to,have 
been committed, were precisely the same, both in the indictment for the 
burglary and stealing the goods and in the indictment for the burglary 
with intent to steal the goods, yet that the difference between the charge 
of stealing in the one and that of the intent t o  steal in the other, consti- 
tuted the indictments essentially distinct and dissimilar. I n  strict anal- 
ogy to that is the case of two indictments, the one for an assault and a 
rape consummated, and the other for an assault with intent to commit a 
rape. 

The court, for each of the foregoing reasons, is of opinion (105) 
that the first plea of the prisoner is bad, and that he might be 
properly convicted on the other issue if sufficiently proved on the part 
of the State. 

I t  has, however, been contended for the prisoner that he was entitled 
to a verdict on his plea of not guilty, because the evidence, if proper to 
be received, proved a substantial and distinct felony, namely, a rape, and 
consequently disproved the felony charge, namely, an assault with intent 
to commit a rape. For the support of this position, Hornwood's case, 1 
East P. C., 411, 440, is relied on. But we think that case proceeds on a 
different reason. I t  establishes that upon an indictment for an assault 
with intent to commit a rape, if the proof be of a rape actually commit- 
ted the prisoner must, in England, be acquitted. But the reason is that 
such an assault is, in the law of that country, a misdemeanor only, and it 
cannot exist where a felony has been actually committed, but is merged 
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in the felony. I t  does not proceed on the ground that evidence of the 
intent consummated disproves the intent itself, but on the contrary that 
the intent is established in  both cases, and that when i t  is executed the 
act and the intent together constitute a different and a higher crime 
than the intent alone did, and extingishes the inferior one. But  that 
case is obviously distinguishable from the cases of distinct felonies. 
When the intent alone is a felony of the same grade, and followed by the 
same punishment with-the act itself, if perpetrated, there can be no 
merger of the one in  the other; each is a substantive capital felony, and 
the party may be convicted of either upon any competent and relevant 
evidence that satisfies the jury of his guilt of the particular offense 
charged. I s  not proof of a rape actually committed evidence of an 
assault with intent to commit a rape? I n  good sense and law the doing 
an act raises the highest presumption of an intent' to do it. The appli- 
cation of that principle of evidence is of every days7 occurrence in prac- 
tice. I n  burglary the intent to steal is most satisfactorily proved by an 
actual stealing. 1 Hale P. C., 560, and in  the case of Locost v. Villws, 
where the indictment mas for burglary in  breaking and entering a man's 
house with intent to ravish his wife, the prisoners were found guilty and 

hanged, upon evidence of the rape committed. "The fact (as 
(106) Keeling informs us), being very foul, for the woman was actua- 

ally ravished." The objection on the part of the prisoner is, 
therefore, deemed untenable, for the evidence of proving a rape was also 
a relevant evidence of the intent to commit it, and the latter being a 
distinct felony, subsists, notwithstanding the prisoner proceeded to eom- 
mit a further felony. 

The preceding observations serve also to answer, in a great measure, 
another and the last objection of the prisoner's counsel, that is, that if 
the former acquittal cannot be pleaded technically as a bar to this indict- 
ment, yet that the State is estopped by i t  as evidence from proving, for 
any purpose, that the prisoner was guilty of a rape. The court is not 
aware of any mode of taking advantage of the estoppel created by a 
former trial, but pleading i t  as an acquittal or conviction for the same 
offense. But if there were, the same reasons which avoid the bar as a 
plea, must necessarily repel the objection of a former trial set up as an 
estoppel upon the evidence. Nor is it seen what benefit the prisoner 
would derive if we could allow the record of the former acquittal to be 
as evidence, an estoppel to other evidence on the part of the State that he 
actually committed a rape, for estoppels are mutual, and he cannot take 
advantage on this occasion of the fact that he was guilty of the rape, 
more than the State can. The former trial establishes conclusively on 
both the State and the prisoner that he was not guilty of the rape. H e  
is not at  liberty more than the State is  to say for any purpose that he 
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was guilty of the rape itself; and whatever on this trial the evidence 
might tend to prove, both sides are, upon the argument of the pris- 
oner's counsel, restrained from denying that i t  did prove a rape actu- 
ally committed. When, therefore, a doubt was raised on the evi- 
dence for the State, if i t  was on that evidence that the doubt arose, 
whether a rape had not in fact been committed; it was not competent 
to the prisoner to insist thereon as a defense to this indictment, that 
he mas guilty .of the rape. But i t  does not appear on what evidence 
that for the State or the prisoner, the doubt arose; and certainly the 
argument that the State was concluded from giving such evidence, is 
equally applicable to the prisoner himself. H e  could not prove him- 
self to be guilty of the rape for the purpose of availing him- 
self of the former acquittal. The truthsis, however, that the guilt (107) 
or innocence of the prisoner of the rape was not in  controversy 
upon the trial. The gist of the charge was an assault with intent to 
commit a rape; and it was competent to give evidence of any facts from 
which that intent might be presumed by the jury-not for the purpose 
of establishing his guilt or innocence of any other charge, but of this 
only. 

I t  is admitted, as a result from these positions, that the prisoner may 
practically be indicted for two felonies, and his guilt proved of one, upon 
the same evidence on which he received an acquittal on the other, from 
which inconveniences and hardships may arise. But it is a consequence 
of the circumstance that the two felonies are of such a nature that the 
existence of one may, in fact, be inferred from the existence of the other; 
while in law, the felonies themselves are so distinct and essentially dif- 
ferent, as alleged in the indictment, that an acquittal or conviction of 
one cannot bar a prosecution for the other. This is beyond the power 
of the court to correct, since, in  passing upon plea of former acquittal, 
the court is confined to the facts and averments of the indictments, and 
cannot know upon what evidence the former verdict was rendered, or 
what evidence will be given on the plea of not guilty on a second trial. 

Having been unable to sustain any of the objections on behalf of the 
prisoner and not perceiving any error in  the record the court is  obliged 
to affirm the judgment of the Superior Court. 

PER CURIAM. Judgment affirmed. 

Ci ted:  S. v.  Birmingham, 44 N. C., 122; S. v. Nash, 86 N. C., 651. 
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(108) THE STSTE v. CUREN JOLLY AND ELIZABETH WHITLEY. 

Fornicat ion and Adultery-Witnesses-Costs. 

1. Where, upon a conviction for fornication and adultery, the defendants 
were fined severally; and nothing was said as  to how the costs should be 
paid: I t  toas he ld ,  that the judgment was several as  to the costs also, 
and that  one might appeal without the other. 

2. In a n  indictment for fornication and adultery, one who hkd been the hus- 
band of the feme defendant, but had been diyorced from her on account of 
her adultery, is incompetent to testify against the defendants as  to the 
adulterous intercourse, or any other fact which occurred while the mar- 
riage subsisted. And if the testimony be received at  the trial, after 
objection made to it, and the ,defendants be found guilty, and the man 
alone appepls, i t  is not thereby rendered competent against him. - 

3. An indictment under the statute for fornication and adultery may be 
simply for "bedding and cohabiting together," and the charge will be 
sustained by showing a n  habitual surrender of the person of the woman 
to the gratification of the man, without proof .that either had taken the 
other into his or her house. 

THE defendants were indicted for that they, "being persons of lewd 
and vicious habits, on etc., and for a long time, to wit, for, etc., unlaw- 
fully did bed and cohabit together as man and wife, without being joined 
together in the holy bonds of matrimony, contrary to the form of the 
statute in  such case made and provided, and against the peace and 
dignity of the State.'' 

Upon the trial at Martin, on the last circuit, before his Honor, Judge  
Pearson, one Henry C. Whitley was offered as witness for the State, 
when the defendants counsel objected to his competency because he had 
been the husband of the defendant, Elizabeth, although it was admitted 
that they had since been divorced from the bonds of matrimony; and it 
was insisted for the defendants that he was not a competent witness as to 
any matter that took place before the divorce. The court overruled the 
objection, "thinking the matter about which he (the witness) was called 
to testify, to wit, the criminal intercourse of the defendants, did not, 

after the divorce, fall within the rule excluding confidential com- 
(109) munications, and all such facts as are known by reason of the 

peculiar confidence existing between man and wife." 
The witness was examined and proved a criminal intercourse between 

the defendants before the separation of the witness from his wife, the 
defendant, Elizabeth, and for some time after that separation, but be- 
fore the divorce. 

His  Honor charged the jury "that a single act of adultery was not 
indictable, but that if they were satisfied from the evidence that the de- 
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fendants had been guilty of criminal intercourse time after time, so as to 
make a practice of it, they should find then1 guilty." The counsel for 
the defendants then moved the court to instruct the jury that they ought 
not to convict unless the eTidence satisfied them that the defendant, Jolly, 
or the defendant. Elizabeth, had taken the other into his or her house, 
and they had lived together in adultery. The court refused so to charge, 
but again instructed the jury "that it was not necessary for the parties to 
live together in  the same house, provided they were satisfied that the 
parties were in  the habit and made a continual practice of this adulter- 
;us intercourse." 

A verdict of guilty was returned, when the counsel for the defendants 
moved for a new trial because the court had erred in receiving the testi- 
mony of the witness, Whitley, the former husband of the defendant, 
Elizabeth, and also in  the charge to the jury.  TI^ motion was over- 
ruled. A motion was then made in arrest of judgment because the in- 
dictment charged simply a bedding and cohabiting together, without 
alleging that either of the defendants had taken the other into his or her 
house, and lived together, etc. This motion was also overruled, and the 
court fined the defendant, Jolly, two hundred dollars, and the defendant, 
Elizabeth, one dollar. From this judgment the defendant Jolly ap- 
pealed. 

Iredell for  t h e  defe?zdant J o l l y .  
The At torney -Genera l  for the State. 

GASTON, J. Upon the trial of this indictment the former husband of 
the female defendant, ~ h o  had been divorced from her by a regu- 
lar judicial sentence, was introduced as a witness by the State, to (110) 
prove the adulterous intercourse between her and the appellant 
previously to the divorce. The counsel for the defendants objected to 
the witness as incompetent for this purpose, but the court being of 
opinion that the case did not come within the rule excluding testimony of 
confidential communications, and of such facts as are known by reason 
of the confidence between man and wife, admitted the testimony, where- 
upon the defendants were both convicted, and one of them, the male 
defendant, Jolly, appealed to this Court. 

I t  has been objected on the part of the State that this appeal is 
irregular, for that although the sentence was several as to the fines im- 
posed, i t  was joint as to the costs. We do not so understand it. The 
sentence is in law several in all respects; where the costs can be discrim- 
inated each is liable for his or her part of them, and where they cannot 
be each is liable for the whole. The judgment against each is to pay the 
fine and costs of prosecution. 
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The objection made to the witness would have been insuperable if at 
the time of the trial he had remained the husband of the female defend- 
ant. I t  is a rule, subject to very few exceptions arisingfrom necessity, 
that a wife cannot be a witness for or against her husband, nor a hus- 
band for or against his wife, nor either for or against any person who is 
a party on the record, and in interest with such husband or wife. This 
rule is founded principally upon the identity of interest which the law 
creates between the married pair, and so far as it is based upon this prin- 
c i ~ l e ,  the rule ceases with the dissolution of the relation which made 

L ,  

them two one flesh. But it is also founded on public policy, which seeks 
to render the relation not only one of intimate union, but of entire confi- 
dence, and this policy makes it necessary that the disability to testify 
against each other should in part (at least) remain after the connection 
shall have been alto^gether severed. I t  would outrage propriety if the 
law were to reauire or ~ e r m i t  communications made under the seal of 
marriage confidence to be published, to the i n j u r y  or disgrace of the 
trusting party, after the marriage was dissolved. The law had invited 

confidence, and it should not permit this confidence to be violated ~ (111) or betrayed. But it is not enough to throw protection over com- 
m u ~ a i c a t i o ~ w  made in the spirit of confidence. The intimacy of 

the marriage union enables each to be a daily and almost constant wit- 
ness of the conduct of the other; and thus in fact a confidence, reaching 
much farther than that of verbal communications, is forced upon each of 
the parties. What one may even desire to conceal from all human eyes 
and ears is thus almost unavoidably brought within the observation of 
the other. The confidence which the law thus extorts as well as that 
which it e,acourages, ought to be kept sacred, and therefore the husband 
and wife are not in general admissible to testify against each other as to 
any mat ters  which occurred during the relation. 

But it is argued by the Attorney-General that the criminal conduct 
testified to in this case was itself an outrageous violation of the marriage 
vow-a matter in  respect to which confidence was not yielded by the 
wife, nor could have been asked by the husband-a wrong to him of 
which he had a right to complain, of which he had complained, and for 
which he had obtained redress by a final separation from his false part- 
ner, and it is therefore insisted that testimony as to conduct of this kind, 
occurring during the continuance of the marriage relation, ought not to 
fall within the general rule above stated. No decisions have been cited, 
either for the State or the prisoner, bearing directly upon this point. 
Indeed, most of the adjudications referred to in the argument in rela- 
tion to the general rule itself are nisi  pr ius  decisions, very briefly re- 
ported and not entirely reconcilable to each other. X o n r o e  v. Tzoisleton, 
Peak's Evid, app'd, 91; Beveridge v. Mintor ,  1 Car and P., 364 (11 E. 
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C. I;. R., 421)) and Doker v. Hasler, Ry. and N., 198 (21 E. C. L. R., 
416). I n  this dearth of authority we must decide the question by a 
proper application of the principle of the rule. 

We are not satisfied that the exception contended for is established by 
reasoning urged in its support. The rule we deem a valuable one, and 
we 1-iew with apprehension any exception having a tendency more or less 
direct to promote cunning, or to generate distrust, where the best inter- 
ests of society require that perfect frankness and confidence ought 
to prevail. I f  one exception be sanctioned because from the char- (112) 
acter of the criminal act imputed, the dissent of the witness from 
its commission must be presumed, others may follow where the like pre- 
sumption will be entertained, although not perhaps with equal confidence 
-and there will be danger of our having no rule capable of general and 
steady application. Besides in  the infinite variety of motives which 
operate on wayward and depraved beings, it may happen even in adul- 
tery that actual confidence is reposed in the party supposed to be most 
injured. The judicial records furnish instances in which the husband 
was the confidant of his wife's licentious amours. Cibber v. Xloper; 
Xmith v. Allison, Buller N.  P., 27. But, moreover, the rule is not 
founded exclusively upon an actual voluntary confidence reposed by one 
of the married pair in the other, but also upon the unavoidable confi- 
dence which the intimacy of the marriage state necessarily produces. It 
is safest, we think, to hold that whatever is known by reason of that 
intimacy should be regarded as knowledge confidentially acquired, and 
that neither should be allowed to divulge it to the danger or disgrace of 
the other. 

I n  holding this doctrine we do not in the slightest degree impugn our 
decision in Hester v. Hester, 4 Dev., 228. The disclosure there author- 
ized was of a matter which the former husband of the witness could not 
have wished to conceal, but must have desired to make known, and to 
make known through her if he found no other beans of doing so. 

I t  has been argued, however, that supposing the objection to the wit- 
ness to be good, it Tvas an objection personal to the wife, and as she has 
submitted to the judgment the appellant has no right to complain of the 
objection having been overruled. But we hold otherwise. The objection 
was made on the trial, and if well. founded, the testimony offered should 
have been excluded. Mon constat that there mas any other testimony to 
establish the charge and if not the appellant has been unlawfully con- 
victed. Besides we are of opinion that if the appellant had been solely 
on trial the testimony of the husband should not have been received. 
The crime charged is one in which the guilt of both was necessary to be 
shown, and we understand the prohibition of the husband to 
testify against his wife, and of the wife to testify against her hus- (113) 
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band, to apply not only when the testinlony is offered to convict, but 
when its di~ect tendency is to criminate and degrade. King v. In- 
habiiants of A11 Saint Worcester, 6 Man. and Sel., 194. 

Our determination upon this point renders it unnecessary to examine 
the other question which was raised upon the judge's charge and which 
is also presented by the motion in arrest of judgment. But as me have 
no difficulties upon it, and to prevent future controversy we deem it 
proper to say that as we understand the law, the offense is sufficiently de- 
scribed by charging an unlawful "bedding and cohabiting together," and 
this charge is sufficiently made out by showing such an habitual sur- 
render of the person of the one to the gratification of the other as usually 
takes place in the marriage state. 

For  the error in receiving the testimony of the former husband of the 
female defendant the judgment is to be reversed and venire de novo 
awarded. 

PER  CURIA^. Judgment reversed. 

Cited: Gardner v. Klz~ttz, 53 N .  C., 376; State v. Jones, 89 N .  C., 
561; State v. Brittain, 117 N.  C., 786; State v. Raby,  121 X. C., 684. 

THE STATE v. BENJAMIN MORRISON. 

On the trial of a misdemeanor. the court has a discretionary power to dis- 
charge the jury before they have rendered a verdict, and to require the 
defendant to be again put upon his trial for the same offense. 

THE defendant n7as indicted for an assault upon one Jonathan Hollg, 
and pleaded "not guilty," and issue was joined thereon. At Spring 
Term, 1837, of Cumberland Superior Court, a jury was ernpanelled to 

t ry  this issue, and being unable to agree upon a verdict it mas 
(114) ordeied by the court that a juror be withdrawn. This was done 

on Friday before the end of the term, and against the consent of 
the defendant. At Spring Term, 1838, before his Honor, Judge Dick, 
the solicitor for the State denlanded that the defendant should again be 
put upon his trial on the aforesaid issue. The defendant thereupon 
moved the court to discharge him, on the ground that a jury had, at 
Spring Term, 1837, being regularly empanelled to try the issue, and 
that the court had discharged the jury against his consent and 17-ithout 
any sufficient legal cause. His  Honor o~erruled the defendant's motion, 
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and the defendant then pleaded specially the facts above stated, in bar 
of any further prosecution. To this special plea, Mr. Solicitor Troy en- 
tered a general demurrer. The court pro f o r m n  overruled the demurrer, 
and ordered the defendant to be discharged, and from this judgment the 
solicitor appealed. 

T h e  At torney-General  for t h e  Xtate. 
Iredel l  for t h e  defendant .  

DANIEL, J., after stating the case as above, proceeded as fplloms: I t  
seems to us that a plea of matters appearing on the record in the case 
itself, i s  of a very extraordinary character, but as no objection has been 
taken to this irregular mode of proceeding we shall consider the point, 
which upon the plea and demurrer was evidently intended to be sub- 
mitted. 

I n  the case of the S t a t e  v. E p h r a i m  ( a n t e ,  2 vol., page 1 6 2 )  we held 
that a jury charged in  a case of capital felony, cannot be discharged be- 
fore rendering a verdict, but for evident, urgent, overruling necessity, 
arising from some matter occuri-ing during the trial, which was beyond 
human foresight and control. But in the trial of issues on indictments 
for misdemeanors the rule is different. A11 the learning on this subject 
was examined and reviewed by the court in the case of the People v. 01-  
cot t ,  2 Johnston's Cases, 301. The Court there proceeded to say: "The 
case now.before the court is a case of misdemeanor only, and the precise 
question is whether in such case it does not rest in  the discretion of the 
court to discharge the jury whenever they deem i t  requisite to a 
just and impartial trial. I t  is worthy of notice that there is no ( 1 1 5 )  
general rule, nor any adjudged case, denying this pom-er in  the 
court in the case of a misdemeanor." The power of the courts in those 
cases is analogous to their power in civil cases. I t  must from the reason 
and necessity of the thing belong to the court, on trials for misdemeanors, 
to discharge the jury, whenever the circumstances of the case render such 
interference essential to the furtherance of justice. Every question of 
this kind must rest with the court under all the particular or peculiar 
circumstances of the case. We are, therefore, of the opinion that the 
demurrer should have been sustained. The judgment rendered in the ' 
Superior Court discharging the defendant was erroneous, and the same 
is reversed. This opinion will be certified to the Superior Court of Lam 
for the county of Cumberland, and the case will there proceed. 

PER CURISM. Judgment rerersed. 

Ci ted:  S. v. ibIorrison, 35 N .  C., 2 0 4 ;  X. v. Ti l l e t t son ,  52 N .  C., 1 1 5 ;  
S. v. Bass ,  82 N.  C., 572. 
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THE STATE v. WILLIAM SMITH. 

Homicide-&gal Provocation. 

Where one goes to the house of another in a peaceable manner, without offer- 
ing or threatening violence to his person or dwelling, and upon being 
ordered off and not going immediately, is killed by the owner of the 
premises, the slayer is guilty of murder, although it be proved that he 
had previously forbidden the deceased from coming on his premises. 

THIS ~ v a ~  an indictmelit for murder, tried at Rockingham on the last 
circuit before his Honor, Judge Toomer. 

The prisoner was charged with having killed one .Samuel Callam. 
On the trial a witness was introduced on the part of the State who swore 

that on 11 February, last, which was Sunday, he was sent by the 
(116) deceased to the house of the prisoner to get a bottle of whiskey,. 

the deceased and prisoner being neighbors. The witness was to 
procure the whiskey from a son of the prisoner, but the son not being at 
home the witness was detained, awaiting his return, longer than he had 
expected and longer than had been foreseen by the deceased. While the 
witness was sitting in the house by the fire, with the prisoner and one 
Osborne, he saw the prisoner waive his hand and heard him say at the 
same time, "clear yourself." The witness, from his position, could npt 
see who was in  the yard to whom the prisoner spoke. The prisoner in- 
stantly rose from his seat, took a shotgun and went into the piazza where 
the witness followed him and saw the deceased standing in the yard 
with his face towards the house. The prisoner raised the gun, presented 
it at  the deceased and snapped it ; he then prepared the lock, raised and 
presented the gun again at  the dec-eased and snapped i t  a second time. 
The prisoner then laid the gun on a bench, went into the house, got a 
rifle, returned into the piazza and fired at the deceased. The ball from 
the rifle took effect, and the deceased instantly exclaimed, "Lord! Uncle 
Billy, you have killed me," and died in about an hour after receiving the 
wound. The deceased was not approaching the house when he was shot, 
and had not advanced a step towards it after the witness first saw him. 
H e  had in his hand a small and very light walking stick, which he held 

' in the ordinary position, with one end on the ground, and he made no 
attempt to raise it. He  did not speak a word to the prisoner until after 
he ~ Q a s  shot, when he made the exclamation above stated. The deceased 
had no weapon with him except the stick above spoken of. When the 
prisoner was about to shoot the deceased, the witness attempted to inter- 
fere to prevent it, but the-prisoner threatened him and he was compelled 
to desist. Not more than two or three minutes elapsed from the time the 
prisoner went into the piazza with the shotgun before he fired the rifle. 
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The prisoner offered to give in evidence testimony to show that the 
deceased had attempted to use a dirk in two or three different quarrels, 
but the evidence was objected to by the prosecuting officer and rejected 
by the court. The prisoner then offered to give in evidence decla- 
rations of the deceased, made several months before the killing, (117) 
when the court was about to reject the testimony upon the ground 
that those declarations formed no part of that transaction, and that if 
they had, words were not legal provocation, and could not extenuate the 
offense, but being assured by the prisoner's counsel that those declara- 
tions would not be urged as legal provocation in themselvesi, but be submit- 
ted to the jury as circumstances giving a character to the transaction, 
and from which the jury could infer the intent with which the deceased 

-visited the prisoner's house, and therefrom deduce inferences explaining 
the conduct of the deceased there, and having a direct tendency to show 
that he was assaulting the prisoner, or attempting forcibly to dispossess 
him of his domicil, the evidence was admitted. Several witnesses were 
thereupon introduced who stated that several months before the fatal 
occurrence they heard the deceased, on public occasions and at different 
places, boast that he had debauched the prisoner's wife, and declare 
that he could have illicit intercourse with her whenever he pleased. The 
prisoner then introduced his daughter, who swore that in August last 
the prisoner and her mother separated and had not since that time lived 
together ; that about a week after the separation the prisoner told her to 
inform the deceased that he-would not go in pursuit of him, but that 
the deceased must not come to his house; that if the deceased came there 
he would kill him; that he had parted the prisoner and his wife and he 
must not come on the prisoner's premises to "pester" him. This message 
was delivered to the deceased within a few days thereafter, when he re- 
plied that he was a free man and would go where he pleased. 

The testimony being closed the prisoner's co~insel urged that the homi- 
cide was justifiable; if not justifiable that it was excusable; and then 
insisted that if the homicide was felonious, it was only manslaughter 
and not murder. And the court was requested to instruct the jury: 
"1st. That if the deceased was expressly forbidden to enter the yard of 
the prisoner, it was only manslaughter; 2nd. That if the prisoner had 
forbidden the deceased to come to his house, and the deceased did come, 
and the prisoner had a well grounded belief that the object of 
the deceased was unlawful, then it was only manslaughter. 3rd. (118) 
That if the deceased had been forbidden to come to the house of 
the prisoner, and he did come and menace the prisoner with violence, 
either by words or gestures, and refused to go away when ordered, then 
it was only manslaughter." . 
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His Honor, after s t ~ t i n g  the different kinds of homicide and explain- 
ing mhat was justifiable, and mhat excusable, homicide, proceeded to 
instruct the jury as follows: Felonious homicide includes murder and 
manslaughter. AIurder is the felonious and unlawful killing of one 
reasonable creature by another, with malice aforethought, either express 
or implied. Malice is implied, when the circumstances attending the 
transaction show that the slayer is a man of wiclied and depraved dispo- 
sition, of riolent temper, of ungovernable passions, and vindictive feel- 
ings, and has a heart regardless of social duty, and fatally bent on mis- 
chief. I f  there be no legal provocation, and the weapon used be fitted 
and likely to produce death, the law infers malice. Words are not legal 
provocation. Was the weapon fitted and likely to produce death? I f  
the prisoner had taken the deceased in adultery with his wife, and killed 
him on the spot, or before his passions had time to cool and subside, it 
mould be manslaughter and not murder. Thiq the law considers the 
greatest provocation that can be given. But declarations by the deceased 
that such an act had been committed are mere words, and are not legal 
provocation; and especially if the killing occurred long after the declara- 
tions had been made. The State also insists that the law not only 
implies malice from the circumstances of this transaction, if they be 
believed by you, but that there is evidence of express malice. I f  you be 
satisfied from the elridenee that the prisoner killed the deceased with 
sedate and deliberate mind, and with a formed design, there is express 
malice. Former grudges and antecedent menaces are evidence of thi.: 
formed design. Do the witnesses introduced by the*prisoner satisfy you 
that he entertained grudges, and uttered menaces against the deceased? 
I f  so, there is e~~idence of express malice; and you are to determine, if 
you be satisfied of its existence. I f  you bel ie~e from the evidence that 

the honiicide was committed under the influence and by the 
(119) promptings of former grudges, and in  pursuance of antecedent 

menaces, and was not in consequence of the conduct of the de- 
ceased at  the time of the fatal occurrence, there was malice, and the act 
was murder. 

"But the prisoner insists that it is merely manslaughter. To extenuate 
the offense from murder to manslaughter it must have been perpetrated 
in  a gust of passion, and that passion must have been excited by legal 
provocation. Do the circumstances satisfy you that the prisoner acted 
deliberately and with formed design, and not under the influence of pas- 
sion? I f  so i t  is not manslaughter. But if the deed mere perpetrated 
under the influence of passion, was there legal provocation. Words are 
not legal provocation. I f  the killing be with a deadly weapon-one well 
fitted and likely to produce death, and the provocation be slight, it mill 
not extenuate the crime to manslaughter. The mode of resentment rnust 
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bear a reasonable proportion to the proaocation given, to reduce the 
offense to manslaughter. I f  the deceased were a mere trespasser on the 
land of the prisoner, by coming there against his will; and if the de- 
ceased came there after having been told not to come, as stated by the 
prisoner's daughter; and if the deceased did not go away instantly when 
he was ordered, under the circumstances stated by the witness, it tvould 
not be such a provocation as would reduce the killing to manslaughter, if 
the deed mere perpetrated under all the circumstances stated by the 
witness." 

The prisoner was convicted of murder and judgment of death being 
pronounced he appealed. 

J .  T .  Morehead for the prisoner. 
T h e  Attorney-General for the State .  

-- - 

PER CUEIAM. The court has not perceived anything in the instruc- 
tions to the jury, taken in connection with the evidence stated, that can 
authorize a re\-ersal of the judgment. 

There mas no evidence from which it could be judicially or rationally 
inferred that the deceased, in word or action, threatened or even that he 
meditated violence to the person or dwelling of the prisoner. On 
the contrary the evidence establishes a killing without provoca- (120) 
tion at the time, upon a formed design and ancient grudge, indi- 
cated by express threats, and three repeated attempts to shoot an un- 
armed and unresisting man. I t  is a case of express malice, proved by 
direct e~ddence. 

The judgment must, therefore, be affirmed, and the usual certificate 
transmitted to the Superior Court, in order that the sentence of the law 
may be carried into execution. 

THE STATE v. THOMAS S. JONES. 

Larceny-Recent Possession-Evidence. 

1. The possession of stolen property affords presumptive evidence that the 
possessor is the thief; and the evidence is stronger or weaker as the 
possession is more or less recent. A recent possession raises a reasonable 
presumption of guilt. 

2. If, in attempting to rebut the presumption of larceny arising from the recent 
possession of stolen property, it be proved that the defendant after the 
larceny found the property in the possession of another person from 
whom he received it, claiming it as his own, but that before such finding 
he gave an exact description of the stolen articles which he alleged he 
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had lost, that he made different statements to different persons as to the 
time he lost his property, that after finding the property he put false 
marks upon it, and that afterwards he left the State in consequence of 
the indictment-all these circumstances furnish evidence tending to con- 
nect the defendant with the felonious possession of the property anterior 
to the time when he found it in the possession of such other person. 

THE defendant was indicted for petit larceny, in stealing two pigs at 
Chowan, on the last circuit, before his Honor, Judge Xet t le .  

On the trial it was proved for the State that four pigs, the property 
of the prosecutor, had been stolen, and that shortly thereafter two of 
them were found in  the possession of the defendant, and the other two in 
the possession of a person of color, to whom the defenflant had sold them, 

after having put them in the mark of an uncle of his who had 
(121) been dead five or six years. I t  appeared further that the defend- 

ant was a young unmarried man and lived with his father at the 
time of the transaction, and that his father owned hogs marked differ- 
ently from those of his deceased brother, the uncle of the defendant 
above mentioned. I t  mas also proved for the State that the defendant 
left the State for Tennessee the week after the court at which the indict- 
ment was found against him and that he returned to Chowan County 
the week before the next succeeding court, and that he said it was in 
consequence of the indictment that he was going off. 

The defendant, in attempting to account for his possession of the prop- 
erty, called upon a witness by the name of Dennis, his brother-in-law, 
who stated that the defendant reauested him to come to the town of 
Edenton to assist him in  hunting for some pigs which he had lost that 
morning, describing their number, size, and color; that this was on Sun- 
day morning; that after going to two or three other places they went to 
the house of a free negro woman, living in the suburbs of the town, where 
they found the pigs as described by the defendant, in number, color, and 
size; that the defendant inquired of the woman how she came by the 
pigs; the witness did not recollect her answer, but the defendant then 
took the pigs, and after selling two of them carried the others to his 
father's. The defendant then introduced two other witnesses, a Xrs. 
King, and his brother, William Jones, who stated that the defendant had 
told them that he lost his pigs on the same Sunday morning, and they 
believed that he had lost them. William Jones stated that his brother 
had lost pigs. These witnesses further stated that when the defendant 
went off on the same morning to look for his pigs he took his bag with 
him, and returned about breakfast time with three of his pigs, and that 
one of the three was claimed-by another person and given up. The 
defendant then introduced a Mr. Smith, a merchant residing in  the town 
of Edenton, who proved that on Saturday night preceding Sunday 
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morning, between 7 and 8 o'clock at night, the defendant came to his 
store and asked him to assist him in looking for some pigs which defend- 
ant stated that he had lost that evening. This witness further stated 
that the defendant told him very early next morning that he had 
found two of his pigs. The defendant also introduced a witness (122) 
by the name of McNider, who stated that about half an hour by 
sun on the same Sunday morning the defendant told him that he had 
found all his pigs in the possession of the negro woman living in the 
suburbs. 

The court, in charging the jury, left it to them to ascertain whether 
the evidence offered connected the defendant with the felonious posses- 
sion of the pigs anterior to the time when they were found by the de- 
fendant and his brother-in-law, Dennis, in the possession of the free 
woman of color. 

The counsel for the defendant then moved the court to instruct the 
jury that there was n o  evidence to connect the defendant with the felon- 
ious possession of the pigs before the time they were found in the posses- 
sion of the free woman. The court declined giving such instruction, but 
on the contrary charged the jury that there was evidence of the felonious 
taking, but its weight and effect was for them to decide, and that if it 
satisfied them beyond a reasonable doubt of the defendant's guilt, they 
were bound to convict him. The defendant was found guilty and ap- 
pealed. 

Iredell  for t h e  accused. 
The Attorney-General contra. 

DANIEL, J. The property which the indictment charged the defendant . 
to have feloniously taken and carried away, was on the trial proved to 
have been stolen from the prosecutor, and shortly thereafter the identical 
property was found in possession of the defendant. This proof having 
been made on behalf of the State, raised a presumption that the defend- 
ant was the thief. The effect of this evidence was to throw upon the 
defendant the burden of accounting for that possession. Evidence of 
this nature is by no means conclusive, and it is stronger or weaker as the 
possession is more or less recent. The rule is that recent possession 
raises a reasonable presumption against the prisoner. East. P. C., 657, 2 
Starkie's Evidence, 450. The defendant introduced evidence to explain 
his possession, and for the purpose of repelling the presumption that he 
stole the property. His brother stated that the defendant had lost 
pigs; but when he lost them or what sort they were he did not (123) 
state. His brother-in-law Dennis stated that the defendant told 
him on Sunday morning that he had on that morning lost pigs, and he 
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described the number, color, and size; they went in search and at the 
house of a free woman of color they found the pigs as described by the 
defendant in  number, color, and size. H e  told Mrs. King and his brother 
that he lost his pigs on Sunday morning. H e  told Mr. Smith on Satur- 
day erening that he had lost his pigs on Saturday evening and asked his 
assistance in searching for them. The court left it to the jury to ascer- 
tain whether the evidence offered connected the defendant with the 
felonious possession of the pigs anterior to the time they were found in 
the possession of the free woman by the defendant and Dennis. The 
counsel for the defendant moved the court to instruct the jury that there 
was no evidence to connect the defendant with the felonious possession of 
the pigs before the time they were found in the possession of the free 
woman. The court refused to give such instruction, but charged the 
jury that there was evidence of the felonious taking, but its weight and 
effect was for them to decide on. On the first branch of the charge there 
can be no objection; and on the second we think the defendant had no 
right to denland of the court the charge prayed. The declaration of the 
defendant to Dennis, on Sunday morning before they went to the house 
of the free woman, of the number, size, and color of the identical pigs 
which were proved to belong to the prosecutor, and which were also 
proved to have been recently stolen from the prosecutor, connected with 
the different statements which the defendant had made as to the time he 
lost his pigs, with the circumstance of his marketing these pigs, and his 
leaving the State, all taken together, precluded the judge from saying 
there was no evidence to connect him with the taking before they .went to 
the woman's house on Sunday morning. The evidence was properly left to 
the jury for them to say whether they were satisfied beyond a reasonable 
doubt that the defendant had stolen the property, and had carried it to 
the free woman's house as a cloak to the transaction. We see nothing 
erroneous in  the opinion delivered by the Court. Therefore the Superior 

Court will proceed to judgment in the case according to this 
(124) opinion. 

PER C U R I - ~ .  Judgment affirmed. 

Cited: S. v. Patte~son, 7 8  N .  C., 413; S. v. McRae, 120 N.  C., 609. 
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THE STATE v. JOHN HATHAWAY. 

H a r b o r i n g  Slavc. 

Harboring or maintaining a runaway slave within the act of 1741, etc. (Rev. 
Stat., ch. 34, see. 7 3 ) ,  consists in secretly aiding him by any means to 
continue absent from his master, knowing at the time of rendering such 
aid that he was a runaway. 

THE defendant was tried on the last circuit at Edgecombe, before 
P e a r s o n ,  J., for '(secretly, clandestinely, and fraudulently harboring and 
maintaining a runaway slave, the property of pne E .  C." 

Much testimony was offered to the jury and certified to this court, con- 
sisting of facts similar to the following: That the negro had one or more 
places of concealment on the land of the defendant and of declarations of 
the defendant that he could have taken the negro if he pleased, but that 
he would not do so because of the confidence that the slave reposed in  
him, offers by the defendant to purchase, etc. 

His  Honor instructed the jury "that if the evidence satisfied them that 
the defendant had fraudulently and secretly done any act to aid, 
countenance, and comfort the negro, knowing him to be a runaway, with 
a view to make it more easy and safe for him to stay out, or to make it 
more difficult for his owner to take him, as if he permitted him to make 
a cave or shelter, or camp upon his land, and to remain in it, and while 
there gave him his countenance, and informed him when i t  was safe to 
go, or when to stay, he was guilty. That it was not necessary to consti- 
tute the offense that the State should prove that the defendant had 
given the negro food, or drink, or clothing. That assistance, if (125) 
any was given, must, in  order to make out the offense charged, be 
given secretly and clandestinely, and that by ' sec re t l y '  was meant the 
doing the act in a way to prevent its being proven, and that it differed 
from assistance openly given under a claim of title, or in an avowed 
disregard of the rights of the master, in the same way that stealing dif- 
fered from trespass-the one being a recent taking so as not to let the 
owner know what had become of. his property, or who had taken it-the 
other being a taking under a claim of title, or in  open disregard of the 
rights of the owner, without attempting to conceal from him what had 
become of his property. That the assistance must also be given fraudu- 
lently; but that fraud would be implied if in  point of fact the defendant 
knew the negro to be a runaway at the time of rendering such secret 
assistance." 

The defendant was convicted and appealed. 
9 9 
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Iredel l  a n d  B. F. Moore for t h e  defendant.  
T h e  A t t o r n e y  General for t h e  State .  

. DANIEL, J. We have examined the charge of the judge delivered to 
the jury i n  this case. We do not discover any error i n  it. The defend- 
ant appears to have been properly convicted under the act of Assembly 
(1 Rev. Stat., 209). This opinion will be certified to the Superior Court 
of Edgecornbe, and that court will proceed to judgment, etc. 

PER CURIAM. Judgment affirmed. 

Ci ted:  Y o u n g  v. MeDaniel ,  50 N. C., 104. 

(126) THE STATE v. JAMES LEIGH. 

I n d i c t m e n t  Against  Just ice  of t h e  Peace. 

1. An indictment against a justice of the peace for refusing to issue his war- 
rant for the arrest of a felon, must charge either that the felony was 
committed in his presence, or the tender to him of an affidavit of its com- 
mission. 

2. It should also charge that the felon was in the magistrate's county when 
the refusal took place. 

3. A master is not at liberty to contrive the escape of his slave who has com- 
mitted a felony-but if he be a magistrate, he should not act officially 
against him. 

THE defendant was indicted at Perquimans on the last circuit, as 
follows : 

"The jurors for the State, etc., present, that James Leigh, late of, etc., 
on, etc., was and yet is one of the acting justices of the peace in and for 
the said county of Perquimans, and as such bound by the duties of his 
said office, andaby the laws of the State, to issue his warrant for the 
apprehension of all persons guilty of felony; and the jurors aforesaid do 
further present, that afterwards, etc., in, etc., a certain negro slave, Jim, 
the property of one James Leigh, Sr., did commit a felony by feloniously 

. killing and murdering a certain negro slave, Washington, the property 
of the said James Leigh; and the j k o r s  aforesaid do further present that 
afterwards, to wit: on, etc., etc., the said James Leigh, Sr., well knowing 
of the commission of the said crime by the said slave, Jim, as aforesaid, 
unlawfully and contemptuously neglected and refused to issue his war- 
rant for the apprehension of the said negro slave, Jim, for the commis- 
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sion of the said felo&, as he was bound by the duties of his said office 
and by the laws of the land to have done, to the great hindrance of 
justice," etc. 

Upon the motion of the defendant his Honor, Judge Settle, qu.ashed 
the indictment, and Mr. Solicitor Outlaw appealed. 

The Attorney-General for the State. 
Kiwney for the defendant. 

RUFFIN, C. J. I t  was probably the object of this appeal to (127) 
obtain the opinion of the court, whether a justice of the peace be 
liable to indictment, who, without corruption, neglects to issue a warrant 
for the apprehension of a person within his county, who the magistrate 
personally knows, or has reason to believe, has been guilty of felony. 
But the court does not think it proper to decide that general question 
upon an indictment framed like the present, which does not raise it. 

There are two grounds on which a magistrate may, and ought to grant 
process for the apprehension of persons charged with crimes. The one 
is his own personal knowledge when the offense is committed in his pres- 
ence. Although it has been said that it is indelicate for a magistrate to 
act on his personal knowledge, and that he ought to apply to another, yet 
strictly speaking, it is perhaps his duty, especially if i t  be necessary to 
prevent an escape. The other ground is probable cause, supported by the 
oath of some other person. Now, admitting in this last case that it is a 
duty of a magistrate to grant process, although no felony was committed, 
in order that due investigation may be had; and admitting, also, this tn 
be a ministerial duty, for the negligent omission of which, though 
without corruption or any particular bad motive, he would be responsible 
upon indictment; yet it seems indispensable that the indictment must 
allege either the commission of the felony and the presence thereat of the 
magistrate, or, in lieu thereof, a charge before him on oath of probable 
cause, or at least, an offer of some person to make snch charge. The 
presence of the magistrate, or an accusation or offer to accuse on oath, is 
necessary to raise the duty of issuing a warrant, and to render the refusal 
or neglect to do so illegal or contemptuous of the law. I n  all these 
particulars the present indictment is deficient. 

I t  charges that "on, etc., at, etc., a certain slave, Jim, the property of 
one James Leigh, Sr., did commit a felony by feloniously killing and 

- murdering a certain negro slave, Washington, the property of the said 
James Leigh; and that afterwards, to wit, on the day and year last 
aforesaid, at and in the county aforesaid, the said James Leigh, 
Sr., well knowing of the commission of the said crime by the said (128) 
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negro slave, Jim, as aforesaid, unlawfully and 'contemptuously neg- 
lected and refused to issue his warrant," etc. Not to say anything of 
the very imperfect manner in which the indictment charges the homi- 
cide, which does not appear therefrom to be either murder or manslaugh- 
ter;  it is obvious that .no fact is laid which required the magistrate, as a 
po'sitive duty, to grant a warrant. I t  said, indeed, that "well knowing he 
neglected"; but the source and means of knowledge are not specified- 
whether from personal presence he fully knew the fact of felony, or 
whether from evidence he knew of probable cause; or whether from 
rumors he had reason to believe or know that a felony had, or probably 
had been committed. I t  seems to us that the allegations of the indict- 
ment in these respects are entirely too vague and general. 

There is another fatal omission in the indictment. The negligence of 
the magistrate is criminal, if at  all, frorn its tendency to favor the escape 
of the offenders. I t  may be a duty to issue a warrant against a person in 
the county of the magistrate, upon which an arrest may be made. But it 
is not the duty of a justice of the peace to grant process against felons in 
every part of the State. The indictment before us does not allege that 
the supposed felon was in Perquimans at the time the knowledge of the 
felony came to the defendant, nor at any time afterwards. 

There is also another objection peculiar to this case: Upon the face of 
the indictment the defendant u7as the owner of both the slaves-the slain 
and the slayer. A master is not more excusable in law than justifiable 
in morals, for contriving or assisting the escape of his slave, who has 
committed felony. But while that is so, he is not, in our opinion, bound, 
if at  liberty, to be judicially or officially active against him in any stage 
of the prosecution. Passing by the interest of the owner, their relation 
imposes on him the obligation of the slave's defense, and the law gener- 
ally charges him with it as a duty alike to the- slave and to the fair 
administration of public justice. Prosecution and defense are so incom- 
patible that the two duties cannot be incumbent on the same person. 

I t  is, upon the whde, so clear that no judgment could be pro- 
(129) nounced on this indictment, as to render i t  improper to put the 

defendant to his plea. I t  was, in  the opinion of the court, prop- 
erly quashed. 

PER CURIAN. Judgment affirmed. 

Cited:  Shelfer v. Good ing ,  47 N. C., 177; H i s s e n  v. Cramer, 104 
N. C., 576. 
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THE STATE v. JAMES M. G. ROBINSON ET AL. 

Nalicious Mischief. 

1. Malicious mischief consists in the willful destruction of personal property, 
from actual ill-will, or resentment towards its owner or possessor. 

2. The cases of the State w. Landreth, 4 N. C., 331, and State w .  Simpson, 9 
N. C., 460, approved. 

THE defendants were indicted for malicious mischief, in removing a 
wagon, the property of one I. H., from its place, "and willfully, wick- 
edly, wantonly, mischievously, and maliciously" breaking it. 

Upon the trial before Bailey, ,T., at Lincoln, on the last circuit, the 
case was that the defendants found the wagon standing in the street, and 
for the purpose of having sport they ran i t  through the street and down 
a hill, whereby it was injured as charged in the indictment, and where 
they left it. 

His  Honor instructed the jury that if the defendants injured the 
wagon from mere sport and wantonness they were guilty, although they 
had no malice against the owners. 

The defendants were convicted and appealed. 

Caldwell for defendants. 
T h e  Attorney-General for the State. 

GASTON, J. The distinction between those injuries which are (130) 
regarded simply as trespasses on the rights of individuals, and 
those which amount to a violation also of the duties due to the com- 
munity, ought to be accurately drawn and carefully observed. We fear 
that this has not been done in this State with respect to the wrongs 
known under the general name of '(malicious mischief," and apprehend 
that this confusion has been the result of treating as common law offen- 
ses, acts which owe their existence, as crimes, wholly to positive statutes. 
For  reasons which have been assigned in the case of the State v. Scoti 
( 2  Dev. and Eat., 35)) i t  is too late now to question whether an indict- 
ment for malicious mischief may not be sustained as for a misdemeanor 
at  common law, but there is difficulty in laying down clearly the neces- 
sary constituents of that offense. I t  is obvious if "malicious" be under- 
stood in  its legal sense of intending wrong, and "mischief" mean any 
harm done to another's property, that almost every trespasser on prop- 
erty may be made the subject of criminal prosecution. The description 
of malicious mischief usually given by the writers on criminal law, that 
is to say, "such damage as is done to private property, not anirno furandi, 
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or with an intent of gaining by another's loss, but either out of spirit of 
wanton cruelty or black and diabolical revenge," may answer as a gen- 
eral indication of those common law trespasses, which, by a multitude of 
statutes, have been raised into crime, but it is too destitute of precision 
to constitute a legal definition. What spirit of severity shall be deemed 
a spirit of cruelty-what degree of cruelty mounts up to wanton cruelty 
-and what intensity of revenge is required to render i t  black and dia- 
bolical-may be considerations in  the exercise of legislative discretion, 
but cannot be fit subjects of judicial ascertainment, nor furnish of them- 
selves rules of public justice suspectible of steady and uniform applica- 
tion. We can discover no other mode in which we shall at  the same time 
pay becoming deference to proceeding adjudications, and secure to the 
public that certainty which is indispensible in  the administration of crim- 
inal justice, than to hold such invasions of private property to be indict- 
able as malicious mischief, which are unquestionably within the limits 

of those adjudications, and to treat all others as private or civil 
(131) wrongs, until the Legislature shall think proper to impress upon 

them a different character. Governed by these views we extract 
from the adjudged cases as a rule of decision that malicious mischief to 
be indictable, consists in  the wilful destruction of some articles of per- - 
sonal property, from actual ill-will or resentment towards its owner or 
possessor. State v. Landreth, 2 Law Rep., 446; State v. Simpson, 2 
Hawks, 460. 

I t  is the opinion of this court that there was error in  the charge of 
the judge below, and that the judgment rendered against the defendants 
be reversed and a new trial ordered. 

PER CURIAM. Judgment reversed. 

Cited: S. v. Helmes, 27 N.  C., 365; S. v. Jackson, 34 N. C., 330; S. v. 
Sheets, 89 N.  C., 548. 
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JOHN A. MGLANE, CHAIRMAN, ETC., UPON THE RELATION OF CATHARINE 
PEOPLES v. SALLY PEOPLES, REUBEN FOLGER, ET AL. 

Admimistration. Bond-Breach. 

1. The clause in  the condition of a bond given by a n  administrator with the 
will annexed, which provides that  the obligor shall well and truly deliver 
and pay over all the rest and residue of the effects and credits which shall 
be found due on his account a t  the close of his administration "unto such 
person or persons respectively as  the same shal l  be due unto, pursuant to 
the  true intent and meaning of the acts of the General Assembly i n  such 
cases made and provided," is broken both in  letter and in spirit by a 
refusal or neglect of the administrator with the will annexed to pay 
legacies. 

2. The case of Washington v. Hunt, 12  N. C., 475, approved. 

3. Where there is  a n  ambiguity in the condition of a n  obligation, which can- 
not otherwise be removed, the law adopts the construction which is the 
most favorable to the obligor; but no formal or technical words a re  essen- 
tial to the constitution of a condition, and any set of words from which 
i t  can be satisfactorily collected that  it  was the intention of the obligor 
to bind himself to the performance of a duty, will be sufficient to  make 
the performance of that  duty a part of the condition of his obligation. 

THIS was an action of debt upon the bond executed by the defendants 
upon the appointment of the defendants, Sally Peoples and Reuben 
Folger, administrators with the will annexed of Harbert Peoples. 
The breach assigned was the nonpayment of a legacy to the rela- (134) 
tor. The defendants pleaded comdiiio./~s performed and not broken. 

Upon reading the bond on the trial, which took place at  Guilford, on 
the last circuit, before his Honor, Judge Pearson, the conditions were as 
follows : 

"The condition of the above obligation is such that if the above boun- 
den Sally Peoples and Reuben Folger, administrators with the will 
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annexed of all and singular the goods and chattels, rights and credits of 
Harbert Peoples, deceased, do make or cause to be made a true and per- 
fect inventory of all and singular the goods and chattels, rights and 
credits of the said deceased, which have or shall come to the hands, pos- 
session or knowledge of the said Sally Peoples and Reuben Folger, or 
into the hands and possession of any person or persons for them, and the 
same so made do exhibit or cause to be exhibited to the county court, 
where orders for administration passed within ninety days after the date 
of these presents; and the same goods, chattels and credits, and all other 
goods, chattels and credits of the said deceased at the time of his death, 
or which at  any time after shall come to the hands or possession of the said 
Sally Peoples and Reuben Folger, or into the hands or possession of any 
other person or persons for them, do well and truly administer according 
to law; and further do make or cause to be made a true and just account 
of their said administration, within two years after the date of these 
presents; and all the rest and residue of the said goods, chattels and 
credits which shall be found remaining upon the said administrators' 
account, the same being first examined and allowed by the county court, 
shall deliver and pay to such person or persons respectively as the same 
shall be due unto, pursuant to the true intent and meaning of the acts of 
the General Assembly in such cases made and provided. And i t  appears 
to us that a last will and testament was made by the deceased, and the 
executor or executors therein named did exhibit the same into court, 
making request to have i t  allowed and approved accordingly; but re- 
nouncing the right of executorship, administration with the will annexed 

is granted to Sally Peoples and Reuben Folger above named, ap- 
(135) probation of such testament being first had and made in the said 

court, then this obligation to be void and of none effect, or else to 
remain in full force and virtue." 

His  Honor being of opinion that the conditions of the bond did not 
proride for the payment of legacies the plaintiff submitted to a judg- 
ment of nonsuit and appealed. 

No counsel appeared for the plaintiff in this court. 
W.  A. Graham, J .  T.  Morehead, and Mendenhall for the defendants. 

GASTON, J. This case does not raise the question whether the bond on 
which the action was brought could be put in suit at the instance of a 
legatee before the assent of the administrators with the will annexed to 
the legacy or a decree therefor in a proper court. On that question 
therefore we forbear from expressing an opinion. The only point pre- 
sented for our determination is whether the condition of this bond be 
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sufficiently explicit to embrace within i t  the duty of accounting to the 
legatees of the testator. 

We admit that where there is an ambiguity in the condition of an 
obligation which cannot otherwise be removed, the law adopts the con- 
struction which is the more favorable to the #obligor, but it is beyond 
question that no formal or technical words are essential to. the constitu- 
tion of a condition, and that any set of words from which it can be satis- 
factorily collected that i t  was the intention of the obligor to bind himself 
to the performance of a duty will be sufficient to make the performance 
of that duty a part of the condition of his obligation. 

The obligation before us is made payable to the chairman of the 
county court of Guilford. The condition states as facts that the last will 
and testament of Harbert Peoples had been duly proved in that court; 
that the executors therein named had refused the office, and that upon 
such refusal administration with the said will annexed had been commit- 
ted to the two first named obligors, Sally Peoples and Reuben Folger. 

. I t  is true that this recital is found in the latter instead of the prelim- 
inary part  of the condition, where i t  would have been more appropri- 
ately introduced; but it is not the less on that account a recital, 
explanatory of the purposes of the instrument. The condition (136) 
then undertakes to set forth the means by which the obligation 
executed under these circumstances shall be discharged. I t  provides that 
if the persons to whom the administration with the will annexed has 
been thus committed, shall, within ninety days after the date of the 
bond, return a full inventory of all the effects and credits of the deceased; 
shall well and truly and according to law administer all the effects and 
credits of the deceased which shall come into their possession; shall at 
the end of two years, cause a true account to be exhibited of their admin- 
istration; and all the rest and residue of the said effects and credits 
which shall be found due on such account, shall deliver and pay over 
unto such person or persons respectively as the same shall be due unto, 
pursuant to the true intent and meaning of the several acts of the Gen- 
eral assembly in such cases made and provided; then the said obligation 
shall be void, but otherwise in full force and virtue. 

There can be little doubt but that i t  was the intention .of the parties 
to this instrument, the court acting through their chairman on the one 
side and the obligors on the other, to secure by i t  the performance of all 
those duties which ought to have been'secured by an obligation from 
administrators with the will annexed. There is as little doubt but that 
it was the duty of the court to require, and of such administrators to 
execute an obligation that should secure a faithful administration of the 
assets for the benefit of the legatees. The Statute 21, Hen. 8, ch. 5, 
requires that if any person shall die intestate, or the executors shall 
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refuse to prove the testament, the ordinary shall grant administration to 
the widow or next of kin or both by descretion of the ordinary, taking* 
security for a t rue  administration; and it cannot be questioned but that 
a true administration by an executor or his substitute, the administrator 
with the will annexed, comprehends the payment of legacies so far as his 
assets will permit. The executor indeed is not ordinarily required to 
give security lor that purpose, because he is selected by the testator him- 
self, and the testator, not having required surety of him to pay the 

legacies it was thought unfit that legatees who claim through the 
(137) bounty of the testator should have the right to demand i t ;  but the 

administrator with the will annexed is selected by the court; the 
deceased had no hand in his appointment; the legatees do not claim 
against him as an agent appointed by the testator, but one appointed by 
the court, and therefore it was made the duty of the court to require 
surety from such officer for a faithful discharge of his duties. (See 
Washington v. H u n t ,  1 Dev., 479.) This provision of the Statute of the 
21st Hen. VI I I ,  is accordingly incorporated substantially in the late 
Revised Statutes, vol. 1, ch. 46. I t  remains, then, to be seen whether 
this intention of the parties to this instrument has been so defectively 
expressed that the duty of payin glegacies is not embraced within the 
fair import of its terms. 

The difficulty is understood to lie in the last stipulation of the con- 
dition for delivering and paying to such persons respectively as the same 
shall be due unto, "pursuant to the true intent and meaning of the SW- 

era1 acts of the General Assembly in such cases made and provided." I t  
is supposed that "these persons" do not include legatees, because they 
claim from the will of the deceased, and not under any act of the General 
Assembly. But in our opinion these persons do include legatees, because, 
although they claim under the will of the deceased, their claim is ex- 
pressly sanctioned and made obligatory upon administrators by the acts 
of the General Assembly. I n  the first year of our Colonial Legislation 
of which we have any records, it was enacted that "no executor or ad- 
ministrator shall hereafter take or hold (to) himself (according to the 
value of the appraisement) more of the deceased's estate than amounts 
to his necessary charges and disbursements, and such debts as he shall 
legally pay within twelve months after administration granted; but 
that all such estate so remaining shall immediately after the expiration 
of twelve months be equally and indifferently divided and paid to such 
persons to whom the same is due by this  act or the  will of the deceased," 
such persons giving bondqto refund for the payment of debts thereafter 
discovered. 1715, Swan's Ed., ch. 48. The same act directs administra- 

tors how they shall distribute a '(surplusage," where there is an 
(138) intestacy among the widow and next of kin of the intestate, and 
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makes it the duty of the administrator, if any money shall remain 
in his hands after the terms of seven years shall have expired, not 
recovered by any of kin to the deceased or by any creditor in that time, 
to pay the same to the church wardens and vestry to and for the use of 
the parish where the said money shall remain. I t  also prescribes the 
condition of the bond to be given by administrators of intestates, to 
which form the present bond conforms mutatis mutandis, and directs 
that the bond shall be assigned to any person or persons injured, who 
shall and may maintain an action thereon. By subsequent acts passed 
before the execution of this bond, the prohibition on the executor or ad- 
ministrator to retain moTe of the deceased's estate than amounts to his 
necessary charges and disbursements and debts paid, has been so changed 
as to the executor to hold the estate for two years, and at the 
expiration of that time these acts expressly command him to divide, 
deliver, and pay over all such estate so remaining, to the person or per- 
sons to whom the same may be due by law or the will of the deceased. 
These acts also provide that all sums of money or other estate of what- 
ever kind which shall remain in the bands of any executor or administra- 
tor for seven years after his qualification unreeovered by the creditors, 
legatees, or next of k i n  of his testa to^ or intestate, shall, by the said 
executor or administrator, be paid over to the trustees of the University 
and they provide that the bond of an administrator shall be put in suit 
on the relation of any person iqiured without an assignment. See acts 
1789, Rev., ch. 308, sec. 2 ;  1809; Rev., ch. 763, sec, 1 ;  1791, Rev., ch. 341. 
I t  is therefore literally true that the withholding by an executor or 
administrator of legacies given by a will the administration whereof has 
been confided to him, after the expiration of two years from his qualifi- 
cation, provided that he has sufficient assets over and above his charges 
and disbursements, and the just debts of the deceased is in direct viola- 
tion of these acts; and therefore the condition of a bond which stipulates 
for payment of what shall remain after a fair account of the administra- 
tion of these assets, unto those "to whom the same may be due pursuant 
to the true intent and meaning of the acts of the General Assem- 
bly in such cases made and provided," is broken in the letter as (139) 
well as in its spirit by such violation of these acts. 

There are other considerations which have had an influence in bring- 
ing our judgment to the conclusion which we adopt as correct. By the 
acts of 1807, Rev., ch. 730, and 1813, Rev., ch. 855 (1 Rev. Stat., ch. 46, 
see. 6 and 7), our Legislature has required that executors under certain 
circumstances shall give bond for "a faithful administration," and on 
their failure to do so the court shall grant letters of administration with 
the will annexed. This requisition is avowedly made for the benefit of 
the legatees ("representative" is the term used), as well as of the credi- 
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tors, and the only direction as to the form of the bond is to be collected 
from these words, "bond with sufficient security for the faithful adminis- 
tration of the estate, as is required by law in cases of administration on 
the estates of deceased persons, and there shall be the same remedy upon 
the said bond to the party aggrieved, as upon the bond of an administra- 
tor in like cases." I f  a bond had under these statues been required from 
the executors of Harbert Peoples, and they under such requirement had . executed an obligation with a condition in the very words of that before 
us, it would, we think, have fully conformed to the requisition. I t  
would have been "a bond for a faithful administration of the estate 
as required by law in cases of administration upon the estates of de- 
ceased persons." I f  so, it might be put in  suit at the instance of an 
aggrieved legatee as well as of an injured creditor. But if such a con- 
dition would be in the bond of an executor effectual to secure the inter- 
ests of legatees as well as of creditors, it is not easy to see why it should 
have a different operation when contained in the bond of the executor's 
substitute, the administrator with the will annexed. 

The construction which we adopt is moreover in the spirit of the 
adjudications which have prevailed in this State Dn the subject of 
administration bonds. According to these adjudications such bonds have 
an  operation which it has been doubted at  least whether they have been 
permitted to have in England. Creditors, who certainly are not among 

the persons to whom the rest and residue of the estate, after a full 
(140) administration and the taking of the account, is to be delivered 

and paid over, have with us a right to put such bonds in suit, and 
allege for breach the nonpayment of a debt. The words "the said effects 
shall well and truly administer according to law," have been deemed 
sufficiently comprehensive to provide against every case of mal-adminis- 
tration to the injury of any one; and therefore to enure to the benefit of 
creditors. The People ?;. Dunlap, 13 Johns., 437. This construction, 
which has been supposed to be technically wrong (see Washington v. 
Hunt, 1 Deu., 475), is felt by all to be substantially right upon the great 
principle of public policy and public justice, that when the State con- 
fides to any individual the management of property not his own, it is 
bound to take, and it is to be presumed intends to take, security for the 
rights of all who may be injured by the misconduct of their office. 

I t  is the opinion of the court that the judgment of nonsuit in this case 
ought to be set aside, and the cause remanded for a new trial. 

PER CURIAM. Judgment reversed. 
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DEN EX DEM. OF THOMAS HAMPTON ET BL. V. JOSIAH COWLES. 

Construction of Devise. 

A devise by a testator of his "Home plantation" will not carry town lots laid 
off on a part of that tract of land by commissioners under an act of the 
Legislature passed at the instance of the devisor, when it appears that 
the lots have been occupied for many years as part of the town, although 
the title t o  the lots may still be in the devisor. 

EJECTMENT for two lots in the town of Hamptonville in  the county of 
Surry, tried a t  Surry, on the last circuit, before his Honor, Judge Settle. 

The lessors of the plaintiff claimed title under the will of Henry 
Hampton, Sr., made in the year 1831, devising to them his Home plan- 
tation. I n  the year 1801 Henry Hampton, Sr., acquired title to a 
tract of land in  Surry County, and in  1805 an act of the Legisla- (141) 
ture was passed, which, after reciting that Henry Hampton, Sr., 
had signified to the Legislature that he wished' fifty acres of the said 
tract laid off for a town to be called Hamptonville, enacts that the said 
fifty acres shall be laid off by five commissioners (of whom Henry Hamp- 
ton, Sr., was one), one-half in town lots and the other half to remain a 
town common: and that the said commissioners shall have an indefeas- 
ible title in the said fifty acres, with power to appoint their successors 
and to convey titles in fee simple. I n  the same year the said commis- 
sioners, Henry Hampton, Sr., being present and assisting, laid off the 
said town within the boundaries of the said tract and sold the lots; and 
various persons having purchased lots from them resided in  the village, 
claiming the lots so purchased as their own from the year 1805 until the 
time of t r ia l .  The dispute was concerning two of the lots so originally 
laid off within the bounds of the said town, the lessors of the plaintiff 
claiming them as part of the home plantation of Henry Hampton, Sr., 
and as passing under the clause in his will devising to them that planta- 
tion. 

The defendant exhibited no written title to himself from the said com- 
missioners or anyone else, but he proved that three of the original com- 
missioners were still alive, and by one of these he proved that he, the 
defendant, was in the actual possession and occupation of these lots 
before and at  the death of Henry Hampton, Sr., and that he had been in 
constant possession more than seven years before the commencement of 
this action. I t  further appeared that Henry Hampton, Sr., had resided 
within one hundred yards of the town of Hamptonville, on the tract 
which he had purchased in 1801, from that time until his death, and it 
did not appear that he had ever set up claim to or exercised ownership 
over, any of the town lots as his home tract, or as part of his plantation. 
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His Honor held that the act of Assembly reciting that i t  was made by 
the consent of Henry Hampton, Sr., was constitutional, and that, even if 
i t  were not, actual adverse possession under i t  for more than seven years 

would give the defendant a valid title as against the lessors of the 
(142) plaintiff. That the title, by the act, vested in the commissioners, 

the survivors of whom might maintain an action, but that the 
lessors of the plaintiff, claiming under the will, could not. There was a 
verdict and judgment.for the defendant, and the lessors of the plaintiff 
appealed. 

J .  T.  Morehead for the lessors of the plaintiff. 
Boyden for t he  defendant. 

RUFFIN, C. J. Whether the statute by itself, or that together with the 
acts done under it, did or did not divest the title out of Henry Hampton 
we are very'clearly of opinion that the land so laid off for a town was 
thereby severed from the whole tract or "home plantation," so-as not to 
pass under that description in the devise. No part of the town tract was 
ever afterwards called or occupied by the testator as a part of his plan- 
tation; but i t  was called, known, and occupied as Hamptonville. This 
continued for twenty-six years before the date of the will. There is no 
claim even, or anything else, to raise the slightest presumption of a re- 
union of the village to the farm or "plantation," or to bring the village 
within the will. 

Although we do not perceive any such doubt in  the other questions as 
would induce much hesitation in  the decision of them, yet as the judg- 
ment on the one point puts an  end to all interest in  the lessors of the 
plaintiff under the.wil1, those questions must be left open until the heirs 
a t  law shall choose to raise them. 

PER CURIAM. Judgment affirmed. 

DEN EX DEM. OF ZACHARIAH CANDLER V. ELI LUNSFORD ET AL. 

Copies of State Grants. 

As patents or grants from the State are recorded in the office of the Secretary 
of State, copies of them obtained from that office may be given in evi- 
dence without accounting for the originals by all persons except the 
patentees or grantees themselves, or those claiming under them who 
would be entitled to the possession of the originals. 

(143) EJECTMENT for two tracts of land, tried at  Buncombe on the 
last circuit before his Honor, Judge Dick. 

After the lessor of the plaintiff had made out his case by showing a 
grant from the State for the lands in dispute, dated 10 January, 1829, 

1 1 2  
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and that the defendants were in possession of the said lands, the defend- 
ants offered in  evidence a copy of a grant from the State to one John G. 
Blount, of older date than the one to the lessor of the plaintiff, and cover- 
ing the whole of one of the tracts claimed by the lessor of the plaintiff, 
and also a large body of land not claimed either by the plaintiff's lessor 
or the defendants. An affidavit was also offered by the defendants in 
which i t  was stated that they did not know where the original grant to 
Blount, was, without stating that, they had made any inquiry for it. 
Upon this, and becuse it appeared further to the court that the Blount 
grant covered a large portion of Buncombe, and one or two of the adjoin- 
ing counties, and that i t  was a matter of notoriety in the county of Bun- 
combe that the said grant was, and for a number of years had been, in 
the possession of Colonel Love, of Haywood County, the court rejected 
the copy as evidence. The lessor of the plaintiff had a verdict and judg- 
ment, and the defendants appealed. 

No  counsel appeared for either party in this court. 

RUBFIN, C. J. The principle on which the court rejected the copy of ' 
the grant offered in  evidence by the defendants applies to papers between 
private persons. The rule is different as to patents or grants from the 
sovereign. They are enrolled in the office from which they emanate, and 
a r i  there records. Like all other records they may be used as evidence by 
all persons by obtaining copies, except the patentee or those claiming 
under him, who would be entitled to the possession of the original. Such 
was the rule at  the common law, inasmuch as the grant is of record. 
This principle is recognized by a statute of 1748 (Rev., ch. 44, sec. 6) ,  
which not only makes the "record of every grant in  the Secretary's office 
evidence, but goes further and makes the abstracts enter in  the 
office of Lord Granville, or (generally) exemplifications of them, (144) 
duly proved, evidence, as if the original were produced." 

The judgment appealed from must therefore be reversed and a venire 
de novo awarded. 

PER CURIAM. Judgment reversed. 

Cited: Ray v. Stewart,S05 N. C., 413; Clarke v. Diggs, 28 N. C., 
161; Osborne v. Ballew, 29 N. C., 416; McLenan v. Chisholm, 64 N. C., 
324. 
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THE STATE v. WILLIAM MANUEL. 

Constitutional Law-Working Out Court Costs. 

1. The act of 1831, ch. 13 (1 Rev. Stat., ch. 111, secs. 86, 87, 88, 89), provid- 
ing for the collection of fines imposed upon free negroes and free per- 
sons of color convicted of any criminal offense, by directing them to be ' 

hired out under certain rules, regulations, and restrictions, is not so 
clearly repugnant to the 39th section of the Constitution, which provides 
that  debtors shall not be continued i n  prison aft& delivering up bona 
fide their property for the use of their creditors, nor to the 19th section 
of the same which gives to the Governor the power of granting pardons, 
nor t o  the 10th section of the bill of rights, which prohibits the imposi- 
tion of excessive fines or the infliction of cruel or unusual punishment, 
nor to  the 3d section of the same which declares that  no man nor set of 
men a re  entitled to exclusive or separate privileges from the community 
but i n  consideration of public services, nor to  the spirit of the 12th sec- 
tion of the same, which forbids the deprivation of liberty to a free-man 
"but by the law of the land," nor to the principles of free government, 
a s  to  warrant the courts in  pronouncing i t  unconstitutional and void. 

2. The act of 1838, which provides tha t  if a n y  person shall be convicted in 
any court of record in this State of any crime or misdemeanor, and shall 
be i n  execution for the fine and costs of prosecution, and shall have-re- 
mained in prison for the space of twenty days, he may be discharged in 
the manner therein prescribed, does not repeal the act of 1831, ch. 13, 
but a s  the last expression of legislative will, necessarily abrogates so 
much of that act as  stands in  the way of its provisions. 

3. The primary purpose of the Constitution was the well being of the people 
by whom i t  was ordained, and the political powers reserved or granted 
thereby, must be understood to be reserved or granted to  the people col- 
lectively, or to  the individuals of whom it was composed. 

4. But that  section in the Constitution which prohibits the imprisonment of 
debtors, applies to debtors, whether citizens or foreigners, dwelling 
among us-and all those sections which interdict outrages upon the per- 
son, liberty or property of a freeman, secure to that extent all amongst . 
us who are'rescognized as  persons entitled to liberty, or permitted the 
enjoyment of property. They are  so  many safeguards against the viola- 
tion of civil rights, and operate for the advantage of all whom these 
may be lawfully possessed. 

5.  According to the laws of this State all human beings within it  fall within 
one of two classes, to wit, aliens and citizens. 

6 .  Foreigners, unless made members of the State, continue aliens. Slaves 
manumitted here become freemen-and if born within North Carolina 
a re  citizens of North Carolina-and all  free persons born within the 
State are born citizens of the State. 

7. Naturalization is the removal of the disabilities of alienage. Emancipa- 
tion is the removal of the .incapacity of slavery. The latter depends 
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' wholly upon the internal regulations of the State-the former belongs to 
the government of the United States, and it  would be a dangerous mis- 
take to confound them. 

8. The possession of political power is not essential to constitute a citizen. 
If i t  be, then women, minors, and persons who have not paid public 
taxes are  not citizens. 

9. Free negroes and free persons of color are  entitled as  citizens to the pro- 
tection of the 39th section of the Constitution, and the 10th section of 
the Bill of Rights. 

10. The cases of Burton v. Dickens, 7 N. C., 103, and Jordan v. James, 10 N. C., 
110, approved. 

11. The 39th section of the Constitution, under the operation of the act of 
'1778, Rev. ch. 133, prohibits the imprisonment of a n  insolvent debtor, 

after that  insolvency has been ascertained to be bona fLde in any man- 
ner directed by law, either before or since the adoption of the Constitu- 
tion. 

12. A fine imposed for a n  offense against the criminal law of the country is  a 
punishment. 

13. And as, after it 'has been judicially imposed, the same means may be used 
to enforce its collection, which by law the State may employ to collect 
its debts, i t  may, for this purpose, be regarded as  a debt due t o  the State. 

14. But it  is  not a debt within the meaning of the 39th section of the Consti- 
tution. 

15. Constitutions a re  hot themes proposed for ingenious speculation, but fun- 
damental laws ordained for practical purposes. Their meaning once 
ascertained by judicial interpretation and contented acquiescence, they 
are  laws in that meaning until the power that  formed shall think proper 
to change them. 

16. The costs of a convicted offender are  not a debt. 

17. The sentence pronounced against a convicted criminal that  he shall pay 
the costs of prosecution is as  much a part of his punishment as the fine 
imposed eo nomine, and it has never been held that  he could discharge 
himself therefrom by taking the oath of insolvency, except by virtue of 
statutory enactments authorizing or supposed to authorize such a dis- 
charge. 

18. The right of the Legislature to prescribe the  punishment of crimes belongs 
to  them by virtue of the general grant of legislative powers. It is a 
power to uphold social order by competent san,ctions unless they be 
restricted, and so far only as.they are  restricted by constitutional prohi- 
bitions, it is  a power i n  the Legislature to accomplish the end by such 
means a s  i n  their discretion they shall judge best fitted to effect it. 

19. The 39th section' of the Constitution has no application to, or bearing 
upon debts due to the State. 

20. I t s  object, and sole object, was to  protect unfortunate debtors who had 
been unable to comply with their private engagements, from the malig- 
nity, resentment and cruelty of their offended creditors. 

' 
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21. The language of the 10th section of the bill of rights is addressed direhly 
to the judiciary for the regulation oJ their conduct i n  the administration 
of justice. 

22. No doubt the principles of humanity, sanctioned and enjoined in this sec- 
tion, ought t o  command the  reverence and regulate the conduct of all 
who owe obedience to  the Constitution. But when the  Legislature, act- 
ing upon their oaths, specifying the fines to be imposed, etc., a s  the rea- 
sonable or excess of them, a re  necessarily questions of discretion, it  is  
not easy to see how this discretion can be supervised by a co-ordinate 
branch of the government. Certainly in  no case can i t  be, unless the act 
complained of contain such a flagrant violation of all  discretion as to 
show a disregard of constitutional restraints. 

23. Whatever might be thought of a penal statute, which i n  its enactments 
makes distinctions between one part of the community and another 
capriciously and by way of favoritism, i t  cannot be denied that  in  the 
exercise of the great powers confided to the Legislature for the suppres- 
sion and punishment of crimes, they may rightfully so apportion pun- 
ishments according to the condition, temptations to crime, and ability 
to  suffer, of those who are likely t o  offend, as  to  produce i n  effect that  
reasonable and practical equality in  the administration of justice, which 
i t  is the object of all free governments to accomplish. 

24. The execution of every sentence of a court is  under the control of the 
court, and the court is bound by obligations too sacred to be disregarded 
to allow time to make application for a pardon in every case where time 
is born fide desired for that  purpose. 

25. Appeals in  criminal cases annul the sentences rendered below, and whether 
the  sentences be approved or disapproved, they are not to  be affirmed or 
reversed i n  the Supreme Court; but the decision of that  court is to be 
certified to the court below with instructions to  proceed to judgment and 
sentence thereon agreeably to that  decision and t h e  laws of t h e  Btate. 

THE defendant, a t  t h e  S p r i n g  Term,  1838, of t h e  Super ior  Court  of 
Sampson, before h i s  Honor ,  J u d g e  Dick, was convicted of a n  asaul t  a n d  
battery, a n d  thereupon was  sentenced t o  p a y  a fine of twenty dollars, a n d  
it appear ing  t o  t h e  court  t h a t  he  was  a f ree  person of color a n d  unable t o  
p a y  t h e  sa id  fine, it w a s  f u r t h e r  ordered a n d  adjudged b y  t h e  sa id  court 
t h a t  t h e  sheriff of t h e  county of Sampson should h i r e  out  t h e  defendant 
t o  a n y  person who would p a y  t h e  said fine f o r  h i s  services f o r  t h e  short- 
est space of time. F r o m  this judgment t h e  defendant appealed t o  t h e  
Supreme Court .  

S t r a n g e  f o r  t h e  defendant. 
T h e  Attorney-General f o r  t h e  State .  

GASTON, J., af te r  s ta t ing t h e  case a s  above, proceeded a s  follows: 
There  i s  t h u s  direct ly  presented f o r  o u r  decision t h e  question which was 
heretofore raised and  argued i n  t h e  case of Oxemdine (ante, 2 vol., 435), 
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but which it was then deemed neither necessary nor proper to determine, 
that is to say, whether the act of 1831, ch. 13 (See 1 Rev. Stat., ch. 3, 
secs. 86, 87, 88, 89)) "to provide for the collection of fines imposed upon 
free negroes and free persons of color," be unconstitutional and void. 
Every case seriously questioning the constitutionality of a statute is 
entitled to the most deliberate consideration, because i t  invokes the exer- 
cise of the highest and most delicate function which belongs to the 
judicial department of the government. The case before us not only 
seriously raises this question-but raises it upon grounds so plausible at  
least, if not so strong, as to render a full examination of them a task of 
some difficulty. We have therefore felt it our duty to examine the 
question with diligence and care, and if the conclusion to which we 
have arrived be not right, the error will not have resulted from the omis- 
sion of our best efforts to form a correct judgment. 

The act of 1831 directs that when a free negro or free persons (148) 
of color shall be convicted of an offense against the criminal law 
and sentenced to pay a fine, if i t  shall appear to the satisfaction of the 
court that he is unable to pay the fine imposed, the court shall direct the 
sheriff of the county to hire out the free negro or free person of color so 
convicted to any person who will pay the fine for his services for the 
shortest space of time. It further makes it the duty of the sheriff during 
the week of the court, or as soon thereafter as may be convenient, pub- 
licly, at  the door of the courthouse, 'to hire out the convict to any person 
who will pay the fine so imposed for his services for the shortest space 
of time, and to take from the person so hiring, bond and security in  
double the amount of the fine so paid, payable in  the same manner and 
with the same conditions for the proper treatment of the free negro or 
free person of color during the time for which he is so hired, as are con- 
tained in  apprentice bonds, except the condition of teaching him to read 
and write. I t  declares that such hirer shall have the same authority 
over and the same right to require and control the services of such free 
negro or free person of color, and shall be liable in  all respects to the 
same obligations and duties as masters now have, and are liable to, in  
cases of apprentice bonds. I t  further enacts that if no person can be 
found who will pay the fine so imposed for the services of the free negro 
or free person of color so fined for a space of time not exceeding five 
years, i t  shall be the duty of the sheriff to hire the free negro or free 
person of color to any person who will pay the highest sum for his serv- 
ices for five years, which sum shall discharge the fine; and i t  shall be the 
duty of the sheriff after deducting five per cent commissions to account 
for and pay over the money collected by virtue of this act as other fines. 
Provided that if any free negro or free person of color hired out under 
the provisions of this act-shall abscond or leave the service of his master 
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STATE v. MANUEL. 
I 

before the expiration of his time, he shall be liable and bound to make 
up such time so elapsed by serving double the time thereof; and provided 
further that the fine imposed shall in  all cases be at  least equal to the 

amount of the costs of such prosecution. 
(149) On the part of the defendant i t  has been objected that the act in  

question comes in  direct conflict with that section in our Constitu- 
tion which protects the person of a debtor after ascertained insolvency 
from imprisonment for debt, and with those sections in our declaration 
of rights, which prohibit the imposition of excessive fines and the inflic- 
tion of cruel or unusual punishments, and the destruction or the depriva- 
tion of life, liberty or property of a free-man otherwise than by the law 
of the land. I t  was insisted, however, in argument by the Attorney-Gen- 
era1 that i t  was unnecessary to enter into the examination of these consti- 
tutional prohibitions, for that the defendant can set up no right and 
claim no benefit from them, because he is not a citizen of North Carolina. 
The positions of the Attorney-General are, first, that these provisions, 
being contained in  the fundamental law by which the people of North 
Carolina, theretofore a colony and dependency of Great Britain, rising 
in revolt against the oppressions of the mother country, constituted and 
declared themselves a sovereign and independent state; all the securities 
provided in  that fundamental law, either for persons or for property, 
and all the inhibitions against wrong, were designed exclusively for the 
benefit of those who were constituent members of that State, and of such 
as by inheritance or subsequent incorporation into that political body 
should thereafter become members thereof; and, secondly, that persons 
of color, whether born free or emancipated from slavery, were not orig- 
inally members of that political body and never since have been incor- 
porated into it. We do not yield our assent to either of these positions 
in  the extent in which they have been asserted. 

No doubt the primary purpose of the Constitution was the well-being 
of the people, by whom it was ordained, and the political powers reserved 
or granted thereby must be understood to be reserved or granted to that 
people collectively, or to the individuals of whom i t  was composed. But 
as justice is the great object, highest duty and best interest of every com- 
munity, that people wisely deemed i t  essential to the well-being of them- 
selves as a community so to consecrate by their most solemn sanctions 

certain great principles of right as to cause them to enter into the 
(150) very elements of their association, in  order that their violation 

should never be permitted to any who might be entrusted under 
the Constitution with the powers of the State. For instance, the 39th 
section of the Constitution is ,express that "all prisoners shall be bailable 
by sufficient sureties, unless for capital offenses when the proof is evident 
or presumption great." Can i t  be c ~ n t e n d e d ~ t h a t  this universal com- 
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mand may be disregarded unless the prisoner be a citizen? Take the 9th 
section of the declaration of rights, "all men have a natural and inalien- 
able right to worship Almighty God according to the dictates of their 
own consciences." I s  this declaration to be understood as of a right 
belonging solely to the citizens of North Carolina? Take the 7th) 8th, 
and 9th sections of the same instrument, by which it is declared that 
every man accused of a crime has a right to be informed of the accusa- 
tion against him, to confront his accusers and witnesses, and no man 
shall be compelled to give evidence against himself-that no free-man 
shall be put to answer any criminal charge, but by indictment, present- 
ment, or impeachment-nor convicted of a crime but by the unanimous 
verdict of a jury of good and lawful men in  open court. I s  i t  believed 
that these great principles in the administration of criminal justice may 
be set at  nought if the accused is not a citizen? By the 40th section of 
the Constitution it is provided that every foreigner who copes to settle 
i n  this State, having first taken an oath of allegiance to the same, may 
purchase, or by other just means acquire, hold and transfer land or other 
real estate, and after one year's residence shall be deemed a free citizen. 
I f  such a person, under the sanction of this clause, purchase land here, 
will it be doubted whether the land thus acquired is secured to him by 
that Constitution, so that it cannot be taken away, even before he be- 
comes a free citizen, otherwise than by the law of the land? We under- 
stand the section in the Constitution, whatever may be its meaning, pro- 
hibiting the imprisonment of debtors as applying to debtors whether citi- 
zens or foreigners dwelling amongst u s a n d  all the sections which inter- 
dict outrages upon the person, liberty, or property of a freeman, as 
securing to that extent for all amongst us who are recognized as persons 
entitled to liberty, and permitted the enjoyment of property. They 
are so many safeguards against the violation of civil rights and 
operate for the advantage of all by whom these rights may be (161) 
lawfully possessed. 

I t  is not necessary to examine very particularly the argument upon 
the second position, which in its course assumed on both sides very much 
the character of a political discussion. According to the laws of this 
State, all human beings within i t  who are not slaves, fall within one of 
two classes. Whatever distinctions may have existed in the Roman law 
between citizens and free inhabitants, they are unknown to our institu- 
tions. Before our Revolution all free persons born within the dominions 
of the king of Great Britain, whatever their color or complexion, were 
native born British subjects-those born out of his allegiance were aliens. 
Slavery did not exist in  England, but i t  did exist in  the British colonies. 
Slaves were not in legal parlance persons, but property. The moment 
the incapacity-or disqualification of slavery was removed-they became 
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persons, and were then either British subjects or not British subjects, 
accordingly as they were or were not born within the allegiance of the 
British king. Upon the Revolution, no other change took place in  the 
law of North Carolina than was consequent upon the transition from a 
colony dependent on an European king to a free and sovereign state. 
Slaves remained slaves. British subjects in North Carolina became 
North Carolina free-men. Foreigners until made members of the State 
continued aliens. Slaves manumitted here become free-men-and there- 
fore if born within North Carolina are citizens of North Carolina-and 
all free persons born within the State are born citizens of the State. 

A few only of the principal objections which have been urged against 
this view of what we consider the legal doctrine, will be noticed. I t  has 
been said that by the Constitution of the United States the power of 
naturaliaation has been conferred exclusively upon Congress-and there- 
fore it cannot be competent f o ~  any State by its municipal regulations to 
make a citizen. But what is naturalization? I t  is the removal of the 
disabilities of alienage. Emancipation is the removal of the incapacity 

of d a v e ~ y .  The latter depends wholly upon the internal regula- 
(152) tions of the State--the former belongs to the government of the 

United States. I t  would be a dangerous mistake to confound them. 
I t  has been said that before our Revolution, free persons of color did 

not exercise the right of voting for members of the colonial legislature. 
How this may have been i t  would be difficult at  this time to ascertain. 
I t  is certain, however, that very few, if any, could have claimed the right 
of suffrage, for a reason of a very different character than the one sup- 
posed. The principle of freehold suffrage seems to have been brought 
over from England with the first colonists, and to have been preserved 
almost invariably in  the colony ever afterwards. I n  the act of 1743, 
ch. 1 (Swann's Revisal, 111), it will be seen that a freehold of fifty acres 
was necessary to entitle the inhabitant of a county to vote, and by the 
act of 2d Sept. of 1746, ch. 1, ibid., 223, the freeholders only of the re- 
spective towns of Edenton, Bath, Newbern, and Wilmington were de- 
clared entitled to vote for members of the Colonial Legislature. The very 
Congress which framed our Constitution was chosen by freeholders. 
,That Constitution extended the elective franchise to every freeman 
who had arrived at the age of 21, and paid a public tax, and it is a 
matter of universal notoriety that under it free persons without re- 
gard to color claimed and exercised the franchise until i t  was taken 
from free men of color a few years since by our amended Constitu- 
tion. But surely the possession of political power is not essential to 
constitute a citizen. I f  it be, then women, minors, and persons who have 
not paid public taxes are not citizens--and free white men who have 
paid public taxes and arrived at  full age, but have not a freehold of fifty 

1 2 0  



N. C.] DECEMBER TERM, 1838. 

acres, inasmuch as they may vote for one branch and cannot vote for the 
other branch of our Legislature, would be in an  intermediate state, a 
sort of hybrids between citizens and not-citizens. The term "citizen" as 
understood in our law, is precisely analogous to the term subject in  the 
common law, and the change of phrase has entirely resulted from the 
change of government. The sovereignty has been transferred from one 
man to the collective body of the p e o p l e a n d  he who before was a ('sub- 
ject of the king" is now "a citizen of the State." Considering, therefore, 
the defendant as having a right to the protection of the clauses 
in  the Constitution and declaration of rights on which he relies, (153) 
we proceed to the examination of the alleged repugnancy between 
these and the act of 1831. The 39th section of the Constitution is in 
these words "The person of a debtor, where there is not a strong pre- 
sumption of fraud, shall not be continued in prison after delivering up 
b o r n  fide all his estate, real and personal, for the use of his creditors in 
such manner as shall be hereafter regulated by law." The argument of 
the defendant's counsel is that this declaration of the will of the people 
is found where details are not to be expected; that by it there is thus 
embodied into the Constitution a great hrinciple which pronounces im- 
prisonment of the body of an honest but unfortunate insolvent debtor, 
unjust and oppressive; that the restraint of his person, whether in jail 
or under the constraint of a master or keeper, is substantially imprison- 
ment; that a fine to the State, though imposed because of-crime, is debt; 
and that an act of the General Assembly commanding imprisonment of 
such insolvent to enforce satisfaction of this debt is therefore in  direct 
conflict with this paramount law of the land. The argument is relieved 
from one great difficulty with which i t  would otherwise have had to con- 
tend, by the adjudication of this Court in B e n t o n  v. Dickens, 3 Murph., 
103, and J o r d a n  v. James ,  3 Hawks., 110. I n  its terms the injunction of 
the Constitution would seem mandatory on the Legislature, and to be 
carried into execution only by the Legislature. The continuance in 
prison was forbidden after the surrender bona fide of the debtor's estate 
for the use of his creditors in such manner as should be thereafter renu- 

u 

lated by law; and until such regulations should be made by law it was 
not in  the power of any court to ascertain whether the required surren- 
der had been or had not been made. But in the cases referred to i t  was 
dec;ded that as the General Assembly in the year 1778, Rev., ch. 133, had 
declared all the acts of the colonial legislature which were in force 
before the Revolution to be yet in  force, so far  as they were not incon- 
sistent with the freedom and independence of the State, and with the 
new form of government; and as by an act of the colonial legislature of 
1773, it had been provided that a prisoner for debt, on surrendering 
his property for the use of his creditors *in the manner therein di- 
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(154) rected, or without any surrender where he was not worth forty 
- 

shillings sterling, and upon taking an oath of insolvency, should 
be set at liberty, and be forever discharged, both as to his person and 
property as against the creditor at whose instance, and for the debt 
upon which he was imprisoned-the act of 1778 was a substantial re- 
enactment of the regulations for ascertaining a b o n a  f i de  insolvency, 
and therefore u n d e r  t h e  c o n s t i t u t i o n ,  the insolvent complying with those 
regulations was protected from imprisonment for any antecedent debt 
to any creditor. Submitting, as it is our duty to submit, to the authority 
of these adjudications of our predecessors, we hold, therefore, that the 
39th section of the Constitution does prohibit the imprisonment of an 
insolvent debtor, after that insolvency has been ascertained to be b o n a  
fEde in  any manner directed by law either before or since the adoption of 
the Constitution. And we also agree that the principle thus sanctioned 
by the Constitution is not to be honored in  form only, and disregarded 
i n  substance by a literal adherence to the words "continued in prison." 
A delivery over of his person from the public prison to a master or pri- 
vate keeper is as much forbidden as his con t i nuance  in  the prison. But 
the same rule of construction which commands that effect should be 

' 
given to the constitutional will of the people, to its full extent, without 
regard to verbal subtleties, equally forbids that we should interpolate 
into the Constitution what the people did not.wil1, by an artificial and 
technical stretching of their language beyond its ordinary, popular and 
obvious meaning. U l t r a  c i t r a g u e  n e q u i t ,  consistere r e c t u m .  A fine im- 
posed for an offense against the criminal law of the country is a punish- 
ment-an evil or inconvenience in  the form of a pecuniary mulct, de- 
nounced and inflicted by human laws, in consequence of disobedience or 
misbehaviour, not by way of atonement or compensation, but as a pre- 
caution against future offenses of the same kind-to correct the offender 
and as a terror to evil-doers. After it has been judicially imposed the 
same means may be used to enforce its collection, which by law tho 
sovereign may employ to collect his debt-because by the imposition of 
the fine the right of the sovereign to that amount of money from him 

who has-been sentenced to pay it has been conclusively ascertained 
(155) of record. For this purpose it may be regarded as a debt due to 

the sovereign. But i t  is incontestible, we think, that the section 
of the Constitution which we are now considering did not embrace-and 
cannot without violence to many other provisions in  i t  be held to em- 
bract+-fines imposed on conviction of crimes. I t  speaks of a debtor  
honestly surrendering all his effects for the use of his cred i to rs .  Neither 
of these terms, "debt& or creditor," is appropriate to describe the rela- 
tion i n  which the convicted offender and the offended State stand to- 
wards each other. Again, the Constitution itself discriminates between 
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debts and fines. I n  this section it provides against unnecessary and wan- 
ton imprisonment for the collection of debts-but in  regard to fines its 
language is ('excessive bail shall not be required, nor excessive fines im-  
posed, nor cruel nor unusual punishment inflicted." Declaration of 
Rights; sec. 10. Here we find a fine classed where it ought to be, among 
the means used in  the administration of criminal justice, and in  immedi- 
ate connection with other punishments imposed or inflicted, in the course 
of that administration. Moreover, the 19th section of the Constitution 
confers on the Governor the power of granting pardons, but no part of 
the Constitution gives him any power over the public property, whether 
consisting of debts due to the State or of any other kind except the naked 
authority "to draw for and apply such sumsof money as shall be voted 
by the General Assembly for the contingencies of government," and for 
these he is "to be accountable." Now if a fine of this character be a debt 
-a mere debt-creating the simple relation of debtor and creditor, be- 
tween the individual who has been sentehed to pay and the State who is 
to receive it-certainly the Governor has no power to remit or release it. 
Yet from the institution of our government down to this day i t  has been 
the uniform, constant, and with one exception unquestioned usage of the 
Governor to grant a pardon, remitting fines thus imposed-and on the 
only occasion when the question of his right so to do was raised, this 
Court held that it did not admit of discussion. State v .  Tw i t t y ,  4 
Hawks, 193. Nay, up to the last session of our legislature it has been 
considered as undoubted law--(and because the law was so deemed 
the legislature at  that session passed the act to which we shall (166) 
hereafter have occasion to refer)-that there was no power under 
the law except the pardoning power of the executive which could relieve 
an  imprisoned offender from his fine. I t  has been the understanding of 
every branch of the government, legislative, executive and judicial-of 
the whole community ever since the constitution was ordained, that a 
fine might be remitted by pardon, because it was a punishment, and that 
a prisoner'could not be discharged from a fine under the insolvent acts, 
because in  the sense of the Constitution it was not a debt. I t  is too late 
now, if i t  ever could have been permitted, to entertain a doubt upon the 
subject. Constitutions are not themes proposed for ingenious specula- 
tion; but fundamental laws ordained for practical purposes. Their mean- 
ing once ascertained by judicial interpretation and contented acquies- 
cence, they are laws in  that meaning until the power that formed shall 
think proper to change them. The argument, therefore, which we have 
been considering fails in  this, that the fine imposed by the sentence below 
is not a debt within the meaning of the 39th section of the' Constitution. 
But the argument presents another view in  relation to the character of 
the fine which is proper to be considered. The last proviso in  the act 
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makes i t  the duty of the court before whom the conviction of a free 
negro or a free person of color shall take place, on ascertaining his 
insolvency, to impose in every case without regard to the character of'the 
offense, a fine at  least equal to the cost of prosecution. Now by antece- 
dent acts the several counties in the State are charged in  cases o f  insolv- 
ent criminals with the costs of prosecution, and all fines levied on con- 
victed offenders, belong to the counties respectively in  which the convic- 
tions are had. I n  pursuance of these acts the statute before us makes i t  
the duty of the sheriff to account for and pay over the money collected 
under it, after a deduction of his commissions, as other fines. I t  is, 
therefore, manifest, say the counsel for the defendant, that the very pur- 
pose of the enactments in  this statute is to reimburse the county the 
expense of prosecution, and that the fine so directed to be imposed, and 
all the machinery for collecting and discharging the fine, are in effect so 

many provisions for collecting costs, and whatever may be 
(151) thought of a fine really imposed for punishment, yet costs conse- 

quent upon conviction do constitute a debt. There are difficulties 
in  interpreting the act with which; of course, we should not hesitate to 
grapple were it necessary. For instance, it would seem that the fine, the 
minimum of which is fixed, is required to be imposed before the insolv- 
ency is ascertained. This may, however, be a mere inaccuracy of lan- 
guage or arrangement. But, however this may be, a very strong, if not 
insuperable difficulty is felt by a portion of the court in  asserting for the 
judicial branch of the government, a right to understand an act of the 
Legislature as professing one thing and meaning another, or to suppose 
the Legislature designed to do indirectly what was directly interdicted to 
them. Another portion of the court feels no such embarrassment, but 
thinks that the purpose of the act to secure to the counties the costs of 
prosecution is manifest, and that there is no indelicacy in  thus interpret- 
ing its enactments. I t  feels itself bound indeed to believe that the Legis- 
lature did not intend to violate the Constitution, and that they had no 
doubt of their right under the Constitution so to relieve the counties 
from the inconvenience of paying the costs of prosecuting insolvent free 
negroes. I t  conceives, therefore, that the Legislature being satisfied of 
the rightfulness of their object, might for very sufficient reasons of ex- 
pediency have preferred to accomplish this object rather by ordering the 
costs to be included in  the fine, than by the ungracious mode of excluding 
the persons convicted from the benefit of the laws which permitted in- 
solvency to exonerate from costs. But in the judgment of the Court it is 
unnecessary to determine whether this be or be not the true construction 
of the act, for the costs of a convicted offender are not a debt. The 
general rule of the common law was that the sovereign neither pays nor 
recovers costs. I t  is not easy now to say when this rule was first departed 
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from in  North Carolina, by making the payment of costs a part of the 
sentence of the court. The change was antecedent to the Revolution, for 
in  an act of 1762, for laying a tax on several counties of the District of 
of Halifax Superior Court, to repair the public prison thereof, and for 
other purposes (Swan's Revisal, 299)) the new practice seems to be 
recognized. - W e  find it there enacted "that the charges of com- 
mitting and keeping a crimin'al shall, if such criminal have not (158) 
sufficient estate to satisfy the  same, be paid by the public." Since 
the Revolution it has certainly been the usage in every case of convic- 
tion when a fine was imposed, to add thereto "and pay also the costs of 
prosecution." The existence of this usage was recognized in  an act of 
1778, ch. 4. (Iredell's Revisal, 363.) Up to that time the State's wit- 
nesses were not entitled to demand fees for their attendance. The act 
recites this as an injustice to these witnesses, and for the cure thereof 
directs that thenceforth they shall be allowed the same pay for their 
daily attendance as is allowed to witnesses attending in  civil suits, and 
such fees for attendance shall be paid by  the defendant u p o n  conviction; 
and if the State shall fail upon the prosecution of any offense of an 
inferior nature, the court may, at their discretion, order the costs to be 
paid by the prosecutor i n  case such prosecution shall appear to have 
been frivolous or malicious; and in case the defendant shall not be able 
to  pay costs, or the court shall not think fit to order the prosecutor to 
pay the same, that then, and in  that case, the clerk shall grant a certifi- 
cate to such witnesses in manner as certificates are directed to be granted 
to witnesses in  civil cause; and such certificates may be received by the 
sheriffs in  payment of public duties. The provision in  this statute for 
the case in  which the defendant shall not be able to pay costs, was ton- 
strued, or rather misconstrued, into a legislative permission for a de- 
fendant sentenced to pay a fine and the costs of prosecution, to discharge 
himself from the costs by taking the oath of insolvency. The act of 1787, 
ch. 11 (Iredell's Rev., 613) recites that many persons convicted on 
indictments take the benefit of the insolvent act, either neglecting or 
refusing to pay fee of office, and sheriffs' and gaoler's fees, and for 
remedy thereof, enacts that every person who shall be found guilty of 
any charge exhibited against him by indictment or presentment, and 
shall be unwilling or unable to pay the office and gaoler's fees that are 
or may be consequent thereon, shall be hired out by the sheriff of the 
county where such person is convicted, for such time as any person will 
take him, to serve for the said fees and charges, the said sheriff first 
advertising the time and place of hiring at  least ten days previ- 
ous thereto. This act, which was sometimes, though seldom, (159) 
enforced had the effect to put an end to the practice of discharg- 
ing criminals from costs by taking the oath of insolvency. It has never 
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been directly repealed, but it was regarded as harsh and offensive by a 
large portion of the community; and upon provisions being made by 
subsequent statutes for the payment of costs incurred by the state in 
prosecutions where the defendant was convicted but unable to pay, con- 
taining, i t  was thought, a clear indication that the defendant might be 
wholly discharged from the costs if insolvent, the act of 1787 was 
decided by the courts to have been implikdly repealed thereby. From 
this review of our usages, legislative acts, and judicial interpretation of 
them, it follows that the sentence pronounced against a convicted crim- 
inal that he shall pay the costs of prosecution is as much a part of his 
punishment as the fine imposed eo nomine ,  and that it was never held 
that he could discharge himself therefrom by taking the oath of insolv- 
ency, except by virtue of statutory enactments authorizing or supposed 
to authorize such a discharge. The right of the Legislature to prescribe 
the punishment of crimes belongs to them by virtue of the general grant 
of legislative powers. I t  is a power to uphold social order by competent 
sanctions. Unless they be restricted, and so far only as they are re- 
stricted by constitutional prohibitions, it is a power in the Legislature to 
accomplish the end by such means as in their discretion they shall judge 
best fitted to effect it. I f  they choose to annex as a penalty to that 
the offender shall in every case be mulcted, whatever other punishment 
may be inflicted, with the cost of prosecution, there is no authority in 
the land to gainsay it. I f  they think proper to provide that either the 
whole pecuniary penalty, or any part of it, fine and costs, or costs only, 
shall not be exacted when the prisoner is ascertained to be unable $0 pay, 
i t  is an act of grace which the judiciary will cheerfully carry into execu- 
tion. But if they do not so provide, the relief of the unfortunate 
offender must then be sought not from the judiciary, but from the Gov- 
ernor, who can remit all punishment or any portion of it. 

But there is another answer to this argument which is alike decisive. 
The argument assumes that the thirty-ninth section of the constitution 

restricts the power of the State in  the collection of debts due to 
(160) the State. We are satisfied that the assumption is unfounded, 

and that the section has no application to or bearing upon debts 
of this character. We think that this conclusion follows from the estab- 
lished rules for the interpretation of laws; from the nature of the pro- 
visions contained in  the section; and from the uniform exposition which 
has been given to it. The rights and interests of the sovereign, whether 
that sovereign be a king or a people, are not to be restrained or dimin- 
ished by general words not clearly referable to them. Upon this prin- 
ciple it was a well known rule of the common law that the king was not 
bound by any act of parliament wherein he was not named, unless i t  was 
an act in  assertion of public rights or in suppression of public wrongs, 
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and not interfering with his acknowledged interest. I t  is a principle 
founded in  good sense. Public rights exist for the support and well- 
being of the whole community. Every individual of that community has 
a n  interest'in their preservation and maintenance. They are of too great 
importance and of too general concern to be curtailed by construction 
and implication, and i t  is a natural presumption that when an interfer- 
ence with t h e m  is designed, the purpose will be unequivocally expressed. 
The language of the section is not applicable to public dues. I t  speaks 
of a bona fide surrender of all the estate, real and personal, of the debtor 
"for t h e  u s e  of h i s  creditors." Can it be believed that it was intended 
thereby impliedly to abolish the principle embodied in the institutions of 
our forefathers and supposed to be kept inviolate to this day, that the 
debt to the so-rereign shall be preferred to all other debts? Was a sur- 
render "for the use of the creditors of the debtor" which would violate 
this order of preference to the injury of the State, to draw down the 
special favor of the State upon the debtor? Was public delinquency to - 
be excused because the property taken from the State was applied to the 
use of the defaulter's creditors? The exposition of this section which has 
always prevailed is, we are convinced, the true one. The object, and 
sole object, of the provision was to protect unfortunate debtors who had 
been unable to comply with their private engagements, from the malig- 
nity, resentment, and crudty of their offended creditors; to take 
.from these  the power which the common law gave of incarcerat- (161) 
ing the person of their debtor for life, although he had hone$ly 
surrendered to them all the means he had of discharging their claims, 
and although this imprisonment deprived him of the ability to procure 
other means to pay what remained due. Upwards of thirty years ago it 
was decided in  the case of the S t a t e  against E x u m ,  in Hillsborough 
superior court (then the exchequer court of the State), where the defend- 
ant had been surrendered by his bail and committed in  execution upon a 
judgment against him as a district treasurer, that he could not be dis- 
charged from imprisonment as all insolvent; and it is confidently be- 
lieved that there never has been a case in which a public debtor has 
been allowed the benefit of this supposed constitutional right. 

The next ground on which it is urged that the act is unconstitutional 
is  for that i t  is repugnant to the tenth section of the bill of rights, which 
declares "that excessive bail shall not be required, nor excessive fines 
imposed, nor cruel nor unusual punishments inflicted." The act, i t  is 
argued, violates the principle of that part of this section which forbids 
the imposition of excessive fines, because i t  compels the court, whatever 
may be the nature of the offense-however trivial-to impose a fine at  
least equal in  amount to the costs of prosecution. And what, it is asked, 
are  the characteristics of the'offense thus peculiarly visited by legisla- 
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tive severity? They are two : that the offender is a free person of color 
and that he is unable to pay a fine. His  color and his poverty are the 
aggravating circudstances of his crime. Whether a fine be reasonable 
or.excessive ought to depend on the nature of the offense and the ability 
of the offender. But the nature of the offense is left out of consideration 
and the inability of the offender to pay is made the cause for .raising 
the mifiimum of the fine. 

Whatever force there may be in  this reasoning, addressed to a body 
intrusted with a discretion over the subject, we are compelled to regard 
i t  solely and exclusively so far  as i t  tends to show that the act is one 
which we can pronounce to be forbidden by the constitution. Now there 
are great, if not insuperable, difficulties in a court undertaking to pro- 

nounce any fine excessive which the legislature has affixed to an 
(162) offense. I t  must be admitted that the language of this section of 

the bill of rights is addressed directly to the judiciary for the 
regulation of their conduct i n  the administration of justice. I t  is the 
courts that require bail, impose fines, and inflict punishments, and they 
are commanded not to require excessive bail-not to impose excessive 
fines-not to inflict cruel or unusual punishments-and it would seem 
to follow that this command is addressed to them only in those cases 
where they have a discretion over the amount of bail, the quantum of 
the fine, and the nature of the punishment. No doubt the principles of 
humanity sanctioned and enjoined in this section ought to command 
the reverence and regulate the conduct of all who owe obedience to the 
constitutio'n. But when the Legislature, acting upon their oaths, declare 
the amount of bail to be required, or specify the fines to be imposed, or 
prescribe the punishments to be inflicted in  case of crime, as the reason- 
ableness or excess, the justice or cruelty of these are necessarily ques- 
tions of discretion, i t  is not easy to see how this discretion can be super- 
vised by a co-ordinate branch of the government. Without attempting a 
definitive solution of this very perplexing question i t  may at least be 
safely concluded that unless the act complained of (which it would be 
almost indecent to suppose) contains such a flagrant violation of all dis- 
cretion as to show a disregard of constitutional restraints i t  cannot be 
pronounced by the judiciary void because of repugnancy to the consti- 
tution. 

With respect to the act in question we cannot say that it does contain 
such a violation. I f ,  which seems to have been believed below, for the sen- 
tence is to pay a fine only, and which, as it is a penal statute, ought to be 
taken to be its true construction, the court is required to inflict no 
greater or other pecuniary penalty than the fine, then the offender's 
pecuniary punishment is not necessarily greater than that which in 
effect is denounced and imposed on all other offenders upon conviction; 
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and the objection as to excess will then be that he cannot have the benefit 
of regarding the fine t o  t h i s  extent  as a sentence to pay costs, and of 
obtaining a discharge from that part of it by reason of insolvency. The 
distinct effect of the objection thus considered will be hereafter ex- 
amined. 

After what has been said on the subject of excessive fines it (163) 
cannot be necessary to say much on the subject of cruel and 
unusual punishments. Our power to question the validity of a legisla- 
tive act, because it denounces a punishment which we think too severe 
or not of an usual kind-if it can exist at  all-certainly exists only in 
cases so enormous that there can be no doubt but that all discretion has 
been thrown aside. This act, whatever objections it may be exposed to 
because of its liability to abuse, i s  not subject to imputations of this 
kind. I t  contemplates, where the offender has not money nor property 
whereby he may be visited for his offense, that he shall not therefore 
escape all punishment, bu% shall be compelled to work out his fine. There 
is no penitentiary or public workhouse here, and therefore he must be 
put out to work under the charge of someone. Whether i t  was expedient  
to make that selection of that individual by an auction, and whether 
adequate precautions have been devised by the act to secure a proper 
keeper, and take from him adequate security for the humane discharge 
of his duties and exercise of his powers, are all inquiries exclusively 
belonging to legislative discretion. But the act does devise precautions 
designed to effect these purposes; makes the relation thereby created one 
well known to the law, that of master and apprentice, and subjects the 
master to legal visitation for inhumanity or improper treatment of such 
apprentice. 

But i t  was insisted that the act in  thus discriminating between the 
punishment of free persons of color and other free persons is arbitrary, 
repugnant to the principles of free government, at  variance with the 
spirit of the third section ,of the bill of rights denouncing exclusive 
privileges, and not of the character properly embraced within the term 
"law of the land." We do not admit the validity of this objection. 
Whatever might be thought of a penal statute which i n  its enactments 
makes distinctions between one part of the community and another 
capriciously and by way of favoritism, i t  cannot be denied that in  the 
exercise of the great powers confided to the Legislature for the suppres- 
sion and punishment of crime, they may rightfully so apportion punish- 
ments according to the condition, temptations to crime, and ability to 
suffer, of those who are likely to offend as to produce in  effect that 
reasonable and practical equality in  the administration of justice which 
i t  is the object of all free governments to accomplish. What 
would be cruelty if inflicted on a woman or a child, may be (164) 
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moderate punishment to a man. What might not be felt by a man of 
fortune would be oppression to a poor man. What would be a slight 
inconvenience to a free negro might fall upon a white man as intol- 
erable degredation. The Legislature must have a discretion over this 
subject, and that once admitted this objection must fail for the reasons 
already assigned in examining the objections as to the exercise of the 
powers admitted to be discretionary. 

One more objection remains to be considered. The constitution gives 
to the Governor the power of granting pardons, except where the prose- 
cution shall be carried on by the General Assembly or the law shall 
otherwise direct, and in this case he may, in  the recess, grant a reprieve 

. until the next sitting of the Genera1 Assembly. Now this act directs the 
sheriff to execute the judgment of the court during the week of its ses- 
sion or as soon thereafter as may be convenient, and thereby enables the 
sheriff to deprive the person convicted of an opportunity to apply to the 
Governor for a pardon or reprieve. The answ& to this objection is that 
the execution of every sentence of a court is under the control of the 
court, and that the court is bound by obligations too sacred to be disre- 
garded, to allow time to make application for a pardon in every case 
where time is bona fide desired for that purpose. Whether ths Gov- 
ernor's pardon could or would not come too late after the offender was 
hired out and the fine paid, is a question not necessary to be now decided. 
I f  the remaining in  service be a part of the punishment, certainly the 
Governor could remit what remained unexecuted of it. I f  the fine be 
the punishment and the hiring be but the mode of procuring the fine, 
the Governor's power over the subject would probably cease with the 
payment of the fine. 

Upon full consideration of all the objections urged by the prisoner's 
counsel, we do not find such clear repugnancy between the constitution 
and the act of 1831 as to warrant us in  declaring that act unconstitu- 
tional and void, and we are therefore of opinion that there was no error 
in  rendering judgment against the defendant agreeably to the provisions 

of that act. 
(165) Appeals in criminal causes annul the sentences rendered below, 

and whether the sentences be approved or disapproved they are 
not to be affirmed or reversed here. The law directs that the decision of 
this court shall be certified to the court below with instructions to pro- 
ceed to judgment and sentence thereon agreeably to that decision and the 
laws of the State. This imposes upon us the necessity of adverting to a 
law which has been passed since the appeal, and since the argument, and 
which has an important effect on the sentence to be rendered. I t  is 
enacted by a law of the last session that if any person shall be convicted 
in  any court of record in  this State of any crime or misdemeanor and 
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shall be in  execution for the fine and costs of prosecution, and shall have 
remained in prison for the space of twenty days, it shall be unlawful for 
the person,so i n  execution to be discharged from imprisonment under 
the same rules and regulations as are prescribed for the discharge of 
debtors in execution under the first and fourth sections of the fifty-eighth 
chapter of the Revised Statutes, entitled "Insolvent Debtors," provided 
that the act shall not be so construed as to release any person from im- 
prisonment who shall be in prison for any definite length of time under 
sentence of any court. This act does not repeal the act of 1831, but as 
the last expression of legislative will, i t  necessarily abrogates so much of 
that act as stands in the way of its enactments. The last act is one of 
mercy and grace, and in favor of human liberty, and is entitled to a 
favorable interpretation. But independently of this consideration it em- 
braces in express terms all persons convicted of offenses of whatever 
kind, and imprisoned for the payment of fines imposed by reason of con- 
viction, and therefore we cannot intend any such person to be excluded 
from the benefit of its provisions. We hold, therefore, that the defend- 
ant may discharge himself of the fine to be imposed under the act of 
1831, by remaining in  prison twenty days, and complying with the pro- 
visions referred to in the chapter of the Revised Statutes. I t  will be 
necessary, therefore, so to modify the sentence as after infliction of the 
fine to direct that the defendant be imprisoned until the said fine be 
paid or he be discharged therefrom by due course of law, and that if the 
prisoner shall not, within thirty days (or whatever period the 
court may think reasonable) be discharged by taking the oath of (166) 
insolvency as authorized by law, then that the sheriff be ordered 
to hire him out under the directions of the act of 1831. 

This opinion is to be certified to the Superior Court of Sampson, with 
instructions to proceed to sentence accordingly. 

As the defendant has not shown any error in the judgment below he 
must pay the costs of the appeal. 

Cited: Xtate v. Newsome, 27 N.  C., 253; State v. ~Wclntire,  46 N.  C., 
5 ;  Xtate v. Glen, 52 N. C., 324; Xtate v. Driver, 78 N.  C., 431; State v. 
Cannady, id., 541; State v. Davis, 82 N.  C., 612; Xtate v. Wallin, 89 
N.  C., 580; State v. Massey, 104 N.  C., 878; State v. Parsons, 115 N. C., 
732; State v. Nelson, 119 N.  C., 800; Guilford v. Commissioners, 120 
N. C., 26. 
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DEN EX DEM. OF ELI LUNSFORD V. JAMES M. ALEXANDER. 

Sub-Lease-Denial of Landlord's Title. 

1. It is a general rule that a tenant shall never be permitted to controvert or 
raise .objections to his landlord's title; and this rule extends to all 
partieg claiming under the lessor or lessee, so that the lessee's assignee, 
or undertenant cannot object to the title of the lessor or his assignee any 
more than the lessee himself could. 

2. The distinction between an assignment and an underlease depends solely 
upon the quantity of interest which passes, and not upon the extent of 
the premises transferred. When, therefore, the lessee of a house for 
seven years demises part of the house to another for the whole of his 
term, it is not underlease, but an assignment pro talzto. 

3. Where a party is estopped by his deed, a11 persons claiming under or 
through him are equally bound by the estoppel. ' 

THIS was an action of ejectment for a tract of land, tried at  Bun- 
combe on the last circuit, before his Honor, Judge Dick. 

(167) The lessor of the plaintiff in support of his title produced in 
evidence a deed of bargain and sale to himself from one Thomas 

Jump, dated 11 January, 1819, for the land in  controversy, and proved 
that after his purchase of the land he took possession of it, and in  the 
latter part  of the year 1828 leased i t  by deed to a Mrs. Skidmore for the 
term of five years from 1 January, 1829; that Mrs. Skidmore took 
possession in  January, 1829, and in  the latter part of the same year her 
husband leased the said land by deed for the balance of the aforesaid 

- term to Matthew Woodson and Zadoc Halcombe; that Woodson immedi- 
ately took possession of the land, and that his co-lessee, Halcombe, some 
time i n  1830, sold his interest in  the lease to the defendant Alexander, 
and made a written assignment thereof on the back of the deed of leases. 
That Woodson continued in possessicvn of the land until some time in the 
year 1830, when he sold his interest in  the land to Zachariah Candler, 
who took immediate possession of the same, and remained in  possession 
until August, 1831, when a man by the name of Hughey went into pos- 
session, and remained so until October, 1834, when this suit was 
brought. The lessor of the plaintiff then produced an affidavit of the 
defendant i n  which he stated that Hughey went into the possession of 
the land as his tenant, and i t  appeared that on motion the affiant was 
admitted to defend this suit as the landlord of Hughey. 

The defendant gave in  evidence a grant from the State to the aforesaid 
Zachariah Candler, covering the land in dispute, dated 10 January, 1829, 
and also a deed for the same land to himself from Candler, dated in 
August, 1831. H e  then proved by Candler that he, Candler, purchased 
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the interest of Woodson ih the  land in dispute for the purpose of getting 
into the possession; that Candler sold and conveyed all his interest in 
the land to the defendant by the deed above stated, and gave up the 
possession to the defendant in August or September, 1831. That Hughey 
went into possession the same year, and so continued until the suit was 
brought. 

His Honor instructed the jury that if they believed the evidence of 
the plaintiff's lessor he was entitled to recover; for it appeared that 
Candler got into possession of the premises under Woodson; that Cand- 
ler sold to the defendant, and Hughey as the tenant of the defend- 
ant went into the possession of the land before the expiration of (168) 
the lease to Skidmore, and continued in possession until the 
expiration of the lease in 1834, and up to the time of bringing suit. 
That the defendant was estopped to deny the title of the plaintiff's lessor, 
and could not avail himself of the grant to Candler until he had first 
surrendered the possession of the premises to the lessor of the plaintiff. 
The lessor of the plaintiff had a verdict and judgment, and the defendant 
appealed. 

No counsel appeared for either party in this court. 

DANIEL, J. I t  is a general rule that a tenant shall never be permitted 
to controvert or raise objections to his landlord's title, which rule extends 
to all parties claiming under the Iessor or lessee; so that the lessee's 
assignee, or under-tenant, cannot object to the title of the lessor or of his 
assignee any more than the lessee himself could. Comyn on Landlord and 
Tenant, 519, and the cases there cited. The distinction between an 
assignment and a lease depends solely upon the quantity of interest 
which passes, and not upon the extent of the premises transferred. 
When, therefore, the lessee of a house for seven years demises part of 
the house to another for the whole of his term this is not an under-lease, 
but an assignment pro tanto. Crusoe den. Glencowe v. Bugby, 3 Wilso, 
234. Blk. Rep., 766. Comyn on L. and T., 52. The defendant had a 
moiety of the interest in the term mentioned in the case assigned to 
himself, and subsequently the other moiety was assigned to Candler. 
The two assignees entered and held the term as tenants in common. 
Whereupon the relationship of landlord and tenants immediately took 
place between the lessor and them. Candler and the defendant, by the , 

assignment of the term to them, were privies in estate in the term covered 
by the original deed of lease, and each was estopped by that deed to con- 
trovert the lessor's title, before he surrendered the possession to the lessor. 
Co. Litt., 352, a. Brireton v. Evaw.  Cro. Eliz., 700. Hudson v. Robin- 
son, 4 Maul and Selwin, 485. Where a party is estopped by his deed, 
all persons claiming under it through him are equally bound by the 
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(169) estoppel. Xtowe v. W y s e ,  7 Conn. Rap, 214. T h e  defendant a s  
t o  a moiety was  estopped, being a s  to  th i s  p a r t  a n  assignee of 

t h e  lease; a n d  as t o  t h e  other  moiety, h e  could not be  permit ted t o  
set u p  a n y  defense t o  t h i s  action under  a conveyance f r o m  Candler,  
because his  g ran tor  a t  t h e  da te  of t h a t  deed was equally estopped t o  dis- 
pu te  t h e  lessor's title, which estoppel bound t h e  grantee. W e  t h i n k  t h e  
judgment  mus t  be affirmed. 

PER CURIAM. Judgment  affirmed. 

Cited:  Farmer  v. P i c k e m ,  83 N. C., 552; Pate  v. T u r n e r ,  94 N .  C., 
55; Alexander v. Gibson, 118 N.  C., 806. 

(170) THE STATE v. JOHN H. BENNETT. 

Forcible Trespass-Writ of Rest i tut ion-Condit ional  Sentence. 

1. In  an indictment for a riot and forcible trespass in entering a man's dwell- 
ing house, he being in the actual possession thereof, and taking from his 
possession slaves and other personal property, i t  is not necessary to show 
that  the prosecutor had the right to the property, or the right to the pos- 
session, but whether he had in fact the possession thereof a t  the time 
when that  possession was charged to have been invaded with such law- 
less violence, and any evidence tending to establish that  possession is  
admissible. 

2. An indictment for a forcible trespass in entering a man's dwelling house, 
which does not charge a n  expulsion from the house or a withholding of 
the possession thereof up to the time of the finding of the indictment, nor 
set forth the interest of the prosecutor, will not, in case of conviction, 
warrant a writ of restitution. 

3. Upon a conviction for a criminal offense, i t  is irregular to annex to the 
sentence any condition for its subsequent remission. A judgment, though 
pronounced by the judge, is not his sentence, but the sentence of the law. 
I t  is  the certain and final conclusion of the law following upon ascer- 
tained premises. I t  must therefore be unconditional. . 

4. The violence necessary to support an indictment for a forcible trespass in  
entering a man's dwelling house and taking from his possession personal 
chattels, will be sufficiently proved by showing that  the defendants 
appeared in such numbers and under such circumstances a s  to deter the 
prosecutor from resistance, though there was no actual breach of the 
peace. 

5. I n  such an indictment the presence of the prosecutor must be proved, but 
i t  need not be shown that he had hold of the chattels; i t  is sufficient if 
he were on the spot. 
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6. The practice which has prevailed to some extent in this State of inflicting 
fines with a provision that they should be diminished or remitted alto- 
gether upon matter thereafter to be done .or shown to the court by the 
person convicted, is illegal. 

'7. In cases where the law gives to the judges a discretion over the quantum 
of punishment, they may with propriety suspend the sentence for the 
avowed purpose-of affording to the convicted an opportunity to make 
restitution to the person peculiarly aggrieved by his offense, or to redress 
its mischievous public consequences, and when judgment is to be pro- 
nounced the use which has been made of such opportunity is very proper 
to be considered by the court in the exercise of that discretion. 

THE defendant was indicted, together with three other persons, (171) 
at  Guilford, on the last circuit, before his Honor, Judge Pearson, 
"for that they with force and arms in the county of Quilford, unlawfully, 
riotously, and routously, did assemble and gather together to disturb 
the peace of the State; and being then and there assembled and gathered 
together, the dwelling house of one Benjamin Curry, a free man of color, 
there situated, and then and there in ths actual possession of the said 
Benjamin Curry, unlawfully, riotously and routously did break and 
enter, and having so as aforesaid broken and entered the said dwelling 
house, then and there unlawfully, riotously and routously did take and 
carry away out of the actual possession of the said Benjamin Curry five 

1 slaves, to wit, Phillis, Harriet, Jim, Henderson, Emily, and Wade Hamp- 
ton, two beds, bedsteads and furniture, five chairs and three plates, the 

I said Benjamin Curry being then and there actually present forbidding. 
the said John H. Bennett, ;oseph Micheaux, William Hix, and William 
h a i l  so to do; and other wrongs to the said Benjamin Curry then and 
there un&wfully, riotously, and routously did; to the great damage of 
him, the said Benjamin Curry, to the evil example of all others in the 
like case offending, and against the peace and dignity of the State." 
There was a second count in the indictment charging the breaking the 
house and the taking and carrying away the slaves and othsr property, 
to have been done violently, forcibly, injuriously, unlawfully, and with a 
strong hand," instead of "unlawfully, riotously and routously," as in 
the first count, but similar in other respects to that count. 

On behalf of the prosecution it was proved that Benjamin Curry, a 
' free man of color, was living in the house mentioned in the indictment, 

and cultivating the land on which it was situated, and on the day of the 
alleged trespass was ploughing in oats near the house; that he bought the 
land about twelve years before, about which time he also bought the 
negro woman Phillis, who was his wife and the mother of the other 
slaves; that he lived on the land ever since he bought it, during all 
which time, with the exception of a few weeks, he had possession of the 

1 3 5  



I N  T H E  SUPREME COURT. 120 

negroes and other personal property, up to the time of the trespass; that 
on the day of the alleged trespass the defendant Bennett, in com- 

(112)  pany with the other defendants, came to the house in the posses- 
sion of Curry, and in despite of his repeated remonstrances, vio-. 

lently took and carried away the negroes and other personal property, 
and forcibly ejected Curry from the house, and put Hix, one of the 
defendants, in possession of it, who resided there until a few weeks 
before the trial, when he left the premises unoccupied. 

The defense was put upon the ground that Curry was not in posses- 
sion, and the defendants' counsel stated-that they expected to prove that 
Bennett was in possession, for that Curry had sold the land, negroes, 
and other property to him, and executed deeds therefor, and that after- 
wards was surrendered to Bennett, and that he, to continue his own 
possession, placed these negroes there to live, and gave permission to 
Curry to stay there as a guest OT lodger, or as his agent or overseer, he, 
Curry, taking care of the property in consideration of this permission to 
live with his wife and children. The defendants' counsel then read in 
evidence three deeds from Curry to Bennett, for the land, negroes, knd 
other property in question. This evidence was objected to by the Solici- 
tor General of the State. The defendants' counsel then introduced two 
witnesses, Hunt and Newsom, who gave evidence tending to establish 
the facts alleged in the defense. 

The Solicitor General then stated that he had much evidence to offer, 
but being aware that it would be objected to, he would ask permission to 
state it to the court, that he might obtain the opinion of the court 
whether the whole or any part of it was admissible. He was requested 
to state,it, which he did as follows: That the defendants' witness Hunt, 
and one Lindsay, had some time before the executions of thejldeeds by 
Curry to Bennett, by means of usury and extortion, obtained from Curry 
evidences of debt to a considerable amount, secured by a deed of trust, 
fraudulently obtained, upon Curry's land and negroes; that Lindsay and 
Hunt caused the trustee to advertise the negroes for sale, and that Curry, 
.under great apprehension that his wife and children would be sold and 
carried out of the State, applied to the defendant Bennett for assistance; 
that Bennett promised him that if he would put the negroes in pawn to 

him, Bennett, he would stand his security and enable him to 
(173) enjoin the sale and bring Hunt and Lindsay to a fair settlement ; ' 

that while Curry, was resting easy under this assurance, Bennett 
came to a secret understanding with Lindsay; that he, Bennett, would 
buy the negroes from Curry with Lindsay's claims, and Lindsay agreed 
to wait with him until he could send the negroes off and sell them; that 
a few days before the sale under the trust was to take place Lindsay 
refused to stand to his agreement with Bennett, upon which Bennett in- 

136 



N. C.] DECEMBER TERM, 1838. 

formed Curry that he could not assist him as he had promised; where- 
upon Curry took the negroes and carried them to Greensborough, and 
applied to counsel to have a bill of injunction prepared against Lindsay 
and Hunt ; that Lindsay and Hunt, hearing of this, went to Bennett and 
agreed to take one hundred ddlars less for their claims than had been 
before agreed upon if he wpuld hasten off and prevent Curry from filing 
his bill, and induce him to return with the negroes; that Bennett accord- 
ingly posted off to Greensborough, and by artful representations and fair 
promises of assistance, prevailed upon Curry to return with the negroes; 
that on the day of the sale, and just before the sale was to take place, 
Bennett procured Curry to execute the deeds above-mentioned, with an 
understanding that Bennett would bring Hunt and Lindsay to a fair 
settlement, and also that if Curry should pay to Bennett in twelve 
months the balance he, Bennett, should have to pay on the claims of 
Hunt and Lindsay, then the negroes and all the other property should 
be re-conveyed to Curry, and in the meantime he, Curry, should retain 
the possession; that Curry believed that all this was expressed in the 
deeds; that on the same day Lindsay handed over to Bennett all the evi- 
dences of debt and surrendered to him the deeds of trust, Bennett giving 
him his bond for the amount last agreed on. That some short time after- 
wards Bennett told Lindsay that Curry was determined to file a bill and 
expose all his usury and frauds, and moreover that Curry alleged that 
one of the notes was a forgery; that Lindsay thereupon agreed to com- 
promise upon almost any terms, and finally surrendered to Bennett' the 
bond which he, Bennett, had given him, endorsed "received and satisfied 
in full," and took from him a bond for less than one-fourth of the 
amount of the former to be paid when Bennett should sell the 
negroes. That all this was transacted before Bennett committed (174) 
the alleged forcible trespass. 

The defendants' counsel objected to all this evidence. The court 
was of opinion that only such parts of it as tended to explain the posses- 
sion and to show whether the possession was in Curry or Bennett, were 
admissible, as the titlec of the land was not at issue; and the court ex- 
cluded all'the evidence relative to what had been dbne and transacted 
before Bennett undertook to assist Curry, and also excluded all the 
evidence as to what took place between Bennett and Lindsay after the 
execution of the deeds by Curry, and the surrender of the trusts and 
evidences of debt by Lindsay and Bennett. The Solicitor then called the 
witnesses, who stated the transactions, substantially as set forth by the 
Solicitor between the time when Bennett undertook to assist Curry, and 
the execution of the deeds, and the surrender of the trust and evidences 
of debt. 
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The defendants' counsel, in the argument, insisted that forcible tres- 
pass could not be committed unless the person .in possession had some 
estate in  the property, and moved the court to charge that unless the 
jury were satisfied that Curry had an estate in  the property they should 
find for the defendants. 

His  Honor charged that to sustain the indictment the State must 
prove that Curry was in  possession of the hous'e, negroes, and other prop- 
erty; that being so in possession and being actually present, he was 
forcibly and with a strong hand deprived of the possession by the defend- 
ants; that in  this indictment it was a matter of indifference who had the 
title, for the law forbids even the owner of property forcibly to take that 
property from the possession of another who was present, because of its 
tendency to a breach of the peace; and that the reason why the defend- , 
ants had been permitted to read in evidence the deeds under which Ben- 
nett claimed was not to enable the jury to decide who had the title to 
the property, but to explain the possession and enable the jury to decide 
whether in point of fact at the time of the alleged trespass Bennett or 
Curry was in  possession. That if this evidence satisfied them that Curry 

was suffered to hold possession of the house, negroes, and other 
(175) property under an agreement that he should have twelve months 

to redeem, and in the meantime might keep the possession, then 
the indictment was sustained so far as possession was concerned. Or if 
the evidence did not satisfy them that there was this right to redeem, but 
they were satisfied that after the execution of the deeds Curry was suf- 
fered to retain the house, land, and other property, and the negroes, 
though taken away for a time, had been sent back, with the understand- 
ing that he was to keep possession of the house and land, negroes and 
other property as long as he behaved himself, in the language of one of 
the witnesses, or until Bennett called on him to give up the possr?ssion, 
and in the meantime was to work on the land and hold possess:on of the 
negroes, stock., etc., then the indictment would still be sustainad, so far 
as the possession was concerned; for though Bennett would then have 
the right to the possession whenever he chose to call for it, yet this case 
did not permit him to take possession by violence. But if the evidence 
satisfied them that after the execution of the deeds the possession of the 
hohse, negroes, and other property was surrendered to Bennett, and that 
he, with a view to continue his own possession, had put the negroes there 
to live, and gave permission to Curry to stay there as a guest or a lodger, 
or as his agent or overseer, he, Curry, having a care to the property in 
consideration of this permission to live with his wife and children, then 
the possession would be ill Bennett, and they should find the defendants 
not guilty. His  Honor further charged the jury that if they were satis- 
fied that Curry had possession, the next question was, did the defendants 
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by violence deprive him of that possession, he being present at the time? 
That this violence would be sufficiently proved by the defendants' ap- 
pearing in such numbers and under such circumstances as to deter Curry 
from resistance, though there was no actual breach of the peace; that to 
prove the presence of Curry it was not necessary to show that he had 
hold of the negroes, provided he was on the spot ; that this offense could 
not be committed in Curry's absence because there would then be no 
danger of a breach of the peace; it was necessary that he should be 
present so as to make it likely that there would be a breach of the 
peace. 

The jury returned a verdict of guilty against all the defend- (176) 
ants; whereupon i t  was ordered and adjudged by the .court that 
the defendant Bennett should pay a fine of $100, and each of the other 
defendants a fine of $10. I t  was further ordered and adjudged that the 
defendant Bennett should be imprisoned for six calendar months, the 
imprisonment to be remitted upon said Bennett's surrendering to Benj. 
Curry the negroes and other personal property mentioned in  the indict- 
ment, together with the debts and evidences of debt upon said Curry 
transferred to Bennett by Hamilton Lindsay, and executing to said 
Curry a reconveyance of the house and land, of the negroes, and other 
personal property contained in the deeds and bill of sale from Curry to 
Bennett, executing a release and discharge from all causes of action 
growing out of said deeds and bill of sale, the sufficiency of the deed of 
reconveyance and release to be approved by George C. Mendenhall and 
John A. Gilmer, attorneys of the court. I t  was further ordered that a 
writ of restitution should issue to the sheriff of the county, requiring him 
to place said Curry in possession of the house and land mentioned in the 
bill of indictment. From this judgment the defendant Bennett appealed 
to the Supreme Court. 

W .  A. G r a h a m  and J .  T .  Morehead for the  defendant.  
T h e  A t t o r n e y  General for the  State .  

GASTON, J. The first exception taken by the defendant in this case 
is because of the admission on the trial of irrelevant and improper testi- 
mony. This exception was argued by his counsel upon the assumption 
that the judge had received all the testimony which the Solicitor Gen- 
eral prayed leave to introduce. We were satisfied upon the statement of 
the case in the transcript that such could not have been the fact, but as 
the statement seemed to involve some inconsistency, probably the result 
of clerical inaccuracy, we have caused the transcript to be compared with 
the original record, and upon that examination find that his Honor 
declared that the rule of law excluded (not included as was set forth 
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(177) in  the transcript) all the evidence of what occurred before 
Bennett undertook to assist Curry, and also excluded all the evi- 

dence offered of what took place between Bennett and Lindsay after the 
execution of the conveyances by Curry, and after the surrender of the 
deeds of trust and evidences of debt by Bennett and Lindsay. We have 
caused the transcript to  be amended accordingly. I t  now distinctly 
appears, what before the court understood to appear, that the evidence 
admitted, which is the subject of this exception, was confined to the cir- 
cumstances attendant on and explanatory of the alleged sale by Curry to 
Bennett, under which the latter pretended that he had possession, and 
Curry only the care of the property conveyed by it. To this evidence we 
can see no valid objection. W e  perfectly agree with the judge that the 
guilt or innocence of the persons charged in respect to the offenses 
described in the indictment did not depend upon the question whether 
Curry had the right to the property, or the right to its possession; but 
whether he had in fact the possession thereof at the time when that pos- 
session was charged to have been invaded with such lawless violence. I f  
the house broken into were occupied by him as his dwelling house, and 
the goods forcibly wrested were held by him as his goods, and the evi- 
dence brought home to the accused the violence charged, it cannot be 
doubted but that the peace of the State was outrageously violated, and 
that the accused were guilty of the riot and trespass charged upon them. 
We are of opinion, therefore, that there was no error in  the conviction of 
which the defendant complains. We think, however, that there are 
objections to the judgment rendered upon the conviction. This was not 
a conviction of the offense of a forcible entry and detainer, much less of 
that offense under the statutes. The indictment does not charge an 
expulsion from the house, and a withholding of the possession thereof 
up to the time of the finding of that indictment, nor set forth the interest 
of the prosecutor in the house from which he was expelled. The convic- 
tion, therefore, did not warrant a writ of restitution. Rex v. Bake, 3 
Bur., 1732; Rex v. Wibon, 8 Term, 358; Hawkin's Pleas of the Crown, 

Book 1, ch. 28, see. 41. So on a conviction for a nuisance, unless 
(178) the indictment set forth the nuisance as still i n  existence, there 

cannot be judgment to abate it. The King v. Stead, 8 Term, 142. 
We are also of opinion that i t  was irregular to annex to the sentence 

any condition for its subsequent remission. We know that a practice 
has prevailed to some extent of inflicting fines with a provision that they 
should be diminished or remitted altogether upon matter thereafter to 
be done, or shown to the court by the person convicted. But we can find 
no authority in  law for this practice, and feel ourselves bound upon 
this first occasion when i t  is brought judicially to our notice, to declare 
i t  illegal. A judgment, though pronounced by the judge, is not his sent- 
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ence, but the sentence of the law. I t  i s  the certain and final conclusion 
of the law following upon ascertained premises. I t  must therefore be 
unconditional. When i t  has been rendered-except that during the term 
i n  which i t  is rendered i t  is open for reconsideration-the court have 
discharged their functions, and have no authority to remit or mitigate 
the sentence of the law. Hawkin's, Book 2d, ch. 48, see. 25; 1 Insti- 
tutes, 260; Xing v. Wingfield, Cro. Car., 251. This  is one of the high 
powers of the executive. i 

I n  cases where the law gives to the judges a discretion over the quan- 
tum of punishment they may, with propriety, suspend the sentence for 
the avowed purpose of affording to the convicted an opportunity to make 
restitution to the  person peculiarly aggrieved by his offense, or to redress 
its mischievous public consequences. And when judgment is to be pro- 
nounced, the use which has been made of such opportunity is very proper 
to be considered by the court in the exercise of that discretion. Practi- 
cally, therefore, every salutary effect of these provisional judgments is 
attainable without a departure from the forms of law. Rut if i t  were 
not, no considerations of expediency, or of supposed public convenience, 
can justify a departure from these, which are among the strong safe- 
guards of public right and private security. 

The judgment which has been rendered against the defendant is, 
therefore, reversed, and this opinion is to be certified -to the Superior 
Court of law for the county of Guilford, with directions to award sent- 
ence of fine or of fine and imprisonment against the defendant 
agreeably thereto and to the laws of the State. (179) 

PER CURIAM. Judgment reversed. 

Cited: State v. Perkins, 82 N. C., 684; Strickland v. Cox, 102 N. C., 
412; State v. Webster, 121 N.  C., 587. 

DEN EX DEM. OF MARTHA H. IVES V. MARK S. SAWYER. 

Claiming Under Same Person-Privy Examination. 

1. Where both parties claim title under the same person it is not competent to 
either as such claimant to deny that such person had title. ~ 

2. Where neither the certificate of the commissioners appointed to take the 
private examination of a feme covert upon a deed made by her and her 
husband, nor any record produced, show that she was privately examined, 
the deed is void as to her. 
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3. The case of M u r p h y  v. B a r n e t t ,  4 N .  C., 14;  B u r g e s  v. W i l s o n ,  13 N. C., 306; 
L u c a s  v. Cobbs, 18 N .  C., 228, and Fenner  v. Jasper,  ib., 34, approved. 

THIS was an action of ejectment, tried at Perquirnans on the last cir- 
cuit, before his Honor, Judge Bailey. 

The lessor of the plaintiff deducted title as follows: I n  the year 1772 
one Joseph Sutton devised the land in controversy to his son, Benjamin 
Sutton, who died intestate, leaving Granberry Sutton his heir at  law. 
Granberry Sutton died in the year 1795, after making his will, in which 
he devised the land to the lessor of the plaintiff, who was his daughter. 
The Suttons had possessed and cultivated the land for many years. The 
defendant objected to the lessor of the plaintiff's recovery on this evi- 
dence, as no grant from the State for the land had been exhibited. 
Whereupon she produced in evidence a deed for the said land from her 
deceased husband, Jesse Ives, and herself to one James Leigh, under 

whom the defendant claimed, in  which deed there was the follow- 
(180) ing recital, "it being a part of the land formerly Granberry Sut- 

ton's deed, and fell to the said Martha H. Ives, by heirship from 
her father, the said Granberry Sutton." This deed, the lessor of the 
plaintiff contended, was void as to her, for want of her private examina- 
tion thereto, though as she alleged it conveyed the interest of her hus- 
band in the land, and the recital therein estopped the defendant from 
denying her title under her father, Granberry Sutton. The only, evi- 
dence of the acknowledgment and probate of the said deed as to the lessor 
of the plaintiff was the following certificates, endorsed upon the deed, 
to wit : 
"Perq. Co. Court-February Term, 1820. 

"This deed of sale, Jesse Ives and wife, to James Leigh, was duly ac- 
knowledged in open court and ordered to be registered; at 'the same time 
Thomas Long and James Summer, Esq'rs, were appointed to take the 
private examination of Martha Ives, wife of said Jesse, separate and 
apart from her said husband, touching her signature to the said deed, 
and report accordi*ngly. Test .  JOHN WOOD, Cl'k." 

6'Pursuant to the commission to us directed, we, the undersigned, have 
proceeded to examine Martha H. Ives, as touching her signature to the 
within deed, and on examination she says she signed the within deed of 
sale freely and voluntarily, and without any fear or constraint of her 
said husband, or any other person. 

"Given under our hands and seals this 15th day of February, 1820. 
THO. LONG. (Seal) 
JAMES SUMNER. (Seal)" 
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I t  was proved on the part of the defendant that the 15th day of Feb- 
ruary, 1820, was during the session of the county court of Perquimans, 
a t  the February Term of that year. 

Under the instructions of his Honor the jury returned a verdict for 
the lessor of the plaintiff, and the defendant appealed. 

No counsel appeared for the defendant in  this court. (181) 
Devereux for the lessor of the plaintiff. 

DANIEL, J., after stating the case, proceeded as follows: The deed 
from Jesse Ives and wife, although void as to the lessor of the plaintiff, 
passed to Leigh under whom the defendant claims that interest in the 
land derived to the husband from his wife; and is an acknowledgment 
of the defendant, that Granberry Sutton had an estate of inheritance in 
the land, and that he derived title to the same as coming from the said 
Sutton, the identical person from whom the lessor now derives her title. 
Both parties claim directly from Granberry Sutton, and it is not compe- 
tent to either as such claimant, to deny that he had title. Murphy v. 
Barnett, 1 Car. Law Repos., 105. 

On the second point, the cases cited for the plaintiff's lessor, show 
clearly that the deed from Ives and wife to Leigh, is void as to the wife. 
The certificate of the commissioners does not show, nor is there Bny 
record produced that she was privately examined. The law has not 
been complied with and the defendant must fail on this ground. Burges 
v. Wilson, 2 Dev. Rep., 306; Lucas v. Cobbs, ante, 1 vol., 228; Penner v. 
Jasper. ib., 34. Judgment must be affirmzd. 

PER CURIAM. Judgment affirmed. 

Cited: Love v. Gates, pod; GiTliam v. Bird, 30 N .  C., 283; Long v. 
Orrell, 35 N.  C., 127; Copeland v. Xauls, 46 N.  C., 73; Johnson v. Watts, 
id., 230; Worsley v. Johnson, 50 N.  C., 74; Spivey v. Jones, 82 N. C., 
181; Christenburg v. King, 85 N.  C., 234; Curlew v. Xmith, 91 N. C., 
179 ; Ryan v. Hartin, id., 469 ; Bonds v. Smith, 106 N.  C., 565; Collins 
v.  Swanson, 121 N. C., 68. 
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Ross v. DURHAM. 

(182) DEN EX DEM. OF SAMUEL S. ROSS v. ACHILLES DURHAM. 

T e n a n t s  in Common--Deed b y  One-Estoppel. 

1. Where two persons purchase jointly from the same vendor, and enter into 
possession of a tract of land a s  tenants in  common, and after a common 
possession of several years, execute a n  agreement under their hands and 
seals, in  which they acknowledge that  they hold the land as  tenants i n  
common, i t  cannot be permitted t o  either of them, or to any other person 
claiming under either of them, until the rights thereby acknowledged 
shall be divested or changed, to  set that possession up a s  hostile to the 
title of his co-tenant. And in such case if one of the tenants i n  common 
convey by deed the whole land to another person, and recite i n  the deed 
that  he, the vendor, had title to  the whole, and the purchaser is  ignorant 
of the  tenancy in common, it  will not prevent the rule of law from attach- 
ing. The estoppel applies to the purchaser by reason of his privity with 
and under his vendor, not because of personal ill-faith. 

2. A deed for the whole land made by one tenant in  common to a third person 
is color of title, under which a possession by the purchaser for a sufficient 
length of time would divest the title of his co-tenant. 

3. An agreement made by two persons in  possession of a tract of land under 
a joint purchase in  which they acknowledged under their hands and seals 
that  they were tenants in  common of all the lands which they had pur- 
chased from their said vendor, estops both of them from denying that 
their vendor had title to the land, and also estops each from averring any 
antecpdent matter to  show that  the other had no title. 

4. Execution includes delivery, and when i t  is stated of. a deed a s  a fact that  
"its execution was proved," i t  must be understood that  such evidence was 
offered as  established its delivery prima facie. If i t  were, then the pro- 
duction of the deed by one of the grantees accompanied with testimony of 
long possession under i t  is  a very strong circumstance to  confirm the 
prima facie proof of delivery. 

5. Where a n  agreement was made between A and B, for the purpose of set- 
tling all  controversies between them, and in which they acknowledged 
among other things that  they were tenants in  common of all the lands 
which they had purchased from C, a memorandum endorsed on the agree- 
ment by the parties that  i t  was not to extend to the suit of D's heirs 
against B and C, "and A, a s  agent or attorney for said heirs," cannot be 
understood to except from the operation of the agreement the acknowl- 
edgment of the tenancy in common i n  the said land between A and B, 
although t h e s u i t  of D's heirs, for whom A was agent, was for the same 
land. 

(183) THIS was a n  action of ejectment, t r ied before h i s  Honor ,  J u d g e  
N a s h ,  a t  Rutherfcrd,  o n  t h e  last spr ing  circuit.  T h e  lessor of t h e  

plaintiff, i n  order  t o  show t i t le  t o  t h e  l and  i n  dispute, offered t o  produce 
i n  evidence a deed f r o m  one P e t e r  F i sher  t o  himself a n d  one Jacob  
Fisher ,  bearing da te  i n  1809, which deed was  objected t o  because it had  
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not been duly proved, as appeared from the certificate of registration. 
The objection was sustained by the court when the plaintiff's lessor 
proved its execution, and offered it in evidence as color of title, and 
showed a possession of the land under it from the year 1809 until 1818 
or 1819; and he further offered in evidence a deed from Jacob Fisher to 
the defendant, executed in  November, 1831, and proved the defendant to 
be in possession. The deed from the said Jacob to the defendant recited 
that the land was conveyed to said Jacob from the Marshal of this 
State. The deed from the Marshal referred to bore date in 1811. The 
plaintiff's lessor introduced also an agreement under seal between the 
said Jacob Fisher and himself, executed 10 April, 1817, wherein it was 
witnessed "that Samuel S. Ross and Jacob Fisher, both of the county of 
Rutherford and State of North Carolina, have mutually agreed and 
finally adjusted all their suits at  law, and all matters and things of 
whatsoever nature from the beginning of the creation unto the present 
date, and both acknowledge the following statement to be correct and the 
true meaning of their settlement, to wit: The said Samuel and Jacob are 
to be joint owners and equally interested in  all the land or tracts of land 
conveyed by Peter Fisher to the said Samuel and Jacob, to wit, etc," 
mentioning the land in controversy and other tracts. The deed from 
Peter Fisher to the plaintiff's lessor and Jacob Fisher was not registered 
till the year 1831, and i t  did not appear that the defendant, when he pur- 
chased from Jacob Fisher in 1827, had any knowledge of its existence. 
I t  also appeared in evidence that Peter and Jacob Fisher were in  posses- 
sion of the said land from the year 1804, and continued in  possession 
until 1818, and also that the plaintiff's lessor removed from the land in 
1818 or 1819 and went to South Carolina, and in  the year 1831 insti- 
tuted this suit. 

I t  was denied on the part of the defendant that the deed from (184) 
Peter Fisher to the plaintiff's lessor and Jacob Fisher, bearing 
date in 1809, had ever been delivered, and if it had, the defendant con- 
tended that the plaintiff's lessor had by solemn acts and declarations dis- 
avowed title under it, and he offered in  evidence first a bill of injunction 
sworn to and filed by the plaintiff's lessor in  Rutherford court of equity 
in  1814, against Peter Fisher and others, alleging a want of title in  the 
said Peter to the said land, and praying relief from the payment of the 
purchase money therefor. And to repel the effect of thk compromise 
executed on 10 April, 1817, the defendant offered in  evidence an instru- 
ment of writing executed on the same day and proved that i t  was exe- 
cuted at the same time by the plaintiff's lessor and the said Jacob Fisher, 
and insisted that the land in  question was excluded from the compromise, 
and the matter left at  large. The said instrument of writing was in 
these words : "It is hereby understood that the agreement made and con- 
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cluded by Samuel S. Ross and Jacob Fisher on 10 April, 1817, respect- 
ing their controversies, is to have no effect as to the suit of Mark Bird's 
Heirs v. Jacob Fisher and Peter Fisher and Samuel S. Ross, agent or 
attorney for said heirs; said suit is to stand in  as full force as though 
there had no agreement taken place between said parties. This is 
acknowledged by the parties to be our act and deed on 10 April, 1817." 
The defendant also offered in evidence a record from Rutherford Su- 
perior Court, from which it appeared that the plaintiff's lessor as 
attorney in fact for Mark Bird's heirs instituted an action of ejectment 
on behalf of said heirs against the said Peter and Jacob Fisher for the 
land in  controversy in the year 1812, and prosecuted the same until 
1818, and afterwards. I t  was also proved on the part of the defendant 
that the administrator of Mark Bird recovered a judgment in  the year 
1810 or 1811 against Peter Fisher, that the plaintiff's lessor purchased 
said judgment and instructed the sheriff to sell the land in  question 
under the execution on said judgment then in  his hands, and that the 
sheriff did so, when Jacob Fisher became the purchaser and took a deed 
from the sheriff, dated in 1812, which deed the defendant offered in evi- 
dence and relied on. I t  did not appear that the land in dispute had ever 

been granted by the State. 
(185) For  the lessor of the plaintiff i t  was insisted that the seven 

year's possession under color of title made his title a perfect one. 
I t  was also insisted for him that by the agreement aforesaid and the 
deed taken by defendant from Jacob Fisher, and the deed from the 
sheriff to Jacob Fisher in 1812, the defendant was estopped from deny- 
ing that the title was out of the State and in  Peter Fisher. 

For  the defendant i t  was insisted that the deed from Peter Fisher to 
the plaintiff's lessor and Jacob Fisher had never been delivered, and if 
i t  had that the plaintiff's lessor had disavowed title in Peter Fisher b~ 
his bill of injunction, by his prosecuting a suit as attorney in fact for 
Bird's heirs for said lands against said Peter and Jacob Fisher, and by 
his purchasing the judgment aforesaid, and causing the land to be sold 
by the sheriff. And it was also insisted that i t  was a fraud in  the plain- 
tiff's lessor to cause the land in question to be sold to satisfy his own 
execution, and thereby mislead and entrap an innocent purchaser. The 
defendant contended further that the agreement of 10 April, 1817, relied 
on by the plaintiff's lessor was rendered inoperative as to the land in 
dispute by the other agreement executed at  the same time, and that at 
most it could only raise an equity, and could not operate as an estoppel; 
that as the plaintiff's lessor had introduced the deed from Jacob Fisher 
to the defendant, which recited that said Jacob claimed under a deed 
and sale made by the Marshall for taxes, such recital was evidence for 
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the defendant and showed that said Jacob did not claim under. either 
Peter Fisher or the plaintiff's lessor; that a seven year's possession under 
color of title without showing a grant from the State would not ripen an 
imperfect title into a perfect one; and that as to the sheriff's deed he, 
the defendant, was not estopped, as he claimed under both creditor and 
purchaser. 

His  Honor charged the jury that delivery was essential to every deed, 
but that when a deed was produced by him to whom i t  purports to have 
been made, the presumption of law was that it was rightfully in his 
possession, and threw upon the party denying its delivery to show by 
sufficient evidence that it never had been delivered. That if in this case 
the defendant had satisfied them that.the deed from Peter Fisher 
t o  the plaintiff's lessor Ross, and Jacob Fisher never had been (186) 
delivered, they would lay it aside altogether in the consideration 
of the case, that if, on the contrary, they should be satisfied from the 
evidence that it had been delivered, then the plaintiff's lessor and Jacob 
Fisher became tenants in common, and each was estopped to deny title 
in  Peter Fisher so far  as theother was concerned, and that the estoppel 
extended to all claiming under them. That possession under the deed 
from Peter Fisher for seven years ripened the title into a good and valid 
one, and rendered i t  unnecessary for the plaintiff's lessor in  this case to 
produce a grant from the State. His  Honor instructed the jury further, 
that so far  as Jacob Fisher or those claiming under him were conoern~d, 
the plaintiff's lessor was not deprived of any right which Peter Fisher's 
deed vested i n  him, by the filing of the bill i n  equity or the other facts 
relied on by defendant's counsel that the deed of agreement made in 
April, 1817, between the plaintiff's lessor and Jacob Fisher, if it did not 
operate as a common law conveyance, was an acknowledgment on the 
part of Jacob Fisher that the plaintiff's lessor was a tenant in common 
with him, at least from that time in the land mentioned in the agre, pment 
(and the land now in controversy was so mentioned) and estopped the 
said Jacob and all claiming under him from denying i t ;  that as to the 
defeasance to that deed relied on by the defendant, i t  related to the suit 
then pending in  the name of Bird's heirs against the Fisher's, and not to 
the land now in  dispute. That as to the recital in the deed from Jacob 
Fisher to the defendant that the land was derived under a deed from the 
Marshall, that deed bore date before the compromise and agreement of 
1817, and could not alter the relation in which the parties stood to each 
other at  that time. The lessor of the plaintiff had a verdict and judg- 
ment, and the defendant appealed. 

D. B. Caldwell for the defendant. 
Clingman for the l e s s o ~  of the plaintiff. 
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G~ASTON, 5. The case does not set forth the evidence which was given 
respecting the execution of the deed from Peter Fisher to Jacob Fisher 

and the lessor of the plaintiff, and therefore it is impossible for 
(187) us to say positively whether there is or is not error in that part of 

his Honor's instruction which relates to the delivery of the deed. 
Execution includes delivery and when it is stated as a fact that "its exe- 
cution was proved," we must understand that such evidence was offered 
as established its delivery prima facie and until this evidence was con- 
tradicted or impeached. I f  it were then certainly the production of &he 
deed by one of the grantees, accompanied with testimony of long posses- 
sion under it, is a very strong circumstance to confirm the pr ima  facie 
proof of delivery. 

If this action had been brought against Jacob Fisher i t  is plain, we 
think, that the plaintiff would be entitled to recover. Not only had the 
lessor of the plaintiff and the said Jacob entered into the possession 
under one and the same claim of title, a deed from Peter Fisher to them 
as tenants in common, but on 10 April, 18J7, after they had been thus 
in possession for more than eight years, they executed an instrument 
which they called an agreement under their hands and seals for the 
avowed purpose df settling and concluding all controversies which had 
theretofore existed between them, whereby they do acknowledge, declare 
and agree "that they, the said Samuel and Jacob, are to be joint owners 
and equally interested in all the land and tracts of land conveyed by 
Peter Fisher to the said Samuel and Jacob." I t  could not be permitted 
to either of them, holding possession after this solemn declaration, until 
the rights thereby acknowledged should be divested or changed, to set 
that possession up as hostile to the title of his cotenant. I t  follows, we 
think, that the defendant, having succeeded to Jacob Fisher's possession, fl 

and coming into that possession under him, is equally estopped from 
denying the right of the lessor of the plaintiff. 

The declaration in Jacob Fisher's deed to the defendant that he had 
a title to the whole-or the ignorance of the defendant with respect to 
the right of the lessor of the plaintiff at the time when that deed was 
made, does not prevent the rule of law from attaching. The estoppel 
applies to the defendant by reason of his priority with and under Jacob 
Fisher, not because of personal ill faith. Jacob Fisher's deed was indeed 

a color of title under which a possession by the defendant for a 
(188) sufficient length of time, would divest the title of the plaintiff's 

lessor. But until that title was divested it was sufficiently estab- 
lished against Jacob Fisher and those coming in afterwards under Jacob 
Fisher by showing the avowed cotenancy with him. 
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A brief notice will be all that is necessary of the other points in the 
case. The statements made in  the bill i n  equity filed by Ross could only 
be material as evidence to show that Peter Fisher had not a good title at  
the date of his deed. But this would not effect the title of the plaintiff's 
lessor because the defendant was not at  liberty to dispute that title. 
The construction which the judge placed on the proviso or memorandum 
attached to the agreement was the only one it could bear. As to the 
marshall's deed-and the sale by the sheriff under the judgment of Bird's 
heirs against Peter Fisher, which judgment had been bought by Ross-it 
is enough to say that these, as well as the bill in  equity, all occurred 
previously to the execution of the judgment of 10 April, 1817, and all 
claims and contests under or by reason of them, were by that instrument 
concluded. 

We are of opinion that the judgment ought to be affirmed. 

PER CPRIAM. Judgment affirmed. 

RICHMOND M. PEARSON, ADMR. OF MARTHA TENNESSON 
v. JOHN TAYLOR. 

Will-Construction of Bequest.  

Where a testator bequeathed his negro woman Dice to his daughter Betsey, 
and added "the first born of Dice that is living hereafter to  fall to Martha 
Tennesson," it wras held, that the intention of the testator was to give to 
Martha Tennesson the first child that should be born alive of the body of 
Dice after the time he was speaking, to wit: the date of his will, and that 
she would take such first born child, whether born in the lifetime of the 
testator or after his death. 

THIS was an action of trover for a negro slave, named Joe, tried a t  
Davie, on the last circuit before his Honor, Judge  Settle. 

The plaintiff claimed under the following bequest in the will (189) 
of Caleb Webb, deceased : '(And to my eldest daughter, Betsy, I 
will and bequeath forever to her and her heirs, one negro woman, Dice, 
onej horse beast, one cow and calf, one bedstead and furniture for the 
same, the first born of Dice that is living hereafter to fall to Martha 
Tennesson, three sheep and one saddle to Betsey." I t  was alleged by 
the plaintiff that the slave Joe,.for the conversion of whom this suit was 
brought, was the first-born of Dice, as described in the will. There was 
testimony showing that there were other children born of Dice before 
Joe, but whether they were born before or after the date of the will did 
not appear. 
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His Honor instructed the. jury that the will of the testator did not 
take effect until his death, and that no child of Dice born alive during 
the life of the testator would satisfy the bequest; but if they believed 
that Joe was the first born of Dice, after the death of the testator, the 
plaintiff would be entitled to recover. The jury returned a verdict for 
the defendant, and the plaintiff moved for a new trial upon the ground 
that the judge ought to have charged the jury that the plaintiff was 
entitled to recover if Joe were the first born of Dice after the date of the 
will, though he were born in the testator's lifetime. The motion was 
overruled and the plaintiff appealed. 

Boyden and Cook for the  plaintiff. 
D. F. Caldwell for the defendant. 

DANIEL, J., after stating the case, proceeded as follows: I t  seems to 
us that the intention of the testator was to-give to Martha ~ennesson the 
first child that should be born alive of the body of Dice, after the 
time he was speaking, to wit: after the date of his will. The first child 
born alive of Dice, after the date of the will, would be a specific legacy, 
and if that child died in the lifetime of the testator i t  would be the lega- 
tee's misfortune. But, on the contrary, if Joe was the first child born of 
Dice after the date of the will the plaintiff would be entitled to recover 
his value, whether he was born before or after the death of the testator. 
We think the judge erred when he said that no child of Dice born alive 

during the life of the testator would satisfy the'bequest. 

(190) The judgment must be reversed and a new trial granted. 

PER CURIAM. Judgment reversed. 

Cited: Tayloe v. Bond, 45 N.  C., 19; Carroll v. Hancock, 48 N.  C., 
473. 

DEN EX DEM. OF ELIAS LYNCH V. SAUNDERS D. ALLEN. 

Deed-Change in Natural  Boundary. 

1. Where a deed calls for a line along the bank of a river, and after the date 
of the deed the bank of the river is changed by excessive floods, produc- 
ing violent and visible alterations, the boundary will not shift with the 
change of the river, but will be where the bank was at the date of the 
deed. 
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2. When a deed contains a double description "along the river" and "a marked 
line," the natural boundary is the more important description, and will 
control the marked line. 

THIS was an action of ejectment brought by the lessor of the plaintiff 
to recover a parcel of land lying between the dotted line B, C, D, E, and 
the river, as represented on the annexed diagram: 

South 

On the trial at Rutherford on the last circuit, before his Honor, (191) 
Judge Dick, the lessor of the plaintiff produced in evidence a 
deed for a tract of land lying on the northeast side of Main Broad River, 
and calling for a beginning in  John Bradley's line, which is at  A in the 
diagram, thence to the south branch of the river at B, thence down said 
river along a marked line to a willow bush, opposite the mouth of the 
Dead River at  E, thence crossing the river to the mouth of the said 
Dead River, thence with the meanders of the said Dead River, etc. The 
lessor of the plaintiff then proved that when he purchased the land, in 
the year 1820, a line was run and marked on the south bank of the river 
from B, along the river bank to a point opposite the mouth of the Dead 
River; that since that time the river had encroached on the north bank 
by freshets, and that by accumulation of leaves, soil, etc., deposited 
during those freshets, the south bank of the river had been extended, so 
that the bed of the river had been changed. One of the witnesses, who 
was present at  the survey in 1820, stated that he believed the south bank 
of the river was then at the line B, C, D, E ;  and another witness, who 
was also present at  that survey, stated that he thought the south bank 
was at  that time as far  out at  least as the line B, C, F, G. The surveyor 
who ran both those lines after the suit was brought stated that he.could 
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find no marked trees on either of them. The defendant was proved to be 
in possession of the land lying north of the line B, C, F, G, and between 
that line and the river. 

The defendant showed title to the land on the south side of the river, 
and his deed called for the plaintiff's line on the bank of the river, and 
he contended that he had a right to go to the south bank of the river, 
wheresoever that might be. His  Honor charged the jury that "if they 
believed from the testimony that the line was run and marked in  1820 as 
alleged by the lessor of the plaintiff, and that said line was either at the 
line B, C, D, E,  or the line B, C, F, G, and they further believed the 
defendant was in possession north of the line B, C, F, G, the plaintiff 
was entitled to recover." The lessor of the plaintiff had a verdict and 
judgment, and the defendant appealed. 

Cl ingman for the  defendant. 
D. P. Caldwell for t h e  plaintiff. 

(192) GASTON, J. The court is of opinion that there was no such 
error in  the instruction to the jury as to warrant a reversal of 

this judgment. We do not indeed hold that as the deed to the lessor of 
the plaintiff called for a marked line that this line, wherever established, 
was the boundary of that deed. We agree with the counsel for the de- 
fendant that as the deed contained a double description '(along the river" 
and "a marked line," the natural object was the more important descrip- 
tion, controlled the marked. line, and was in  law the true boundary. But 
it does not follow that because the river has deserted the bed in  which i t  
flowed when that deed was executed that the boundary of the land of the 
lessor of the plaintiff has shifted with it. Admit that such would have 
been the consequence if the river had receded from its southern bank by 
small and almost imperceptible gradations, a point upon which no opin- 
ion is intended to be expressed or intimated, this consequence does not 
follow from changes by sudden and violent floods. Such is stated to have 
been the fact in this case. The change of the bed of the river was made 
by freshets, which we must understand to be excessive floods, producing 
violent and visible changes; and the charge of the judge is not to be 
treated as an abstract proposition, but as a practical instruction to aid 
the jury in  applying the law to the case before them. 

PER CURIAM. Judgment affirmed. 

Cited:  W i l h e l m  v. Burleyson, 106 N. C., 381 ;  B r o w n  v. House,  118 
N.  C., 881. 
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JOHN W. CALDWELL v. JAMES S. SMITH. . (193) 

Sale of Personal Property-Defect-Quest& of Fact. 

1. Where in a contest about the sale and delivery of a slave, it is doubtful 
from the evidence whether the delivery, which was made, was for the 
purpose of transferring the property to the vendee, or merely that he 
should hold as bailee until a sale should be effected by means of a. bill 
of sale, the question should be submitted to a jury as one of fact for their 
determination. 

2. The act of 1792, 1 Rev. Stat., c. 37, sec. 19, applies to a sale between vendor 
and vendee, although no third person is concerned as creditor or pur- 
chaser. 

3. Where a sale is made at an agreed price, and the articles delivered do not 
correspond in nature or in qqtality with those contracted for, the vendee 
has a right to reject the articles altogether, but if he do not, and there is 
no warranty, the ordinary presumption is that he waives his objection to 
them, because of their not corresponding with the contract. If from the 
nature of the transaction it be not practicable for him to reject the 
articles altogether-as where they have been used before a discovery of 
the discrepancy-then, it has been held, he may reduce the vendor's claim 
to a quantum valebant, or to what the articles are actually worth. But 
where the vendee receives the very articles for which he contracted, and 
there was no stipulation with respect to its qualities, and these were as 
well known to him as to the vendor, the rule of caveat emptor applies, and 
he is bound to fulfill his contract by paying the stipulated price. 

THJS was an action of assumpsit, brought by the plaintiff, to recover 
from the defendant the price of a negro slave alleged to have been sold 
and delivered. Plea : Non assumpsit. 

Upon the trial at  Rockingham, on the last circuit, before his Honor, 
Judge Pearson, the evidence was that in the year 1831, one Latta con- 
veyed the slave in question to the plaintiff in trust to secure and pay cer- 
tain debts; that afterwards Latta and the plaintiff appointed by par01 
one Donnell as their agent to hire out the slave and sell him as soon as 
an opportunity offered; that the negro was hired out by'Donnell for the 
year 1833, to one Forrest, who lived near Hillsborough; that in Novem- 
ber of the year 1833, Donnell went to Hillsborough and offered to sell 
the negro, when the defendant, who was well acquainted with him and 
saw him frequently, after much chaffering, agreed to take him 
and persons were called upon to bear witness to the bargain. The (194) 
price fixed on was $525, payable on demand after the 1st day of 
January, 1834, with interest from that date; the defendant was to take 
possession of the negro as soon as his time was out with Forrest, to wit, 
about the 1st of January, 1834, and was to notify Donnell by letter of 
his having done so. The evidence left it doubtful whether the defendant 
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was to give Donnell his note for the price a t  February court, 1834, in 
Hillsborough, or whether Donnell was to take the defendant's letter as 
the evidence of debt. The evidence also left it doubtfuI whether the 
parties intended that the sale should be effected merely by the above 
stated bargain and delivery to the defendant, or whether, besides the 
sale and delivery by which the parties intended to pass the property, 
there was an  agreement that Donnell was to procure a bill of sale from 
the proper parties and hand it to the defendant, or whether the parties 
intended to effect the sale by a bill of sale to be procured by Donnell 
from the proper persons, and did not intend that the property should 
pass by delivery to the defendant, but only that he should hold the negro 
as bailee until the sale was consummated by the bill of sale. I t  was also 
proved that in November, 1833, Donnell appraised the plaintiff of his 
having made the trade, and the plaintiff assented to i t ;  that about the 
1st of January, 1834, the defendant took possession of the negro and put 
him to work at  his trade as a blacksmith, and notified Donnell thereof 
by letter, in  which he stated that the negro was in his possession; that 
he "considered him as delivered," and was ready to execute his bond, 
according to the contract. I t  appeared further that soon after Febru- 
ary court, 1834, the negro died, and the defendant upon a demand being 
made, refused to pay the money or give his note. The defendant's coun- 
sel, for the purpose of reducing the stipulated price, proposed to show 
that at  the time when the defendant took the negro into possession, he 
was in  bad health and of little or no value; but the court rejected this 
evidence, there being no suggestion of fraud or of a warranty of sound- 
ness. 

The defendant's counsel contended : 
First, that the evidence, if true, did not prove a sale accompanied 

with an actual delivery so as to pass the title under the act of 1792 (see 
1 Rev. Stat., ch. 37, sec. 19). 

(195) Secondly, that the act of 1792 did not apply to a sale between 
vendor and vendee, where no third person as creditor or pur- 

chaser was concerned. The last point was reserved with leave to move to 
set aside the verdict, and enter a nonsuit. 

His  Honor charged the jury that the property in  slaves might be 
passed in  two ways, either by a bill of sale or by a sale and delivery, and 
i t  was for them to decide from the evidence which of these two ways the 
parties intended to adopt; that if they intended to effect the transfer of 
the property by means of a sale and delivery, and the defendant took 
possession of the slave with an intention thereby to acquire the property, 
and make him his own, they would find for the plaintiffj although the 
evidence satisfied them that there was an understanding that after the 
slave had thus been transferred to the defendant and became his prop- 

1 5 4  



N. C.] DECEMBER TERM, 1838. 

erty, Donne11 was to procure a bill of sale and hand i t  to the defendant 
for the further assurance of his title. But if the evidence satisfied the 
jury that the parties did not intend to pass the property by sale and 
delivery, but intended to effect the sale by means of a bill of sale, and 
that the defendant took possession of the slave as a bailee, to hold him 
until a bill of sale was procured, then they would find for the defendant. 
The jury found a verdict for the plaintiff; and the defendant moved for 
a new trial  because of the rejection of his testimony, and also for error 
in the charge. This motion being overruled he moved to set aside the 
verdict and enter a nonsuit upon the question reserved, but this motion 
was also overruled and judgment pronounced for the plaintiff, where- 
upon the defendant appealed. 

W. A. Graham and Badger for the defendant. 
J .  T .  Norehead for the plaintiff. 

GASTON, J.* NO error has been shown by the defendant to warrant a 
reversal of this judgment. The <nstruction of the judge was in precise 
conformity to the doctrine laid down by this court in  the case of Henry 
v. Patrick, ante, 1 vol., 358, and the evidence justified that in- 
struction. The testimony offered for the purpose of reducing the (196) 
stipulated price was properly rejected. There was no warranty 
of the health of the negro, express or implied, and no imputation of un- 
fairness in  the vendor. Of course the rule of caveat emptor applied. 
The purchaser bought for better for worse, and was therefore bound to 
fulfill his contract. The cases which have been cited in  argument for 
the defendant, whether well or ill decided, do not apply to a sale of this 
character-butqto sales at an agreed price where the articles delivered 
do not correspond in nature or in quality with those which were con- 
tracted for. I n  such cases the vendee has certainly a right to reject the 
articles altogether. I f  he does not and there is no warranty, the ordinary 
presumption is that he waives his objection to them because of their not 
corresponding with the contract. But if from the nature of the transac- 
tion it be not practicable for him to reject the articles altogether-as for 
instance where they have been used before the discovery of this discrep- 
ancy-then according to these cases he may reduce the vendor's claim to 
a yuantum valebant, or to what they are actually worth. (Stark on Evi- 
dence, Vendor and Vendee.) But here the purchaser received the very 
article for which he contract,ed-there was no stipulation with respect 
to its qualities, and these were at  least as well known to him as to the 
vendor. There can be n e  more reason to discharge him from part of 
the price because the thing purchased turned out to be less valuable than 
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was expected, than there could be to charge him with a higher price if it 
had proved more valuable than was anticipated. Where contracts are 
lawful and fair it is the duty of courts to enforce their execution accord- 
ing to the agreement of the parties. The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Peatherston v. Peatherston, 33 N.  C., 319; Morris v. Rippey, 
49 N. C., 535; McEntyre v. McEntyre, 34 N. C., 302; 0dom.v. Harrison, 
46 N. C., 403; Waldo v. HaZsey, 48 N.  C., 108; Hobbs v. Riddick, 50 
N. C., 81; Smi th  v. Lpve, 64 N.  C., 441. 

(197) PENELOPE DOBBS v. WILLIAM H. GULLIDGE. 

Trespass Quare CZausum Pregit-Survival of Action-Constructive 
Possession. 

1. The action of trespass quare claw,.sum fregit, being a remedy for an injury 
to the possession, cannot be maintained by him who had not possession 
when the wrong was done. But where there is no actual possession in 
another, the law adjudges him in possession who has the property; and 
this possession, which is usually called constructive possession, is fully 
sufficient to maintain the action. 

2. The action of trespass quare clausum fregit is purely a personal action, 
sounding wholly in damages, and if  permitted to survive the person dam- 
aged, survives to his executor or administrator. It cannot be revived by 
the heir or devisee of the person injured. 

THIS was an action of trespass quare clausum fregit, brought orig- 
inally by William Dobbs, but during the pendency of the suit he died, 
and the present plaintiff, "the widow and devisee under the last will and 
testament of William Dobbs, came into court and became party plain- 
tiff." On the trial at  Anson, before his Honor, Judge Nash, on the last 
circuit, the plaintiff exhibited a clear title to the tract of land on which 
the trespass was committed, but she had no other possession than that 
which the law annexes to the title. The defendant was the owner of an 
adjoining tract, and about two years before the action was commenced 
cleared a field of about two acres, fenced it in and cultivated it, and 
continued in  the possession up to the time of the trial. At the time the 
defendant cleared the field, he declared that he did it with the view of 
taking possession. Upon this case the defendant moved that the plaintiff 
should be nonsuited on the ground that she ought to have brought an 
action of ejectment, and that trespass could.not be maintained. His 
Honor refused to nonsuit the plaintiff, but instructed the jury that the 
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action was well brought; that as the defendant was a mere intruder 
without title, his possession extended only to the boundaries of his en- 
closures; that the plaintiff was not entitled in  this action to any damages 
for the rents and use of the land within the fence of the defendant; but 
was entitled to damages for the entry on her land by the defendant. 
Under these instructions the plaintiff had a verdict and judgment, and 
the defendant appealed. 

Winston,  for t h e  defendant .  (198) 
Mendenhal l  for t h e  plaintif f .  

GASTON, J. The exception taken by the defendant to the charge of the 
judge is untenable. Trespass being a remedy for an injury to the posses- 
sion cannot be maintained by him who had not possession when the 
wrong was done. But where there is no actual possession in  another, the 
law adjudged him in possession who has the property. This possession, 
usually called with us constructive possession, is fully sufficient to main- 
tain the action. 

I f  there was no other objection to the judgment below i t  would be 
affirmed. But there is an error apparent o n  thc record which the appel- 
late insists upon, and on account of which the judgment must be reversed. 
Wm. Dobbs, who instituted the action, died p_ending the suit, and there- 
upon "Penelope Dobbs, the widow and devise under the last will and testa- 
ment of William Dobbs, came into court and was made party plaintiff." 
At  common law the action of trespass could not be maintained by or 
against representatives. By our act of 1799, ch. 532, it is declared that 
the action of trespass "where property is in contest, and such action is 
not purely vindictive," together with certain other actions therein 
enumerated, shall not abate or be discontinued by the death of either 
party plaintiff or defendant, but the same shall and may be revived in 
the manner prescribed for the revival of other actions. The manner 
referred to is by an application to thg court of the heirs, executors or 
administrators of the plaintiff, if he  hath died, or by bringing into 
court the heirs, devisees, or executors or administrators of the defendant, 
if i t  be h i s  death that renders a revival of the suit necessary. Whether 
the action is to be revived by or against heirs-or by or against the per- 
sonal representatives-must depend upon the nature of the action. Tres- 
pass is purely a personal action sounding wholly in damages. A right to 
recover a recompense for damages sustained is a chose in action, which, 
if permitted to survive the person damaged, survives to his executor or 
administrator. The heir or devisee has no interest in or claim to it-and 
cannot therefore either originally prosecute a suit for it, or revive one 
that has been instituted in  the life of the person injured. McPherson  v. 
S e g u h e ,  3 Dev., 153. 
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(199) As a judgment has been erroneously rendered for the plaintiff 
below, when no judgment ought to have been rendered for either 

party, that judgment is reversed-and judgment on the verdict is 
arrested. 

PER CURIAM. Judgment reversed. 

Cited: Patterson v. Bodenhammer, 33 N.  C., 9 ;  Brooks v. Stinson, 44 
N.  C., 73; London v. Bear, 84 N.  C., 272; State v. Reynolds, 95 N .  C., 
619. 

WILLIAM M. JOHNSON ET UXOR V. JAMES W. ENGLAND. 

Judgment-Married Woman-Statute of Presumptions. 

1. A judgment confessed to a married woman a s  if she were single, comes 
within the operation of the act of 1826 (1 Rev. Stat., ch. 65, see. 1 3 1 ,  pre- 
scribing the time within which the presumption of payment or satisfac- 
tion on judgments shall arise, notwithstanding the coverture, and 
although the scire facias to r'evive the judgment is sued out in  the name 
of the husband and wife. 

2.  If a woman sues, and afterwards marries, and the marriage is not pleaded 
i n  abatement puis darrein continuance, she may have judgment, which 
cannot be reversed for error. 

3. The husband has entire control over a judgment confessed to or obtained 
. by his wife during coverture, and the proper way for him to proceed to 

enforce i t  is by making himself a party by scire faoias as  in  case of a 
judgment obtained by a feme covert durn sola, and who had married 
before execution. 

TIIIS was a scire facias to revive a judgment, to which the defendant 
pleaded "payment." 

I t  appeared u'pon the trial at Moore, on the last circuit, before his 
Honor, Judge Nash, that the judgment, t o ~ e v i v e  which this scire facias 
was brought, was confessed by the defendant at  the August Term, 1819, 
of Moore County Court, to the feme plaintiff, who then was, and still 
continued, the wife of the other plaintiff. On this judgment two con- 

secutive executions issued, the last of which was returned to Feb- 
(200) ruary Term, 1820, after which no other execution ever issued in  

the case. The seire facias to revive the judgment was issued on 
the 4th day of August, 1836. The defendant contended that from the 
lapse of time between the issuing of the last execution on the judgment 
and the scire faeias to revive it, the act of 1826 (see 1 Rev. Stat., ch. 65, 
see. 13))  raised a presumption of its payment. The plaintiffs on the 

'other hand contended that as the judgment was confessed to a feme 
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covert, the presumption of payment could not arise from the lapse of 
time. His Honor charged the jury in favor of the defendant on the 
operation of the act of 1826, and he had a verdict and judgment, from 
which the plaintiffs appealed. 

W i n s t o n  for the  plaintiffs. 
30 coumel  appeared for the defendant  in t h i s  Court.  

DANIEL, J., after stating the case, proceeded as follows: The act of 
1826 (1 Rev. Stat., ch. 65, see. 13))  declares that the presumption of pay- 
ment of a judgnfent shall arise within ten years after .the right of action 
on the same shall have occurred, and on the same rules as now exist at 
law in such cases. The judge, in his charge, told the jury that the law 
presumed the debt was paid. The plaintiff's counsel now contends that 
the circumstance of Mrs. Johnson being a feme covert at the time the 
judgment was confessed to her, and her continuing so up to this time, 
was sufficient to repel the presumption of payment; and therefore the 
judge erred in his charge to the jury. We are of a different opinion 
from the counsel. Suppose an action had been commenced by a feme, 
whilst she was single, and she had married pending the suit, and at com- 
mon law the defendant had not pleaded that fact i11 abatement since the 
last continuance, she would, notwithstanding her marriage, have had 
final judgment in her favor which could not have been reversed in a writ 
of error. The present judgment, it seems to us, stands upon the same 
footing; the husband in each case would have had entire control over it, 
and might have issued execution and collected the money. Two executions 
have been issued on this judgment, which we must understand to have 
been ordered by the husband, as the wife had not legal ability to 
execute a power of attorney to cause the executions to be issued. (201) 
The more correct way would have been for the husband to have 
made himself a party by scire facias, as in the case of a judgment ob- 
tained by a feme d u m  sola, and who had married before execution. But 
the husband has elected to act on this judgment; and the cases cited for 
the plaintiff of a bond or promissory note giren to a feme covert (and 
not dissented to or sued on by the husband) surviving to the wife or her 
administrator, does not here apply. The fact of these executions having 
been issued, goes to strengthen the presumption of payment. There is 
no saving clause in the act of 1826, or in ally of the rules of the common 
law therein referred to, to take this case out of its operation. Therefore 
the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  S u m m e r l i n  v. Cowles, 101 N .  C., 478. 
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(202) MARY M. CONNER v. JOSEPH D. SATCHWELL, ADMINISTRAROR OF 

WILLIAM H. PRICE. 

Will-Construction of Bequest-Assent of Executor.  

1. Where a testator, after leaving all his negroes to his wife: for life, and giv- 
ing to his son after his wife's death, a negro woman named Suck, be- 
queathed to his daughter as follows: "After my wife's decease, I give and 
bequeath to my daughter, M. M. C., one negro boy, and if  my negro 
woman Suck should have another child, I give it to my daughter, M. M. 
C.;" and after the testator's death and during the life 0.f his widow, Suck 
had two childreh, of whom the elder died in the life-time of the widow 
and the other survived her: It was held, that by the bequest only oae 
and that the first born child of Suck was given to the daughter, that in 
such first born child she took a vested interest immediately upon the 
death of the testator; and that although such child died in the life-time 
of the widow, yet the daughter had no title, upon the death of the widow, 
to the other child of Suck, which was then living. 

2. Where a testator bequeathed a negro woman to his wife for life, and if the 
negro woman should have another child, then after his wife's decease that 
his daughter should have the child: I t  was held, that the assent of the 
executors to the legacy of the negro woman to the wife for life, was an 
assent of the bequest of the child to the daughter, although such assent 
was given before such child was born. 

3. The case of Ingrams v. Terry, 9 N. C., 122, approved. 

DETINUE for a negro slave named Eli-plea non-detifiet, upon which 
issue was joined, and the cause tried at Beaufort, on the last circuit 
before his Honor, Judge  Toomer.  

The plaintiff' claimed the slave in question under the, will of her 
father, William W. Mallison, in which, among others, were the following 
clauses: "I lend unto my beloved wife, Sarah Mallison, during her 
natural life, or widowhood, all my negroes, and stock, all that I possess, 
and all my household furniture." "After my wife's decease I give and 
bequeath to my daughter, Mary M. Conner, one negro boy named Tom, 
one.bed and furniture, half dozen silver table spoons, and half dozen tea- 
spoons, one bureau, and glass. And if my negro woman Suck should 
have another child, I give it to my daughter, Mary M. Conner, and one 
loom." "After my wife's decease, I give and bequeath to my son, Francis 

Mallison, one negro boy named Jack, and one negro woman named 
(203) Suck, one feather bed and furniture, one silver ladle, one table, 

one chest." I t  was admitted on the trial that the testator had 
but one negro woman named Suck; that the executors proved the will 
and assented to the legacy to Sarah Malli~on, who took possession of 
Suck as legatee for life; that Sarah Mallison died before the commence- 
ment of this suit; that after the probate of the will, and while she was 
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held by the tenant for life, Suck had a child named Sid, and about two 
years thereafter she had another child called Eli, the subject of this con- 
troversy; and that the child Sid died before the death of Sarah Mallison. 

The defendant insisted that the plaintiff acquired by the bequest no- 
title to Eli ;  that if she acquired title by this bequest to any child of 
Suck it was to Sid, and not to Eli. The defendant also insisted that if 
Eli was beq~e~ thed  by this clause of the will to the plaintiff, the legatse 
for life of Suck had no interest in him, but the plaintiff had a right to 
him at his birth, and that it was not a bequest to the plaintiff in remain- 
der, and therefore the assent of the executors to the bequest of Suck for 
life was no assent to the bequest of Eli to the plaintiff. I t  was admit- 
ted that the executors refused their assent to the claim of the plaintiff to 
Eli, and that they never assented to such legacy, unless their assent to the 
legacy of Suck to Sarah Mallison for life was in law an assent to the 
alleged bequest of Eli to the plaintiff. His Honor intimated an opinion 
against the claim of the plaintiff, whereupon she submitted to a nonsuit 
and appealed. 

Badger f or-the plaintiff. 
J .  H. Bryan for the defendant. 

GASTON, J. We concur in opinion with the judge who presided at the 
trial that the plaintiff did not make out a title to the negro for which 
her action was brought. 

I n  the second clause of the will which we are called on to expound 
the testator bequeaths to his wife all his negroes during her natural life 
o r  widowhood-and in a subsequent clause he gives, after his wife's 
decease, a negro boy named Jack, and negro woman Suck to his son, 
Francis. I n  the clause under which the plaintiff claims title he expresses 
himself thus: "After my wife's decease I give to my daughter . 

Mary M. Conner, one negro boy named Tom, and if my negro (204) 
woman Suck should have another child I give it to my daughter 
Mary." I t  is probable that the testator did not contemplate the proba- 
bility of Suck having more than one child; but, however this may be, 
i t  is certain that he has made no express disposition of more than one 
such child. To hold that he bequeathed to the plaintiff by these words 
all the issue, however numerous, which Suck might have, would be to 
extend the testator's expressions beyond their obvious import. 'We see 
no sufficient reason to justify such a license; we do not find in the will 
any evidence that such was the deliberate purpose of the testator, and 
we cannot attribute the intention to him by mere conjecture. Whether a 
different construction might not obtain had the words used been any 
child (a case put by the plaintiff's counsel), it is unnecessary to decide, 
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for if a different construction were then to prevail i t  would be because 
of the  more comprehensive import of the adjective "any," rendering i t  
susceptible of application to one or more objects, and approaching closely 
to that of "every." But another means one other-and it alone is given. 
The next inquiry is, if both the children of Suck did not pass by this 
clause to the testator's daughter, did either? and if so, which of them did 
so pass? We entertain no doubt but that she became entitled to one of 
these children. The gift of Suck to his son Francis carried with it, as 
part  of Suck, all the issue she might thereafter have, with the exception 
of what was bequeathed to his daughter. The gift to her of the child of 
Suck, should she have but one, afford a moral certainty of his intent that 
this bounty was not to be taken away if the provision for his son from 
which i t  is excepted should prove more extensive than the testator con- 
templated. 

The plaintiff contends that the gift to the plaintiff was to take effect at  
the death of the widow, and therefore must .operate upon the subject, 
then answering to the description of the thing given. We do not assent 
to this position. We hold that the gift was immediate, although the 
possession was postponed until the widow's death. The law favors the 
vesting of legacies, and therefore where a disposition is made by will of 

a personal thing in successive fractional interests, unless there be 
(205) a clear manifestation of an intent, that the ulterior legatee shall 

not take but in  the event of surviving the expiration of the inter- 
est of the preceding legatee, the bequests a r e i n  the & m e  of a particular 
estate and remainder. and both vest at  the death of the testator. Thus 
there can be no question but that the bequest to Francis of Jack and 
Suck, though expressed as a gift "after his wife's decease," vested in  
Francis upon the death of the  testator at the same moment when the 
bequest of them for life vested i n  the widow. So in the clause directly 
before us the gift of Tom passed an immediate interest to the plaintiff, 
postponed as to enjoyment only during the life of the widow. The gift 
of "the child which Suck might have," is part of the bequest in which 
Tom was given, and comes within the operation of the same rule which 
governs that gift. This child, though not actually in  being, yet as 
potentially existing, was bequeathed to the widow for life, and after her 
death to the plaintiff. I n  one sense indeed the legacy may be termed 
contingent, because if no such child should be born, neither of the lega- 
tees wbuld derive an actual benefit therefrom. I t  was therefore con- 
tingent as to possession-but the right was in no respect contingent- 
this was absolute-was susceptible of disposition by either of the lega- 
tees, and upon the death of the daughter before the thing given. came 
into possession, was transmissible as a vested interest to her representa- 
tives. Considering, therefore, the bequest in  question as operating upon 
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the death of the testator, so as to transfer the right to the plaintiff, and 
that this, her right, was limited to one child only of Suck's, we are 
necessarily conducted to the conclusion that upon the birth of Suck's 
first child, that child answering fully to the terms of the gift, became 
the property of the plaintiff. Before its birth she was entitled to the 
child which Suck nzight have. Upon its birth she was entitled to the 
child which r a s  then born. The thing given was in  law always the 
same-though at times in a different state. Before birth it was potenti- 
ally in existence, and after birth it was actually in being-the whole 
bounty of the testator was thereby fulfilled-and whether the thing given 
afterward lived or died, it lived or died the property of the plaintiff. I n  
the circumstances which have occurred this construction is an unfortu- 
nate one for the plaintiff, but those circunistances ought not to 
effect the construction. I f  we adopt that which she now contends (206) 
for, viz.: that the gift was not to operate until the death of the 
widow, and would pass to the legatee only the thing which then answered 
to the description in the will-the legatee would take nothing if the 
widow died before Suck had issue, although such issue was born after- 
wards. Or if the widow Lad lived many years, and the first of Suck's 
children or Suck's only child (had there been but one) died before the 
widow, leaving a numerous progeny, the legatee would be entitled to 
none of these. Or if the legatee had died before the widow, the legacy 
must h a ~ e  lapsed, and the legatee's representatives could have claimed no 
benefit from it. The case comes within the range of all the motives 
which induce-courts to favor the vesting of legacies. 

On the point which was made with respect to the assent of the execu- 
tor the court feels no difficulty. The assent of the executor to the taking 
of the thing bequeathed by the legatee for life was an assent to the sub- 
sequent interests therein bequeathed by the will. The case of Ingrums v. 
Terry, 2 Hawks, 122, is decisive on this point. 

PER CCRIAM. Judgment affirmed. 

Cited:  XcCoy v. Quirkin, 102 N. C., 23. 

JOSEPH ALLEN ET a ~ .  v. HOLLOWAY PASS. (207) 

Constrtdion of Will-Eztm-territoriat Efect of Statute. 

I. Where a testator, after bequests of slaves to each of his three grandsons 
"and their heir8 forever," and leaving them his executors and residuary 
legatees, bequeathed to his granddaughter as follows: "I give to my 
granddaughter, J. T. A., ten negroes, by name Jane, etc., to have and to 
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enjoy the said negroes during her natural life, and a t  her death to be 
equally divided amongst the heirs of her body, or in  case she should die 
without a surviving child or children, that  the said negroes with their 
increase shall return to my three grandsons as  above named or their 
heirs:" It was held,  that the granddaughter took only a life estate i n  
the slaves with a contingent remainder to such of her children a s  should 
be living a t  her death. 

2. The Statute of Virginia, which provides that  "if any person or persons pos- 
sessed of a life estate i n  any slave or slaves shall remove or voluntarily 
permit to be removed out of this commonwealth such slave or slaves, or 
any of their increase, without the consent of him or her in  reversion or 
remainder, such person or persons shall forfeit any such slave or slave3 
so removed, and the full value thereof, unto the person or persons that  
shall have the remainder or reversion," cannot apply to  any case except 
where there is a tenant for life with a vested remainder  or revers ion  
thereon dependent. 

3. Whether the Virginia Statute, above referred to, is to be regarded in the 
light of a penal law-or simply as  a law regulating the enjoyment and 
transmission of property? Whether, supposing the law to be one regulat- 
ing property, the forfeiture of the tenant's interest be complete unf;il the 
property has passed beyond the limits of Virginia-or does it  take effect 
upon the property reaching the line of that  State-or when i t  is  com- 
pleted does it  operate from the commencement of the  act of removal? 
And in case the fortfeiture of the tenant's interest be not complete until 
the property has passed beyond the limits of Virginia, will the courts of 
this State allow a n  extra-territorial operation to the laws of another 
State? Whether the enactment was intended t o  apply, and according t o  
its fair construction does apply, to a case where the tenant for life had 
bona f ide acquired and held the slaves under an absolute purchase, and 
has removed them without fraud, under the belief that they were abso- 
lutely his? Qu? 

THIS was a n  action of det inue f o r  t en  slaves, t r ied a t  Caswell, on  t h e  
last  circuit,  before h i s  Honor,  Judge Pewson. 

O n  t h e  t r i a l  much  testimony was  introduced a n d  m a n y  questions were 
raised, which i t  is unnecessary t o  state. T h e  facts  upon  which t h e  case 

finally tu rned  were these:  Stephen Woodson, a resident of t h e  
(208) S t a t e  of Virginia ,  died i n  t h e  year  1813, leaving a wil l  duly 

executed i n  t h a t  year, i n  which, among others, were t h e  following 
clauses, t o  w i t :  "I give un to  m y  grandson, H e n r y  H. Woodson, sixteen 
negroes, b y  name Robin, etc., w i t h  the i r  f u t u r e  increase, t o  h i m  a n d  h i s  
he i r s  forever." 

'(I give un to  m y  grandson, Joseph  R. Woodson, thir teen negroes, b y  
n a m e  James,  etc., w i t h  their  f u t u r e  increase t o  h i m  a n d  h i s  heirs  
forever." 

"I give un to  m y  grandson, Stephen T. Woodson, t e n  negroes, b y  n a m e  
Rachel,  etc., with their  f u t u r e  increase, t o  h i m  a n d  h i s  he i r s  forever." 
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"I give unto my granddaughter, Judith T. Allen, ten negroes, by 
name Jane, etc., t o  have and to  enjoy the said negroes during her natural 
life, and at her death to be equally divided amongst the heirs of her 
body, or in case she should die without a surviving child or children- 
that  the said negroes with their increase shall return to m y  three grand- 
s o w  as above named or their heirs." 

By subsequent clauses in his will, the testator appointed his three 
grandsons above named, his executors and residuary legatees. 

Judith T. A l l g  was at the time of the above bequest the wife of one 
Fountleroy Allen, a resident of Virginia, who, in the year 1818, sold the 
slaves in question, being part of those bequeathed to his wife by her 
grandfather, to the defendant, also residing in Virginia, who, in the 
year 1833, brought them into this State without the consent of the plain- 
tiffs, who were the children of the said Judith T. Allen. The plaintiffs, 
of whom two were born before and the others after the time of the above 
bequest, alleging that their mother took only a life estate in the said 
slaves, with a remainder to them, and that the defendant had by a statute 
of the State of Virgihia forfeited the right to the slaves which he had 
acquired by his purchase from the husband of the said Judith T. Allen 
by removing the slaves from the State of Virginia, made a demand of 
them from the defendant, and upon his refusal to deliver them up, 
brought this suit. The Statute of Virginia relied upon by the plaintiffs 
and produced in evidence by them was in the following words: "If any 
person or persons possessed of a life estate in any slave or slaves, 
shall remove or voluntirily permit to be removed out of this (209) 
commonwealth such slave or slaves, or any of their increase with- 
out the consent of him or her in reversion or remainder, such person or 
persons shall forfeit any such slave or slaves so removed and the full - 
value thereof, unto the person or persons that shall have the remainder 

1 or reversion, any law, usage or custom to the contrary notwithstanding. 
I t  appeared that the mother of the plaintiffs was still living. Under the 
instruction of his Honor the jury returned a verdict for the plaintiffs- 
subject to the opinion of the-court upon certain questions reserved. One 
of these was upon the construction of the bequest to Judith T. Allen in 
her grandfather, Stephen Woodson's will. Upon that, his Honor was of 
opinion that by the rule in Shelly's case Mrs. Allen took the entire 
estate in the slaves, subject to be displaced by a shifting use to the 
grandsons of the testator. That by this will under the clause "to be 
equally divided amongst the heirs of her body," the same persons were 
intended to take the same estate as they would take by descent. That 
there was no clause to restrain the technical meaning of the words 
"heirs of her body." The words "at her death to be equally divided," 
pursued the statute of distribution by which it was admitted all the 
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children share equally, and the clause "surviving child or children" did 
not seem to have been intended to limit or restrain the preceding limi- 
tations to the  heirs of her body; but simply to provide for a contingency, 
to wit : her death, without leaving heirs of her body; for the words "sur- 
viving child or children," taken literally, would cut down the estate and 
pass i t  to the grandsons of the testator, if at  her death there were no 
child living, although there might be many of her grandchildren living 
and requiring the testator's bounty. That from the whole will it- 
appeared that the testator had four objects of bounty; his, three grand- 
sons, to each of whom he gave many slaves to them and their heirs for- 
ever, and his granddaughter, Mrs. Allen, to whom he gave ten slaves, 
and not wishing them to pass out of his family he intended to provide 
that in  the event of her death without leaving heirs of her body the 
slaves and their increase should return to his three grandsons or their 
heirs. Under this view of the question as to the construction of the 
bequest to Mrs. Allen, his Honor deemed it unnecessary to consider the 

other questions reserved, but directed a judgment of nonsuit, 
(210) from which the plaintiffs appealed. 

W i l l i a m  A. G r a h a m  for the plaintif fs.  
Badger  and  J .  T .  Morehead for t h e  defendant .  

GASTON, J. The first question presented for our consideration in this 
case is, what is the proper construction of that clause of the will of 
Stephen Woodson, under which the plaintiffs set up title to the negroes 
in  dispute. The will was executed in Virginia, and the testat.or was 
domiciled in  that State. The law of Virginia, therefore, governs its 
exposition. It would have been gratifying to us had we been furnished 
with judicial decisions of Virginia, showing the construction there 
placed on bequests of a similar character; but none such have been 
presented. We must therefore presume, and such is admitted by the 
counsel on both sides to be the fact, that this bequest would be inter- 
preted in  Virginia, precisely as a similar bequest made in  this State 
would be here interpreted. 

The clause is in  these words: "I give unto my granddaughter, Judith 
T. Allen, ten negroes, by name Molly, etc., to have and enjoy the said 
negroes during her natural life, and at  her death to be equally divided 
amongst the heirs of her body, or in  case she should die without surviv- 
ing child or children, that the said negroes, with their increase, shall 
return to my three grandsons as above named or their heirs." The three 
grandsons here referred to are Henry T.  Woodson, Joseph R. Woodson, 
and Stephen T. Woodson, to each of whom "and to his heirs forever," 
the testator hath in  preceding clauses of his will bequeathed sundry 
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negroes absolutely, and ~vhom by subsequent clauses he bath constituted 
his executors and residuary legatees. The cdurt below held that under 
this clause the testator's granddaughter, Judith, took the entire propzrty 
in  the slaves bequeathed, subject only to a contingent executory limita- 
tion to the testator's grandsons, in the event that the said granddaughter 
should leave no child living at her death. The argument by which this 
construction is upheld is ulld&tood to be this: I t  is a general 
principle that where a bequest is made of personalty by words of (211) 
limitation, which either directly or constructively give an estate- 
tail in freehold property, such bequest passes the entire interest therein. 

I t  is also an established and m~ell known rule (commonly called the 
rule in Shelly's case) that where, by the same instrument, there is a 
limitation of a particular estate of free-hold to an ancestor, and a limi- 
tation of the inheritance to the heir or heirs of the body cf such ances- 
tor, as a remainder expectant thereon, the latter shall not be allowed to 
take effect as an independent remainder to such heirs, or to confer any 
estate on them by purchase, but shall operate by annexation to the 
former to pass the entire estate in fee or in tail to the ancestor. I f  this 
were a devise of realty, the rule in Shelly's case would apply to it proprio 
vigore, because there is an estate for life therein given to the grand- 
daughter, and a remainder on the determination of that particular estate, 
to the heirs of her body, whereby an immediate estate-tail vests in the 
granddaughter. As it is, howel-er, a bequest of persolialty which cannot 
be entailed, it passes the entire estate to her-nor is this construction 
inconsistent with the subsequent provision that if she shall leave no child 
surviving her, the negroes bequeathed shall become the property of his 
grandsons, for this provision is but a declaration that the interest or 
estate previously g i ~ e n ,  shall, on a subsequent contingency happening 
within a reasonable time, shift from the person to IT-hom it has been 
given, and vest in others designated by the testator. 

Although the correctness of the general principles asserted in this 
argument is not to be questioned, nevertheless we do not adopt the con- 
clusion drawn from them. Before the application of the rule in Shelly's 
case it is always proper first to ascertain whether on the true interpre- 
tation of the words of the gift there is a limitation of the inheritance in 
remaixider to t h e  heirs or to the heirs of the body of one to whom a 
precedent freehold is giuen-such a limitation does exist when the gift 
is to them in the quali ty  of heirs-embracing the same number in suc- 
cessjon of objects and conferring the same extent of interest as would be 
embraced and conferred where the inheritance has been limited to the 
ancestor. The word "heirs" is so peculiarly appropriate to the 
expression of the legal idea of a class of persons succeeding by 
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inheritance from one generation to another-that o rd inady  in  grants 
and donations of land and other conveyances thereof inter vivos, no 
other ward or set of words is deemed adequate to its expression-and 
therefore ordinarily a gift in  remainder after a life estate in such an 
instrument will not be understood to be made to any persons as heirs 
unless the term heirs be expressed. But in  devises where legal words of 
inheritance are not indispensable to declare an intention of passing an 
inheritable interest, although the expressions "heirs" or "heirs of the 
body" in  the gift -of the remainder are not used, but "issue," "children," 
or any others manifesting, either of themselves or from connection with 
the context, an intent that the gift is to those so called as heirs or heirs 
of the body-comprehending the whole line of succession-the rule in  
Shelly's case is to be applied. 

On the other hand, as the law will not entrap men by words incau- 
tiously used, if in the limitation of a remainder by any instrument of 
conveyance, the phrase "heirs" or "heirs of the body" be expressed, but 
it is unequivocally seen that the limitation is not made to them in that 
character, but simply as a number or class of individuals thus attempted 
to be described; then the whole force of the phrase is restricted to this 
designation or description-it shall have the same operation as the words 
would have of which i t  is the representative; there is not in  fact a limi- 
tation to "heirs," and of course there is no room for the application of 
the rule. 

I n  conducting this preliminary inquiry, however, it is to be borne in  
mind that all expressions to which the law has attached a definite mean- 
ing are to be understood in that sense unless there be clear evidence that 
a different meaning was intended to be conveyed by them. The words 
"heirs of the body" are technical expressions. I n  limitations of real 
property they are, the most apt and appropriate terms to describe the 
whole direct line of inheritable successors, and therefore in  construing a 
limitation to "heirs of the body," especially in  England, where estates- 
tail or inheritances descendible in the direct line only, are recognized; 

these terms will not be understood in a different or less extensive 
(213) sense, without unequivocal evidence that they have been used by 

mistake. This principle obtains in  the construction of all con- 
veyances as well by will as by deed, but with this distinction, that in  the 
latter, where greater accuracy of expression is required, the technical 
sense is controlled with more difficulty than in the former, which are 
often made without an opportunity of legal advice. I t  is not necessary 
for forming an  opinion on the bequest before us that we should deter- 
mine whether, if i t  had been a devise of lands and a devise made before 
our act of 1784 abolished estates-tail, there be such unequivocal evidence 
of the misapplication of these terms as would warrant their being inter- 
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preted in  a different sense from that which properly belongs to them. I n  
determining that question we should have to encounter many clashing - 
adjudications in the English Courts; but we believe, and have so decided 
in  the case of Ross v. Tom, 4 Dev., 37'6, upon a will made in  1777, that 
the better opinion is that the direction for an equal division among the 
heirs of the body would not be sufficient to overrule the technical mean- 
ing of those words; and probably eve11 the addition of the subsequent 
limitation to the grandsons, on Judith Allen dying without a living child 
or children, would be ineffectual for this purpose. 

The clause which we have to interpret- contains a bequest of personalty 
only. Now the term "heirs of the body" in  a gift of such property is  not 
an  appropriate, much less a technical term. I t  does not import a sue- 
cession in  the direct line of descents, because by law there is not and 
never was such a succession in the case of chattels. It must have some 
other meaning, and therefore in prosecuting the inquiry what is that 
meaning, so strong a demonstration that the phrase was used as a 
designation of individuals is not demanded as is indispensable where, as 
in devises of real estate, i t  is attempted to overrule its precise legal sig- 
nification. Yet if a chattel be bequeathed to one and the heirs of his 
body, although the latter words are not technically correct as words of 
limitation, nevertheless as they import an intention of the testator that 
the thing is so given that it may be transmitted from and through the 
legatee to his issue, and as this intent cannot well be effectuated, unless 
the whole interest be vested in the legatee; standing alone it fur- 
nishes a clear legal inference of a gift. of the whole interest. So (214) 
when a bequest is made to one for life with remainder to the heirs 
of his body-inasmuch as in such limitations where the phrase heirs of 
the body is properly used, the legal operation is the same as in a direct 
gift to one and the heirs of his body-the law will infer from it, if 
unexplained, the same intent of a complete gift to the first taker. But 
when to such a bequest, limitations are added which are inconsistent 
with, and repugnant to the presumption of an intent to vest in the lega- 
tee an interest to be transmitted from and through him to his issue, it is 
settled that these words "heirs of the body" shall be regarded as desig- 
uating a class of individuals, the personal and direct objects of the testa- 
tor's bounty, described by a term unapt indeed, yet sufficiently intel- 
ligible to permit of their being ascertained. And when from other 
expressions in the will explanatory of this inartificial description-or by 
fa i r  inference from the context-it can be collected who are really 
thereby meant, the bequest will be construed throughout as though this 
meaning had been declared in the most explicit language, and the persons 
had been named instead of being described. 
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Upon the clause before us we think it manifest that by the term 
-"heirs of the body," the testator did not contemplate a class of persons 
to take by transmission from and through the first donee, in the nature 
of heirs, but that he did intend a class of individuals to take as original 
and independent objects of his bounty. And we also think that he has 
pointed out these individuals with such distinctness as to leave no fair 
doubt of the persons by him intended. After the gift of the slaves to his 
granddaughter, which he expressly declares shall be for her life, his 
words are "and at her death to be equally divided between the heirs of 
her body" : this division which the testator expressly directs to take place 
the moment her life interest expires-at her death-is irreconcilable 
with the supposition of a gift of the entire interest in her. Such a gift 
in this case would have vested the whole property in  the husband, if 
reduced into possession during coverture; and if not so reduced would at 
her death-when the equal division is ordered-have passed it to her 

executor or administrator. This equality of division manifests an 
(215) intention that the legatees shall take distributively and as pur- 

chasers-not in succession, but all at  the same time; that they 
were regarded by the testator as having personal claims upon his bounty, 
and were, therefore, the direct objects of this provision-receiving i t  
4hrough him, and not dependent for its enjoyment on the prudence or 
favor of others. But when with this evidence we combine that fur- 
nished by the immediately succeeding part of the clause, not only is this 
intention almost irresistibly indicated, but the objects of his personal 
bounty are plainly declared. The words are "or in  case she should die 
without a surviving child or childr$n, that the said negroes should return 
to my three grandsons or their heirs." The division directed to be made 
at  her death is not peremptory and unconditional. I t  is but one alterna- 
tive of an entire disposition, and we collect its intent the more distinctly 
by looking at the other alternative. I f  at  the death of Judith Allen there 
be children of hers living, the property is to be divided among certain 
persons whom he describes as being "the heirs of her body," but if there 
be no such children then it is to go to his grandsons. "Children" we have 
seen may mean "heirs of the body"; and "heirs of the body," when not a 
term of description but of purchase, do mean either ('children or issue." 
The testator here tells us almost as plainly as if he had subjoined a defi- 
nition of heirs of the body, that he means by them children: This expo- 
sition seems to us to derive confirmation from an examination of the 
entire will. Every disposition of the testator's property, except what is 
contained in this clause, is made to one or the other of his grandsons, and 
to them collectively is given all the residue of his estate, real and per- 
sonal. I n  each disposition to his grandsons the words of donation are 
absolute and full-'(unto him and his heirs or unto them and their heirs 
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forever." But when he is about to provide for his granddaughter and 
the offspring of his granddaughter, he changes the form and mode of 
disposition. He  limits the provision which for this purpose he takes out 
of his estate, in the first place to her, to be enjoyed for the term of her 
natural life-then at her death to be equally divided between the heirs 
of her body, provided she leaves any child or chijdren surviving her- 
but if not, then to return to his estate which he has given his grandsons. 

The reason for this modified provision is so obvious that me can 
scarcely doubt about it. S n  absolute gift to her, might and prob- (216) 
ably mould put it in  the power of her husband or of her husband's 
creditors to strip her and her offspring of the whole of this pro~ision. 
He intended it for her benefit as long as she lived, and for the benefit of 
her children afterwards, if at her death she left any. For these pur- 
poses only he took i t  out of his general property-and failing these, it 
was to fall back into that general property. 

Rejecting the interpretation which makes the words '(heirs of the 
body" words of limitation, and considering them as designating the chil- 
dren of Judith Allen, our next inquiry is, whether, under this bequest, 
these children have taken a vested interest in the subject-matter of i t ;  
or whether the legacy be yet contingent, awaiting the event of the said 
Judith leaving a child or children living at her death. The counsel for 
the plaintiff contends that by the terms of this bequest an immediate 
interest passed upon the death of the testator to the two children then 
aliye-postponed as to enjoyment until the death of their mother-and 
defeasible or liable to be divested on the event of her leaving no child 
living at  her death. He further insists that upon the birth of subse- 
quent children, antecedent to the time of division, this vested legacy 
opened to take them in, and that upon the death of one of the children, 
after the death of the testator and before" the time of the division, the 
share of that child pas,sed unto his persona1 representatives. I f  the 
primary position that the bequest to the children is a vested legacy, be 
well founded, the inferences abo~ye stated are correct. Upon the best 
consideration, howe~er,  which me have been able to give to the case we 
are of opinion that the position is not well founded. 

The question whether a legacy be vested or contingent is one almost as 
much overloaded with decisions as those arising upon the extent and 
application of the rule in Shelly's case. I n  ekamining this question we 
shall forbear, as we have done with respect to those arising upon that 
rule, from attempting to reconcile these decisions with each other; or 
 here this cannot be done, from examining into their relative claims 
to our respect; but adopting what all acknowledge to be the true prin- 
ciples of construction, endeavor to apply them to the bequest 
before us. The first great rule is to follow out what, upon consid- (217) 
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eration of the whole frame of the will, appears to have been the testator's 
purpose. Was it his intention to pass to the legatee a certain interest in 
the subject of the gift, previously to, and independent of its enjoyment, 
or was it his intention that the legatee should not take except in the 
mode, under the circumstances, and at the time prescribed for its enjoy- 
ment? To effect uniformity of decision, as far as practicable, many sub- 
sidiary rules have been sanctioned-but these are subject to so many 
exceptions-and especially to the great exception that they must all give 
way when the intent is otherwise made plain-that they have but very 
imperfectly accomplished that uniformity so much desired. I t  may be 
laid down as among the first of these that the law leans to the vesting of 
legacies-and where the intention is left ambiguous, the law holds them 
to be vested-but as this inclination is mainly founded upon the pre- 
sumption that the testator's intention will thereby be the more effectually 
promoted-this presumption yields readily to evidence which repels the 
inference of such intent. Another rule on which at one time great stress 
was laid, and which although it savors of critical nicety, is still deemed 
worthy of respect, is founded upon the peculiar words of the bequest, as 
either making or not making an express distinction between the gift and 
the time of enjoyment. When the gift and the time of enjoyment are in 
terms distinct-according to this rule the legacy is to be regarded as 
debitum impresenti solvendum in futuro-but when there is no distinct 
gift in terms from the direction for its enjoyment-the legacy does not 
vest before the appointed time of enjoyment. But this rule also is cQn- 
trolled by indications of a different intention. Whether we confine our 
attention to the clause immediately under consideration, or extend it to 
the general scope of the testator's will, we are satisfied that it was his 
purpose to make the bequest in question depend on the contingency of 
his granddaughter's leaving a* surviving child or children-and that i t  
must be understood as a bequest to such of these children as may be 
living at her-death. The legacy is not in terms given impresenti to be 

enjoyed in futuro. There are no express words of gift; but the 
(218) gift is implied from, comprehended in, the direction for a divi- 

sion, and this division is not to take place until the death of the 
legatee for life. Nor is the division then to take place if she should 
survive her children, for in that event the property is to go to his grand- 
sons. This last disposition is unquestionably contingent-for it is pre- 
ceded by express words of condition-"in case." I t  is not a limitation 
even after the determination of the former bequest-but is a subvtitute 
provided in case of failure of that bequest. The two bequests are con- 
nected by the disjunction "or," which both in common speech and in 
grammatical construction is adversative, that is to say-indicates an 
opposition of meaning between the parts of the sentence thus connected. 

- 
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One or the other is to take place, not both-and which shall take place 
will depend upon the result of the same event'accordingly as that result 
shall be affirmative or negative. Although therefore these words of 
condition, "in case," are not expressly subjoined to the original bequest 
as they are to the substituted bequest, yet they are affixed to the former 
by obvious implication, almost as strongly as though they had been sub- 
joined in  positive terms. These bequests are alternative limitations, 
dependent on a contingency with a double aspect. Both are contingent, 
and which of them shall vest is to be determined by the state of things at 
the death of Judith Allen. Other considerations concur to strengthen 
this construction. The only purpose designed to be effected by this 
clause was a provision for the testator's granddaughter during life, 
and afterwards for her children; and i t  was intended to place this latter 
provision beyond the power of the granddaughter's husband. The testa- 
tor did contemplate the probability of some of these children dying 
before their mother; for he has declared that if all so died the provision 
should sink into his estate for the benefit of his residuary legatees. H e  
did not contemplate the probability of these children dying before 
their mother, leaving children, or he would have made some modification 
of the bequest by which to secure to Judith Allen's grandchildren the 
benefit of his bounty. The term children unexplained cannot compre- 
hend grandchildren. The word children does not, properly speaking, 
comprehend grandchildren or issue. These are included in  that 
term only in two cases, the one from necessity, where the will (219) 
would be imperative unless the sense of the word children were 
extended beyond its natural import, the other where the testator has 
shown by other words that he did not intend to use the word children, 
in  its proper ineaning, but in  a more extensive sense. Now can any 
reasonable motive be assigned for the testator's will that the provision 
should fail altogether, if none of Judith Allen's children should survive 
her, except that the provision was intended for those only who might 
survive her?  Can i t  be believed that i t  was his purpose, as any of her 
children might die off in infancy befpre the bequest could operate bene- 
ficially, their father should succeed to shares in this legacy as next of 
kin, rather than that the fund should be preserved for the survivors? I f ,  
i n  order to provide for a case not contemplated by the testator, that is 
to say, of some one or more of Mrs. Allen's children marrying and having 
children, and then dying before her, a suggestion should arise that he  in- 
tended to vest the legacy instanter, whereby a share or shares might be 
transmitted to the children of those so dying, how can we reconcile this 
presumption to the strange provision by which these transmitted shares 
are divested? The portions of the deceased children are to pass to their 
children-but these portions thus transmitted, are to be taken away from 
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them, if unfortunately-at the moment appointed for beneficial enjoy- 
ment-they should not hshre an uncle or aunt in  being. The technical 
construction of the particular clause-its natural and obvious import- 
and the whole plan of the will, make the legacy in  question a contingent 
legacy. 

This construction of the legacy being established we are of opinion 
that the plaintiffs are not entitled to the slaves, which they claim as 
forfeited under the statute of Virginia. The enactment of the statute 
relied upon is in these words: "If any person or persons possessed of a 
life estate in  any slave or slaves shall remove or voluntarily permit to be 
removed out of this Commonwealth such a slave or slaves, or any of 
their increase, without the consent of him or her in  reversion or re- 
mainder, such person or persons shall forfeit every such slave or slaves 
so removed, and the full value thereof unto the person or persons that 
shall have the remainder or reversion, any law, usage or custom to the 

contrary notwithstanding." 
(220) Several questions have been raised upon the argument respect- 

ing the operation and construction of the statute which we deem 
it unnecessary to decide. 

One of these is whether the statute is to be regarded in  the light of a 
penal law-or simply as a law regulating the enjoyment and transmis- 
sion of property. I f  it be a penal law i t  is strictly local, affects nothing 
more than can be reached and seized by virtue of the authority of Vir- 
ginia, and therefore cannot be enforced in this state. 

I f  it be a regulation of property, and if also i t  attached to these slaves 
in Virginia, so that when they left Virginia they were of right the 
slaves of the plaintiffs, then it is the duty of the courts of this State to 
aid the plaintiffs in  the operation of their rights. Another question is, 
supposing this law to be one regulating property-whether the forfeiture 
of the tenant's interest be complete until the property has passed beyond 
the limits of Virginia-or does i t  take effect upon the property's reach- 
ing the line of that State-or when it is completed does i t  operate from 
the commencement of the act of rerpoval? and in  the case first put, will 
the courts of this State allow an extra territorial operation to the laws 
of another state? 

A third question is, whether this, enactment was intended to apply, 
and according to its fair construction does apply, to a case where the 
tenant for life had bows fide acquired and held the slaves under an abso- 
lute purchase, and has removed them without fraud, under the belief 
that they were absolutely his? These questions are now mentioned 
merely to repel any inference that we have judicially passed upon them. 
We do not decide them, because if they were all determind in favor of the 
plaintiffs, the judgment of nonsuit ought nevertheless to stand. 
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The statute of Virginia cannot, we think, giving it the most extensive 
operation consistent with a fair interpretation of its language, apply in 
any case except where there is a tenant for life with a uested remainder 
or reuemion thereon dependent. When what is called a remainder is 
wholly uncertain and contingent-a mere executory limitation, dhich 
has not vested, and niay never ~ e s t  in interest-there is no one whose 
consent to the removal is to be asked by the tenant for life under 
thb penalty of forfeiture-no one who in the language of the (221) 
statute, at the time of removal hath the reversion or remainder 
of the slaves remo~red-no one who upon t h e  misconduct of the tenant 
hath a right to consider his interest determined, and to take possession of 
the things which had been the subject of that interest. 

The judgment below is to be affirmed. 

PER CURIAX. Judgment affirmed. 

Cited: Donne11 v. Xateer, 40 N.  C., 9 ;  Ward v. Jones, id., 405; Lozce 
v. Curter, 55 N. C., 385; Hooper 21. ililoore, 50 IT. C., 134; Alexander v. 
Torreme, 51 17. C., 262; Patrick v. illorehead, 85 N. C., 67;  Leathers v. 
Gray, 101 K. C., 164; Temple u. Pasquotank, 111 X. C., 41; Hooker v. 
~Uontague, 123 N. C., 158. 

DEX OK DEM. OF EMANUEL SHOBER ET AL. V .  DANIEL HAUSER. (222) 

Usury-Xale by Trustee. 

1. A deed of bargain and sale for land, made in trust to secure the payment of 
money borrowed upon a n  usurious agreement, is a n  "assurance for the 
payment of money" denounced by the statute against usury, and is abso- 
lutely void; and a sale by the trustee to one purchasing even without 
notice of the usury, will convey no title to the purchaser. 

2. A requisition by the lender of the borrower, a s  a condition of a loan, that 
the borrower shall take up notes held by the lender on an  insolvent man, 
would per se be usury in law; and if the ,securing the doubtful debt 
formed any part of the lender's inducement, i t  raises a suspicion of an  
agreement for more than lawful interest upon the money lent, which calls 
for an  explanation on the part of the lender. But if the doubtful notes 
would be good in  the hands of the borrower, or if the maker of them had 
requested the borrower to take then1 up, and he had agreed to do so, or if  
the lender bona FcZe believed the facts to be as here supposed, then in 
truth he did not intend LO k k e  a higher profit upon the sum loaned than 
lawful interest, and the agreement would not be usurious. 

3. I t  is a common remark that courts of law do not notice trusts.  Certainly 
they do not for the purpose of administering them, for this is the pecu- 
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liar function of courts of equity. But all courts must notice the legisla- 
tive will duly expressed, and therefore deny validity to what that  will for 
a n y  cause denies a legal existence. 

4. I t  is  immaterial how the illegal purpose is manifested, whether by way of 
trust or covenant, or collateral engagement; the moment that illegal pur- 
pose is judicially ascertained, the penalty of the law attaches to the 
denounced transaction. 

5. There is no instrument, whatever, claiming to operate merely by the assept 
of the parties thereto, which may not be impeached a t  law for usury. 
Fines, feoffments, grants, leases, although in form executed contracts, 
may be averred to have been executed as  assurances or securities upon 
usurious agreements, and upon such averment being established, are  a s  
much avoided thereby as  bonds, covenants, notes, or other contracts exe- 
cutory in  their nature are avoided by the plea of usury. 

6. I t  does not follow that a contract is merely voidable and not void, because 
the rules of pleading require that the matter, by reason whereof validity 
is  denied to it, should be brought leyitimo ordine to the court. 

7. The inability of the borrower to recover from the lender, money actually 
paid uuon an usurious contract, does not result from the contract being 
ioidabie and not void. I f  it  were voidable only, then by the payment, he 
confirmed the contract, and could not recover the usurious excess which 
he  certainly may. The contract is absolutely void. The apparent creditor 
has no right to a cent of i t ;  but he may, with a clear conscience, keep 
what was in  conscience due to him; and if the borrower has voluntarily 
paid that, then volenti non fit injuria. 

8. If the purchaser from the trustee had required the borrower to join with 
the trustee in the conveyance, then he might have made title directly from 
the borrower upon a new and distinct contract with him, and this con- 
tract being free from illegality, his title under it  woul8 have been valid. 

9. If a purchase be made bona f ide ,  the debtor standing by and encouraging 
the sale, or by his silence practicing fraud upon the purchaser, though a 
court of law will be compelled to hold that  no title passed, on account of 
the conveyance to the trustee being to secure an usurious debt, a court 
of equity is competent to remedy the mischief. 

THIS TTas a n  action of ejectment i n  which t h e  plaintiff declared on  the  
several demises of E m a n u e l  Shober, Charles F. Bagge, a n d  Salathiel  
S t o n e ;  and  t h e  defendant hav ing  entered, in to  the  general consent rule  
pleaded not guilty. 

O n  the t r i a l  a t  Guilford on  t h e  spring circuit of 1831, before h i s  
Honor,  Judge Dick, t h e  plaintiff t o  establish t i t le  i n  h i s  lessors gave i n  
evidence a deed du ly  executed b y  the  defendant, Daniel  H a u s e r  a n d  
Elizabeth Lash  of t h e  one par t ,  a n d  t h e  said E m a n u e l  of t h e  other, 
bearing d a t e  2 April,  1831, whereby it was  witnessed t h a t  i n  considera- 
t ion  of five dollars paid b y  t h e  said E m a n u e l  t o  t h e  said Daniel  and  
Elizabeth, a n d  also i n  consideration of t h e  mat te r s  thereinafter  recited, 
t h e  said Daniel  and Elizabeth bargained a n d  sold t h e  land  i n  controversy 
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to the said Emanuel, to have and to hold to him, his heirs and assigns 
forever, upon the special trust and confidence thereinafter declared. The 
indenture proceecfed to declare this special trust and confidence to be 
that, whereas, on the day of the date the said Daniel and Elizabeth had 
executed their bond to Charles F. Bagge for the sum of $1,200, payable 
two years after date, with interest from the date, payable annually; if 
the bond should not be paid when i t  became due, or the annual interest 
thereof should not be paid as stipulated, the said Emanuel, at  the request 
of the said Charles, should sell the land at  public sale, and after paying 
off, by the proceeds of such sale, the debt aforesaid, and retaining 
a reasonable compensation for his services, account for and pay (224) 
over the residue of the proceeds to the said Daniel and Elizabeth; 
and if the said Daniel and Elizabeth should pay off the said debt in any 
other way, then the said Shober should convey the said land to the said 
Daniel and Elizabeth and their heirs, or to that one of them and his or 
her heirs who should thus pay i t  off; and furthermore i t  was covenanted 
by the said deed that until .a sale should be made as aforesaid, the said 
Daniel' and Elizabeth should retain the possession of the land. The 
plaintiff further proved that in pursuance of the stipulations of this deed 
of trust the land was duly sold by Shober and bought by Salathiel Stone, 
the other lessor; and exhibited in evidence a deed from the said Shober 
to the said Stone effectual in  form to convey the land. The defendant 
acknowledged himself in possession, but contended that the plaintiff was 
not entitled to recover, because, as he averred, the deed of 2 April, 1831, 
was utterly void, it having been made as an assurance or part and parcel 
of an assurance for the payment of money loaned by the said Bagge unto 
the bargainors in  said deed, or one of them, at an usurious rate of 
interest. 

Upon the evidence it appeared that at  the request of the defendant the 
trustee Shober had applied to Bagge to borrow the sum of $1,000; and 
being informed by Bagge that he was not then in  funds Shober shortly 
thereafter communicated this information to the defendant, who then 
requested him to say to Mr. Bagge that if he would make the loan of 
$1,000, the defendant would become responsible for two bonds of his 
father, Christian Hauser, held by Bagge; thereupon Shober applied 
again for the loan and delivered this message, when Bagge informed him 
that he was then in funds, and would lend the money. A short time 
thereafter the defendant and Bagge came to Shober; the two bonds of 
the defendant's father, on which there was due two hundred dollars for 
principal and interest, were given up by Bagge, and the thousand dollars 
lent, a bond for the sum of $1,200, payable two years after date, with 
interest from the date, was executed by the defendant and Elizabeth 
Lash, and the deed hereinbefore referred to  was also drawn up by 
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( 2 2 5 )  Shober at  the request of the parties, and executed as a further 
security. It was in evidence also that at this time the defendant 

was in good credit, was engaged in  negro speculations, and that his 
father, the said Christian, was in  his s e r v i c e t h a t  Bagge was an old 
friend of the said Christian-that the said Christian was supposed to be 
embarrassed, if not insolvent, and his property was covered by fraudu- 
lent alienations to his friends, so that his creditors could not readily 
reach it-that a few months after this transaction he confessed judgment 
to the defendant, without any evidence of debt, for $120-that at the 
instance of the said Christian, executions were levied upon property of 
the said Christian, and that at  the sale under these executions every 
article of property was bid off at  a single bid by the defendant, except 
one article, which was bid off by the said Christian's son-in-law-that 
the said Christian seemed always to have the means of paying debts 
which he chose to pay, and that in August and November, 1831, the said 
Christian became surety for the defendant in  his purchases of negroes, 
and that the defendant then represented him as perfectly solvent and 
worth at least three thousand dollars. 

Upon this evidence his Honor charged the jury that if from the evi- 
dence they believed that Christian Hauser, at  the time of the loan to 
defendant, was insolvent, or even in doubtful circumstances, and it was 
any part  of the motive with Ragge in making the loan to secure the debt 
from said Christian, the transaction was usurious, the bond and deed 
void, and they should find a verdict for the defendant. The jury found a 
verdict for the defendant; the plaintiff moved for a new trial because of 
misdirection to the jury. The new trial was refused and judgment ren- 
dered for the defendant, from which the plaintiff appealed. 

This case was argued at length at  the last term by 

Badger for the  lessors of the p l a i n t i f ,  and by 
J .  T. Morehead and Boyden  for the  defendant, 

and after an advisa7-i until the present term, the opinion of the Court 
was delivered by 

GASTON, J., who having stated the case as above, proceeded as follows : 
The plaintiff had no claim to recover except upon the demise of 

(226) Salathiel Stone. There was no evidence of title in Bagge, .and if 
Shober ever had any legal estate it passed by his conveyance to 

Stone. The correctness of the instruction is therefore to be considered 
in  reference to his  demise. 

I n  the argument of the case several questions of law were discussed, 
which heretofore have not been decided in  the courts of this State. As 
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well on this account as because of their importance to the community 
they have been considered by us very deliberately. 

On the part of the plaintiff it was contended that, admitting the debt 
referred to in the deed to have been tainted with usury, and therefore the 
bond and the trust to sell for payment of the debt void, yet the deed 
passed the legal estate to Shober. I n  support of this position it was 
argued that the statute a~-oids "bonds, coiitracts and assurances for pay- 
ment of any money to be lent upon usury; that a court of equity, which 
looks upon the conveyance of the legal estate as fornial only and con- 
siders the trusts declared as the substance of the conveyance, and which 
has jurisdiction of trusts and is competent to decide on their character, 
might pronounce the deed, to the extent of these trusts, a mere security, 
and as such set it aside up011 payment of what was equitably due; but 
that at law the comeyance is absolute-contains no provision whereby 
the estate thereby granted is to return to the bargainors on payment of 
the money lent, and therefore it is not in the contemplation of a court 
of law an assurance for the payment of money" ax-oided by the statute. 
I t  seems to us that this argument could not be answered if, in determiii- 
ing w-hat is an "assurance" prohibited by the statute, we are to be gov- 
erned by the form of the instrument, and are not at  liberty to look into 
the purposes designed to be accomplished by it. I n  form the deed is a 
bargain and sale from Hauser and Lash to Shober, and they are the only 
parties to it. The sum, of $ 5 ,  thereby acknowledged to have been re- 
ceived from Shober is the consideration of the sale, and raises an use to 
Shober, which draws after it the entire legal estate. But in truth there 
was no consideration passing from Shober. I t  was not a sale to him, or 
to any other person, and if the pretended bargainors be at  liberty to aTTer 
and to show this fact, then no use was raised to Shober, and of 
course, no estate passed by the deed. They show that the deed (227) 
was a part of a plan bet~veen Bagge, the lender, and Hauser and 
Lash, the borrowers, of a sum of money, by which through the niediuni 
of a sale to be made by Shober in case the borrom~ers did not pay the 
money, its payment might be assured to the lenders. They show that, 
in fact, it was intended as a security, executed as a security, operated 
as a security, and m7as not intended nor executed, and therefore, they 
insist, ought not to operate for any other purpose. The statute de- 
nounces all assurances for the payment of money loaned on an usuri- 
ous contract, and is entitled to receive from every court, not ostensible 
but real obedience. I t  must be, therefore, so expounded as to  render 
i t  efficient of the objects for which i t  was enacted. I t  is the duty of 
courts to look not merely at the words, but at the substance of the 
transaction; on the one hand not to be goaerned by the words, if the 
substance go to defeat the  provision of the statute; and on the other, 
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not to rely on the words so as to defeat the contract, if in  substance 
the transaction be legal. The statute meant to put it in the power 
of every borrower to impeach every contract made on usurious terms, 
and to treat as utterly void, whatever assurance he may have made 
for performing that contract. Whatever may be the form of the 
contract-or the form of the assurance for compelling its execution, he 
is not estopped from averring the usury. H e  has averred it here, and 
if he has established his averment-the necessary consequence seems to 
be that the deed itself is roid; and if void, no estate passed thereby. 

I t  is a common remark that courts of law do not notice trusts. Cer- 
tainly they do not for the purpose of administering them, for this is the 
peculiar function of courts of equity. But all courts must notice the 
legislative will duly expressed, and therefore deny validity to what that 
mill, f o r  any cause, denies a legal existence. Suppose a conveyance made 
of land or goods, and upon the face of it, it is declared that the same is  
made in trust that the bargainee shall sell the property and pay himself 
the sum of money therein recited to be advanced as the consideration 
thereof, with ten per cent interest thereon, and return the surplus to the 

bargainer. Can it be possible that with this corrupt agreement 
(228) staring them in the face a court of law must hold the conveyance 

good, and leave the validity of the trust to be examined by a court 
of equity? I t  is immaterial how the illegal purpose is manifested, 
whether by way of trust or covenant, or collateral engagement; the mo- 
ment that illegal purpose is judicially ascertained, the penalty of the 
law attaches to the denounced transaction. Thus conveyances made with 
intent to defraud creditors or purchasers are, as against them, avoided 
by statute. Now if this intent appear not in the conveyance of the legal 
estate, but in the trusts for the grantor thereby declared, or by secret 
trusts for the grantor, a court of law looks through the formal parts of 
the conveyance to the object intended to be accomplished; and because of 
these  trus ts ,  declares the conveyance itself void, and holds the property, 
notwithstanding that conveyance, to be the property of the grantor-so a 
capacity is given by our laws to religious societies, of holding property 
conveyed to them for the benefit of the society. But if a conveyance 
formally so made is discovered to have been Hade upon a secret trust for 
others, a court of law, because of that trust, pronounces the conveyance 
itself void. Trus tees  v. Diekinson, 1 Dev., 190. I n  ascertaining what 
is a "security for the repayment of money" within the statute, the same 
great rule is to be observed which has been established for determining 
what is a "loan of money" under the statute; get at  the na ture  and the 
substance of the transaction, according to the true illtent of the parties. 
And therefore it is that there is no instrument whatever, claiming to 
operate merely by the assent of the parties thereto, which may not be 
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impeached at law for usury. Fines, feoffments, grants, leases, although 
i n  form executed contracts, may be averred to have been executed as 
assurances or securities upon usurious agreements; and upon such aver- 
ment being established, are as much avoided thereby as bonds, covenants, 
notes, or other contracts executory in  form, are avoided by the plea of 
usury. Burton's case, 5 Go. Rep., 69; Ferrnon's case, 4 Go. Rep., 79; 
Dodd v. Ellrington, Rall's Rep., 31, p. 18;  Go. Lit., 36, 4a; I n  spite of 
every effort of the courts to carry into complete effect the legislative will, 
no doubt the true character of usurious securities is very fre- 
quently concealed under cunning contrivances; but when that (229) 
character is seen, whatever may be the contrivance, the court must 
and will act upon the transaction such as in  truth it is. The cases 
which have been cited by the plaintiff's counsel, do not profess to be 
decided upon any other principle. I n  the case of Doe v. Chambers, 4 
Camp., 1, the lessors of the plaintiff, who were t h e  assignees of the 
bankrupt, Trustram, claimed title to the premises under a building lease 
for 53 years, which had been made to the bankrupt, and the defendant 
resisted the recovery by showing an absolute assignment of that lease to 
him from the bankrupt. The assignees insisted that this assignment was 
void because made to secure the, payment of money lent at usurious 
interest. They showed that the assignment was made in consideration 
of the sum of £900 advanced by the defendant to the bankrupt; that at  
the time of the assignment an underlease for seven years, at the rent of 
£70 a year, was executed by the defendant to Trustram, with a covenant 
of the defendant to reassign in case Trustram should repay the £900 at 
any time within the seven years, and with covenants on the part of 
Trustram, to insure the premises, keep them in repair, and pay the 
ground rent and taxes. And they further showed that this assignment 
and under-lease were made in  pursuance of an agreement at the time 
the money was advanced. I f  the position taken by the plaintiff's counsel 
be correct there was no ground upon which the assignment could be 
declared void at  law. I t  was on its face ktbsolute. Connected with the 
under-lease there was yet no provision by which the assignment was 
defeasible, and the term assigned directed to revest on the payment of 
the money advanced. There was no bond, covenant, or other engagement 
on the part of the assignor for the repayment of the money advanced. 
The covenant of the defendant in the under-lease only made him respon- 
sible in damages if he did'not reassign upon payment of that sum. Yet 
the assignment was held to be void, because i t  was, according to the in- 
tention of the parties, a secu~ i t y  for the repayment of £900, lent at  the 
usurious interest of 530 per unwum. I n  the language of the court the 
question was, "whether this transaction was a coiitrivance to receive usu- 
rious interest for the loan of money. Therefore if assignment was 

13-2 0 1 8  1 



I N  T H E  SUPREME COURT. P o  

(230) intended as a security for the advance, and not as a purchase of 
the lease, i t  is void." Again, "the defendant advanced money by 

way of loan; and it was in the contemplation of t h e  parties tha t  this  
should be repaid;  it was never put in hazard; and interest above the rate 
of 5 per cent was to be paid for the forbearance.  he- assignment exe- 
cuted in pursuance of this agreement is therefore void, and the legal 
estate is in the assignees of the bankrupt." I t  is true that the very 
learned judge remarks that the ('assignment and the under-lease are parts 
of the same agreement, and the whole must be received together ; and that 
without the covenant to reassign, the transaction could not be set aside 
in a court of law as usurious. I t  might be a very hard bargain, and a 
court of equity might grant relief, but the assignment would be sufficient 
to x-est the legal estate in  the defendant." I n  othey words-if the trans- 
action were in  truth what, from looking a t  the assignment alone, it 
mould seem to be, a sale out and out, a court of law could not pronounce 
it void, because then there would be no pretense for holding it a security. 
But the covenant to reassign contained in the under-lease, showed that it 
was in the contemplation of both parties that the money advanced 
should be paid-and therefore, according to the intention of the parties, 
the assignment was a security for the-repayment of money advanced on 
a loan at  usurious interest. The case of Doe o n  demise of Grimes v. 
Gooch, 3 Barn. and Ald., 664, was exceedingly like this. I t  was the case 
of an assignment of a lease from a debtor on one day and a reassignment 
at an increased rent on the day following with a stipulation that the 
original assignor might on six months notice repurchase the lease, and 
it was left to the jury to say whether the transaction was in truth a pur- 
chase and a lease from the purchaser, or only a security u p o n  n loa7z. The 
jury found i t  to be the latter, and the loan usurious, and the assignment 
void. 

On a motion for a new trial the court refused it, saying the true ques- 
tion is, Was this a purchase or a loan? I f  the latter was the case, then 
whatever might be the form given to i t  by the parties, it will not vary the 
real nature of the transaction, nor prevent it from being usurious. The 
same distinction has been taken in an old case, that of Cotteral v. Hnr- 

r ington,  Brownlow, 180, which is noticed in most of the elemen- 
(231) tary treatises. I n  a replevin the defendant avows under an annu- 

ity (a  rent charge) for £20 granted for years, payable on demand, 
and alleges a demand. The plaintiff demands oyer of the deed, and by 
the deed it appears that for £110, one rent of £20 was granted for eight 
years, and another of £20 was granted for two years, if E, R, and I should 
so long live; the plaintiff pleads the statute of usury and sets forth the 
statute and a special usurious contract. P e r  C u r i a m :  "If it had been 
laid to be upon a loan of money, then it was usury; if it be a bargain for 
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an annuity, it is no usury; but this mas alleged to be upon a lending." I t  
is difficult, if not impossible, we admit, to reconcile all that was said by 
the learned judges who decided the case of Den a. Dodds, 1 Johns. Cases, 
168, and F Z ~  i. Shelden, 13 Mass., 443, with the doctrine laid down in 
the cases just examined, and which we believe to be the true doctrine 
applicable to this subject; but the phnciples on which these decisions 
profess to be bottomed are not at variance with it. The former, Den v. 
Dodds, whether well or ill decided, proceeded avowedly upon two 
grounds: the first, that the conveyance there under consideration was 
made, not cotemporaneously with the il'legal loan, nor for the purpose of 
assuring the payment of money borrowed, but was made after the day of 
payment had passed and ia satisfaction of antecedent debts; and sec- 
ondly, that some of the debts were free from the taint of usury. Flint v. 
Shelden was determined upon what was alleged to be the settled construc- 
tion of the Massachusetts statutes-that parol evidence should not be 
received of an illegal trust to impeach an absolute conveyance. And it 
is manifest that the decision would have been otherwise if the instru- 
ment in  that case had been in its terms substantially a security. 

Now, independently of the parol evidence in this case, no one can 
look at the deed before us and not see that the sole object contemplated 
by i t  was the securing of the debt therein mentioned. I t  recites a bond 
of the same date executed to secure payment of money advanced. Until 
and unless there shall be failure in paying that bond, the bargainors are 
to retain the possession. The possession is to be yielded only after 
such failure, and a demand of the creditor that the property (232) 
pledged be sold to pay the debt. I f  the debt be paid without a 
sale the trustee is to reconvey to the bargainors. I f  the land be sold, all 
the proceeds remaining after payment of the debt and the expenses of the 
sale are to be paid over to the bargainees. I f  such a deed be not in law 
a security, then the enactments of the statute against usurious assurances 
would seem to amount to but legislative trifling. Deeds of this character 
have been regarded with much suspicion and distrust, as a species of irre- 
deemabIe securities or mortgages rendered absolute without foreclosure. 
I f  we add to this quality the privilege of exemption from the legal penal- 
ties of usury they will become invaluable to the extortioner in enabling 
him to take from his needy neighbor "all that he hath." 

I t  has been further insisted on the part of the plaintiff that if the deed 
of trust can be regarded as a security, and therefore void or voidable if 
set up by Shober, yet that after a sale has been made under i t  and a con- 
veyance executed to the purchaser, it ceases to be a security, and the title 
of the purchaser cannot be impeached because of usury in  the original 
transaction. To this position we are unable to give our assent. $ ~ e  take 
the rule of law to be that every contract which is founded in  usury, and 
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e;ery security given to carry such contract into effect, is ipso facto void; 
and neither that  contract nor that  security can be rendered valid by the 
subsequent act of the parties. I t  matters not whether the contract has 
been carried into execution-the usurious contract and the usurious 
security are extinct at their very inception. We also take the law to be 
settled that a stranger must take heed to his assurance at  his peril; and 
cannot set up his ignorance of the corrupt contract in support of a claim 
or title derived under a security which originated in usury. The plain- 
tiff's counsel contends that although the rules of law have been usually 
so laid down, nevertheless they d u s t  be understood as not quite so rigid 
and inflexible. H e  urges that the usurious contract and security are not 
absolutely void, but voidable only; for that when an action is brought 
thereupon, the borrower must aver the usury; and if the form of action 

permit, he must aver it by special plea, or he is forever con- 
(233) cluded; moreover, that if the borrower pays the usurious debt he 

cannot recover it back, as money had and received; which he 
ought to be permitted to do, if the contract were utterly void. I t  does 
not follow that a contract is merely voidable, and not void, because the 
rules of pleading require that the matter, by reason whereof validity is 
denied to it, should be brought legitimo ordine to the notice of the court. 
The great object of the rules of pleading is to apprise the adverse party 
of the ground of defense so that he  may be prepared to contest it, and 
may not be taken by surprise. Some of the distinctions made by these 
rules are very subtle, and the reasons for them are not always obvious. 
Thus it is laid down that where a bond is void at common law ab initio, 
the defendant may give such matter i n  evidence under the general issue, 
but where it is void ab ini t io by reason of a statute, such matter should 
be pleaded specially, and Whelfdale's case, in 5 Coke, is cited as author- - 
i ty for the position. Yet it is certain that in many cases, the defendant 
is not permitted upon the general issue to go into evidence to show a 
bond void because of illegality at common law (see Chitty's Rep., 1154, 
and Cotton v. Good&&, 2 Black, 1108), and equally certain that he has 
been permitted thus to show it void by an act of Parliament, Thompson 
v. Rock,  4 Man. and Sel., 399. There is, however, an acknowledged pro- 
priety i11 requiring a plea of usury to a specialty. The corrupt contract 
ought to be particularly set forth, and the usurious interest, that the party 
may know what to answer. The party against whom it is pleaded may 
be aware of the contract, but he cannot otherwise know in what particu- 
lars i t  is meant to be assailed or wherein the other side imputes vice to 
it. Hill v. Montague, 2 Man. and Sel., 337. Nay, there appears to be 
good reason in  the doctrine, although it has been doubted that n specialty 
cannot be avoided because of usury appearing in the condition, but the 
facts must be pleaded and the defendant cannot demur; for peradven- 
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ture the plaintiff may show that the apparent usury was by mistake, and 
there was no corrupt agreement between the contracting parties, Buckley 
v. Guildbank, Cro. Jas., 678. That the party shall be concluded from 
afterwards averring usury, if he will not do it when he has an 
opportunity of bringing it forward by plea, establishes no more (234) 

-than that the law requires of every man to make defense in due 
order and apt seasons, and that after a judgment is rendered, he is pre- 
cluded from availing himself of any pre-existing matter which might 
have been set up as a bar to the recovery. I f  a man will not plead to a 
forged bond or one utterly void by reason of fraud, he cannot after judg- 
ment rendered aver the forgery or fraud for relief-Transit in rem 
adjudication. Yet such is the solicitude of courts to carry the enact- 
ments of the statute into full execution, that when a judgment has been 
entered up by confession, and execution thereon issued, even after time 
asked and given, they will regard such a judgment in the nature of an 
assurance given by the borrower; set aside the execution; vacate the 
judgment, and order the warr'ant of attorney to be delivered up and can- 
celled on the ground of usury, without compelling the party to pay what 
is equitably due. Their language is, "we cannot impose such terms; the 
instrument is void; i t  is not good at law." Roberts v.  Goff, 4 Barn. and 
Ald., 92. The inability of the borrower to recover from the lender 
money actually paid upon an usurious contract does not result from the 
contract being voidable and not void. I f  i t  were voidable only, then by 
the payment he confirmed the contract and could not recover the usurious 
excess, which he certainly may. The contract is absolutely void. The 
apparent creditor has no right to a cent of it-but he may, with a clear 
conscience keep what was in conscience due to him; and if the borrower 
has voluntarily paid that, then volenfi  non fit injuria. 

I t  has been said that the sale in  this case to Stone cannot be dis- 
tinguished from one in which the title would be good, as where a bor- 
rower executes a letter of attorney authorizing the lender to sell property 
in payment of the usurious debt, the vendee's title would not be affected 
by the usury. I f  it would not i t  is because, in  that case, the vendee would 
derive title directly from the borrower, and if he be a stranger to the 
usury, he sets up no claim under an usurious security. But in this case 
i t  was indispensable for the vendee to show title in his immediate vendor, 
for if the latter had none he could confer none-and he had no title if the 
law annulled the conveyance to him, because i t  was tainted with 
usury. I f  indeed Stone had required of the defendants to join (235) 
with the trustee in  the conveyance, then he would have been in a 
situation analogous to that supposed-then he might have made title 
directly from the defendants upon a new and distinct contract between 
him and them, and this contract being free from illegality his title under 
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it would hare been d i d .  But a mere derivative title cannot be better 
than that from which it is derived, and according to our opinion upon 
the first question nothing passed by the deed from the defendants to 
Shober, if that deed was a collateral security for the payment of an 
usurious debt. The case of Jackson on clem, of Bartlett v .  Henry, 10 
John., 185, has been passed upon us as a decision in point. There are 
several observations to be found in the opinion delivered in that case, 
which considered per se would seem favorable to the purpose for which the 
case has been cited. I n  that opinion the decisions in Cuthbert v. Haley, 8 
Term, 390; Ellis v. Wares, Cro. Jas., 33, and Husse9 v. Jacob, 1 Ld. Ray., 
18, are quoted with approbation, in which it was held that if the maker of 
an usurious note executed a bond for the amount to an indorsee of the 
note, who had received it for valuable consideration, and without notice 
of the usury, the bond is not affected by the usury between the maker 
and the payer of the note. Assuredly, it is not, for the bond is a neu 
contract between the borrower and a third person, and is wholly un- 
tainted by any corrupt agreement. But can the lender, or the trustee of 
the lender, by any sale or assignment, make that good and effectual 
m h i ~ h  was unlawful and void in its inception? I t  is further remarked 
in the opinion referred to, that in the construction of the statute of 
27 Eliz., against fraudulent conveyances, it is a'well settled principle 
that a purchaser for a valuable consideration without notice has a 
good title although he purchases of one who had obtained the con- 
veyance by fraud; and the true reason is assigned for this established 
principle, viz: that the statute by an express provision, excepts the case 
of such a purchaser from the denunciations of the statute; but the 
statute which me are now expounding contains no exception, and 
therefore we can make none. The true ground, however, upon which 

the case of Jackson c. Henry was decided, is so distinctly set 
(236) forth in the subsequent case of J a s k s o ~ ~  on dem.. of Sternbury 

v. Dominick, 14 Jnhn, 435, that we cannot regard it as sanc- 
tioning in the least the position for which it was introdueed. That 
principle is, that a statute of New York (to which me have nathing 
analogous here) makes a sale, under a power in a mortgage to a bona 
fide purchaser, without notice of usury in the mortgage, a ~ a l i d  and 
complete title. The inconvenience which would result to the com- 
munity from permitting the titles of innocent persons at  sales under 
deeds of trust to be destroyed by showing usury between the debtor 
and creditor, has been urged with great force, and has been sensibly 
felt. I t  is to be remarked, howe~rer, that there are inconveniences of 
a Tery serious kind that would probably follow from holding such 
titles exempt from this scrutiny. Needy borrowers are not free agents. 
I n  the pressure of the moment they will assent to any terms, however 
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extortionate and oppressive, and execute any instrument asked for as 
securities. I f ,  the moment a sale is made, their mouths are closed to 
impeach the ~ ~ a l i d i t y  of a deed of trust, as an usurious security, they 
may be stripped of their home, their all, for little or nothing, while the 
purchaser may be but the secret agent of the creditor; and thus the most 
valuable provisions of the statute, designed for his protection, be ren- 
dered nugatory. I t  is to be remembered, too, that purchasers may avoid 
this dreaded hazard by refusing to buy unless .the debtor will join in the 
conveyance or there be proper covenants for title, and moreover, if a 
purchase be made bona fide, the debtor standing by and encouraging the 
sale, or by his silence practicing a fraud upon the purchaser, though a 
court of law will be compelled to hold that no title passed, a court of 
equity is competent to remedy the mischief. But on which ever side the 
balance of inconveniences may be found, we have but to execute the law; 
such as we find it, and must leave the consideration of these to another 
department of the government. 

Having arrived at  the conclusion that the deed of trust in this case 
was absolutely void, if the debt for the security of which it was executed 
were usurious; and that a sale under it by the trustee did not purge the 
usury and could not give legal operation to thc deed, the only re- 
maining inquiry is, whether his Honor's charge on the question of (237) 
usury be correct. I t  is to be regretted that the case did not set 
forth the ccZlegatioms of the respective parties, and the questions of 
law raised upon these allegations, so that me might distinctly perceive 
the application of the charge to the matters controverted. The case states 
simply the evidence given, and then, in  very general terms, an instruction 
from the court for the guidance of the jury in their finding upon that 
evidence. But i t  purports to set forth all t.he evidence, and to direct the 
attention of the jury to the only questions of fact which, upon that evi- 
dence, it was material for them to consider. We are obliged, therefore, 
to understand it as tantamount to an instruction, that if Christian Bau-  
ser, at the time of the loan to the defendant, was in doubtful circum- 
stances, and the securing of his debt to Bagge constituted any part of the 
motiue 'of the latter in  making the loan to the defendant, then in law 
such loan was usurious. Thus understanding the instruction, we hold it 
to be erroneous. To constitute a loan usurious, it is necessary that there 
should be an agreement between the parties for the lender to take a 
greater profit by way of discount or interest on the amount loaned, than 
after the rate of six dollars for the forbearance of one hundred dollars 
for one year. I t  signifies not in what shape the agreed profit upon the 
money lent is to accrue; it is sufficient that such profit should exceed the 
legal rate in order to bring the transaction within the statute. I t  is also 
wholly unimportant in  what form, by what device or under what pre- 
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tence this reservation of unlawful profit be made, if, according to the 
agreement of the parties, it is designed as a profit upon the sum advanced. 
But the hope or confident expectation of some collateral benefit from 
making the loan does not necessarily show that there was a corrupt agree - 
ment to take exorbitant interest. I t  may indeed excite a suspicion- 
and i n  some cases a very strong suspicion-that such was the agreement 

- 

in fact. Nay, when it distinctly appears that the lender is to receive, 
and the borrower to part with something valuable besides the lawfal 
interest on the sum lent-and there is no consideration shown other than 

the loan for this additional advantage to the lender, or the 
(238) consideration shown is plainly inadequate, the influence of an 

usurious contract is so irresistible, that it is properly regarded 
as a n  inference of law. We hold, therefore, that the instruction 
would have been perfectly correct had it stated that a requisition by the 
lender of the borrower, as a condition of the loan, to take up the notes of 
an  insolvent man or one in doubtful circumstances would per se be usury 
in  law-and that if the securing of this doubtful debt formed any part 
of the lender's inducement to make the loan, it raised a suspicion of an 
agreement for more than lawful interest upon the money lent, which 
called for an  explanation on his part;  and that unless, upon this explana- 
tion, the jury believed that in  truth there was no such agreement, i t  
would be their duty to find the transaction usurious. There were cir- 
cumstances-strong circumstances-fit to be considered by the jury as 
explanatory of the actual agreement. Christian Hauser was the father 
of the defendant-in his employment, and in the most confidential rela- 
tions with him. H e  had ability to pay debts when he was willing, and 
manifested more than ordinary willingness to pay demands which the 
defendant either had or pretended to have against him. I t  was not 
shown what disposition the defendant had made of his father's notes. 
The defendant knew of their existence when he applied for the loan, and 
proposed to make himself personally responsible therefor. Now if the 
father's .notes, though doubtful when Bagge's property were worth, in 
the son's hands, the money which they called for ;  or if the father had 
requested his son to take up these notes, and he had agreed to do so-or 
if Bagge bona fide believed the facts to be such as are here supposed, then 
i n  truth Bagge did not intend to take a higher profit upon the sum loaned 
to the defendant than the lawful interest, and there was not the corrupt 
agreement which the statute denounces. Whether the evidence would 
have induced the jury to draw any of these inferences, it becomes us not 
even to conjecture. But we decidedly think it was relevant and tended 
to establish them-and if, in the judgment of the jury, it did establish 
any one of them, their verdict ought to have been for the plaintiff. 
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Cpon this view of the case we think it our duty to reverse the judg- 
ment and remand the cause for a new trial. 

PER CURIAM. Judgment reversed. 

Cited: XorwoocZ v. Marrow, post; Brannock v. Brannock, 32 N .  C., 
429; XcCorkle v. Eamhardt, 61 X. C., 301; McNeill v. Ridclle, 66 
N. C., 294; iVIorris T .  Pearson, 79 N.  C., 257; Moore v. Woodard, 83 
N.  C., 534; Pritchard v. Xeekins, 98 N .  C., 247; Meroney v. Loan Assn., 
116 N.  C., 908; Miller v .  Ins. Co., 118 N.  C., 618. 

(239) 
T H E  STATE v. JOHN F. FAUCETT. 

Indictment-Retailing Without License. 

In an indictment for retailing spirituous liquors by the small measure with- 
out a license under the statute of 1825 (1 Rev. Stat., ch. 34, sec. 811, it is 
necessary to aver that the retailing was to some particular person or 
persons, or to some person or persons to the jurors unknown. 

THIS was an indictment tried before his Honor, Judge Pearson, at 
Caswellj on the last circuit. The indictment was as follomrs: 

"The jurors for the State, upon their oath, present that John F. Fau- 
cett, late of the county of Caswell, laborer, on 7 May, 1828, with force 
and arms in  the county of Caswell aforesaid, did sell and retail spiritu- 
ous liquors by the small measure, to wit, by a measure less than a quart, 
without first having obtainkd a license according to law so to do, against 
the form of the statutes in such case made and prol-ided, and agaiilst the 
peace and dignity of the State." 

The defendant mas conricted, and moved in arrest of judgment because 
the indictment did not aver that the retailing was to any particular 
person or persons. This motion was orerruled, and judgment prn- 
nounced, from which the defendant appealed. 

JTo coz~nsel appeared for the defendant i n  this Court. 
The Attorney-General for the Stafe. 

DANIEL, J. The statute ( 1  Rer. Stat., c. 34, s. 81) declares that (240 
"if any person shall retail spirituous liquors by the small measure, 
in  any other manner than is permitted by law, such person or persons so 
ogending shall be subjed to indictment, and upon conviction shall be 
fined at the discretion of the court a sum not less than fire dollars for 
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each and every offense." I n  an indictment for an offense it is not suffi- 
cient to charge the defendant generally with having committed it, but all 
the facts and circumstances constituting the offense must be specially set 
forth, every necessary ingredient in the offense must be set forth. I n  an 
indictment for extortion charging that the defendant took extorsively 
for e17ery horse so much, and for every twenty sheep so much, was holder1 
bad, because it charged the defendant with extortion generally, and not 
upon any particular person. Rex v. Roberts, 4 Xad., 103. So when a 
constable was indicted for behaving badly and negligently in the execu- 
tion of his office without specifying any particular instance of negli- 
gence. R e x .  v. Witherington, 1 Stra., 2. The only exception to this rule 
are indictments against a common barrator, a common scold, for keeping 
a common gambling house, or bawdy house, m~ithout stating those cir- 
cumstances mhich it may be necessary to give in evidence to show that it 
is a house of that description. The facts and circumstances which make 
up the body of the offense should be stated, that the defendant may 
determine the species of offense they constitute, in order that he may 
prepare his defense accordingly-that he be enabled to plead a conviction 
or acquittal upon this indictment. Archb. C. Prac., 41, 42. I t  seems to 
us that the statute on which the defendant mas indicted constitutes each 
and every act of unlawful retailing a distinct offense. The indictment 
charges that the defendant "did sell and retail spirituous liquors"-but 
the vendee or vendees are not named; nor does it state that they are 
persons unknown. This way of charging the offense seems to us accord- 
ing to the above authorities to be too general. Certainty to a certain 
extent in general, is always required in framing indictments. Go. Litt., 
303, and Rex v. Long, 5 Co., 121a; Archb. C. Prac., 43. On this indict- 
ment the defendant could not well know how to defend himself. H e  
might have been surprised on the trial by testimony on behalf of the 

State, mhich, if the charge had been more particular and had 
(241) stated the name of the vendee of the spirituous liquors, he could 

hare repelled by other evidence. Xtate v. B l y t h e ,  ante, vol. 1, 199. 
The judgment, we think, must be reversed. 

PER &XIAM. Judgment reversed. 

Ci ted:  S. v. Hill, 79 N. C., 659; S. v. .Miller, 93 N. C., 516. 
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THE STATE v. ANDREW HEMPHILL ET AL. 

Forcible Trespass-Variance. 

An indictment charging a forcible trespass for taking a slain deer, is not sup- 
ported by evidence of the forcible taking of a deerskin severed from the 
body of the deer. 

THE defendants were tried at Burke on the last circuit before his 
Honor, Judge Dick, upon an indictment for forcibly and with a -strong 
hand taking from the possession of the prosecutor a-slain deer. The 
evidence offered showed that the defendants were hunters, and were, with 
their dogs, in chase of the deer, and that the prosecutor, not being one 
of the hunting party, shot and killed the deer. d dispute arose between 
the defendants and prosecutor as to who had the better title to the game 
thus taken. They compromised the matter, and it was agreed that the 
deer should be then skinned and that the carcass should be the property 
of the defendants and the skin should be the property of the prosecutor. 
I n  pursuance of this agreement the deer was skinned and the defendants 
immediately thereafter, with strong hand, took the skin from the posses- 
sion of the prosecutor. His Honor was of opinion, and so instructed the 
jury, that this evidence supported the indictment. The jury found the 
defendants guilty and judgment being pronounced thereon the defend- 
ants appealed. 

S o  counsel appeared for the defendants in this CYourt. 
The Attorney-General for the State. 

DAXIEL, J., after stating the case as abore, proceeded: I t  is (242) 
not necessary for us to decide the question who in law was entitled 
to the slain deer, if no agreement had been made between the parties con- 
cerning it. The parties having first disputed the title are now bound by 
the compromise and agreement. The carcass was, by the agreement, the 
property of the defendants; the skin, when severed from the body of the 
deer, was the property and in the possession of the prosecutor. We do 
not agree with the judge that the evidence of a forcible trespass in 
taking a deer skin, severed from the body, mill support an indictment 
charging the defendants with forcibly taking a slain deer. These articles 
of property are very different and distinct. I f  a man, indicted for 
forcibly taking one species of personal property, could be convicted by 
proof that he took another species of personal property, no man would 
know how to defend himself; he would be constantly liable to be en- 
trapped. We are of opinion that there must be a new trial. 

Judgment reversed. 
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BENJAMIN F. PARROTT v. BENJAMIN HARTSFIELD. 

Trespass-Killing Dog-Justification. 

1. The owner of sheep is justified in killing a dog which had destroyed some 
of his sheep, and returned upon his premises apparently for the purpose 
of destroying others, although the dog at the time he is killed, be not in. 
the vew act of destroying or worrying the sheep; and although it be not 
shown that the owner of the dog was cognizant of his bad qualities, or 
that there was no other means of preventing the injury. 

2. Where a dog is chasing animals ferae naturae, or combating with another 
dog, a necessity for killing him must be made out, or the killing will not 
be justified. 

THIS was an action of trespass v i  et armis for killing a dog. Pleas: 
General issue and justification. 

(243) On the trial at  Lenoir, on the last circuit, before his Honor, 
Judge Toomer, the ownership and possession of the dog by the 

plaintiff and the killing by the defendant were not denied. The defend- 
ant, in support of his plea of justification, then proved that on a certain 
day, about sunrise in the morning, the dog was discovered in his enclosed 
pasture in  the act of killing his sheep; that two of the sheep had been 
killed and four others dangerously wounded ; that the defendant was 
notified of the fact and went in  pursuit of the dog with his gun; that the 
dog escaped at that time, but returned about two hours afterwards to the 
premises of the defendant, and was near the pasture fence where the 
sheep were, when the defendant saw him and immediately shot and killed 
him. The plaintiff insisted that in  order to support the plea of justifica- 
tion the defendant must prove that he could not otherwise preserve his 
sheep than by killing the dog, or that the dog was shot in  the very act of 
killing the sheep, and desired the court so to charge the jury. His  Honor 
instructed the jury "that the defendant was justified in killing the dog, 
if the evidence satisfied them that the dog had destroyed the sheep and 
had returned two hours thereafter, and was on the premises of the 
defendant, near his pasture, under circumstances calculated to produce 
a belief in an ordinary man that the dog was lurking about the enclosure 
to commence again the work of destruction, and was killed under a 
reasonable apprehension that i t  was necessary to prevent a repetition of 
the mischief." The defendant had a verdict and judgment, and the 
plaintiff appealed. 

J.  H.  Bryan for the plaixintiff. 
Badger and Devereux for the defendant. 
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GASTON, J. The exception taken by the plaintiff to the instruction of 
the judge, is not, in  our opinion, well founded. The law authorizes the 

- act of killing a dog found on a man's premises in the act of attempt- 
ing to destroy his sheep, calves, coneys in a warren, deer in a park, 
or other reclaimed animals used for human food and unable to de- 
fend themselves. Wadhurst v. Damme, Cro. Jm., 455; Barrington v. 
Xumers, 3 Lev., 28; Leonard v. Wilkins, 9 John., 233. Nor is it essen- 
tial to the defendant's justification thap the owner of the dog 
should be cognizant of his bad qualities, or that there was no (244) 
other mode of defending the things assailed. Com. Dig. Pleader, 
3 m. 33, 1 Sid., 336. The law is different mhere the dog is chasing ani- 
mals f e m  naturiz, such as hares or deer in a wild state, or combating 
with another dog. I n  these cases a necessity for the act of killing must 
be made out or the killing will aot be justified. Wright v. Ramscoi, 1 
Saun., 82; Vere v. Ld. Cazudor, 11 East., 567. The object of the law in  
conferringl this authority is not to punish past wrongs, but to prevent 
wrongs impending or menaced. I t  may, therefore, be exercised before 
the injury is begun, if in truth it be imminent-for otherwise the pre- 
rentive remedy may be too late. Thus in  the case of Wadhurst v. 
Damm-e, the plea mas that the dog had killed conies before, and defend- 
ant finding the dog running at conies (not in  the act of killing them) he 
there killed the said dog. So in Barrington v. Turner, the justification 
was that the hounds had chased a deer in the defendant's park and killed 
her, and to prevent further mischief by them the defendant took and 
killed them. I n  this case the plaintiff's dog had actually killed several 
of the defendant's sheep upon his premises and had returned apparently 
for the purpose of repeating the injury. I t  hath been always taken for 
the law, and universal usage is high evidence of the law, that a sheep- 
stealing dog, found lurking about, or roaming over a man's premises 
where sheep are kept, incurs the penalty of death. 

The judgment below is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Morse v. Nixon, 51 N.  C., 295; Williams v. Dkon, 65 N. C., 
417. 

Dist.: Runyan v. Patterson, 87 N .  C., 345; State v. Neal, 120 N.  C., 
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(245) 
JOHN W. BLACKWELL, ADMR. OF LEMUEL BEKERDITE 

v. WILLIAM B. LANE ET AL. 

Alteration, of  Bond-Delivery. 

1. No particular form is necessary in the delivery of a bond; the mere 
throwing it on the table or any act or word from which the intention of 
the obligor to put the bond in the possession of the obligee may be in- 
ferred, is sufficient. Hence, where the obligor had signed the bond while 
it was blank as to the amount, and the agent of the obligee, after it was 
filled up, presented it to the obligor and told him the amount, at which 
the obligor expressed his surprise, but acknowledged his signature to the 
bond, and did not object to the agent's retaining it as his, the obligor's 
act and deed: I t  x a s  held, to be sufficient evidence from which to infer a 
delivery. 

2. A person's putting his name to a bond as a subscribing witness without the 
knowledge or consent of the obligor, is not such an addition to, or altera- 
tion of, the bond as to vitiate and render it void. 

3. If a person who subscribed a bond as a witness without the knowledge or 
consent of the obligor, die, proof of his handwriting would not be suffi- 
cient evidence of the due execution of the bond; other evidence would be 
required as proofs of the handwriting of the obligor, his acknowledgment 
or the like. 

4. The case of Holloway v. Lawrence, 8 N .  C., 49, approved 

THIS was an action of debt upon a bond for $116, tried at  Guilford, 
on the last circuit, before his Honor, Judge Peurson,. 

On the trial one Leach, whose name was subscribed to the bond as 
attesting witness, swore that the plaintiff had put in his hands a list of 
articles purchased by Winningham, one of the defendants, at plaintiff's 
sale as administrator, with a request that he would procure Winning- 
ham's note with security for the amount; that for that purpose he 
applied to Winningham at Ashborough, in  Randolph County, who soon 
afterwards brought to him the bond in question, signed and sealed by 
Winningham, the defendant Lane, and one Smearingen. The bond was 
blank as to the amount, and Winningham requested witness to insert 
the proper amount, which he did, when Winningharn acknowledged it to  
be his bond and requested Leach to attest it as a subscribing witness. 

Leach observed that he must see Lane and Swearingen, and imme- 
(246) diately stepped out into the street where Lane was standing, pre- 

sented the note to him and asked, "Do you acknowledge this to 
be your signature?" Lane, without having the note in  his hand, replied, 
"I do," and asked, "What is the amount 2" Witness answere4 ('$116," 
whereat Lane either said something or made some motion or gesture, 
which witness thought was expressive of surprise that the amount was 
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so much. Witness immediately stepped to Swearengen, who was stand- 
ing in the view of Lane, and who acknowledged the bond, whereupon the 
witness retired to his office, a few paces distant, but not in  sight of 
either Lane or Swearengen, and wrote his name upon the bond just under 
the word "Attest." Witness stated that he did so without supposing 
there was the slightest impropriety in i t ;  and under the impression that 
if the parties had been present they would not hare objected to it-but 
that he did so without the knowledge or consent of Lane and Swearingen; 
and that he afterwards handed the bond to the plaintiff, who resided in  
the county of Guilford. 

No defense was made by Winr~inghani, who was insolvent. As against 
Lane, the counsel moved the court to instruct the jury: lst, That there 
was no evidence of a delivery. 2d, That the act of Leach in  putting his 
name to the paper as subscribing witness vitiated and rendered the bond 
void in law, as there was no elridenee that he did so with the knowledge 
or consent of Lane. 

His  Honor left it to the jury to say from the evidence whether the 
bond had been delivered as the act and deed of Lane, instructing them 
that to find the issue for the plaintiff they must be satisfied that after the 
bond was filled up it was delivered by Lane as his act and deed; that to 
constitute a delivery it was sufficient if, the bond being present, the 
obligor made use of words showing his intent that the obligee should take 
it as the act and deed of the obligor;-that in this case, if they were 
satisfied that when the bond was presented to Lane by Leach he acknowl- 
edged his signature with the intent that Leach should retain i t  as his, 
Lane's, deed and upon being told the amount did not object, then, 
although it was for more than he expected, if it was retained by Leach as 
his, Lane's act and deed, they should find that there mas delivery. 

On the 2d point his Honor told the jury that there was no evi- (247) 
dence that Leach had put his name on the bond with the kno-cvl- 
edge and consent of Lane, but if they believed that his name was put 
there under the circumstances stated by him i t  did not vitiate the bond 
and render it void in law. The jury returned a verdict for the plaintiff, 
and the defendant appealed. 

ilIendenhal1 and Winstcn for the defendant. 
S o  counsel appeared for the plainfi f  in this Court. 

DANIEL, J. Firs t :  The &fendant moved the court to instruct the 
jury that there was no evidence of a delivery of the bond declared on. 
The court charged that to constitute a delivery it was sufficient, if the 
bond being present, that the defendant made use of words showing his 
intention that the obligee should take it as the act and deed of the obli- 
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gor. That when the bond was presented to Lane, if he acknowledged his 
signature with the intent that Leach (the plaintiff's agent) should retain 
it as the defendant's deed, and upon being told the amount did not object, 
then, though it was for more than he expected, still if retained by Leach 
as the defendant's act and deed, the jury should find there was a delivery. 
We do not perceive any error in this part of tlie charge. No particular 
form is necessary in the delivery of a bond; the mere throwing it on the 
table, or any act or -rrord from which the intention of the obligor to put 
the bond in the possession of the obligee may be inferred, i s  sufficient. 
Co. Lit., 36a; Hurlestone on Bonds, 8. 

Secondly: The defendant contended that the act of Leach in  putting 
his name to the paper as a subscribing mitness vitiated and rendered the 
bond void in law-as there was no e~-idence he did so with the knowledge 
or consent of the defendant. On this point the court charged the jury 
that if they beliered the name of Leach mas put on the bond as a sub- 
scribing witness under the circumstances stated by him it did not ~ i t i a t e  
the bond and render it void in   la^. We think in  principle the case of 
McCrow v. Gentry, 3 Campb., 232, is very much like this. Action 
against the maker of a proniissory note, ~vhich pnrported to b~ attested 

by tn-o witnesses. One of these being called to prove it, stated 
(248) that he did not put his name to it in the presence of the defend- 

ant, nor was he ever called upon by the defendant to attest i t ;  
but he saw the defendant deliver it as his note of hand to the payee, and 
he afterwards put his name to it without the defendant's knowledge. 
Lord Ellenborough: "I cannot receive the evidence of this person as of 
an attesting witness to the note. He rvas no attesting witness, but a 
mere volunteer. I f  the other person whose name is on the note as a t t e~ t -  
ing witness really was so, it can only be proved by his eridence. I t  
appeared, however, that this person had not put his name to it exactly 
under the same circunistances as the other, and the defendant's aclmowl- 
edgment was considered sufficient to fix him. So the pldntiff had a 
verdict." The defendant acknomledged to Leach (the plaintiff's agent) 
that it was his bond. Leach was a competent witness to prore that fact. 
The name of this witness having been placed on the paper, purporting to 
be a subscribing witness when in fact he did not put it there at the 
request or in the presence of the defendant, is not in our opinion such an 
addition or alteration of the bond as will vitiate or render it void. Lord 
Ellenborough, in the case quoted, did not consider the signature of the 
names of the two persons who had signed the note as if they mere sub- 
scribing witnesses, such an alteration or addition as to destroy the 
instrument. I f  the witness had been dead, it is true, proof of his hand- 
writing under such circumstances would not have been sufficient e~idence 
to let the case go to the jury, for then1 to infer the due execution of the 
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bond; other evidence would hare been required, as proofs of the hand- 
writing of the obligor, his acknowledgment, or the like. Hollozo'ay v. 
Lawrence, 1 Hawks, 49. I n  the case of Talbert v.  Hodson, 2 E. C. L. 
Rep., 91, it appears that the attesting witness to a bond wrote the attesta- 
tion when the obligor was not present and without seeing the obligor 
execute it. The court, notwithstanding, permitted other evidence to be 
given of the execution by the obligor, and the obligor had a verdict and 
judgment. This is a strong case against the position taken by the de- 
fendant's counsel.that the bond is void. The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  8. v. @herkin, 29 N. C., 209; Dunn v. Clements, 82 N.  C., 60. 

(249) 
DAVID MAY v. EPHRAIM GENTRY. 

Sale of Chattels-Delicery-Evidence. . 

1. If parties agree as to the terms of the sale of a chattel, the property of the 
chattel will not be vested in the vendee, where it appears that there was 
no delivery of the chattel, no earnest paid, nor any acceptance by the 
vendor of the vendee's money, or notes in lieu of earnest or as a security 
for the price. 

2. A man's previous declarations may be received, though it is but'slight 
evidence to show the extent and true character of the dealings between 
him and another person; and they will be evidence against one claiming 
under him by a cotemporaneous or subsequent contract. 

3. If evidence strictly irrelevant has been admitted, a right verdict ought not 
to be set aside on account of its reception, unless it is perceived that it 
worked a prejudice to the party. 

THIS was an  action of tro17er for a stud horse, tried at Surry on the 
last circuit before His Honor, Judge Settle. 

The plaintiff alleged that there was a conspiracy between the defend- 
ant and one William May, fraudulently to deprive him of his horse, and 
called several witnesses who testified that they were at the storehouse of 
the defendant when a trade for the horse in question mas spoken of 
between the plaintiff and William May; that the contract proposed was 
that William May should pay $27 in specie and $175 besides for the 
horse; that the $27 in  specie and $100 of the balance was to be paid , 

down before the trade took place and that on the payment of $127 the 
plaintiff was to take the bond of William May for the sum of $75, pay- 
able six months after date, in horse flesh. These witnesses further testi- , 

fied that 'will iam May proposed to the plaintiff to go with him and one 
Howell out of the company, whereethey could trade to a better advant- 
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age; that in a short time they heard the plaintiff exclaim that if "that 
is wliat you are for, I mill have nothing more to do with you"; and that 
both plaintiff and William May started towards the horse in  a run;  that 
William, being younger and more active than the plaintiff, got to where 
the horse was tied first and took possession of him, the plaintiff at the 

time forbidding him to do so, and calling upon the bystanders "to 
(250) take notice that William May had robbed him of his horse"; 

that shortly afterwards William May obtained from the defend- 
ant a bridle, which he put upon the horse and rode bim off. The wit- 
nesses testified further that some short time afterwards the horse was 
found in the possession of the defendant, who refused to deliver him 
up on the plaintiff's demand. Caleb Parsons, one of ,the witnesses ex- 
amined for plaintiff, stated that he was present at  the store of the 
defendant when the transaction above spoken of took place; that he went 
out to the parties where they had withdrawn themselves, and the plaintiff 
requested the witness to read a paper which had been prepared by Wil- 
liam May and Howell, when William N a y  objected and said that Howell 
could best read it. Witness saw a paper handed to the plaintiff and in a 
few minutes he heard the plaintiff say, "If that is what you are for, I 
will have nothing more to do with you"; the plaintiff threw down the 
note and the race to the horse took place as described by the other wit- 
nesses. This witness further stated that he heard some person (the 
particular individual he could not name) state in  the hearing of the 
defendant the terms of the trade, which as well as witness could recollect 
were that William May was to give $175 for the horse, to be paid by 
giving his, William's, note for $75, due six months after date, and 
payable in horse flesh, and by paying off and discharging a note of about 
$40 which plaintiff owed one Kellar, and by purchasing a certain gray 
mare in the neighborhood. This and all the other witnesses who spoke 
of the alleged trade stated that when the plaintiff threw down the note 
and said that if that was the way he would have nothing more to do 
with them, William May said a note closed all former dealings between 
parties to the note, and that the plaintiff might pick up his note, for 
that mas all he, William, owed him or mould pay him. This was at the 
instant that the plaintiff and William May started to run for the horse. 
I t  lvas proved also that some minutes before the plaintiff was induced 
to take the note of $75 in  his hand, William May privately requested 
Howell to stand by him, and he would shortly get the plaintiff's horse. 
One witness stated that some months before the transaction at  the de- 
fendant's store he heard William May say that he would have the plain- 

- tiff's stud horse, if he had to take him by force. 
His  Honor charged the jury that if they believed the testimony 

(251) given for tha plaintiff he was entitled to the verdict. A verdict 
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was accordingly rendered for the plaintiff and the defendant's counsel 
moved for a new trial on the ground, first, that the plaintiff was not 
entitled to a verdict on the testimony of Caleb Parsons; and, secondly, 
because of the admission of the testimony to prove the declarations of 
William before the time when he took the horse from the plaintiff. The 
motion for a new trial was overruled and the defendant appealed. 

Boyden for the defendant. 
Cooke for the plaintiff. 

RCFFIN, C. J. The recovery is proper against the defendant, unless he 
shows a valid contract of sale from the plaintiff to William May, under 
whom the defendant claims. To say nothing of the suspicious circum- 
stances of circumvention, on which the case might have been left to the 
jury, as authorizing the plaintiff to rescind the contract a t  any time 
before the actual delivery of the horse or the entire fulfillment of his 
part of the contract by William, a sufficient -reason for the instruction to 
the jury consists in the fact that it does not appear that the parties ever 
came to any final agreement as to the terms of the sale. I t  is nearly 
certain that they did not. But if they had it does not appear that any- 
thing was done in execution of such agreement so as to vest the property 
of the horse in the supposed vendee. There was no delivery of the horse; 
no earnest paid, nor any acceptance by the plaintiff of the other's notes 
in  lieu of earnest or as a security for the price. 

Upon the point of evidence we see no objectior, except the inutility of 
that offered. But if i t  had been strictly irrelevant, a right verdict ought ' 

not to be set aside on account of its reception, unless it worked a preju- 
dice to the party, which is not perceived in this case. Those previous 
declarations of William May were, however, evidence from which the 
jury might, in a slight degree, be aided in determining the extent and 
true character of the dealings between the plaintiff and the other two 
persons, William May and Howell. I f  they could have been received 
against the person who made them, they were also competent against 
the defendant, who claimed under him by a cotemporaneous or 
subsequent contract. (2.52) 

The judgment must, therefore, be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Satterwhite v. Hicks, 44 N .  C., 108; Lumber Co. u. Wilcoz, 
105 N. C., 38; Bank v. NcKethan, 84 N.  C., 584; Glover v. Flowers, 101 
N.  C., 144; Sha fer  v. Gnynor, 117 N.  C., 24; Croom v. Sugg, 110 N. C., 
261. 

Overruled in part : Jenkins v .  Jarrett, 70 N.  C., 256. 
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THE SURVIVING PARTNERS OF MASSEY, FcKESSON & CO. 
v. JAMES McDOWELL. 

Usury-Question of Fact. 

1. Where, upon the endorsement of a note, the endorsee took more than six 
per centum per annum by way of discount, but the excess was small and 
was allowed by the endorser expressly for the trouble the endorsee would 
be at in traveling to make a demand upon the maker of the note: I t  was 
held, that the transaction on its face was not so unreasonable as to war- 
rant the court in declaring the endorsement to be usurious, but that it 
ought to have been left to the jury as a question of fact to say whether 
the allowance to the endorsee was intended bona fide as a remuneration 
for trouble, or was designed as a cover to hide an agreement for excessive 
discount. 

2. Where the general isshe, statute of linzitations, and usury are pleaded, and 
the jury find for the plaintiff upon the two first pleas, and for the defend- 
ant upon the last, upon which he has judgment in his favor; on an appeal, 
the Supreme Court cannot, if there were error in the charge of the judge 
on the last plea, refuse to reverse the judgment upon the ground that the 
jury ought to have found differently on the two first pleas, because the 
Court cannot judicially see that the finding was wrong, and if they could, 
the verdict while it stands is conclusive of the facts which it declares, and 
the Court have not the power to modify or alter it. 

(253) ASSEMPSIT brought by the plaintiffs as endorsees against the 
defendant as endorser of the following bond of one James -41len: 

"On the third day of Norember next I proniise to pay William Suttle 
the sum of one hundred and thirty-five dollars for the hire of two 
negroes, Gabriel and Alfred, which slaves I am to feed and clothe well, 
pay their taxes, and return them well clothed at  the expiration of said 
time. Witness my hand and seal this the 11th day of February, 1827. 
James Allen. (Seal.)" The bond was endorsed by Suttle, the payee, to 
the defendant, and by him to the plaintiffs. The defendant pleaded the 
General issue, Statute of Limitations, and the Statute against usury, 
and the cause was tried at Burke, on the last circuit, before his Honor, 
Judge Dick. 

The plaintiffs proved the endorsement of the defendant on 9 Febru- 
ary, 1831, and further that the defendant requested the agent of the 
plaintiffs to present the bond to Allen, and request payment, which was 
done, and the defendant notified thereof; that the defendant then re- 
quested the plaintiffs to bring suit against Allen, which they did in Sep- 
tember, 1831, and obtained judgment in January, 1833 ; that a fi. fa, was 
issued upon the judgment and about $25 of the money collected, which 
was all that could be made out of Allen. This suit was brought in Sep- 
tember, 1834. 

200  



N. C.] DECEMBER TERM, 1838. 

MASSEY, M c K ~ s s o ~  & Co. v. MODOWELL. 

The defendant proved on the cross-examination of John Reynolds, a 
witness for the plaintiffs, that he, Reynolds, was a clerk in the store of 
the pIaintiffs and mas their agent in  purchasing the bond in question 
from the defendant; that defendant proposed selling the bond to him, 
saying that Allen was good and was at that time engaged in mining in 
the county; witness at first objected to buying, alleging that he would be 
at  the trouble of going to see Allen, a distance of eighteen miles; but after 
a short time witness and the defendant made a calculation of the interest 
due on the bond, and found that there was then due for principal and 
interest $161.46, when the defendant proposed that if witness would take 
the bond he might have it for $159.93, and remarked that the balance 
due on the bond he might have as compensation for his trouble in going 
to see Allen. To this proposal of the defendant witness assented, and 
the endorsement was made upon those terms. The defendant contended 
that the plaintiffs were not entitled to recover, first, because their 
right of action mas barred by the statute of limitations; second, 
because the endoreement of the defendant to the plaintiffs was (254) 
usurious. 

His  Honor charged the jury that the plaintiff's right of action was not 
barred by the statute of limitations for that the defendant by his endorse- 
ment of the bond became the surety of Allen. On the second ground he 
charged that if Reynolds gave a correct account of the transaction 
between the defendant and himself, the endorsement was usurious, and 
the plaintiffs could not recover on it. The jury found a verdict for the 
plaintiffs upon the two first issues, and for the defendant upon the last. 
A new trial was moved for and refused, and the plaintiffs appealed. 

S o  counsel appeared for the plaintifs i n  this Court. 
D. F. Cal&uell for the defendant. 

GASTON, J. The Court is of opinion that there was error in the instruc- 
tion to the jury on the question of usury. To render a contract usurious 
there must be an agreement to take for forbearance of payment upon a 
loan of money or other commodities, a greater sum than at the rate of 
six per centum per anwum by way of discount or interest; and where in 
truth there is  such a corrupt agreement, no color, contrivance or device 
shall save the usurious contract from the visitation of the lam. The 
trifling sum which in this case was deducted from the amount of Allen's 
note when passed to the agent of the plaintiffs was allowed expressly as 
a remuneration for the trouble of traveling to make a demand on Allen. 
I t  is not on its face so unreasonable as to warrant the Court i n  declaring 
that the parties did not mean what they expressed. Whether the allow- 
ance was intended bona fide as a remuneration for trouble, or was de- 
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signed as a cover to hide an agreement for excessive discount, was a 
question of fact, and should have been submitted as such to the consid- 
eration of the jury. Carstairs v. Stein,  4 Man. and Sel., 192. 

. I t  has been insisted, however, by the counsel for the defendant that 
notwithstanding this error the judgment should not be reversed, for that 
the defendant was entitled to a verdict in his favor upon the pleas of the 

general issue and statute of limitations. This, however, we cannot 
(255) judicially see, and if we could we cannot give him such a verdict. 

A verdict has been rendered for the plaintiffs on all these pleas. 
This, while i t  stands, must be conclusive of the facts which it declares, 
and i t  is not in  our power to modify or alter it. Upon a second trial the 
defendant will be at liberty to insist that the bond not being an obliga- 
tion simply for the payment of money mas.not in law negotiable, and, 
therefore, that the plaintiff is not an endorsee nor the defendant an 
endorser in the proper sense of those terms. 
, The judgment is to be re~~ersed and cause remanded for a venire de 
novo. 

PER CURIAM. Judgment reversed. 

Cited: Miller 21. Ins. Co., 118 N. C., 618. 

i BENJAMIN SHARP, ADMR. OF ANNA SHARP, v. MOSES FARMER. 

1 Against Public Policy-Executory Contract. 

1. No action can be sustained in affirmance and enforcement of an executory 
contract to do an immoral act, or one against the policy of the law, the 
due course of justice, or the prohibition of a penal statute. Therefore no 
action can be sustained upon a promise to settle an estate and pay over 
the distributive shares to those entitled, without taking out letters of 
administration upon such estate. 

2.  No distinction is now recognized between an act malvm in se and one 
merely malum prolaibitum; for the law would be false to itself i f  it 
allowed a party, through its tribunals, to derive advantage from a con- 
tract made against the intent and express provisions of law. 

THIS was an action of assumpsit, commenced in the name of Benjamin 
Sharp and his wife, Anna, and upon the death of the wife, continued by 
the said Benjamin as her administrator. The defendant pleaded the 
qeneral issue, and upon the trial at Edgecombe on the last circuit before 

~ his Honor, Judge Xaunders, it appeared that the plaintiff was entitled 
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in right of his wife to a distributive share of the estate of one (256) 
Jerusha Farmer, deceased, and thereupon made an agreement 
with the defendant, who was also a distributee, that the latter, instead 
of taking out letters of administration on the estate of the said Jerusha, 
should collect and sell the estate, and, after paying the debts, divide the 
residue among those entitled to distribution. 

The defendant, in pursuance of this agreement, sold the property and 
paid the debts of the said Jerusha, and a balance remaining in his hands, 
the plaintiff demanded the share to which he was entitled in right of his 
wife, and upon the defendant's refusal to pay the same brought this suit. 

His  Honor being of opinion, upon these facts, that the right of action 
vested i n  the plaintiff alone in his own right, and not in the plaintiff and 
his wife, directed a nonsuit to be entered, and the plaintiff appealed. 

Iredell  for the  p l a i n t i f .  
J .  H. B r y a n  and B. B. Moore for t h e  defendant.  

RUFFIN, C. J. The point, wheth9r the right of action on this contract, 
supposing it to be a lawful and valid contract-is in the husband i n  his 
own right, or survived to him as administrator of the wife, involves 
much nice learning. We are relieved from going into it by other matter 
apparent in  the record, upon which we are satisfied that neither the 
husband nor the husband and wife together could have an action upon 
this contract. I t  is an agreement between the next of kin of an intestate 
for an administration of the estate and its distribution by one of them 
without obtaining letters of administration, or taking the oath of 
office, or giving bond. This is prohibited by the act of 1715, Rev., 
ch. 10, ss. 4 and 5 ,  under a penalty of fifty pounds. (See 1 Rev. 
Stat., ch. 46, see. 8.) After a vast number of cases upon the subject i t  
seems to be now perfectly settled that no action will be sustained in 
affirmance and enforcement of an executory contract to do an immoral 
act, or one against the policy of the law, the due course of justice, or the 
prohibition of a penal statute. The distinction between an act rnalum in 
se and one merely m a l u m  prohibiturn was never sound, and is entirely 
disregarded; for the law would be false to itself if i t  allowed a 
party through its tribunals to derive advantage from a contract (257) 
made against the intent and express provisions of the law. La& 
t o n  v. Hughes ,  1 Maul and Selw., 593, and Bemsley v. Bigfiold, 5 Barn. 
and Ald., 341, establishes this principle upon consideration of all the 
previous cases. I t  will be seen at  once that the court could not give the 
plaintiff a judgment; since by the very act of receiving the sum recov- 
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- 
ered the plaintiff would be executor d e  son tort, which is a consequence 
which a court cannot allow itself to be made accessory. 

The nonsuit must therefore stand and the judgment be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Fu td l  v. Vanm, 30 N. C., 404; Allison v. lVorwood, 44 N. C., 
416; Ramsey v. Woodard, 48 N. C., 510; Jenkins v. Sapp, id., 512; In- 
gram v. Ingram, 49 N .  C., 189; Carter v. Greenwood, 58 N.  C., 411; 
Xelvin v. Eadey, 52 N.  C., 372 ; Powell v. Inman, id., 29 ; King v. Win- 
ants, 71 N.  C., 472; Covington v. Threadgill, 88 N.  C., 188; Griflin v. 
Hasty, 94 N.  C., 443; Puckett v. Alexander, 102 N. C., 97; Burbage v. 
Windley, 108 N .  C., 362. 

DEN EX DEM. OF J O H N  MUSHAT ET AL. UXOR V. J O H N  MOORE, 

1. The affidavit of a party made to obtain a certiorari may be used against 
him to prove any facts which are  of a character to be proved by mere 
admissions or representations. But the admissions in  such affidavit will 
not be sufficient evidence against the party making them, to  supersede the 
necessity for the other party's producing matters of record or a deed 
under which he claims. 

2. The andavit for a certiorari is properly no part of the record. 

EJECTXEXT, tried at Iredell on the last -circuit, before his Honor, 
Judge Settle. 

The action was commenced in the county court and a judgment being 
there obtained by the lessors of the plaintiff, i t  mas removed into 

(258) the Superior Court by certiorari. I n  his petition and affidavit 
for the certiorari the defendant stated, among other things, that 

the land in controversy was sold under an execution upon a judgment 
against him at the instance of one Robert Simonton; that one George L. 
Davidson became the purchaser at a certain price, with the understand- 
ing that the defendant should redeem the same; and that Davidson 
afterwards conveyed the land to his daughter, the feme lessor of the 
plaintiff and wife of the other lessor. On the trial in the Superior 
Court the only evidence of title offered by the lessors of the plaintiff was 
the petition and affidavit above stated; but his Honor deeming that 
insufficient, directed a nonsuit, and the lessors of the plaintiff appealed. 
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N o  coun,sel uppeared for t h e  l e s s o ~ s  of t h e  plaint i f  in, th i s  Court.  
D. F .  Caldwell for the defendant. 

G ~ S T O X ,  J. There is no ground for setting aside this nonsuit. The 
affidavit of the defendant for a certiorari might have been properly read 
in  evidence against him to establish any facts which were of a character 
to be proved by mere admissions or representations of a party. But the 
affidavit was not an admission of record. I t  properly formed no part of 
the record, for that consisted of the pleadings only-and these distinctly 
put in issue the title of the plaintiff's lessors. This title was alleged to 
havetbeen derived to them from the conveyance of Davidson, who derived 
his title from the conveyance of the sheriff, who derived his authority 
from an execution issued upon a judgment. Now these were matters not 
to be proved by witnesses-nor by admissions equivalent at  best but to 
proof by witiiesses-but by the exhibition of the deeds, execution and 
judgment. The affidavit carried with it no more binding effect than 
would an admission by a defendant in an answer in  chancery. And it 
has been held that such an admission is but secondary evidence of the 
execution of a deed, and does not supersede the necessity of proving it by 
the subscribing witness. Call v. Dunning ,  4 East, 53; Abbott v. P l z ~ m b ,  
Doug., 216. And certainly it does not supersede the necessity of 
exhibiting the deed to speak for itself. (259) 

The judgment below is affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited:  Coble v. Coble, 82 N .  C., 342; N a s o n  1 1 .  HcCormick ,  85 N.  C., 
228; Black v. Baylees, 86 N. C., 533. 

DEK EX DEM. JOSEPH KING ET AL. V. IMERRIMAN FEATHERSTON.' 
, 

Judgment  for Costs-Execution, 

1. Where the execution under which the plaintiff claimed, commanded the 
sheriff to levy a certain sum which the State had recovered against the 
defendant for costs and charges, and on the execution was endorsed a bill 
of costs containing officers' fees and witnesses' dues, but without specify- 
ing whether they were costs expended by the State or were the costs of 
the defendant, and the only record of a judgment produced in support of 
the execution merely showed that the defendant had been indicted and ac- 
quitted: I t  was held, that there ought to have been a special judgment in 
favor of the officers of the court and the defendant's witnesses, and an 
execution issued thereon and conformable thereto, apd that the court 
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codld not presume from the record produced that there had been such a 
special judgment, and then permit the plaintiff by parol evidence to trim 
and shape the execution offered so as to fit such presumed judgment. 

2. When a defendant is acquitted on a criminal charge he is entitled to the 
common-law judgment that he go without day as to the indictment, but 
at the foot of such judgment there should be a judgment under our 
statute (1 Rev. Stat., ch. 1055, sec. 2 4 ) ,  against the defendant in favor 
of the officers and the defendant's witnesses for his costs due to them, to 
be taxed by the clerk, upon which he should issue execution, not for the 
State, but in favor of the said officers, etc., against the defendant. 

EJECTMENT for a tract of land containing seven hundred and forty- 
five acres, tried at Buncombe, on the last circuit, before his Honor, 

Judge Dick. 
(260) The lessors of the plaintiff, in support of their title, produced 

a deed from the sheriff of Buncombe County to themselves for the 
land in question. They then produced the execution under which the 
said land was sold. I t  commanded the sheriff that of the goods and 
chattels, lands and tenements of Merriman Featherston, he cause to be 
made "the sum of one hundred and fifty-five dollars, which the State 
in  our Superior Court of Law, held for Buncombe County, at  the court- 
house in Asheville, recovered against him for costs and charges in  the 
said suit expended, whereof the said Merriman Featherston is liable, as 
appears to us of record," etc. On the e x e c ~ t i o n ~ a  bill of cost was en- 
dorsed containing officers' fees and witnesses' dues, but without specify 
ing whether they were costs expended by the State or were the defend- 
ant's costs. The lessors of the plaintiff then produced in  evidence the 
record of certain proceedings on an indictment against the defendant in 
Buncombe Superior Court upon which said execution issued. ' 

The defendant contended that there was no judgment of the Superior 
Court of Law for Buncombe County against him which would author- 
ize the issuing of the execution produced, and that said execution and 
all the proceedings under it were void. The record upon which the-said 
execution was issued was not sent up as a part of the case, but the case 
states that upon an inspection of it the facts appeared to be as follows: 
"The defendant was indicted for perjury, and on his trial was acquitted. 
The execution in question was issued for the costs incurred by the defend- 
ant in the progress of the cause, and which were due to the court officers 
and the defendant's witnesses.') His Honor overruled the defendant's 
objection, and charged the jury that the clerk of the Superior Court of 
Law for Buncombe County was authorized by law to issue the execution 
aforesaid for the defendant's costs; that said execution authorized the 
sheriff to sell and that the lessors of the plaintiff acquired title by their 
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purchase. The lessors of the plaintiff had a verdict and judgment and 
the defendant appealed. 

Clingman and Battle for the defendant. 
D. F .  Caldwell for the lessors of the plaintiff. 

DARIEL, J. I n  this State it has been repeatedly decided that (261) 
a purchaser deriving title under a sheriff's sale must show a 
judgment a* well as an execution. I n  this case the plaintiff produced an 
execution against the defendant, under which he purchased. The execu- 
tion commanded the sheriff to make $155, '(which the State, in our Su- 
perior Court of Law held for the county of Buncombe at the courthouse, 
recovered against him for cost and charges in the said suit expended, 
whereof the said Merriman Featherston is liable, as appears to us of 
record," etc. On the back of the execution there is a bill of cost contain- 
ing officers' fees and witnesses' dues, but it does not specify whether it 
was cost expended by the State or defendant's cost. I f  we look only at  
the execution and bill of cost annexed, no other conclusion can arise but 
that it was cost expended on behalf of the State in some suit on record in 
that court against the d-efendant, in  which suit the defendant had been 
cast or convicted. The plaintiff failed to produce any judgment in  favor 
of the State to authorize such an execution. The plaintiff on the trial 
alleged that the recital in  the execution, that it issued on a judgment in 
favor of the State, was a mistake of the clerk. H e  then gave in evidence 
a record of an indictment in the Superior Court of Buncombe County 
against the defendant, which showed that he had been tried and acquit- 
ted. The plaintiff contended that the court had authority by virtue of 
the acts of the Legislature to render judgment on that acquittal in favor 
of the officer? of the court and defendant's witnesses for the amount of 
their fees and dues from him, to be taxed by the clerk, or that the clzrk 
at  the instance of said officers and witnesses had a right to issue execu- 
tion for the game without any formal judgment being rendered. That 
this execution instead of being to enforce a judgment for the State was 
intended to be in favor of the officers of the court and the defendant's 
witnesses for fees and dues to them in the State case. That if under the 
acts it was necessary that a judgment should be rendered in favor of the 
officers, etc., before execution could issue, then the court should presume 
such a judgment was rendered. I f  on the other hand no formal judg- 
ment was necessary, then the court ought to take this execution as hav- 
ing been issued by the clerk to cover the defendant's cost in said 
indictment. When the defendant was acquitted he was entitled to (262) 
the common-law judgment that he got without day as to the 
indictment, but at  the foot of that common-law judgment there should 
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have been a judgment under the statute against the defendant in 
favor of the officers and defendant's vitnesses for his cost due to  
them, to be taxed by the clerk, upon which the clerk should issue execu- 
tion, not for the State, but in favor of the said officers, etc., against the 
defendant. The act says (see 1 Rev. Stat., ch. 105, see. 24) "that it 
shall be lawful for clerks, on fees not being paid by the party from whom 
they are due, to make out execution directed to the sheriff, and the said 
sheriff shall leTy the same by virtue of the said execution as in  other 
cases; and to the said execution shall be annexed a copy of the bill of 
cost of the fees on which execution shall issue." Under this act the prac- 
tice has been to include cost due the parties, witnesses' as well as the 
officers' fees, etc. Taking the act literally, it seems to address itself 
only to the clerks; but in construing it we must say it is a law addressed 
to the courts, to command by order their ministerial officers to do what is 
there required. Such a construction is consonant to the principles of the 
common law, and then harmony will be kept up in the forms of the pro- 
ceedings of the courts. The plaintiff asked the court f i r s t  to presume 
that such judgment was rendered as the court might have rendered when 
the defendant was discharged on the indictment. And s e c o n d l y  to per- 
mit him by parol proof to rectify the mistake of the clerk and apply 
this execution to the said presumed judgment. The court below yielded 
to the prayer of the plaintiff on both points, and he recovered 745 acres 
of land, for which he gave at the salc only $205. Those persons who at- 
tended the sale might have refrained from bidding because they knew there 
was not to be found on the record any such judgment as that referred to in  
the execution. Whether a proper judgment against the defendant can 
now be obtained by the officers, etc., n u n c  pro t u n e ,  is a question not 
now before us. From the loose practice in our State the courts in favor 
of justice are in many cases compelled to presume that such a judgment 

has been rendered as the plain facts on the recora demanded 
(263) should have been rendered. But we are of the opinion that in 

this case the judge extended the indulgence too fay to presume 
such a special judgment as that suggested; and then again to permit the 
execution offered to be tl.immed and shaped by parol evidence to fit such 
presumed judgment. I n  our opinion the plaintiff failed to produce any 
judgment, and therefore there must be a new trial. 

PER CURIAM. Judgment reversed. 
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lVIcGLENSEY & W O L F E  v. SAMUEL F L E M I N G .  

Statute of Limitations-Xezu Promise. 

In order to repel the statute of limitations there must be either an express 
promise to pay, or an explicit acknowledgment of a subsisting debt from 
which the law can imply a promise to pay it. But if the debtor, at the 
time he acknowledges the debt, refuses to pay it, or offers to pay a 
smaller sum, saying that if his offer is not accepted he will plead the 
statute of limitations, there is nothing from which the law can imply a 
promise to pay the debt, and it will not be taken out of the operation of 
the statute. 

THIS was an action of assumpsit brought by the plaintiffs to recover of 
the  defendant the anlount of an account for goods, wares and merchan- 
dise sold and delivered in the year 1832. The suit was commenced on 
24 April, 1837, and the defendant pleaded the general issue and the 
statute of limitations. 

Upon the trial at  Burke, on the last circuit, before his Honor, Judge 
Dick, the plaintiffs, after proving an acknowledgment of the justness of 
their account by the defendant in year 1833, proved by William McKes- 
son, a witness, that in June, 1834, he received a letter from the plaintiffs 
containing their account against the defendant, the amount of which was 
$655.10,'with instructions to apply to the defendant for the amount due 
them, and if he refused to pay it, then to propose to him that the plain- 
tiffs mould take $600 rather than have a suit with him. This witness 
stated further that shortly after receiving the letter containing 
the  account he applied to the defendant for payment and stated to (264) 
him the amount of the plaintiff's demand, to wit, $655.10, when 
the  defendant admitted that he got the goods from the plaintiffs and that 
he had not paid for them, and he did not object to the anlount of the 
account, but refused to pay. Witness then stated to him that he, wit- 
ness, was authorized to take $600 and give him a discharge rather than 
have a lawsuit; the defendant refused to pay $600, but said he would 
pay $500. Witness stated further that some time after the above con- 
versation and before this suit was brought he had another conversation 
with the defendant in  which the defendant said he would not pay more 
than $500, and if the plaintiffs would not take that sum he would plead 
the  statute of limitations. 

13% Honor instructed the jury "that to take a case out of the statute 
of limitations there must be either an express promise to pay by defend- 
an t  or an explicit acknowledgment of a subsisting debt, within three 
years from the time of bri'nging the action. That if they believed the 
witness .McKesson, the first conversation he had with the defendant was 
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in  June or July, 1834, within three years of the time of bringing this 
action, the writ having issued 24 April, 1837, and if they further 
believed that the defendant in said conversation had made an explicit 
acknowledgment of the subsisting debt due from him to the plaintiffs, 
the case would be taken out of the operation of the statute, and the plain- 
tiffs would be entitled to recover." The plaintiffs obtained a verdict 
and judgment and the defendant appealed. 

N o  coufisel appeared for the  defendant in ' th i s  Court.  
D. F. Caldwell for the  plaintifjls. 

RUFF IN,.^. J. T O  take a case out of the statute of limitations, it mas 
held in #mallwood v. Xmallwood, ante, 2 vol., 330, and in  other cases, 
that there must be a promise to pay the debt within three gears. I t  
need not be an express promise, but i t  may be implied from such an 
acknowledgment of the debt as imports its present subsistence, and a 
continuing liability of the defendant for it, or his willingness to pay it, 

notwithstanding the lapse of time since the debt was first con- 
(265) tracted. But we then thought, and still think, that a promise to 

pay cannot be inferred simply from an admission that the debt had 
been contracted and was originally just; or from the further admission 
that it had not been paid, if at the same time the defendant denied his lia- 

& ,  

bility and did not, in  some way, indicate his intention or willingness to 
pay. It is immaterial on what ground the defendant denies his liability 
or places his refusal to pay; whether it be because, as he says, the debt 
was never due, or because he had paid it, or because he insisted on a 
legal protection from the payment, I n  either case the refusal to pay 
repels the idea of the promise to pay; and there must be such a promise, 
either expressed or implied, to prevent the bar of the statute. 

The rule was, therefore, in our opinion, inaccurately expressed to the 
jury when it was said "that there must be either an express promise to 
pay by the defendant or an explicit acknowledgment of a subsisting 
debt." I t  should have been added, '(from which the law could imply a 
promise to pay the debt."No acknowledgment can be sufficient unless i t  
furnishes a plain inference that the defendant thereby intended to 
engage to pay the debt. 

For  the same reasons it appears to the Court to have been erroneous to 
leave it to the jury to find the requisite acknowledgment upon the evi- 
dence in the case. The instructions properly assume that there was not 
an express promise. To imply one the express, and repeated refusals of 
the defendant to pay, as proved by the plaintiff's own witness, constitute 
an insuperable obstacle. But it is said the defendant did not refuse une- 
quivocally, but he acknowledged the debt and agreed i n  a qualified man- 
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ner to pay part of i t ;  and i t  is insisted that this defeats the operation of 
the statute as to the whole debt. That there has been a period when this 
argument would have received the concurrence of the courts is not 
doubted. But it cannot be sanctioned without orerthrowing the prjn- 
ciples of the modern decisions. We hold that a defendant is entitled to 
have his words upon this subject, as upon every other, fairly considered 
and interpreted, so as to arrive at his real meaning. Thus treated, they 
import in this case neither an acknowledged liability nor willing- 
ness to pay thk plaintiffs' demand, but directly the contrary. The (266) 
original debt, and the less sum the agent of the plaintiffs proposed 
to take, the defendant positively refused to pay. There is nothing more 
in  the case, except that the defendant then proposed on his part to pay a 
still smaller sum on certain terms, but simultaneously declared that if 
those terms were not accepted he would plead the statute of limitations. 
The terms have never been accepted and this action is not brought on 
that proposition. I f  it had been it could not be supported, because it 
never became a contract by the assent of the plaintiffs. For the same 
reason it is not a contract to revive the original promise, or for any 
other purpose. I n  fine, insisting on the statute of limitations is not, in 
our opinion, a waiver of it. 

PER CURIAM. Judgment reversed. 

C i t e d :  Vass v. Conrad ,  52 N .  C., 89. 

DEN EX DEM. OF THOMAS RITTER, ET UXOR, v. WILLIAM BARRETT. 

Inaccuracy  of Descr ip t ion  in Deed Supp l i ed .  

Any inaccuracy or deficiency in the description contained in a deed may be 
corrected or supplied by a reference to another deed, if the deed referred 
to contains a more particular and certain description of the land intended 
to be conveyed. Thus, i f  to the description by c6urses and distances in a 
deed be added the further description “captaining three hundred acres 
sold by Jacob McLindon to Isaac Sowell," the courses and distances shall 
be controlled, if necessary, by the description in the deed given for the 
land by McLindon to Sowell. 

2. The case of Campbell v. McArtl~ur, 9 N. C., 33, approved. 
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THIS was an action of ejectment, brought to recover the strip of land 
represented on the annexed diagram by the lines D P, P S, S C, and 
C D. 

The lessors of the plaintiff, on the trial at  Moore, on the last circuit, 
before his Honor, J u d g e  Naslt, exhibited the following chain of title, 
to wit: A grant to Thomas Xnight, in  the year 1760, a deed of bargain 
and sale for the same land from Knight to Jacob McLindon, in 1762, 
and a deed from McLindon to Isaac Sowell for the same in 1772. They 
then proved that Isaac Sovrell died intestate previous to 1754, leaving a 
widow, Mary, and a son, Jo,hn, who was his oldest son. They then pro- 
duced in  evidence a deed bearing date in  1786 from John and Mary 
Sowell to Margaret Sowell, the feme lessor of the plaintiff and wife of 
the other lessor. The description of the land in  the grant to Knight 
was as follom~s: "Lying on both sides of McLindon's creek, begin- 

ning at  a maple on the south side of McLindon's creek, and runs 
(268) S. 55" ,  W. 240 poles up to a pine, in  the lower line of Jacob Mc- 
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Linden's land on said creek, thence N. 36', W. 200 poles, crossing the 
said creek with said Jacob's line, to a pine, thence X. 55", E. 240 poles 
down to a red oak, thence S. 35', E. 200 poles, crossing the creek to the 
mouth of a branch to the first station, containing three hundred acres." 
This description of the land was the same in all the mesne con~eyances, 
except in the one from John and Mary Sowell to Margaret Sowell, the 
difference in which, however, need not be stated, as it is unnecessary to 
the understanding of the question upon which the case was decided. For 
the defendant it was insisted that the title of the land in  dispute was not 
i n  the lessors of the plaintiff but in one John Sowell, to whom the said 
lessors had conreyed it by a deed bearing date 23 March, 1791, in which 
the land was described as follows : "A certain piece or parcel of land in 
the county of Moore, situate, lying, and being as follows: on both sides 
of McLindon's creek, beginning at a maple by a branch, running thence 
S. 55" ,  W. 240 poles, thence N. 35", W. 240 poles, thence N. 35", W. 200 
poles, thence N. 55", E. 240 poles, thence S. 35", E. 200 poles to the 
beginning, containing 300 acres, sold by Jacob McLindon to Isaac 
Sowell." I t  was agreed that the grant to Knight began at the letter M, 
as represented on the diagram, and that the first line terminated at the 
letter P, and that that Iine was twelve poles longer than the distance 
called for in the grant, which gave out at the letter D. I t  was admitted 
by the defendant that he was in possession of the disputed land. 

The defendant contended that the deed from the lessors of the plaintiff 
to John Sowell conveyed all the land corered by the grant to Knight, 
and moved the court to instruct the jury that they were at  liberty to dis- 
regard the distance called for in the first line of that deed, and that the 
defcndant was not obliged to stop at the letter D, where the distance gave 
out, because the words "sold by Jacob McLindon to Isaac Sowell," con- 
tained in  that deed controlled the distance therein mentioned. His  
Honor declined giving those instructions, but charged the jury "that 
those words did not control the course and distance called for in 
the deed; and that as there mas no evidence to show that the (269) 
first line in that deed had actually been run by the parties to 
McLindon's line, i t  Gust stop where the distance gave out, as it did not 
call for McLindon's line or the pine." The lessors of the plaintiff had a 
verdict and judgment and the defendant appealed. 

W i n s t o n  for t h e  defendant .  
Badger  and Mendenhal l  for t h e  lessors of t h e  plaintif f .  

GASTON, J. We are of opinion that there was error.in refusing to 
instruct the jury, as prayed by the defendant's counsel, that they were 
at liberty to disregard the distance called for in the first line of the deed 
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of the lessors of the plaintiff to John Sowell, and to extend that line to 
the pine, the terminus called for in the deed of Jacob McLindon to Isaac 
Sowell. I n  the case of Campbell v. McArdhur, 2 Hawks, 33, it mas 
recognized as a settled principle that a mistake in the course or distance 
of a deed shall not be permitted to disappoint the intent of the parties, 
if that intent appears, and if the means of correcting the mistake are 
furnished either by a more certain description in the same deed, or by 
reference to another deed containing a more certain description. This 
principle we think applicable to the present case. I n  the deduction of 
title to the lessors of the plaintiff for the land in dispute, the plaintiff 
had exhibited a deed of bargain a d  sale from Jacob McLindon to Isaac 
Sowell, dated 7 January, 1772, in which the tract conveyed is thus de- 
scribed : "300 acres of land lying on a branch of McLindon's creek called 
Black creek, beginning at  a maple on the south side of McLindon's 
creek, and runs south 55", west 240 poles up to a pine in the lower line 
of Jacob McLindon's land on the said creek, thence north 3S0, west 200 
poles crossing the said creek with the said Jacob's line to a pine, thence 
north 55", east 240 poles, down to a red oak, thence south 35", east 200 
poles, crossing the said creek at  the mouth of a branch to the first sta; 
tion." The defendant then offered in evidence a deed from the lessors 

themselves to John Sowell, conveying, as the defendant alleged, 
(270) this very tract to the said John. This deed, dated 23 March, 

1791, describes the land as "lying and being on both sides of Mc- 
Lindon's creek, beginning at a maple by a branch running thence south 
5S0, west 240 poles, thence north 35", west 200 poles, thence north 5S0, 
east 240 poles, thence south 3 j 0 ,  east 200 poles, to the beginning, con- 
taining three hundred acres sold by Jacob McEindon to Isaac Somell." 
So far  as the description goes in this deed it corresponds with that in 
the former. There is the same beginning-the same courses and 
distances-and the same quantity of acres in both-and the only differ- 
ence between the two descriptions is that the former is more circumstan- 
tial in pointing out where the termini are to be found of the lines 
described by course and distance. 

The lessors of the plaintiff exhibited no evidenEe of any other sale 
from Jacob XcLindon to Isaac Sowell than the sale evidenced by the 
deed of McLindon. I t  was therefore to this sale as authenticated by this 
deed that the reference was made in their deed, and the very purpose of 
the reference mould seem to be to ascertain with more particularity what 
it was apprehended might not have been otherwise sufficiently described. 
They therefore declare their intent to convey unto John Sowell the same 
land which Jacob McLindon sold to Isaac Sowell. I f ,  therefore, in the 
description of this land thus conreyed there be found any inaccuracy or 
deficiency, that inaccuracy is corrected and that deficiency supplied the 
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nioment we ascertain the true boundaries of Isaac Sowell's purchase, and 
these.appear upon the face of McLindon's deed. 

The judgment is reversed and the cause must be sent back for another 
trial. 

PER CURIAM. Judgment reversed. 

Cited: Everett v. Thomccs, 23 N. C., 256; Cooper v. Whi t e ,  46 N.  C., 
392; Henley v. Wilson,  81 N.  C., 408; McAlister v. Holton, 51 N .  C., 
333. 

Dist.: Kissam v. Gaylord, 44 N.  C., 119. 

JACOB HUBBARD v. WALTER A. WINBORNE. 

Debtor A g e d  for his Trustee. 

1. The debtor may act as  agent for his trustee in selling or exchanging articles 
of the trust property, and a n  exchange made by the debtor without any 
precedent authority from the trustee, but subsequently ratified by him, 
will vest the title of the article taken in exchange, in the trustee, a s  
against the debtor or those claiming as  his creditors, if not from the 
exchange itself, a t  least from its ratification. 

2. To permit the debtor, who remains in  possession after eonveying his prop- 
erty in  trust,  to exchange articles of the trust property for others by the 
assent of the trustee, is not such ?n evasion of the statute requiring the 
registry of deeds of trust as  to prevent the trustee from acquiring the 
legal title to the article taken in exchange. How far it  may go as a n  
argument of fraud from the deception on creditors to which it  tends, Qua 

THIS was an action of trover, brought to recover the value of a mare. 
Plea, the gemrnl issue, upon which issue was joined, and the cause tried 
at  Guilforcl, on the last circuit, before his Honor, Judge Pearson. 

The facts were agreed on, and it was also agreed that if his Honor 
should think that upon the facts the plaintiff was entitled to recover, the 
j u r y  should return a aerdict in his favor for the value of the mare; 
otherwise the verdict was to be rendered for the defendant. The facts 
as agreed on were these: One Bryant, being much indebted, made a 
deed to the plaintiff, conveying, among other things, an old gray horse, in 
trust to sell and pay certain debts therein mentioned. This deed in trust 
was duly registered; the property was left in the possession of Bryant 
until the day of sale. Soon after the registration of the deed, Bryant 
exchanged the gray horse for a brown mare, and brought the mare 
home, and immediately informed the plaintiff of the exchange, and he, 
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thinking i t  was a good swap, ratified and agreed to it. The defendant, 
a few days afterwards, levied op the mare under executions which he had 
in  his hands as an officer against Bryant, and sold her at public sale. 
Before the levy the defendant was notified of all the above facts; and 

the sale was forbid by the plaintiff, who claimed the mare in  place 
(272) of the horse mentioned in the deed of trust. The question was 

whether the plaintiff could recover the value of the brown mare. 
His  Honor, being of opinion that he could, a verdict for the plaintiff 
was returned by the jury and the defendant appealed. 

W .  A. Graham for the defendant. 
J .  T .  Morehead for the plaintiff. 

RUFFIK, C. J. The court does not perceive any objection to the plain- 
tiff's recovery. The defendant imputes no fraudulent purpose to the 
deed, to the possession remaining with the debtor, nor to the ratific a t '  ion 
of the exchange of horses by the trustee. Supposing all those acts done 
with an honest intent-and there is no evidence or suggestion to the con- 
trary-the title of the horse sued for vested in the plaintiff immediately 
upon his assent to the swap. As trustee he may incur a responsibility to 
the creditors by thus dealing with the trust property; but that cannot, 
in  a court of law, effect his legal right to sell or otherwise dispose of the 
effects conveyed to him. I t  seems to be supposed, however, that i t  
amounts to an evasion of the statutes requiring the registry of deeds of 
trust, since the deed will embrace 'one article and the debtor will be 
found in  possession of another. How far  that may go as an argument 
of fraud from the deception on creditors to which it tends, or which was 
actually practiced on the execution creditor in this case it is not for us 
now to say. Our province at present is simply to inquire whether a trus- 
tee be not in any case permitted bona fide to constitute the debtor his 
agent to sell or exchange an article of the trust property. That he may, 
we cannot doubt. I f  the authority precede the disposition, it is clear he 
may, for then the property never rests even apparently, or for a moment 
i_n the debtor; but the contract is made in the name, and on behalf of 
the trustee, to whom the property passes directly from the former owner. 
I n  the case before us the result is the same. The ratification is not 
merely pretended, but is stated as a real and honest one; immediately 
followiiig the exchange, beneficial to the trust fund, and before the levy 
of any execution or other lien, or interest gained by another creditor. 

The assent of the plaintiff thus given, it would seem, as against 
(273) the agent or those claiming as his creditors, must hare vested the 
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property i n  the plaintiff, if not from the exchange itself, from its 
ratification; and the last is sufficient for the plaintiff, as that pre- 
ceded the lien of the execution under which the defendant alleges a 

.justification. 

PER CURIAM. Judgment affirmed. 

Dist.: Xhnrpe v. Peawe, 74 N .  C., 603. 

CHRISTOPHER C. TAYLOR ET AL., EXRS. OF SKELTON TAYLOR, 
v. GEORGE BROOKS ET AL. 

Administration Be bonis non. 

Until the settlement and distribution of an estate the administration is incom- 
plete and must, upon the death of the administrator, be committed to 
some person as administrator de bonis non of the intestate, for the goods 
of the intestate go to such administrator de bonis non, and not to the ex- 
ecutor of the administrator, and this although the administrator was, as 
one of the next of kin, entitled to a share of the estate. The right as next 
of kin did not attach to any; particular chattels, and prima facie the un- 
sold and undivided specific goods were held by the administrator in his 
official character, and therefore his representatives do not succeed to 
them. 

DETINUE for five slaves, tried at Stokes, on the last circuit, before his 
Honor, Judge Pearson. 

I t  appeared in  evidence on the trial that one Clackson, who resided in 
the State of Virginia, upon the marriage of his daughter with one Abra- 
ham Taylor, in the year 1814, put a negro woman named Amelia and 
her children into the possession of his son-in-law Taylor, who remained 
in possession of them, treating them as his own, until his death. That 
Clackson died in 1817, leaving a will, of which Abraham Taylor, after 
the renunciation of the executors therein named, was appointed adminis- 
trator. That by said will the testator gave the negro woman Amelia 
and her children to Abraham Taylor and his wife for life, with remain- 
der to his, the testator's, heirs. That Abraham Taylor died in 1819 
intestate, and in  1823 Skelton Taylor was appointed his ad- 
ministrator. That in  1831 Skelton Taylor died and the plaintiffs (274) 
qualified as his executors. That in  1836 Elizabeth Taylor, the 
widow of Abraham Taylor, sold five negroes, being part of those de- 
scended from the woman Amelia, to the defendants, who were negro 
traders, and who immediately after their purchase, and in the night 
time, run the negroes out of the State of Virginia, where all the above 
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transac+tions took place. I t  was also in evidence that from the death of 
Abraham Taylor his widow remained in possession of Amelia and her 
children until the sale of a part of them to the defendants. That Abra- 
ham Taylor and his wife had no children, and that Skelton Taylor, the 
testator of the plaintiffs, was the father of Abraham, and, according to 
the laws of Virginia, was the person entitled to his, Abraham's, negroes, 
as next of kin, his widow being entitled to one-half of them during her 
life. I t  also appeared that the defendants had notice before their pur- 
chase that the representatives of Clackson claimed the negroes under his 
will, subject to the life estate of Mrs. Taylor, and that they were also 
claimed by the executors of Skelton Taylor. A demand and refusal 
before suit was also shown. 

The counsel for the plaintiffs read to the court the law of Virginia as 
to distribution of intestates' estates, and also the lam of that State impos- 
ing a forfeiture of an estate for life in negroes when the tenant for life 
attempted to sell or otherwise run them out of the State. 

His  Hoi~or  charged the jury "that to enable the plaintiffs to recover 
they must prove that the negroes belonged to them; that if the evidence 
satisfied the jury that Clackson had made an absolute gift of the negroes 
to Abraham Taylor, and that after his death, the negroes were alloted to 
his widow for life as her share under the Virginia statute of distribution, 
and that while she thus held them for life, she made the sale to the 
defendants with a view, or having reason to believe, that the defendants 
would run them out of the State, then under the law of Pirginia the life 
estate was forfeited, and the plaintiffs were entitled to recover. That 
whether there was an absolute gift to Abraham Taylor or merely a loan 

as the defendants contended, was a question for their decision. 
(273) That a par01 gift in Virginia was valid, and that by the lam of 

Virginia, negroes being put into the possession of a son-in-law 
was prima facie a gift and not a loan, but that the presumption might 
be rebutted, and if the evidence satisfied them that it mas a loan the 
plaintiffs were not entitled to recover; that whether the negroes were 
allotted to the widow as her dam-er right, as it was termed, after the death 
of Abraham Taylor, was also a question for them to decide; that if there 
were not such an allotment, then there was no forfeiture, and the plain- 
tiffs mere not entitled to recover, although there had been an absolute 
gift to Abraham Taylor." 

The plaintiffs7 counsel then moved the court to instruct the jury that 
if there were an absolute gift to Abraham Taylor, but no allotment to his 
widow as her dower right after his death, and in  point of fact the negroes 
were suffered by the administrator of Abraham to remain in the posses- 
sion of the widow, subject to an allotment and dirision whenever he 
thought proper to make one, then a sale while she thus held them would 
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be a forfeiture of her right to a life estate in one-half, and as the other 
half belonged to the representatives of Skelton Taylor,' as distributee of 
his son, the plaintiffs would be entitled to recover. The court refused so 
to charge, because, in the first place, the evidence did not, in the opinion 
of the sourt, raise the point. Secondly, because if there were a forfeiture 
by a sale under such circumstances the effect of such forfeiture in the 
first instance was not to displace the legal title which remained in the 
administrator of Abraham until distribution, and the action ought to 
have been in his name, and not in the name of the present plaintiffs. 
Thirdly, because the act did not create a forfeiture under such circum- 
stances. 

The defendant's counsel moved the court for instructions which were 
either refused or reserved, and which it is unnecessary to state, as the 
jury found a verdict for the defendants. d motion for a new trial was 
made on the part of the plaintiffs, because of misdirection in the charge 
and the refusal of the court to charge as requested by them. This motion 
was overruled and the plaintiffs appealed. 

B o y d e n  for t h e  plaintif fs.  
J .  T .  &forehead for t h e  defendants.  

RUFFIN, C. J. WQ are of opinion that the judgment must be (246) 
affirmed, because this action cannot be maintained by the plain- 
tiffs, as executors of Skelton Taylor. 

One of the facts disputed on the trial was whether the slaves had been 
given or loaned by Clackson; the father-in-law, to Abraham Taylor. 
The plaintiffs contended that they had been given absolutely, and upon 
that founded their claim of title in the following manner : They insisted 
that after the death of Abraham Taylor intestate the title became vested 
in their testator, Skelton Taylor, who became his administrator. The 
plaintiffs further insisted that by the sale by -4braham's widow of the 
slaves, with the intent that they should be romoved out of Virginia, his 
life estate was under a statute of that State forfeited, and was now vested 
i n  the plaintiffs as the executors of Skelton Taylor, who was also the 
father of the intestate, Abraham Taylor, and as his next of kin entitled 
to one-half of his slares in possession at  his death, and to the other half 
i n  reversion after the death of his widow, or other sooner determination 
of her estate for life. This the plaintiffs insisted on as true, whether 
there had been a division of the estate left by Abraham Taylor between 
the father and widow, and upon such division the slaves afterwards sold 
to the defendants had been allotted to the latter for life in her share, or 
whether there had been no such division, but the slaves had been allowed 
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by the father and administrator to remain i n  possession of the widow 
undivided, but still subject to division. 

Upon those propositions of the plaintiffs it was left to the jury 
whether there was a gift or a loan, and if the former whether there had 
been a division between the next of kin or not; and th'ey were instructed 
that the plaintiffs were entitled to recover, if there had been such gift 
and division, but that they were not entitled to recover if there had not 
been an allotment of these slaves to the widow. 

- As the verdict was for the defendant it removes from our considera- 
tion the important affirmative instructions on behalf of the plaintiffs 
upon the effect of the laws of Virginia, common or statutory, and there- 
fore upon none of those points is an opinion given. I t  also excludes 

from our notice the instructions prayed on the part of the defend- 
(277) ants, because they having been denied or reserved, could have had 

no influence in producing the verdict. The verdict makes the 
conclusion a necessary one, that the jury thought either that there was 
no gift, or that the negroes had never been allotted to the widow in her 
share of her husband's estate. but that the estate remained unsettled and 
subject to distribution. The court cannot see that the jury proceeded 
on the matter of fact first mentioned, and i t  may therefore be that they 
went on the ground that there had been no division, and that the legal 
consequence therefrom was that specified by the court. 

The case is therefore reduced to the single point, whether the court 
properly refused the prayer of the plaintiffs for an instruction that they 
ought to recover, although there had been no division of the slaves of the 
intestate between his next of kin. 

His  H o n o ~  gave for his opinion several reasons, of which one seems 
to us so plain and decisive against the action that we do not embarrass 
ourselve; with the others. - 

The plaintiffs declare in detinue, as the executors of the will of Skel- 
ton Taylor. I n  him, therefore, they must show the title that was once 
in  Abraham Taylor by the gift of Clackson. I t  is not sufficient that 
Skelton was the administrator of Abraham, for upon the death of an 
administrator the goods of the intestate do not go to the executor of the 
administrator, but to the administrator d e  bon i s  n o n  of the intestate. 
The plaintiffs must, therefore, show in their testator something better 
than a title as administrator merely. This was attempted by urging 
that as he was also father and next of kin i t  might be and was, upon the 
circumstances, to be inferred, that at his death he held i n  j u ~ e  p ~ o p r i o ,  
and not as administrator. But we think that an inadmissible inference, 
and indeed that it is completely repelled. Skelton Taylor was never, in 
fact, in the possession of the slaves, as appears by the evidence, and as is 
admitted in  the prayer of the plaintiffs themselves. They were in the 
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possession of the widow, who mas entitled to one-half in d u e ,  and in 
severalty for her life, as her distributive share. Now if to this be added 
the farther fact as faund by the jury that there was no division and allot- 
ment between the parties entitled, it is clear that the estate had 
not been administered by Skelton Taylor, but that the important (278) 
parts of accounting and distribution yet remained to be per- 
formed by some person. Until distribution certainly the administration 
is incomplete, and must be committed to some person de bonis non. I f  
the administrator here had not been next of kin there would have been 
a necessity, upon his death, for a further administration to settle and 
divide. I t  is equally necessary, although the administrator was, as next 
of kin, entitled to a share of the estate; for that right did not attach to 
any particular chattels. P r i m a  facie the unsold and undivided specific 
goods were held by the administrator in his official character; and there- 
fore his representatives do not succeed to them. 

PER CURIAM. Judgment affirmed. 

Ci ted:  S. v. Johnston,  30 N.  C., 382; 8. v. Johnson,  id., 399; S. v. 
Bri t ton ,  33 N. C., 112; X o r t o n  v. Ashbee, 46 N.  C., 314; D u k e  v. Fere- 
bee, 52 N.  C., 11 ;  L a t t a  v. Russ ,  53 N.  C., 113; Lansdell v. Wins tead ,  76 
N. C., 369; H a m  v. Kornegay,  85 N.  C., 122. 

DAVID CARPENTER ET AL. V. WILLIAM WALL. 

Verbal  Endorsement-Statute of Frauds.  

1. Where a purchaser of property in payment therefor transferred to the 
vendor notes upon third persons, and upon being requested to endorse 
the notes for the purpose of enabling the vendor to sue in his own name, 
refused to do so, but said "they were good": I t  was held, that the words 
"they were good," used in the manner'they were, did not furnish any 
evidence of a promise to make the notes good. 

2. Whether such words, if they amount to a promise to make the notes good, 
do not come within the act.of 1826 (1 Rev. Stat., ch. 50, sec. 101, declaring 
that "no action shall be brought, whereby to charge the defendant upon 
any special promise to answer the debt, default or miscarriage of another 
person, unless the agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing and signed by the 
party charged therewith, or some other person thereto by him lawfully 
authorized," Qu.? 

3. A guaranty is a promise to answir for the payment of some debt, or the 
performance of some duty, in case of the failure of another person, who 
is himself in the first instance liable to such payment or performance. 
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4. If a vender receive from the purchaser the note of a third person at the 
time of the sale (such note not being forged), and there being no fraudu- 
lent misrepresentation on the part of the purchaser as to the solvency of 
the maker), it is deemed to have been accepted by the vendor in satisfac- 
tion unless the contrary be expressly proved. 

TEE defendant purchased of the plaintiffs a tract of land and paid for 
the same in notes and judgments on third persons, some of which securi- 
ties ultimately proved unaaailable. This was an action of assumpsit, in  
which the plaintiffs declared on a verbal guaranty ,  made by the defendant 
of the goodness of the notes and judgments. Plea: Son assumpsi t .  On 
the trial at Anson, on the last circuit, before his Honor, J u d g e  X a s h ,  i t  
appeared that at the time when the notes and judgments were passed it 
was proposed by a witness who was present that the defendant should 
endorse the notes to enable the plaintiffs to sue in their own names. The 
defendant said he mould not endorse them, "bu t  t h e y  were good." I t  
lvas at that time supposed by all the parties that the notes and judg- 

ments were good. His Honor left it to the jury to say whether 
(280) the defendant meant to guarantee the goodness of the papers 

passed; if so, they were at liberty to find for the plaintiffs. The 
jury found a verdict for the plaintiffs and the defendant submitted 
a motion for a new trial, "because the court ought to have told the 
jury that there was no evidence before them to prove a guaranty, 
and therefore that the court erred in leaving it to them." The motion 
for a new trial was overruled and judgment pronounced, from which the 
defendant appealed. 

Mendenhal l  for the defendant .  
W i n s t o n  for t h e  p l a i n f i f s .  

DANIEL, J., after stating the case as above, proceeded as follows: A 
guuran ty  is a promise to answer for the payment of some debt, or the 
performance of some duty in  .the case of the failure of another person 
who is himself in the first instance liable to such payment or perform- 
ance. Tell on Guaranties, 1; Smith on Mercantile Law, 277. The evi- 
dence shows that the defendant expressly refused to endorse. Did the 
words, "but they &e good," which he appended to this refusal, amount to 
a promise that he would guaranty the goodness of the paper transferred? 
The judge left it to the jury to ascertain whether the defendant intended 
to bind himself as guarantor by using these words. We think that the 
words used in the manner they were used did not furnish a n y  evidence of 
a promise to make the notes and judgments good. We understand the true 
rule on this point to be that if a vendor receive from the purchaser the 
note of a third person at the time of the sale (such note not being forged 
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a n d  there being n o  fraudulent  misrepresentation on t h e  p a r t  of t h e  pur -  
chaser a s  t o  the  solvency of t h e  maker )  i t  is  deemed t o  have been accepted 
b y  the  vendor in satisfaction, unless the  con t ra ry  be expressly proved. 
whitbeck v. Van Ness, 11 Johns.,  409. T h e r e  i s  another  point which on 
a subsequent t r i a l  m a y  be wor thy  of examination. O u r  act of 1526 
declares t h a t  "no action shall be brought whereby to charge a n y  executor 
o r  administrator  upon  a special pronlise t o  answer out  of h i s  own estate, 
o r  t o  charge t h e  defendant upon  a n y  special promise to  answer t h e  
debt, default,  o r  miscarr iage of another  person, unless the  agree- (281) 
ment  upon  which such action shall be  brought, o r  some niemo- 
r a n d u m  or  note thereof shall be  in wri t ing and  signed by  the  p a r t y  
charged therewith, or some other  person thereto by  h i m  lawfully author-  
ized." 1 R e r .  State., ch. 50, sec. 10. T h e  point t o  whi'ch we would d r a w  
at tent ion is, whether t h e  claim of t h e  plaintiff is not upon  a verbal 
guaran ty ,  within the  meaning of this  statute, and, therefore, t h a t  a re- 
covery cannot  be h a d  on it .  

There  must  be a new tr ia l .  

PER CURIAX. Judgment  reversed. 

Cited: Carter v.  XcGehee, GI N. C., 1 3 2 ;  Coleman v. Puller, 105 N.  C., 
329. 

(282) 
J O H N  T. DODSON v. GEORGE MOCK. 

Trespass-Killing Dog. 

1. I t  is not necessary for the maintenance of an action for killing a dog that 
the dog should be shown to be of some pecuniary value. Dogs belong to 
that class of domiciled animals which the law recognizes as objects of 
property, and what it  recognizes as  property it  will protect from invasion 
by a civil action on the part of the owner. 

2.  A dog may be of such ferocious disposition or predatory habits as  to render 
him a nuisance to the community, and, i f  permitted to go a t  large, he 

' may be destroyed by any person. But the law does not require exemption 
from all fault as a condition of existence; and the trivial offences of 
stealing a n  egg, snapping a t  one man's heel and barking a t  another's 
horse, and the being suspected of having, years before, worried a sheep, 
will not put a dog out of the pale of the law and justify any person in 
killing him. 

3. The action of trespass ai et  armis is the proper remedy where a dog is 
killed by a direct administration of poison: as where the poison is thrown 
down to the dog and mixed up with food. But where the defendant puts 
the poisoned food where he knows the dog will pass along and get it, case 
is the proper remedy. 
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4. The distinction between injuries which are the proper subjects of an action 
of trespass, and those which are to be redressed by an action on the case 
between injuries immediate and injuries consequential, is sometimes very 
subtle and attenuated. Acts which are of themselves invasions-upon the 
person and property (in possession) of another are of the first class, or 
immediate injuries. Acts which, by reason only of subsequent occur- 
rences, occasion an injury to the person or property of another, which 
injury was either foreseen or ought to have been guarded against, are 
the subjects of an action by the party grieved, because of this consequent 
injury, and come under the second class. 

5. There are some instances where, although the injury be immediate, it may 
be alleged as a consequence of negligence or inattention, and the action 
on the case may be maintained. But where the injury is entirely an 
indirect consequence of a previous act it cannot be complained of as a 
trespass vi et armis. 

See Parrot v. Hal-tsfield, 110 ante. 

THIS was an action of trespass v i  e t  armis for killing the plaintiff's 
dog, tried at Stokes, on the last circuit, before his Honor, Judge Pearson. 

I t  was in evidence on the trial that a few days before the dog died the 
defendant applied to one Doctor Keigh for poison to kiII a dog, 

(283) and procured from him a quantity of nuz vomica, with directions 
to administer it in corn meal; that Mrs. Terry, at whose house 

the dog was in the habit of staying, went on a visit to the house at which 
the defendant boarded and the dog followed her;  that soon after she got 
there the defendant came in, went up stairs and came down with a cup 
in his hand, apparently having corn meal in  i t ;  that about one hour 
afterwards Mrs. Terry, upon returning home, found the dog in convul- 
sions and he soon died, exhibiting all the appearances of having been 
poisoned; that the defendant, a day or two afterwards, being informed 
by Dr. Keigh that the plaintiff had inquired of him whether he had sold 
poiso11 to any one to kill dogs, stating that his dog had been poisoned, 
said that he would not have cared if the Doctor had told the plaintiff 
all about i t ;  and said also that he had folded one dose of the poison in a 
paper and wrote upon it "dog poison," and put it i n  the crack-of a fence. 
I t  was also in evidence that the defendant, on one occasion, when the dog 
barked and jumped at him, at Nrs. Terry's house, -where he was in the 
habit of visiting, flew into passion and swore that if the dog ever 
bit him he would kill him, and finally said "he would kill him anyhow." 
I t  was proved further that the dog was the property of the plaintiff and 
was valuable as a guard and yard dog on account of his watchfulness 
and propensity to bark. 

For the defendant it was proved that this dog on one occasion entered 
the lot of one Mdy, in Waughtown, and took therefrom one hen egg in 
Aldy's presence, who hotly pursued him; that afterwards when Aldy was 
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passing by Mrs. Terry's the dog barked at him and made a grab at his 
heel, but fled upon Aldy's turning upon him; that upon another occa- 
sion he jumped at the horse of Dr. Keigh. That on another occasion a 
dog, ~ ~ h i c h  the witness believed to be this dog, was found upon a sheep 
about a mile from Waughtown; that Snider, the owner of the sheep, 
being informed of it went to the plaintiff and told him of it, whereupon 
the plaintiff called up his dog and he had no signs of having been en- 
gaged in killing sheep. Plaintiff then said that he supposed it must be 
a younger dog which he omml that was seen upon the sheep, as 
the young dog was of the same color with the old dog, and was (284) 
at the time missing; and plaintiff said further that although the 
old dog when young u7as guilty of running sheep, yet he had not done 
so for several years. 

The defendant's counsel insisted, first, "that the action should have 
been.case and not trespass vi e t  a~mis ;  secondly, that as rhe dog was 
guilty of sucking eggs, killing sheep, and barking and jumping at the 
good people of Waughtown, any person was justified in  killing him." 
The plaintiff's counsel contended "that the action was well brought, and 
that although d ldy  or Snider might well have justified killing the dog if 
taken in the act of sucking the egg of the one or killing the sheep of the 
other, yet the defendant mas not the avenger of every hen's nest and 
sheep fold in Stokes county." 

His Honor charged the jury "that if they mere satisfied from the evi- 
dence that the defendant had killed the plaintiff's dog by throwing 
poison to him or putting it down where he knew the dog mould pass 
along and get it, the plaintiff was entitled to recover so far  as the form 
of the action was concerned, but if defendant had put the poison in the 
crack of a fence and the dog had casually passed by and got it, the de- 
fendant was entitled to a verdict, as the action should then have been 
case." 

As to the second point his Honor charged "that although the dog had 
stolen the egg and caught the sheep and had the other bad habits stated 
by the witnesses the defendant was not justified in killing him; that the 
bad habits of the dog, however, should be taken into consideration in 
arriving at the amount of damage if they found for the plaintiff, and 
they might also take into consideration the circumstances of the trespass 
as the use of poison." 

, T h e  defendant's counsel then moved the court to charge that as the 
dog mas not proved to be of any certain value, if the jury should think 
from the evidence that the dog was of no value, they should find for the 
defendant. His  Honor refused so to charge, but told the jury that when 
a man committed a trespass by killing the dog of another and mas not 
justified in so doing, the law implied that some damage was sustained by 
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this violation of his rights, however small, and the jury should so find. 
The plaintiff had a verdict and judgment, and the defendant appealed. 

(285) J .  T. Morehead and Eoyden for the defendant. 
Xo counsel appeared for the plaintif in this Cozirt. 

GASTON, J. m e  are of opinion that, with a single exception, all the 
objections taken to the charge of the judge must be orerruled. I t  was 
not necessary for the maintenance of the action that the plaintiff's dog 
should be shown to have pecuniary value. Dogs belong to that class of 
domiciled animals which the law recognizes as objects of property, and 
whatever it recognizes as property it will protect from invasion by a 
civil action on the part of the owners. I t  is not denied that a dog may 
be of such ferocious disposition or predatory habits as to render him a 
nuisance to the comniunity, and such a dog, if permitted to go at  large, 
may be destroyed by any person. But it would be monstrous to require 
exemption from all fault as a condition of existence. That the plaintiff's 
dog'on one occasion stole an egg, and aftertvardr snapped at the heel of 
the man who had hotly pursued him flagrant delicto-that on another 
occasion he barked at  the Doctor's horse, and that he was shrewdly sus- 
pected in early life to have worried a sheep-make up a very cataIogue 
of offenses not very numerous nor of a very heinous character. I f  snch 
deflections as these from strict propriety be sufficient to give a dog a bad 
name and kill him, the entire race of these faithful and useful animals 
might be rightfully extirpated. 

I n  that part of the charge which relates to the form of the action, we 
do not entirely concur with his Honor. We hold with him that if the 
poison had been directly administered (and the throwing it down to the 
dog mixed up with food is a direct administration of the poison), either 
by the defendant or by any other person under his direction, the action 
of trespass was the proper remedy. But we do not assent to the position 
that "if it mere put by the defendant in a place where he knew the dog 
would pass and get at it," and the dog afterwards passed by and swal- 
lowed the poison, the action of trespass might also he maintained. The 
distinction between injuries which are the proper subject of an action 

of trespass and those which are to be redressed by an action on the 
(286) case, betreen injuries immediate, and injuries consequential, is 

sometimes rery subtle and attenuated. But the law makes the 
distinction, and the ministers of the law must follow it out. Acts which 
are of themselves invasions upon the person or property (in possession) 
of another, are of the first class or immediate injuries. Acts which by 
reason only of subsequent occurrences, occasion an injury to the person 
or property of another, which injury mas either foreseen or ought to 
have been guarded against, are the subject of an action by the party 
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grieved, because of this consequent injury, and come under the second 
class. One of the most apt as well as ordinary illustrations of the legal 
distinction is thus stated. I f  A throw a log in  the highway and i t  hits 
B, he may maintain trespass; but if B come along afterwards and fall 
over it, and thereby receive an injury, the remedy is case. Nor in  the 
instance last put will it make any difference whether at the time the log 
was thrown it was or mas not k n o ~ m  that B was shortly thereafter to 
pass along and in all probability mould stumble over it. There are, 
indeed, some instances where, although the injury be immediate, i t  may 
be alleged as a c o n s e y u e m e  of negligence or &attention, and the action 
on the case be maintained. But we know of none where the iniurv is 

4 " 
entirely an indirect consequence of a previous act, in which it may be 
complained of as a trespass wit% force and arms. 

For  this error we feel ourselves obliged to reverse the judgment ren- 
dered below and order a ven i re  d e  novo.  

PER CURIAM. Judgment reversed. 

C i t e d :  X. v. L a t h a n ,  35 ;\i. C., 34; 8. v. B o o n ,  49 K. C., 468; X o r s e  v. 
ATixo.n, 5 1  N. C., 294; Xozuery  w. 19al isbury ,  82  K. C., 117; 8. v. N e a l ,  
120 N. C., 619. 

WILLIAM Y. HOOPFR, ADMR. OF SUSANNA HOOPER, 
( 2 8 7 )  

v. WOODLIEF HOOPER. 

Where a deed of gift conveys the immediate, absolute and entire interest in a 
slave, an endoksement made thereon by the donee a t  the same time when 
the deed was executed, stipulating that the slave "may be a t  the disposal 
of the donor during his life," will not operate as a reservation of a life 
estate by the donor, but will be regarded, at law, only as an executory 
covenant on the part of the donee that the donor during his life shall have 
the enjoyment of the slave, for the breach of which covenant the donee 
will be answerable in damages; though, in equity. theadonor would proba- 
bly be regarded as taking an interest for life. 

THIS was an action of detinue for certain slaves. Plea: thk general  
i s sue .  Upon the trial at Caswell, on the last circuit, before his Honor, 
,Judge Pea?son ,  it was in evidence that the mother of the slaves in ques- 
tion had been the property of the plaintiff's intestate, and the only ques- 
tion in the cause depended upon the construction and legal operation of a 
deed of gift, executed by the plaintiff's intestate to the defendant's testa- 
tor, who was her son; and an endorsement on the said deed of gift exe- 
cuted by the donee therein on the same day, and attested by the same 
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witnesses who attested the deed of gift. The deed of gift conveyed the 
absolute interest in the mother of the said slaves to the defendant's testa- 
tor, and his endorsement was in the following words: "The within named 
negroes, Claricy and Milley, I hereby certify may be at  the disposal of 
my mother, Susanna Hooper, for and during her natural life. Given 
under my hand and seal the day and date within written. 

"Test : GRIFFIN GCNN." "HENRY HOOPER. (Seal.) 

The plaintiff's counsel insisted that the proper construction and legal 
effect of the deed of gift and endorsement was to convey the slaves to the 
son with a reservation of a life estate to the mother, the donor, and that 

this reservation of a life estate gave her the entire interest. On 
(288) the contrary it was contended by the defendant's counsel that the 

deed of gift passed the slares to the son, and the writing on t h ~  
back of i t  did not amount to a reconveyance of a life estate by which the 
operation of the deed would be entirely defeated; but was merely a core- 
nant or declaration of an use, or power of disposition, without passing 
any legal interest or estate. His  Honor, in  charging the jury, sustained 
the view taken by the defendant's counsel, and a verdict being rendered 
in  faror of the defendant the plaintiff appealed. 

J .  T. N o r e h e a d  f o r  t h e  p l a i n t i f .  
W .  A. G r a h a m  for t h e  de fendan t .  

GASTON, J. We entirely approve of the opinion given by his Honor 
upon the legal construction of the deed from Susanna to ETenry Hooper. 
Admit, as the plaintiff's counsel insist, that the endorsement, being co- 
temporaneous with the deed, should be regarded as a part thereof, it by 
no means follows that the meaning of what is declared by the endorse- 
ment would be thereby changed. This endorsement speaks the language 
of the donee, and is a declaration or stipulation on his part in  relation 
to the precedent subject matter. The legal limitation of the gift is the 
language of the donor, who had the sole right to prescribe the extent and 
modifications of her donation. This limitation is immediate and abso- 
lute-and therefore passes directly the entire property from the donor to 
the donee. The subsequent declaration or stipulation on the part of the 
donee is an engagement that during the life of the donor she shall have 
the disposal, that is, the enjoyment, of the thing which has been trans- 
ferred to him. At lau it can be regarded but as an executory covenant, 
for the breach whereof he would be answerable in damages. I n  equi ty ,  
the donor mould probably be regarded as taking an interest for life-but 
however this might be, i t  could not affect the legal operation of the in- 
strument. The judgment below is affirmed. 

PER CURIAM. Judgment affirmed. 
228  
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THE STATE v. ALFRED GOINGS, ALIAS ALFRED TERRY. 
(289) 

Indictment-Rape. 

1. An indictment upon our statute (1 Rev. Stat., ch. 34, sec. 5 ) ,  for abusing 
and carnally knowing a female child under the age of ten years, which 
charges the rape to be "in and upon one M. C., an infant under ten years 
of age." etc., "and her, the said M. C., feloniously did unlawfully and 
carnally know and abuse," etc., is sufficient without describing the infant 
as a "female chilcl"; nor is the addition of "spinster" to the name of the 
infant requisite in such an indictment. 

2. In indictments for offences against the persons or  property of individuals, 
no addition to the names of those individuals is requisite. 

THE prisoner was put upon his trial at Cumberland, on the last cir- 
cuit, before his Honor, Judge Nash, upon an indictment which charged 
that he, "on the twenty-sixth day of May, in  the year of our Lord one 
thousand eight hundred and thirty-eight, with force and arms, in the 
county of Cumberland aforesaid, in and upon one Mary M. Cook, an in- 
fant under the age of ten years, to wit: of the age of seven years, in the 
peace of God and the State, then and there being, feloniously did make 
an assault, and her the said Mary M. Cook, then and there feloniously 
did ui~lawfully and carnally know and abuse, against the form of the 
statute in  such case made and provided, and against the peace and dig- 
nity of the State." The prisoner was found guilty, and his counsel 
moved in arrest of judgment, because the prisoner was charged i n  the 
bill of indictment ('with carnally knowing and abusing one Mary M. 
Cook, an infant, under the age of ten years, whereas the offense should 
have been charged to have been committed on Mary M. Cook, spinster, 
an infant, etc., or upon Mary M. Cook, a woman child," etc. 

His  Honor sustained the motion in arrest of the judgment, and the 
solhitor for the State appealed. 

The Attorney-General for the State. 

DAXIEL, J., having stated the case, proceeded as follows: Our (290) 
statute (see 1 Rev. Stat., ch. 34, see. 5)  is as follows: "Any person 
who shall ravish and carnally know any female of the age of ten years 
or more, by force or against her will, or who shall unlawfully and car- 
nally know and abuse any female child under the age of ten years, shall 
be adjudged guilty of felony, and shall suffer death without benefit of 
clergy." That part of our statute which relates to the abuse of a female 
child is merely taken from the fourth section of the statute of I 8  Eliz., 
ch. 7. That section of the English statute declares, '(That if any person - 
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shall unlawfully and carnally know and abuse any woman child under - 
the age of ten years," etc. The form of an indictment, good under the 
English statute, we think, must be good under our act, which is so near 
a copy of the English statute. We hare examined in several books of 
practice in  Crown eases the precedents of indictments for rape on infant 
females under the age of ten years. I n  the form in Stubbs Cr. C., 612, 
and also that in  Archb. C. P., 373, she is stated as "an infant  under the 
age of ten  years." The words "woman child" are not inserted in any 
part of the forms given by these authors. The form in 3 Chitty's Crim. 
Law, 816, does contain the very words of the statute, "in and upon E. P., 
spinster, a woman child, under the age of ten years," etc. Mr. Chitty, in 
a note says, "Sometimes the words woman child are omitted, but it seems 
better to follow the words of the statute." These remarks of his are 
given to the profession from abundant caution; he does not pretend that 
there ever has been any adjudication demanding the insertion of these 
words in  the indictment. When we read the sentence in  the indictment 
and arrive at the personal pronoun her, it seems to us it is sufficiently 
certain that the person,mentioned as abused is no other than a female. 
This pronoun "her" agrees grammatically with its antecedent, Mary M. 
Cook, in  gender, number, and person. Secondly, in indictment for 
offenses against the person or property of individuals in England, no 
addition to the names of those individuals is requisite: 2 Hale, 182, and 
it has been said, if stated it need not be proved. Rex v. Graham, 2 
Leach, 547; Rex. v. Oglive, 2 Car. and P., 230; Archb. Crim., p. 31. The 
objection that the addition of "spinster" to the name of Mary M. Cook 

was omitted in the indictment has no weight. We have looked 
(291) through the whole record and there does not appear to us any- 

thing why judgment should not have been rendered for the State 
against the prisoner. The judgmcnt rendered by the Superior Court of 
Law for the county of Cumberland in this case is by this Court reversed. 
This opinion will be certified to the said Superior Court of Cumberland 
County, that judgment of death may be there given for the State against 
the prisoner, according to law. 

PER CURIAM. Judgment reversed. 

Cited: X. v. Farmer, 26 N.  C., 225. 
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THE SURVIVING PARTNERS OF DUNNS, McILWAINE & CO. v. WILLIAM 
D. JONES, ADMR. OF JOHN L. WARD. 

T w o  Def endants-Appeal. 

1. In an action of assumpsit in the county court against two, if they plead 
separately "non assumpsit," but the jury find a verdict and assess dam- 
ages jointly against both, one cannot appeal without the other, and if the 
appeal at the instance of one alone be carried up and placed on the trial 
docket of the Superior Court, and the plaintiff obtain an order at the first 
term to take a deposition and the cause be then continued to the next 
term, it will at that term be dismissed upon the motion of the plaintiff. 

2. The case of Hicks  u. Gilliam, 15 N. C., 217, approved. 

THIS was an action of assumpsit, brought in the county court of 
Franklin, against one Joseph J. Ward and the defendant William D. 
Jones, as the administrator of John L. Ward. Joseph J. Ward, by his 
attorney, pleaded "general issue, payment, and set-off," and the defend- 
ant Jones, by his attorney pleaded "general issue." A jury, being im- 
panelled to try the issues joined, found that the "defendant Jones' intesc 
tate did assume," and further, "that the defendant Ward did assume, and 
that there was no payment or set-off," and they assessed the plaintiff's 
damages to $380.79, upon which the court rendered "judgment accord- 
ingly." From this judgment the defendant Jones prayed an appeal, 
which was @anted; the defendant Ward, being in court and re- 
fusing to join in the appeal. At the next ensuing term of the (292) 
Superior Court the case was brought into court and docketed. At 
the same term the plaintiffs obtained an order for taking a deposition, 
and the cause was then continued to the following term, to wit: the fall 
term of 1838, when his Honor, J u d g e  Xaz~ndcrs ,  upon motion of the 
plaintiff's counsel, dismissed the appeal, upon the ground that it mas an 
appeal by one of the parties only to the judgment in the county court. 
From this order dismissing the appeal the defendant Jones appealed to 
the Supreme Court. 

This case was submitted without argument by 

W .  H.  Haywood  for the  defendant ,  and by 
Badger  and  Ea t t l e  for t h e  plaintif fs.  

DANIEL, J. I n  the county court, where this action commenced, the 
defendants plead separately " n o n  assumpsit;' The jury, as they ought 
to have done, assessed the damages jointly, and the judgment under our 
statute accordingly was joint-that the plaintiff recover his damages and 
costs, to be levied of the goods and chattels, lands and tenements of Jos. 
J. RTard, and of the goods and chattels which were lately belonging to 
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John L. Ward, deceased, now in  the hands of William D. Jones, his ad- 
ministrator, to be administered. The administrator of John L. Ward 
prayed an appeal, and the other defendant objected to the appeal. We 
think this case is governed by the case of Hicks v. Gilliam, 4th Dev. 
Rep., 217, and that the judgment of the Superior Court, dismissing the 
appeal, was correct. The county court has a power to grant new trials 
on each and every ground that the Superior Court has. I f  the verdict 
had been against the law or the evidence, that court could have had the 
case submitted to another jury, at the instance of any of the parties com- 
plaining. An appeal entirely vacates the judgment and cannot be 
allowed at the instance of one person against the will of another who is 
jointly bound by the judgment. I f  a point of law relative to the cause 
be raised on the trial, and either party is dissatisfied with the decision of 
the court, i t  may be the subject of a bill'of exceptions. Then one of sev- 

eral plaintiffs or defendants may, in the name of all, bring a 
(293) writ bf error, and transmit the whole record into the Superior 

Court. The granting a writ of error only suspends the exeeu- 
tion; the judgment stands firm until it is reversed in the Superior Court. 
But even after the record is transmitted intp the Superior Court by writ 
of error, one plaintiff in error cannot, without summons and severance, 
assign errors without the authority of his co-plaintiffs. I f  he does, the 
defendant in error may move to quash the proceedings. The decision of 
the Superior Court i11 this case being correct the judgment must be 
affirmed. 

I PER CURIAM. Judgment affirmed. 

Cited: Stiner v. Cazothorn, post; Xtephens v. Batchclor, 23 N.  C., 61; 
Kelly v. Justices, 24 N.  C., 433; Otey v. Rogers, 26 N. C., 537; Donnell 
v. Shields, 30 N.  C., 372; Smith  v. Cz~nningham, id., 461; Jackson 71. 

Humpton, 32 N .  C., 594; Kelly v. &use, 33 N .  C., 184. 

JOHN POPELSTON v. JOSHUA SKINNER. 

Levy-Goods Left with Defendant. 

I. When a sheriff levies upon goods and leaves them with the debtor, the 
possession of the debtor may, to many purposes, be that of the sheriff, but 
it cannot be so in the sense of being adverse to the debtor himself, and of 
turning any right he had in the goods into a chose in action. 

2. The right of a defendant in execution to goods seized and taken possession 
of by the sheriff, is not absolutely divested by such seizure and possession, 
but an interest is left in the debtor which he may sell and legally convey 
to another person. 

232  
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3. The genera1 proposition that the property in goods taken in execution is in 
the sheriff must be understood with qualifications. The law gives him 
the property to enable him to raise the money he is commanded to make; 
and the property is given as far as it is necessary for that purpose, but 
no farther. As far as it is invested in the sheriff, it is divested out of the 
defendant, but of course no farther. This interest in the sheriff, which is 
called a special property, enables him to perform certain acts in regard to 
it; but it results from the very terms "special property" that, subject to 
the raising the debt, the general property is in the former owner. 

THIS was an action of trover brought to recover the value of a (294) 
negro woman named Peggy and her child. Plea the general ksue. 

Upon the trial at Chowan, on the last circuit, before his Honor, Judge 
Bailey, the plaintiff made out a prima facie case by showing that the 
slaves in question were in his possession, and that they were taken there- 
from by the order of the defendant. For the defendant i t  was then 
proved that the slaves had formerly been the property of Jonathan H. 
Haughton; that on 7 July, 1837, Haughton duly conveyed them by 
a deed in truth to Robert R. Heath, who as trustee, conveyed them 
on the 12th day of September following, to the plaintiff; that at  
February term of 1837, of Chowan County Court, one Josiah Coffield 
obtained a judgment against the said Haughton for $1,000, upon which 
an execution of fi. fa. issued tested of that term, and returnable to the 
ensuing term of N a y  of said court, under which the sheriff levied on 
the slaves in question, and returned the levy endorsed on the execution. 
From the said May term an execution of venditioni exponas issued, recit- 
ing the aforesaid levy, which was returned to the ensuing term in  August 
and was satisfied on the second day of that term without a sale of the 
slaves. At the same August term a judgment was obtained against the 
said Haughton, at  the instance of one James Coffield, for $1,100, upon 
mhich a fi. fa. issued tested of the first day of that term and returnable 
to the November term following, and upon ~vhich the sheriff returned 
"nothing to be found." From that term, to wit: November term, 1837, 
an alias f i ,  fa. issued upon the judgment last named, tested of that term, 
under which the sheriff levied upon the slaves in  controversy, and sold 
them at public sale, when the defendant became the purchaser at  the sum 
of $500. I t  was in evidence that when the sheriff levied upon the said 
slaves under the first mentioned execution, to wit:  that at  the instance 
of Josiah Coffield, he left them in the possession of Haughton, where they 
remained until they were produced at the sale made by the trustee Heath, 
the sheriff having never had actual possession under that execution. 

His Honor charged the jury that upon this statement of facts, (295) 
if believed, the plaintiff was entitled to recover. A verdict was 
returned for the plaintiff and the defendant appealed. No  counsel ap- 
peared for the defendant in this court. 
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H e a t h  for t h e  plaintif f .  

RUFFIN, C. J. The objections taken to the plaintiff's recovery are 
that at the time of Haughton7s conveyance his title had been divested by 
the levy of the execution, or had been turned into a mere right, and 
therefore inalienable by an adverse possession in the sheriff. 

I t  might be adduced as an answer that in  point of fact there was not 
an adverse possession. I t  actually remained with Haughton up to the 
execution of the deed by him, and indeed, until the sale and delivery to 
the plaintiff. To many purposes the possession of Haughton may be 
that of the sheriff; yet it could not be so in the sense of being adverse to 
Haughton himself, and of turning any right he had in the slave into a 
chose in action. That cannot happen except when the right is in one 
person and the possession is actually and exclusively in  some other. I f  
Haughton had any right in the slave it mas in this case a right in posses- 
sion, subject nevertheless to the lien of the execution. 

But the court does not sustain the judgment by confining the opinion 
to that point. We think the objection is throughout fallacious. The 
principles on which i t  is founded seem to us to be misapprehended and 
misapplied. I f  the possession had not been left with Haughton, but had 
been taken and kept by the sheriff personally, yet, in our judgment the 
right of the defendant in  execution would not have been absolutely 
divested, but an interest would have been left in him capable of being sold 
and legally conveyed. 

It; is true that it is said when a sheriff seizes goods the property is 
changed. A seizure to the value of the debt pr ima  facie satisfies it and 
discharges the debtor; and therefore the defendant loses the property and 
it vests in the sheriff. But if the sheriff seizes less than the value, the 

debt on the one hand is not paid, and if he seizes more than the 
(296) value the property, on the other hand, does not belong absolutely 

to the sheriff. The general proposition, then, that the proparty 
in  goods taken in execution is in the sheriff must be understood with 
qualifications. The law gives him the property to enable him to raise 
the money he is commanded to make; and the property is given as far 
as it is necessary for that purpose, but no farther. As far as it is vested 
in  the sheriff it is divested out of the defendant, but of course no farther. 
This interest in the sheriff is called the special property; that is to say, 
such a right and possession as is deemed necessary to the special purpose 
of satisfying the execution debt ; which enables the sheriff to make a sale 
of it, to defend his possession and to bring an action against one who 
disturbs his possession before the execution has been satisfied. But it 
results from the very terms "special property," that, subject to the rais- 
ing of the debt, the general property is in the former owner. Every case 
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of bailment gives rise to a similar division of property, if the expression 
may be allowed. I n  reference to the particular case under consideration 
this general ownership and its nature as a present value interest mill be 
plainly established by recurring to a few legal positions, which are unde- 
niable. Upon payment of the debt to the sheriff the general unqualified 
property is ips0 facto in the defendant; and the sheriff loses his property 
without having made a sale, and without any farther or other act by him 
and even against his will. Again, if the sheriff make a sale for a larger 
sum than is due on the execution, the excess belongs to the debtor and 
may be recovered in an action for money had and received. The reason 
is because i t  is the proceeds of the sale-of the defendant's property. The 
interest of the sheriff is therefore limited by the purpose for which it 
was created, which is the creditor's satisfaction. Beyond that the sheriff 
holds for the original owner, whose interest is, therefore, obviously a 
valuable present property, the subject of sale and conveyance, but liable 
in  the hands of the assignee, as it, was in those of the assignor, to .be 
defeated by a sale of the chattels, if the debt be not otherwise discharged. 

The judgment must be affirmed. 

PER CURL~M. ~udgment  affirmed. 

Cited: Alexander v .  Springs, 27 N .  C., 479; Nurchison v .  Wh i t e ,  30 
N. C., 54. 

PETER ISLAY v. WILLIAM W. STEWART. 
(297) 

Purchase at Execution Sale-Delivery-Undivided Interest in Chattels. 
Justice's Executions. 

1. The purchaser at an execution sale buys the i n t e r e s t  of the defendant in 
execution, and cannot object, when the price is demanded, that the goods 
belonged to himself, or to a third person. 

2. Upon a sale of goods made by a trustee, mutually appointed by the parties 
contending for the goods or their proceeds, if it were part of the agree- 
ment that the trustee should at all events collect the money and hold it 
subject to the decisions of certain arbitrators, then, in a suit by the trus- 
tee for the price of the goods before any award made, it would be repug- 
nant to the agreement to permit one of the parties who purchased the 
goods to withhold the purchase money upon an allegation of a preferable 
claim, or to suffer the validity of such claim to be adjudged when its 
opponents had not an opportunity to contest it. 

3. The legal interest of a defendant in undivided chat te l s  may be seized and 
sold under execution. 

236 
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4. Justices' executions are by law made returnable in three months from their 
date (see 1 Rev. Stat., ch. 62, see. 16),  but it is not necessary that they 
should be returned on the last day of the three months. They may be 
returned sooner, and aliases taken out and acted upon. 

5. Where the controversy in a cause turns upon the meaning of the parties to 
a verbal agreement in relation to  a matter upon which there is room for 
dispute, it is proper for the judge to leave it to the jury as a question of 
fact to ascertain what was the agreement of the parties in relation to such 
matter. 

6. When the purchaser of goods takes them away, it amounts to a delivery. 

THIS was an action of assumpsit, brought to recover the price of a quan- 
tity of corn sold and delivered, to which the defendant pleaded the general 
issue. Upon the trial at Guilford, on the last circuit, before his Honor, 
J u d g e  Psarson, i t  appeared in  evidence that the plaintiff as constablc, 
had, under certain executions against the goods of one Carmack, levied 
on his share in  a quantity of corn, of which one undivided third part 
belonged to the defendant, and the other two undivided third parts were 
supposed to be the property of Carmack. At the day of sale the defend- 

ant appeared, claimed the share levied on as his under a convey- 
(298) ance from the said Carmack, and forbade the sale thereof. The 

plaintiff refused to proceed with the sale without an  indemnity, 
and Smith, the principal execution creditor, instructed the plaintiff to 
prepare the bond of indemnity. The plaintiff retired to prepare the bond, 
and in  his absence it was agreed between Smith and the defendant that 
the sale should proceed, and they, the said Smith and the defendant, 
would refer to arbitration the decision of the question, which of them 
should be entitled to the proceeds. I t  did not distinctly appear whether 
the plaintiff agreed to sell under this arrangement, or refused to sell 
except as constable, and under the executions; nor was there any express 
declaration of the parties to the agreement, whether, in  the event of 
either of them becoming the purchaser, payment of the price was to be 
made to the plaintiff, and the application of the money depend on the 
award of the arbitrators, or the payment itself to be delayed until the 
arbitrators should settle the disputed right. The plaintiff, however, 
after this agreement sold the share which was levied on as Carmack's, 
and the defendant became the purchaser. No award had been made, and 
i t  was insisted by the plaintiff, first, that the sale was made by him as 
constable, and not under the arrangement; and secondly, if made under 
the arrangement he was entitled and bound to collect the price and hold 
the money for the benefit of him or them to whom i t  might be awarded 
thereafter. The defendant offered evidence to show that he had a 
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good title by Carmack's conveyance to the corn sold, which testimony 
was rejected by the court as irrelevant. H e  then insisted that the plain- 
tiff had not a right to sell as constable, because the executions under 
which he levied had been renewed before the expiration of three months 
after they first issued, and secondly, because an undivided share in  corn 
was not liable to execution. H e  further objected to the claim set up 
under a sale pursuant to the arrangement between Smith and the de- 
fendant; that by that arrangement the defendant was not bound to pay 
the price before the right to the money was ascertained in the manner 
agreed on. The court left it to the jury as a question of fact, in  what 
character the plaintiff sold, instructing them that if the sale were made 
by him merely as an officer, and by virtue of his levy the object- 
tions to the validity of the sale because of the renewal of the (299) 
executions and of the joint possession of the corn, did not avail 
the defendant, and that if the sale were made by him under the arrange- 
ment, the right of the plaintiff to recover would depend upon what the 
jury should infer from the evidence to have been the understanding or 
agreement respecting the payment of the money. I f  it were a part of 
that agreement that whether the creditors or defendant bought, the 
money was to be received by the plaintiff, and by him held subject to 
the award of arbitrators, the plaintiff was entitled to recover. But if 
it were a part of that agreement, that if the creditors or defendant 
bought, the price was not to be exacted until an award made, then the 
plaintiff was not entitled to recover. Another objection was made by 
the defendant, that the plaintiff had not shown any delivery of the 
corn to the defendant, upon which the court instructed the jury if the 
defendant, after the purchase, carried away the corn (as was expressly 
testified by witnesses) this amounted to a delivery. The plaintiff had a 
verdict and judgment and the defendant appealed. 

J.  T .  Morehead for t h e  defendant .  
i l lendenhal l  f o ~  t h e  plaintif- .  

GASTOK, J., after stating the case as.above, proceeded: We do not 
perceive any error in  the rejection of the testimony offered, or in the 
instructions given. Considering the sale as an ordinary execution sale, 
there was no warranty of title, express or implied. The purchaser at  
such a sale buys the in teres t  of the defendant in execution, and cannot 
object when the price is demanded, that the goods bought belonged to 
himself or to a third person. Regarding the sale as it probably was, the 
sale of a trustee mutually appointed by the contending claimants of the 
property, the validity of their respective claims was to depend on the 
decision of a special tribunal, before whom those payties were to litigate 
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these claims. I f  it were part of the agreement that the trustee or com- 
missioners should at  all events collect the money-and unless this were 

part of the agreement the plaintiff could not recover, i t  mould be 
(300) repugnant to the agreement to permit the purchase money to be 

withheld upon an allegation of a preferable claim, or to suffer the 
validity of such claim to be adjudged, when its opponents had not an 
opportunity to contest it. We know of no principle of law which forbids 
a seizure and sale of a defendant's legal interest in undivided chattels. 
In contemplation of law it is perfectly distinct from that of his co-ten- 
ant. Each hath a several interest, though the occupation be joint. 
Justices' executors are by law made returnable in  three months from 
their date, and after the expiration of that time they become effete. But 
it is not necessary that they should be returned on the last day of the 
three months. They resemble in  this respect the zvnrrants of justices 
which are "returnable on or before thirty days from the date thereof." 

The main contro~ersy in the case probably turned upon the meaning 
of the parties to the agreement in relation to a matter upon which there 
was room for dispute, whether the arbitration was to precede or follow 
after the payment of the purchase money. There could be no doubt but 
that if any other than the parties to the agreement bought at the sale the 
price was to be immediately paid-and there was no explicit understand- 
ing that there should be an exception in case either of the parties bought. 
The judge was warranted, we think, in leaving this part of the case to 
the jury as one of fact, to be determined upon the evidence. I f  the fact 
were, as the jury found it to be, then under the agreement the plaintiff 
became the lawful owner of the goods pro hac vice; as such was entitled 
to the price thereof, and must hereafter account for the money received 
upon the sale, to those who shall show their preferable right to it: 
Whether the defendant have or have not such right the judgment in this 
case does not determine. 

On the question of delivery we see no ground for doubt. 

PER CURIAM, Judgment affirmed. 

Cited: Lyerly v. Wheeler, 33 N .  C., 290; B1evin.s v. Baker, id . ,  293; 
Starnes v. Erwin, 32 S. C., 229; Aclams v. Reeves, 68 N.  C., 140; Pen- 
dleton v. Jones, 82 N.  C., 251 ; S. v. Alplzin, 84 N.  C., 748; Shaw v. Bur- 
ney, 86 N. C., 334; Leach v. Jones, id., 405 ; Doubleday v. Ice, 122 n'. C., 
677. 
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TBONAS RING v. POLLY KING, EXECUTRIX OF JOHN KING. 
(301) 

Boundary-Possession-Appeal. 

1. In questions of boundary the distance called for in  a certain line in the 
deed must govern, unless the party can show that  a corner was made 
beyond such distance. Ir. order to fix the termzir~us of such line, he will 
not be allowed to reverse a subsequent line, unless by so doing there 
exists something to render the means of identifying it  more certain than 
the calla of the deed; but if i t  appear that  t-he subsequent line was actu- 
ally run and marked, the prior line may be extended to it  in order to 
ascertain the true corner. 

2. The possession by the owner of a part of a tract of land is the possession 
of the whole tract only so long as no other person is in  the actual adverse 
possession of any part. As soon as  another takes possession of any part, 
either with or without title, the former possessor loses the possession of 
that  part, and cannot maintain trespass for any act done on such part 
while he is thus out of possession of it. , 

3. The case of Graham v. Huston.  15 N. C., 232, approved. 

4. On appeals to the Supreme Court, questions of law-except such as appear 
on the  record strictly so called-are not allowed to be raised in that court 
which were not before the court from which the appeal was taken. The 
case made by the judge below is regarded, as  nearly as possible, in the 
light of a bill of exceptions for specified errors. The presumption is that 
whatever is not complained of %as rightfully done; but this presumption 
cannot hold against what appears. When by no reasonable intendment 
facts can be supposed to have been shown upon which the charge of the 
judge was given, and without which the charge misdirected the jury upon 
a question of law presented by the pleadings and evidence upon a matter 
material to the issues which they had to try, a n  error is presented upon a 
point which, though not made in the court below, the Supreme Court can- 
not overlook. 

THIS T T ~ S  an action of trespass yuare cluusum fregit, tried at Stokes, 
on the fall circuit of 1837, before his Honor, Judge Saunders. 

The case as stated by his Honor was as follows: Two questions mere 
made in  this cause; the first as to boundary and the other upon the 
statute of lin~itations. The plaintiff offered in evidence a grant to John 
Waggoner dated in 1784, the calls of which were admitted to be A, B, C, 
as represented on the annexed diagram. From C the distance called for 
would te rmina te  at  F, and a.line from that point to the beginning 
would not include the locus in quo; but the plaintiff contended (302) 
that he had the right .to go to D, as the true terminus, and from 
thence to A, which would cover the place of the trespass. He  further 
offered in evidence a deed to himself from Thomas Ring, Sr., dated in* 
November, 1793, for 200 acres of land, and proved by one Charles 
Bouner that he, the witness, h a d  surveyed the land many years ago, that 
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he began at A and run to D, where he made a corner; that he did not 
then run the cross line, but years after he dTd run the line arid made a 
corner on the gum at N;  that the remainder of the lines he did not run. 
The plaintiff then, to establish D as Thomas Ring, Sr.'s, old corner, in- 
troduced several witnesses who proved t ~ v o  pines, a popular and chestnut 
to have been old marked trees on the line from A to D ; that one of the 
pines was blacked and the marks corresponded in years with the grant. 
The surveyor testified that these trees, as pointed out, would be in a line 
from A to D. The defenaant offered in  evidence a grant to one John 
Snow, dated in  November, 1797, the boundaries of which were estab- 
lished to be according to the dotted lines on the diagram. He  also 
offered a deed to himself from Snow, dated in June, 1833. The defend- 
ant then proved that Snow's son had settled on this tract of land, and 
cleared down to the dotted line between G and F; that at  the time he 
cleared, something was said about the linc, and he said he did not know 
where it was; that the son, as his father's tenant, had cultivated the 
land five or six years before the sale to defendant, and continued the 

J o h n  R i n g ' s  

T r a c t .  
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possession of the locus in quo up to the time of the sale. After the sale 
to the defendant and immediately upon the going out of Snow, the de- 
fendant entered and continued the possession (there being no interval 
between the possession of Snow and the defendant), and was about to 
remove the fence so as to run i t  above the black line as claimed by the 
plaintiff. The plaintiff forbid the defendant's removing the rails, not- 
withstanding which the defendant did remove them, and this was tke 
trespass complained of, which was committed about a month before the 
suit was brought. Marks were found on the dotted line, between G and 
F, corresponding in  age with the grant to Snow, but no marked corners 
were found at either of those points. 

The court charged the jury "that the plaintiff, in running from (303) - 
the third corner which was admitted to be C, would be confined to 
distance unless he could satisfy them the corner had been made beyond 
it. That the plaintiff could not be allowed to reverse a subsequent line 
in  order to fix the terminus of a prior line, unless by doing so there 
existed something to render the means of identifying more certain than 
the calls of the deed; that if the jury should be satisfied as to the trees 
spoken of on the black line from A to D, and were convinced that such a 
line was actually run as the line at the time of the original survey, they 
might then extend the line from C towards D, and thus decide whether 
the true corner was at D or F. As to the question of the statute of 
limitations, the court charged that "although more than three (304) 
years had elapsed from the time of the trespass being first com- 
mitted by Snow, the former tenant, yet if he moved off, and the defend- 
ant entered after the date of his deed and removed the rails, as testified 
to by the witnesses, as the plaintiff had been living on the 200-acre tract 
he would be considered as holding to his true boundary, and might sus- 
tain his action." The plaintiff had a verdict and judgment and the 
defendant appealed. 

B o y d e n  for the defendant .  
J .  T.  Morehead for the plaintif f .  

GASTON, J. The case made up by the judge, who tried this cause, 
states that two questions arose upon the trial:  One as to the boundaries 
of the deed under which the plaintiff claimed the land where the alleged 
trespass was committed, and the other whether the action was barred by 
the statute of limitations. Upon the first question there has been no 
dispute here. The defendant's counsel admits, and very properly, that 
the judge's instruction upon that point was correct. On the second ques- 
tion, if it can be regarded as one confined to the operation of the statute 
of limitations, this court would hold with the court below that the de- 
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fendant was not protected by that statute. But the difficulty is, whether 
the case does not show that another question was necessarily presented, 
though not in express terms stated for the decision of that court, and 
whether the decision thereon was not erroneous. After setting forth 
the instructions upon the question of boundary the case states that the 
land whereon the trespass was alleged to have been committed is also 
within the boundaries of the grant to Snow; that Snow held the posses- 
sion thereof for five or six years before he conveyed to the defendant; 
that after the conveyance the defendant entered in upon Snow's tenant, 
and that. the defendant remained in possession continually thereafter 
until the institution of the action. I t  states also that after the defendant 
thus entered he was about to remoTe a fence which had been put thereon 
by Snow's tenant, when he was forbidden by the plaintiff; and this re- 

moval was the trespass complained of. Upon these facts a con- 
(305)  t r o ~ e r s y  arose, as the case states, upon the statute of limitations, 

when his Honor charged the jury that although more than three 
years had elapsed from the time of the trespass committed by Snow, yet 
if he moved off and the defendant thereupon entered and removed the 
rails, inasmuch as the plaintiff had been living within the limits of his 
tract, "he would be considered as holding t o  h i s  t rue  boundary,  and 
therefore  might sustain his action." Upon this statement and upon this 
instruction we are compelled to see that the question of law really pre- 
sented for consideration was whether the plaintiff could be regarded as 
having such a possession of the locus in quo  at the time of the removal 
of the rails by the defendant, that this act amounted to a trespass. I f  he 
had, the action could be sustained, because the trespass was within three 
years before the institution of the suit. I f  he had not, the plaintiff could 
not recover, not indeed because of the statute of limitations, for the 
defendant was not sued for the act of a former possessor, but because the 
removal of the rails complained of was not a trespass. 

Cpon this question of law the instruction was erroneous. Admit that 
the locus in quo was within the true boundary of the plaintiff's tract, 
and that the plaintiff was in possession within the limits of his tract, 
yet before the alleged trespass was committed and continually thereafter, 
the defendant had the actual adverse possession of this particular part. 
Xom the position that where a man is residing on a tract his possession 
extends to the boundaries of that tract, must be understood with the 
exception of such parts thereof as are in the actual adverse possession of 
another. The possession of a part is a possession of the whole only so 
long as no other is in  the actual possession of any part. As soon as 
another takes possession of any part, either with or without title, the 
former possessor loses the possession of that part. G r a h a m  v. Hous ton ,  
4 Dev., 232. Without a possession actual or constructive in the plaintiff 
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trespass could not be committed upon him, for trespass is an injury to 
the possession. 

I t  must not be understood from our noticing this objection that we 
allow questions of law to be raised here, except such as appear on the 
record, strictly so called, which were not before the court from 
which the appeal was taken. Our rule is to regard, as nearly as (306) 
we can, the case made by the judg& in the light of a bill of excep- 
tions for specified errors. The presumption is that whatever is not com- 
plained of was rightfully done. But we cannot presume against what 
appears. I f  by ayy reasonable intendment we could suppose facts shown, 
which, notwithstanding those admitted constituted the defendant's act 
a trespass-inasmuch as the opinion of the judge upon that point was 
not directly called for, me might hold it our duty to make the intend- 
ment. But if we cannot-and we do not see how we can-then the jury 
was misdirected upon a question of law presented by the pleadings and 
the evidence upon a matter material to the issues which they had to try. 
The consequence of the mistake-though perhaps it mould not have 
occurred had that question been more distinctly propounded-has been 
a verdict and judgment against law. This is an error which, when 
shown to us, we are bound to correct. 

The judgment of the Superior Court is to be reirersed and a new trial 
awarded. 

PER CURIAX. Judgment reversed. 

Cited: Briggs v. Evans, 27 N .  C., 21; State v. Lnngford, 44 N.  C., 
444; Bank v. Graham, 82 N.  C., 491; Burton v. R. R., 84 N. C., 199 ;  
Thomton 21. Bmdy, 100 N.  C., 40; TTJalton v. XcKesson, 101 N .  C., 
436; Roberts v. Preston, 106 N .  C., 420. 

GEORGE F A R L E Y  v. THOMAS L. LEA. 
(307) 

Judgment-Execution-Case Agreed. 

1. Judgments of a court of record, on whatever day of the term they may be 
rendered, in law relate to  and are considered judgments of the first day of 
the term; and this rule applies although the judgments were confessed 
upon writs which were noted by the clerk to have been issued, and the 
service of which were acknowledged, on a day subsequent to the first day 
of the term; and executions issued upon such last-mentioned judgments 
will have priority over a deed in trust proved and registered on the sec- 
ond day of the same term. 

2. The sheriff is protected by a writ  of fieri facias, a n d i s  not b p d  to show 
any judgment. I t  is sufficient for his defense that  he has acted in obedi- 
ence to a mandate proceeding from a court of competent authority; and 
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if he have a writ of execution bearing t e s t e  the first day of the term, he 
may by virtue thereof take away goods of the defendant in the hands of a 
person who had bona f ide purchased them since the t e s t e  of the writ. 

3. Where certain facts are agreed upon for the purpose of presenting a partic- 
ular question to the court, the case is not open to an objection raising an- 
other question upon a particular-fact not appearing in the statement. 

4. A judgment by confession is valid witbout any previous process. 
5. Where a testator died in term time before a judgment was signed: I t  was 

held,  that it might be signed after, and execution taken out against his 
goods in the hands of his executor tested the first day of the term, for 
they relate to and are considered as a judgment and exe.cution of the first 
day of the term, at which day the testator was alive. 

THIS was an action of trover, brought by the plaintiff as trustee, 
against the defendant as sheriff of Caswell County, for selling certain 
property, and was submitted to his Honor Judge Pearson, at Caswell, 
on the last circuit, upon a case agreed. I f  his Honor should think that 
the plaintiff was entitled to recover, judgment was to be entered for him 
for $132, if not then the judgment was to be for the defendant. 

I t  was admitted that the plaintiff held a deed of trust executed to hini 
by one Crockett, conyeying the property in trust to selI and pay the 
debts therein mentioned. The deed was executed on 9 May, 1833, and 
was proved and registered at 3 o'clock p. m. of the same day, being the 

Tuesday of Caswell Superior Court. I t  was further admitted 
(308) that the defendant, the sheriff of Caswell County, sold the prop- 

erty mentioned in the trust for $132, at the instance of one Fin- 
ley and one Lea, two of Crockett's creditors, under execution tested 
the Monday of said term of said court, being 8 May, 1833; that these 
executions were issued upon judgments confessed by Crocket on the Fri- 
day of the same term of said court, being 12 May, 1833, and that the 
writ upon which Finley's judgment was confessed issued on 12 May, 
1833, and the writ on which Lea's judgment was confessed was issued on 
11 May, 1833, but both writs were tested,  as of the preceding term, 
service of them mas acknowledged, the writs were returned into court 
and the judgments were confessed on Friday of the term, viz. : 12 May, 

. 1833, as above stated. 
The defendant's counsel insisted that the executions related back and 

bound the property from the teste,  viz: Monday, 8 May, 1833. The 
plaintiff's counsel contended that the executions could not relate back 
farther than the day of the term when the writs issued and were re- 
turned and the judgments confessed. 

His  Honer being of opinion that the plaintiff was entitled to recover, 
judgment was accordingly entered for him, and the defendant appealed. 
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W .  A. Graham for the defsndant. 
Winston for the plaintiff. 

GASTON, J. No position can be more firmly established than that the 
judgments of a court of record, on whatever day of the term they may in 
fact be rendered, in law relate to, and are considered as judgments of the 
first day of the term. This is admitted by the plaintiff's counsel to be 
the general doctrine, but its application to the judgment in the case 
before us is denied, because the writ on which the defendant therein 
acknowledged service is noted by the clerk to have been issued on a day 
subsequent to the first day of the term, and therefore it is inferred that 
the judgment could not have been in fact rendered on the first day of the 
term. I t  may well be questioned whether this be a necessary in- 
ference, for a judgment by confession is valid without any previ- (309) 
ous process. But admit the inference to be irresistible, the fact 
so inferred is wholly immaterial. I n  the language of the court in the 
case of Johnson v. Smith, 2 Bur., 967, "the reason why nobody shall be 
permitted to aver that a judgment was signed after the first day of the. 
term or that a fieri facias was taken out in  the vacation, is because the 
fact is not relevant; the legal consequences do not depend on the truth of 
the fact on what day the judgment was completed or the writ actually 
taken out; but upon the rule of law that they shall be deemed complete 
and bind to all intents and purposes by relation.'' That a judgment 
rendered in fact on a late day of the term is as operative as though it 
were rendered on the first day thereof seems incontestable. Where a tes- 
tator died in term time, before a judgment mas signed, it was held that 
i t  might be signed after, and execution taken out against his goods i n  the 
hands of his executor tested the first day of the term, for they relate to, 
and are considered as a judgment and execution of the first day of the 
term, at which day the testator was alive. Bragner v. Langmead, 7 
Term, 20. See, also, Fann v. Atlcimon, Willis 427; Wa,yhorne v. Lang- 
mead, 1 Bost. and Pul., 571. So where a testator gave a warrant of 
attorney to confess a judgment and died within a year afterwards, so 
that a judgment might be entered up without leave of the court i t  was 
held that a judgment entered up after his death related to the first 
day of the term of which it was entered, when he was liring, and that an 
execution tested of that day might be l e ~ ~ i e d  on his goods in the hands of 
his executor. Odes v. Woodward, 2 Ld. Ray, 766, 849 ; 1 Salk., 8'1. See, 
also, Robinson v. Tonge, 3 P. Wms., 397. This legal relation of the 
judgment to the first day of the judicial term is as perfect -as was at 
common law the relation of an act of Parliament to the first dav of the 
legislative session. No matter on what day of the session the statute 
was enacted, unless a certain time were therein appointed when the same 
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should first take effect, it had relation to the first day of the Parliament, 
and from that day was accounted i n  law a perfect act. Partridge v. 

Strange  and Croker, 1 Plow., 79 ; At torney  General v. Panter ,  6 
(310) Bro. Par.  Ca., 533; Latless u.  U o l m e s ,  4 Term, 660. The incon- 

veniences found to result from the law of relation as applied to 
statutes, have been remedied both in England and in this country by 
positive legislation. The law of relation applicable to judgments has 

I 

been, in part, changed in that country by the statute of 29 Chas. 11; but 
in this State it remains as i t  was at common law. 

But the controversy in this case does not depend upon the relation of 
the judgment. The defendant is protected by the writ of fieri facias, and 
he is not bound to show any judgment. Cotes v. Xi tche l l ,  3 Lev., 20. I t  
is sufficient for his defense that lie has acted in  obedience to a mandate 
proceeding from a court of competent authority. The fieri facias was 
tested of the first day of the term, and it is not to be questioned but that, 
at common law, the goods of a defendant are bound from the teste of a 
fieri facias, and may by virtue thereof be taken in execution by the 
sheriff in the hands of a person who had bona fide purchased them since 
the teste of the writ. I n  England the statute of 29 Chas. 11. has pro- 
x~ided that, against purchasers, no mrit of execution shall bind the goods 
but from the time such writ was delivered to the sheriff. We, however, 
have no such statute here, and therefore with us the mrit binds against 
all persons from the teste, as it yet does in England, where purchasers 
are not concerned. 

The counsel for the plaintiff has objected that it does not appear that 
the fieri facins was returned by the sheriff. Whatever weight the objec- 
tion might have, if it appeared that the x-rit had not been returned, the 
Court is of opinion that this case is not open to the objection. I t  is mani- 
fest that the sole question presented for decision upon the facts agreed is, 
whether the fieri facias or the conveyance to the trustee be entitled to 
priority. The proceedings of the sheriff upon the writ-if in law such 
writ was entitled to the priority-must be understood to have been 
rightfully and regularly done. 

This Court being of opinion that the execution did bind from its teste, 
and that teste being prior to the registration of the deed, it follows that 
the judgment below must be reversed and judgment upon the case agreed 
be rendered for the defendant. 

PER CURL~N. Judgment reversed. 

Ci ted:  Foust  v. Tr ice ,  53 X. C., 494; R u t h & f o t d  I;. R a b u m ,  32 N. C., 
146; C l i f t o n  v. W y n n e ,  81 N.  C., 162; Webber  v. Webber ,  83 N.  C., 283; 
S y m o n s  v. LVorthenz, 49 N. C., 242; Lea  v. Smith, 24 N. C., 227; PPO-  
ples v. Norwood,  94 N. C., 172; Harding  71. Spivey ,  30 N. C., 65; Dnvi- 
son v. L a n d  Co., 120 N. C., 259. 
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(311) 
JAMES E. METTS v. MORTIMER BRIGHT AND WATSON WILCOX. 

Registmtion of Deed-Fraction of a Day. 

1. I t  is a maxim that  in law there is no fraction of a day; yet that doctrine no 
longer prevails when it  becomes essential for the purposes of justice to 
ascertain the exact hour or minute when particular acts were done. 
Therefore, where a deed in trust was proved and delivered at  a certain 
hour of the day to the register, who immediately commenced the registra- 
tion thereof, but without endorsing on the deed the time when i t  was 
delivered to him, and two hours afterwards, on the same day, a justice's 
execution was levied upon the property conveyed in the trust:  I t  was 
held, that the hour at  which the deed was delivered to the register for 
registration might be proved by parol evidence, and that it had priority 
over the levy under the execution. 

2. The act of 1829 (1 Rev. Stat., ch. 37, see. 26 )  directs the register to endorse 
on each deed of trust the day when it is delivered to him for registration, 
and that such endorsement shall be entered on the register's books and 
form a part of the registration; but a n  onlission by the officer to perform 
that  duty, although he is liable to an action and an indictment for such 
neglect, will not render the registration invalid; but it  is questionable 
whether, in such case, the registration can refer back to an antecedent 
day by means of parol evidence of the time when the deed in trust was 
delivered to the register for registration. 

3. The registration of a deed in trust is deemed to be complete from the time 
when the register commences it. 

THIS was an action of trespass v i  et urmis, submitted to his Honor, 
Judge Saunders, at Lenoir, on the last spring circuit, upon the following 
case agreed : 

One John Stephens, being indebted to the firm of J. & J. C. (312) 
Washington, for the purpose of securing the payment of the debt, . 
conveyed certain property by a deed in trust to James E. Metts, the 
plaintiff, as trustee. The property was left in the possession of Steph- 
ens. The deed in trust was dated 11 October, 1837, and was prored be- 
fore the clerk of the county court and deposited in the register's office 
for registration at 7 o'clock p, ni. of the same day. No memorandum 
was m'ade on the deed by the register of the time of its deposit in his 
office. H e  immediately, howerer, commenced the registration of the deed 
and continued until it was completed, and endorsed upon i t  "enrolled in 
the register's office the 11th of October, 1837." 

At 9 o'clock p. m. of the same day the firm of Wil,cox & White, of 
which the defendant Wilcox was a partner, obtained a judgment before 
a justice of the peace against the said John Stephens, and an execution 
was immediately issued, and by the direction of the defendant Wilcox 
was levied by the defendant Bright on the property conreyed in the deed 
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of trust. For this le7.y and seizure this action was brought by the trus- 
tee. I f  the court should be of opinion that the officer was justified by 
the execution i n  making the levy and seizure, then judgment was to be 
rendered for the defendants, otherwise for the plaintiff for a certain sum 
and costs. 

His  Honor held upon these facts that "according to the case of iMc- 
Kinaon  v. McLea~z (ante,  vol. 2, p. 79), it would seem that the deed has 
priority. The fact of delivery to the register-may be proved by par01 
when the register has omitted to note the time; and as the object is to 
give notice to creditors and purchasers, the deed being in  the register's 
office, they have the means thereby of perusing the original or tran- 
script, and there inform themselves of its contents. The law does not 
regard the fraction of a day unless time be material, but i t  will take 
notice of a prius and posterius when i t  is necessary for the ends of 
justice." 

Judgment was rendered for the plaintiff and the defendant appealed. 

b. H. B r y a n  for the  defendant. 
N o  coumel appeared for the  plaint i f  ifi this  Court. 

(313) DANIEL, J .  Justices' executions bind personal property only 
from the levy. 1 Rev. Stat., ch. 45, see. 16. Mortgages and deeds 

i n  trust are good against creditors and purchasers only from the date of 
registration. 1 Rev. Stat., ch. 37, see. 24. I n  this case the registration 
of the deed from Stephens, under which the plaintiff claims, and the 
constable's levy under the justice's execution against the said Stephens, 
under which the defendant claims, were made on the same day, to wit: 
on 11 October, 1837. The deed in trust had been proved, and was deliv- 
ered to the register at  7 o'clock p. m. on that day, and he immediately 
corhmenced registering it, and continued until the same was completed. 
The endorsation on it simply is "enrolled in the register's office 11 Octo- 
ber, 1837." The defendant's judgments were obtained at  9 o'clock p. m. 
the same day-executions were immediately issued and the constable 
levied, on the same day, on the property contained in  the plaintiff's deed 
in  trust. The judge said that the law does not regard the fractions of a 
day unless time be material, but that it will take notice of a prior and 
a posterior when i t  is necessary for the ends of justice. This opinion 
was correct. I t  is a maxim that in law there is no fraction of a day. 
Co. Lit, 135-136; 9 East's Rep., 154; 11 East's Rep., 496; 4 Term. Rep., 
660. Yet that doctrine no longer prevails when i t  becomes essential for 
the purposes of justice to ascertain the exact hour or minute. 9 East's 
Rep., 154; 3 Coke Rep., 36; 3 Bur. Rep., 1434; 2 Bur. and Ald., 586; 3 
Chitty's Prac., 113. The Legislature directs ( 1  Rev. Stat., ch. 37, see. 26) 
that the register shall endorse on each deed of trust or mortgage the day 
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on which it is delirered to him for registration, arld such endorsement 
shall be entered on the register's books and form a part of the registra- 
tion; and he shall immediately thereafter register such deeds in the 
order of time they are delivered to him. The direction contained in this 
section of the act was intended to preserre the best eridence of the fact 
of priority in delivery and registration of deeds of trust and mortgages. 
The register is subject to an action and an indictment if he omit 
this duty. Certainly it is not essential to the validity of a registration 
that the day of delivery to the register should be endorsed on the 
deed and registered with it in the book of the office. I f  this duty (314) 
is not performed by the register it may be questionable whether 
the registration can refer back to an antecedent day by means of parol 
evidence of that fact. But there is no claim on the part of the plaintiff 
here to carry back the registration beyond the day whereon i t  was regis- 
tered and certified to have been registered. Our Legislature has not been 
as particular as the British parliament have been in framing some of 
their registry acts. I t  has not directed the register to note the hour of 
the day when deeds shall have been delivered into his office. I n  iVcKen-  
n o n  v .  1lIcLean (an te  2 vol., p. 79), this court held that "registration in 
itself is but one thing; necessarily indeed made up of successive opera- 
tions, consuming more than an instant of time; and as the registration 
cannot be said not to exist at  any instant after it was begun, the inter- 
mediate lapse of time is not regarded, and the whole relates to the first 
moment, so as to make the act operative therefrom. From the beginning 
the wliole is one continuing act, and therefore in legal contemplation it is 
done from the comn~encement." The registry of the plaintiff's deed in 
trust was commenced, if not finished, before the defendant's levy. We 
are, therefore, of the opinion that the law was properly expounded by 
the Superior Court, and the judgment must be affirmed. 

PER CURIARI. Judgment affirmed. 

Cited:  P a r k e ~  v. Scot t ,  64 N. C., 120; Cunninggim v .  Peterson, 109 
N .  C., 37; Davis  v. Whitulcer, 114 X. C., 280; Glanton v.  Jacobs. 117 
N. C., 429. 

(315) 
JOHN GRIFFIS v. WILLIS SELLARS. 

~l la l i c ious  P r o s e c u t i o ~ P r o h u b l e  Cause. 

In a: action for a malicious prosecution a verdict and judgment of conviction 
in a court of competent jurisdiction, although the party convicted was 
afterwards acquitted upon an appeal to a superior tribunal, is conclusive 
evidence of probably cause, and precludes the plaintiff in the action for 
the malicious prosecution from showing the contrary. 
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THIS was an action of trespass on the case for a malicious prosecu- 
tion. Plea-not guilty. 

I t  appeared upon the trial at Orange, on the last circuit, before his 
Honor, Judge Pearson, that the defendant had instituted a prosecution 
in the county court against the plaintiff, and his brother and mother, for 
mismarking the defendant's hogs, and that the plaintiff and his brother 
had been convicted in the county court, but upon an appeal had been 
acquitted of the charge in the Superior Court. The plaintiff then 
offered to prove that the conviction in the county court was founded 
upon the testimony of the defendant and one other witness only; that the 
defendant and the other witness who was in his employment and under 
his influence had given false testimony on the trial;  that before the 
charge was preferred they had express knowledge of the plaintiff's inno- 
cence and that the defendant was actuated in  the institution and prosecu- 
tion of the indictment by the most express malice. To this evidence the 
defendant objected, and insisted that the verdict of guilty in the county 
court, although it was appealed from and the defendant acquitted in the 
Superior Court, was conclusive proof of probable cause and could not be * 
contradicted by any species of evidence. His Honor being of this opin- 
ion refused to admit the evidence, and the plaintiff submitted to a judg- 
ment of nonsuit and appealed. 

W .  A. Grnhanz and W .  H.  Haywood for the plaintiff. 
S o  counsel appeared for the defendant i n  this Court. 

(316) RUFFIX, C. J. This case differs from that which was before the 
court a year ago between the plaintiff's brother and the same de- 

fendant (ante 2, vol. 492)  only in showing more explicitly the innocence 
of the plaintiff and the malignant motire of the defendant. But the- 
same principle gorerns both, notwithstanding that difference in the 
detail of the circumstances. The principle is that probable cause is 
judicially ascertained by the verdict of the jury and judgment of the 
court thereon, although upon an appeal a contrary verdict and judgment 
be given in a higher court. Our opinion being that probable cause is 
judicially established by those means, it follows that no evidence is com- 
petent to disprove it. 

I t  is insisted that the present case is a strong example of the hardship 
of the rule, and calls for some relaxation of it at  the least, since the con- 
viction was grossly unjust, within the knowledge of the prosecutor, and 
obtained by perjury. I t  is doubtless a g r ie~~ous  thing that a person 
should be concluded as to any of his rights by a judgnient founded in 
error, and especially if procured'by perjury or subornation of perjury. 
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But that is the consequence of every judgment, although it may have 
been thus procured; and the conclusireness of a judicial sentence is not 
more oppressive in its application to a case of this sort than to any 
other, in which the party to be affected may be able satisfactorily to ex- 
plain or contradict the former proofs against him. Every party is sup- 
posed to bring to the trial all such proof as he may have, that is material 
to the support of the issue on his par t ;  and every court in cases within 
its jurisdiction must be deemed competent duly to weigh the facts and 
circumstances thus in e~~idence, and the credit of the witnesses deposing 
to them. Hence another court before which the matter is brought collat- 
erally, must receire that sentence as proving its own verity, and cannot 
look beyond it to the evidence on which it was founded. I f  the present 
plaintiff were at  liberty to aver that the witnesses who testified against 
him in the county court were perjured, or that the court was mistaken 
in  the conclusion drawn from their testimony, and to support those aver- 
ments by evidence; for the same reason, the present defendant ought to 
be permitted, in  his turn, in an action to be brought by him, to sustain 
by fuller proof the evidence first given by him on the prosecution, 
and to show that the evidence now offered by,the plaintiff is itself (317) 
false and perjured. The result would be the interminable prose- 
cution of- the same litigation between the parties, alternately changing 
sides. I f  upon the appeal the prosecutor had been again successful in 
obtaining a conviction, the plaintiff could not support this action upon 
the proof here offered or any other, because his guilt would be con- 
clusively established by the judgment, however corrupt were the means 
of procuring it. So in the present state of the case (another ingredient 
of the action, namely, the want of probable cause which is as essential 
to the plaintiff's action as is his innocence, is completely negatived, be 
cause the proof that satisfied the jury and the court then trying the 
plaintiff that he was guilty, must, upon the ground already adverted to, 
be deemed by another court to establish that there was then probable 
cause. The judgment in the county court justifies the institution of the 
prosecution in  that court.) 

PER CURIAM. Judgment affirmed. 

Cited: Bell v. Pearcy, 33 N. C., 234. 



I N  T H E  SUPREME COURT. [20 

HANNAH AND SUSANNA CARR, BY THEIR GUARDIAN, V. SARAH CARR. 

Dower-Widow's Rights Therein. 

A widow has not the right to  make turpentine upon land assigned to her in  
dower which in the lifetime of her husband had not been used for that 
purpose. But she may rightfully use, in the ordinary mode of making 
turpentine, trees that have been boxed or tended for turpentine in his 
lifetime; and she may box new trees as those already boxed become unfit 
for use, so as not to enlarge the crop beyond the extent which it had when 
the dower was assigned. 

THIS was an action of trespass on the case, in  the nature of an action 
of waste brought by the plaintiffs against the defendant for waste 

alleged to have been committed by her upon the land assigned to 
(318) her as dower. Upon the trial at  Greene, on the fall circuit of 

1837, before his Honor, Judge Dick, it was admitted that the 
cleared land assigned to the defendant for dower, was sufficient for her 
support. The alleged waste consists in boxing and tending turpentine 
trees growing on the woodl'and portion of the dower. The court charged 
the jury that this was waste, and that the plaintiffs were entitled to re- 
cover. A verdict was accordingly rendered for the plaintiffs and the 
defendant appealed. 

J .  H. Bryan for the defendant. 
Devereux for the plaintiffs. 

GASTON, J. I t  has been the aim of the courts of this State, in the 
decision of controversies between the heir and the widow on the subject 
of waste to accommodate the principles of the common law to the con- 
dition of our country. So far  as respects the clearing of new ground for 
cultivation, and the getting of staves and shingles on wild lands, this 
object has perhaps been accomplished with sufficient precision. As yet, 
however, there have been few or no adjudications in relation to the legiti- 
mate use by the tenant in dower of lands of another description, which 
furnish no inconsiderable part of the products of industry in  the eastern 
section of the State. Turpentine trees are there "tended" as a regular 
crop, yielding an annual profit, but ultimately destructive of the trees 
themselves. I t  is our duty, by analogy to the adjudged cases, to ascer- 
tain the rights of the tenant in the use of these trees upon land assigned 
to her in  dower. Upon the most mature consideration we are of opin- 
ion, first, that the widow has not the right to make turpentine upon land 
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Cox v. HOFFMAN. 

which in  the life-time of her husband had not been used for that purpose. 
Secondly, that she may rightfully use, in the ordinary mode of making 
turpentine, trees that have been boxed or tended for turpentine in  his 
life-time. Thirdly, that she may box new trees as those already boxed 
become unfit for use, so as not to enlarge the crop beyond the extent 
which it had when the dower was assigned. 

As the instruction given on the trial is 'understood to forbid the widow 
to box or tend trees for turpentine under any circumstances the 
judgment is reversed and a new trial awarded. (319) 

PER CURIAN. Judgment reversed. 

Cited: Bynum v. Carter, 26 N .  C., 313; King v. Miller, 99 N .  C., 596. 

JOHN COX v. H E N R Y  HOFFMAN.  

Liability of Husband for Acts of Wife-Agency. 

1. A feme covert may become an agent for her husband, and such an appoint- 
ment as agent may be inferred from his acts and conduct respecting her. 
When the agency is to be inferred from his conduct, that conduct fur- 
nishes the only evidence of its extent as well as of its existence, and in 
solving all questions on this subject between the principal and third per- 
sons, the general rule is that the extent of the agent's authority is to be 
measured by the extent of his usual employment. 

2. The husband is responsible for any injury done to the property of another 
person by the negligence, carelessness, or unskillfulness of his wife in 
her performance of his business, the wife, in this respect, being considered 
as his servant. 

TROVER for a mule, tried at Chowan on the last circuit before his 
Honor, Judge Bailey. 

On behalf of the plaintiff it was proved that the mule was borrowed 
from the plaintiff's overseer by the wife of the defendant; that the mule 
was the property of the plaintiff and was so injured while in  the service 
of the defendant as to be rendered of no value, and shortly afterwards 
died. I t  was also in proof for the plaintiff that the defendant's wife had 
borrowed from a former overseer of the plaintiff, horses belonging to 
the plaintiff, and that the defendant had repeatedly expressed his thanks 
to the overseer for his kindness in making such loans. I t  also appeared 
that the defendant's wife had been in  the habit of borrowing from an- 
other neighbor with the approbation of her husband; but that after the 
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Cox v. HOFFMAN. 

borrowing of the plaintiff's mule when the defendant who was absent 
from home at the time, was informed of the injury done, he told 

(320) his wife that "he was sorry, and that she had done wrong." 
His  Honor instructed the jury that if they believed the mule 

went into the possession of the defendant's wife, and that she acquired 
that possession by the directions of her husband, and that she had his 
approbation for that particular borrowing, either express or implied, 
and that the mule was thereby lost to the plaintiff, the plaintiff was en- 
titled to recover. The jury returned a verdict for the plaintiff and the 
defendant appealed. 

Heath for the defendant. 
Iredell for the plaintifl. 

DANIEL, J. There can be no exception to the charge of the judge. A 
feme covert may become an agent even for her husband. Go. Litt., 52a; 
Prestwidc v. iVarsha11; 7 Bingh., 575 ; 1 Esp. Rep., 142 ; 2 Esp. Rep., 511. 
Such appointment as agent may be inferred from the acts and conduct 
of the supposed principal respecting her. When the agency is to be 
inferred from the conduct of the principal, that conduct furnishes the 
only evidence of its extent, as well as of its existence; and in solving all 
questions on this subject the general rule is that the extent of the agent's 
authority is (as between his principal and third persons) to be measured 
by the extent of the usual employment of that person. Piekering v. 
'Busk, 15 East, 38; Whithead v. Tucket, 15 East, 400; Townsend v. 
Ingles; Holt 278; 3 Esp., 60; 4 Camp., 88; 2 Stark. Rep., 368; Smith's 
Mer. Law, 57. Secondly, the defendant was liable for the injury done to 
the property of the plaintiff by the negligence, carelessness or unskillful- 
ness of his servants in their performance of his business. Thc wife in 
the eye of the  la^ is his servant; and the husband ~Gould be equally 
liable to third persons for her negligent and careless acts in  doing his 
business, as he mould be for the acts of any other of his servants. The 
judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Huntley v. Mathias, 90 N.  C., 105. 
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ABRAHAM CARTER v. EDMUND SAMS. 
(321) 

Arbitration and Award. 

1. If a cause be, by a rule of court, referred to certain arbitrators or a major- 
ity of them, a n  award made by a majority of the referees named will not 
be vitiated by other persons not named in the rule of reference joining in 
and signing the award. . 

2. The court will always intend everything in favor of an award and will give 
such construction to it  that it  may be supported if possible. Therefore, 
where arbitrators to whom a cause was referred returned an award stat, 
ing that  "we agree that  E. S. (the defendant) pay all cost, and assess the 
plaintiff's damage to one hundred dollars," it  will be intended that the 
defendant is awarded to pay the one hundred dollars, as  well as  the cost, 
to the plaintiff. 

3. An award is sufficiently certain that is certain to a common intent; and the 
court will not intend an award to be uncertain, but the uncertainty must 
appear on the face of the award, or by averment. Hence, a n  award made 
under a rule of reference in' a cause stating that  the arbitrators "agree 
that E. S. pay all cost and assess the plaintiff's damage to one hundred 
dollars," is sufficiently certain, as it means that the defendant is awarded 
to pay to the plaintiff one hundred dollars and also his cost expended in 
the cause referred. 

THIS was an action of trespass on the case for malicious prosecution. 
 lea-the general issue. At the spring term, 1838, of Buncombe Su- 
perior Court, by an agreement of the parties, the following order of 
reference was made, to wit:  "Ordered by court, that this case be re- 
ferred to Levi Baily, David Edwards, Lewis Bryant, Leonard West, and 
the two William Pecks, and their award or a majority of them to be a 
rule of court." At the succeeding term of the court an award was re- 
turned in the following words, namely: "A. Carter v. Edmund Sams. 
We, the undersigned, as referees, met according to appointment, and 
after examination do say, after two that were chosen, refused and Sams 
and Carter agreed and chose two others, axid agree that Edmund S a m  
pay all cost and assess plaintiff's damage to one hundred dollars; done 
by us this 2 June, 1838,)' and it was signed by four of the referees named 
above, and by two others. The defendant filed the following exceptions 
to the award: "1. That the award was not according to the sub- 
mission-it was made only by part of the referees acting with (322) 
other persons. 2. That the award did not set out what was to be 
done by the parties. I t  did not award that the defendant should pay 
to the plaintiff any amount except costs; and the defendant objected to 
judgment going against him for the one hundred dollars. 3. That the 
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award or paper called an award was unmeaning and uncertain." His 
Honor, Judge Dick, overruled the exceptions and granted a judgment 
according to the award, from which the defendant appealed. 

ATo counsel appeared for either party in this  Court. 

DANIEL, J. This was an action of trespass on the case, plea gene~a l  
issue. Under a rule of court the differences in the cause were referred to 
six arbitrators and their award, or the award of a majority was to be 
the judgment of the court. I n  the vacation the plaintiff and the defend- 
ant agreed to substitute two other arbitrators in the place of two of those 
named in the rule of reference. The award was made and signed by four 
of the original arbitrators, and also by the two appointed by the parties 
in the vacation. The plaintiff, under the rule of court, moved for judg- 
ment. The defendant filed several exceptions to the award. First, because 
it was made by part of the arbitrators acting with other persons. This 
exception was overruled by the court, and we think it was correctly 
overruled. I n  Saulsby v. Hodgson, 3 Bur. Rep., 1474, the arbitrators 
were to choose an umpire, in case they themselves could not agree in a 
limited time. They did not agree within the limited time, but chose an 
umpire. The umpire accordingly made an award and they joined in it. 
The court were clear that this was the umpirage of the umpire alone. 
He was at liberty to take what advice or opinion or assessors he pleased. 
I n  Beck v. Sargant, 4 Taunt. Rep., 233, the court held the same doc- 
trine. Mahsfield, C. J., said it was no more than if mere strangers had 
joined in the award, which could not vitiate. Heath,  J .  I t  has been 
decided in very old cases that the circumstances of another joining with 

the arbitrator in making an award does not vitiate. The same 
(323) opinion is given in Bates v. Cooke, 17 E. C. L. Rep., 231. Sec- 

ond exception: the arbitrators do not award that the defendant 
pay the plaintiff any amount except the cost. Answer: the arbitrators, 
after heading the award by the title of the suit, proceed and say that 
"wc agree that Edmond Sams pay all costs and assess plaintiff's damages 
to one hundred dollars. Done by us, this 2 June, 1838." When the 
arbitrators assessed the plaintiff's damage to one hundred dollars-they 
certainly intended that the defendant should pay it. The court will 
always intend everything to support awards, and give a construction to 
an award, that it may be supported, if possible; Watson on Awards, 102. 
Third exception: the award is unmeaning and uncertain. Answer: the 
certainty now regarded in awards is certainty to a common intent, and 
the court will not intend an award to be uncertain; but the uncertainty 
must expressly appear on the face of the award, or by averment. Watson 
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on Awards, 120. To a common intent, we think this award, on its face, 
is certain, and there is no averment in  the pleadings pointing to an un- 
certainty. I t  means that the defendant is awarded to pay to the plain- 
tiff one hundred dollars and also his cost expended in the cause referred. 
The  judgment must be affirmed. 

PER CERIAM. Judgment affirmed. 

Cited: Ballad v. Mitchell, 53 N. C., 157; Thompson v. Deans, 59 
N. C., 26 ; Stevens v. Brown, 82 N. C., 462 ; Osborne v. Calvert, 83 N. C., 
370. 



R U L E S  

The Judges of the Supreme Court find it necessary, as well for the 
accommodation of those who have occasion to attend the court, as for 
the efficient discharge of their own duties, to establish and publish the 
following rules : 

A11 applicants for admission to the Bar must present thenlselves for 
examination during the first seven days of the term. 

All cases which shall be docketed before the eighth day of the term 
shall stand for trial in  the course of that term, Appeals permitted to 
be docketed after the first seven days of the term shall be tried or con- 
tinued at that term at the option of the appellee. I n  all other causes 
brought up afterwards either party will be entitled to a continuance. 

The court mill not call causes for trial before the eighth day of the 
term, but will enter upon the trial of any cause in the meantime which 
the parties and their counsel may be desirous to try. 

On the eighth day of the term the court mill call over the calendar of 
all the causes, and then, but not afterwards, by the general consent of 
the Bar, a precedence may be given to causes in which gentlemen attend- 
ing from a distance are concerned, over causes on any of the dockets. 
But unless this change be made, and subject to this change only, the 
court will proceed regularly with the dockets, first with the State, next 
with the Equity, and finally the Law docket. 

When causes are called for trial by the court they must be then either 
argued, submitted, or continued, except under special peculiar circum- 
stances, to be shown to the court, and except that Equity causes under a 
rule of reference may be kept open a reasonable time for the coming in 
of reports and the filing and arguing of exceptions. 



C A S E S  
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( 4  D w .  AND BATTLE.) 

THE STATE v. ARMSTED TERRY, JOEL VANNOY, ET - 4 ~ .  

Indictment-Gambling-Xpiritz~ous Liquors. 

1 .  The playing a t  cards for money or property in a counting-room attached to 
and under the same roof with a store-room in which'spirituous liquors 
are  retailed falls within the prphibition of the Act of 1831, ch. 26  (1 Rev. 
Stat., ch. 34, see. 6 9 ) ,  forbidding the playing "at any game of cards in any 
house where spirituous liquors are  retailed, or any outhouse or store 
attached thereto, or any part of the premises occupied with such house." 

2. In an indictment under the above mentioned act it  is sufficient to show that 
the spirituous liquors were in  fact retailed in  the house in which the 
playing took place; and it is no defense for the  defendants that  the re- 
tailer has not pursued the directions of the act of Assembly in obtaining a 
license to retail. 

THE defendants were tried at Wilkes, on the spring circuit of 1838, 
before his Honor, Judge Bailey, upon an indictment for gaming in a 
house wherein spirituous liquors were retailed, contrary to the act of 
1831, ch. 26 (see 1 ReT. Stat., ch. 34, sec. 69), when the jury returned a 
special verdi'ct in the words following, to wit : "That the defendants, Joel 
Vannoy, Xrmsted Terry, and Thomas F. Lowery did play at cards, for a 
horse, in a room belonging to the said Joel Vannoy, which said room 
and a storeroom in said house, the said Vannoy had theretofore rented 
from Benj. W. Cass, in which said storeroom the said Vannoy, at 
the time of the playing the cards aforesaid, retailed spirituous (326) 
liquors without a license authorizing him so to do. And they 
further find that the county court of Wilkes, before the playing afore- 
said, had made an order and within tvelve months, that a license should 
issue to the said Vannoy to retail in said storehouse; and further, that it 
did not appear from the record aforesaid, that the said order granting a 
license was made by seven justices then in court; and they find further, 
that the room in which the cards were played was a counting room." 
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Upon this verdict, a motion was made to arrest the judgment, which 
was sustained by the court, and the solicitor for the State appealed. 

DANIEL, J. The defendants are indicted for offending against the 
following act of Assembly: "Every person who shall play at  any game 
of cards in  any public house or tavern, or house where spirituous liquors 
are retailed, or any outhouse or store attached thereto, or any part of the 
premises occupied 'with such house, and bet money or property, shall be 
deemed guilty of a misdemeanor." 1 Rev. Stat., ch. 34, see. 69. The 
jury, in a special verdict, find that Qannoy, one of the defendants, was 
owner of a storeroom and countingroom in one house. H e  retailed 
spirits in the storeroom, and the defendants gamed at cards, and for 
property, in  the counting room. The store and counting room, in our 
opinion, constituted parts of but one establishment. The counting room 
was a part of the premises occupied with the store by the retailer, and 
the playing of cards in that room brought the defendants within the act 
of the Assembly. 

The second question arising out of the verdict is, whether the owner 
was a retailer of spirituous liquors within the meaning of the said act 
of Assembly. We are of opinion that the circumstance of Vannoy's not 
having complied with all the requisites of the law in obtaining his 
license to retail, is no excuse for the defendants. The jury have found 
the fact that he did retail spirits in  his storeroom. That fact satisfies 
the gaming act above quoted, and the charge in  the indictment that 

spirits were retailed in  the house. The judgment rendered in 
(327) the Superior Court must be reversed. This opinion will be cer- 

tified, that judgment may be rendered for the State. 

PER CURIAM. Judgment reversed. 

Cited: State v. Hawkins, 9 1  N .  C., 628. 

THE STATE v. WILLIAM REEVES. 

Justicds Precept-Valid ca. sa. 

A precept from a single justice of the peace, endorsed on a magistrate's judg 
ment, and directed to the sheriff, commanding him "to take the body" of 
the defendant "and him safely keep until he is discharged as the law 
directs," though an informal, is yet a valid ca. sa., and will justify the 
sheriff in making an arrest under it. 

THIS was an indictment for an assault upon an officer while in  the 
execution of process, tried at  Bladen, on the last circuit, before his 
Honor, Judge Pearson. 
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I t  was in ex-idence that the sheriff had a capias ad sntisfaciendum 
against the defendant, and informed him of i t ;  whereupon he refused 
to be taken and attempted to strike the sheriff with a hammer. The 
process under which the officer acted was written upon the back of a 
paper which contained a magistrate's warrant and judgment in  the 
regular form. On the same paper was also endorsed a fieri facins, to 
which the return of "no goods" was regularly made, and then followed 
the process in question, in the following words : 

"To the Sheriff of Bladen County: You are hereby commanded to 
take the body of William Reeves, and him safely keep, until he is dis- 
charged as the law directs. 

"July 11, 1838. JOHN MELVIN, J. P." 

The defendant's counsel insisted that this was not a ca. sa, and ( 328 )  
did not protect the officer in making the arrest. The court charged 
that the precept, although not in  the usual form of a ca. sa. was suf- 
ficient to protect the officer in making the arrest. The defendant was 
found guilty, and, after an ineffectual motion for a new trial, appealed. 

Strange for the deferbdant. 
T h e  Attorney-General for the State. 

G a s ~ o s ,  J. The writ upon which the sheriff undertook to arrest the 
defendant is so yery defective that with every disposition to view with 
indulgence the process of magistrates in the exercise of their civil juris- 
diction, me should have great difficulty in  sustaining it as an execution 
TGere it not for the principles established in former adjudications. But 
after it has been long settled that a mandate from a magistrate, en- 
dorsed upon a judgment "execute and sell the defendant's property ac- 
cording to law," is valid fieri facias to make the amount of that judg- 
ment out of the goods and chattels of the defendant, and for want of 
such to levy upon his lands, we do not see how me can hold that the 
mandate in this case is not a valid ca$as ad satisfaciendum. I t  is en- 
dorsed on the judgment, is addressed to the proper officer, orders the 
seizure of the defendant's person according to law, and if it be not a 
ca. sa. neither is nor resembles anything else. Perhaps it might have 
been better had a less latitudinous interpretation been originally put 
upon these acts of magisterial power; but we cannot now do so without 
throwiug the law into confusion. 

This opinion is to be certified t o  the court below with directions to 
proceed to judgment against the defendant accordingly; and there must 
be judgment against him here for costs. 

Judgment to be affirmed. 
2 6 1  
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(329) 
JOHN MoMORINE v. GEORGE STOREY, EXECXJTOR. 

Executor de son tort-Evidence. 

1. One who administers upon the estate of a fraudulent assignee, and takes 
possession of the goods assigned, may, upon the death of the fraudulent 
assignor, be sued as executor de son tort by the creditors of the latter, and 
this although administration may have been granted upon his estate. 

2. The case of Turner v. Child, 1 Dev. Rep., 25, explained and distinguished 
from this; because in that the agent, who was sought to be charged as an 
executor de son tort of his deceased principal, had been rightfully put 
into the possession of the property, not only as to his principal, but as to 
all the world. 

3. Evidence of what a deceased witness swore to  in another and different suit 
is inadmissible. 

4. The law never assigns anything to an administrator but what may be right- 
fully assigned. Hence, goods conveyed to an assignee for the purpose of 
defrauding creditors are not assigned to the administrators of the as- 
signee as against the creditors of the assignor. 

AFTER the new trial granted in this case at June Term, 1838 (see 3 
Dev. and Bat. Rep., S T ) ,  i t  was again tried at Pasquotank, on the last 
circuit, before his Honor, Judge Saumders, when the facts appeared as 
follows : 

David Davis and Joseph Davis, who were brothers, lived together; 
and David made a transfer by judgment and execution sales, of all his 
slaves, to his brother Joseph, alleged by the plaintiff to be fraudulent; 
and afterwards David died indebted to the plaintiff, and one Williams 
qualified as his administrator: The administrator of David brought 
suit against Joseph to recover the slaves, and failed because the transfer, 
although void as to creditors, was good as between parties to it and their 
representatives. After this suit Joseph died, and the defendant became 
his administrator, and, as such, took possession of the slaves, and 
claimed them as the assets of his intestate Joseph. The plaintiff, as a 
creditor of David, brought this action against the defendant, Storey, 
seeking to charge him as executor de son tort of David Davis, and he 
pleaded ne unques executor. 

The plaintiff, in  making out proof of the fraudulent transfer and 
sale of the slaves between the two brothers, offered a witness ta 

(330) prove what a witness then dead had sworn in  the suit between 
the administrator of David Davis and Joseph Davis. This evi- 

dence was objected to, but received by the court. 
His  H o n o ~  charged the jury that if the transfer of the slaves by 

David Davis to his brother Joseph was made to defraud his, David's, 
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creditors, then the plaintiff could, under this state of facts, recover of 
the defendant as executor de son tort  of David Davis. There was a ver- 
dict for the plaintiff, and upon a motion for a new trial his Honor 
observed that the evidence of what the deceased witness had sworn to 
in  the suit between the administrator of David Davis and Joseph Davis 
had been received subject to the opinion of the court as to its admissi- 
bility, and that he thought it inadmissible, but as the parties wished the 
whole case to be carried $0 the Supreme Court, he would overrule the 
motion, which he did, and gave judgment for the plaintiff, from which 
the defendant appealed. 

A. Moore for t h e  defendant.  
K i n n e y  and J .  H. B r y a n  for t h e  plaintiff .  

DANIEL, J., after stating the facts of the case as above, proceeded as 
follows: The counsel for the defendant admits that if Joseph Davis 
was alive, and if the present plaintiff ( a  creditor of David) had sued 
him, he could have recovered, as Joseph was an executor de son tort  of 
David. Osborne v. Moss, 7 John. Rep., 161. But that as Joseph died in 
possession of the slaves Storey intermeddled with them under a color of 
right as administrator of Joseph. H e  cited the case of T u r n e r  v. Child,  
1 Dev. Rep., 25, and Williams on Exrs., 140. We think the counsel's 
references are not in  point for him. I n  the first, Samuel Child was left 
agent by Francis Child, to sell property at a credit of six months, and 
collect the proceeds of the sale. H e  sold, and before the credit was out, 
his principal died, and he, having possession of the evidences of the . 
debts, proceeded to collect. Two of the judges of this Court, against the 
opinions of the Chief Justice and the judge who tried the cause in the 
Superior Court, were of the opinion that this did not make him 
an executor de son  tort .  Samuel Child had been rightfully put (331) 
into possession of the property, not only as to his principal, but 
as to all the world. But Storey quoad the claim of the present plaint- 
tiff, had no right to intermeddle with the slaves by force of the letters 
of administration on the estate of Joseph granted to him. The letters 
granted by the court authorized him to administer the goods and chat- 
tels that lately belonged to Joseph. As to the creditors of David, these 
slaves were the assets of David. Storey, not having the possession, nor 
any legal authority as to the plaintiff, to take possession by force of his 
character of administrator of Joseph, is, in  law, a wrong-doer or inter- 
meddler with those assets of David which the law had appropriated to 
the satisfaction of the plaintiff's debt. I n  Williams on Executors, i t  is 
said, if the person claims a lien on the goods, though he may not be able 
to make out his title completely, he is  not an executor de son tort .  I n  
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the case referred to by Williams, of Femings v. Jarmtt ,  1 Esp. N .  P. 
cases, 335, the person had the possession of the goods at the time of the 
death of the owner. H e  retained and intermeddled under a colorable 
claim of a lien consistent with a general property in the deceased. I11 

the case before us, Storey had not the possession. H e  illegally took 
possession of the slares as the assets of Joseph, when, in law, they were 
the assets of David Davis for the benefit of his creditors. 

The defendant's counsel again contends that a bona fide assignee of 
an executor de son t0r.t is nerer liable to be sued by the creditors of the 
deceased debtor. For this he cited Godol. Orph. Leg., pt. 2, c. 8, s, 6, 
and contended that Storey, being administrator of Joseph, was, in law, 
the assignee of the slaves from him, the said Joseph, the first executor 
de son tort. Without stopping to enquire whether the law be as is stated 
me nevertheless think if the law be so, it has no applicability to this 
case. The law never assigns anything to an administrator but what 
may be rightfully assigned. The law declared that these assets in the 
hands of Joseph were applicable to the payment of the creditors of 
David. The death of Joseph could not have the effect of making them 
his assets, to the detriment of the creditors of David. The grant of 

administration did not assign these assets to Storey. As to the 
(332) creditors of David he, Storey, took the slaves without any legal 

assignment. He  is consequently, in our opinion, liable to the 
plaintiff as executor de son tort of David. The administrator cannot 
erer be doubly charged, riz. : to the creditors of both the brothers, if he 
is careful in his pleadings. 

Secondly. The court admitted the evidence of what a deceased mit- 
ness had sworn to in another and different suit. This was erroneous 
(Stark on Er., 43), and for this reason there must be a new trial. 

PER CURIADI. ' Judgment re~rersed. 

Cited: Burton e. Farinholt, 86 N .  C., 261; Bryan v. ,Vnllo~y, 90 
N. C., 510. 

THE STATE v. WILEY FORT AXD SAMUEL GAUSE. 

Indicfment-Forcible Trespass. 

1. An indictment for any forcible trespass upon a dwelling house-short of 
violent taking or withholding of the possession of it-must charge that 
the proprietor was in  the house, or actually present a t  the time. 

2. In  a n  indictment for a forcible entry into a dwelling house i t  is not neces- 
sary to charge or to  Show that  a proprietor was in  the house, or present 
a t  the time of the violent dispossession. 

2 6 4  
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THE defendants were indicted at Bladen, on the last circuit, before 
his Honor, b u d g e  P e u r s o r ~ ,  in the following words: 

"The jurors for the State, upon their oath, present that Wiley Fort 
and Samuel Gause, late of Bladen, on, etc., with force and arms and 
with strong hand, in said county, the window of the dwelling house of 
one Griffith J. Streety there situate, did break open against the peace 
and dignity of the State." 

A motion was made to quash the indictment, because it did not allege 
that the proprietor was in the house, or actually present at the time, so 
as to show that the act had a tendency to a breach of the peace. 
The Solicitor contended that breaking a dwelling house with (333) 
strong hand was indictable at common law, whether the owner 
was present or not, because the law held dwelling houses to be sacred, 
and extended a peculiar protection to them. His Honor sustained the 
motion and quashed the indictment, and the Solicitor for the State 
appealed. 

G a s ~ o s ,  J. We are of opinion that the Superior Court did not err 
in  quashing the indictment. 

The law certainly has a great respect for the immunities of a man's 
dwelling, but the law has not deemed it necessary for their protection to 
hold eyery direct injury to it a n  offense against the public. Many of 
these injuries are properly redressed as private wrongs by actions at the 
instance of the person injured. The violent taking or withholding of the 
possess ion  of a man's house is indeed regarded as a public offense; and 
in  an indictment for a forcible entry or detainer, the term m u n u  f o r t i ,  
or with strong hand, being one used in statutes descriptive of the offense, 
is technically appropriate to designate the violence which is thus visited. 
I n  an indictment for a forcible entry it is not necessary to charge or to 
show that the proprietor was in the house, or present, at  the time of the 
~ ~ i o l e n t  dispossession. But we find no authority for the position that a mere 
trespass upon the d ~ ~ e l l i n g  house, short of a violent taking or withhold- 
ing of the possession thereof,.is per se an offense against the community. 
I f  committed under such circumstances as necessarily involve a breach of 
the public peace, or haae an immediate tendency to provoke it, then the 
act may rise from a private to a public wrong. But when prosecuted as a 
public wrong the indictment must show it to be such, and therefore must 
charge the circumstances which give to it this character. The epithet 
'(with strong hand" cannot supply the want of the essential constituents 
of the offense. As connected with a mere trespass, it has no technical 
meaning, and amounts to no more than is expressed by the words force 
and arms. I t  does not imply the presence of the proprietor or of any of 
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his  family-nor t h a t  t h e  act created, o r  h a d  a tendency t o  create, terror  
o r  indignation-and therefore does not charge a n  actual  breach, 

(334) or  such conduct as  i s  tantamount  t o  a n  actual  breach, of the  
publ ic  peace. T h e  judgment i s  affirmed. 

PER CGRIAM. Judgment  affirmed. 

Cited: State v. Whitfield, 30 N .  C., 316; State v. Walker, 32 N.  C., 
235 ; State v. Caldwell, 47 N .  C., 470; State v. Shepard, 82 N .  C., 616. 

WILLIAM BARRETT ET AL., JUSTICES. TO THE USE OF MARY A. PERSON 
ET AL, v. ARCHIBALD MUNROE ET AL. 

Guardian Bond-Breach-Demand. 

1. The condition contained in a guardian bond that  the guardian shall im- 
prove the estate of his wards "until they shall arrive a t  full age, or be 
sooner thereto required, and then render a t rue and faithful account of 
his said guardianship, etc., and deliver up, pay to and possess" his said 
wards of their estate, is not broken by a guardian who is  removed from 
his office, until a n  account and settlement be demanded of him and he 
refuse to comply with such requisition, or there be such conduct on his 
part, tantamount to a refusal, as  to render a requisition unnecessary or 
impracticable. 

2. Whether, upon the wards coming to full age, a suit might be sustained upon 
such a guardian bond before a demand made for a n  account and settle- 
ment, QuereZ 

3. There are  some instances in which, upon a simple demand of money due 
from the defendant to the plaintiff, although the contract in fovn is to 
pay the same on demand, a n  action may nevertheless be brought without 
the special averment of a demand and sustained without proof of a de. 
mand. These are cases in which it was seen, or thought to be seen, that 
the money was due before any demand, and therefore the demand was not 
regarded a s  one of the terms of the contract. 

4. But a previous demand is necessary where the engagement sought to be 
enforced is an original specific undertakihg by parties bound by no pre- 
vious obligation and owing no duty to the plaintiffs other and further 
than the duty which this engagement creates. 

THIS w a s  a n  action of debt upon  a guard ian  bond, t r i ed  a t  Moore, o n  
t h e  last  circuit,  before his  H o n o r  Judge Pearson. T h e  statement of t h e  

pleadings i n  t h e  t ranscript  is  so imperfect a s  not t o  show t h e  
(335) issues submitted to  t h e  jury, but  they m a y  be ascertained f rom 

t h e  case made  out by h i s  Honor.  I t  appears  f r o m  t h e  transcript 
t h a t  t h e  plaintiffs declared o n  a bond f o r  t h e  payment  t o  them of t h e  
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sum of thirty thousand dollars. The defendants craved oyer of the bond 
and also of its condition. Upon oyer had, the latter was thus set forth: 
"The condition of the above obligation is such that whereas the above 
bounden Archibald Munroe is constituted and appointed guardian to 
Mary Ann Person, Samuel Jones Person, Murdock Person, and Wil- 
liam Person. Now, if the said Archibald Munroe shall faithfully exe- 
cute his guardianship by securing and improving the estate of the said 
Mary, Samuel, Murdock, and William, that shall come h t o  his posses- 
sion, for the benefit of said children, until they shall arrive at full age 
or be sooner thereto required, and then, render a true and faithful 
account of his said guardianship on oath before the justices of the county 
court of Moore County, and deliver up, pay to, and possess the said 
Mary, Samuel, Murdock, and William of all such estate or estates as 
they ought to be possessed of, or to such other person as shall be law- 
fully impowered or authorized to receive the same, then the above obliga- 
tion to be void, otherwise in full force and virtue." The transcript shows 
that after oyer thus had, the defendants pleaded generally performance 
of the condition, but does not show what replication was made to this 
plea. The case, however, states that the plaintiffs assigned, as breaches 
of the condition, that Archibald Munroe having been removed from his I guardianship, and John B. Kelly having been appointed guardian in 
his stead, the said Munroe had failed to render an account of his guardi- 
anship-and further, that he had failed to deliver up and pay to the 
said Kelly the estate of the said wards. As no breaches were assigned in 
thr: declaration, it must be understood that they were assigned in the 
replication (where according to the better opinion they ought to be 
assigned, 1 Chit. Plead, 618) and that issues were joined upon the 
denial by the defendants of the breaches so assigned. 

Upon the trial it appeared that the November Term, 1831, of (336) 
the county court of Moore, Munroe was removed from the guardi- 
anship, and John B. Kelly appointed guardian in his stead, who im- 
mediately thereafter sued out the writ in this case; and it was admitted 
that there had been no demand on Munroe for an account, or for delivery 
of the estate tcr the new guardian previously to the  institution of the 
suit. His Honor, being of opinion that such a demand was necessary, 
the plaintiffs were nonsuited and appealed. 

Wins ton  for t he  plaint i fs .  
Mendenhall for t he  defendant. 

GASTON, J., after stating the case as above, proceeded: We decidedly 
concur in the opinion expressed by the judge below. Whatever construc- 
tion may be put upon that part of the condition which stipulates that 
Munroe shall render an account to the court, and deliver up the estate of 
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his wards when they shall arrive at  age, upon which we neither express 
nor intimate an opinion, it seems to us clear that the part of the con- 
dition which binds him to render such account and deliver up such estate 
sooner-that is to say, before the wards shall arrive at a g e i s  distinctly 
qualified by the provision, if he "be sooner thereunto required." I t  is a 
reasonable qualification. The guardian knows when his office is to 
expire, and possibly it may be deemed his duty upon its expiration to be 
ready to render' an account of his stewardship and to settle with his late 
ward. But he may be taken by surprise altogether-if death, removal, 
or other casualty should put an abrupt termination to his office-and he 
is instantly deemed in default for not having rendered an account or 
delivered up the property. H e  knows that the person who had been his 
ward is entitled on coming of age to receive the property which had 
been committed to his custody, but he may be wholly ignorant of the 
authority set up by any other person to receive it at an earlier day. But 
whether the qualification be reasonable or not, the defendants are sued 
upon their bond, and the bond cannot be held forfeited until the terms 
of the condition be violated. There is no analogy, we, think, between the 
present case and those cited in argument by the counsel for the plaintiffs. 
I t  is true that there are instances in which upon a simple demand of 

money due from the defendant to the plaintiff, although the con- 
(337) tract in form is to pay the same on demand, an action may never- 

theless be brought without the special a~erment  of a demand, and 
sustained without proof of demand. These are cases in which i t  was 
seen, or thought to be seen, that the money was clue before any demand, 
and therefore the request or demand was not regarded as one of the terms 
of the contract. The contract was viewed as a mere promise to pay an 
acknowledged precedent debt-and the action brought to recover that pre- 
cedent debt. I n  regard to these cases, however, it may be observed that had 
a request been held a necessary pre-requisite to suit, many vexatious 
actions niight perhaps have been prevented. 1 Chit. Plead., 362. But 
the engagement here sought to be enforced is an original specific under- 
taking by parties bound by no pre~~ious  obligation and owing no duty 
to the plaintiffs other and further than the duty which this engagement 
creates; and on no principle of law or reason can they be held liable 
upon this engagement beyond the extent to which they have thereby 
bound themselves. They have assented to incur the forfeiture set forth 
in the bond, if Munroe shall refuse to comply with a certain requisition; 
and the forfeiture is not incurred, and cannot therefore be rightfully 
demanded, before a refusal to comply mith such requisition, or there be 
such conduct on his part, tantamount to a refusal, as to render a requisi- 
tion unnecessary or impracticable. The judgment is affirmed mith costs. 

Judgment affirmed. 
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ALSLEY OVERTON, DEVISEE OF BENJAMIN OVERTON, v. MOSES 
OVERTON ET aL. 

Probate of Will-Executor Competent Witness. 

1. A devise of lands in  this State since the first day of January, 1838, is good 
under the first section of the "act concerning last wills and testaments" 
(ch. 122 of the Revised Statutes),  notwithstanding the repeal.of all the 
British statutes by the second section of the "act concerning the Revised 
Statutes," ch. 1 of the Revised Statutes. 

2. A subscribing witness to a will, who is named executor therein, may never- 
theless be called to support it. 

THIS was an issue of devisavit vel non joined between the (338) 
devisee and heirs at law of Benjamin Overton, deceased, tried at 
Camden, on the last fall circuit, before his Honor, Judge Bailey. The 
points raised upon the trial are so distinctly noticed in the opinion of 
the Supreme Court that it is unnecessary to insert them here by way of 
statement. There was a verdict in favor of the will below, and the de- 
fendants appealed. 

N o  counsel appeared for the defendants i n  this C'ourt. 
Kinney for the plaintif. 

GASTON, J. On an issue of devisavit vel %on joined between the 
devise and the heirs at law the executor, who was one of the subscribing 
witnesses, was introduced by the devisee and his testimony objected to by 
the heir at law as inadmissible, because of alleged interest. We do not 
see any foundation for this objection. 

I t  was then objected by the heirs at law that at the time when the 
alleged devise was made, ~ i z .  : 31 March, 1838, there was no law in this 
State authorizing a devise of lands. The Legislature, by an act passed 
on 22 January, 1837 (see 1 Rev. Stat., ch. 1, secs. 1 and 2 )  enacted that 
the sereral acts passed at that session, known as "the Revised Statntes," 
among which is an act (ch. 122) "concerning last wills and testaments," 
should take effect and go into operation on the 1st day of January there- 
after, and that from and after that day, all acts of the General Assembly 
theretofore enacted, the subjects whereof mere revised in the said "Re- 
vised Statutes," and all the statutes of England theretofore in use in this 
State should be repealed, and of no force and effect. To this general 
enactment there were certain exceptions not material to the question 
before us. 

8 

The objection we are considering is founded upon the position that as 
devises of lands did not exist at common law, and, as all the statutes 
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and acts authorizing devises of land, passed before 22 January, 1837, 
were repealed and of no force from and after 1 January, 1838; and as 

the act concerning last wills which went into operation on 1 Janu- 
(339) ary, 1838, was then the only law ok,the subject of devises, that 

law did not authorize such a devise. Without undertaking to lay 
down the rule which i t  may be proper to observe, where the Revised 
Statutes imply the existence of legal principles and rules introduced by 
statutes thus repealed, we have no difficulty in disposing of this objec- 
tion. The act concerning last wills and testaments, after prescribing the 
formalities to be observed in wills of lands (section 1) declares that 
"then, and in  that case," that is to say, when these forms are observed, 
((such will shall be good and sufficient in  law to give and convey a good 
and sufficient estate in lands, tenements and hereditaments." 

No  error is shown in the judgment below and i t  .must be affirmed with 
costs. 

PER CURIAM. Judgment affirmed. 

TIMOTHY ANDERS v. JAMES MEREDITH. 

Suits Between Tenants in CommoniAppeal. 

1. One tenant in common may have an action on the case against his cotenant 
for any act done on the land amounting to waste or destruction, but he 
cannot in any event have an action of trespass quare clausum fregit 
against him, nor against any other person entering under his authority. 

2. An order of the Superior Court, either allowing or rejecting a motion for 
an amendment, where the Court has the power to amend, is a matter of 
discretion, and cannot be appealed from. 

THIS was an  action of trespass yuare clausum fregit, tried a t  Bladen 
on the last circuit, before his Honor, Judge Pearson, upon the pleas of 
the general issue and Ziberum tenementurn. The proof in  the cause was 
that Meredith, one of the defendants, was either entitled to a fee in 
severalty in  the locus in quo; or he was entitled as tenant in common 
with the plaintiff and others. That he, and the other defendants under 
his direction, entered upon the land, and in the absence of the plaintiff 
broke open the door of a house and entered and took therefrom a loom 

and some other articles of personal property. 
(340) After the evidence had closed and the arguments of counsel 

commenced, the plaintiff's counsel moved to amend the declara- 
tion by adding a count for the trespass to the personal property in  taking 
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the loom and other articles. This motion was objected to by the opposite 
counsel and rejected by the court. 

I t  was insisted for the defendants that Meredith had made out a title 
i n  severalty; but that if he had failed in  that, and was but a tenant in 
common with the plaintiff, he and the other defendants acting under 
his authority, had a right to enter, and that the plaintiff could not 
maintain this action. The plaintiff insisted that being a tenant in  
common and in  possession he could maintain this action against a co- 
tenant who entered in the manner proven. 

His Honor charged the jury that whether Meredith had the title to 
the land in severalty or only in common with the plaintiff, the latter 
could not recover in  this action. There was a verdict and judgment 
for the defendants, and the plaintiff appealed. 

Strange for t h e  plaintiff. 
iZ'o counsel appeared for the  defendant in th i s  Court.  

DANIEL, J., after stating the case, proceeded: We are of the opinion 
that the charge of the judge was correct. The possession of one tenant 
in  common is the possession of the other; each has a right to enter upon 
the land and enjoy it jointly with the others. I f  one tenant in  common 
destroys houses, trees, or does any act amounting to waste or destruction 
in  woods or other such property, the other tenant may have an action on 
the case against him. But he never can, in any event, have an action of 
trespass quare clausum fregit against his co-tenant. Co. Lit., 200; 1 
Thomas Go. Lit., 785;T Chitty's Gen. Prac., 271. The other defendants 
were not trespassers, as they entered and acted by the direction of 
Meredith. 

The rejection by the court of the plaintiff's motion to amend the 
declaration was a matter i n  the discretion of the judge, and i t  is not a 
ground of appeal to this Court. I t  may be proper to remark that 
as no objections were taken at  thd trial to the sufliciency of the (341) 
pleas, we understand the note of the plea of l iberum tenementum 
(afterwards to be drawn out in full) to mean that the locus in, quo was 
the freehold of Meredith, and that Causey entered with him and under 
his authority. We think the judgment must be a$rmed. 

PER CURIAM. Judgment affirmed. 

Cited:  Bond  v. Hil ton ,  44 N.  C., 309; S .  v. Swepson, 84 N.  C., 828. 
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DES OX DEM. OF JOHN DOBSON ET AL. v. WILLIAM A. ERWIN, DEVISEE OF 

WILLIAM W. ERWIN. 

Fraudu len t  Representation-Adverse Possession. 

1. I t  seems that where the defendant in an execution and his family makes 
a fraudulent misrepresentation of the quality and value of the land 
levied upon and about to be sold, with a view to defeat the creditors of 
the defendant and to secure it  for his benefit, and one ignorant of the 
fraudulent arrangement purchases a t  an inferior price, his title will be 
good against the creditors; as  will also, a t  least a t  law, be the title of one 
of the parties to the fraudulent arrangement purchasing from him. But 
if, in  such case, the sale were void, as  for want of a seal to the writ 
issuing from another county, and the first purchaser sold without ever 
having taken possession, the possession of his vendee, a party to the 
fraudulent combination, will be as to the creditors of the defendant a 
possession for him, and will not be adverse to  the creditors so as to de- 
feat them by length of possession under color of title. 

2. The possession of a fraudulent vendee cannot, in  respect of a creditor of 
the fraudulent vendor, be deemed adverse to such vendor or his creditor, 
because the statute makes the whole contract void, and against the cred- 
itor the possession of the vendee is deemed to have been in trust for the 
vendor, and therefore it  is the possession of the vendor. But when a sale 
is once made by the creditor, then the possession of the fraudulent donee 
becomes adverse, for the law does not suppose any secret confidence he- 
tween the donee and the purchaser. 

(342) AFTER the new trial granted in this case at June Term, 1836 
(see 1 Dev. and Bat. Rep., S69), it was removed to Rutherford, 

where it was again tried on the last circuit, before his Honor, J u d g e  
T o o m e r .  I t  appeared upon the trial that Joseph Dobson, the elder, 
owned the premises in dispute, and that they were exposed to sale under 
executions against him, and purchased by his daughter, Nancy Young, 
with money belonging to the father and by his directions, for the pur- 
pose of defrauding his other creditors. This sale took place in 1808, 
and the sheriff conveyed to Mrs. Young. T n  1810 one Knight, another 
creditor of the father, obtained judgments and executions against him 
and filed his bill in the Court of Equity against the father and daughter, 
seeking a discovery of the fraud between them, and that it might be 
declared and the land made liable to and sold for his satsifaction; and 
in  that suit there was a decree for Knight and a sheriff's sale made under 
an execution issued thereon in 1824, at which the person bought, under 
whom the defendant claimed. Pending that suit, namely in  1812, 
another creditor of the father obtained judgment in Buncombe and 
issued a fieri facias, without a seal, to Burke County, where the premises 
lay, under which they were set up far sale and bid off at $16.25 by one 
Stevely, who took a deed from the sheriff and then conveyed to one 
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Burnett, and he, in July, 1816, conveyed to John Dobson and dlexander 
Dobson, two sons of the said Joseph Dobson, the elder, and the lessors 
of the plaintiff, who thcn lired on the land, and continued to do so until 
1827 or 1828, when the defendant entered. During that whole period 
Joseph Dobson, the elder, and his daughter, Nancy Young, as well as 
the lessors of the plaintiff, resided on the land; but Burnett, who was 
examirled as a witness for the lessors of the plaintiff, stated that after 
he made the deed to the lessors of the plaintiff, in 1815, Mrs. Young 
did not set up any title to the land as against her brothers. This action 
was brought in  1831. 

The defendant alleged that the land in dispute was a notorious and 
~ a l u a b l e  tract, situate on the Catawba Rirer, and worth $3,000; and that 
for the purpose of defeating Knight's suit and other creditors of Joseph 
Dobson, the elder, a scheme was contrived by the father and his sons 
and daughters and his son-in-law Burnett to have this tract set up and 
sold under the execution in 1812, without its being known by the 
sheriff or bidders that this particular tract was the one exposed (343) 
to sale, but, on the contrary, that it should be represented to be a 
different and poor. piece that was sold; and that at such sale the lessors 
of the plaintiff's n~itness, Burnett, should become the purchaser for the 
benefit of Joseph, the father, and his family; and the defendant gave 
evidence to that effect; and thereupon the defendant contended that his 
title was good, notwithstanding the deeds to Ste~ely,  Burnett, and the 
lessors of the plaintiff, and the possessions by the lessors of the plaintiff, 
the father, and other members of the family, as stated by the witness 
Burnett. 

I t  was admitted on both sides that the sale by the sheriff, at which 
Sterely purchased was void for the want of a seal to the writ. 

His  Honor held that the deed to Stevely and the others were a suffi- 
cient color of title if there had been the requisite possession under 
them. But, leaving to the jury, upon the evidence, the question of the 
alleged fraudulent combination between Joseph Dobson and the other 
members of the family, his Honor further instructed them in substance 
that if they found such collusion and fraud, the possession, as proved, 
would not constitute a good title in the lessors of the plaintiff. The 
defendant had a verdict and judgment, and the lessors of the plaintiff 
appealed. 

B a d g e l  for t h e  lessovs of t h e  plaintiff. 
D. P,  Caldwell and Alexander for the defendant .  

RTFFIS, C. J. The title of the defendant is deduced under a creditor 
of Joseph Dobson, the elder, and therefore he is at  liberty to impeach 
that set up by the lessors of the-plaintiff. (His Honor here stated the 
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facts of the case as above, and then proceeded as follows:) I t  is not 
necessary to say how the parties would have been affected by their dis- 
honest purposes if the execution had been valid. We suppose, however, 
that Stevely, being innocent of the fraud and a fair bidder at a judicial 
sale, would have got a good title, and that the title derived from him by 
the lessors of the plaintiff would also have been good, at  least in  a court 
of law. But it being clear that Stevely gained nothing by the sale 

and conveyance to him, the inquiry is, whether, under the cir- 
(344) cumstances of this case the possession was out of Joseph Dobson, 

the father, or whether i t  was in the lessors of the plaintiff, and of 
a character to defeat the defendant We think not. 

I n  the first place, i t  might be sufficient in  this particular case, perhaps, 
to say that the lessors of the plaintiff had not the exclusive possession, 
because the debtor himself was also i n  the actual possession. We do not, 
however, put the case on that point, inasmuch as that would perhaps 
have made i t  necessary to submit an inquiry to the jury as to the terms 
on which the father remained on the land, as  understood between him 
and his sons. But, in  the next place, we think that even if the father 
had not been on the land at all, the possession of the sons, under the 
fraudulent agreement and circumstances found by the jury, could not 
be legally adverse to the father and his creditors, so as to make a com- 
plete title in the sons under the statute of limitations. Pickett v. Pick- 
ett, 3 Dev., 6. The possession of a fraudulent vendee cannot in respect 
of a creditor of the fraudulent vendor. be deemed adverse to such vendor 
or his creditor. because the statute makes the whole contract void and as 
against the creditor, the possession of the vendee is deemed to have been 
in-trust for the vendor, and therefore i t  is the possession of the vendor. 
When a sale is once made by the creditor, then the possession of the 
fraudulent donee becomes adverse, for the law does not suppose any 
secret confidence between the donee and the purchaser. I t  must be admit- 
ted that a possession by Stevely would have been for himself, and there- 
fore adverse to all the world. But he never had the possession for a 
moment, and the title was taken from him, not in fact for the persons 
to whom the deed was made, but upon a fraudulent and secret trust for 
the father, to the intent that he and his family should enjoy the land, 
and his just creditors be hindered of their debts. Whatever color the 
deed might afford to such a possession, we see that in  fact i t  was not a 
possession of the lessors of the plaintiff for themselves, and therefore, 
i t  was not in law adverse. Consequently the judgment must be affirmed. 

PER GURIAM. Judgment affirmed. 

Cited: Cowles v. Coffey, 88 N. C., 342. 
Dist.: Taylor v. Dawsort, 56 N. C., 92. 
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JOHN BLACKWELDER v. JOHN FISHER. 

Subscribing Witness-When Incompetent .  

If the subscribing witness to an instrument becomes interested and a party 
to a cause, even though he does so voluntarily, he cannot be examined as 
a witness. In such case the adverse party, i f  he wish to prove the instru- 
ment, may prove the handwriting of the subscribing witness; and i f  that 
cannot be done, proof of the handwriting of the person who executed the 
instrument is admissible. If proof of neither can be obtained by disin- 
terested witnesses, the party must resort to his bill of discovery in equity. 

THIS was an action of trover for a horse. Plea-not guilty. Upon 
the trial at  Rowan, on the last circuit, before his Honor, J u d g e  N a s h ,  
the plaintiff set up title to the horse on the grounds: First, that his 
father was owner of the dam, and agreed with him that if he would pay 
the price of putting the mare to the horse he should have the foal, and 
that he had done so. Secondly, that after the mare had foaled his father 
made a par01 gift of the colt to him. The defendant, admitting the 
conversion of the property denied the plaintiff's title, stating that the 
father of the plaintiff was in  insolvent circumstances at  the time of the 
gift and had subsequently made an assignment of all his property, by 
deed, to the defendant and others, to satisfy his debts, and that the horse 
in  question was included in the deed of assignment. The plaintiff was 

' 
the.subscribing witness to the deed, and on the trial the defendant called 
on him as a witness. The evidence was objected to, but admitted by the 
court. The defendant had a verdict and judgment, and the plaintiff 
appealed. 

B o y d e n  for t h e  plaintif f .  
D. F. Caldwell and Barringer  for t h e  defendant .  

DANIEL, J., after stating the case as above, proceeded as follows: I t  
is a general rule of law that a party to a suit cannot be a witness in  it. 
This rule is not founded merely on the consideration of his interest. 
The rule is partly, at least, founded on a principle of policy for 
the prevention of perjury, 2 Stark. Ev., 580. If the attesting (346) 
witness to an instrument has become interested and a party to a 
cause, even though he disqualify himself voluntarily, still, if his adver- 
sary wishes to prove the instrument, the handwriting of the subscribing 
witness may be proved; and if that cannot be done, proof of the hand- 
writing of the person who executed the instrumea is admissible. I f  
proof of neither can be obtained by disinterested witnesses the party 
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must resort to his bill of discorery in equity. The answer then is evi- 
dence as an  admission, 1 Stark. Ev., 5 (American edition), 325, 336, 
and the cases there referred to. There must be a new trial. 

PER CURIARI. Judgment reversed. 

Cited: Howell v. Ray, 92 N. C., 512. 

RICHARD T. DISVUKES v. JOHN WRIGHT. 

Constrzcction of Deed-Evidence. 

1. Where a debtor conveyed property in trust to secure the payment of cer- . 
ta in debts, and among others "a note for $500; payable to J. W., and by 
him transferred to R. D.," the trustee, and proceeded to direct that "the 
balance of the money, if any, after paying the debts in this deed, the said 
R. D. is  to  pay" to the grantor, and the trustee sold the property and 
received the proceeds sufficient to pay the debts mentioned in the deed in 
t rust :  It was held, that in a suit by R. D. against J. W., as endorser upon 
upon a note for $430, made by the debtor, the jury were not a t  liberty to  
infer, without any extrinsic evidence, that  there was but one note tci 

which these persons were parties, and that that was misdirected in the 
deed by mistake; and it was held fu?^ther, that  no evidence could be re- 
ceived at law to show the mistake. 

2. In  the construction of deeds the first rule is, that the intention of the par- 
ties is, if possible, to be supported; and the second rule is, that  this inten- 
tion is to be ascertained by the deed itself, that  is, from all the parts of i t  
taken together. 

3. Omissions in a deed cannot be supplied from arbitrary conjecture, though 
founded upon the highest degree of probability. 

(347) AFTER the new trial granted in this cause, at June Term, 1838 
(see 3 Del-. and Bat. Rep., 7 8 ) ,  it came on to be tried again at  

Darie, on the last circuit, before his Honor, Judge Nask, when the facts 
appeared as follows: One John Belt made his single bill to the defend- 
ant for $430, who endorsed it to the plaintiff, and this action was 
brought to recover the amount from the endorser. Plea-payment. 
After the plaintiff became the holder, Belt, the maker, executed to him a 
deed transferring a large amount of property, to  be by him sold, and 
the proceeds applied in paying Belt's creditors, according to their pri- 
orities, as mentioned in the deed. The plaintiff sold the property and 
collected the money, The first debt directed in  the deed in trust to be 
paid was "a note for f i ~ e  hundred dollars, payable to John Wright, and 
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by him transferred to Richard Dismukes." After naming a number of 
other debts, and the persons to whom they were due, the deed closes 
thus: "and the balance of the money, if any, after paying the debts 
mentioned in this deed, the said Richard Dismukes is to pay to the said 
John Belt." There was no extrinsic evidence offered to show that the 
$500 note, mentioned in the deed, was, in  truth, the note now sued on, 
and that there had been a mistake in describing i t ;  but th? defendant 
averred that there was but one note, viz., the one now sued on, and that 
it was intended by the parties to be covered by the deed, and that it was 
described in said deed as being for the sum of $500 by mistake. The 
court instructed the jury that there was no evidence to establish this 
allegation. There was a verdict and judgment for the plaintiff and the 
defendant appealed. 

Boyden for the defendant. 
D. B. CaZd~oeZZ for the plaintif. 

DAKIEL, J., after stating the case as above, proceeded: I t  has been 
contended here, with much earnestness, that the judge erred in this 
instruction, for, that the jury might legitimately have inferred that there 
was but one note, from the concluding clause of the deed, the situation of 
the parties, and the failure of the plaintiff to show that there were two 
notes, and that the jury might have inferred that the one now sued on 
was the note intended by the parties to be included in the deed. 
We think that there was no error in the instruction, for certainly (348) 
the deed, per se, shows no mistake, and no extrinsic evidence 
could hare  been received at law to show a mistake. The deed transfers 
property to the plaintiff in trust, to pay a note particularly described as 
being for $500. There is no ambiguity or uncertainty in the description. 
Can the defendant at law be permitted to substitute another note of 
$430, and thus contradict the deed? I n  the construction of the deeds 
the first rule is that the intention of the parties is, if possible, to be sup- 
ported, and the second rule is that this intention is to be ascertained by 
the deed itself; that is, from all parts of i t  taken together. I n  general 
no expression can be contradicted or explained by extrinsic evidence; 
and the intention collected from the four corne~s of the deed, is to gov- 
ern the construction of every passage in it. Touch., 87; Burton on Real 
Property, 164, 165. The clause in the deed directing the trustee (who 
was holder of this bill) to pay the balance of the money, if any, to Belt, 
the maker, and the man primarily liable on it, shows only that this note 
was not thereby secured. But omissions cannot be supplied from arbi- 
trary conjecture, though founded upon the highest degree of probability. 
Chapman v. Brown, 3 Bur. Rep., 1627; 3 Atk., 136; Andrew v. Ward, 
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1 Russ. Rep., 260, 279. The deed did not evidence, in any way in which 
we legally can take it, that the plaintiff had received property and 
money in trust to pay this bill of $430 and interest. The judgment must 
be affirmed. 

PER QURIAM. Judgment affirmed. 

Cited: Scull v .  Pruden, 92 N. C., 173; Lowdermilk v. Bostick, 98 
N. C., 303. 

(349) 
JOHN POTEAT v. THOMAS BADGET. 

Offer of Compromise-Eff ect. 

Where one party offers to pay or give the other a certain sum by way of com- 
promise, and the offer is rejected, it is in no way obligatory. Nor is it an 
admission of the fact that the defendant owed the sum offered. When a 
proposition of that Bind is rejected, the rights of the parties remain pre- 
cisely as they were before it was made. 

THIS was an action of assumpsit, in which the plaintiff declared in two 
counts, one on a quantum valebat for the use and occupation by the de- 
fendant of the plaintiff's tenant, the other on a promise of the defendant 
to pay the plaintiff fifty dollars for such use and occupation. Upon the 
trial at Oaswell, on the last circuit, before his Honor, Settle, J., the 
plaintiff was forced to abandon his first count because of its being 
shown that the occupation was under a special agreement, the terms 
whereof had been by him broken, and then resorted to his second count. 
The only evidence offered to sustain this count was that a dispute having 
arisen between the parties in relation to their rights growing out of this 
agreement and occupation, the plaintiff proposed to refer the matter in 
dispute to arbitration; that the defendant rejected this proposition but - 

offered to pay or give the plaintiff fifty dollars; that the plaintiff re- 
turned no answer to this offer but on leaving the defendant declared his 
dissatisfaction therewith and afterwards instituted this action, in which 
he sought to recover a much larger sum. His Honor declared his opin- 
ion that this evidence did not sustain the count in questiol?, to which 
opinion the plaintiff excepted. The defendant obtained a verdict and 
had judgment, and thereupon the plaintiff appealed. 

N o  counsel appeared for the plaintiff in this  Court. 
W. A. Graham for the defendant. 
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GASTON, J., after stating the case as above, proceeded as follows: We 
approve of the opinion expressed by his Honor. The offer of the defend- 
ant, unless accepted by the plaintiff, was in no way obligatory. 
Neither was it an admission of the fact that the defendant owed (350) 
the sum of fifty dollars. I n  all fairness it must be understood 
with refkrence to the subject-matter before the parties, which was an 
attempt to adjust a disputed claim. I t  was a proposition whether that 
claim were well or ill-founded, to pay a specific sum as the price of 
peace. As the plaintiff did not accede to the proposition the rights of 
the parties remained precisely as they were before the proposition was 
made. The judgment is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  H u g h e s  v. Boom, 102 N.  C., 162. 

JOHN McELWEE v. JACOB COLLINS. 

1. Where an endorsee takes a bill or note with the endosement or guaranty 
of the endorser, and advances therefor less than the real value of the 
bill or note, the transaction is, in effect, a Ioan between the endorsee and 
endorser, and is usurious as between those parties. 

2. There is a distinction between taking a bill or note and advancing money 
on it with an endorsement or guaranty, and one without. The last is a 
purchase, and may be for less than the real value; the other is a loan, 
and within the operation of the statute against usury. 

3. The cases of RuDn v. Armstrong, 9 N. C., 411, and Collier v. Neville, 14 N. 
C., 30, approved. 

THIS was an action of debt, brought by the endorsee of a single bill 
against his immediate endorser. Plea-usury. Upon the trial at Lin- 
coln, on the last circuit, before his Honor, Judge  N a s h ,  the only evi- 
dence offered to support the plea was a declaration made by the plain- 
tiff that he had purchased the bill for less than i t  was worth. The court 
instructed the jury that the bill was the subject of sale and might be pur- 
chased by anyone at  a less price than its real value; that the question for 
them to decide was whether this was a bona fide sale, and if i t  
were, the plaintiff was entitled to recover; but that if it were, in  (351) 
reality, a loan, and the form of a sale given to the transaction to 
evade the statute, then the plaintiff could not recover. The plaintiff had 
a verdict and judgment and the defendant appealed. 
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Hoke for the defendant. 
Alezander for the plaintiif. 

DANEL, J., after stating the case, proceeded: The opinion of the 
judge would have been correct, if the purchaser of the bill had taken it 
without any endorsement or guaranty of the seller. And in the State of 
New York it has been decided that an endorsee of business paper may 
recover of his immediate endorser the money he paid for the bill, 
although it was less than the sum mentioned in the face of it, and that 
the endorser could not resist such an action by the plea of usury. These 
decisions were, however, against the opinions of those learned jurists, 
Chancellors Kent and Walworth. I n  addition to the authokties from 
that State, cited by the plaintiff in support of this position, may be cited 
the case of Ham v. Ilendl-iclcs, 7 Wend. Rep., 569. I t  is true that to 
constitute usury there must be either a direct loan and a taking of more 
than legal interest, or there must be some device for the purpose of con- 
cialing or evading the appearance of a loan, when in truth it was one; but 
the ordinary transaction of discounting a bill or note with an endorse- 
ment or guaranty from the transferor, is a lending within the statute. 
The party discounting does, in fact, lend money on interest, to be repaid 
either by the person receiving or by some other party to the bill, at a 
certain prefixed period. Byles on Bills, 72, 73. There is a distinction 
between taking a bill and advancing money on it, with an endorsement 
or guaranty, and one without. The last is a purchase, and may be for 
less than the real value; the other is a loan, and within the operation of 
the Statute of Usury. Xassa v. Dnuling, Strange, 1243. The case 
before us is completely within the rule laid down by this court in the 
case of Ru,fin v. Armstrong, 2 Hawks., 411. dl tman and others had 

executed a bond to Armstrong; it was a business paper, negoti- 
(352) able. Armstrong endorsed it without ralue to an accommodating 

endorsee and he endorsed it to Ruffin at a discount of thirty-three 
and one-third per cent. I n  the action by Ruffin against Armstrong on 
his endorsement it was held by the court that the transaction was usu- 
rious. Chancellor Walworth, delivering his opinion in the case of Ham 
v. He?dricks (after having reviewed all the cases on this subject, both in  
England and this country), remarks, "it appears that in most of our 
States which have adopted the English Usury Laws, as well as in the 
Supreme Court of the United States, and in England, it is held that a 
sale of a note for less than its nominal amount, on the advance of money 
or other thing in the nature of a discount of the note, is usurious between 
the parties to such a transaction, if the seller endorses the note or other- 
wise guarantees the repayment of the purchase money." Even in New 
York the endorsee is not permitted to recorer of the endorsed the full 
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amount of the bill, for, if he could, the statute would be easily evaded; 
but he is permitted to recover only the money and interest he advanced 
when the bill m7as endorsed to him. This is not the rule in any other 
part of the world that we know of. I t  is not the rule in nufin v. Arm-  
strong, and in Collier 2.. S ~ c i l l e ,  3 Dev. Rep., 30, it was held to be clear 
that the discounting of a bill or bond and taking the general endorse- 
ment of the holder does ex u i  termini constitute a loan, and if the rate 
of discount exceed that fixed by the statute it is an usurious loan." The 
endorsee, in a case like this, has no more right, as it seems to us, to claim 
the money advanced for the endorsement than he would if he had 
declared on a promissory note, infected with usury, if the defendant had 
plead the Statute of Usury in bar. The policy of the law is to enable the 
defendant to make yoid both assurances in toto. We therefore are of 
opinion that there must be a new trial. 

PER CURIAM. Judgment reversed. 

Cited: Hines  v. Butler, 38 N. C., 308; Hynum v. Rogers, 49 N .  C., 
400; Ballinger c. Edwards, 39 N .  C., 452. 

(353) . 
JAMES LOWE v. ISAAC WEATHERLEY. 

1. A receipt and acquittance under seal, contained in a bill of sale for slaves, 
has the effect of a release and estops the vendor from explaining or con- 
tradicting by par01 the payment of the purchase money. The giving time 
or forbearing to sue for a precedent debt, where the party has a remedy 
in some court either a t  law or in equity, is a good consideration to sup- 
port a promise to pay the debt. And where the defendant said to the 
plaintiff's agent, "Tell the old man" (meaning the plaintiff) "not to be 
uneasy, but to wait until next Thursday week, and I will thbn come to 
his house and compromise or settle the matter, for I do not wish him to 
be injured," it  is evidence tending to show such a promise sbfficient to be 
left to the jury. 

2. Whether upon the payment of the price of slaves partly in  counterfeit bank 
notes the vendor may not recover the amount of the notes upon an express 
or even a n  implied promise to make them good, notwithstanding a receipt 

.and acquittance under seal for the purchase money contained in the bill 
of sale, Quere l  And of a n  action founded on such promise a justice has 
jurisdiction. I t  is a promise to pay money, if what has been received as 
a bank note be not what it purports; and not a guaranty of the solvency 
or punctuality of the makers of the note. 
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3. A receipt not under seal is not conclusive evidence of payment, abd may be 
explained by parol. 

4. A payment in counterfeit bank notes is a nullity, and the party receiving 
them as the price of articles sold may, if  there by no receipt and acquit- 
tance under seal, recover upon the original consideration, although both 
parties were ignorant at the time that the notes were counterfeit. 

THIS was an action of assumpsit, commenced by warrant and carried 
by successive appeals to the Superior Court, i n  which i t  was tried at  
Guilford, on the last fall circuit, before his Honor, Judge Pearson. 

The defense relied upon was under the plea of a release, and upon the 
trial the facts appeared to be as follows: The plaintiff sold to the 
defendant a parcel of slaves for the sum of $850. The defendant paid 
the price in bank notes and took a bill of sale under seal, containing the 
ordinary acquittance or release for the purchase money. At  the time the 
release was given the defendant said "the money is all good; if it is not, 

I will make i t  good." I t  turned out that a fifty dollar bill so paid 
(354) by the defendant was counterfeit. The plaintiff procured affida- 

vits, both of the identity of the bill and also that i t  was a 
counterfeit, and sent them to the defendant by an agent and demanded 
good money. The defendant took the bill and affidavits to a friend and 
consulted him as to the proofs and said that he wished to be satisfied 
that he let the plaintiff have the bill. H e  then said to the agent, "tell 
the old man" (meaning the plaintiff) "not to be uneasy, but to wait 
until next Thursday week and I will then come to his house and com- 
promise or settle the matter, for I do not wish him to be injured." The 
plaintiff, in consequence of this message, forbore to take any proceedings, 
either at law or in  equity, to recover his demand, until the time had ex- 
pired. H e  then, on failure of the defendant to come to his house and 
settle, commenced this action by warrant. His  Honor charged the jury 
that if they were satisfied the bill was a counterfeit and were also sstis- 
fied that the meaning of the defendant in what he said to the agent at  
the time _he demanded payment was that if the plaintiff would forbear 
to sue until the day fixed on he would pay the fifty dollars, provided i t  
was provenin fact that he let the plaintiff have the bill in  question, and 
in  consequence of this promise the plaintiff had forborne to sue, then 
they would find for the plaintiff. But if they were not satisfied that 
such was his meaning they would then find for the defendant. The jury 
returned a verdict for the plaintiff and the defendant moved for a new 
trial:  First, because the judge erred in permitting any evidbnce to go to 
the jury tending to show a promise after the date of the release, he 
having objected to such evidence at  the time it was offered. Secondly, 
because there was no evidence to be left to the jury of any promise or 
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legal consideration to support a promise, subsequent to the release. The 
court overruled the motion and gave judgment for the plaintiff and the 
defendant appealed. 

Mendenhall for the defendmt. 
N o  counsel appeared for the plaintiff i n  this Court. 

DANIEL, J., after stating the case as above, proceeded as fol- (355) 
lows: If the receipt which the plaintiff gave for the purchase 
money of the slaves had been without seal it might have been explained 
by parol, as a receipt is not conclusive evidence of payment, 2 Term 
Rep., 366; 5 B. and Ald., 611; 3 B. and C., 421; 3 B. and Adol., 313. I n  
that case the plaintiff might have recovered upon the original considera- 
tion, as a balance of the price of the slaves; the counterfeit bill being a 
nullity could not be considered a payment, although both of the parties 
were ignorant at the time that the bill was a counterfeit. Hargrave v. 
Dusenber~y, 2 Hawks, 326; Markle v. Hatjield, 2 John. Rep., 445. But 
as the plaintiff affixed his seal to the acquaittance that circumstanie 
gave it the effect of a release, which the defendant has plead in bar of 
all demands arising upon the original transaction, and it estops the 
plaintiff to contradict or explain it by parol evidence. Broc7cet v .  Fos- 
cue, 1 Hawks, 64; Gilbert's Law of Ev., 142; Rountree v. Jacobs, 2 
Taun., 154; Sampson v. Cork, 5 B. and A., 506. But the plaintiff has 
relied on a promise made by the defendant subsequent to the date of the 
release. The defendant contends, however, that if such a promise was 
made it was without consideration, and that no action lay upon it, and 
that therefore the court erred in submitting it to the jury. The plaintiff 
says that as the bill was bad he had a remedy either at law upon the 
promise made by defendant to make the bill good, Baker v. Deavey, 8 
Eng. Com. Law Rep., 193, orhe had a remedy in equity to set aside the 
release as having been given under a mistake so far as relates to this 
demand, and that he had, at the special instance and request of the 
defendant, forborne to take judicial proceedings to obtain his rights 
until the time expired, and that that forbearance is a good consideration. 
I t  seems to us that such a consideration is sufficient to uphold a promise, 
and that the plaintiff, notwithstanding the release, had aremedfin some 
court. An action will lie upon a promise to pay a sum of money in con- 
sideration of giving time, or forbearing to sue for a precedent debt, or 
other cause of action. Com. Dig. B., 1 (action of assumpsit) ; 2 Com. 
on Cont., 420. Secondly: The defendant contends that if the considera- 
tion of forbearance be, in this case, deemed sufficient in law to uphbld a 
promise, still there was no evidence of any promise made by him 
to have been left by the judge to the jury, and that the judge (356) 
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should have nonsuited the plaintiff. The answer given by the de- 

fendant to the plaintiff's agent, when he demanded payment, was, in 
our opinion, such eridence as the judge was bound to leave to the jury 
for them to determine whether a promise had or had not been made. 
Strike out the word ('compromise" in the agent's testimony and the 
balance of his evidence is very strong to show that the defendant did 
promise to pay the money. That word remaining leaves it doubtful, 
and the jury were the proper persons to determine the fact. 

To prevent misapprehension we desire to be understood as expressing 
no opinion whether the plaintiff might not have recovered, independ- 
ently of the special cpntract for forbearance, upon the promise to be 
inferred from the transaction, and actually made when the release mas 
executed, to make the notes good should they turn out to be coynterfeit; 
and we are clearly of opinion that of an action founded on such a 
promise, a justice had jurisdiction. I t  is a promise to pay money, if 
what has been received as a bank note be not what i t  purports, and not a 
guaranty of the solvency or punctuality of the makers of the note. The 
judgment is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: .Mendenhall v. Parish, 63 N. C., 106; Herndon v. Critcher, id., 
486 ; Lawson 5 .  Pringle, 98 N. C., 452 ; Shaw v. Wi&ams, 100 N .  C., 280. 

(357) 
ISHAM YOUNG v. WILLIAM J E F F R E Y S  AXD SAMUEL HARRIS  

Construction of C'ontract. 

1. Where a subscription was raised for building a house of worship for a 
religious society, and upon the letting of the building at auction by cer- 
tain commissioners appointed for the purpose, the defendants, who were 
not shown to have any other concern with the transaction, declared that 
if or when the work was done according to certain written specifications, 
and accepted by the commissioners, they would pay the sum at which the 
building should be bid off, and the plaintiff became the contractor and 
executed the work, but it was rejected by the commissioners upon the 
ground that it was not executed according to the specifications in four 
particulars,.in two of which, however, it was shown that an alteration had 
been made with the assent of the defendants: I t  was held,  that the altera- 
tion in the building, with the assent of the defendants, modified the con- 
tract to the extent of that assent, but left it subsisting as to the other 
particulars; and that as to them the acceptance of the work by the com- 
missioners was an essential term of the defendant's engagement, without 
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which the plaintiff could not recover; and, i t  wlas held further, that the 
plaintiff could not recover upon the common count for work and labor 
done. 

2. Whether the plaintiff might not obtain compensation in some forum, in  
case the acceptance by the commissioners was rendered impossible by 
accident, or may not be entitled to redress i n  some form if that  accept- 
ance has been withheld maliciously or by fraudulent combination, Quere? 

3. The effect of a contract is a question of law. Where a contract is  wholly in  
writing and the intention of the framers is by law to be collected from the 
document itself, there the entire construction of the contract-that is, the 
ascertainment of the intention of the parties, a s  well as  the  effect of that 
intention-is a pure question of law, and the whole office of the jury is to 
pass on the alleged written agreement. Where the contract is by parol, 
the terms of the agreement are, of course, a matter of fact; and if those 
terms be obscure or equivocal, or a re  susceptible of explanation from 
extrinsic evidence, it  is for the jury to find, also, the meaning of the 
terms employed; but the effect of a parol agreement, when its terms are  
given and their meaning fixed, is as  much a question of law as  the con- 
struction of a written instrument. 

4. I n  works of a r t  i t  is a prudent and common stipulation, for the prevention 
of controversies, that  the construction of the work shall be determined by 
some persons in  whose judgment the parties have confidence; and the 
judgment of this forum cannot be disregarded or revised by a court and 
jury. 

THIS was an action of assumpsit in which the plaintiff declared in a 
special count, and also in the common 'count for work and labor done. 

Upon the trial  at  Franklin, on the last fall ciicuit, before his 
Honor, Judge  Saunders,  it appeared that several persons belong- (358) 
ing to the Methodist Society'had subscribed sums of money for 
building a meeting house; that the building of the house was let out 
publicly to the lowest bidder by commissioners; that at  the bidding a 
specification of the building required-of its dimensions, form, ma- 
terials, and workmanship-was read aloud, and that the defendants, who 
were not shown to have any other concern with the transaction, there- 
upon deplared and promised that "if the work was done according to the 
specifications, and accepted by the commissioners" (according to the 
language of some of the witnesses), or "when, the work was done and 
accepted by the commissioners" (according to the language of other of 
the witnesses) they would pay the sum at which the building should be 
bid off. The plaintiff became the lowest bidder at that auction, and hav- 
ing, as he alleged, finished the building, tended i t  to the commissioners, 
who rejected i t  as not having been completed according to the specifica- 
tions. The commissioncrs objected, first, that the building wanted two 
girders, which, by the specifications, were required to be erected through- 
out its entire length, and that instead thereof there were three girders 
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across its breadth; secoudly, that the windows, instead of having all of 
.them sixteen lights, as required in the specifications, had, those in front, 
eighteen lights, and those in  the rear fifteen only; thirdly, that the 
weatherboarding, instead of showing not more than six inches, showed 
in  some places six and a half inches, and in  others six and three-quarter 
inches; and fourthly, that the shingling of the roof had been done un- 
faithfully. The plaintiff offered evidence to show, with regard to the 
two first objections, that the changes in the specifications therein em- 
braced, had been made with the approbation and consent of the defend- 
a n t e a n d  to show that the other two objections were frivolous and un- 
founded. I t  was insisted by the defendants that, admitting the facts to 
be established for which this evidence was offered the plaintiff's case was 
not thereby sustained, because the approbation of the-work by the com- 
missioners was a condition of the engagement of the defendants; and 

they submitted a motion for a nonsuit. By the assent of the par- 
(359) ties this motion was reserved and the case submitted to the 

jury, whose verdict was to be subject to the opinion of the court 
on the matter reserved. His  Honor instructed the jury that if the 
plaintiff established to th& satisfaction that he had completed the 
building in all respects agreeably to the specifications, except so far as 
they had been changed by the direction or consent of the defendants, and 
that the other objections taken by the commissioners were frivolous, and 
unfounded, he was entitled to recover. The plaintiff had a verdict, sub- 
.ject to the opinion of the court on the matter reserved, and the court 
upon that verdict rendered a judgment for the plaintiff, from which the 
defendants appealed. 

Bat t l e  and W .  H .  H a y w o o d  for t h e  &fendants.  
Badger for t h e  plaintif f .  

(360) GASTON, J., after stating the case as above, proceeded as fol- 
lows: I am instructed to declare the opinion of this court that 

the judgment rendered below is erroneous; that on the matter reserved 
the law is for the defendants, and that under the agreement of the par- 
ties the verdict is to be set aside and there is to be a judgment of nonsuit. 

The court assents to the propriety of that part of his Honor's opinion 
which holds that the jury might consider the special contract made 
between the plaintiff and these defendants at  the time of bidding, modi- 
fied i n  the particulars and to the extent which had been subsequently 
agreed upon between them and the plaintiff. I f ,  therefore, the commis- 
sioners had rejected the building because of these changes, and these 
only-and had approved of i t  as conforming to the specifications in all 
other respects the defendants would have been liable to the plaintiff upon 
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their agreement. But  the court holds that inasmuch as the commission- 
ers rejected the building because in their judgment it did not conform to 
the other specifications, then, however unfounded and frivolous these 
objections of the commissioners might be deemed by the jury, the 
defendants were not liable to thevplaintiff upon the agreement given in 
evidence, and which, according to the practice that obtains with the pro- 
fession where a formal declaration has not been previously drawn out 
a t  length, must be understood as the agreement contained in the declara- 
tion. This opinion is founded upon the principle that the defendants are 
bound so fa r  and so far  only as they consented to be bound. Now, all 
the evidence of their agreement ma&e the "acceptance" of these com- 
missioners one of the conditions of their engagement. I t  is immaterial 
which set of words testified to by the witnesses was used-whether to pay 
if the commissioners accepted or when the commissioners accepted, for 
unless these words do not mean what they obviously import, the addition - 
of them manifests that the commissioners were to pass upon the question 
whether the work was completed according to the specifications. And 
the opinion is deemed by us erroneous, bemuse in  effect it strikes 
out of the agreement one of its essential terms, and holds the (361) 
defendants bound to pay without or before such acceptance, when 
they have consented to pay only if or when the acceptance shall take 
place. 

There is nothing unreasonable, much less illegal, in such a condition. 
Whether a work of art has been done with proper materials and in a 
workn~anlike style, is an inquiry on which honest differences of opinion 
may prevail, even among persons skilled in  the art, and on which men 
of ordinary pursuits are very unfit to pass. I t  is, therefore, in agree 
ments for works of this kind, a prudent and common stipulation for the 
prevention of controversies that the construction of the work shall be 
determined by some persons in whose judgment the parties have confi- 
dence. I f ,  however, the judgment of the forum appointed by the parties 
is to be disregarded or revised by a court and jury-the stipulation is 
unmeaning. 

There can be no question but that the view entertained by this court 
would prevail if the agreement between these parties had been in  writ- 
ing, and contained a stipulation in  the words used by any of the witnesses 
who testified as to the agreement. Morgan v. Birnie, 9 Bing. Rep., 672 
(23 Eng. Com. Law Rep., 414) ; Devile v. Arnold, 10 Price 21 (4  Exch. 
Rep., 266). I t  is supposed, however, that inasmuch as the contract was 
by parol, the construction of the contract was a matter wholly for the 
consideration of the jury. I f  by construction be meant the ascertain- 
ment of the agreement of the parties, the proposition is admitted, but if 
thereby be meant the ascertainment of the effect of the agreement, then, 
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we apprehend, the proposition is erroneous. The effect of a contract is  
a question of law. Where a contract is wholly in writing, and the inten- 
tion of the farmers is by law to be collected from the document itself, 
there the entire construction of the contract-that is, the ascertainment 
of the intention of the parties as well 'as the effect of that intention, is a 
pure question of law; and the whole office of the jury is to pass on the 
existence of the alleged written agreement. Where the contract is by 
parol the terms of the agreement are of course a matter of fact; and if 

those terms be obscure or equivocal, or are susceptible of explana- 
(362) tion from extrinsic evidence, i t  is for the jury to find also the 

meaning of the terms employed; but the effect of a parol agree- 
ment, when its terms are given and their meaning fixed, is as much a 
question of law as the construction of a written instrument. 

The propriety of the nonsuit depends on the effect of the  terms of the 
agreement as offered in  evidence. There is nothing i n  the terms em- 
ployed ambiguous or equivocal; and if there were there is no suggestion 
that the ordinary meaning was not the meaning of the parties. The 
Judge therefore had a right to declare the legal effect of an  agreement 
in  those terms, and the verdict being, by the assent of the parties, taken 
subject to his judgment thereon, the matter thus referred to him was a 
pure question of law. 

The plaintiff, under the circumstances of the case, was not, in our 
opinion, entitled to recover upon the common count for work and labor 
done. The liability of the defendants was founded solely upon their 
special agreement. The change by mutual assent in respect to some of 
the specifications of the work to be done under that agreement left the 
agreement in  full force as to all its other parts. 

Whether the plaintiff might not obtain compensation in  some forum 
i n  case the acceptance by the commissioners was rendered impossible by 
accident-or may not be entitled to redress in  some form, if that accept- 
ance has been withheld maliciously, or by fraudulent combinat ion,  we 
are not called upon to determine. It is enough for us now to say that 
upon the agreement alleged the defendants are not liable, because by that 
agreement their liability was made to depend on the judgment of ths 
commissioners that the work had been done according to the specifica- 
tions. 

PER CURIAM. Judgment reversed. 

Cited:  Rhodes v. Chesson, 44 N. C., 338; S. v. Moore, 46 N. C., 280; 
A d a m s ,  v. Reeves, 68 N. C., 140; Pendleton v. Jones, 82 N.  C., 251; S. 
v. Poteet ,  86 N. C., 614; B u f f k i n  v. Baird ,  73 N.  C., 289 ; S. v. Alphin ,  
84 N .  C., 748 ; Spraigiris v. W h i t e ,  108 N .  C., 451. 
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Indictment-Forcible Entry. 

1. Where the proprietor of a school employed a person as  a steward and serv- 
ant  i n  the establishment, and assigned for his lodging rooms a house situ- 
ated within the curtilage, but not connected with the dwelling house of 
the proprietor by any common roof or covering, and for which lodging 
rooms the steward paid no rent: I t  was held, that the house occupied by the 
steward was not, in law, his dwelling house, but was the dwelling house 
of the proprietor of the school, and that  no indictment would lie against 
the  proprietor for a n  entry and expulsion of the steward from such house, 
provided there was no injury to  his person or other breach of the peace. 

2. The occupation of servants is  not suo jure, but as servants and representing 
their master; and therefore it  is the occupation of the proprietor himself. 
There may be cases in  which the  master lets to his servant a tenement or 
part of his premises on rent, in  which the house and possession would be 
properly laid as those of the servant. 

3. S n d  even where there is no stipulation for rent, yet the premises oceupied 
by the servant may be so far  removed and distinct from those i n  the per- 
sonal occupation of the master that they may be deemed and stated to be 
in the possession of the servant, in  an indictment, for instance, for bur- 
glary. I t  would seem from some adjudications that  in  this last case i t  
may be laid either way. 

4. But these cases are  to be regarded as  exceptions founded on particular cir- 
cumstances. 

5. When a n  overseer, in  this State, is placed on plantation he is not put into 
possession as  against his employer; but the latter may, if he thinks 
proper, turn him off and evict him from the houses which he occupies. 

6. The redress of the overseer is  by action on the contract of the employer, 
and not by holding over that  which was never in  his possession for a n  
instant, but as  the servant and agent of his employer. 

THE defendants were indicted a t  Wake,  on t h e  last circuit, before h i s  
Honor ,  Judge Bailey, i n  t h e  words a n d  figures following, t o  w i t :  

"The jurors  f o r  t h e  State, upon  the i r  oath p ~ e s e n t  t h a t  Moses A. 
Curtis,  Wi l l i am B. Otis, a n d  J a m e s  G. Rowe, all, etc., on, etc., w i t h  force 
a n d  a r m s  i n  t h e  county aforesaid, unlawfully, riotously a n d  routously 
d i d  assemble and  ga ther  together t o  dis turb t h e  peace of t h e  S t a t e ;  
a n d  being so then a n d  there  assembled a n d  gathered together w i t h  (364)  
force a n d  arms, t o  w i t :  wi th  sticks, axes, and  other offensive 
weapons, i n  t h e  county aforesaid, in to  a cer tain dwellinghouse there  
situate, a n d  being, a n d  t h e n  a n d  there  i n  t h e  possession of one Wi l l i am H. 
Pope, unlawfully, riotously a n d  routously did violently, forcibly, in ju r i -  
ously, a n d  wi th  s t rong h a n d  en te r ;  a n d  t h e  said Moses A. Curtis,  Wil- 
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liam B. Otis, and James G. Rowe, then and there with force and arms, 
to wit: with sticks, axes, and other offensive weapons, unlawfully, 
riotously and routously did violently, forcibly, injuriously, and with 
strong hand the said William H. Pope from the possession of the said 
dwellinghouse expel, amove and put out; and the said William H. Pope 
so as aforesaid expelled, amoved and put out from the possession of the 
said dwellinghouse, then and there with force and arms, to wit: with 
sticks, axes, and other offensive weapons, unlawfully, riotously and 
routously did violently, forcibly, injuriously, and with strong hand keep 
out, and still keep out, to the great damage of the said William H. Pope, 
and against the peace and dignity of the State." 

Upon the trial of this indictment the jury returned the following 
special verdict, to wit: "That on the first day of January, 1838, the 
defendant Curtis, was and continually since hath been the lessee for a 
term of years, lawfully' in possession df a certain tract or parcel of land 
near the City of Raleigh, and there, during all the time aforesaid, kept a 
boarding school for boys. On this land were several large buildings, in 
one of which the said Curtis and his family resided as their dwelling 
house, and others were used for the accommodation of the scholars; and 
there was also a small outhouse (amongst others) containing two rooms, 
situated in the yard or curtilage inclosing the said dwellinghouse and 
pupils' houses, but the said outhouse was not connected with the said 
dwelling house by any common roof or covering, but the door of the said 
outhouse opened into the yard; that this outhouse had been originally 
built and used for recitation rooms for the pupils, but after the comple- 
tion of the buildings for their accommodation, was used for lodging 
rooms by the servants attached to the establishment; that some time 

in the said month of January, the said Curtis being such lessee, 
(365) and keeping said school as aforesaid, hired the said William H. 

P ~ p e ,  in  the indictment mentioned, as a servant. and steward for 
the residue of the year at $ --.......... per month as his wages-it being 
understood that he was likewise to be furnished with b a r d  and lodging - - 
suitable to his station in the family, though no express engagement was 
made therefor. For two years previous to the year 1838 the said Pope 
had held the same situation of servant in the same school then kept by 
other propriet~rg and occupied one of the rooms in the said outhouse 
during that period as his lodging room. And the said Pope, by the per- 
mission and assent of the said Curtis (after his employment by Curtis as 
aforesaid) occupied the same room of the said outhouse as his lodging 
room, and so continued to occupy it until his removal therefrom as here- 
inafter stated, the other room in the said outhouse being unoccupied; 
that the said Pope did not rent, lease, or hire the said room of the de- 
fendant Curtis, nor make any engagement for the use or occupation of 
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the same, but merely used it in his character of steward and servant as 
aforesaid; that on 23 October, 1838, the said Curtis having discovered 
that the said Pope had sold certain small articles to some of the pupils, 
contrary to a rule of his school, discharged him from his situation as 
steward and servant, and ordered him to leave the premises; the said 
Pope, after he was so out of his said employment in the service of the 
defendant Curtis, continued to occupy the said room, alleging as a reason 
for not leaving i t  as required that he was building a house, and until 
that was completed he could not remove, as he had no place in  which to 
deposit and secure his bed and other articles which were in  the said 
room; that on the day mentioned in the indictment the defendant Curtis, 
accompanied by the other defendants, one of whom was an assistant 
teacher and the other a boarder of the said Curtis, went to the said 
room and required the said Pope immediately to remove therefrom, to 
which Pope replied he could not remove until the next succeeding Mon- 
day, when he promised that he would go out. Curtis told him he must 
go out before the night of that day, as he would not permit him on any 
account to remain on his premises another night. On this, Pope 
came out of the room, locked the door, and put the key in  his (366) 
pocket. Curtis demanded the key, which Pope refused to give up, 
and thereupon the defendant Rowe told him, cost what it might, even if 
i t  were a thousand dollars, he must leave that very day, and ordered an 
axe and chisel to be brought, and the same being brought the defendant 
therewith forced the door open, took it from its hinges, forced out the 
window sashes, and removed both the door and windows from the said 
room; that the said Pope, so soon as the axe was brought and the 
defendants had commenced forcing the door, left the premises, and on 
his return an hour afterwards the door and windows being removed, 
and he by reason thereof unable to occupy the room, proceeded to remove 
and did remove his bed and other articles therefrom. 

And whether, upon the whole matter, the defendants, or either of 
them, are or is guilty, the jury is ignorant, and pray the order of the 

' court; and if the court shall be of opinion that they are, or either of 
them is, guilty, then the jury find him or them guilty of the matters in 
the said indictment charged; otherwise they find the defendants not 
guilty." 

His  Honor, being of opinion upon this verdict that the defendants were 
guilty in law, pronounced a judgment against them, from which they 
appealed. 

Badger for the defendants. 
The Attorney-General for the State. 
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RUFFIN, C. J. The indictment does not charge any injury to the per- 
son of the prosecutor. Nor is it framed under the statutes of forcible 
entry and detainer; and it is admitted that it could not have been so 
framed for the want of any estate in  the prosecutor. I t  is then merely 
an indictment, at common law, for a forcible entry into a dwellinghouse 
in the possession of Pope and expelling him therefrom. The verdict finds 
an entry and expulsion in such a manner as to make the defendants 
guilty, in  our opinion, provided the house was in  law the dwellinghouse 
of the prosecutor. We think, however, that i t  was the dwelling house of 

Mr. Curtis, and in  h i s  possession, both according to legal intend- 
(367) ment and the common understanding of the country; and there- 

fore, that it was not in  the possession of Pope. 
The rule upon this subject is laid down i n  general and very plain 

terms by Mr. East, P. C., 500: "If a person occupy a dwellinghouse as 
the servant or part of the family of another, i t  is the occupat ion in  law 
of such other person, and must be so laid in the indictment." The reason 
must be clear to every mind. The occupation of servants is not suo jure, 
but as servants, and representing their master, and therefore i t  is the 
occupation of the proprietor himself. There may be cases in which the 
master lets to his servant a tenement or part of his premises on rent, in 
which the house and possession would be properly laid as those of the 
servant, for although the relation of master and servant existed between 
those parties, yet that of landlord and tenant, quoad the premises let, 
also existed. And even where there is no stipulation for rent, y;t the 
premises occupied by the servant may be so far  removed and dlstinct 
from those in the personal occupation of the master, that they may be 
deemed and stated to be in the possession of the servant, in an indict- 
ment, for instance, for burglary. It would seem from some adjudica- * 

tions that in this lab case it may be laid either way. But in treating the 
master's house, occupied by the servant, as the servant's house in any 
case, there is manifestly a departure from the general rule quoted, and 
therefore those cases are to be regarded as exceptions, founded on particu- 
lar circumstances. There is, however, no fact or circumstance to bring 
this case within the reason of any exception hitherto admitted, but 
everything to make it fall under the operation of the general principle. 
The house in  question is within the curtilage and is parcel of the prem- 
ises belonging to and actually occupied by Mr. Curtis. I t  had not been 
let to Pope at a rent. Nay, the jury find that there was no engagement 
of any sort for Pope's use and occupation of this house in  particular, and 
that he '(merely used the lodging room in his character of servant." I t  
is obvious, therefore, that Pope was put to lodge in the room at the mere 
will of his master, and that this was for the more convenient per- 
formance of the service to be rendered by him as a domestic, and for 
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that reason only. These was no severance of this from the other (368) 
parts of the premises, and we think clearly, that Pope had no 
possession of his own, but that his possession as servant was just as much 
the possession of his master as if they had occupied separate rooms under 
the same roof. Rex v. T h e  Inhabitants of Cheshire, 1 Barn. and Ald., 
473; Stockles' and Edwards' case, 2 Leach C. C., 1015, and R. and R. 
C. C., 185. I n  the latter case Lord Ellenborough remarks that a servant 
who lived with his family in particular rooms of his master's house by 
his leave, could not maintain trespass against his employers if they 
entered the rooms without his consent; and he asks, "does a gentleman, 
who assigns to his coachman the rooms over his stables thereby make 
him a tenant 2" I n  the same case, Mansfield, C. J., uses this language: 
61 Many servants, as, for instance, porters at park gates, have rooms 

assigned to them to live in, and surely if a master choose to turn away 
his servant it does not follow that he cannot evict him until the end of 
the year." A very common instance of this relation in this State exists 
in the case of employer and overseer. Certainly it has never been under- 
stood among us when a planter places an overseer on his plantation to 
superintend his operations and hands there, that he puts him into posses- 
sion as against himself, so that he cannot turn him off during the year, 
but that the overseer may remain against the will of the master in 
possession, perhaps, of the only house fit for the occupation of a second 
overseer or of the owner himself. On the contrary, it is clear law and 
universally received, that the houses on the plantation are as much in the 
possession of the owner as the plantation itself, or the hands, provisions, 
or horses on it, and it would work an intolerable inconvenience to em: 
ployers and detriment to agriculture to hold otherwise. The redress of 
the overseer is by action on the contract of the employer, and not by 
holding over that which was never in his possession for an instant, but as 
the servant and agent of his employer. So, in the present case, Mr. 
Curtis never parted from o; lost his possession, and consequently the 
house was never in possession of Pope. When Mr. Curtis dismissed the 
man from his service he had a right also to exclude him from his 
premises; provided, as in this case, he did so without injury to (369) 
his person or other breach of the peace. 

For these reasons the judgment, in the opinion of this Court, is errone- 
ous, and the usual certificate must be sent down in order that judgment 
may be entered on the special verdict for the defendants. 

PER CURIAM. Judgment reversed. 

. Cited: State v. Pridgen, 30 N. C., 87; State v. Boyden, 35 N. C., 508; 
Watson v. McEachin, 41  N. C., 211; State v. Jake, 60 N. C., 473; State 
v. Smith ,  100 N. C., 468. 
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Boundary-Know% Corners. 

1. Where a grant calls for a certain course from one corner to another, with- 
out saying by a line of marked trees, and the corners are both established, 
the direct line from one corner to the other is the boundary, although 
there may be a line of marked trees between the corners, but varying in 
some places from the direct line; but i f ,  in the description, a line of 
marked trees be called for in addition to the course the line of marked 
trees is then to be followed, though variant from the course. 

2. When a certain course is called for in a grant along a public road from one 
corner to another, and the corners are identified, the public road is the 
boundary, though varying from the course; and if there be two tracks of 
the road for part of the distance, it is a question for the jury to ascertain 
which track was the public road at the time of the grant. 

THIS was an action of trespass quare clausum fregit, tried at  Anson, 
on the last circuit, before his Honor, Judge Pearson. The plaintiff 
alleged trespasses at two different places. As to the first the evidence 
necessary to be stated was a grant to Hezekiah Hough, dated in  1790, 
and a regular deduction of title from the said Hough to the plaintiff. 

The second call in  the grant was from a pine corner N. 10" W. 
(370) 150 chains to a pine corner. Both these corner trees were identi- 

fied and admitted. The defendants' intestate claimed a tract of 
land adjoining the plaintiff's on the east, for which he produced a grant 
to one Kirby, dated in 1792, and deduced a regular chain of title to him- 
self. The third call in the grant to Kirby was from a black jack in 
Hough's line, then with his line S. 10" E. a certain number of chains to 
a pine, Hough's corner, etc. The plaintiff proved by one Hezekiah 
Hough, Jr., who was present when the survey was made upon which the 
grant to Hezekiah Hough, Sr., issued, that the surveyor marked line trees 
from the one pine corner to the other pine corner, and that the trees so 
marked were still standing. I t  was also proved that some of these line 
trees were blocked and corresponded in age with the grant. I t  was also 
i n  proof that the course called for in the grant would lead directly from 
the one pine corner to the other, leaving the line of marked trees a little 
to the East;  that for 150 or 200 yards the direct line pursuing the course 
corresponded very nearly with the marked trees, after which the direct 
line left the marked line of trees, leaving the trees standing at different 
and varying distances from i t ;  that the marked line thus formed a zigzag 
course for the greater part of the distance, until i t  approached the other 
corner, when i t  got back so as again to correspond with the direct line 
indicated by the course called for, and thus led to the corner. The 
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trespass, which consisted in cutting trees, etc., was between these two 
lines. The plaintiff insisted that he had a right u p  to the line of 
marked trees, while the defendant contended that he had a right to go 
up to the direct line indicated by a straight course from corner to corner. 

As to the second trespass, the plaintiff offered in  evidence a grant to 
himself, dated in  1800, which lapped over and covered a part of the 
defendant's tract of land on the north. To present the question arising 
on this part  of the case it i s  only necessary to give one call of the grant 
to Kirby, dated in  1792, under which the defendant claimed, to wit : the 
course from a black jack corner, on the side of the public road; then 
with the public road N. 80" W. 100 chains to a black jack corner 
the side of said road in Hezekiah Hough's line, then with his (371) 
line, etc. These two black jack corners were identified. The 
defendant proved that there was, at the date of his grant, and had been 
for some years before, a public road leading from one black jack corner 
to the other, that this road was kept up many years afterwards, and that 
although it had for some years past been discontinued, and a nearer road 
opened, yet the traces of the old road were still left and could be easily 
followed; that in one place in going down a hill the road divided and 
formed two tracks for some distance, when the two came together again. 
I t  was doubtful from the evidence which of these tracks was the public 
road in  1792. A direct line from corner to corner left the road, includ- 
ing both branches of it a small distance to the nbrth. The line indicated 
by the course mentioned in the grant, starting at the first corner, would 
also leave thc road to the north but would not strike the second corner, 
missing i t  b y  some thirty or forty yards. The trespass, which consisted in 
cutting trees and the like, was between the direct line from corner to 
corner and the road, and also between the two branches of the road. The 
plaintiff insisted that the defendant's title reached only to the direct line 
from corner to corner, while, on the other hand, the defendant insisted 
that he had a right to go with the road. 

Upon the first question his Honor charged "that where both corners 
were known and identified, and the grant did not call for a line of 
marked trees, the grant run in  a straight line from corner to corner- 
the course mentioned in the grant, and the marked line trees being 
regarded only as means to find the corner; that this case was entirely 
different from the cases relied on by the plaintiff's counsel, for in those 
cases, one corner being known, the object was to find the other which was 
unknown, and the line of marked trees being !he most certain means of 
ascertaining the unknown corner, controlled the course when they hap- 
pened to differ; but that when both corners were known the grant pur- 
sued a straight line from corner to cornel; and did not turn about from 
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tree to tree,-as they happened to be marked; that line trees, particularly 
'side line trees,' as surveyors call them, were intended to indicate 

(372) near where the line was; in  the same way that a pointer indicates 
near where the corner stands. That where a grant called for a 

corner and then along a line of marked trees to another corner, the 
grant would then pursue the line of marked trees, because they were 
then not simply a means to find the corner, but an essential part of the 
boundary." 

Upon the second question, the jury were charged "that as the defend- 
ant's title called from the first corner with the public road to the othev 
corner, his grant pursued the road, and not a direct line from corner to 
corner, as the Foad was an essential part of the boundary. And that if 
the jury were satisfied that the road spoken of by the witnesses was the 
public road called for in  the defendant's grant, he would be entitled to 
their verdict, so far  as the trespass between the direct line and the road 
was concerned. That as to the trespass between the two branches of the 
road, if the jury were satisfied from the evidence that the northern 
branch was the public road in  1192, and was the road called for in the 
defendant's grant, they would find for him; but if they were not satis- 
fied that the north branch was the public road at  that time, then the 
defendant would be liable for the trespass between the two branches of 
the road." A verdict was returned for the defendant, upon which he 
had judgment, and the plaintiff appealed. 

N o  counsel appeared for t h e  plaintitiff in t h i s  Court .  
Mendenhall for t h e  defendant.  

DANIEL, J. The law arising on both points in this cause was, we 
think, correctly stated by the judge in  his charge to the jury. The  opin- 
ion of the Superior Court and the reasons for it, as coi~tained in  the 
case, are adopted by this Court as its opinion, and the judgment is 
affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  W y n n e  v. Alexander,  29 N.  C., 238; D u l a  v. N c G h e e ,  34 N. C., 
333; B r o w n  v. House,  118 N.  C., 879; H i g d o n  v. Rice,  119 N.  C., 626. 
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BENJAMIN RUNYON v. THOMAS H. LEARY. 
(373) 

Contract-Mistake of Fact. 

1. Where a vendor and purchaser contracted for a life estate in certain slaves, 
at a fair price for such interest, under the supposition that the vendor 
was entitled to no greater estate in the slaves, and the vendor executed a 
bill of sale conveying "all his right, title and interest in and to the 
slaves" to the purchaser, and it turned out that the vendor was entitled 
to an absolute interest in them, which was ten times the value of the life 
estate: I t  was held, in a suit at law in the lifetime of the vendor by the 
creditors of the vendor, impeaching the conveyance for fraud, that the 
mistake might be shown by par01 testimony and that the conveyance was 
not fraudulent and void as to such creditors. 

2. Matter dehors a deed may be resorted to for the purpose of repelling, as 
well as founding, an imputation of fraud. 

THIS was all a c t i o ~ ~  of detinue for several slaves in the possession of 
the defendant. Plea-non detinet-upon which issue was joined and 
the case tried at  Pitt, on the last circuit, before his Honor, Judge Bailey. 

The case was as follows: Sally Leary was the owner of the slaves in 
question, and, being about to intermarry with Thomas J. Charlton, by an  
indenture t a  which she, the intended husband, and the present defendant 
were parties, she conveyed the slaves by way of marriage settlement to 
the defendant, as a trustee, upon several trusts, amongst others, upon 
trust, after the marriage, for the intended husband during his life, and 
after his death for the wife, the children of the marriage, and other 
persons. The marriage took place in March, 1827, and the deed was 
proved in June following, but was not registered until 22 March, 1830. 
From the marriage up to 19 July, 1837, Mr. Charlton had the possession 
and profits of the slaves, with the consent of the defendant. On that day 
he contracted to sell to the defendant, Leary, all his interest in the 
slaves, at the price of $400. Both of those parties, under the advice of 
counsel, then believed Charlton's interest to be only an estate for his life, 
and the price agreed on was the full value of such an estate. Counsel 
then prepared and Charlton executed a bill of sale, conveying "all 
his rights, title and interest in  and to the slaves," describing them (374) 
by name and as being the same negroes which were settled upon 
the marriage. Leary paid Charlton the said sum of $400, and it was 
applied towards _the payment of Charlton's debts. 

At the time of the sale the whole value of the slaves in absolute prop- 
erty for $4,000, and Charlton was then insolvent and sued by the Bank 
of the &ate of North Carolina and the Bank of Cape Fear, as surety 
for insolvent principals, to the amount of $25,000. I n  August, 1837, 
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judgments were rendered in  those suits and executions issued, under 
which these negroes were sold and purchased by the plaintiff. Mr. 
Charlton is still living. His  Honor instructed the' jury that if Leary 
intended bona fide to buy a life estate in  the negroes and Charlton in- 
tended to convey a life estate only, as the price was a full consideration 
for such an estate, the conveyance was good against Charlton's creditors, 
although the deed, in law, conveyed the absolute and entire interest. 
There was a verdict and judgment for the defendant and the plaintiff 
appealed. 

Badger and J .  H.  Bryan for the plaintiff. 
Iredell for the  defendant. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
I t  seems to us that the correctness of the instructions cannot be ques- 
tioned. The plaintiff contended that the settlement was void for want 
of due registration; so that, as to his creditors, the legal estate vested in 
the husband, jure mariti.  Now, admitting' that to be so, then Charlton 
contracted to sell to the defendant an estate for life, and this contract is 
found to be on a fair price, and bona fide, and thus far  there is no fraud 
and Charlton's creditors would be bound, as well as himself. But, it is 
said that Leary took a bill of sale for the entire estate, and tha t  convey- 
ance must be deemed fraudulent. I t  is granted that there would be a 
presumption against i t  if we were not otherwise informed what the 
parties contracted for, and why they so contracted. Matter dehors the 
deed may be resorted to for the purpose of repelling, as well as found- 

ing, an imputation of fraud. When we learn the whole truth in 
( 3 7 5 )  this case the presumption from the form of the bill of sale is 

rebutted. Had it been known that Charlton had the absolute 
estate, the deed would doubtless have been expressed in terms more 
restricted and suited to pass the life estate only. But the mistake as to 
the extent of his interest caused also the mistake in  drawing the bill of 
sale, in  which general terms are used instead of such as would accurately 
describe the interest the one party intended to part from and the other 
expected to get, by that instrument. I t  was clearly a mistake, and noth- 
ing more. I t  cannot be turned into a fraud and thus avoid the contract 
altogether. The title is good for the life of Charlton at  the least, and 
that is  a sufficient answer to this action. How the conveyance might be 
treated in another jurisdiction, or how it might be treated at law if set 
up after the death of Charlton are not questions proper to be now consid- 
ered. Our duty is  to say that in the present state of things the judgment 
must be affirmed. 

PER CURIAM. Judgment affirmed. 
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WILLIAM W. WELLBORN v. JAMES JAMES. 

Indemnity-Condition Precedent. 

Where a bond was given to secure the payment of a certain sum at a particu- 
lar day, which sum was stated to be in part for a tract of land, and a con- 
dition was annexed that the obligee should keep the obligor "indemnified 
as to the heirs" of a certain person, it was held, that as the money was 
payable at a particular day, and the indemnity provided for indefinite as 
to time, the indemnity was not a condition precedent to .the payment of 
the money. 

THIS was an action of debt, upon a bond, in these words: 
"Three years after date I promise to pay unto William W. Wellborn, 

his heirs or assigns, $1,000, in current bank notes of the State of North 
Carolina, for value received, as witness my hand and seal this 15  Sep- 
tember, 1831: Provided, I maintain the right and possession of the 
tract of land for which this note is in part given; and in  the 
event of my being subjected to costs of any suit or suits legally (376) 
brought for said lands, by adverse claimants, the amount of said 
costs is to be deducted from the above amount, and the balance not to be 
paid until said suit or suits, as the case may be, are decided ; also the said 
Wellborn is to keep me indemnified as to the heirs of Montgomery. 

[Signed] JAMES JAMES. (Seal) 
Test: N. CANNON." 
The defendant, among other pleas, pleaded n o n  est factum, upon which 

the cause was tried a t  Wilkes, on the last circuit, before his Honor, 
Judge  N a s h .  Upon the trial, after the plaintiff had proved the execution 
of the bond and submitted his case, the defendant moved the court for a 
nonsuit, upon the ground that the bond contained a condition precedent 
of which the plaintiff bad not proved the performance, to wit: the last 
clause of the bond, "also said Wellborn is to keep me indemnified as to 
the heirs of Montgomery." The court refused the nonsuit, and there 
being no other evidence given on either side the jury returned a verdict 
for the plaintiff and the defendant, after an ineffectual motion for a new 
trial, appealed. 

N o  counsel appeared for the defendant in th i s  Court. 
D. F. Caldwell for the  plaintiff. 

DANIEL, J. The action is  brought to recover the sum of money men- 
tioned in  the body of the bond. This sum was payable at  a particular 
day. The condition annexed, that the plaintiff should keep the defend- 
ant indemnified as to the heirs of Montgomery, is indefinite as to time; 
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it is not a condition precedent to the payment of the-money. I t  was 
inserted for the benefit of the defendant, and if he had been evicted by 
the heirs of Montgomery, by a better title, he might have plead that 
fact specially in bar. As that event has not occurred there is nothing to 
prevent the plaintiff's recovering his debt, and interest on the same 
from the day it shouId have been paid. What remedy the defendant may 
have, if the heirs of Montgomery should hereafter disturb him, i t  is now 
unnecessary to decide. The judgment is affirmed. 

PER CURIAM: Judgment affirmed. 

' 
DEN ON DEM. OH' PARMELIA CLEMENTS ET AL. O. HADRIANUS 

VAN NORDEN'S HEIRS ET. AL. 

A m e n d m e n t  of Pleadings-Appeal. 

The fixing the terms on which an amendment is allowed is a matter of discre. 
tion with the court which allows it, and is not the proper subject of 
appeal. 

EJECTMENT. At September Term, 1838, of the Superior Court of 
Law for Pitt  County, the attorney for the lessors of the plaintiff moved 
the court for leave to amend the declaration by adding a new count on a 
demise of some other person. The cause had been pending in the County 
Superior Courts from February Term, 1835, of the county court. The 
motion for the amendment was resisted on behalf of the defendants, un- 
less upon the condition of the lessors of the plaintiff paying all the costs 
incurred in the cause up to the time of .granting the order. His Honor, 
J u d g e  Saunders ,  however, permitted the amendment on the payment of 
the costs of the term only. From this order the defendants were permit- 
ted by his Honor to appeal. 

Iredel l  a n d  J .  H .  B r y a n  for t h e  defendants .  
T h e  At torney-General  for t h e  plaint i f s '  lessors. 

DANIEL, J., after stating the case as above, proceeded: The act of 
Assembly empowers the court in which any action shall be pending to 
amend any process, pleading, or proceeding in such action, either in form 
or substance, for the furtherance of justice, on such  t e r m s  as shall be 
just. 1 Rev. Stat., ch. 3, see. 1. I t  was discretionary with the Superior 
Court to fix the terms on which the amendment was to be permitted. The 
exercise of this just discretion, as to terms, vested by the Legislature in 
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the court which allows of amendments is not the proper subject of appeal. 
The discretion as to just terms when an amendment is made, is left by 
the Legislature solely with the court that exercises the power of amend- 
ment. This Court has no criterion or standard to ascertain whether the 
discretion exercised by the judge below was just or not. We are, there- 
fore, of the opinion that this appeal must be dismissed. 

PER CURIAM. Appeal dismissed. 

ALLEN BEVERLY v. JAMES WILLIAMS ET AL. 
(378) 

Opinion of Witnases-Handwriting and Ident i ty.  

A witness may state his belief as to the identity of persons, 'or the sameness 
of handwriting, though he will not swear positively as to those facts; and 
the degree of credit to be attached to his evidence is a question for the 
jury. 

THIS was an action of trespass v i  et armis, brought to recover damages 
from the defendants for killing a slave of the plaintiff named Elias. 

Upon the trial a t  Hertford, on the last circuit, before his Honor, 
Judge Sawders, the evidence was that some of the defendants shot a 
runaway slave found in the swamps of Gates County, and that the other 
defendants were present and encouraged the act to be done. A question 
arose on the trial, whether the slave which had been killed by the defend- 
ants was in  fact the slave of the plaintiff. A witness was examined as 
to that and stated that he knew the plaintiff's slave Elias, and that he 
had seen him not long before in  the possession of the plaintiff; that he 
saw the corpse of the slave that was killed the day after the killing and 
he  believed it was Elias, but could not be positive. He  was asked why? 
if he knew the slave. He  said the negro was so much swollen that he 
could not swear positively, but he believed the% and still believed, i t  was 
the plaintiff's negro. The witness further testified that he lived in  the 
neighborhood and more than two years had elapsed since the killing, yet 
he had not since seen or heard of the negro Elias. 

His  Honor charged the jury that as to the slave killed being the plain- 
tiff's slave, that was a question of identity; that if they could confide in 
the belief of the witness and were satisfied as to the killing, they would 
find a verdict for the plaintiff. The plaintiff had a verdict and judg- 
ment and the defendants appealed. 
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Iredell for the defendants. 
Badger for the plaintif. 

(379) DANIEL, J., after stating the case, proceeded as follows: 011 
questions of identity of persons and of handwriting i t  is every 

day's practice for witnesses to swear that they believe the person to be 
the same, or the handwriting to be that of a particular individual, 
although they will not swear positively, and the degree of credit to be 
attached to the evidence is a question for the jury. 1 Stark. Ev., 153. 
The charge of the judge was correct, and the judgment must be affirmed. 

PER CURIAM. Judgment affirmed 

Cited: Sikes v. Paime, 32 N. C., 282. 

EDMUND CLAYTON v. ASA D. LIVERMAN. 

Delivery-Evidence. 

The delivery of a paper a s  a deed may be either actual a t  the time of the mak- 
ing, or by the donee's taking possession of i t  as  a deed a t  the time of the 
making, or a t  any subsequent time, if done with the knowledge and con- 
sent of the makers. But where there were neither acts done nor words 
spoken a t  the time of the making from which a delivery of the paper as a 
deed to the donee, or to any person for him, could be inferred, and the 
possession of the paper by the donee long afterwards was satisfactorily 
accounted for, it w~as held, that  there was no evidence of a delivery to be 
left to a jury. 

THIS was an action of detinue for three slaves, tried before his Honor, 
Judge Saunders, at Tyrrell, on the last circuit. 

The plaintiff claimed the slaves in  question under the following in- 
strument, which he contended was a deed of gift : 

"Know all men by these presents, that I, Patsey Liverman, and Sarah 
Liverman, of the aforesaid county, do, for the good will and divers of 
good causes which we have not mentioned, have given and bequeathed 

unto Edmund Clayton the following articles, viz.: first, we give 
(380) and bequeath fifty acres of land, which we purchased of Uriah 

Spruill; also one negro woman named Phillis, one girl, Ginney, 
and one boy by the name of Robert, to have and to hold the aforesaid 



/ 

N. C.1 JUNE TERM, 1839. 

property at  our death, free and clear from any enthralment whatsoever. 
I n  testimony whereof we have hereunto set our hands and seals this 28 
July, 1828. 

her 
PATSEY X LIVERMAN. (Seal) 

mark 
her 

SARAH X LZVERMAN. (Seal) 
mark 

"Signed, sealed, and delivered in the presence of us. 
NANCY MCCLEES. 
CHARLES MCCLEES." 

One of the subscribing witnesses was called and testified that he wrote 
the instrument at  the request of the makers, and read i t  over to them; 
that they signed it and then handed it back to him to witness; that he did 
witness it, and then either handed it back to them or laid it on the table, . 
he did not recollect which; and that the plaintiff was present at the time. - 
The plaintiff, at  that time, lived with the makers, who were his aunts, 
and was their manager and agent, which he continued'to be until their 
deaths. H e  then took possession of all their property and effects. The 
paper in question was not proved and registered until after the death of 
the makers, which was more than eight years after the date of the in- 
strument. 

For the defendant i t  was insisted that the paper was testamentary and 
did not operate as a deed; and that there had been no delivery. His 
Honor charged the jury that they must be satisfied of the fact that the 
makers of the paper had delivered it. That the delivery might be either 
actual at the time of the making or by the plaintiff's taking possession of 
it, as a deed, at  the time of the making, or at any subsequent time, if 
done with the knowledge and consent of the makers. That if the paper, 
after being witnessed, had been returned to the makers, and they had 
held until their deaths, i t  was not a delivery; but if i t  had been laid on 
the table and the plaintiff either then or at  any subsequent time took 
possession of i t  with the assent of the makers, it was a delivery. That it 
was necessary that something should be said by the makers, sig- 
nifying their intention to deliver, or they should do some act with (381) 
an  intent that the paper should be delivered, otherwise the in- 
strument could not, in  law, be a deed. There was a verdict and judg- 
ment for the plaintiff and the defendant appealed. 

A. Moore and Heath  for the defendant. 
I i inney  for the plaintiff. 
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DANIEL, J., after stating the case as above, proceeded as follows: The 
rules of law as to the delivery of deeds were properly laid down by the 
judge. Moore v. Collins, 4 Dev., 384. But  we think that there was no 
evidence in  this cause for the application of those rules. There were 
neither acts done nor words spoken from which a delivery of the paper 
as a deed to the plaintiff, or to any person for him, could be inferred. 
The manner in which the plaintiff got possession of the paper is ac- 
counted for by the proof of his residence with his aunts, and his taking 
possession of all their property and effects on their death. I t  was not 

shown that he ever held possession or made any exhibition of the 
(382) paper until after their death. But the jury were authorized by 

the instruction to presume such possession, and thence to infer a 
delivery without any evidence. Their verdict is not contrary to the 
weight of the evidence, but without any evidence as to the delivery of 
the paper as a deed. I t  is unnecessary for us to give any opinion as to 

, 'the question, whether the paper is testamentary in its character, as there 
- must be a new trial, because there was no evidence of delivery, even if 

the paper could be considered as having been draughted for a deed. 
There must be a'new trial. 

PER CURIAM. 

I Cited: William v. singleton,. 108 N.  c., 195. 

I DEN ON DEM. OF SARAH HARRIS ET AL. v. JAMES J. MAXWELL. 

I Possession of Land-Statute of Presumptions. 

1. The Act of 1791 (1 Rev. Stat., ch. 65, see. 2 ) ,  making certain possessions of 
land valid against the State, does not affect the common law principle of 
presuming a grant from great length of possession. And if  a person and 
those under whom he claims have been in possession for thirty-five years 
of a tract of land, the lines and boundaries have been known and visible, 
and he and they under whom he hold? claimed up to those lines and 
boundaries, a grant for the land up to those boundaries may be presumed 
to have issued, although the actual possession or enclosure of the occu- 
pants might not have extended to the lines-the possession, in that case, 
of a part being the possession of the whole. 

2. The case of Fitxrandolph v. Norman, 4 N. C., 564, approved. 

3. Maps and surveys, which are referred to in deeds of conveyance, whether 
annexed to the deeds mechanically or not, become incorporated as parts 
of them. But whether such map or survey could be read in evidence 
when not registered with the deed, Qziere? 
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THIS was an action of ejectment, tried at Mecklenburg, on the last 
circuit, before his Honor, Judge Nash .  

The lessors of the plaintiff, in making out their title to the land in 
controrersg, introduced a deed executed by George Graham, 
sheriff of Mecklenburg County, to James Harris, in October, (383) 
1795, in which were contained the following words as part of the 
description of the land conveyed : ('The various courses being fully ascer- 
tained by said Harris' plat of his deeded lands and the surplus land 
found to contain 268 acres." They then offered in evidence a survey 
made by Samuel Black (a deceased surveyor) in April, 1795, as the one 
referred to in the sheriff's deed. The reception of this plat was objected 
to by the defendant's counsel, but was admitted by the court, submitting 
its identity as a matter of fact to the jury. The plaintiff's lessors then 
proved that the plat covered the land in dispute, and further that they 
and those under whom they claimed had been in the peaceable and undis- 
turbed possession of the land within the boundaries as set forth in the 
plat referred to,.for upwards of fifty-five years, and that sice 1795 the 
said James Harris and those claiming under him had used the land 
designated by the said plat as one tract, by actual cultivation on differ- 
ent parts, and by other acts of ownership, and that they had had a part 
of the lands within the disputed lines in actual cultivation for about 
thirteen years before the bringing of this action. 

The defendant claimed under a grant to him of recent date for the 
land in dispute, and contended that the land covered by his grant was, at 
the time it issued, vacant, and subject to entry. 

His Honor, after giving some instruotions to the jury, which it is un- 
necessary to mention, charged them "that if they were satisfied that the 
plaintiffs and those under whom they claimed had been thirty-five years 
in possession, before the action was brought, of the land circumscribed 
by the plat, referred to in the sheriff's deed to James Harris, and that 

' 

during that time the lines and boundaries of, said land were known and 
visible, and the plaintiffs and those under whom they held claimed up to 
them, they were at liberty to presume a grant for the land to have issued 
up to those boundaries-although the actual possession or enclosure of 
the occupants might not have extended to the lines-the possession, in 
that case, of a part being the possession of the whole, and that, in that 
case, they would find for the plaintiffs." There was a verdict and judg- 
ment for the lessors of the plaintiff and the defendant appealed. 

Hoke for the defendant. (384) 
D. F. Caldzoell for the lessors of the  plaintiff. 
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DANIEL, J. Maps and surveys are often referred to by deeds of con- 
veyance, and then, whether mechanically annexed or not, they becomc 
incorporated of the descriptions contained in those deeds. Bridg- . 
man v. Jennings, 1 Lord R a p . ,  734; 1 Phil. Ev., 203; 1 Strange's Rep., 
95 ; Burton on Real Property, 142. But, without this Court now stop- 
ping to decide the question whether the survey or map could legally be 
given in evidence by the plaintiffs as a part of the sheriff's deed-to 
Harris, executed in the year 1795, as it, the map, was not registered with . 

the sheriff's deed, still, we think, there is a point in the case which is 
clearly in favor of the lessors of the plaintiff. The judge charged the 
jury "that if they were satisfied that the lessors of the plaintiff, and 
those under whom they claimed, had been thirty-five years in possession, 
before the action brought, of the land circumscribed by the plat referred 
to in the sheriff's deed to James Harris, and that during that time the 
lines and boundaries of said land were known and visible, and the lessors 
of the plaintiff, and those under whom they held, claimed up to them, 
they were at liberty to presume a grant for the land to have issued up to 
those boundaries, although. the actual possession or enclosure of the occu- 
pants might not have extended to the l i n e e t h e  possession, in that case, 
of a part, being the possession of the whole, and in that case they would 
find for the plaintiffs." The correctness of the charge of the judge on 
this point is supported by the case of Fitzrandolph v. Norman, N.  C. 
Term Rep., 131. I n  that case the judges who decided it gave elaborate 
opinions and went so thoroughly into the subject that we now deem it 
unnecessary to say or do more than refer to the reasons there advanced, 
as sufficient in our opinion, to show that the act of 1791 (1  Rev. St., ch. 
65, sec. 2) making certain possessions of land valid against the State, 
does not affect the common law principle of presuming a grant from the 
State, from great length of possession. I n  our opinion the above charge 
of the judge was correct, and the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Wallace v. Maxzuell, 29 N. C., 137. 
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THOMAS S. HOSKINS v. WILLIAM WILSON. 
(385) 

Guardiam-Purchase  of Ward's  Property .  

A guardian cannot purchase his ward's property of himself, because the law 
requires that there should be two persons at least to make a contract. But 
if another purchases at the guardian's sale for the guardian's benefit, but 
takes a conveyance to himself and afterwards conveys to the guardian, 
the purchase will not be void at law. And even in equity such sales are 
not ipso jure void; but the trustee purchases subject to the equity of hav- 
ing the sale set aside, if the cestui que trust, in a reasonable time, chooses 
to say he is not satisfied with it. 

THIS was an action of detinue for two slaves and the following state- 
ment of facts agreed was submitted to his Honor, J u d g e  Saunders ,  on 
the last circuit, a t  Chowan. 

The slaves in  controversy, in  the year 1823, belonged to eight persons 
by the name of Wilson, as tenants in common. Four of the tenants 
were infants, and Willis Wilson, Sr., was their guardian. All the teG- 
ants in  common petitioned the county court of Camden, under the act of 
Assembly, 1 Rev. Stat., ch. 85, sec. 19, for a sale of the slaves for the 
purpose of division. The court granted an order that the petitioners 
might sell the slaves at  six months credit ; and in  pursuance thereof the 
sale was made, when one William Bartlett became the purchaser of 
them at the price of $227. The petitioners executed to Bartlett, in  due 
form, a bill of sale for the slaves, and a short time thereafter he con- 
veyed them to Willis Wilson, Sr., the guardian of the infant petitioners. 
Bartlett bought the slaves at  the sale for the benefit of Willis Wilson, Sr., 
who paid the purchase money. Wilson held possession of them during 
his life, and all that time continued to be the guardian of the infant 
petitioners. By his will Wilson bequeathed the slaves to the plaintiff, 
whose guardian took them and hired them out. The defendant, who was 
one of the petitioners and joined in  the execution of the bill of sale to 
Bartlett, becake administrator to one of the infant petitioners who died, 
and guardian to one of them. H e  got possession of the slaves and on 
demand refused to deliver them to the plaintiff. On this statement of 
facts his Honor charged the jury that the plaintiff was entitled to re- 
cover. There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 

K i n n e y  for t h e  defendant.  
3. H o o r e  and Iredell  for the plaintiff .  

(386) 
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DANIEL, J., after reciting the facts of the case, proceeded as follows: 
The defendant insists that the nominal purchase by  Bartlett for the 
benefit of the guardian of the infant petitioners, was, in law, void, and 
that the plaintiff having only the title of the adult petitioners, was now 
only tenant in common with the infants, and could not maintain an 
action of detinue against him, their guardian and representative. I f  the 
sale to Bartlett was void in law the ground taken by the defendant would 
be correct. But we are of the opinion that in a court of law the sale 
under the circumstances stated was not void. Jac7cson ex dem. of Coldin v .  
Walsh, 14 John Rep., 406, is a case in which the Court decided that a 
deed similar in its character to the one now before us was not void at  
law. The case is as follows : C. Coldin made his will, which contained 
a power by which his executor was authorized to sell all or any part of 
his lands, for certain purposes. The executor, under the power, exposed 
a lot of land to sale to the highest bidder at public auction; Dubois 
became the purchaser for the consideration of £141, and the executor 
executed to him a deed for the land. On the same day Dubois recon- 
veyed the premises to the executor. After this the heir at law of the 
testator brought an action of ejectment to recover the land thus sold. 
Walsh, the defendant, claimed under the deed made as aforesaid, to and 
from Dubois. The Court, in delivering its opinion, say: I t  is not denied 
on the part of the plaintiff but that a regular paper title was made out, 
under this will, down to the defendant. I t  appears, however, that the 

executor conveyed the premises in question to Dubois, who, on 
(387) the same day reconveyed them to the executor. I t  is contended 

that Dubois is a mere nominal purchaser, and the sale void, under 
the rule which prevails in the Court of Chancery, that a trustee or 
agent to sell shall not himself become the purchaser. I t  is unnecessary 
to go into an examination of the equity doctrine on this subject. No case 
is to be found where a Court of Law has pronounced such a deed abso- 
lutely void. The legal title undoubtedly passes, and the rules and prin- 
ciples which govern the Court of Chancery in such cases, show that it 
would be very unfit for a Court of Law to interfere and set aside such 
conveyances. Indeed, it is not the doctrine of a Court of Equity that 
such sales are, ipso @re, void, but that the trustee purchases subject to 
the equity of having the sale set aside, if the cestui que trust,  in a reason- 
able time, chooses to say he is not satisfied with it. (All the law on this 
subject, governing Courts of Equity, may be found in the references 
made by Willis on Trustees, 163, 164.) There may be some dicta scat- 
tered in our N. C. Reports that such a conveyance might be avoided at 
law. But we are not aware of any express decision in our coufts con- 
trary to the one which the judge of the Superior Court made in this 
case. Wilson, the guardian, could not purchase of himself, because the 
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law requires that there should be two persons at  least to make a contract. 
But  we think that the sale to Bartlett and the reconveyance by him to 
the guardian of the infant tenants in  common was not void, per se, at 
law. We ought not to hold it so unless compelled by authority, for the 
consequences of the doctrine would be injurious to purchasers without 
notice. And we think the judge did not err in  telling the jury that the 
plaintiff at  law was entitled to recover. The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Ford v. Blount, 25 N.  C., 518. 

P H I L I P  CAUSEE V. TIMOTHY ANDERS. 
(388) 

Assault and Battery-Damages. 

1. A tenant in common has no right to inflict a battery upon one who enters 
upon the land under the authority of the co-tenant; and in this respect 
there is no distinction between the co-tenant and one entering with him 
and under his authority. 

2. In an action for an assault and battery the plaintiff usually and as a gen- 
eral rule has a right to expect a fair compensation in damages for the 
injury really sustained; but in addition to this the jury may be some- 
times called upon to give exemplary damages by way of punishment, 
when it appears that the defendant was actuated by malice and a total 
disregard of the laws, and the plaintiff was in nowise to blame. 

THIS was an action of trespass vi  et armis for an  assault and battery 
upon the body of the plaintiff. 

Upon the trial at  Bladen, on the last circuit, before his Honor, Judge 
Pearson, i t  appeared that the defendant was in possession of a tract of 
land to which one Meredith had title either i n  severalty or as a tenant in 
common with the defendant; that Meredith and the plaintiff under his 
authority, entered upon the land in  the absence of the defendant, and 
broke open and entered a house there situate, and carried a loom, bed, 
and several other articles of personal property belonging to the defend- 
ant from the house into the yard, and then returned into the house with 
the view of staying there all night; that between midnight and daybreak 
the defendant, in  company with one William Anders, came to the house 
and having by a stratagem prevailed upon Meredith to open the door 
jerked him out and knocked him down, then rushed into the house and 
knocked the plaintiff down, and as he was attempting to rise knocked 
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him down again. That at this instant William Anders, who was holding 
a gun for the defendant, came to the door and the defendant seeing 
him and supposing him to be Meredith, knocked him down, when Mere- 
dith and the plaintiff made their escape. A11 this knocking down was 
done with a large hickory stick loaded with lead at  both ends, and it 
was proved that at the first blow which the plaintiff received three of his , 
teeth were knocked out and his jaw bone fractured. H e  was a weakly 
old man and the defendant was a man of great strength, in the prime 

of life. 
(389) For  the plaintiff i t  was insisted that the land belonged to Mere-' 

dith in severalty, but if it did not, and he was but a tenant in com; 
mon with the defendant, yet as the plaintiff was there under the author- 
ity of Meredith the defendant had no right to treat him in the manner 
proven. 

The defendant insisted that he was a tenant in common with Mere- 
dith, and as such had a right to inflict the battery upon the plaintiff- 
taking a distinction between the tenant in  common and one who, like the 
plaintiff, was there by the authority of his co-tenant. His Honor 
charged the jury "that it was not necessary to decide whether Meredith 
had a right to the land in severalty or was but a tenant in common with 
the defendant, for if he was but a tenant in common he had a right to 

- enter and to take with him the plaintiff, and the defendant was not justi- 
fied in committing a battery upon him. That the distinction taken by 
the defendant's counsel was not supported by law." 

His Honor added "that if the jury found for the plaintiff the amount 
of damage was a matter for their consideration; that usually and as a 
general rule in actions of this nature the plaintiff had a right to expect a 
fair  compensation in damages for the injury really sustained; as for the 
loss of time when by the act of the defendant he was rendered unable to 
attend to business, and the expense of calling in a physician, or the 
actual loss in being deprived of a tooth; but in addition to this the jury 
were sometimes called on to increase the amount of damages by adding 
on something by way of punishment, when it appeared that the defend- 
ant was actuated by malice and a total disregard of the laws, and the 
plaintiff was in  no wise to blame. That in  this case if the defendant 
honestly believed he was entitled to the land and that the plaintiff, as a 
mere volunteer and hireling, had willfully trespassed upon his rights, 
and in the heat of passion the defendant had inflicted the injury, the 
case would not call for vindictive damages. But  if the defendant had 
done all this violence actuated by a total disregard of the rights of 
others, and a reckless disposition to have his own way in  despite of conse- 
quences, it would present a case in which the jury would be authorized 
to punish by exemplary damages." The plaintiff had a verdict for 
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$200 damages, a n d  t h e  defendant moved f o r  a new t r ia l  f o r  e r ror  (390) 
' i n  t h e  charge i n  not  sustaining t h e  distinction taken, a n d  upon  t h e  
question of damages. T h e  motion was overruled and t h e  judgment  pro- 
nounced, f r o m  which t h e  defendant appealed. 

Strange for the  defendant. 
ilro counsel appeared for the plaintiff in th i s  Court.  

DANIEL, J. W e  have  examined th i s  case and  a r e  of t h e  opinion t h a t  
the  charge of t h e  judge, a s  t o  the  law, and  the  reasons given b y  h i m  on 
both points  i n  t h e  cause, a r e  correct. T h e  judgment will, therefore, be  
affirmed. 

PER CURIAM. Judgment  affirmed. 

Cited:  Mills v. Carpenter, 32 N.  C., 301 ; Louder v. Hinson,  49  N. C., 
371;  Sowers v. Sowers, 87 N.  C., 307;  S t a t e  v. Powell,  97 N.  C., 420;  
Hans ley  v. R. R., 1 1 5  N. C., 612. 

PECK, WELLFORD & CO. v. JOHN A. GILMER ET AL. 
(391) 

Covenunt- Way-Bills-Evidence. 

1. Although a covenant expressly made with A, but declarcd to be for the 
benefit of B, vests the legal' interest i n  A, yet where the covenantee is  
not expressly declared the inference of law, because the inference of 
reason, is that the covenant is made with him or them for whose benefit 
i t  purports to have been given. Therefore, where certain persons guaran. 

.teed that W. would pay to the agent of a company of stage contractors ' 

"all amounts of money that  might come to his, W.'s, hands," a s  agent also 
for the company: I t  was held ,  that an action brought against the coven- 
antors upon the default of W., should be brought by the company, and not 
by their agent to whom the money .was to be paid. 

2. The way-bills containing the names of passengers and the amounts paid 
for their fare, made out by a n  agent of a company of stage contractors 
and transmitted to them or to their other agents, are admissible i n  evi- 
dence against the sureties for the faithful accounting and paying over of 
the agent; because it  was part of the agent's duty to make out and trans- 
mit these bills; and i t  was the mode of accounting and charging the agent 
which must have been contemplated by the sureties when they guaran- 
teed his fidelity in  paying what he might collect in  the course of his 
agency. 
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3. It is a well established rule that where a person who has peculiar means of 
knowing a fact makes a declaration or a written entry of that fact, which 
is against his interest at the time, such declaration or entry is, after his 
death, evidence of the fact as between third persons. 

4. If a defendant could set up mere delay or want of diligence in the plaintiff 
as a defense at law against an express unconditional covenant, it could 
operate at most but to relieve the defendant to the extent of the loss 
thereby thrown upon him. 

THIS was an action of corenant brought upon the following instru- 
ment : 

'(We, the undersigned, guarantee that Watson W. Woodburn will pay 
to Anthony Bencini any and all amounts of money that may come to 
his hands as agent for Peck, Wellford 8: Co. 

Given under our hands and seals this 15th day of October, 1836. 
JOHN A. CILMER. (Seal) 

(Signed) H. HUMPHREYS. (Seal) 
Jos. A. MOLEAN. (Seal)" 

(392) On the other side of the same sheet on which this was written 
was a letter addressed by Woodburn to Bencini, in which he pro- 

posed the terms upon which he would keep the stage house and act as 
stage agent for the plaintiffs at Greensborough, in Guilford County, 
and requested that it might be shown to Mr. Price, who was one of the 
firm of Peck, Wellford & Co., and the whole was sealed up as a letter 
and sent by the stage to Mr. Bencini, at Milton, in this State. 

The defendants pleaded n o n  est facturn and conditions performed and 
no t  broken, upon which issues were joined and the case tried at Caswell, 
on the last circuit, before his Honor, Set t le ,  J. 

The plaintiffs having on the trial offered evidence of the execution of 
the instrument by the defendants and that the letter aforesaid was in 
the proper handwriting of Woodburn, proposed to read them to the 
jury, but the defendants objected: First, that the covenant created an 
obligation in favor of Bencini but not to the plaintiffs; secondly, that the 
letter endorsed, being in Woodburn's handwriting, could not be read 
against the defendants. His Honor allowed both to be read. The plain- 
tiffs then called as a witness A. Bencini, who stated that the plaintiffs 
were contractors for carrying United States mail in four-horse coaches 
on two lines, one passing through Greensborough and the other ending 
there, for four years from and after 1 January, 1835; that he -was their 
agent in superintending said line, and had received the obligation de- 
clared on in the letter aforesaid a few days after it bears date; that in 
consequence thereof Woodburn, who was the keeper of a tavern in 
Greensborough, was allowed to keep the stage house at that place and to 
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receive money for their fare from passengers tra?elling on either of the 
routes before mentioned. That the transfer of the stage to Woodburn's 
house took place on 1 January, 1837; that Woodburn settled with him, 
Bencini, as agent of the plaintiffs, at the expiration of the first quarter 
of that year, ending 1 April, and paid over to him the balance then due. 
He further stated that in the usual course of business on those stage 

L, 

lines way-bills were sent by each stage, in which were inserted the 
names of the passengers, the amounts paid by each, and to whom (393) 
paid, entered by the particular person receiving the money and 
attested by his signature; that Woodburn continued to be a receiver for 
the plaintiffs until September, 1837, when he died, reported to be wholly 
insolvent, and that there had been no executor or administrator of his 
estate; that there had been no settlement or payment by him to witness 
after 1 April aforesaid. The plaintiffs then offered in evidence the way- 
bills, on proving Woodburn's handwriting of the entries charging him- 
self with the receipt of moneys. This evidence was objected to by the 
defendants, but admitted by the court. The defendants all resided in 
Greensborough, where Woodburn lived, and the plaintiffs, one of whom 
lived in Caswell County and the others in Virginia, showed a formal 
demand made on each of the defendants in writing on 6 April, 1838, 
before this suit was instituted. and refusal bv them. 

The defendants in cross-examining the witness Bencini, inquired 
whether he had not heard Wellford, one of the plaintiffs, say that he 
had sold his interest in the mail contracts aforesaid to one Crusenberry 2 
The plaintiffs objected that such sale could be made only in writing and 
with the approbation of the Postmaster General, and that par01 declara- 
tions were not admissible to prove the transfer. His Honor admitted the 
evidence and the witness stated that he had been told by Wellford that 
he had made a sale of his interest aforesaid to Crusenberry on certain 
conditions, in the summer of 1836, but that Crusenberry failed to corn-. 
ply, and he sold to Price, one of the plaintiffs. I t  was insisted by the 
defendants that if Wellford had transferred his interest he was improw- 

A L 

erly joined in the action; that the plaintiffs had been guilty of laches, 
which would prevent a recovery by failing to notify the defendants that 
they accepted the covenant aforesaid-by failing to settle with Wood- 
burn during his life-by failing to take any steps against his estate after 
his death, and by failing to demand payment from the defendants pntil 
the April following; and that what was due diligence was a question of 
law. His Honor instructed the jury that the instrument declared on was 
not negotiable, and that if Wellford had assigned his interest in the stage 
concern so as to transfer it in equity, he was still a proper and neces- 
sary party to an action at law on the instrument. That it was 
necessary for the plaintiff to show that the defendants had (394) 
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notice that their cov&ant of guaranty was accepted by them, and the 
jury were to inquire from the evidence in the cause whether the defend- 
ants had such notice. That i t  was also incumbent on the plaintiffs to 
prove that they had used due diligence, and that what was due diligence 
was partly a matter of law and partly a matter of fact. That if the 
accourlt of Woodburn against the plaintiffs for the keeping of horses, 
etc., in the second quarter of the year ending 1 July, was equal to the 
amount of his receipts for them during that period, then there was no 
want of diligence in not calling on him to account during his life; that 
in  general a guarantor had a right to notice from the guarantee of the 
default of the principal; but if they were satisfied that Woodburn died 
insolvent and that there had been no executor or administrator of his 
estate, nor property which could be subjected to the plaintiffs' claim, 
then no demand on them earlier than that shown in  this case was neces- 
sary to enable the plaintiffs to recover. A verdict was returned for the 
plaintiffs, upon which a judgment was rendered and the defendants 
appealed. 

J .  T.'Morehead for the defendants. 
W.  A. Graham for the plaintifis. 

GASTON, J. The two first objections taken by the defendants on the 
trial have not been pressed upon the Court in the argument here, but as 
they appear upon the record they must be noticed, and may, with pro- 

. priety, be considered together. The covenant declared upon does not in 
terms express with whom it is made. I t  is a "guaranty" under the seals 
of the defendants "that Woodburn will pay to Bencini all such sums of 
money as shall come to his hands as the agent of Peck, Wellford & Go.", 
and it was transmitted by mail on the day it bears date by Woodburn to 
Bencini, with an indorsation in Woodburn's handwriting that it should 
be shown to Price, one of the firm of Peck, Wellford & Co. I t  was 
objected by the defendants that upon the covenant itself it appeared to 
have been made with Bencini, and that the indorsation being the act of 

Woodburn alone could not be received in  evidence to alter the 
(395) effect of the covenant. I t  is not to be questioned but that the 

action upon this contract must be brought by the party with 
whom it was made, because in  him is vested the legal interest in the con- 
tract. But the instrument does not in express terms declare with whom 
the engagement is entered into, and therefore per se must be wholly in- 
operative, unless we can fairly collect from the scope of the engagement 
threin set forth to whom the defendants became bound. We are of opin- 
ion that it does sufficiently appear upon the face of the instrument that 
the contract was made with Peck, Wellford & Go. I t  is a contract of 
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guaranty for the performance of a duty on the part of Woodburn, grow- 
ing out of his relation as agent to Peck, Wellford & Go., and affecting the 
disposition of their property. Now, although a covenant expressly made 
with A, but declared to be for the benefit of B, vests the legal interest in 
A, yet where the covenantee is not expressly declared the inference of 
law; because the inference of reason is that the covenant is made with 
him or them for whose benefit it purports to have been given. The 
moneys to be received by Woodburn are the moneys of Peck, Wellford 
& Go., not of Bencini, and a failure to pay them to Bencini would be 
their loss, not his. Woodburn is the agent of Peck, Wellford & Go., not 
of Bencini, and they, and not he, have an interest in the fidelity of that 
agent. Although the moneys thus collected in the course of this agency 
are to be paid to Bencini, yet they are to be so paid as the moneys of 
Peck, Wellford & Go., in  discharge of a duty to them. The covenant of . 
guaranty is therefore in legal contemplation made with them. They 
eould release it-they have a right to enforce it. Entertaining this opin- 
ion we are relieved from the necessity of a particular consideration of 
the second objection, for the evidence, whether competent or not, could 
in  no way prejudice the defendants. 

The next question presented to us respects the admission in  evidence of 
the way-bills which were offered by the plaintiffs to show the amount 
that had been received for them by Woodburn, while acting as their 
agent. These way-bills had been made out by him and transmitted at  the 
times they bear date to the plaintiffs or their other agents, setting forth 
the names of the passengers going with the way-bills and the sums 
by them paid for their passage money respectively. The recep- (396) 
tion of this evidence was opposed upon the ground that i t  
amounted to no more than the declarations of Woodburn, and could not 
bind the present defendants. We are of opinion that the evidence was 
competent and proper. I t  is a well-established rule that where a person 
who has peculiar means of knowing a fact makes a declaration or a writ- 
ten entry of that fact, which is against his interest at the time, such 
declaration or entry is, after his death, evidence of the fact as between 
third persons. Warren v. Greanville, 2 Strange, 1129; Barry v. Bib- 
bington, 4 Term Rep., 514; Higham v. Ridgway, 10 East Rep., 109; 
Middleton v. Milton, 10 Barn. and Cres., 317 (21 Eng. Com. Law Rep., 
84). I t  is true that in the case of Goss v. Wattington, 3 Brad. and Bing., 
132 (7 Eng. Com. Law Rep., 379) the Chief Justice, in  delivering the 
judgment of the Court, expresses an opinion (if the reporters be correct) 
that receipts given by a collector for taxes to those making payment, are 
not to be admitted as evidence against his sureties for the faithful dis- 
charge of his duties, after the death of the collector. I t  is worthy of 
remark, however, that the point was one wholly immaterial to the deci- 
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sion of the case, and that in Middleton v. Mi1to.n the correctness of that 
opinion has been very strongly denied. But there was a peculiar pro- 
priety in receiving the evidence here objected to. I t  was admissible 
within the principle sanctioned in Goss v. Wattington, Whitmarsh v. 
George, 8 Barn. and Cres., 556 (15 Eng. Com. Law and Rep., 295) and 
other cases, because it was a part of Woodburn's duty to make out and 
transmit these bills exhibiting his receipts on account of his principals, 
and they were made out and transmitted in the discharge of that duty in 
the regular and ordinary course of business. I t  was the mode of account- 
ing and charging Woodburn which must have been contemplated by the 
defendants when they guaranteed his fidelity in paying what he might 
collect in  the course of his agency. 

I t  appears from the case stated that upon the cross-examination of 
the witness Bencini, he was asked by the counsel for the defendants 

whether he had not heard from Wellford, one of the plaintiffs, 
(391) that he had sold his interest in the mail contracts to one Crusen- 

berry, and that the witness answered that he had heard Wellford 
say that he had sold his interest to Crusenberry upon conditions in the 
summer of 1836, and that those conditions not having been complied 
with he had sold that interest to Price, another of the plaintiffs. There- 
upon the counsel for the defendants insisted that Wellford was improp- 
erly joined as a party plaintiff, but the Court instructed the jury that 
Wellford's interest in this covenant was not negotiable and that a sale of 
his interest in the mail contracts could operate as a transfer only in 
equity. I t  has been urged here that the fair inference is that the sale 
by Wellford to Price was made either before the covenant was executed, 
or before Woodburn entered upon his agency for the mail contractors, or 
at all events before that agency was concluded by Woodburn's death; 
that such sale passed the legal interest of Wellford, and that the plain- 
tiffs could sustain no action on the guaranty, or at all events no action 
for the damages sustained after such sale. This Court is of opinion 
that no such inference can be drawn by them, or could have been legiti- 
mately drawn by the jury; first, because it is distinctly stated in the case 
that Woodburn acted as the agent of the plaintiffs, up to the day of his 
death; and secondly, because the cross-examination left it wholly uncer- 
tain when the sale to Price was made. I f  the sale was made before the 
death of Woodburn this was a fact which it was incumbent on the de- 
fendants to establish. No instruction could be asked for upon a hypo- 
thetical statement of facts, and the prima facie right of the plaintiffs to 
recover could not be defeated by vague conjecture. We feel it our duty, 
therefore, to dismiss the consideration of this objection without express- 
ing any opinion upon it. 
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We also forbear from consider~ng whether there was any laches on the 
part of the plaintiffs in  not calling Woodburn more frequently to ac- 
count, or in not notifying the defendants earlier of his failure to pay 
over the moneys by him received, and also whether the instructions 
given by the judge in  relation to the alleged laches and the legal conse- 
quences thereof, if shown, were correct or incorrect. I t  does not appear 
that any evidence was offered showing, or tending to show, that 
an injury had been sustained by reason of such alleged laches. (398) 
Were it admitted that the defendants could set up mere delay or 
want of diligence in  the plaintiffs as a defense at  law against an express 
unconditional covenant-and had such laches been ever so clearly estab- 
lished-it could operate, at  most, but to relieve the defendants to the 
extent of the loss thereby thrown upon them. 

The result is that the defendants have not established any sufficient 
error upon which to reverse the judgment rendered below, and i t  must, 
therefore, be affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited: Peace v. Jenkins, 32 N. C., 357; T'Villiarns v. Alexander, 50 
N.  C., 163; Carr v. Stanley, 52 N.  C., 133; Xhaffer v. Gaynor, 117 \ 

N.  C., 24. 

THOMAS V. ROBERTS QUI TAM. V. HENRY J. CANNON. 

Qualification of Voter-Residence-Domicile. 

1. Under the eighth section of the Constitution a residence within the State 
for twelve months immediately preceding the day of an election-no mat- 
ter in what county or counties of the State-is sufficient to entitle one, 
otherwise qualified, to vote for members of the House of Commons for the 
county in which he resides at the day of election. 

2. By a residence in the county, the Constitution intends a domicil  in that 
county. This requisition is not satisfied by a visit to the county, whether 
for a longer or a shorter time, if the stay there be for a temporary pur- 
pose, and with the design of leaving the county when that purpose is 
accomplished. It must be a fixed abode constituting it the place of h i s  
home.  

3. Arguments upon the policy of law, though undoubtedly admissible, are to 
be listened to with much caution. The interpreters of a law have not the 
right to judge of its policy, and when they undertake to find out the 
policy contemplated by the makers of the law there is great danger of 
mistaking their own opinion on that subject for the opinions of those who 
had alone the right to judge of matters of policy. 
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(399) THIS was an action of debt, brought by the plaintiff, to re- 
cover of the defendant the penalty prescribed by law (see 1 Rev. 

Stat., ch. 20) for having voted at  an election for members of the House 
of Commons without being entitled to vote at  such election. I t  was com- 
menced by a warrant before a single justice and carried by successive 
appeals to the Superior Court, in which it was tried on the last fall cir- 
cuit, at Northampton, before his Honor, J u d g e  Saunders .  Upon the 
trial the facts were agreed and were as follows: , 

At the election in the county of Northampton, in August, 1838, the 
defendant voted for members to represent that county in the House of 
Commons of the General Assembly. H e  was a native citizen of the State, 
and an inhabitant of that county; had attained the full age of twenty- 
one years, had repeatedly paid public taxes, and had resided in  the State 
all of his life, but he had not been an inhabitant of the county of North- 
ampton twelve month's immediately preceding the day of election, hav- 
ing removed into that county in the month of November, 1837, from the 
county of Wake, where he had always theretofore resided. His  Honor, 
upon these facts, was of opinion tha t the  plaintiff was entitled to recover, 
and gave judgment accordingly, whereupon the defendant appealed. 

/ 
B a t t l e  for t h e  defendant .  

(403) B. F. .Moore for t h e  plaintif f .  

(405) GASTON, J., after stating the facts of the case as above, pro- : 
ceeded as follows: The question of law arising upon these facts 

is, whether the defendant had the right to vote at  the said election. 
The 8th section of the Constitution, upon which the controversy arises, 

is in these words : "All freemen of the age of twenty-&e years, who have 
been inhabitants of any county within this State twelve months immedi- 
ately preceding the day of any election, and shall have paid public taxes, 
shall be entitled to vote for members of the House of Commons for the 
county in which he resides.'' The plaintiff insists that this section con- 
fines the right of voting to those who have been inhabitants of the particu- 
lar county in which they reside at the day of election, for twelve 
months immediately preceding that day; while the defendant contends 
that a residence within the State for twelve months preceding the day of 
election-no matter in  what couny or counties of the S t a t e i s  sufficient 
to entitle one, otherwise qualified, to vote for members of the House of 
Commons for the county in which he resides at the day of election. 
There is a very striking grammatical inaccuracy in the language of this 
section, for which i t  is difficult to account-unless it be that the section 
does not retain its original form, but in  passing through the Congress 
received some amendments which were so inserted as not to fit in exactly 
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with its genera1 structure. '(A11 freemen," etc., are entitled to vote for 
members of the county "in which he resides." I t  is evident, also, that 
whichever of the constructions contended for shall be adopted, the 
intent of the framers of the Constitution will be found not to have (406) 
been expressed in the most precise terms. These considerations 
but impress upon us more deeply the propriety of observing the leading 
rule in  the exposition of laws, of assigning to words their popular sig- 
nification without indulging in critical refinements. 

By the plaintiff it is assumed that the obvious sense of the words "any 
county" is some one county. We do not think so; and no better evidence 
can be asked to establish the reverse of this proposition than by recurr- 
ing to other parts of the same instrument, where "any" is annexed to 
nouns in the singular number. By the 16th section of the Constitution 
each member of-the Council of s ta te  is authorized to have his dissent 
recorded to "any" part of the proceedings of the body. Can i t  be 
doubted but that, under this section, he may have his dissent recorded 
to as many parts of the proceedings as he may disapprove of 2 I n  the 
19th section the Governor is declared to have power, by the advice of 
the Council of State, to prohibit the exportation of "any" commodity. 
I n  the 23d section officers offending against the State by a violation of 
"any" part of the Constitution are declared liable to impeachment. By 
the 25th persons who have been receivers of the public money are ren- 
dered ineligible to "any" office until they shall have accounted for and 
paid into the treasury the sums thus received. I n  the 27th i t  is de- 
clared that "any" member of the Senate, House of Commons, or Council 
of State, accepting a certain office, shall thereby vacate his seat. I t  is 
needless to multiply instances. I n  all of them it is manifest that "any" 
is used in its largest sense as synonymous with "whoever" or "whatever," 
and as embracing one or more as the case may be. 

I t  is further urged on the part of the plaintiff that if a residence of 
twelve months within the s ta te  be qualification intended by this section, 
the words "in any county" are superfluous, and may be rejected as,un- 
meaning. Without denying all force to this objection it may, neverthe- 
less, be observed that amid the infinite varieties of style which give 
character to the expression of thought, the most rare is that which com- 
presses within the smallest compass of words, while i t  faithfully conveys 
all that is intended to be communicated. Redundancy of lan-- 
guage is so common that it would be hazardous to draw any (407) 
definite conclusion with much confidence, from the mere use of 
unnecessary words. On the other hand it is insisted that if the purpose 
of the section be to require a residence of twelve months within the 
county where the vote tendered, the words at the end of the section 
"for the county in which he resides" are not only superfluous but inap- 
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propriate. They are superfluous, because the sense would be complete 
without them, and they are inappropriate, for they hold out the idea that 
the county of residence on the day of election may be different from that 
in which the previous term of residence has been completed. Upon the 
whole were we to confine out attention altogether to the words of this 
section we should probably lean to the construction set up by the defend- 
ant, because the other or mixe rigorous interpretation is not indicated 
with sufficient distinctness. 

But however this might be there are other considerations which tend 
very strongly to establish the interpretation which we are inclined to 
adopt upon the words of the section. I n  the immediately preceding sec- 
tion, prescribing the qualifications of voters for the other branch of the 
Legislature, the language is: "All freemen of the age of twenty-one 
years, who have been inhabitants of a n y  one county within the State 
twelve months immediately preceding the day of any election, and pos- 
sessed of a freehold within t h e  same county  of fifty acres of land for six 

' months next before and at the day of election, shall be entitled to vote for 
a member of the Senate." If the residence required by the 8th section 
were the same with that required by the 7th) how are we to account for 
the marked change of phrase from "any one county" to "any county"? 
Why is the emphatic and exclusive term "one" used in the 7th section, 
discarded in the gth? Again : I n  the 7th section where "county" is twice 
mentioned, when i t  occurs the second time it is described as the "same 
county." Now, it is exceedingly improbable that in the 8th section, 
where county is also twice mentioned, the same form of expression would 
not have been wed when the word occurs the second time if the same 

county were in this section also intended. This striking change 
(408) of phraseology indicates a change of purpose. I t  indicates, we 

think, that for the exercise of the limited franchise of voting for , 
a Senator the Constitution requires not only a freehold, but a residence 
of twelve months in the county of the freehold; while it gives the more 
general right of voting for the popular branch of the Assembly to all 
freemen who have attained full age and have paid a public tax, and have 
resided twelve months in, the State immediately preceding the election; 
and it provides that this right shall be exercised in the counties repec- 
tively, whereof they may be actually inhabitants at the time when their 
suffrages are given. 

Besides, if the rigorous construction be adopted every citizen who shall 
have removed from one county to another within twelve months before 
the election of members of the General Assembly, is, in that election, alto- 
gether deprived of a vote. He cannot vote in the county to which he has 
removed, because he has not been an inhabitant oT that county for twelve 
months immediately preceding the day of election, nor can he vote in 
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the county from which he has removed, because he is not residing there 
a t  the day of election. Now, when we take into consideration that when 
the Constitution was framed, elections were annual, i t  can scarcely be 
believed that this penalty of temporary disfranchisement, consequent 
upon every removal, was designed to be imposed. I n  the first place the 
genius of the Constitution is favorable to the extended right of suffrage, 
which makes representation go hand in hand with taxation. No removal 
exempts the citizen from the obligation to pay his tax-and the right of 
being heard in  the disposition of the revenue, to which he has contrib- 
uted, will not lightly be supposed to be suspended by a change of resi- 
dence from one side to the other of a county line. Still less should we be 
disposed to yield to this supposition when we contemplate the known 
state of things when the Constitution was formed. Population was 
flowing in a regular and constant tide from the seaboard into the inte- 
rior;  every day new settlements were formed farther and farther towards 
the West; and new counties were springing up almost every year as the 
Indians retired and the white man advanced into the more distant re- 
cesses of the forest. 

The requisition of a previous residence of any duration in  the (409) 
counfy where the suffrage should be offered, was wholly unknown 
under the colonial government. The oath which the freeholder (for none 
but freeholders could then vote) was required to take, if his qualifications 
were disputed, is given in  Davis's Revisal, page 248. "You shall swear 
that you have been six months an inhabitant of this P~ovince; and that 
you hare been possessed of a freehold of fifty acres of land for three 
months past in your own right, in  the county of ; and that such 
land hath not been granted to you fraudulently, on purpose to qualify 
you to give your vote; and that the place of your abode is in  the county 
of---. , and that you have not voted in this election." A previous 
residence of six months within the province provided the person offering 
to rote had the requisite freehold qualification, entitled him to vote in 
the county which was the place of his abode on the day of election. The 
Coastitution hath very clearly substituted the payment of a public tax 
for the freehold qualification, and required a residence of twelve, instead 
of a residence of six, months, but that it has introduced an entirely new 
qualification, a previous residence exclusively within the county in 
which the voter has his abode on the day of election, ought distinctly to 
appear, before we can presume it to have been intended. 

Certain considerations of public policy have been suggested in  the 
argument of the plaintiff's counsel as having probably operated on the 
minds of the framers of the Constitution, SO as to induce them to require, 
and which should influence the judgment of the expounders of the Con- 
stitution in  construing it, to require this exclusive and continued resi- 
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dence as one of the qualifications of the voter. I t  has been said that, 
without it, the voter cannot be supposed to have acqnired that knowl- 
edge of the peculiar interests of the county, or that acquaintance with 
the character, talents and political views of the candidates for his 
suffrage, as to enable him to aid in  selecting a fit representative of the 
county. Arguments of this kind, though undoubtedly admissible, are to 
be listened to with caution. The interpreters of a law have not the right 

to judge of its policy, and when they undertake to find otlt the 
(410) policy contemplated by the makers of the law there is great dan- 

ger of mistaking their own opinions on that subject, for the opin- 
ions ofi those who had alone the right to judge of matters of policy. 
Now what is there upon which we can ground anything like a confident 
belief that the considerations now urged upon us had the weight with 
the framers of the Constitution supposed in this argument? Whether 
strong or weak they are obvious considerations, and could scarcely have 
escaped notice. I s  it absurd to suppose that when thns presented to 
notice, they were met by other considerations of policy, which in their 
judgment, outweighed them? Might not the Congress haae thought that 
in a State almost exclusively agricultural, where the occupations in one 
county were the occupations in  all the counties, a residence of twelve 
months within the State was sufficient to give the citizens that knowledge 
of i ts  general interest, to excite that sympathy for the common weal, and 
to afford that acquaintance with the principles and talents of the candi- 
dates for popular favor, as to render i t  unwise to stifle altogether the 
voice of him who had divided his residence between two or more coun- 
ties? Such, beyond question, was the opinion which had been generally 
entertained up to the time of framing the Constitution, and without 
some evidence, we are not to presume that this opinion was then aban- 
doned. But, in truth, the evidence, if any, is all the other way. Before 
the Revolution there had been conferred on certain towns a distinct right 
of representation in the legislative body, and this privilege, to a certain 
extent, was preserved and secured by the Constitution. The avowed 
purpose for granting this special franchise was for that the inhabitants 
of these towns, because of their peculiar pursuits, were supposed to have 
important interests, distinct from those of the great body of the com- 
munity, which required the protection of representatives selected ex- 
clusively by them. Now, when the Constitution defines the qualifications 
of a voter in one of these towns i t  explicitly declares that he shall either 
have a freehold in  and be a resident thereof at the day of election, or 

"shall have been an  inhabitant of such town twelve months next 
(41 1) before and at the day of election ;" thereby unequivocally mani- 

festing that, in regard to these municipalities, having peculiar in- 
terests, i t  was designed that the voter should have that connection and 
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sympathy with these interests as would induce him to prefer a fit repre- 
sentative df them. Thus we see that when the framers of this instru- 
ment deemed an exclusive residence of a determinate duration, within 
the limits of a particular town, an essential qualification for a voter in 
that town, they declared this purpose in express terms, and the inference 
is almost irresistible that such purpose would have been as plainly de- 
clared, with respect to the voters in a county, if, in regard to county 
representation, that purpose had been entertained. Express io  u n i u s  est 
exclusio alterius.  

I t  may not be amiss to remark that by a residence in the county the 
Constitution intends a domici l  in that county. This requisition is not 
satisfied by a visit to the county, whether for a longer or a shorter time, 
if the stay there be for a temporary purpose, and with the design of leav- 
ing the county when that purpose is accomplished. I t  must be a fixed 
abode therein, constituting it the place of h i s  home .  This residence or 
domicil is a fact not more difficult of ascertainment, when required as 
the qualification of a voter, than residence or domicil at the moment of 
a man's death, which is so important in regulating the disposition and 
management of his estate after death. 

I t  has been urged that there is more room for the commission of 
frauds if the liberal construction insisted on by the defendant be adopted 
than there would be if the rigorous construction contended for by the 
plaintiff were established. The correctness of this remark is admitted. 
There is not the same facility in feigning with success a continued resi- 
dence of twelve months in a county, as in falsely pretending a residence 
on the day of the election-nay, i t  may be, when a general election 
throughout the State takes place in neighboring counties on different 
days that, by a change, or a pretended change of residence between these 
different days, the fraud may be practised of voting twice at the same 
election. But the remark is of little weight as an argument to show 
what is the qualification actunl ly  required by the Constitution. I t  
proves only that the more the elective franchise is fettered by re- 
strictions the more difficult becomes the usurpation of it by those (412) 
not entitled-but it neither proves nor tends to prove that be- 
cause of such difficulty the franchise is to be restrained by construction 
where it is not clearly restrained by the Constitution. The sole inquiry 
is, what are the limits there imposed upon i t ?  and it is the proper busi- 
ness of legislation to prevent those abuses of fraud or violence, to which 
all that is valuable here below is necessarily exposed. I n  the discharge 
of this duty the Legislature has provided that every person tending a 
vote at  any election may be required to swear that he has not previously 
voted in that election, and that he possesses the qualifications required 
of a voter by the Constitution; and i t  has also imposed penalties on those 
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who may vote contrary to law. If these provisions, and those securing 
impartial judges of elections, should prove ineffectual it is'not to be 
doubted but that other and more efficacious provisions will be devised to 
meet the mischiefs disclosed by experience. 

We believe that, in truth, frauds in elections are not often committed 
with us. There has been, we understand, some difference of opinion in 
a few of the counties in relation to the question now under considera- 
tion, which has produced an unsteadiness of practice, which, in moments 
of strife and excitement is too readily ascribed to corrupt motives. The 
general opinion and the general practice have, undoubtedly, however, 
been in conformity with what we understand to be the true meaning of 
the Constitution. That meaning, once fully settled and generally 
known, there is great cause to hope that neither fraud nor mistake in 
relation to this subject will prevail to any very injurious extent. I t  is 
the opinion of this Court that the judgment of the Superior Court ought 
to be reversed with costs. 

PER CURIAM. Judgment reversed. 

Cited: Lawrence v. Pitt, 46 N. C., 349 ; Hamon v. Grizzard, 89 N.  C., 
120; Fulton v. Roberts, 113 N. C., 428. 

(413 ) 
JOHN GOODBREAD, ADMR. OF DAVID DICKEY, CHAIRMAN, ETC., FOR THE USE 

OB JOHN HALFORD v. NEWMAN WELLS ET AL. 

Judgment Not E1i.na1--Appeal. 

An appeal will not lie from a judgment which is in its nature and professes 
to be final, when it appears that at the same term wherein the judgment 
purports to be rendered, a rule was obtained by the party cast to exclude 
from the taxed costs certain witness tickets, which rule was "suspended 
and continued over to the next term of the court for hearing." 

AFTER the new trial granted in this cause at December Term, 1837 
(See 2 Dev. and Bat. Rep., 476)) it was again tried at Rutherford, on 
the last circuit, before his Honor, Judge Toorner, when a verdict was 
rendered in favor of the plaintiff upon the issue joined, and his damages 
assessed to $84.50. A motion for a new trial was made by the defend- 
ant's counsel, which being refused, he obtained a rule upon the plaintiff 
that the tickets of certain witnesses should not be taxed against him in 
the bill of costs, which rule was "suspended and continued over to next 
court." The record then shows that there was a judgment of the court 
"that the plaintiff recover of the defendants in this case the sum of 
$84.50, with interest on $50 from 30 April, 1839, until paid and costs," 
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from which judgment the defendants prayed and obtained an appeal to 
the Supreme Court, and a case was stated by his Honor and sent up with 
the transcript, showing the legal matters urged by the defendants on 
the trial  of the issue and the instructions prayed in relation thereto, 
the refusal of the Court to give such instructionseand the exceptions of 
the defendants to that refusal. 

N o  counsel appeared for the defendant in this Court.  
D. B. Galdwell for the  plaintiff. 

GASTON, J. Upon examination of the record i n  this case we are of 
opinion that we cannot take jurisdiction of it. Appeals to this court 
from judgments in  the Superior Courts, are of two kinds. Appeals may 
be allowed from any final judgment, sentence or decree of the Superior 
Court, and in every case of such appeal the Supreme Court may 
render such sentence, judgment, or decree as, on the inspection of (414) 
the whole record i t  shall appear to them ought, in  law, to be ren- 
dered thereon, and may cause the same to be enforced and executed by 
any proper process. I t  is also in the discretion of the judges of the 
Superior Courts to allow an appeal to the Supreme Court from any in- 
terlocutory order, judgment, or decree, at  the motion of the party sup- 
posing himself aggrieved thereby, upon such terms as they shall deem it 
just and equitable to prescribe; and when such appeal shall be allowed, 
the judge allowing the same shall direct so much only of the record and 
proceedings in  the cause to be certified to the Supreme Court, as he 
shall think necessary to present the question or matter arising upon such 
appeal fully to be considered by the Court. I n  appeals of this kind the 
record of the cause still remains in  the Superior Court, and the Supreme 
Court cannot enter any judgment reversing, affirming, or modifying the 
order, judgment, or decree appealed from, but has authority only to 
cause its opinion to be certified to the Superior Court, with instructions 
how to proceed upon the subject-matter of the appeal. See 1 Rev. Stat., 
ch. 4, secs. 22, 23, 28; ch. 33, sec. 11. 

The record transmitted to us purports to be t h e  record of the  cause. 
I t  contains the pleadings, the issues, and the finding of the jury thereon. 
I t  sets forth a case in  the nature of a bill of exceptions, showing the 
legal matters urged by the defendant on the trial of the issue, and the 
instructions prayed i n  relation thereto, the refusal of the court to give 
such instructions, and the exceptions of defendants to that refusal. It 
further shows that a motion for a new trial was made by the defeqdants, 
and that this motion was overruled; that a judgment was thereupon 
rendered that the plaintiff do recover of the defendants the sum or 
$84.50, with interest on $50 from 30 April, 1839, until paid, and costs, 
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and that defendants being dissatisfied with said judgment prayed an 
appeal to the Supreme Court, which was granted. Thus far the judg- 
ment has every quality of a final judgment, and none whatever of an 
interlocutory judgment. The appeal is taken as of.right to remove the 
entire record into th% court for affirmance, reversal, or correction, ac- 
cording to law, and is not at all in the nature of a consultative appeal 

directed by the court below, at the request of one of the parties, 
(415) but still in the exercise of its discretion. to obtain the advice of 
\ ,  

this Court upon the decision of some plea, or in regard to some 
default or other proceeding which does not determine the suit, and of 
the propriety of. which decision the court below doubts. I f  we have 
cognizance of the cause it is of the whole cause as of one brought up by 
aDieal from a final sentence. But the record shows that however final 
L L 

this judgment may profess to be it has in truth been suspended in its 
operation by the court which rendered it-and therefore cannot be 
viewed by us as one final in its nature. The record shows that at the 
very term wherein the judgment purports to have been rendered a rule 
was obtained by defendants upon the plaintiff to show cause wherefore 
the taxed fees of certain witnesses of the plaintiff should not be excluded 
from the costs to be recovered by the plaintiff, and that this rule was 
"continued over to the next term of the court for hearing." 

The cause therefore is still in the court below for further action 
thereon, and until that action be had it cannot be removed because of 
alleged error into this court. Suppose that on an inspection of the 
whole record we should discover no error, what judgment could we ren- 
der in respect to that part of the plaintiff's costs which is yet the subject 
of dispute in the court below? Ought these to be included in or excluded 
from our judgment? Or should our judgment, whatever it might be in 
regard to this as yet undecided part of the controversy, be rendered sub- 
ject to the correction of that court? These are stated as some of the 
absurd consequences which would result from our regarding the judg- 
ment appealed from as a final judgment. 

The cause is kept below professedly indeed for one purpose only-but . 

nothing has been finally adjudged there. While the cause remains be- 
low it is subject to the control of that court for all legitimate purposes. 
That court may yet allow amendments-award a repleader-grant a 
new trial, and do any other matter in relation to the subject-matter in 
controversy before it which any court may lawfully do in regard to a 
cause before its final disposition. 

Our only proper course, we think, is to dismiss the appeal as prema- 
ture. 

Appeal dismissed. 
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WILLIAM H. HORAH, CASHIER, V. WILLIAM W. LONG ET AL. 
(416) 

, znuance. Words  of Description of Payee-Discont ' 

1. A note payable to-A. B., "cashier, or order," and "negotiable and payable" 
at a particular bank, is payable to A. B., individually, the word "cashier' 
being only descriptive of the person; and the expiration of the charter of 
the bank at which the note is "negotiable and payable" will not at law 
affect his right to recover on it. 

2. If, after a judgment against him, the defendant comes into court at a subse- 
quent term and procures the judgment to be set aside and pleads to the 
action, and a verdict is subsequently rendered against him, it is no 
discontinuance of the action of which he can take advantage; and if it 
were a discontinuance it would be cured by the verdict under our act of 
amendment. 1 Rev. Stat., ch. 3, see. 5. 

THIS was an action of debt upon a bond, which was made payable to 
"William H. Horah, Cashier, or order," and '(negotiable and payable at  
the Branch of the State Bank at Salisbury." The action was com- 
menced in  the county court of Mecklenburg, and at  November Term, 
1834, of said court, the parties by their attorneys appeared in open court, 
when the following entry was made, viz: "Judgment." At May Term, 
1835, the cause was, by order of court, reinstated on the trial docket, and 
the defendants entered their pleas and at  a subsequent term i t  was tried 
and a verdict and judgment rendered in  favor of the plaintiff, upon 
which the defendants appealed to the Superior-Court, where, on the last 
circuit, i t  was tried before his Honor, Judge; flash, when the plaintiff 
having obtained n verdict the defendants moved in arrest of judgment, 
and assigned the following reasons : First, because the charter of the - 
State Bank had expired. Secondly, because i t  appeared on the face of 
record, certified from the County to the Superior Court of Mecklenburg, 
that there had been a discontinuance of said suit. The reasons in arrest 
were overruled by the Court, and judgment being rendered for the plain- 
tiff, the defendants appealed. 

Boydem and A. M.  Bur ton  for the  defendants. 
D. P. Caldwell for the  plaintiff. 

GASTON, J. Neither of the exceptions in  arrest of judgment (417) 
is good. The expiration of the charter of the Bank, whereof the 
plaintiff was cashier at  the time of the execution of the note on which 
he  brought this action, is a circumstance which in  no way affects his 

* right to recover the debt demanded. I t  was due to him personally. The 
word "cashier" was but descriptive of the individual to whom the note 
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was made payable. The legal interest of the debt was in  the plaintiff. 
The action was properly brought by him and the judgment rendered for 
him in  his natural capacity. Whether he was a trustee for the Bank, or 
any other person, is an inquiry with which a court of law has no con- 
cern. 

There has been no discontinuance of the action, whereof the defend- 
ants can take advantage. A judgment had been rendered for the plain- 
tiff, which put the defendants out of court. But they came into court, 
had the judgment set aside, and, at  the same term pleaded over to the 
action. Subsequently to this voluntary appearance on their part the 
cause has been regularly continued in  court until the final judgment. 
But if there had been a discontinuance, it is cured by the verdict under 

. the statute, 32 Henry VIII ,  and our act of amendment. 1 Rev. Stat., 
ch. 3, see. 5. The judgment is affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited: Whitehead v. Grifin, 47 N. C., 4 ;  Pox v. Horah, 36 N. C., 359. 

(418) 
DEN ON DEM. OF DANIEL MURRAY ET AL. v. ANDREW SHANKLIN. 

Appeal--Lost Papers-Certiorari. 

Where a judgment has been given pro forrna in the court below, and an 
appeal taken to the Supreme Court in order to get its decision upon cer- 
tain questions, but the judge omitted making up a case during the term, 

a and the attorneys of the parties took the papers from the clerk's office 
and carried them off for the purpose of making out the case and did not 
return them to the office till it was too late for the clerk to send up the 
transcript in time, which he swore he would have done had the papers 
been returned soon enough, a certiorari will be granted to the appellant 
upon his deposing that he never intended to abandon his appeal. 

A MOTION was made for a certiorari, to bring up the record in this 
case. I t  appeared that the action had been brought by order of 
Court, for the purpose of deciding certain questions of title and posses- 
sion, material in  a petition for partition, pending between the parties; 
that the jury found a verdict for the lessors of the plaintiff, subject to 
the opinion of the court on a case agreed; and the court, pro forma, gave 
judgment for the lessors of the plaintiff. That the defendant appealed 
and i t  was agreed by the lessors of the plaintiff that he should not give 
security for the appeal. The deputy clerk of Hyde Superior Court 

328 
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stated in  his affidavit that the case for the Supreme Court was not made 
up by the judge during the term, and that the papers in the cause were 
taken to Beaufort County by the attorneys in the cause, and he did not 
get them back to Hyde in  time to make out a transcript before Friday in 
the second week in June, when he mailed the transcript for the Supreme 
Court. The transcript did not, and could not, arrive in time. The 
defendant deposed that he never intended to relinquish his appeal; that 
his attorney promised that he would see that the case should be sent to 
the Supreme Court. 

Devereux for the  defendant. 
. Badger for the lessors of the plaintiff. 

DANIEL, J., after stating the facts upon which the motion for (419) 
the certiorari was founded, proceeded as follows: I f  the case had 
rested simply upon the neglect of the defendant or his attorney in  not 
sending the transcript to this Court in  time we should have had no hesi- 
tation in deciding against the motion. But there are other circum- 
stances arising out of the case and the affidavits which induce us to think 
it ought to be granted. First, there was no other mode of bringing the 
case to this court but by appeal, and therefore that form was observed, 
but i t  is apparent that, in substance, the cause was to come up by consent. 
The case underwent little or no examination in the court below, and i t  
was the intention of the court and both the parties that it should be 
brought here for a full examination and final determination as to the 
law. Secoi~dly, the papers belonging to th,e office, from which the clerk 
was to make a perfect record, had been taken from the office by the con- 
sent of each of the attorneys, and carried with them to another county 
(we suppose to make out a case) and were not returned in  time so as to 
enable the clerk to make a transcript to reach Court in time. I f  the 
case had been made out in term time by the judge or the attdrneys, and 
the papers belonging to the cause had not been carried away, the clerk 
himself, it seems, would have sent the transcript here in time, although 
not bound to do so. The defendant did not mean to abandon his appeal, 
and if he-bad called at  the office for the transcript he could not have got 
i t  in time. We think, for these various reasons, that a certiorari ought 
to issue as prayed for. 

PER CURIAM. Certiorari ordered. 

Cited: Roulhac v.  Miller, 89 N. C., 196; McCormic v. Leggett, 53 
'N. C., 427; Sticlcney v. Cox, 61 N. C., 496. 
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DEN ON DEM. OF HENRY FULLENWIDER v. THOMAS ROBERTS ET AL. 

Inadequacy of Conside.~ation--Prior Voluntary Conveyance. 

1. A purchase a t  a grossly and manifestly inadequate price is  not such a n  one 
as, under the statute of 27 Eliz., ch. 4, sec. 2 (1 Rev. Stat., ch. 50, sec. 2 ) ,  
can avoid a previous voluntary conveyance; but to  constitute a purchaser 
entitled to the benefit of that  statute the  purchase must be in good faith 
and f& a f a i r  pr ice;  and this the court should declare as  a rule of law, 
and not leave it  as  a question of intent to be passed upon by the jury. 

2. The court will not enter into the question of the inadequacy of the consid- 
eration, as  per se vitiating the sale, unless it be plain and great or gross, 
as  it is  commonly called. Prices may range between the extremes of 
what close men would call a good bargain on one hand, and a bad and 
even hard bargain on the other, and the law will not interfere. But when 
such a price is  given, or pretended to be given, that  everybody who knows 
the estate will exclaim a t  once, "Why, he has got the land for nothing!" 
as  only one-tenth, or even perhaps one-third, part of the value of the land 
were given, the law would be false to  itself i f  i t  did not say, sternly and 
without qualification, to such a person, that  he  had not entitled himself 
to the grace and protection of the statute. 

3. I t  is  generally true that deeds void by reason of bad faith as  to  creditors 
a re  also void as  to purchasers. They are  not, indeed, void a s  to pur- 
chasers because they are  so a s  to creditors, but by reason of the  bad faith 
which alike vitiates them as against both purchasers and creditors. 
There may, perhaps, be instances in  which purchasers would not stand on 
the  same footing with creditors. 

4. The term "purchaser" is not dsed in the statute of 27th Eliz. in  its technical 
sense, for one who comes to an estate by his own act. I t  is to be received 
in its popular meaning a s  denoting one who buys for money, and buys 
fairly, and of course for a fair price. 

5. The same rule prevails i n  equity as  a t  law with regard to purchasers set- 
ting aside voluntary or fraudulent conveyances under the statute, 27 Eliz. 

6. Fraud and good faith a re  generally questions of intent, and therefore 
proper'for the jury, whose province i t  is to  look into the mind and heart; 
but this proposition is not to be carried to the absurd extreme of cutting 
off the court frbm drawing from admitted facts any inference, however 
consonant to  reason or necessary i t  may be. Hence the courts have laid 
down rules a s  laws for the parties upon the question of inadequacy of - price in  a purchaser under the statute of 27th Eliz. 

7. This power of the court is not a novel assumption, nor can it  prove practi- 
cally dangerous or inconvenient. There will be differences of opinion a s  
to  the 'value of estates; also, opposing evidence a s  to  the price paid or 
agreed to be paid, and much allowance is to be made for the unwilling- 
ness of many men to lay out money unless they get a bargain, and like- 
wise for their reluctance to purchase what is claimed by another, and 
cannot be got by them without the trouble and expense of litigation. 
These a re  all proper considerations to  be left t o  a jury and to be weighed 
by them, under proper information a t  the same time as to the law. 
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THIS was an action of ejectment for a tract of land, upon which was 
a valuable gold mine, tried at Lincoln, on the last circuit, before his 
Honor, Judge  Nash. 

Upon the trial many points were raised, and the facts connected with 
them are fully stated in the record. But as the'opinion of this Court 
turns upon one or two of those questions only it will be useless to advert 
to any facts but those relative to the points on which the case is here 
decided. 

Both parties claimed under one William Falls, who was seized in fee, 
and in 1818 conveyed-in fee to John Dixon, upon the consideration 
stated in the deed of $500. At that time Falls was indebted to several 
persons, and he and Dixon, who were brothers-in-law, stated that the 
deed was made for the purpose of preventing Falls' creditors from sell- 
ing the land, and of preserving it for Falls' family. On the part of the 
plaintiff evidence was also given that the consideration, or pretended 
consideration was $500, as mentioned in the deed, but that it was divided 
into three installments-one payable in five years, another in nine years, 
and the third in seventeen years. On the part of the plaintiff there was 
then given in evidence a deed from the same William Falls to the lessor 
of the plaintiff for the premises in fee, bearing date 2 March, 1836, 
purporting to be made in consideration of $50, which sum was paid to 
said Falls, who then said that his reason for selling the land was that 
he was poor and unable to go to law about it. 

On the part of the defendant evidence was then given that the credi- 
tors of Falls at the date of his deed to Dixon had been all since satis- 
fied, and that at the time of the contract between the lessor of the plain- 
tiff and Falls and the execution of the deed in 1836, the premises 
were worth $25,000. The action was brought shortly after the (422) 
lessor of the plaintiff took his deed. On the part of the plaintiff 
it was contended that the deed to Dixon was fraudulent and void as 
against his lessor. 

On the part of the defendants it was, however, contended that although 
that deed might be fraudulent as to creditors and purchasers, yet the 
plaintiff's lessor could not take advantage thereof, because he did not 
represent any creditor of Falls, and because he was not a purchaser from 
him for a valuable consideration and bona fide. 

Xis Honor instructed the jury "that if the deed from Falls to Dixon 
was made to defraud the creditors of Falls, though it was good as against 
Falls himself and.al1 claiming under him as volunteers, yet it was void 
as to the creditors of Falls and as to purchasers from him, purchasing 
for a valuable consideration and bona fide, by force of the statute; that 
money was a valuable consideration; and that in coming to a decision of 
the question, whether the plaintiff's lessor had brought himself within 

3 3 1  



I N  T H E  SUPREME COURT. D O  
I 

the protection of the statute, they would take into consideration the real 
value of the land and the price given, and the circumstances attending 
the transaction. That the inadequacy of the price was not of itself suf- 
ficient to deprive the purchaser of the benefit of the statute, yet it must 
not be such an  inadequacy as shows the price was merely colorable and 
merely intended to get rid of the first conveyance. That when this is 
the case, or when the transaction is accompanied by any other circum- 
stances showing a fraudulent intent on the part of the purchaser, or a 
fraudulent combination between the purchaser and the seller to defeat 
the prior convey:~nce--in neither case can a subsequent purchaser entitle 
himself to the protection of the statute." And in applying those prin- 
ciples to the particular case the jury was directed that "if they were 
satisfied that the price the lessor of the plaintiff paid was merely color- 
able, or that his purchase was made with a fraudulent intention, or 
through a combination with Falls to defeat the conveyance to Dixon, 
then the lessor of the plaintiff was not a bona fide purchaser for a valu- 
able consideration within the language and meaning of the statute, and 
was not entitled to its protection. That on the contrary, if they should 

believe that the price was inadequate, yet that the lessor of the 
(423) plaintiff had purchased in  good faith he was entitled to the pro- 

tection of the statute, and the deed to Dixon was void as to him." 
The counsel for the defendants then moved the court further to in- 

struct the jury ('that if the, price given by the lessor of the plaintiff to 
Falls was greatly inadequate, or he purchased on speculation, his pur- 
chase was fraudulent and not entitled to the protection of the statute 
against the deed to Dixon." But his Honor refused the instruction 
prayed for, and repeated that before given, and there was a verdict and 
judgment for the lessor of the plaintiff, and the defendants appealed. 

Badger for t h e  def endants.  
D. F. Caldwell,  Alexander, Boyden!  and H o k e  for t h e  lessors of the  

plaintiff .  

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
The counsel for the defendants contend that the court erred in  laying 
down, in  the first part of the instructions, that the deed to Dixon, if de- 
signed to defraud the creditors of Falls, was void as against purchasers 
from Falls as well as against his creditors; and i t  is insisted that it was 
a prejudice to the defendants to leave the case to the jury upon that 
erroneous and irrelevant proposition. 

But we think the judgment cannot be reversed on that ground. I t  is 
generally true that deeds void by reason of bad faith, as to creditors, are 
also void as to purchasers. They are not, indeed, void as to the purchas- 
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em, because they are so as to creditors, but by reason of the bad faith, 
which alike vitiates them as against both purchasers and creditors. 
There may, perhaps, be instances in which purchasers would not stand 
on the same footing with creditors. I f  so, this certainly is not a case of 
the kind, for if the deed be fraudulent as to the creditors i t  is so upon 
the grounds that the sale to Dixon was merely colorable and in trust for 
Falls or his family, and that the consideration was never to be paid, if 
we are to judge from the relation of the parties and the distant periods 
to which the payments were deferred. Now the same considera- 
tions would render the deed voluntary, and so void as against a (424) 
subsequent purchaser under the statute, 27th Elizabeth. See 1 
Rev. Stat., ch. 50, see. 2. This is, as we think, what his Honor is, in 
fairness, to be understood to mean. At all eeents, the supposed error, 
if committed i n  this case, worked no prejudice to the defendants, and 
therefore furnishes no reason for setting aside the verdict. I t  could do 
the defendant no harm, because, clearly, the deed was here as much void 
under the 27th Elizabeth against the one class as it was under the 13th 
Elizabeth against the other class of those persons. But furthermore, 
the defendants did not even contend that the deed was good against pur- 
chasers, but i n  the instruction prayed by them expressly admitted i t  to 
be void both as to creditors and purchasers, and relied only on this : That 
the lessor of the plaintiff was not such a person as could claim the 
benefit of the statute for the protection of "purchasers for money or 
other good consideration." The defendants cannot, therefore, complain 
that the court accepted their own admission on this point. 

But upon the point on which the defense was placed, as just stated, 
the opinion of the court is that the law is for the defendants. Fifty 
dollars is not such a consideration for conveying an estate worth $25,000 
as will defeat a prior voluntary conveyance. I t  is too palpably and 
glaringly deficient to amount to a purchase within the Statute 27th 
Elizabeth; and so, we think, the jury ought to have been told. They 
were, on the contrary, instructed that, notwithstanding the price was 
inadequate, and greatly inadequate, they might find f h a t  the transac- 
tion was or was not fraudulent, according to the intent of the parties; 
whether it was or was not merely to defeat the previous deed. Without 
reading the instructions hypercritically we understand them to be sub- 
stantially that any sum of money constitutes a purchaser under the 
statute, and that the inadequacy of the consideration, however great, 
will not, of itself, take the case out of the statute unless the jury shall 
infer therefrom, as a fact, that the second conveyance was a contrivance 
merely to defeat the first. 

I n  those opinions this Court does not concur. We think there 
are cases, and that the present is one of them, in  which the inade- (425) 
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quacy of the consideration alone is sufficient to condemn the transaction, 
and strip from it the mask of a purchase, and t%at the court ought so to 
have stated to the jury as a matter of law. 

The opinion of his Honor as to the effect of inadequacy of price was, 
probably, drawn from the doctrine that an agreement cannot be set aside 
as between the parties merely for that cause. But the reason of that is 
that, if one will, without imposition, distress or undue advantage, make a 
bad bargain with his eyes open, he must stand to it. Nis agreement is  
sufficient, because his interests alone are effected by it. The cases of his 
creditors, however, or persons claiming under a previous conveyance 
from him, admit of a very different consideration. They fall within 
Lord Hardwick's fourth class of cases in Chesterfield v. Jansen: that of 
a fraud and imposition on third persons, not parties to the agreement. 
To the complaint of such third person i t  cannot-be replied that he can- 
not call the consideration petty and inadequate because he had assented 
to it. As against creditors and prior donees the price must be sufficient 
in  itself to sustain the deed. without the aid of their acceptance; for no 
such acceptance exists. Then i t  is to be inquired what price will put the 
statute in  operation, or what inadequacy will prevent its operation? We 
think that a fair and I-easofiabke price, according to the common mode of 
dealing between buyers and sellers was meant by the Legislature ; and at 
all events, no case is within the statute in  which the purchaser cannot, 
with a good conscience, claim to hold the estate upon the ground and for 
the sake of the price paid, and not merely upon the score of the vendor's 
agreement, and that the present is not such a case. 

The term "purchaser" is not used in  the statute i n  its technical sense, 
for one who comes to an estate by his own act. I t  is to be received in  its 
popular meaning, as denoting one who buys for money, and, as we think, 
buys fairly. and of course for a fair  price. Very soon after the act of 
Parliament passed, the case of Upton v. Bassett., Cro. Eliz., 445, was 
decided and by judges of whom some had assisted in framing the act. I t  

is there laid down that every purchaser ought not to have the 
(426) benefit of the statute, nor even every one that pays money, but 

only those who come to land upon good consideration lawfully, 
and not without consideration, nor by any indirect means. The case 
does not leave us at  a loss, what we are to understand by the expres- - 
sions "without consideration" and "indirect means," for i t  proceeds 
immed?ately to exemplify the principle laid down by giving a case 
wherein one made a voluntary conveyance, and afterwards another pro- 
cured him, for £500, or "othev petty consideration," to sell unto him the 
land, worth £500 per annum; and i t  was held that, although he paid 
money, yet he should not avoid the first conveyance. I t  is clear that i t  
was then understood, as matter of law, that the act only extended to such 
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purchasers as gave a substantial price, or come in upon other good con- 
sideration, as marriage. When the consideration was pecuniary, a 
"petty" sum, when compared with the yalue of the land-and the amount 
of a year's rent was thus denominated-would not help a second over thi? 
head of a first conveyance. I n  Doe v. Routledge, Cotup., 705, the same 
doctrine is found, yet more distinctly expressed. I n  that case it was 
admitted by the counsel for the plaintiff that a consideration of five shil- 
lings, which he calls colorable or nominal-would be bad; but he con- 
tended that £200 could not be deemed colorable only, and as the statute 
did not require the full value that the sum of £200 was sufficient to place 
the second surrender before the first, which was purely and entirely vol- 
untary. But the court held otherwise. Lord Mansfield called the second 
transaction'"a gross fraud and no purchase at all," and said that it could 
not set the former deed aside. Now, why was that no purchase at all? 
Not for the want of a valuable consideration, if money simply be such 
a consideration within the statute, for the £200 was actually paid, and 
there was no circumvention of the settler. I t  was the inadequacy of 
price, singly-a property worth £2,000 sold, or pretended to be sold, for 
£200. There was nothing else in the case but the disparity of the con- 
sideration. The words of Lord Mawfield are, "the consideration of 
£200, compared with 6he real value, shows it to have been no purchase at 
all, but a gift." To make a purchase within the statute he de- 
clares it must be a bona fide transaction, and "a fair purchase in (427) 
the understanding of mankind," which, from the context, obvi- 
ously means an honest purchase at a fair priee. Mr.. Justice Aston, ad- 
mitting that the full value need not be given, says that purchase was by 
no means fair; and for that relies on the same ground of inadequacy of 
price, and on that only. 

The same rule prevails in equity, where what is called a gross inade- 
quacy of price is always fatal to the alleged purchase. This is not on a 
ground or doctrine peculiar to the Court of Equity, but is founded on 
the statute as interpreted at law, and for that reason adopted in equity. 
I n  Metcalf v. Pulvertoft,  1 Ves. and Bea., 183, it was insisted that the 
party was not a good purchaser tq defeat a previous gift, because he 
gave only one-third of the value, and Lord Eldon not only expressed his 
assent to that proposition but founded his assent upon the doctrine as 
established at law, and cited to that purpose the case of Doe v. Rout- 
ledge. 

The principies established by the cases referred to are inconsistent 
with some of the opinions delivered by his Honor, and show that at least 
in refusing the instructions last prayed for by the defendants there was 
error. 

335 
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I t  is indeed wonderful, under the instructions given, if understood as 
favorably for the plaintiffs as their terms will admit, that the jury could 
have found the verdict given in this case. We cannot conceive how any- - 
bne at all conversant with the motives and dealings of mankind, could - 
look at this transaction as being anything else but a gift, under the simu- 
lated appearance, or, rather the assumed and unmerited name of a sale, 
or doubt that the price was not the real inducement with Falls, but only 
to give color to the transaction. We should suppose that the jury had 
drawn conclusions from the instructions not contemplated by his Honor, 
were it not that the verdict was allowed to stand. Thence it is to be pre- 
sumed that it was approved by the court, and if so, then the instructions 
were, in  our opinion, erroneous, not only as they were understood by the 

jury, but as they were meant to be understood. 
(428) We think clearly that the jury was misdirected when told that 

inadequacy of price, of itself, was not i n  any case fatal to the 
transaction, as preventing its being a purchase within the statute; and 
also that the court erred in refusing to direct the jury that a "great in- 
adequacy of consideration" was thus fatal. I f  the jury had been so 
advised, the result of their deliberations must have been different from 
what it was. With the error of the jury, so far as it is exclusively theirs, 
this court cannot deal, but so far as it was, or might have been induced 
by the court, i t  is our duty to correct it. I n  our opinion it ought to have 
been laid down as the rule of law, that if the consideration was grossly 
and manifestly inadequate i t  was not a good purchase, but that, to con- 
stitute such a purchase good faith and a fair price are requkite. 

We go further ?nd say that, in  our opinion, the court might have 
safely said, and therefore ought to have said, that the plaintiff in  this 
case was not a purchaser within the statute. 

Against such a direction as this last it is urged, as it has often been 
before, that fraud and good faith are questions of intent, and, therefore, 
proper for the jury, whose province it is to look into the mind  and 
heart. The correctness of the proposition, as a general one, is not con- 
troverted, but we think i t  is not to be carried to the absurd extreme of 
cutting off the court from drawing from admitted facts any iidermce, 
however consonant to reason and necessary it may be. We have seen 
that upon this very question the courts both of Law and Equity, have 
laid down rules, as laws for the parties, and in  the same or similar cases 
i t  ought again to be done. This very case is an instance of the mischief 
of leaving at large to the jury a question of this sort, on which to some 
extent at least, and to most, if not all useful purposes, a ckrtain rule can 
be propounded as matter of law, applicable with unchangeableness to all 
similar cases. I t  is no objection to this, that no rule can be laid down 
which will be decisive of every case. However much it may perplex the 
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mind to attempt beforehand to trace the precise line of demarcation 
between the provinces of the cpurt and jury SO that in  every case each 
body may perform its appropriate function, yet that ought not to pre- 
veilt its being done in  any case; and as far  as it is practicable to lay 
down a rule as that of the law, i t  ought to be done. At all events, 
we have no difficulty in excluding this plaintiff from the protec- (429) 
tion of the statute. The price paid by him will not entitle him to 
supersede a former alienee, on the ground that such former alienee paid 
nofhing.  I f  the same thing cannot with strict truth be said of him it 
certainly may that he paid next to nothing; and that, in reason and law, 
is the same thing in respect of those merits around which the statute 
meant to place a safeguard. This power of the court is not a novel 
assumption, nor can it prove practically dangerous or inconvenient. 
There will be differences of opinion as to the value of estates ; also oppos 
ing evidence as to the price paid or agreed to be paid, and much allow- 
ance is to be made for the unwillingness of many men to lay out money 
unless they get a bargain, and likewise for their reluctance to purchase 
what is claimed by another and cannot be got by them without the 
trouble and expense of litigation. These are all proper considerations 
to be left to a jury and to be weighed by them, under proper information 
a t  the same time as to the law. We do not attempt to enumerate the 
cases in  which the court should pronounce on the sufficiency of the con- 
sideration, nor undertake, in anticipation, to say how much less than the 
~ ~ a l u e  will in every case be deemed inadequate. We think, indeed, that 
the statute did not mean that a donee should be disturbed unless by one 
who gave a solid price and such a one as shows that he bargained for 
and thought he was buying the land itself, and not the chance of gaining 
it at law. But it is easier and more discreet to confine ourselves to say- 
ing what will not do, as the cases arise, and not go beyond adjudged 
cases in laying down rules a prior;. 

Certainly, we think, the Court will not enter into the question of the 
inadequacy of consideration, as per sa vitiating the sale, unless i t  be 
plain and great+r gross, as i t  is commonly called. We have seen that in 
Upton v.  Bcrsset a year's income was called a petty and inadequate con- 
sideration. I n  Doe v. Routledge, one-tenth part of the value would not 
sustain the conreyance. I n  Metcalf v. Pulvertoft, Lord Eldon thought 
one-third of the ralue too little; and so should we also think. Prices 
may range between the extremes of what close men would call a 
good bargain on one hand and a bad or even a hard bargain on (430) 
the other, and the law may not interfere. But when such a price 
is given, or pretended to be given, that everybody who knows the estate 
will exclaim at once, "why, he has got the land f o r  nothing," the law 
would be false to itself if i t  did not say sternly, and without qualifica- 
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tion, to such a person, that he had not entitled himself to the grace and 
protection of the statute. I t  is obvious that there is no morality to vin- 
dicate the attempt on the part of a donor to defeat his gift by a sale for 
even a full price. Yet it is acknowledged that another may lawfully 
purchase from him and may hold, provided he be really a purchaser 
Now, to make him such, it would seem clear that he must give such a 
price as thereby to create a conviction in an honest mind that the former 
donee ought to give up the land, or be deprived of it, rather than he 
should lose the money paid. Now, can that be said in this case? No. 
I t  is to be remembered that no facts are left in doubt here. The value of 
the land and the price to be given are admitted by the plaintiff or proved 
by his own evidence; and it thence appears, that the consideration was 
just one five-hundredth part of the value. Surely, that consideration is 
so utterly and enormously inadequate as to make it a palpable fraud to 
attempt, under the pretence of it, to defeat a previous deed. How could 
the lessor of the plaintiff contend with ti creditor of his bargainor? Sup- 
pose Falls to have been indebted in the sum of $25,000, and to have sold 
this estate-of that value-for this pitiful sum of $50. Would it require 
a moment's thought to arrive at the conclusion that such a sale could not 
stand against the creditor's execution? Why? Because the sale was not 
one for the value, nor for a sum that could be mistaken for the value by 
the parties or anyone else, or could be called so with a serious face. This 
case stands upon precisely the same reason, for he who is deemed a pur- 
chaser or a volunteer in the one case, must bear the same character in the 
other. 

I t  is a mockery for the plaintiff to set up his lessor as a purchaser. 
The consideration is so very diminutive, so nearly nominal, as not to give 
even a color of fairness to the transaction as a purchase of the land. I t  

would hardly pay for a ticket in a ldtery for it on any common 
(431) scheme. I t  is, to the purpose now under discussion, the same as 

five shillings or a pepper corn. Each will make a conveyance for- 
mally sufficient as between the parties to it. But, neither will do, to turn 
that conveyance, which is really a gift, into a purchase, to the prejudice 
of third persons. 

The judgment of the Superior Court is reversed and a venire de novo 
directed. 

PER CURIAM. Judgment reversed. 

Cited: Harris v. De Graffenreid, 33 N. C., 92; Potts v. Blackwell, 57 
N. C., 60; Worthy v. Caddell, 76 N. C., 86; Shober v. Wheeler, 113 N. C., 
378; Monroe v. Fuchller, 121 N. C., 104. 
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DEN ON DEM. OF DANIEL lMURRAY ET AL. V. ANDREW SHANKLIN. 

Deed by  Infant-Confi~mation-Adverse Possession. 

1. The possession of a vendee, taken under a deed from an infant, whether 
that deed is to be considered as void or voidable only, is adverse to the 
infant (and much more is such the case where the deed has been executed 
by the infant jointly with others) ; and the infant cannot, after he comes 
of age, convey a valid title to the land while such adverse possession 
continues. 

2. Where an infant executed a deed for land by signing, sealing and deliver- 
ing it, and after he came of age endorsed on it, "I have signed the within 
deed for the expressed purposes; and with the desire to ratify the same 
I hereunto affix my hand and seal," and after signing and sealing the 
endorsement, delivered the instrument to the vendee again: I t  was held, 
that if the deed were absolutely void in the first instance, it was rendered 
valid by the re-delivery, and if only voidable, the endorsement, under the 
hand and seal of the vendor, was a proper act of confirmation. 

3. Adverse possession is constituted by an actual, exclusive possession, taken 
or held with the intent to put or keep out all others. The title which the 
party has, is not, therefore, decisive of the character of the possession; 
for frequently that is to be inferred more from the title which the deed 
uuder which he claims purports to convey, than from that which it really 
does convey. 

EJECTMENT, tried before his Honor, J u d g e  Xaunders, at Hyde, (432) 
on the Spring circuit of 1838. 

Peter Sermon died seized in fee of a tract of land situate on Matta- 
muskeet Lake, in  Hyde County, and the same descended to his heirs-at- 
law, of whom Reuben Berry, John Berry, Rachel Berry, and Levisa 
Berry were part, to whom, as representing a deceased parent, one undi- 
vided fourth part of the Sermon tract of land belonged. Such proceed- 
ings were had by the heirs of Sermon that partition of the descended 
land was made between them by the judgment of the County Court, in 
which one-fourth part of the whole tract was laid off and allotted as the 
share of the said Reuben, John, Rachel, and Levisa, together, and they 
entered into the said share or lot, cwtaining sixty-six acres, as tenants 
with each other of that lot in  fee. Being thus in  possession the said 
Reuben, John, Rachel, and Levisa Berry, on 5 March, 1831, sold for the 
sum of $1,000, and conveyed jointly, by their deed of bargain and sale, 
to the defendant, Andrew Shanklin, the said lot, and one-fourth part of 
the said tract of land in fee simple: with general warranty. Thereupon 
the defendant took possession and placed a tenant on the land, who has 
exclusively occupied it ever since. 

When the deed to the defendant was executed Levisa Berry, one of the 
bargainors, was an infant. She ittained full age on 28 November, 1834, 
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and on 1 December, 1834, she, in consideration of $200, executed a deed 
of bargain and sale to Daniel Murray, for one undivided fourth part of 
the said lot of land, containing sixty-six acres, in fee. On 28 November, 
1834, the defendant caused to be written on the back of the deed made to 
him and bearing date 5 March, 1831, an  instrument in the following 
words, to wit: "I do acknowledge that I have signed, by making my 
mark, the within deed for the expressed purposes; and with the desire to 
ratify the same I hereunto affix my hand and seal," which instrument 
she, the said Levisa, in January, 1835, executed by signing and sealing; 
and after being duly attested she delivered both of the said instruments 

to the said Shanklin again. 
(433) Afterwards the said Levisa Berry filed against Andrew Shank- 

lin her petition for partition, in  which she claimed one-fourth 
part of the said tract of sixty-six acres, and prayed to have i t  laid off to 
her in severalty. I n  that suit the defendant pleaded that the petitioner 
was not tenant in common with him, but that he was in  the actual 
adverse possession of the whole tract, and had the sole seizin thereof. 
The Court stayed the proceedings therein until the petitioner could bring 
an ejectment to establish her right to the possession, and thereupon the 
present action was brought ini May, 1837, upon the several demises of 
Levisa Berry and Daniel Murray. 

On the trial the defendant contended that the plaintiff could not 
recover on the demise of Murray because the deed to him was void by 
reason of the adverse possession under the defendant, when that deed 
was executed. The defendant also contended that the plaintiff could not 
recover on the demise of Levisa Berry, because her title was divested by 
her two deeds to the defendant. 

There was a verdict for the lessors of the plaintiff, subject to the opin- 
ion of the Court, on the two points stated, with Iiberty to set aside that 
verdict and enter one for the defendant if, in  the opinion of the Court, 
the law was for the defendant on the facts stated. The Court pro forma 
gave judgment for the lessors of the plaintiff, and the defendant ap- 
pealed. 

Devereux for t h e  defendant.  
Badger for t h e  lessors of t h e  plaintiff .  

RUFFIN, C. J., having stated the c'ase as above, proceeded as follows: 
We think the judgment must be reversed and verdict and judgment en- 
tered for the defendant. I t  is not stated on which count the plaintiff 
had judgment in  the Superior Court, but we do not deem that material 
here, as, in our opinion, both points raised are in favor of the defendant. 

3 4 0  



N. C.1 JUNE TERM, 1839. 

The deed to Murray is null, because it was executed by a person out 
of possession of the land conveyed. The actual possession, it cannot be 
denied, was in Shanklids tenant, and p_rima facie, therefore, 
Levisa Berry was not in  possession. But i t  is said that the pos- (434) 
session of Shanklin is her possession, because he entered right- 
fully under her by force of her voidable deed; that the entry and pos- 
session must be taken to have been according to the title, and therefore 
could not become adverse to her, from whom it was derived by such an 
instrument. I t  may be true that the character of a possession is often to 
be judged of according to the title under which i t  was acquired, as the 
possession of one tenant in  common, though in  the sole enjoyment, i s  the 
possession of his-brethren. But the possession of one tenant in common 
is not necessarily that of his companions. I t  may become adverse; and 
is, in fact and law, rendered so by an actual ouster, or by such other cir- 
cumstances as show clearly dhat he denies the right of his companion and 
holds for himself exclusively. Adverse possession, indeed, is constituted 
by an actual exclusive possession, taken or held with the intent to put or 
keep out all others.- The title which the party has is not, therefore, 
decisive of the character of the possession, for frequently that is to be 
inferred more from the title which the deed under which he claims pur- 
ports to convey, than from that which it really does convey; as if one 
tenant in  common, for instance, convey the whole tract and the alienee 
enter and remain in possession seven years, he acquires title to the whole 
tract under the statute of limitations, and consequently his possession - 
was adverse to the other tenants in common throughout. Burton v. 
Murphy, N. C. Term R., 259. A possession taken under a deed in  
fee made by an infant, although the same be voidable, is not, therefore, 
to be deemed a possession of or for the infant, but is that of the actual 
possessor. I f  it were not so the statute of limitations never could operate 
when the conveyance was by an infant, because the possession could not 
be adverse. But, in  truth, every vendee in fee takes possession adversely 
to his vendor as much as to other persons. The possession of one who 
has a particular estate is subservient to the title of him from whom i t  is 
derived and cannot be deemed to have been adverse during the continu- 
ance of his estate. But when an owner professes to convey all his estate 
to his vendee, and the latter enters, he does not hold the posses- 
sion any more than he does the title for the vendor, from whom (435) 
he derived both. A sale by an infant, whether his deed be void or 
voidable as a conveyance, is not an exception to this principle. There is 
no reason why it should be. The question is, quo animo the vendee took 
possession, and surely that is clearly evinced by the purport of the con- 
veyance under which the possession was taken. T h a  vendee may not 
indeed have known of the infancy; but whether he did or not, i t  is cer- 
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tain he did not enter for his vendor, but for himself exclusively, and 
consequently against all the world, including his vendor. 

But this case is still stronger against the plaintiff on this point, seeing 
that the deed, under which the defendant claims, is not from L. Berry 
alone, but from her and three others, and does not purport to convey 
their-several undivided shares as tenants in common, but to convey the 
whole jointly. The possession of the defendant taken under this deed 
was unquestionably adverse to the three other bargainors, and why is it 
not as against the fourth? Each one conveyed the whole tract, and 
against each and all of them, therefore, the vendee claimed the whole. 
A possession taken under such a claim must be deemed adverse. 

Hence, we think the deed to Mr. Murray is void. That being so, there 
was nothing to interfere with the power of the lessor of the plaintiff, L. 
Berry, to re-deliver her deed to the defendant, if void, or to confirm it if 
voidable. The state of facts renders it' unnecessary to determine 
whether the deed of bargain and sale of an infant be void or voidable. 
I f  void at first it may be delivered a second time, as was here done. Co. 
Lit., 48; Shep. Touch., 60. I t  is true that if it be voidable only, a second 
delivery after full age is ineffectual, because the first had some legal 
operation, and is therefore irrevocable. But, if it be voidable, it admits 
of confirmation in some way, and if in any, it must be by the execution 
of an instrument of equal solemnity with the original instrument. The 
party after full age, by her deed on the same paper, re-acknowledges the 
first instrument, and expressly ratifies it. This comes up to the requisi- 
tion of Lord ElZenborough, in Bnyl i s  v. Dineley, 3 Maul and Selw., 482, 

and must amout to a confirmation, if the instrument admits of a 
(436) confirmation, as every voidable act or instrument necessarily 

does. I n  whatever way it be taken, therefore, the defendant has 
the title at law. 

The judgment must be reversed and the verdict set aside, and a verdict 
entered for the defendant and a judgment accordingly. 

PER CURIAM. Judgment reversed. 

Ci ted:  Anders  v. Anders, 31 N. C., 218; Pope v. X a t h i s ,  83 N.  C., 
172. 
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WILLIAM J. INGERSOLL v. NICHOLAS M. LONG. 

Endorsers-Liability as  Sureties. 

1. The Act of 1827, 1 Rev. Stat., ch. 13, see. 11, making the endorsers of nego- 
tiable notes liable as sureties applies in those cases only where not only 
the endorsement in question, but all the antecedent endorsements (not 
expressed to be without recourse) have been made within this State. 

2. The object of the Act of 1827, 1 Rev. Stat., ch. 13, see. 11, making the en- 
dorser of a negotiable note liable as surety, was not to bind him as 
though he had signed the note with the maker as surety-not to make 
him liable to the endorsee if the endorsement were made without consid- 
er&ion; nor to deprive him of the protection which the acts of limitation 
had extended to endorsers; but simply to change the engagement which 
the law theretofore implied from an endorsement not expressed to be 
without recourse into an engagement to pay the note to the holder at all 
events if the maker did not pay it. 

THIS was an action of assumpsit, submitted to his Honor, Judge 
Saunders, a t  Northampton, on the last Fall  circuit, upon the following 
statement of facts as a case agreed: 

"On 7 February, 1837, William K. Paulding, of Greensborough,.Ala- 
bama, made, at  that place, his promissory note to Benjamin G. Shields, 
for $3,168, negotiable and payable at  the Branch of the Bank of the 
State of Alabama, at  Mobile, on 1 January, 1838. This note was after- 
words endorsed i n  blank by Shields, the payee, at  the said Greens- 
borough, at  which place he was a resident, and passed with such (437) 
endorsement, in Alabama, to the defendant Long, for a full and 
valuable consideration by him paid therefor. And the said Long after- 
wards, being in Halifax, North Carolina, where he resided, passed the 
same to John D. Amis, with his endorsement in blank, and for a valuable 
consideration. Amis being a citizen of Mississippi, carried out the note 
so endorsed and passed the same to one H. W. Carter, cashier of a bank 
in  Columbus, Mississippi, and by him the note was endorsed and sent 
to the plaintiff cashier of a bank in Mobile, and the said Carter filled u p  
the previous endorsements before transmitting the said note to the plain- 
tiff, by whom i t  was received in Mobile on 10 January, 1838, enclosed 
in  a letter of Carter's, dated 21 December, 1837. On 31 January the 
plaintiff presented the note at  the bank in  Mobile at  which i t  was made 
payable and demanded-payment, which, being refused, he caused the 
same to be protested by a notary public, who the same day put notices 
of the dishonor of the note in the postoffice, directed respectively to the 
first, second, and third endorsers, at  their several places of residence." 

The plaintiff sought to recover of the defendant on his endorsement 
the principal and interest of the said note, as a,surety of the maker, and 
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i t  was agreed that if the defendant was, in the opinion of the court, 
liable, then judgment should be entered for the plaintiff for the sum of 
$3,168, with interest from 7 February, 1837. I f  the court should be of 
a contrary opinion a judgment of nonsuit was to beentered. I t  was fur- 
ther agreed by the parties that the law merchant, as adopted by and 
making part of the law of England, was the law of Alabama. His  
Honor, upon this case, being of opinion in  favor of the plaintiff, gave 
judgment for him, from which the defendant appealed. 

Badger  for t h e  defendant .  
i i o  counsel appeared in t h i s  Cour t  for t h e  plaintif f .  

' 

GASTON, J. I f  this case come within the operation of our act of 1827, 
1 Rev. Stat., c. 13, s. 11, the plaintiff is entitled to judgment; but if i t  

do not, then, according to the agreement of the parties, there 
(438) must be a judgment of nonsuit. We have heretofore had cause 

to regret that the statute in  question was expressed in  such gen- 
eral and obscure terms as not to afford to those whose duty i t  is to exe- 
cute,the law, the means of knowing with certainty the intention of the 
law-makers. We feel the same regret on this occasion, because in  regard 
to the matter now before us, there is at least equal danger of mistaking 
that intention. 

Before the passing of the act of 1827 the law implied from the en- 
dorsement of a negotiable note an  engagement, from the endorser, similar 
to that which the law of merchants imposed on the drawer of an accepted 
inland bill of exchange. H e  engaged that the maker of the note should 
pay it, if presented at  the time and place when the same was made pay- 
able, and if the maker made default that he would pay the same if noti- 
fied of that default, and required to make payment without delay. We 
have held, W i l l i a m s  v. I r w i n ,  3 Dev. and Bat., 74, that the object of the 
act in declaring the endorser liable as surety, was not to bind him as 
though he had signed the note with the maker as surety-not to make 
him liable to the endorsee, if the endorsement were made without con- 
sideration, nor to deprive him of the protection which the acts of limi- 
tation had extended to endorsers-but simply to change the engagement 
which the law theretofore implied from an endorsement not expressed to 
be without recourse into an engagement to pay the note to the holder, at 
all events, if the maker did not pay it. I n  coming to this conclusion we 
did not advance any pretension to deny operation to the statute where it . 
was productive of absurd consequences, but in the construction of vague 
terms we considered ourselves bound to presume that the Legislature 
intended nothing plainly repugnant 'to justice and public convenience. 
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Our purpose was to give full operation to all that the Legislature willed, 
but, at  the same time, not to intend, from an affected or superstitious 
veneration for the semblance of their will, that to have been enacted, 
which we believed they did not mean to enact, and therefore, in fact, 
had not enacted. Their meaning was the whole end, aim and object of 
our inquiry. 

Pursuing the present investigation in  the same spirit I think (439) 
that we shall be brought to the conclusion that the act of 1827 
does not operate upon an endorsement, where it cannot operate upon 
the preceding endorsements. The endorsement of a note previously . 
negotiated without the State is not, in  the opinion of the Court, dis- 
tinctly embraced within the words of the act, and was not within the 
view of its makers. The language of the enacting clause is "that where 
any bill, bond, or promissory note, made negotiable by the act of 1762, 
entitled, etc., or by the act of 1786, entitled, etc., shall be endorsed after 
the first day of July next, such endorsement, unless it be otherwise 
plainly expressed therein, shall render said endorser or endorsers liable 
as surety or sureties to any holder of such bill, bond, or promissory note." 
It is admitted that the act has no operation, and was intended to have 
no operation, on an endorsement made out of the State, but that such 
indorsement was left to take effect according to the custom of merchants 

u 

or the law of the particular State in which it was made. The act, there- 
fore, is to receive the same construction as if, in words, it had said, 
'(where any bill, bond, or promissory note, made negotiable, ets., shall, 
after the 1st of July next, be endorsed within the State." Upon the 
words themselves it; would seem that the Legislature had before them, as 
a subject of legislation, the case of a note, bill, or bond to which antece- 
dent acts had given the character of negotiability, but which had not yet 
been negotiated. While proceeding to declare the engagement which the 
endorsement of such an instrument should create on the part of the 
endorser, and contemplating directly the first endorsement only, it 
occurred to them, before their purpose had been finally declared, that, as 
every endorsement was like the drawing of a new bill, whatever liability 
was made to attach to the first endorser, the same, of consequence, ex- 
tended to  subsequent endorsers; and thus, although but one act of en- 
dorsement is mentioned in  the body of the act, the words "or endorsers" 
were inserted after endorser, and the words '(or sureties" added after 
surety. And this view derives some support, or perhaps illustration 
rather, from the title of the act, where, although the word "endorsers" 
is found, the word ('surety," in  the singular, remains yet unal- 
tered. Borrowing every ray of light we can get to help us on to (440) 
the object of our search, we find something in the proviso attached 
to the enacting clause, not altogether useless. The proviso is in  these 
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words: "Provided that nothing herein contained shall apply, in any 
respect, to bills of exchange, whether inland or foreign." Now, i t  is cer- 
tain that nothing therein contained could apply to bills of exchange, 
whether inland or foreign, simply because neither of them were within 
the words nor by any interpretation could be brought within the purview 
of the enacting clause. The act of 1762 made promissory notes, for the 
payment of money, assignable by endorsement in like manner as inland 
bills of exchange were by the custom of merchants in  England, and the 
act of 1786 made bills, bonds, or notes, under seal, for the payment of 
money, transferable by endorsement, as notes called promissory or nego- 
tiable theretofore were. The insertion of the proviso, so wholly inopera- 
tive as an exception, while it shows an unusual want of precision in the 
the act, is, at  the same time, indicative of an intent which cannot well 
be reconciled to the sweeping operation which the plaintiff asks for from 
its enacting words. Notes, after they have been put into circulation by 
endorsement, acquire, by positive enactments, the qualities of inland 
bills of exchange, and this extreme legislative solicitude that their enact- 
ments should not be extended to inland bills, is hardly reconcilable with 
the idea that they were meant to operate upon what had, to most prac- 
tical purposes, acquired the properties of inland bills. I t  strengthens the 
belief that the subject which alone was intended to be regulated by the 
act, was the circulation of negotiable paper among our own people. 

The Court holds, therefore, that the terms of the enactment are not so 
precise and unequivocal as not to leave fair  room for doubt, and to call 
for explanation, and if so, the results of the one or the other exposition 
are very fit to be considered in determining the intent of the law-makers. 
These justify, as the Court thinks, the conclusion that tip act applies in  
those cases only where not only the endorsement in  question, but all the 
antecedent endorsements (not expressed to be without recourse) have 

been made within the State. The act makes the endorser liable 
(441) to  the holder as a surety-that is to say, liable on failure of the 

maker to pay, and that without demand on him or notice to the 
endorser. I n  applying this strong enactment to the first endorser on a 
note, wherever made, if first endorsed here, it is to be remarked that 
while the law implies this engagement i t  preserves for the endorser the 
rights and remedies of a surety. I f  the endorser has to pay the note he 
has a direct recourse against the principal, who is absolutely liable to 
him. So, in  applying the enactment to the next endorser, the very act 
which makes him surety gives him all the rights of a surety as against 
the prior endorser, while by the general law he has them against the 
maker. But  if the act be so expounded as to hold a second or any sub- 
sequent endorser responsible as surety to the holder, while by law he 
cannot hold those primarily liable on the note as principals or respon- 
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sible absolutely to him, then we attribute to the act the absurdity of 
implying the obligations of a surety where they do not exist, and where 
the law cannot give the correlative rights of a surety. 

The injustice of such a construction cannot be better exemplified than 
in the case before us. I t  is a principle of natural equity that no man 
shall hold another bound to an engagement made in aid of, or as a 
surety for, another, when by his own conduct he deprives the person 
thus liable of the means of indemnity from his principal. This prin- 
ciple does not require that there should be generally imposed an a credi- 
tor, who has two bound to him, the obligation of active diligence against 
the one primarily liable; for it is not usual for the creditor to have in 
his hands the-control over the surety's means of redress. Usually, there- 
fore, he is not charged with the care of the surety's rights. But when 
these means of indemnity are wholly in the creditor's hands it would 
shock good faith to permit him, either through willfulness or neglect, to 
throw then1 away, hold the surety nevertheless bound, and impose upon 
him irretrievable loss. Capel v. Butler, 2 Sim. and Stewt., 457. By the 
neglect of the plaintiff in not presenting this note to the maker for pay- 
ment in reasonable time-which presentation could be made only by him 
or those whom he represents-the first endorser on this note, who had 
guaranteed the defendant against its dishonor, is forever dis- 
charged. Can it be just that the plaintiff, who has as effectually (442) 
taken from the defendant this guaranty as if he had in terms 
released it, should enforce the payment of the note from the defendant? 

I t  is also unreasonable to attribute to the Legislature an intent which 
in general would make the act operate unequally against our own citi- 
zens. We knowdhat the custom of merchants obtains generally if not 
universally elsewhere with respect to the endorsement of negotiable 
notes. I f  an endorsement of a note in North Carolina is to be construed 
a peremptory engagement, while all the previous endorsements thereon 
are special only, the consequences to our citizens would be disastrous. 
The Legislature had no such purpose. Their enactment was intended to 
apply in a case where they had legislative cognizance of the errtire sub- 
ject-matter-the negotiation of the note from the first-and giving it 
any other construction would involve absurd, unjust, and impolitic 
consequences, and fix that for law which they did not intend to be law. 

I t  may be said that although this harsh construction should prevail it 
would be in the power of an endorser to escape the severe enactment by 
specially providing in the endorsement that he would not be liable to any 
subsequent holder of the note unless demand should be made of the 
maker and notice of the default given to him without delay. Perhaps, 
probably, the observation is correct, for although doubts have been enter- 
tained how far a man can specially limit the negotiation of an instru- 
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ment (to which the law had given the character of general negotiability, 
of late), this has been allowed to a qualified extent. But supposing the 
suggestion to be undoubtedly correct, and that by the exertion of unusual 
caution a citizen might save himself from the absurd, unjust, and impo- 
litic consequences likely to follow from the transaction-this would 
indeed afford room to hope that such consequences would not universally 
result from it-but they do not very materially affect the inquiry 
whether the Legislature intended a rule which would ordinarily lead to 
such consequences. Besides, such special and minute stipulations as to 

the effect and character of an endorsement, would be very incon- 
(443) venient in  practice, as-affecting the circulation of negotiable 

paper, and leading to endless disputes whether the precise degree 
of diligence stipulated for in the several endorsements h.ad been observed. 

Upon the whole it is the opinion of the Court that the judgment ren- 
dered below is erroneous and ought to be reversed, and that on the case 
stated there ought to be judgment -of non-suit. 

PER CURIAM. Judgment reversed. 

Cited: Topping v. Bloumt, 33 N.  C., 64; Bank v. Simpson, 90 N.  C.,  
471 ; LeDuc v. Butler, 112 N.  C., 459. 

DEN ON DEM. OF ANDREW BELFOUR'S AND STEPHEN HENLY'S HEIRS 
v. JACOB DAVIS AND ZACHARIAH NIXON. 

Sub-tenant Cannot Deny Title of Landlord. 

1. A tenant cannot, by merely ceasing to pay rent to his lessor and paying it 
to another person, change the tenancy so as to enable himself to dispute 
the title of his landlord in an action of ejectment by the latter to regain 
the possessidn. 

2. One who is admitted to defend in an action of ejectment with, or in the 
stead of, the tenant in possession, cannot set up any defence which is 
forbidden to the tenant. He stands with, or in the place of the tenant, 
and is entitled to his rights and subject to his disadvantages. Hence, i f  
the tenant cannot dispute the title of the plaintiff's lessor, because it 
appears that he occupied the land as his tenant, the person claiming to be 
landlord and admitted to defend as such will also be precluded from dis- 
puting such title. 

THIS was an action of ejectment for two tracts of land, adjoining each 
other, and containing, the one 416 acres and the other 100 acres, tried 
at  Randolph, on the last cricuit, before his Honor, Judge Xettle. ~ 348  
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The material facts of the case were that G. Mullenex was seized of 
the tract of 416 acres in fee, and in 1810 contracted to sell it to Jesse 
Nixon, who entered and paid the purchase money, except the sum of $40, 
but never took a conveyance. I n  1815 Stephen Henly and Andrew Bel- 
four, who were the uncles of Jesse Nixon, and, as sureties, had 
paid large sums of money for him, paid that residue of the pur- (444) 
chase money to Mullenex, and he then executed the deed or in- 
strument hereinafter mentioned, bearing date 12 June, 1815. I t  begins 
thus: "This indenture, made this, etc., between G. Mullenex, of the 
county of Randolph, etc., of the one part, and Stephen HenZy and An- 
drew Belfour, both of said county, of the other part, witnesseth, that the 
said G. Mullenex, for and in consideration of the sum of $365, to him in 
hand paid by the said Xtephen Henly and Andrew Belfour, the receipt, 
etc., hath granted, bargained and sold, and doth grant, bargain and sell 
unto the said Stephen Henly's and Andrew Belfour's heirs and assigns 
forever," the tract of land in  question; and it then proceeds, "to have 
and to hold the same, with the appurtenances, unto the sdd Stephen 
Henly's and Andrew Belfour's heirs and assigns, to the proper use and 
behoof of the said Stephen Henly's and Andrew Belfour's heirs and as- 
signs forever." 

At that time Jesse Nixon was living on the land, but having become 
insolvent, left i t  in October, 1815, and removed to South Carolina, and 
has ever since resided there. H e  afterwards executed to Stephen Henly 
and Andrew Belfour a deed for the 100-acre tract adjoining the other 
tract of 416 acres. 

When Jesse Nixon lef t the  land Henly and Belfour entered and leased 
it, and received rent until the death of Henly, which happened i n  1820, 
after which Belfour and the heirs of Henly made leases until the death 
of Belfour, which happened in 1825. The heirs of Henly and the heirs 
of Belfour respectively (who are the lessors of the plaintiff) then 
claimed the land by descent, and leased the same to Jacob Davis, the 
original defendant in this action, as a tenant from year to year, and he 
entered under them and continued in  possession until this suit was 
brought against him in May, 1837. On 9 October, 1829, Jesse Nixon 
entered upon the tract of 416 acres, and there made and delivered a lease 
for a term of years to Thomas Davis, a son of Jacob, then living with 
his father on the land; and on 16 October, 1829, Jesse Nixon executed 
to Zachariah Nixon a deed of bargain and sale in fee for the same 
land. After this, Jacob Davis did not pay rent to the lessors of (445) 
the plaintiff, nor was rent paid by him, or his son Thomas, to any 
person, except for the year 1833 or 1834, when i t  was then paid by the 
two to Zachariah Nixon, and Thomas then went off the land. 
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u p o n  the service of the declaration on him Jacob Davis, the tenant in  
possession, appeared, entered into the common rule, and pleaded not 
tguilty. At the same term Zachariah Nixon came in, and, by leave of the 
Court made himself a defendant also. 

Upon the trial it was contended, on behalf of the defendants, that the 
deed from Mullenex was not to Henly and Belfour, but t o  the i r  heirs, 
and was, therefore, void, as Henly and Belfour were both living at  the 
time of its execution. And also that i t  was void because i t  was executed 
by Mullenex when he was out of possession of the land and Jesse Nixon 
was in  possession. 

His  Honor instructed the jury that the deed was, upon a just con- 
struction, a sufficient bargain and sale to Stephen Iienly and Andrew 
Belfour, and that upon their several deaths the land descended from 
them to the lessors of the plaintiff, provided i t  was not void on the other 
ground mentioned. And upon that his Honor further instructed the 
jury that the deed was void if, at the time of its execution, Jesse Nixon 
was in  the actual possession of the land and claimed i t  adversely to Mul- 
lenex. But that if, in their opinion, that deed was made at  the instance 
or by the consent of said Nixon, in satisfaction of the debts which he 
owed his uncles, then his possession ought not to be considered adverse,, 
and the deed was valid. 
. And the jury was further instructed that as Jacob Davis was the ten- 
ant of the lessors of the plaintiff he could not deny their title. 

And the jury was further instructed that as Jesse Nixon had no title 
to the land and as Jacob Davis was at  the time living on it as the tenant 
of the lessors of the plaintiff, the entry of the said Nixon to make the 
lease to Thomas Davis, on 9 October, 1829, did not change the possession 

of the land, so as to enable him, Jesse Nixon, to convey to the de- 
(446) fendant, Zachariah Nixon, on I6  October, 1829, and also, that the 

deed last mentioned could not, for that reason, operate as color of 
title. 

There was a verdict and judgment for the lessors of the plaintiff and 
the defendant appealed. 

N o  counsel appeared for t h e  defefidant in t h i s  Court .  
Hefidefihall for t h e  lessors of the  plaintiff. 

RUFFIN, C. J., after stating the case as above, proceeded: Whatever 
doubts may be raised upon some of the questions found in the record, 
the justice of the plaintiff's case is so apparent that i t  is gratifying to 
find that there are other points on which the law is clearly in his favor, 
and which are decisive of the cause. 
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I n  the opinion of the Court it is not competent to these defendants to 
dispute, in this action, the title of the lessors of the plaintiff, upon any 
of the grounds taken at  the trial by them. I f  that be so, all the other 
points may be dismissed from our consideration, without decision o ~ f u r -  
ther observation. That the defendants are concluded in  the present suit 
we entertain no doubt. 

Jacob Davis was, originally, the sole defendant in  the action. I t  is 
stated that he entered into the land under a lease from the lessors of the 
plaintiff, in  1826, and occupied expressly as their tenant through the 
years 1826, 1827, 1828, and 1829. No disclaimer by him, at any time, 
is anywhere stated, nor any fact from which it could be inferred that his 
poss~ssion became adverse to the lessors of the plaintiff. I t  must, in- 
deed, be assumed that either the lessors of the plaintiff had refused to 
renew the lease and given their tenant notice to quit, or that he denied 
their title before their suit was brought, because something of the sort 
was requisite to turn him into a trespasser so as to sustain this action. 
The assumption is necessarily made from the omission of this defendant 

I to resist the recovery for the cause that his term still continued. But 
I 

the period a t  which the relation between those parties was severed can- 
I not. without evidence, be carried further back than the end of the year 

preceding the suit. Let it be said that the payment of rent to Z. n ikon, 
in  1834, was the joint act of Jacob and Thomas Davis, and consti- 
tuted both of them tenants to the person to whom they paid the (447) 

1 rent. Yet, that would be only between those parties themselves, and 

/ could not prevent the lessors of the plaintiff demanding from Jacob 
Davis the possession he derived from them. I t  is not now a question 1 

how fa r  a very long possession, after payment of rent or other acknowl- 
edgments of the tenancy, accompanied by a claim of title either for the 
tenant or some other person, may constitut~ evidence of a disclaimer, 
and giye to such possession the character of adverseness, and call into 
actioii the statute of limitations. I n  this case nothing of the kind exists. 
The interval between the payment of rent to Z. Nixon and the com- 
mencement of this suit was but little more than two years, and would 
have amounted to nothing had the lessors of the plaintiff known of such 
payment, of which there is no evidence. 

The action, therefore, as brought, was nothing more than the common 
one by a landlord at  the end of the term against an  unfaithful tenant, 
who holds over. Authorities need not to be cited to sustain his Honor's 
position that he cannot deny his lessor's title. 

With quite as good, if not for the same, reason must the other defend- 
ant, Z. Nixon, be precluded from setting up such a defense. The action 
was not brought against him, nor intended to draw into question his 
title or affects his rights. Indeed, i t  could not be brought against him, . 
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because he was not in  possession. The possession was in Jacob Davis, 
and the object of the suit was to recover it from him. I f  another be 
admitted to defend, what is he to defend; what may he allege in  defense? 
H e  is allowed to defend the possession of the tenant, for that is the  
matter in  contest. H e  is allowed to do so because he alleges an  interest 
in that possession, and because he may be able to make fuller defense 
than the tenant would make. I t  is possible the tenant, through igno- 
rance or negligence, would not make all he might of his case. There- 
fore, one claiming to be his landlord, is permitted to set up any defense 
which the tenant might have brought forward. But it is neither within 
the purposes of justice or the dictates of reason to permit him to come in  
and set up a defense which the tenant could not. This subsidiary party 

stands with or in the place of the tenant, and is entitled to his 
(448) rights, and subject to his disadvantages. Hence; we held in  Car- 

son v. Burnett, 1 Dev. and Bat., 560, that the landlord cannot be 
charged in  this action for his own trespasses, but only in  respect of the  
land in  the possession of the tenant, the original defendant. So, on the 
other hand, i t  has been decided, that only such defense was open to the  
landlord as was open to the tenant in  possession. The case of Doe ex 
dem. Knight v. Xmythe, 4 Ma. and Selw., 347, so rules, and is directly 
in  point with our case. There, one entered into possession under an 
agreement for a term of years, paid rent, and then disclaimed. The 
term having expired the lessor brought ejectment against the lessee, who 
did not appear, but another person claimed to defend as his landlord, and 
did appear and defend in  his stead. The Court held that this person ' could not set up any title to himself in that action, for since the tenant 
could not dispute the plaintiff's title, neither could one, claiming in  
privity to him and defending in his stead, do so. 

PER CURIAM. Judgment affirmed. 

Cited: Whissemhunt v. Jones, 80 N .  C., 349; Wise  v. Wheeler, 28 
N.  C., 199; McDoweZl v. Love, 30 N. C., 504; Poust v. Trice, 53 N. C., 
493; Isler v. Foy, 66 N.  C., 550; Wiggins v. Reddick, 33 N.  C., 381; 
Davis v. Evaw, 27 N. C., 531; Gilliam v. Moore, 44 N .  C., 97; Maddrey 
v. Long, 86 N. C., 385. 
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DAVID HONEYCUT v. DANIEL ANGEL. 
(449) 

Fraudulent Letiy-Evidence-Damages. 

1. A count in  a declaration for a malicious and excessive levy and sale by a 
constable, which states a seizure and sale by the officer of "the property" 
to a greater value than the debt to be satisfied, is insufficient; for "the 
property" may be either real or personal. If the former, then the plaintiff 
sustained no injury by the acts of the defendant, because neither the levy 
nor sale by a constable can divest the owner of land of his title, or dis- 
turb his possession,; if the latter, then there is no averment that i t  was 
not a n  entire thing, or that  there were, a t  the time of the levy, other 
goods or chattels of the plaintiff, known to the defendant, i n  such differ- 
ent and distinct parcels or kinds, that  the defendant might have taken a 
reasonable part thereof, and not the thing which he did take, and which 
was of a greater value than the sums to be raised. 

2.  I n  a declaration against a constable for fraudulent levy upon the lands of 
the plaintiff and a return of the same to the court, whereby an order of 
sale was obtained, and the lands sold by the sheriff, i t  is necessary to  
state an eviction of the plaintiff, or some disturbance by the defendant, or , 
by some person deriving a title under the  sheriff's sale and conveyance; 
and the allegation that the sheriff "made title to the purchaser," without 
stating that  some person in particular, claiming and getting title by 
virtue of the sheriff's deed, turned or kept the plaintiff out of possession, 
is  insufficient. 

3. Upon a motion for a new trial every presumption is to be made in favor 
of the verdict of the jury And the correctness of the instructions of the 
court; hence, the  want of a case stated i n  the record sufficient to authorize 
the verdict, or give rise to the opinions delivered by the judge, does not, 
per se, render the judgment erroneous. I t  is  deemed right until the con- 
t rary appear- and therefore the record must set out such of the proceed- 
ings a t  the trial as will show affirmatively that there was no error, 
otherwise it  must necessarily be affirmed. 

4. The cases of Pickett v. Pickett, 14 N. C., 7, and Atlcinson v. Clarke, Ibid, 
171, approved. 

5. While the court, upon a motion for a new trial, is bound to presume every 
fact necessary t o  support a verdict; upon a motion to arrest the judgment 
it  is restrained from presuming or admitting any matter of substance not 
found i n  the record. The  plaintiff cannot have a judgment unless he 
allege in  his pleadings such facts as, in  justice and in law, entitle him 
t o  it. 

6 .  If either of two counts in  a declaration be defective, and the verdict be 
entered generally upon both, the plaintiff cannot have judgment. 

THIS was  ail  action of trespass o n  t h e  case, t r i ed  a t  Yancey, (450) 
o n  t h e  F a l l  circuit of 1837, before h i s  Honor,  Judge Settle. 

T h e  declaration contained two counts. T h e  first stated t w o  wr i t s  of 
fie& facias, issued by a justice of t h e  peace f o r  t h e  county of Buncombe 
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and directed to any lawful officer of said county, commanding him to 
levy of the goods and chattels of the plaintiff Honeycut, two debts of 
$2.16 and $2.05 respectively, besides costs, etc., before then recovered by 
one Joseph Ray, against the said plaintiff, before a justice of the peace 
of the said county, and to have the said moneys, etc.; and if no goods 
and chattels were to be found, then to levy on the lands and tenements 
of the said Honeycut; which writs were on, etc., at, etc., delivered to 
the defendant Angel, who then, etc., was constable of and in said county; 
and then alleged that "by virtue of which said executions, afterwards, 
and before the return of the said executions, viz. : dn, etc., at, etc., as such 
constable did seize and take into execution, t h e  property of the said 
David Honeycut, of much greater value than the debts aforesaid of 
$2.16 and $2.05, and the costs aforesaid, well knowing that part of the. 
property  so taken into execution was sufficient to satisfy the said debts, 
etc., yet contriving, etc., the said Daniel afterwards, to wit, on, etc., at  
etc., did expose to sale and did sell the property so levied upon, which 
was much more than sufficient to pay the debts of, etc., and costs afore- 
said; by means whereof the said David Honeycut was then and there 
wholly deprived of the use of t h e  said property so levied upon, and hath 
been, and is by means of the premises, greatly injured and damnified, 
etc." 

The second count, after setting forth the judgments and executions as 
in the preceding one, and the delivery of the writs to the defendant, pro- 
ceed as follows: "By virtue of which said executions the said Daniel 
Angel, so being constable as aforesaid, afterwards, viz. : on, ete., at, etc., 
did fraudulently levy upon the lands of the plaintiff, well knowing at the 
time of said levy that the said David Honeycut had personal property, 

subject and liable to be levied upon by said executions, much 
(451) more than sufficient to satisfy the saiddebts of, etc., and fraudu- 

lently contriving and wrongfully and unjustly intending to injure, 
oppress and impoverish the plaintiff, afterwards, to wit: on, etc., at, etc., 
under color and in  pursuance of said levy upon the land aforesaid, did 
return the same to the Court of Pleas and Quarter Sessions of the county 
aforesaid, and the sheriff of said county, in pursuance of his duty as 
sheriff of said county, and in  pursuance of a writ of vendi t ioni  exponas, 
to him directed from the said Court of Pleas and Quarter Sessions, 
which said vendi t ioni  exponas was issued according to act of Assembly 
in  such case made and provided, upon and in pursuance of said levy, did 
sell and dispose of at  public sale the said land of the said David Honey- 
cut, levied upon by the said Daniel, constable as aforesaid, and made 
title thereto to the purchaser, by means whereof the said David Honey- 
cut was then and there wholly deprived of the use and possession of his 
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land, and hath been, and is by means of the premises greatly damni- 
fied, etc." 

The case was tried on the general issue, and a general verdict rendered 
in favor of the plaintiff for $589.82. The defendant moved for a new 
trial on the ground of misdirection to the jury, which was refused, and a 
judgment rendered for the plaintiff, from which the other party ap- 
pealed. 

Upon the motion for a new trial the case stated in the record is, "that 
it was in evidence that the plaintiff had notice of the proceedings in 
court relating to the levy upon the land by the defendant, but had no 
notice of the levy before the return to court. Upon this it was insisted 
by the counsel for the defendant that the measure of damages should be 
expenses incurred in court and in selling the land after the return of the 
defendant as constable. But his Honor charged the jury 'that the plain- 
tiff was entitled to recover all the damages he sustained in consequence 
of the illegal act of the defendant.' And, under these instructions the 
jury assessed the plaintiff's damages to the full value of the land at the 
time of the levy, deducting the debts and costs." 

D. F. Caldwell for the defendant. 
A. M. Burton and Hoke for the plaintiff. 

. 

RUFBIN, C. J., after stating the case as above, proceeded: On (452)  
the part of the defendant it has been contended that there ought 
to be a venire de novo, because it is obvious that there was no evidence 
applicable to the first count, and because, upon the second count, the 
damages assessed could be proper only in the case that the plaintiff was 
the owner in fee of the land and had been deprived, by means of the 
defendant's conduct, both of the possession and property in it-neither 
of which circumstances appear to have existed. 

The Court, however, is of opinion that the jndgment cannot be re- . 
versed upon those grounds. I t  has been repeatedly declared by the 
Court that every presumption is to be made in favor of the verdict of 
the jury and of the correctness of the instructions of the Court. Hence, 
the want of a cme, stated in the record, sufficient to authorize the verdict 
or give rise to the opinions delivered by the judge, does not per se render 
the judgment erroneous. I t  is deemed right until the contrary appear, 
and therefore the record must set out such of the proceedings at the trial 
as will show affirmatively that there was no error, otherwise it rilu~t 
necessarily be affirmed. Pickett v. Pickett, 3 Dev. Rep., 7 ;  Atkinson v. 
Clarke, 3 Dev Rep., 171. I f  the facts deemed by the counsel for the 
defendant essential to the correctness of the verdict be really and legally 
so, then it must be presumed that they were proved, because it cannot be 
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supposed the verdict would have been rendered without such proof, so 
we must likewise determine with respect to the judge's charge. I n  itself, 
indeed, it is so obviously correct that it must be assented to by everyone, 
"that the plaintiff was entitle to recover all the damages he had actu- 
ally sustained." The error, if any, consists in not stating to the jury 
that, in this case, the plaintiff could not recover the whole value of the 
land because he had not lost his estate in or his possession of the land. 
But it in no manner appears that the plaintiff had not sustained those 
injuries, and it is not in the power of this Court to assume that he had 
not, the verdict to the contrary notwithstanding. Whatever the right of 
the defendant may, therefore, have been in this respect we are, by reason 
of his own defective statement of the proceedings at the trial, unable to 

assist him. 
(453) I n  anticipation of this opinion of the Court, upon the motion 

for a new trial, the counsel for the defendant also insisted that 
the judgment ought to have been arrested, and moved the Court to re- 
verse the judgment, and now arrest it. Upon this motion our opinion is 
with the defendant. And here it is to be remarked that while upon the 
former question the Court was bound to presume every fact necessary 
to support the verdict, we are, in this stage of the case, restrained from 
presuming or admitting any matter of substance not found in the record. 
The plaintiff cannot have a judgment unless he allege in his pleadings 
such facts as, in justice and in law, entitle him to it. Here the case of 
the plaintiff, as stated in the declaration, is, in our opinion, radically 
defective. 

The verdict is entered generally upon both counts, and therefore, if 
either be defective the plaintiff cannot have judgment. We think, indeed, 
that both counts are bad. The first count was intended to be for a 
malicious and excessive levy and sale by the defendant as a constable. 
I t  doed not specify the things levied on or sold, but simply alleges that 
the defendant seized and took into execution and sold "the property" of 
the plaintiff to a greater value than the debts, when he well knew that a 
part of t h e  property so taken was sufficient to satisfy the debts and other 
sums to be raised on the executions. I t  is observable, first, that the 
property levied on and sold may have been real or personal property. If 
the former, then the plaintiff sustained no injury by the acts of the 
defendant, because neither the levy nor sale by a constable can divest 
the owner of land of his title, or disturb his possession. The sale 
would be merely void, and work no injury to the plaintiff. Next, if the 
property be admitted to have been personalty, then there is no averment 
that it was not an entire thing, or that there were, at the time of the 
levy, other goods or chattels of the plaintiff in such different and distinct 
parcels or kinds that the defendant might have taken a reasonable part 
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thereof, and not the thing which he did take and which was of greater 
value than the sums to be raised. The plaintiff cannot complain that the 
officer seizes an article of greater value than the debts and sold it, 
unless he shows, farther, that-it was divisible, or that the officer 
had notice that there were other articles existing separately, and (454) 
nearer in value to the money to be raised. I t  is not a wrong in an 
officer to levy on the only thing known to him as belonging to the debtor, 
whatever may be its value. But not to insist on defects in the first count 
-on which probably no evidence was given-we will consider next, on 
which the evidence was given, and which, therefore, involves the merits 
of the controversy. 

Not to speak of the imperfect and inartificial statements, in several 
respects, of the second count, in point of form, it is sufficient to say that, 
in point of substance, it is essentially insufficient, in not stating an evic- 
tion of the plaintiff or some disturbance by the defendant, or by some 
person deriving a title under the sheriff's sale and conveyance. Suppos- 
ing that we may understand, by the words "made title thereto to the 
purchaser," that the sheriff had sold and conveyed the land in a valid 
manner; yet it must appear that some person in particular, claiming 
and getting title by virtue of the sheriff's deed, turned or kept the plain- 
tiff out of possession, at the least. I t  may be sufficient, in the case of 
personal chattels, to state the levy and sale, as the means whereby the 
injury accrued; because by the sheriff's seizure the owner lost his posses- 
sion, and by the sale was finally divested of his interest. But it must be 
otherwise with respect to land. The mere levy, sale and conveyance can 
never, by themselves, constitute an injury. They may possibly form a 
cloud over the plaintiff's title, but they do not interfere with his enjoy- 
ment of the property, unless the purchaser asserts and acts on his title 
by taking possession under it. The purchaser may have been the agent 
of the plaintiff, and have bought in trust for him. I n  fine, unless the 
plaintiff has been disturbed, however serious the injury meditated by 
the defendant, none has been really inflicted on the plaintiff, nor loss 
sustained by him. I t  will be time enough to ask that the defendant shall 
pay him for his land when he shows that he has lost it in consequence 
of the defendant's acts. The judgment must be reversed with costs to 
the defendant. 

PER CURIAM. Judgment arrested. (455) 

Cited: Jones v. Palmer, 83 N. C., 305; Cowles v. Railroad, 84 N. C., 
312; Chasteen v. Martin, id., 395; State v. Craige, 89 N. C., 479; State 
v. Lanier, id., 520. 

Dist.: Brown v. ITyle, 47 N. C., 443. 
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BENNET HESTER ET AL. v. ZACHARIAH HESTER ET AL. 

Failure of Clerk t o  Send i7p Transcript-Certiorari. 

1. Where an appellant relies upon the clerk to send up the transcript, and the 
clerk makes an ineffectual attempt to do so, the appellant will not be 
relieved by a certiorn~i, unless the attempt be such as, if made by the 
party himself, would have been deemed a substantial compliance with 
what the law requires of him. If the transcript had been mailed in due 
time to reach the court, it is probable that would be so considered; but 
the placing of it in the hands of a gentleman, who is under no special 
obligations to attend to its filing, is not such a compliance. 

2. The cases of Davis v. Marshall. 9 N. C., 59, and S ta t e  v .  Willinnzs, Ibid. 190, 
approved. 

THE transcript of the record in this cause not having been filed within 
the time prescribed by law (1 Rev. Stat., ch. 4, see. 25) an application 
was made by the appellant's counsel for a certiorari to bring up the 
record. The application was founded upon the following affidavit of 
Henry W. Miller, Esq.: "A short time before the last term of the Su- 
preme Court, Mr. Willie, clerk of the Superior Court of Granville," 
(where the cause was tried), "handed nie a letter directed to Mr. Deve- 
reux (one of the appellant's counsel) with a request that I should 
deliver it to Mr. Devereux on his arrival. On the back of the letter was 
endorsed 'Hester v. Hester.' Kot knowing that the papers were a tran- 
script to the Supreme Court I placed them amongst the other letters in 
my possession belonging to Mr. Devereux. Mr. Willie has informed me 
that he requested at  the time the papers were handed me that should 

Mr. Devereux not reach town before the meeting of the Supreme 
(456) Court I ,should give them to the clerk. This request I did not 

hear, though it may have been made without my noticing it, as I 
was busy at the time preparing my papers as one of the clerks of the 
Senate. Most of the letters directed to Mr. Del-ereux which were in my 
hands I gave him immediately op his arrival, but those i n  the case of 
Hester v. Hester, I did not, having overlooked them for several days 
after he came up. I think Mr. De~rereux remarked at the time it was 
too late to file them. I had no idea that Nr .  Willie hare given me a 
transcript to the Supreme Court or I should most certainly have handed 
it without delay t o  the clerk." 

Devereus and W .  H .  Haywood f o r  the applicants. 
Badger contra. 

GASTON, J. We think that this application for a certiorari must be 
refused upon the principles heretofore established by the Court. In  
Davis v. Mamhall and Russdl,  2 Hawks, 59,  and the State v. Williams, 
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2 Hawks, 100, i t  was ruled that where the a~pe l lan t  trusts to the clerk 
to send up the transcript and the clerk neglects to do it, the appellant 
must abide the consequences of the carelessness or .forgetfulness of his 
agent. The principle must apply with equal force where the clerk inef- 
fectually attempts to send it up, as where he wholly forbears from doing 
so, unless the attempt be such as, if made by the party himself, would 
have been deemed a substantial compliance with what the law requires 
of him. I f  the transcript had been mailed in  due time to reach this 
Court, this, it is probable, would have been so considered. Erwin v. 
Erwin, 3 Dev., 528. But the placing of it in the hands of a gentleman 
who is under no special obligations to attend to its filing, whose own en- 
gagements may render him inattentive to or forgetful of the commis- 
sion with which he is troubled is not such a compliance. The appellant 
or the appellant's agent, trusting to the performance of such an act of 
friendship, must run the risk of its non-performance. 

PER CURIAM. Certiorari refused. 

OSMOND F. LONG v. DANIEL W. GANTLEY. 
(457) 

Enclorsement-Usury 

1. If  a note be endorsed for the accommodation of the maker, to enable him 
to raisg money upon it, and be handed to a bill broker, who gets it dis- 
counted at a greater rate than seven per cent in New York and hands the 
proceeds to the maker, the transaction will be usurious as between the 
endorser and endorsee; but if the endorsee pay the broker the full value 
upon discounting the note, the latter's withholding from the maker more 
than enough of the proceeds to cover his fair commission, will not make 
the transaction usurious, the endorsee in such case not being affected by 
the misconduct of the broker. 

2. The Supreme Court cannot grant a new trial upon the ground that the 
verdict was against the evidence, or the weight of the evidence-that 
being a matter of discretion with the judge who presides at the trial in 
the court below, which cannot be revised upon appeal. 

3. It  is not to be assumed that a bill broker, undertaking to negotiate notes 
in the market for another person, upon the best terms in his power, took 
them on his own account-especially when a third person is found to be 
the holder and it appears that he acted as broker in good faith. 

4. A bill broker'may be constituted the agent of the buyer, and also of the 
seller of notes, and in that character, by acting for each of his principals 
in the usurious discount of a note may make a contract which may be an 
usurious one, entered into by the principals through the broker as their 
common agent. But there is nothing in the character of a bill broker, or 
in his transactions, that necessarily constitutes him the agent of both the 
seller and buyer of paper passing through his hands; the contrary is to 
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be inferred, and it is to be supposed that he is the agent of one only, 
because after contracting with one, it is inconsistent with the interest of 
that one, and with the broker's duty to him, to undertake the same office 
for the other party. 

THIS was an action of assumpsit, brought by the plaintiff as a remote 
endorsee, against the defendant as endorser of two promissory notes 
executed by one Peter R. Wykoff, in the City of New York, the one 
dated November 12, 1836, for $2,250, payable five months after date, 
and the other dated December 10, 1836, for $3,000, also payable five 
months after date. The case came on for trial at Orange, on the last 

circuit, before his Honor, Judge Settle, upon the pleas of the gen- 
(458) eral issue, and the statute of usury of the State of New York, and 

the plaintiff proved a case, which prima facie entitled him to 
recover. 

The defendant then read in evidence a statute of New York, whicli 
fixes the rate of interest at 7 per cent, and enacts that all notes and 
securities whereupon or whereby there may be reserved or taken any 
greater rate of interest, shall be void. The defendant, after releasing 
him, proved by Wykoff, the maker of the notes, that he executed them in 
New York for the purpose of raising money on them by a sale in the 
market, and that the defendant endorsed them in New York without 
consideration, and merely for the accommodation of Wykoff, and that, 
after the notes were endorsed by the defendant, he, Wykoff, received 
them from the defendant and placed them in the hands of Chirles Buck, 
a broker, in the City of New York, to be by him negotiated for and on 
account of Wykoff on the best terms' in his power. That Buck after- 
wards paid to Wykoff the sum of $1,960.03 as the proceeds of the note 
for $2,250, retaining one-half per cent, $11.25, for his commission, and 
the residue, $278.44, was for the discount or interest; and also paid him 
the sum of $2,550 as the proceeds of the note for $3,000, retaining for 
his commission $15, and the residue, $435, was for the discount at the 
rate of 3 per cent a month, and that Wykoff was not to receive anything 
more from Buck and had not received anything more from him for those 
notes, but the two sums of $1,960.03 and $2,550 before mentioned. 

The defendant also proved that he had endeavored to obtain the testi- 
mony of the broker, Buck, and had summoned him to give his deposition 
in New York, where he still resided, but was unable to procure his at- 
tendance. - 

His Honor, upon this evidence, instructed the jury that if the notes 
were made by Wykoff and were endorsed by the defendant for his accom- 
modation, and to enable him to raise money on them, and were sold in 
New York for him by Buck at the sums stated to have been received by 
him, Wykoff, or at a greater rate than 7 per cent discount, then they 
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were infected with usury, and the plaintiff could not recover. But the 
proof of the plea devolved on the defendant, and unless they were satis- 
fied that the broker, Buck, negotiated the notes at an usurious 
rate of discount to the persons who purchased them from him, (459) 
then their verdict ought to be for the plaintiff. 

The counsel for the defendant then moved the court further to in- 
struct the jury that if they believed that Wykoff received for the notes 
respectively only the sums stated by him, the broker being the agent of 
both the maker and the vendee--then the transactions were usurious, no 
matter what passed between the broker and the vendee of the notes. 
This instruction the court declined to give, and there was a verdict and 
judgment for the plaintiff and the defendant appealed. 

W .  A. Graham for the defmdant. 
Badger for the plaintif. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
On all the points in this case, which are open to action of this Court, 
our opinion accords with that delivered in the Superior Court. Perhaps, 
if the jury had been fully informed of the course of business transacted 
by a bill-broker, and of the state of trade in New York towards the end 
of the year 1836, they might in a civil cause have felt it their duty to 
infer, from the evidence and circumstances, that Buck paid over to 
Wykoff all the money he got or was abl'e to get for the notes, excepting 
only his commission of per cent, which does not seem to have been an 
unusual or unreasonable compensation. But for this error of the jury, 
if it be an error, the only remedy is a new trial, granted on the grutlrd 
that the verdict was against the evidence or the weight of evidence; and 
to grant or to refuse a new trial upon that, or a similar ground, rests 
exclusively in the sound discretion of the judge who presided at the trial. 
This Court could not interpose, although it might appear clearly, in our 
opinion, that injustice had been done by the verdict. - If injustice has 
been done to the defendant at all, it seems to us to consist enti~ely in the 
erroneous conclusion on this question of fact, which the jury adopted, 
and not in the misdirection by the court. 

I f  the jury had believed that Buck got from the person to (460) 
whom he passed the notes no more money then he paid over to 
Wykoff, then they must, according to the instructions, have found for 
the defendant, for his Honor stated explicitly that in that case the con- 
tracts were usurious and the notes void. With this instruction we fully 
concur, as the notes were endorsed for the accommodation of the maker, 
and had not been put into circulation until passed by Buck, as the agent 
of the maker. Rufin*v. Armstrong, 2 Hawks., 411, With that instruc- 
tion the defendant, we think, ought to have been satisfied, and placed his 
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case before the jury on the truth of the fact hypothetically stated in the 
instruction. But the defendant declined leaving the case upon that 
point, and moved a further instruction that if Wykoff received only the 
sums stated by him the notes were usurious, no matter what passed 
between the broker and the vendee of the notes. This was refused by 
the court, as we think, properly. 

The correctness of the instruction as prayed for is urged upon several 
grounds, none of which strike us as sound. I t  is said in a~gument  here 
that the defendant is at liberty to consider Buck himself to have been 
the discounter, in which case there was, unquestionably, usury. But, 
without some evidence upon the point it cannot be admitted or a s s u n d  
that a bill-broker, undertaking to negotiate notes in the market for 
another person upon the best terms in his power took them on his own 
account, especially when a third person is found to be the holder, and 
the testimony of Wykoff excludes the idea that Buck acted otherwise 
than as broker in  good faith. Besides, the very terms of the instruc- 
tion admit him thus to have acted, since it is supposed therein that 

- sonzething pasted between Buck, as broker and as vendee of the note%>. 
Again, it is contended here, as in  the Superior Court, that the broker 

is the agent of both the maker and the purchaser of the notes, and there- 
fore, as the agent of the discounter, paid the maker a less sum for the 
notes than he ought, which constitutes usury against the discounter. 
Neither the premises, as here stated, nor the deduction from them, can 

- 
be sailctioned by the Court. A person may, by placing money in his 

hands for that purpose, or otherwise, make a broker his agent to 
(461) buy notes, and if the person thus constituted agent undertake to 

sell notes for another person, and by virtue of his sex-era1 powers 
from his principals respectirely, make a bargain with himself, purporting 
to be a discounting of the note at usurious interest, and hand over the note 
to him for whom he was to buy at that rate, and the money to the former 
owner of the note; it may be admitted to be an usurious contract, en- 
tered into by the parties through their agent, the same person happening 
to be the agent of each. But there is nothing i11 the character of a bill- 
broker, or in  his transactions, that necessarily constitutes him the agent 
of both the seller and buyer of paper passing through his hands. The 
contrary is to be inferred, and it is to be supposed that he is the agent 
of one only, because, after contracting with one, it is inconsistent with 
the interest of that one, and with the broker's duty to him, to undertake 
the same office for the other party. Besides, the argument is altogether 
fallacious in this: that it visits upon the purchaser of the note the conse- 
quences of the dishonesty of the broker in withholding from the original 
owner of the note a part of the price actually placed into his hands by 
the purchaser, and this, upon the alleged ground that the broker is thc 
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agent of the purchaser, and that the latter is consequentIy bound by the 
acts of the former. Now, the argument admits the broker in this case 
to be at least equally as much the agent of the sellkr as of the purchaser, 
and that being so, it follows that when the purchaser pays to the broker 
the full price for the note, deducting only legal interest, he, in so doing, 
pays it to the seller himself. Consequently, the subsequent abstraction 
of the price, in whole or in part, by the broker from his principal, the 
maker of the note, cannot affect the assignee of the note with an im- 
plied imputation of corruption from usury, when, in fact, there was no 
corruption on the part of the assignee, but the full value was paid by 
him. The proposition from which conclusions thus contradictory can be 
legitimately drawn, must be unsound in itself. The truth is, this broker 
was not the agent of both the parties, but only of the one who, according 
to the evidence, employed him; namely, Wykoff, the maker of the 
note. The broker did not deal for the purchaser, but with him, (462) 
and on beholf of the seller. The assumption then of the joint 
agency of Buck, being unfounded, the argument built upon it must also 
fall. 

From the remaining terms of the instruction prayed for, and taking 
it in connection with the instructions previously given, it is substantially 
that the contract of the purchaser was corrupt and usurious, although he 
might have paid to Buck the full sums mentioned in the notes, deducting 
only the interest for the time they had to run, and after the rate pre- 
scribed by the statute, provided, and because Buck paid over to Wykoff 
a less sum, but kept back a part thereof, over and above his reasonable 
commission. The expression "no matter what passed between the broker 
and the vendee of the notes," can be understood in no other sense when 
it is recollected that the court had just informed the jury that if Buck 
received no more than he paid to Wykoff then the purchaser was guilty 
of usury. I t  was to supply an alleged defect in that instruction that the 
further one was prayed, which must, therefore, mean that if Buck had 
received more than he paid over to Wykoff and even received the whole 
sums mentioned in the notes, the purchaser would still be guilty of 
usury, simply by reason of Buck's dishonestly keeping back part of the 
price, a proposition so unreasonable in itself that as soon as it is stated, 
so as to be understood, it must be rejected. 

The judgment is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Reed v. Moore, 25 N.  C., 314; 8. v. Gallimore, 29 N.  C., 148; 
S. v. Smallwood, 78 N.  C., 562; Greenleaf v. R. R., 9 1  N. C., 38; Good- 
son v. Muilen, 92 N.  C., 212; 8. v. Best, 111 N. C., 643; Edwards v. 
Phifer, 120 N.  C., 406; Benton v. R. R., 122 N.  C., 1010. 
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(463) 
THE STATE v. DANIEL MUSE. 

Warrant for Penalty-Amendment-Retailing Without License. 

1. The Acts of 1800, 1808 and 1809 (see 1 Rev. Stat., ch. 99, sec. 91, prohibiting 
the sale of spirituous liquors and other articles, except by licensed stores 
and taverns, near a church, meeting-house, or other place where persons 
are assembled for divine worship, are constitutional. 

2. In a warrant for the penalty incurred by a violation of these acts it is not 
necessary to name the person or persons to whom the articles were sold, 
because each act of selling is not a distinct offense, but only one offense is 
committed, and only one penalty incurred by the same individual, by any 
number of sales to one or more persons in the same day. 

3. *A warrant for the penalty under these acts should conclude against the 
form of the statutes; the rule being that when an act cannot be made out 
to be criminal, or a penalty to be incurred, without reading more than 
one statute, it is then necessary that the indictment or declaration should 
conclude "against the form of the statutesM-in the plural. 

4. A conclusion in a warrant for a penalty against the form of the statute, 
when it should be against the form of the statutes, is a substantial defect, 
which is not cured by the verdict. But the Supreme Court, under the 1st 
and 10th sections of the third chapter of the Revised Statutes, may amend 
the defect, as it does not change the issue between the parties, and is 
according to the right and justice of the matter found by the jury. 

THIS proceeding was commenced by warrant  i n  the form following: 
"State of Nor th  Carolina-Moore County. 

"To any lawful officer: 
"Whereas, John  Philips personally appeared before me, Cornelius 

Dowd, Sr., one of the justices of t he  peace i n  and for said county, on 
on this 2d day of September, 1837, and made oath tha t  Daniel 

(464) Muse, on  the 27th day of August last past, did bring to Friend- 
ship meeting house, i n  said county, cider and ginger cakes, and 

did, within one hundred and fifty yards of said meeting house, on the 
day  aforesaid, sell cider and cakes, many persons being then and there 
assembled for divine worship, contrary to the  form of the statute i n  
such case made and provided : You a re  therefore commanded to take the 
body of said Daniel Muse, if to be found in  your county, and have him 
before some justice of the peace of said county, within, etc., to answer 

*The warrant in this case was brought for an offense committed before the 
Revised Statutes went into operation. I t  is presumed that since the acts re- 
ferred to have been revised and consolidated in one act (see 1 Rev. St., ch. 99, 
secs. 9, 10, 12), the conclusion "against the form of the statute" would be 
proper. Rep.-See Btate v. Bell, 25 N. C., 506. 
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the State to the use of the poor of said county, of a plea that he render 
the sum of ten dollars, a penalty incurred by the said violation of said 
statute.'' 

On the foregoing warrant the defendant was convicted before the 
magistrate, and upon appeal was found guilty by the jury in the Su- 
perior Court, at Moore, on the last circuit, before his Honor, Judge 
Pearson. After verdict the defendant moved in arrest of judgment: 
first, because the warrant did not name any person to whom the defend- 
ant sold; and secondly, because the act of Assembly creating the offense 
was unconstitutional. But his Honor refused the motion and gave judg- 
ment against the defendant, from which he appealed. 

The Attorney-General for the State. 
Strange for the defendant. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
The counsel for the defendant in this Court has very properly abandoned * 
the second ground stated in the record. There can be no doubt that the 
Legislature hath power, and that there is an obligation in sound morals 
and true policy on that body to protect the decency of divine worship by 
prohibiting any actual interruption of those engaged in worship, or any 
practices at or near the place, in which the Legislature may see a ten- 
dency to produce such interruption. 

The Court is also of opinion that the warrant is sufficient (465) 
without naming any person as a vendor of the articles sold. I t  
would not be if the penalty was incurred by each and every act of sale, 
for then the sale ought to be set forth in its particulars of time, place, 
and persons, in order that the defendant might conveniently plead to a 
second prosecution. But the provisions of the statutes under considera- 
tion are of a different nature. They do not give a penalty for each act 
of sale, nor in any sale necessary to constitute the offense. The object 
of the Legislature was to prohibit the first step towards an establishment 

_that might draw the idle, thoughtless or dissipated from the opportuni- 
ties of wholesome edification to be derived from uniting in or witnessing 
divine worship. An attempt, therefore, to sell spirituous liquors or other 
like articles, or erecting a booth or a stand adjacent to a place of wor- 
ship, for the purpose of such selling or giving away, is each an offense 
within the words of the act of 1808,l  Rev. Stat., ch. 99, sec. 9. If a sell- 
ing be not necessary to constitute the offense, a fortiori it need not be 
stated to whom a sale was made, or whether it be made to one person or 
to fifty different persons, there is, under this act, but one offense com- 
mitted, and but one penalty thereby incurred, on the same day. 
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I n  addition to the reasons urged in  the Superior Court the arrest of 
judgment is insisted on here, for the further reason that the warrant 
concludes 'fagainst the form of the statute," whereas it should have been 
"statutes." Upon looking into the acts of Assembly, an& the authorities 
to be found in  the books the Court thinks this objection well founded. 

We understand the rule to be that when an act cannot be made out to 
be criminal or a penalty to be incurred, without reading more than one 
statute it is then necessary that the indictment or declaration should run 
" contra formam statutorum." Such is the case here. The act of 1800 
(Rev. St., c. 564)) is restricted to the church or meeting house yard, and 
would not include per se the present case. The act of 1808 (Rev. St., c. 
761)) is in amendment of the former, and enacts "that the said act shall 
extend to and exclude all places within half a mile, etc., and every per- 
son offending, etc., shall be subject to the same penalty, as if the act 
was committed at church or meeting house yards, and i n  every respect 

the like proceeding shall be had thereon." Neither will this act, 
(466) looked at by itself and not helped by the proceding one, sustain 

this proceeding, because it expressly refers to the first act, and 
thus adopts its provisions; and without knowing them the latter act 
cannot be perfectly understood. As we conceive the law to be, therefore, 
the process ought to have concluded in the plural. 

I t  is said, however, by the Attorney-General, that this is not matter of 
substance and is cured by the verdict. But the authorities appear clearly 
to be the other way. The conclusion, "against the form of the statute," 
when the proceeding is founded on a statute, is substantial and indis- 
pensible. Scroter v. Harrington, 1 Hawks, 1 9 2 ;  T h e  Buncombe Turn- 
pike Company v. McCarson, 1 Dev. and Bat., 306. Until the law shall 
be altered by a statute (as has been recently done in England) the same 
reasons require, as a matter of substance, a conclusion in  the plural, 
where it is proper at  all. The reason why the'conclusions, contra for- 
m a m  statuti or statutorum are respectfully necessary, is that the plead- 
ings should show the grounds of fact and of law, on which the accusation 
is founded. Hence, formerly, the penal statute was recited, and conse- 
quently, if it was necessary to have recourse to two statutes to show that 
the fact charged was a crime, i t  was requisite to recite both statutes. 
When the reference to the statute or statutes in the general terms now 
used was permitted i t  became the duty of the pleader in  each case to con- 
clude properly, according to the creation of the offense, being by one 
statute or two, just as much as it was before, in similar cases, to recite 
one or both of the statutes. 

Upon the supposition of the foregoing opinion being entertained by 
the Court, the Attorney-General moved the Court to allow the requisite 
amendment to be made. That, we think, may be done under the act of 
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1824, and the Revised Statute, c. 3, ss. 1 and 10. Grist v. Hodges, 3 
Dev. R., 199. The amendment does not change the issue between the 
parties and is according to the right and justice of the matter found by 
the jury. I n  ordinary cases this amendment would be allowed only on 
the payment of the costs, for the reasons given in the case cited. But as 
the State does not pay costs in  any case the amendment will be 
allowed, and a judgment entered for the State for the penalty, (467) 
upon condition that no costs are claimed in  either of the courts 
against the defendant. The result is that the defendant must pay the 
penalty and his own costs; so that the effect of the amendment is merely 
to save the parties the trouble, expense, and delay of further litigation, 
leaving the costs to fall just as they would if the judgment were arrested. 

PER CURIAM. Amendment allowed and judgment affirmed. 

Cited: S. v. Sandy, 25 N. C., 575; Washington v. Frank, 46 N.  C., 
441; Justices v. Simmons, 48 IY. C., 189; S. v. Boy, 82 N .  C., 681; S. v. 
Xtovall, 103 N.  C., 418; S. v. Moore, 104 N.  C., 717; Caldwell v. Wilson, 
121 N.  C., 458; 8. v. Sharp, 125 N. C., 632. 

DAVID LEWIS, ADMX. OF DAVID AND JOHN KEMP v. OLLAN MOBLEY. 

Seven. Years Presumption of Death-Trover. 

1. Where a slave, who was bequeathed to one for life and then over, had been 
carried off and not heard from for more than seven years before the death 
of the tenant for life: I t  was held, in an action of trover for the slaves by 
the ultimate proprietor, after the death of the tenant for life, that a pre- 
sumption of the slave's death arose after seven years' absence without 
being heard from; and that the plaintiff must fail in his action, because 
there was no proof of property in himself, nor a conversion by the 
defendant, both of which were necessary to sustain his case. 

2. To maintain the action of trover it is indispensable that the plaintiff should 
show a conversion by the defendant of property whereunto the plain,tiff, 
at t he  t i m e  of that  conversion, had a present right of possession. There- 
fore, where the puchaser of a s l w ~  from the tenant for life, sold him out 
and out ,  during the life of the tenant for life: I t  was held, that the ulti- 
mate proprietor could not maintain trover against the seller for the 
alleged conversion, because, during the life of the tenant for life his right 
of possession had not accrued, and after the death of such tenant there 
was no act of conversion. 

THIS was an action of trover, brought to recover damages for the con- 
version of a negro woman, slave, named Ruth, and tried at  Bla- 
den, on the last circuit, before his Honor, Judge Pearson. (468) 
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I t  was in evidence on the trial that Joseph Kemp died in 1805, leaving 
a will which was duly admitted to probate, and William Kemp qualified 
as administrator with the will annexed at the November term of that 
year. The will, among other clauses, contained the following : "I give to 
my son, William Kemp, two negro women, Dorcas and Ruth, during his 
natural life, and at his death to his eldest lawful son, if he arrives to the 
age of maturity; but if he should have no son, or he should not arrive to 
full age, in that case, said negroes and their increase to be equally 
divided between my two sons, David and John Kemp." William Kemp 
took the negroes into possession, and died in December, 1836, without 
having had a child-David and John Kemp both died some years before 
William; and after the death of William the plaintiff took out letters of 
administration upon the estates of David and John; and in October, 
1831, demanded the negro Ruth of the defendant, to which he replied 
that he had bought Ruth from William Kemp in the year 1810, and 
shortly after sold her to one Van, in the county of Duplin, and had never 
seen her since, nor had anything to do with her. Some time afterwards 
the plaintiff again demanded Ruth of the defendant, who replied, "You 
have just been nonsuited and you never will recover from me." Plaintiff 
said: "I will bet $50 I will gain the suit the next trial." Defendant 
said : "I will bet $500 you never do gain it"; and the plaintiff soon after 
brought this action. -There was no evidence that the negro woman Ruth 
had been seen or heard of since the year 1811. 

His Honor charged the jury "that to entitle the plaintiff to recover 
he must prove property in the negro; that unless Ruth was alive in De- 
cember, 1836, when William Kemp died, the plaintiff had failed in 
making out his proof as to property; for that under the will, Ruth was 
to belong to David and John Kemp, or their representative, the plaintiff, 
at the death of William, and, although William was now dead, without 

having had a son, yet if Ruth died before William the remainder 
(469) to David and John never took effect: that whether Ruth was 

dead or alive in December, 1836, was a question of fact for the 
jury; that when a person is proved to have been alive the presumption 
is +hat she continues to live until the contrary appears; but this pre- 
sumption ceases if she is not seen o? heard of in seven years; and the 
presumption that she is dead gets stronger and stronger the longer it is 
after this that she is not heard of; that, supposing the plaintiff had 
proved property, he'was then to prove a conversion by the defendant. 
The plaintiff, in the first place, alleged that a conversion was made out 
by the demand; that whether there was a conversion was a question of 
fact for the jury; that, to say nothing of the absence of proof that the 
defendant was in possession of the negro at the time of the demand there - 
could be no conversion at that time, unless the negro was then alive, as, 
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to which the same remarks were applicable as before made. The plain- 
tiff, in the second place, alleged that a conversion was made out in 1810 
by the admission that the defendant had then sold the negro; that if the 
defendant had merely bought William Kemp's life estate, and merely 
sold his interest there would be no conversion; but if he sold the negro 
out and out, that is, the whole estate, and the negro was alive at the 
death of William Kemp, then this act of the defendant would be an 
encroachment upon the rights of the plaintiff, which came into exist- 
ence at the death of William, and would amount to a conversion; but 
this depended upon whether the negro was dead or alive at the death of 
William, about which they had already been charged." There was a 
verdict and judgment for the defendant, and the plaintiff appealed. 

Strange  fov the  p la in t i f .  
W .  H .  Ha.ywood for t h e  defendant. 

GASTON, J. Upon examining the instructions which were given to the 
jury in this case, we discover no error of which the plaintiff has cause to 
complain. 

There is an opinion, however, expressed in these instructions, which 
we apprehend to be erroneous, and which, had the verdict and judgment 
been in favor of the plaintiff might have justified a reversal of 
the judgment upon the appeal of the defendant. And we notice (470) 
this opinion now because we have reason to believe from our meet- 
ing with it not only here, but in a case tried before another learned 
judge, that it is of importance to check it before it receive a too general 
acceptance. His Honor was of opinion, and so charged the jury, that if 
the defendant, having purchased William Kemp's life estate in the negro 
woman Ruth, had, in 1810, sold the negro out  and out,  and subsequently 
William Kemp had died, living the said negro, then the persons entitled 
in remainder might have maintained an action of trover and conversion 
against the defendant, because of that conversion. We think they could 
not. To maintain this action i t  is indispensable that the plaintiff should 
show a conr~ersion by the defendant of property whereunto the plaintiff, 
at  t h e  t i m e  of that conversion, had a present right of possession. I t  
is certain that an action could not have been brought for this alleged 
conversion during the life of William Kemp, because the right of posses- 
sion had not then accrued to the ultimate proprietors. Gordon v. Har-  
per, 7 Term., 9; Arzdrews v. Shaw,  4. Dev., 70. And it follows as clearly, 
we think, that it could not lie after the death of William Kemp, when 
the right of possession accrued, because there was no act of conversion 
thereafter. Upon the death of William Kemp, the rightful proprietors 
being entitled to the possession, might have demanded their property 
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from any person having possession thereof. And a withholding of it 
then would have been, on the part of such a person, an act of conversion, 
for which they might have brought trover. What redress they could 
have against the tenant for life, who by a previous alienation of the sub- 
ject-matter of his and their property might have defeated the beneficial 
enjoyment of their right when the time for its enjoyment arrived, is a 
question well worthy of consideration. But trover could not be main- 
tained against him. 

The judgment below is affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited:  Cole v. Robinson,  23 N. C., 544; Brazier  v. Ansley,  33 N.  C., 
14;  Haughtom v. Benbury ,  55 N. C., 341; Jones v. Baird ,  52 N.  C., 154; 
Isler v. Isler,  88 N. C., 580; Ladd  v. B y r d ,  113 N.  C., 471. 

(471) 
DAVID LEWIS, EXECUTOR OF JOSEPH KEMP, v. DAVID SMITH, ADMR. OF 

WILLIAM KEMP. 

Bequest-Assent of Executor .  

An assent by an executor by a bequest for life, where, upon the termination 
of the life estate, it is not necessary, for the purposes of the will, that the 
executor should retake possession of the thing bequeathed, operates as an 
assent also to the ulterior bequests. And where the tenant for life, who 
is himself the executor, retains possession of the thing bequeathed, for 
thirty years, the jury not only may, but is bound to  infer an assent to the 
bequest. 

THIS was an action of detinue for a negro woman slave named Dorcas, 
and her two grand-children, J i m  and Maria. Plea-non detinet.  

Upon the trial, at  Bladen, on the last circuit, before his Honor, J u d g e  
Pearson, it appeared that the plaintiff was the administrator de b o n k  
n o n  c u m  testamento annexo of one Joseph Kemp, who died in  1805, 
leaving a will which was duly admitted to probate, a i d  William Kemp, 
the testator of the defendant, qualified as administrator with the will 
annexed, at the November Term of that year. The will of Joseph Kemp, 
among other clauses, contained the following: "I give to my son, Wil- 
liam Kemp, two negro women, Dorcas and Ruth, during his natural life, 
and at  his death to his eldest lawful son, if he arrives to the age of ma- 
turity;  but if he should have no son, or he should not arrive to full age, 
in  that case the said negroes and their increase to be equally divided be- 
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tween my two sons, David and John Kemp." William Kemp, as ad- 
ministrator, etc., of his father, Joseph Kemp, took possession of the 
slaves, Dorcas and Ruth, and retained possession of Dorcas and her two 
grand-children, J i m  and Maria, until his death in  1836, claiming the 
said slaves as his own. After the death of William Kemp the plaintiff 
took out letters of administration de bonis non, etc., upon the estate of 
Joseph Kemp; and, after a demand and refusal of the slaves from the 

' defendant, who held them as the executor of William Kemp, brought 
this action. I t  also appeared that William Kemp died without having a 
child, and that the two remaindermen, David and John Kemp, 
had died some years before 'William, and the plaintiff had also (472) 
taken out letters of administration upon their estates. 

His  Honor charged the jury "that if, from the evidence, they inferred 
an assent to the legacy for life by William Kemp, the-administrator 
with the will annexed, there would be a presumption of an assent to the 
limitations over; the rule being that where the will did not require the - 
executor to do anything after the termination of the life estate, an  assent 
to the legacy for life was an assent to the whole; and if so, then the 
plaintiff, a s  administrator of Joseph Kemp, had no right to maintain 
this action." The defendant had a verdict and judgment, and -the plain- 
tiff appealed. 

Strange for the plaintiff. 
No counsel appeared for the defendant in this Court. 

GASTON, J. We entirely approve of the instructions given in this 
case. No position can be better established than the assent of an execu- 
tor to a bequest for life, where, upon the termination of the life estate it 
is not necessary for the purpose of the will that the executor should 
retake possession of the thing bequeathed, operates as an assent also to 
the ulterior bequests. And the jury in  this case not only could have 
inferred, but was bound to infer, such an assent from the possession of 
the tenant for life, himself also the executor, for thirty years, under a 
claim of property. The judgment is affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited: McCay v. Guirkin, 102 N.  C., 23; Lewis v. Kemp,  38 N.  C., 
234. 
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(473) 
DEN ON DEM. OF JOHN HOUGH v. ZACHARIAH DUMAS. 

1. The possession of a tract of land which one claims is in law the possession 
of the whole, and if, while thus in possession, cultivating a part, he makes 
a par01 contract to buy the land of another who also sets ug a claim to it, 
and afterwards extends the fields which he had in cultivation, he cannot 
be considered the tenant of the other so as to estop him from disputing 
the other's title; for an offer to buy a claim to land which one holds as 
his own may be made for the sake of peace, through alarn3, or from mis- 
apprehension; and so far from being conclusive of the title, is very slen- 
der, if any, evidence of it. 

2. If a grant covers, in part, land not liable to entry, or which has been pre- 
viously granted, it will be good for the land comprehended in it, which 
has not been granted, and was liable to entry. 

3. Where a line of a grant is called for, and then along that and another line 
of the same grant to a corner of another grant in such second line, and it 
is not certain whether the first or third lind of the grant be meant by 
the first call, the corner of the second grant must be gone to, whether by 
theway of the first or third lines of the first grant; and the corner of the 
second grant must be reached, whether it is immediately on the line of 
the first grant or some short distance from it. 

4. When a grant calls for a corner of another, but leaves it indifferent which 
of two corners is meant, the second call of the grant may be resorted to, 
for the purpose of removing the uncertainty, and ascertaining which of 
the two was intended. 

EJECTMENT, tried before his Honor, Judge Pearson, at Richmond, on 
the last circuit. The defendant admitted that he was in  possession of 
the house and field along the line A, B, as represented on the annexed 
diagram. 

The lessor of the plaintiff read i n  evidence a grant to himself, dated 
i n  the year 1812, and proved that A was the beginning corner of his 
grant, and was a known and established corner of the Gad tract. His 
grant then ran to R, S, Y, C, B, and back to A. 

The defendant then read in  evidence a grant to Gad, under whom he 
claimed, which commenced at 0, then to A, Q, P. This was the oldest 
of any of the grants. H e  also read in  evidence a grant to Lipscomb, 

which commenced at T, then to S, W, U, as the defendant con- 
(474) tended, but to S, X, Q, as the plaintiff contended, and back to T, 

with the river. This was the next oldest grant. H e  then read in 
evidence a grant to Harringto?, which commenced at G, then to K, L, 
D, E, F, as the defendant contended, but to E, L, Y, Z, F, as the plain- 
tiff contended, and then back to G. This grant was the third in  age. 
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The defendant then read in evidence a grant to Love, under whom he 
also deduced title, which commenced at G, then to J, I, and to a point 
on the river, about five steps from G, then on to H, 1, U, W, 2, &4, N, C, 
D, E, F, as the defendant contended; but to 1, V, X, 2, A, N, C, Y, Z, F, 
as %the plaintiff contended, and back to G. Another view taken by the 
plaintiff was that when you got to 1 you then went to T and then never 
got back to A, Gad's corner, at all; and so the grant never closed, and 
of course covered no land. 

The calls in the Love grant, necessary to explain this part of (475) 
the case, were from a stake in the river at H, thence N. 72" W. 
until i t  strikes the river bank (which would be at I) ,  then with the river, 
as i t  meanders opposite to Lipscomb's corner standing on the river bank, 
then with Lipscomb's line, the reverse, N. 30°, E. 27 chains to his third 
corner, then with said Lipscomb's 2d line, the reverse, N. 60°, W. 12 
chains to Gad's corner standing on said line, then with Gad's line N. 20°, 
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E. 50 chains to a Spanish oak in said line, then, etc. This Spanish oak 
corner was found at N, and was established as the corner of the Love 
grant. The grant to Love was the fourth in age, but was many years 
older than the grant to the lessor of the plaintiff. 

I t  was also in evidence that in the year 1824 the lessor of the  lai in tiff 
had contracted to sell the land covered by his grant, to the defendant; 
that the defendant was, at that time, and had been for some years, in the 
posession of the house and part of the field sued for, claiming the land 
as his own under the grant to Love. H e  also owned the'Gad tract and 
the land adjoining. After this par01 contract the defendant extended his 
field to its present limits. Some years afterwards, and but a short time 
before the date of? the demise, the lessor of the plaintiff called on the 
defendant to complete the contract, when the defendant insisted that the 
land covered by the plaintiff's grant was not vacant, but belonged to the 
defendant before the grant to the lessor of the plaintiff issued, and that 
their contract was that he was to buy the lessor of the plaintiff's right, 
in the event only of its appearing that he had a good title, and he was 
now satisfied that he, the plaintiff's lessor, had no right. The lessor of ' 

the plaintiff then demanded the possession, and the defendant refused 
togive i t .  . 

The lessor of the plaintiff contended, first, that the defendant was 
estopped by his agreement to purchase of him, and by extending his field 
after said agreement, to deny his right to the possession. 

Secondly, that the Love grant did not cover the land in dispute, be- 
cause : 

(476) 1. The space between the points G, H, and 1, being parts of 
the Pedee River, was not subject to entry, and so the two parts of 

the land granted to Love could not be connected, and the grant was, 
therefore, void. 

2.  That if the Lipscomb grant ran from S to X, V, and the Harring- 
ton grant from L to Y, Z, F, and the Love grant from 1 to Q, X, 2, A, 
then the two parts of the land granted to Love would be perfectly de- 
tached, and, in getting from one to the other, you must necessarily 'cross 
the established lines of older grants, and therefore the grant was void. 

3. That the call of Love's grant from 1, being with the river as it 
meanders, etc., may be either up or down, and there is nothing to de- 
termine whether it shall go to the beginning corner of the Lipscomb tract 
at T, or to the point U, or V ;  and if it goes to T it cannot cover the land 
in dispute. 

His Honor charged, upon the 1st point, that if the defendant was in 
possession of the house and part of the field at the time of the agree- 
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ment, claiming under the grant to Love, his possession of a part was, in 
law, a possession of the whole; and, being in possession of the whole at 
the time of the agreement to purchase the principle contended for by the 
plaintiff's counsel did not apply, even as to that part of the field taken 
in after the agreement. 

Upon the 2nd point his Honor charged, first, that if that part of the 
Pedee River covered by Love's grant was not subject to entry the grant 
was void only as to that part, but valid as to the residue. Secondly, that, 
supposing the grants to be located as contended for by the plaintiff, and 
the land covered by the'grant to Love to be detached and cut into two 
parts, by the lines of older grants, still the grant would be valid, except 
so far only as it interfered with the older grants. Thirdly, that if the 
jury were satisfied that the corner of the Gad tract, at A, was the corner 
called for in the Love grant, then they must go to A ;  and it made no 
difference whether from 1 they went to T, and then around to A, or, 
whether from 1 they went to U, W, 2, A, or to V, X, 2, A ;  for, in either 
way, after getting to A then the next call, which it was admitted would 
go to N, an established corner, and so around, would take in the land in 
dispute. 

There was a verdict and judgment for the defendant, and the (477) 
lessor of the plaintiff appealed. 

S t r a n g e  for t h e  lessor of t h e  p la iwt i f .  
B a d g e r  f o ~  t h e  defendant .  

GASTON, J. We entirely approve of the instructions given to the jury. 
Upon the point first raised we take it to be clear that the defendant, not 
having entered into possession under the plaintiff's lessor, nor shown to 
hold under him, could not be regarded as his tenant, and was at full lib- 
erty to controvert his title. An offer to buy a claim to land, which one 
holds as his own, may be made for the sake of peace, through alarm, or 
from misapprehension; and, so far from being conclusive of the title is 
very slender, if any, evidence thereof. 

The question involved in the first and second points of the second ex- 
ception raised is substantially the same. From our earliest recollections 
of the law we have understood it to be settled that if a grant covers, in 
part, land not liable to entry, or which has been previously granted, i t  
will be good for the land comprehended in it, which had not been 
granted, and was liable to entry. 

The view presented by his Honor on the remaining question, the loca- 
tion of Love's grant, is satisfactory and conclusive. He might, indeed, 
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have pointed out (but it was unnecessary) other very strong indications 
in favor of the location claimed by the defendant, and inconsistent with 
the location in part attempted by the plaintiff. The difference begins at 
the point 1. From thence the call of the grant is "with the river, as it 
meanders opposite to Lipscomb's corner, standing on the river bank." 
Lipscomb has two corners on the river bank, the beginning corner and 
the fourth corner of his tract, and this call of Love's grant leaves it in- 
different which of these corners is intended. But the next call removes 
all ambiguity-it is "with Lipscomb's line reversed to his t h i d  corner." 
Nothing can be more conclusive to show that the corner of Lipscomb, on 
the river, called for in the preceding line of Love's grant, is Lipscomb's 

fourth corner. Having arrived, in this way, to Lipscomb's third 
(478) corner, the next call of the grant is "with said Lipscomb's line 

reversed, N. 60" W. to Gad's corner." The only difficulty in ful- 
filling all the requisitions of this call is that running the line described 
you do not meet Gad's corner, but pass to the south of it, and this diffi- 
culty imposes the necessity of either running the required line until a 
point be reached opposite to Gad's corner, and thence proceeding to that 
corner, or disregarding the line, and running directly to that corner. 
But, whichever of these modes be adopted, the corner at A will be 
reached, and thence the next call is for the established corner at N;  and 
thus an obvious, reasonable and satisfactory construction may be put 
upon all the calls of the grant, which, according to the plaintiff's attempt 
at exposition would be made absurd and contradictory, and render a 
location of the grant impracticable. The judgment is affirmed with 
costs. 

PER CURIAM. Judgment affirmed. 

Cited:  T u c k e r  11. R a t t ~ r w h i t e ,  123 N. C., 530. 
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DEN ON DEM. OF JOHN E. BECTON v. ISAAC CHESNUT. 
(479) 

. Natu ra l  Boundary Controls Course and Distance. s 

1. The construction of a deed, upon the question of boundary, is  as much a 
legal question as upon any other point, although it is the province of the 
jury to say which, or where situate, may be the particular tree, stone or 
stream called for; and it is a principle of construction clearly settled, that 
a natural and permanent object shall be deemed the boundary in prefer- 
ence to the line designated by the course and distance. It is true that the 
call for a natural boundary may be, itself, vague or imperfect, or even 
contradictory; as for a stream, where there are two of the same name, or 
it be uncertain which of the two bears the name, or for two natural 
objects, e .  g., a branch and a pocosin, which, upon evidence, appear not to 
be identical, but to be at different places; then, necessarily, the case is 
open for evidence to the jury as to which was the object meant, and by 
which the survey was actually made. 

2. If the call of a grant be "up a pocosin and branch N. 71 degrees W. 45 poles; 
thence, still along said branch and joining Keith's land, N. 15 degrees W. 
98 poles; thence N. 66 degrees W. 87 poles to a gum near the branch"; 
and there is nothing to show a discrepancy in the objects caZZecZ for, to 
wit, the pocosin and branch, the only question is whether the branch as a 
distinct natural object, in itself defined and appropriate for the line of a 
patent, is to be followed in preference to the mathematical description by 
course and distance, and it is clearly settled that it is. 

3. The case of Brooks v. Britt, 15 N. C., 481, and Hwley v. Morgan, 18 N. C., 
425, approved. 

4. Where a grant describes a tract of land as lying on a river, and beginning 
below the mouth of a branch, and the last line but one calls for a tree on 
the river, and thence up the river to the beginning, these ternnilti, inde- 
pendent of the other calls of the grant for the branch, clearly fix the be- 
ginning of the survey on the river. 

THIS was an  action of ejectment, tried a t  Jones, on the last circuit, 
before his  Honor, Judge Dick. 

The  lessor of the  plaintiff claimed under a patent, issued i n  1738, 
for  288 acres of land, lying on Neuse river, and bounded as follows: "Be- 
ginning a t  a hickory, below the mouth of Beaverdam branch, and runs  
u p  the  pocosin and branch, N. T I 0 ,  W. 45 poles; thence still along said 
branch and adjoining Keith's lands, N. 15", W. 98 poles; thence N. 66", 
W. 87 poles, to a gum, near the said branch; thence N. 21°, E. 90 
poles to a white oak;  thence N. 8Q0, E. 144 poles, to  a red oak; (480) 
thence S. 60°, E. 100 poles, to a pine;  thence S. 20°, E. 142 poles, ' 

t o  a red oak by the  river side; thence u p  the river t o  the beginning." 
The lessor of the plaintiff claimed to begin a t  A, i n  the  annexed diagram, 
and thence t o  B, C, D, E, P, G, and H, so as  to  include a small field of 
three or four acres i n  the  defendant's possession, near the l ine D, E. On 
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the other hand the defendant insisted that the beginning of the lessor of 
the plaintiff's land was at I(, and thence to L, M, N, 0, P, Q, R, so as to 

I exclude the land in his possession; and it was admitted by the plaintiff's 
Iessor that if the patent did begin at K he could not recover. No hickory 
was found at either A or K, and it did not appear that there were any 
other trees corresponding with those called for in the grant. 

DIAGRAM 

(481) His Honor instructed the jury to find for the defendant, if 
they should think the beginning was at K. And he further in- 

structed them that, supposing the beginning to be at A, then the branch 
must be followed for 143 poles (the length of the two first lines) because 
it was called for in the grant; and that, if running that way, the patent 
would not cover the defendant's possession their verdict should, in that 
case, also be for the defendant. There was a verdict and judgment for 
the defendant, and the lessor of the plaintiff appealed. 

J.  H. Bryan, for the lessor of the 
Badger for the defendant. 

RUBBIN, C .  J., after stating the case as above, proceeded as follows: 
The opinion of the Court is for the defendant, upon each hypothesis, as 

3 7 8  



N. C.] JUNE TERM, 1839. 

to the beginning. I f  that could be supposed to have been at A, then, cer- 
tainly, the plaintiff could not follow the course and distance so as to go 
to B, because that would be going nearly in a rectangular direction f r o m  
the branch, instead of running "a long" i t ;  and the second line 
from B to C would not be near the branch, except at its termina- (482) 
tion. I t  is said, however, that boundary is a question of fact for 
the jury; and that, as both the pocosin and branch are called for in this 
grant this was, at least, a! fit case for proof to the jury, as to which one 
of them should control the calls for course and distance. I n  support of 
these positions the cases of O r b i s o n  v. M o r r i s o n ,  3 Murph., 551, and 
B r o o k s  v. Bktt, 4 Dev., 481, have beep relied on. But the Court cannot 
allow it be questioned, at this day, that the cons t ruc t i on  of a deed, upon 
the question of the boundary, is as much a legal question as upon any 
other point, although it is the province of the jury to say which, or 
where situate, may be the particular tree, stone or stream called for; nor 
that, as a principle of construction, a natural and permanent object shall 
not be deemed the boundary, in preference to the line designated by course 
and distance. I t  is true that the call for a natural boundary may be 
itself vague or imperfect, or even contradictory; as for a stream, where 
there are two of the same name, or it be uncertain which of the two bears 
the name or for two natural objects, e. g .  a branch and a pocosin, which, 
upon evidence, appear not to be identical, but to be at different places; 
then, necessarily, the case is open for evidence to the jury, as to which 
was the object meant, and by which the survey was actually made. Of 
this last kind was the case of B r o o k s  v. Britt, in which it was held as a 
matter of law that Swift Creek swamp was the boundary, but it was left 
to the jury to say what was the swamp-it being uncertain whether the 
run or the margin of the sunken land was so called. The same rule was 
adopted in H u r l e y  v. M o r g a n ,  I Dev. and Bat., 425, as which of several 
streams was the particular branch called for. But, in the present case, 
there is nothing to create the suspicion that the pocosin and branch do 
not so entirely coincide as to render it certain that the branch, as a dis- 
tinct natural object, in itself defined and appropriate for the line of a 
patent, was not the special terminus of the tract. The case states n o  
d i sc repancy  in  the ob jec ts  called for. The dispute is only where the 
object called for, as the beginning, stood, and whether, from that, the 
running is to be according to the natural or the mathematical descrip- 
tion. I t  is settled law that it must be according to the former. 

I n  truth, however, the question thus submitted to the jury did (483) 
not arise, for we think it clear that the patent begins at E, or, in 
other words, on the river, and immediately below the mouth of the 
branch mentioned. The beginning could not be at A, which, according 
to the plat, is about 100 poles above the mouth of the branch, for the 
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patent describes the land as lying on Neuse'River, and beginning below 
the mouth, that is, on the lower side of the mouth, of the branch; and the 
last line, but one, goes to a red oak by the river side, and thence u p  the 
river to the beginning. These termini, independent of the calls for the 
branch in the first and second lines, clearly fix the beginning of the sur- 
vey on the river; and, consequently, by the admission of the plaintiff 
himself, the wrvey,made from that point would not include the land 
claimed by the defendant. 

PER CURIAM. Judgment affirmed. 

Cited: Williams v. Kivett, 82 .N. C., 115; Redmond v. Stepp, 100 
N. C., 219; Brown v. House, 118 N. C., 881; Bowem v. Gaylord, 122 
N. C., 820. 
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GEORGE CUNNINGHAM v. JOHN L. DILLARD. 

Justice-Acceptance of Xurety on Appeal. 

Whether in granting an appeal and accepting the security which the law 
requires, a justice of the peace does not act in a judicial character, and on 
a matter within his jurisdiction, Query? If he does, then no action can 
be sustained against him for taking insufficient security; for no action 
can be supported against a judge or justice of the peace, acting judicially 
and within the sphere of his jurisdiction, however erroneous his decision, 
or malicious the motive imputed to him. But if he does not, he is still 
not liable, if he acted bona fide, and according to his best information. 

THIS was an action on the case against the defendant, a justice of the 
peace, for misfeasance in the performance of the duties of his office, 
whereby the plaintiff alleged that he had sustained damage. Plea-the 
general issue. 

On the trial at Haywood, on the last circuit, before his Honor, Judge 
Pearson, the case was that the plaintiff had sued out a warrant against 
one Daniel Woodfin, for the penalty for obstructing a public road in the 
county of Raywood, upon which he obtained a judgment before the de- 
fendant for fifty dollars, and thereupon the defendant craved an appeal 
to the county court, which was granted upon his giving one Thomas 
Woodfin, his father, for security, the plaintiff objecting to the 
surety for insolvency; that after remaining in the county court (486) 
for some time the suit was referred to certain arbitratars, who 
awarded in favor of the plaintiff; but in the meantime the defendant, 
Daniel Woodfin, having become insolvent, and his surety having removed 
to the west, the plaintiff failed to make the amount of his recovery. The 
pIaintiff then called several witnesses to show that Thomas Woodfin was 
insolvent at the time he became surety to the appeal of his son, and to 
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reb'ut this testimony the defendant introduced some witnesses to prove 
the contrary. 

The plaintiff "insisted that if he had sustained damage by the oppres- 
sive act of the defendant, as a magistrate, in taking insufficient security, 
and thereby compelling him to pay costs and lose the amount of his 
judgment, he was entitled to recover, and further, that although ignor- 
ance would protect a magistrate in a criminal proceeding it did not pro- 
tect him in a civil suit by one who had suffered damages by his act." 

His Honor charged the jury that to subject a magistrate to a recovery 
of damages for an act of his in the discharge of the duties of his office it 
was not sufficient to show that damage had been sustained because of his 
having been mistaken in opinion or having acted ignorantly, but it was 
necessary to prove that he had acted wrong knowingly and corruptly. 
That in the cause under consideration, if the evidence satisfied them that 
the plaintiff had sustained the damage alleged, by the act of the defend- 
ant, they would then inquire whether Thomas Woodfin was insolvent at 
the time when he was taken as security. I f  he was insolvent then they 
would inquire whether his insolvency was known to the defendant. I f  
the jury were satisfied that he was insolvent and that the defendant knew 
it, then the law would imply that he, the defendant, had acted corruptly, 
because he could have no other motive for taking him as security; and 
in that case the plaintiff would be entitled to recover. But if the surety 
was solvent, or, supposing him insolvent, the defendant believed that he 
was solvent, and acted under a mistake, he would be entitled to their 
verdict. There was a verdict and judgment for the defendant, and the 
plaintiff appealed. 

No counsel appeared for e i ther  par ty  in t h i s  Court .  
. 

(487) GASTON, J. Upon the trial of this cause it seems to have been 
taken for granted that the defendant was liable in damages if he 

took insufficient security for the appeal, with a knowledge that it was 
insufficient. We do not mean to decide whether this opinion was correct 
or erroneous, and notice i t  only, lest our silence might be construed into 
approbation of it. Whether in granting the appeal and accepting the 
security the magistrate did not act in a judicial character, and on a mat- 
ter w i t h i n  h i s  jurisdiction, is a question that may be well worthy of de- 
liberate examination. I f  he did, then the action was not maintainable. 
The law is clear that in general no action can be supported against a 
judge or justice of the peace, acting judicially and within the sphere of 
his jurisdiction, however erroneous his decision, or malicious the motive 
imputed to him. This doctrine is to be found in the earliest judicial 
records, and has been steadily maintained as essential to prevent "the 
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slander of justice," and to  protect those who are bound to administer i t  
"from continual calumniations," Floyd v. Baker, 12 Co. 23, and from 
the peril of being arraigned for every judgment they might pronounce. 
Grcmvelt v. Burnwell, 1 Ld. Ray., 454. 

But if the act complained of be not a judicial act, then we concur with 
his Honor i n  the opinion that the defendant was not liable if he  acted 
bona jide and according to his best information. I n  the case of the Gov- 
ernor v. McAffee, 2 Dev., 15, this limitation of responsibility was not 
only recognized as attaching to all common law remedies for omission 
of duty i n  a magistrate, but was held impliedly to restrain the general 
words of a statute creating a responsibility for failure to perform a 
duty in a prescribed form. 

PER CURIAM. Judgment affirmed. 

Cited: S .  v. Zachery, 44 N.  C., 435; Peavey v. Robbins, 48 N.  C., 341; 
Purr v. Moss, 52 N .  C., 528; Hannon v. Grizzard, 99 N.  C., 164. 

(488) 
WILLIAM D. JONES, AUMR. OF JOHN L. WARD, v. JOHN A. GREEN. 

Detinue-Demand-Possession. 

1. In the action of detinue a previous demand is not necessary, if the defend- 
ant had the possession and claimed the property at the institution of the 
suit; and it seems that a demand is not necessary in any case, except to 
fix one then in possession with a liability to this kind of action, although 
he may part from the possession before suit actually brought; or except 
for the purpose of putting an end to a bailment. 

2. The possession necessary to render a defendant liable in an action of de- 
t ime need not be an actual possession, but may be one in a legal sense, 
as where another holds as bailee at  will, or for the benefit of the defend- 
ant. Therefore, where it appeared merely that the defendant had, before 
the suit brought, "put the slave in question in the possession of his 
brother-in-law," but without any written transfer, and without considera- 
tion: I t  was held, that it was proper to be left to the jury to say how 
the possession was-whether in the defendant or his brother-in-law-and 
that the plaintiff could not be non-suited upon the ground that there was 
no evidence of his possession at the time of the suit brought. . 

THIS was an action of detinue commenced by the plaintiff's testator 
against the defendant, for a negro girl named Rebecca. Plea-the gen- 
eral issue. 

The plaintiff on the trial a t  Warren, on the last circuit, before His  
Honor, Judge Saunders, offered evidence to prove that Rebecca was the 
daughter of a negro woman named Jenny, and produced the record of a 
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suit in Warren Superior Court to show that Jenny had been recovered 
by his testator, in his lifetime, from the defendant. The writ in that 
case, issued some timq in January, 1834, and the plaintiff therein ob- 
tained judgment for Jenny at April Term, 1835. The writ in the pres- 
ent suit, issued 11 September, 1835. The plaintiff proved also that after 
the recovery aforesaid his testator hired Jenny to the defendant; that 
Rebecca was born while her mother was in the possession of the defend- 
ant, before the recovery, and a short time before the commencement of 
the suit in which that recovery was effected. I t  also appeared that the 

defendant, some time in March, 1835, put Rebecca in the posses- 
(489) sion of one Lane, his brother-in-law, and that the defendant being 

about to send Jenny from Wayne County, where he resided, to the 
county of Warren, where the plaintiff's testator lived, as he had bound 
himself to do when he hired her, told Lane that if he would perform that 
service he might have Rebecca, to which Lane assented. There was no 
evidence to show in what way the defendant had obtained possession of 
Jenny, anterior to the commencement of the suit in which she had been 
recovered, as above stated. Evidence was then offered by the plaintiff to 
prove that his testator sent an agent to demand Rebecca of the defend- 
ant; that the agent carried with him a writ in the name of the testator 
against the defendant for the girl, but the agent, who was examined as a 
witness, could not state whether that writ had been served or not, 
though the clerk of the court stated that he had no recollection of hav- 
ing issued any other writ in the case. The agent stated that he made 
the demand and the defendant thereupon said that Rebecca was in the 
possession of Lane, and that nothing c&dd be done until Lane, who was 
absent, should return. The defendant stated further on this occasion 
that he had given Rebecca t a  Lane, but he did not deny the plaintiff's 
right, nor did he set up a right in himself further than that which his 
possession gave him, nor did he intimate that the right was in anyone 
else. Upon this evidence, his Honor having intimated an opinion that 
the action could not be maintained, because there was no proof either of 
a demand before the suit was brought or of possession in the defendant 
when the writ was sued out, the plaintiff submitted to a judgment of 
nonsuit, and appealed. 

The ~ t t ' o rne~-~enera l  and W.  H. Haywood for the plaintiff. 
Badger and J.  H. Bryan for the defendant. 

RUFFIN, C. J. I t  does not appear to us that this was a proper case for 
a nonsuit. We are now to take it .for granted that the plaintiff is the 
owner of the slave, and the objection is that there was no detention by 
the defendant to authorize this action for the specific thing. 
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AS to the want of a demand: We have held, in Emight v. Wall, (490) 
2 Dev. and Bat., 125, that one is not necessary if the defendant 
had the possession and claimed the property at the institution of the suit. 
I t  is not easy to see, indeed, how a demand is requisite to give the action 
in any case, except to fix one then in possession with a liability to this 
kind of action, although he may part from the possession before action 
actually brought; for thus putting off the possession, after notice of the 
true owner, and a refusal to deliver to him, may be deemed covenous in 
respect to this remedy, against the person thus refusing. According to 
the usages here another instance of a demand being proper is to put a 
bailee in the wrong. But where the possession is actually, or in a legal 
sense, in the defendant at the time, of suit brought, that possession sus- 
tains the action without going back to any existing at a previous time. 
The question, therefore, is, whether the possession here was, legally 
speaking, in the defendant or some other person. Upon that question 
the opinion of his Honor seems to us to be erroneous. Not that he could 
have said the possession was in the defendant, when the writ was sued 
out, but that he could not say, upon this evidence, that the possession was 
not in the defendant. I t  was a proper case for the jury, with the aid of 
the court, to inquire how the possession was. There was evidence, both 
pertinent and cogent, to the conclusion that Lane held for the defendant, 
and therefore that it was the defendant's possession. Such is the case, 
for instance, when one holds as bailee at will, or for the benefit of the 
owner, or a overseer or agent. When the possession, as it is called, of 
Lane commenced there are probable presumptions that it was not for 
himself, upon a claim of either permanent or temporary property. In- 
deed, the case states merely that in March, 1835, the defendant put 
"Rebecca in the possession of his brother-in-law Lane," but mentions no 
terms. I t  could not, however, have been on the consideration set up by 
way, namely, of remunerating Lane for carrying the mother to Warren, 
because the child was placed with Lane before the trial of the suit for 
the mother, and the latter was carried to Warren at the expiration of a 
hiring made after she had been recovered, though for what period 
does not appear. Nor could it have been on a hiring of the child, (491) 
for she was only two or three years of age, and must have been a 
charge instead of a profit. Nor would a jury be readily persuaded that 
the defendant had really given the negro to Lane, as he afterwards said 
to the plaintiff's agent he had done: First, because that is inconsistent 
with the other story that the child was subsequently the price of carry- 
ing the mother home. Secondly, because if a gift had been really in- 
tended it would probably have received the legal form of being put into . 
writing. And lastly, because gifts of negroes are not common between 

385 



IN THE SUPREME COURT. r20 

brothers-in-law, while it is not so very uncommon for them to aid each 
other in efforts to defeat actions against them by contrivances fully as 
reprehensible as an attempt by shifting from hand to hand, to deceive 
the owner as to the possession of a chattel he wishes to recover, and 
thereby put him to delay and difficulty in bringing suit against a proper 
person. These were considerations well worthy to be weighed by the 
jury as tending to establish either that the alleged gift, sale, and change 
of possession, were feigned for the purpose of hindering the plaintiff of 
this remedy, and so were covenous as against him, Purcel v. McCallum, 
1 Dev. and Bat., 221; or that, in fact, there was no contract between the 
defendant and Lane whereby the title was even apparently changed, but 
simply that Lane held the possession for the defendant, and as his agent, 
as seems most probably to have been the truth. At all events it was fit 
the jury should have judged of that, and as the case was not submitted to 
them on that point there must be a venire de novo. 

PER CURIAM. Judgment reversed. 

Cited: Slade v .  Washburn, 24 N. C., 416; Webb v. Taylor, 80 N. C., 
306. 

(492) 
THE STATE v. PETER R. SWINK ET AL. 

Disturbing Divine Services. 

1. An indictment will lie in this State for disturbing a congregation of people 
assembled for the purpose of divine service and engaged in the worship 
of Almighty God, although it be not in a church, chapel, or meeting-house 
permanently set apart by a religious society for divine worship. 

2. The case of The fitate v. Jasper? 15 N. C., 323, approved. 

THE defendants were indicted at Rowan, on the last circuit, before 
his Honor, Judge Dick, in the following words, to wit : 

"The jurors for the State upon their oath present, that on the twelfth 
day of August, 1839, in the county of Rowan aforesaid, a number of the 
citizens of said county were peaceably assembled at the house of Joseph 
Weant, in said county, for religious worship, and for the purpose of 
offering prayers to Almighty God; and the said persons being then and 
there so assembled together for the purpose aforesaid, and actually en- 
gaged in divine worship, Peter R. Swink and Johnson E. Swink, well 
knowing the purpose of the said meeting, with force and arms, did then 
and there enter into said house, and by loud and abusive language, then 
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and there, with profane oaths and violent actions, did disturb wantonly 
and intentionally the worship of the Almighty, and did disturb and 
molest the citizens then and there assembled for divine worship, to the 
great contempt of religion, to the common nuisance of the citizens of the 
State then and there being, and against the peace and dignity of the 
State." 

After conviction the defendants moved in arrest of judgment that the 
bill of indictment did not charge any indictable offense, but his Honor 
overruled the motion and pronounced judgment, from which the defend- 
ants appealed. 

No counsel appeared for the defendants i n  this Court. 
The Attorney-General for the State. 

RUFFIN, C. J. We entertain the same opinion with his Honor, (493) 
and think that judgment was properly .given for the State. The 
case is fully within the principle of Jasper's case, 4 Dev. Rep., 323, 
which is, that a congregation of people collected together for the purpose 
of divine service, and engaged in the worship of A l ~ i g h t y  God, are pro- 
tected by the laws and Constitution of this State from wanton interrup- 
tion or disturbance. To entitle them to that protection it is not requisite 
that they should be assembled in a church, chapel, or meetinghouse, 
as in this State houses set apart by religious societies permanently for 
worship are generally and indifferently called. That would be the rule 
if the indictment were framed upon a statute protecting churches, or 
people worshiping in churches. But under the enlarged sense of the 
Constitution "a place of worship" is constituted by the congregating of 
numerous worshipers thereat, for it is the right of conscience, the 
worship of the Supreme Being by his creatures, that is protected, and 
not merely the edifice. Our opinion, therefore, is that although the 
assembly was at a private house-as we think must be intended upon 
this indictment-the defendants were guilty of a gross misdemeanor in 
molesting the persons there engaged in offering their common prayers, 
or united in other acts of worship to God. The Superior Court must 
consequently proceed to enforce the sentence. 

PER CURIAM. Judgment to be affirmed. 

Cited: 8. v. Ramsay, '78 N .  C., 453. 
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JOHN THROWER, ADMR. OF JESSE THROWER, V. ARCHIBALD McINTIRE. 

Covenant to Conuey Land-Action by Heir. 

In a covenant to make a conveyance of land "when called for" to dne, without 
adding "and to his heirs,'' if the covenantee die without having called for 
the conveyance, the covenantor is either not bound to convey to any per- 
son, or, if to any person, to the heir; and in neither case can the admin- 
istrator of the covenantee maintain any action upon the covenant. 

(494) THIS was an action of covenant on an instrument executed by 
defendant, under seal, in  the following terms: 

"I, Archibald McIntire, have sold to Jesse Thrower one tract of land, 
joining, etc., and containing, etc., which I bind myself to make a deed 
to Jesse Thrower for, when called for." 

The plaintiff was the administrator of Jesse Thrower, and the breach 
alleged was that after the death of his intestate the plaintiff requested 
the defendant to execute a deed for the land in fee to certain persons, 
who were the heirs-at-law of the intestate, which he refused. The defend- 
ant pleaded covenants performed and covenants not broken, and upon 
the trial at  Moore, on the last circuit, before his Honor, Judge Toomer, 
insisted that the plaintiff as administrator could not maintain this 
action because the covenant related to the realty, and no damage arose 
from the alleged breach to the personal estate of the intestate. A verdict 
was taken for the plaintiff upon an agreement that it should be set 
aside and a nonsuit entered if the court were of opinion that the admin- 
istrator could not have this action. Of that opinion was the court, and 
gave judgment of nonsuit, from which the plaintiff appealed. 

Winston for the plaintiff. 
J.  H.  Haughton for the defendant. 

RUFFIN, 0. J., after stating the case as above, proceeded as follows: 
The opinion delivered by his Honor is, we believe, correct. Perhaps in 
the events which have happened no action at law by any person will lie, 
for if the covenant, by its silence as to the heirs, be for a conveyance to 
the covenantee persohally, it is gone by his death. But we do not .deter- 
mine that question, because assuming the construction put on the agree- 
nient by the plaintiff to be correct, we are still of opinion against him. 
The legal effect imputed in the declaration to the instrument is that the 
defendant obliged himself to convey to Thrower, or to his heirs, upon 
their respective request, and no request having been made by Thrower 
the plaintiff alleges that the defendant refused to convey to the 

heirs when requested by them, after the death of the ancestor. 
(495) I t  i s  insisted on the part of the plaintiff that the heirs cannot 
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have their action, becawe the covenant being merely an executory agree- 
ment, does not run with land and come with i t  to their heir, and also 
because the heir is not named in the instrument and thereforce cannot 
take benefit thereby, and it is thence inferred that the present action is 
sustainable, since it would be unreasonable that there should be no 
remedy for any person. But it may well be inquired if this agreement 
is by construction to be made to be an engagement to convey to the heirs 
of Thrower, as well as to Thrower himself, upon request, whether the 
same principle of construction does not make it, by implication, a cove- 
nant with the heir as well as with the ancestor, in which case, according 
to the old authority cited at the bar, 3'. N. B., 145, and Shep. Touch., 
171, the heir and not the executor should have the action thereon. . Be 
that, however, as i t  may, i t  is to be remembered that the ground of the 
damages demanded in this declaration is that the defendant has not 
conveyed to the heirs of the plaintiff's intestate. Now, the heir and 
administrator, as such, are strangers to each other in respect to this 
question, for what concern is it of the administrator whether the heir 
get the land or not 1 After the death of the intestate the defendant was 
either not bound to convey to any person, or, if to any person, to the 
heir. If the latter, and he has failed to do so, who is injured? Clearly, 
not the administrator: and therefore the administrator can have no 
action on the covenant. Every plaintiff in an action on this instrument, 
whether the heir or the administrator, must show a damage to Izimself 
before he can recover. Kingdon v. Nottle, 1 Maul. and Selw., 355; 
Chamberlain v. Williamson, 2 Maul. and Selw., 408; Marlclarzd v. 
Crump, 1 Dev. and Bat., 94. 
PER CURIAM. Judgment affirmed. 

Cited: Rutherford v. Green, 37 N. c:, 126; Milk v. Abrarns, 41 N. C., 
460. 

ALLEN GRIST ET AL. V. ALLEN BACKHOUSE. 
(496) 

Negotiable Instrumen&-Assignment-Burden of Proof. 

1. A negotiable instrument payable to R. G., "agent of his assignees, or order," 
cannot be sued upon at law in the name of the persons who were assignees 
of R. G., by a deed executed before the date of the negotiable security, 
without his endorsement. 

2. If the plaintiff were bound to support the affirmative of an issue made by 
the pleadings, and the judge instructed the jury that the evidence offered 
by him was sufficient for that purpose, when, in law, it was not, and all 
this appears upon the record, this Court will notice the error, although no 
specific exception was taken to it by the defendant on the trial. 
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THIS was an action of debt on a negotiable single bill, in which the 
plaintiffs declared as assignees of Richard Grist. Plea-the general issue. 

On the trial at Craven, on the last circuit, before his Honor, Judge 
Settle, the plaintiffs proved and read in evidence the bill upon which 
they declared in the following words and figures, to wit : 

"$233. Ninety days after date we, jointly and severally, promise to 
pay Richard Grist, agent of his assignees, or order, two hundred and 
thirty-three dollars, value received. Negotiable and payable at the 
Bank of New Berne. Witness our hands and seals, July 23, 1833. 

"ALLEN BACKHOUSE. (Seal) 
"WM. Ti. BARROW. (Seal)." 

  he plaintiffs then produced and read a deed of assignment to them- 
selves of all the effects of Richard Grist, for the benefit of his creditors, 
which was executed before the date of the bill. There was no endorse- 
ment of the bill by the payee. Upon this evidence the jury, under the 
instruction of his Honor, returned a verdict for the plaintiffs, where- 
upon they had judgment, and the defendant appealed. 

J .  H.  B r y a n  for t he  plaint i f .  
Badger for the  defendaat. 

(497) DANIEL, J., after stating the case as above, proceeded as fol- 
lows: We are of the opinion that the evidence offered by the 

plaintiffs did not support their declaration, and that the judge misdi- 
rected the jury as to the law when he told them that the plaintiffs were 
entitled to recover. Where a bill was made payable to A, or order, to the 
use of B, it was held that B had but an equitable right, not a legal 
interest, and that he could not maintain an action on the bill against the 
acceptor. Evans  I!. Cramlington, Carth., 5 ;  1 Leigh's N. P., 402; Byles 
on Bills, 84. So in this case, Richard Grist describing himself in the 
bill as the agent of his assignees did not give them the legal title to the 
bill. 

The counsel for the plaintiffs insist that the defendant cannot now 
object to this error, because there was no specific exception taken at the 
trial. The defendant had placed on the record his plea; it was for the 
plaintiffs to support the affirmative of the issue arising on that plea. 
The court misdirected the jury as to the law on the trial of the issue, and 
told them that the evidence offered was sufficient for the plaintiffs. This 
error appears on the record and for that the judgment must be reversed 
and a new trial awarded.' 

PER CURIAM. Judgment reversed. 

Cited: 8. v .  Chirly ,  83 N. C., 606; Savage v. Carter, 64 N. C., 197; 
Burton, v. R. R., 84 N. C., 199. 
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DEN ON DEM. OF ROBERT LOVE v. SILAS GATES ET AL. 
(498) 

Ejectment-Both Parties Claiming Under Same Person-Sheriff's 
Deed For T,axes. 

1. The defendant in ejectment is generally permitted to shew a better title 
than the lessor of the plaintiff, in a third person. But where both parties 
claim title under the same person, it is not competent to either, as such 
claimants, to deny that such person had title; and though the defendant, 
in such case, may still show that he had in himself a better title than 
that of the plaintiff's lessor, yet he cannot set up a title in a third person. 

2. A sheriff's deed for land sold for taxes is not of itself sufficient to deprive 
the owner of his land-there must be further evidence that the taxes were 
due for which the land was sold by the sheriff. 

[The cases of Ives v. Nawyer, ante, 51, and Murphy v. Burnett, 4 N. C., 14, 
approved.] 

EJECTMENT, tried at Buncombe, on the last circuit, before his Honor, 
Judge Pearson. 

On the trial the lessor of the plaintiff produced and read in  evidence 
a grant to one Z. Candler for the land in  dispute, dated in the year 1829, 
and then showed a regular judgment and execution against Candler, and 
a sheriff's deed to himself, dated in  the year 1831. H e  then showed an- 
other judgment and execution against Candler, and proved that the 
sheriff levied on the same land as the property of Candler, after the date 
of the deed to him, the plaintiff's lessor, and sold it as Candler's prop- 
erty, when the defendant Gates became the purchaser and took a deed 
from the sheriff for the same, dated i n  the year 1834. The defendants 
relied upon showing title out of the plaintiff's lessor, and for that pur- 
pose offered to read in evidence a patent to one Blount, dated in  1794. 
This evidence was objected to upon the ground that the defendants were 
estopped from denying the title of Candler, under whom both parties 
claimed, but the objection was overruled and the evidence admitted. The 
lessor of the plaintiff then contended that the whole of the land covered 
by Blount's patent had been sold for taxes and passed to the State, and 
thereby had again become vacant, and was subject to entry a t  the 
time when Candler took out his grant, and for this purpose he (499) 
produced a sheriff's deed for the land, but was unable to show that 
the taxes were due from Blount a t  the date of the sheriff's deed. His  
Honor thought that the deed from the sheriff was not of itself sufficient 
to show that Blount's title had been divested, and the plaintiff's lessor 
in  submission to this opinion was nonsuited and appealed. 
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N o  counsel appeared for the plaintif's lessor in this Court. 
Hoke for the defmdants. 

DANIEL, J., after stating the case as above, proceeded as follows: As 
the party in possession of land is presumed to be the owner until the 
contrary appears, the claimant in ejectment must show a good title in 
himself; he cannot found his claim upon the weakness of that of the de- 
fendant, for possession gives the defendant a right against every man 
who cannot establish a good title in himself against everybody. The 
defendant, therefore, generally is permitted to show a better title than 
the plaintiffs in a third person. But i t  has been decided in this State 
that where both parties claim title under the same person it is not com- 
petent to either, as such claimants, to deny that such person had title. 
Den ex. dem. Ives v. Sawyer, ante, 51; Murphy v. Bamett ,  1 Car. Law 
Repos., 105. I n  this case both of the parties claimed under Candler. 
The defendant, although not estopped to show that he had in himself a 
better title than the plaintiff, as for instance that Candler had again 
aeqaired the title before the date of the sheriff's deed to him, or that his 
title was always better than even that of Candler's; still we think, ac- 
cording to the above authorities, he was precluded setting up any title 
in Blount. The admission in evidence of Blount's grant was, therefore, 
erroneous. We have decided at this term that the sheriff's deed only for 
lands sold for taxes, was not evidence sufficient in law to deprive a man 
of the title to his lands. I t  must also be shown that the taxes were due 
to authorize the sheriff to sell the land and make a deed. There must 
be a new trial. 

PER CURIAM. Judgment reversed. 

Cited: Norwood v. Murrow, post; Copeland v .  Sauls, 46 N. C., 73; 
Johnson v. Watts,  id., 231; Feimster v. McRorie, id., 550; Newlin v. Os- 
borne, 47 N. C., 164; Register v. Rowell, 48 N. C., 314; Worsley v. John- 
son, 50 N. C., 74; Whissenhunt v. Jones, 78 N. C., 362; Ray v. Gard- 
ner, 82 N.  C., 147; Spivey v. Jones, id., 181; Ryan  v. Martin, 91 N.  C., 
469; Jordah v. Rouse, 46 N. C., 122; Southerland v .  Stout, 68 N.  C., 
448; Fox v. Stafford, 90 N.  C., 298; Mobley v. Grifin, 104 N.  C., 115; 
Thomas v. Hunsucker, 108 N. C., 723 ; Hassell v. Walker, 50 N. C., 272. 
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THE STATE v. JOHN HOOVER. 
(500) 

Homicide-Intent-Death of Slave. 

1. If death unhappily ensue from a master's chastisement of his slave, in- 
flicted apparently with a good intent for reformation or example, and 
with no purpose to take life or to put it in jeopardy, the law would doubt- 
less tenderly regard every circumstance which, judging from the conduct 
generally of masters toward slaves, might reasonably be supposed to 
have hurried the party into excess. But where the punishment is bar- 
barously immoderate and unreasonable in the measure, the continuance 
and the instruments, accompanied by other hard usage and painful priva- 
tions of food, clothing and rest, i t  loses all chDacter of correction in foro 
domestico, and denotes plainly that the master must have contemplated a 
fatal termination to his barbarous cruelties; and, in such case, if death 
ensue, he is guilty of murder. 

2. I t  is ordinarily true that an actual intent to kill is involved in the idea of 
murder. But i t  is not always so. If great bodily harm be intended, and 
that can be gathered from the nature of the means used, or other circum- 
stances, and death ensue, the party will be guilty of murder, although he 
may not have intended death. 

3. A master may lawfully punish his slave, and the degree must in general be 
left to his own judgment and humanity, and cannot be judiciously ques- 
tioned. 

4. But the master's authority is not altogether unlimited. He must not kill; 
for, independent of the Act of 1791, the killing a slave may amount to 
murder; and this rule'includes a killing by the master as well as that by ' 

a stranger. 

5. I t  must indeed be true, in the nature of things, that a killing by the owner 
may be extenuated by many circumstances, from which no palliation could 
be derived in favor of a stranger. 

THE prisoner was put upon his tr ial  a t  Iredell, on the  last cir- (501) 
cuit, before his Honor, J u d g e  Dick, for the murder of his own 
female slave, a woman named Mira. The  witnesses, called on the  par t  of 
the  State, testified to a series of the most brutal and barbarous whip- 
pings, scourgings and privations, inflicted by the  prisoner upon the 
deceased, from about the first of December to the  time of her death in 
the  ensuing March, while she was i n  the latter stages of pregnancy, and 
afterwards, during the period of her confinement and recovery from a 
recent delivery. A physician, who was one of the coroner's inquest, 
called to view the body of the  deceased, stated that  there were five 
wounds on the  head of the deceased, four of which appeared to  have been 
inflicted a week or more before her death; that  the fifth was a fresh 
wound, about one and a half inches long, and to the  bone, and was, i n  
his opinion, s6fficient to have produced her death; tha t  there were many 
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other wounds on different part of her body which were sufficient, inde- 
pendent of those on the head, to have caused death. The reasons assigned 
by the prisoner to those who witnessed his inhuman treatment of the 
deceased were, at one time, that she stole his turnips and sold them to the 
worthless people in the neighborhood, and that she had attempted to 
burn his barn, and was disobedient and impudent to her mistress; at 
another, that she had attempted to burn his still house, and had put 
something in a pot to poison his family. There was no evidence except 
her own confessions, extorted by severe whippings, that the deceased was 
guilty of any of the crimes imputed to her; nor did it appear that she 
was disobedient or impertinent to her master or mistress; on the con- 
trary she seemed, as some of the witnesses testified, to do her best to obey 
the commands of her master, and that when she failed to do so it was 
from absolute inability to comply with orders to which her condition 
and strength were unequal. The prisoner offered no testimony. 

His Honor charged the jury "that they must be satisfied, beyond a 
reasonable doubt, that the prisoner killed the deceased; that he intended 

to kill her, and that he had no legal provocation at the time 
(502)  of killing her, before they would be justified in finding him 

guilty of murder; that if they doubted on any of those points 
they ought not to find him guilty of murder." He charged the jury fur- 
ther, ('that if the deceased attempted to burn the barn, still house, or 
kitchen of the defendant, or if she put poison in a pot to poison the 
family, or stole turnips, or disobeyed the orders of her master, these 
were all acts of legal provocation; and if the defendant killed the de- 
ceased, upon the discovery of any of the aforesaid offenses, or in so short 
a time thereafter that the passion of the defendant had not a reasonable 
time to subside, the slaying would be manslaughter, and not murder." 

His Honor further charged the jury that "if they were satisfied be- 
yond a rational doubt that the defendant was the slayer, and they were 
further satisfied that he had no legal provocation at the time of slaying, 
or so short a time before that his passion had not a reasonable time to 
cool and subside, they were at liberty to presume a deliberate intent to 
kill, and it would be murder. 

The jury were further instructed "that the legal provocation which 
would extenuate the slaying from murder to manslaughter must be given 
at the time the fatal blow was inflicted, or so short a time before that 
there was not a reasonable time for the defendant's passion to subside 
and reason to assume her sway." And the jury were further instructed 
"that if they were satisfied beyond a reasonable doubt that the defendant 
was the slayer, it was incumbent on him to show that he was acting 
under the influence of a legal provocation at the time of,the fatal deed, 
in order to extenuate the act from murder to manslaughter; but they 
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might and ought to look into all the circumstances disclosed by the testi- 
mony, and infer from the evidence, if they could do so, that the defen- 
ant was acting under the influence of passion, excited by legal provoca- 
tion, at the time the fatal blow was given." 

The'prisoner was convicted and moved for a new trial on the ground 
that the jury was misdirected by the court. The motion being over- 
ruled and sentence of death pronounced, the prisoner appealed. 

N o  cou.nseZ appeared for the prisoner in this Court. 
T h e  Attorney-General for the Btate. 

RUFFIN, C. J. With deep sorrow we perused the statement (503) 
of the case as it appeared upon the evidence, and we cannot 
surmise a ground on which the prisoner could expect a venire de novo. 
Indeed it seems to us that the case was left hypothetically to the jury, 
much more favorably for the prisoner than the circumstances author- 
ized. 

A master may lawfully punish his slave, and the degree must, in gen- 
eral, be left to his own judgment and humanity, and cannot be judicially 
questioned. State v. Mann, 2 Dev. Rep., 263. But the master's author- 
ity is not altogether unlimited. He must not kill. There is, at the least, 
this restriction upon his power : he must stop short of taking life. I t  has 
been repeatedly held that independent of the act of 1791 the killing of a 
slave may amount to murder, and this rule includes a killing by the mas- 
ter a's well as that by a stranger. State v. Will ,  1 Dev. and Bat., 121. 
I t  must indeed be true, in the nature of things, that a killing by the 
owner may be extenuated by many circumstances, from which no pallia- 
tion could be derived in favor of a stranger. But i t  is almost self-evident 
that this prisoner can claim no extenuation of his guilt below the highest 
grade. I t  is, perhaps, sufficient merely to declare that to be the opinion 
of the Court, without undertaking the revolting task of collating and 
minutely commenting on the horrid enormities detailed by the witnesses. 
But some of the terfns used in laying the case before the jury render it 
our duty, as we think, to notice the circumstances somewhat more par- 
ticularly. 

If'death unhappily ensue from the master's chastisement of his slave, 
inflicted apparently with a good intent, for reformation or example, and 
with no purpose to take life, or to put it in jeopardy, the law would 
doubtless tenderly regard every circumstance which, judging from the 
conduct generally of masters towards slaves, might reasonably be sup- 
posed 'to have hurried the party into excess. But the acts imputed to 
this unhappy man do not belong to a state of civilization. They are 
barbarities which could only be prompted by a heart in which every hu- 
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mane feeling had long been stifled; and indeed there can scarcely be a 
savage of the wilderness so ferocious as not to shudder at the recital of 

I them. Such acts cannot be fairly attributed to an intention to 
(504) correct or to chastise. They cannot, therefore, have allowance, as 

being the exercise of an authority conferred by the law tor the 
purposes of the correction of the slave, or of keeping the slave in due 
subjection. The Court is at a loss to comprehend how it could have 
been submitted to the jury that they might find an extenuation from 
provocation. There is no opening for such an hypothesis. There was no 
evidence of the supposed acts, which, it was thought, might be provoca- 
tions. But if they had been proved this Court could not have concurred 
in the instruction+given, doubtless, from abundant caution and laud- 
able tenderness of life. We could not have concurred, because however - 
flagrant the provocation, the acts of the prisoner were not perpetrated in 
sudden heat of blood, but must have flowed from a settled and malignant 
pleasure, in inflicting pain, or a settled and malignant insensibility to 
human suffering. There was none of that brief fury  to which the law 
has regard as an infirmity of our nature; On the contrary, without any 
sonsideration for the sex, health, or strength of the deceased, through a 
period of four months, including the latter stages of pregnancy, delivery, 
and recent recovery therefrom, by a series of cruelties and privations in 
their nature unusual, and in degree excessive beyond the capacity of a 
stout frame to sustain, the prisoner employed himself from day to day 
in practicing grievous tortures upon an enfeebled female, which finally 
wore out the energies of nature and destroyed life. He beat her with 
clubs, iron chains, and other deadly weapons, time after time; burnt her, 
inflicted stripes over and often, with scourges, which literally excoriated 
her whole body; forced her out to work in inclement seasons, without 
being duly clad; provided for her insufficient food; exacted labor b e  
yond her strength, and wantonly beat her because she could not comply 
with his requisitions. These enormities, besides others too disgusting to 
be particularly designated, the prisoner, without his heart once relenting 
or softening, practiced from the first of December until the latter end of 
the ensuing March; and he did not relax even up ta the last hour of his 
victim's existence. I n  such a case, surely, we do not speak of prdvoca- 

tion, for nothing could palliate such a course of conduct. Pun- 
(505) ishment thus immoderate and unreasonable in the measure, the 

continuance, and the instruments, accompanied by other hard 
.%: 

usage and painful privations of food, clothing, and rest, loses all' 
character of correction in foro dornestico, and denotes plainly that the 
prisoner must have contemplated the fatal termination, which was the 
natural consequence of such barbarous cruelties. 
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I n  such a case, too, we think it incorrect to say that the jury must be 
satisfied the prisoner intended to kill the deceased before he could be 
properly convicted. I t  is ordinarily true that an actual intent to kill is 
involved in the idea of murder. But it is not always so. I f  great bodily 
harm be intended, and that can be gathered from the nature of the means 
used or other circumstances, and death ensue, the party will be guilty of 
murder, although he may not have intended death. The intent, by severe 
and protracted cruelties and torments, to inflict grievous and dangerous 
suffering, or, in other words, to do great bodily harm, imports, from the 
means and manner thereof a disregard of consequences, and consequently 
the party is justly answerable for all the harm he did, although he did 
not specially design the whole. 1 Hale P. C., 440; Fost, 219 ; East P. C., 
257. 

I n  conclusion, the Court is obliged to say that whatever error crept 
into the trial was in favor of the prisoner and that nothing occurred of 
which he can complain. I t  is the opinion of this Court that the judg- 
ment ought not to be reversed, which will accordingly be certified to the 
Superior Court that further proceedings may be there had for the exe- 
cution of the sentence of the law on the prisoner. 

PER CURIAM. Judgment affirmed. 

Cited: State v. Bobbins, 48 N. C., 256; State v. Shirley, 64 N.  C., 619. 

THE STATE v. JOHN HARSHAW. 
(506) 

A payment to a mother, made by the reputed father of her bastard child, in 
full satisfaction for the maintenance of the child, may, if made before any 
order for that purpose, very properly influence the Court in saying what 
further sum he shall pay, if it shall happen that the child is supported by 
her; but certainly cannot operate as a bar to the power of the Court to 
make whatever order in the premises the maintenance of the child, or a 
just compensation to the person who may have maintained the child, may 
require. 

THE defendant stood charged as the father of a bastayd child, born of 
the body of one Cynthia Clark, and gave the usual bond in the County 
Court for the maintenance of the child. At April term, 1838, the County 
Court made an order in the premises that Harshaw should pay into court 
for the support of the child the sum of $60, in the fallowing manner, 
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namely: $20 immediately, $20 at January, 1839 ; and $20 at July, 1839. 
A notice was served on him, returnable at July Term, 1838, to show cause 
why execution should not issue against him for the said several sums, 
which, having appeared, he opposed. But the court awarded execution 
and he appealed. 

I n  the Superior Court, at Burke, on the last circuit, before his Honor, 
Judge Pearson, the defendant offered to show that before the County 
Court made the order he paid to the mother the sum of $40 and took her 
receipt therefor, in full satisfaction of all claim for any allowance for 
the maintenance of the child, and insisted that he was thereby protected, 
and that the County Court had afterwards no authority to make the 
order in question. But his Honor was of a different opinion and would 
not receive evidence of the alleged accord and payment, anterior to the 
order, and consequently execution was awarded for the sum which had 
become payable at the time the notice was issued. The defendant then 
appealed to this Court. 

No coum-el appeared for the defendant in this Court. 
The Attorney-General for the State. 

(507) RUFFIN, C. J., aftkr stating the case as above, proceeded as 
follows: The position taken by the defendant rests on an entire 

mistake of the law, as we think. I t  supposes that the mother of a bas- 
tard child may deal with the right to an allowance for the child's main- 
tenance, as being a claim of her own. But that is not so. The bond is 
taken for the indemnity of the county, and the orders are made for the 
benefit of the child, or of such person as the court may direct the money 
to be paid to, either for the past or prospective maintenance. The order 
of the court in favor of a particular person is the sole foundation of the 
right of that person to the money, and before such an order no person 
can give an acquittance, strictly speaking, for the maintenance of the 
child, or any part of it. I t  is true that ordinarily the mother keeps the 
child, so as to authorize her to ask that the order may be made in her 
favor. I n  anticipation that it will be so made it is, perhaps, not unfre- 
quent for the father voluntarily to make to the mother some payment, 
and in cases where that has been done it may very properly influence the 
court in saying what farther sum he shall pay her, if it shall happen 
that the child is supported by her. But that is the only effect it can 
have, and that h a y  be repelled by showing (as perhaps is also not un- 
frequent) that some advantage was taken of her, as by getting a receipt 
for money not actually paid, or by taking from her an acquaintance for 
the whole maintenance, when only on inconsiderable and inadequate sum 
was paid. I t  certainly cannot operate as a bar to the power of the court 
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to make whatever order in  the premises the maintenance of the child, or 
a just compensation to the person who may have maintained the child, 
may seem to the court to require: The sums to be allowed must neces- 
sarily be in  the discretion of the court, within the penalty of the bond, 
because, more or less may be requisite, according to the varying prices 
of apparel and provisions, and the constitution and health of the child. 
The authority of the court to make the order under conside~ation can- 
not be doubted, and we see nothing to induce the supposition that i t  was 
not discreetly exercised on the present occasion, though if i t  were not, 
i t  could not be drawn into question in this form. 

PER CURIAM. Judgment affirmed 

Cited: State v. Ellis, 34 N.  C., 265; State v. Beatty, 66 N.  C., 651. 

THE STATE v. BENJAMIN M. ENLOE ET AL. 
( 5 0 8 )  

Indictment-Conspiracy. 

An indictment for a conspiracy t o  destroy a warrant in the name of the State, 
issued against a defendant on a criminal charge, and a recognizance for 
the appearance of said defendant to answer such charge, with the intent 
thereby to impede the due administration of justice, should positively 
aver the facts that such warrant did issue, and such a recognizance was 
acknowledged, and should also set forth so much of the warrant and 
recognizance as is necessary to show that they were valid, and therefore 
the destruction of them might be prejudicial to the administration of 
justice. Hence, i f  the warrant and recognizance be mentioned only by 
way of reference and recital; and it be not stated with any precision by 
whom the warrant was issued, nor before whom the recognizance was 
taken; and if the substance of the warrant and recognizance be not set 
forth, so that it may be seen whether they or either of them had legal 
validity, @e indictment will be insufficient. 

AT HAYWOOD, on the last circuit, before his Honor, Judge Pearson, 
the defendants were tried upon the following bill of indictment: 

"The jurors for the State, upon their oaths present, that Benjamin M. 
Enloe, Alexander Crisp, and George Southerland, all late of, etc., on 
etc., being evil disposed persons and wickedly devising and intending not 
only to obstruct the due administration of the criminal lam of*e State,  
but also to prevent the laws from being duly enforced, and also to exon- 
erate from the pains and penalties by the laws of the State made and 
provided against, and inflicted upon, persons guilty of assault and bat- 
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tery, on, etc., in, etc., with force and arms did, amongst themselves, con- 
spire, combine, confederate and agree together, wickedly and corruptly, 
to burn and destroy a certain State's warrant against the said Alexander 
Crisp, and recognizance entered into by him, the said Alexander Crisp; 
and the jurors aforesaid, upon their oath aforesaid, do further present 

that the said B. M. E., A. C., and G. S., afterwards, to wit, on, 
(509) etc., in, etc., in pursuance of and according to the said conspiracy, 

combination, confederacy and agreement amongst themselves, had 
as aforesaid, he the said B. M. E., being then and there a deputy sheriff 
in the county aforesaid, and having received from one Jesse C. Cocke- 
ram, a justice of the peace for the county aforesaid, a certain State's 
warrant against the aforesaid A. C., for an assault and battery, and a 
recognizance entered into by the said A. C. for his appearance at the 
Court of Pleas and Quarter Sessions, at its June sessions, in  the year, 
etc., to answer the aforesaid charge of assault and battery. And the 
jurors aforesaid, upon their oath aforesaid, do further present that in 
further pursuance of said conspiracy, combination, confederacy and 
agreement, had amongst themselves, the said B. M. E., A. C., and 6. S., 
as aforesaid, he, the said B. M. E., did not bring and deliver the afore- 
said State's warrant and recognizance to the proper officer of the court 
aforesaid, as he, the said B. M. E., had promised and agreed to and with 
the aforesaid Jesse C. Cockeram, justice of the peace as aforesaid, who 
had full power and authority to take said recognizance as aforesaid. 
And the jurors aforesaid, upon their oath aforesaid, do further present 
that in further pursuance of said conspiracy, combination, confedera- 
tion, and agreement, entered into as aforesaid, they, the said B. M. E., 
A. C., and G. S., did then and there, in the county aforesaid, with force 
and arms in the county aforesaid, destroy and burn the said State's war- 
rant and recognizance aforesaid, in obstruction of the public justice, of 
the laws of the State, to the perversion of the due administration of 
public justice, to the great damage of all the good citizens of the State, 
to the evil example of all others in like case offending, and against the 
peace and dignity of the State. b 

"And the jurors aforesaid do further present that Benjamin M. Enloe, 
Alexander Crisp, and George Southerland, all late of, etc., on, etc., with 
force and arms in, etc., did conspire, combine, confederate and agree 
together to burn and destroy a certain State's warrant against the afore- 
said A. C., charging him with the offense of an assault and battery, and 
a recognizance entered into by the said A. C., to appear at the June ses- 

sions of Haywood County Court of Pleas and Quarter Sessions to 
(510) answer said charge of the State aforesaid, in the year aforesaid, 

to the great contempt of the laws of the State, in obstruction of 
the due administration of the public justice, to the great damage of the 
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good citizens of the State, to the evil example of all others in like case 
offending, and against the peace and dignity of the State. And the 
jurors aforesaid, upon their oath aforesaid, do further present, that 
B. M. E., A. C., and C.. S., all late of, etc., on, etc., with force and arms, 
in, etc., did conspire, combine, confederate and agree together amongst 
themselves to prevent the aforesaid A. C. from being prosecuted for the 
offense of an assault and battery, after he, the said A. C., had been bound 
to court by one Jesse C. Cockeram, a justice of the peace for said county, 
and did then and there procure to be burnt and destroyed the proceedings 
pertaining to the guilt of the aforesaid A. C., in violation of the laws of 
the State, to the great damage of the said Jesse C. Cockeram, in obstruc- 
tion of the due and impartial administration of the criminal laws of the 
State, to the evil example of all others in like case offending, and against 
the peace and dignity of the State. And the jurors aforesaid, upon their 
oath aforesaid, do further present that B. M. E., A. C., and G. S., all 
late of, etc., on, etc., with force and arms, in, etc., did conspire, combine, 
confederate and agree together amonst themselves, to burn and destroy a 
certain recognizance entered into by the said A. C. and Charles Levin, 
for the appearance of the said A. C., to answer a charge of the State 
against him for an assault and battery, to the great damage of the 
justices of the peace of the county of Haywood, as well as the State of 
North Carolina, and in contempt of the laws of the State, to the evib 
example of all others in like case offending, and against the peace and 
dignity of the State." 

On the trial, after the jury were impanelled and before any witness 
was examined by the solicitor for the State, the defendants' counsel 
objected to the reception of any evidence on the part of the State, upon 
the ground that the indictment was so vague and uncertain that no evi- 
dence could be relevant, but his Honor considered this objection irregu- 
lar and that the proper mode was a motion to quash the indictment; and 
directed the solicitor to proceed. After the evidence on the part 
of the State had gone through the defendants offered to prove (511) 
that before the papers were burnt the magistrate, Cockeram, had 
been consulted, and agreed that if the parties concluded to settle the mat- 
,ter the papers might be destroyed. This evidence was objected to by the 
solicitor and rejected by the court, upon the ground that though it might 
be a circumstance in mitigation of the punishment it furnished no legal 
excuse or justification. 

The defendants were found guilty and moved in arrest of the judg- 
ment, which motion was sustained by the court, and the judgment ar- 
rested; whereupon the solicitor, Guinn, appealed. 
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The Attorney-General for the State. 
Clingman for the defendants. 

GASTON, J. We concur with the court below in the opinion that the 
indictment in this case is too defective to warrant any judgment upon it. 

Without entering into a critical examination of the language of the 
indictment it will be enough to notice what we deem its substantial 
defects. The offense attempted to be set forth in each count is a con- 
spiracy to destroy a warrant in the name of the State issued against one 
of the defendants (Crisp), on a charge of assault and battery, and a 
recognizance for the appearance of said defendant to answer that charge, 
with the intent thereby to impede the due administration of justice. 
Now, it seems to us essential that the indictment should positively aver 
the facts that such warrant did issue, and such a recognizance was 
acknowledged and should also set forth so much of the warrant and re- 
cognizance as is necessary to show that they were valid, and therefore 
the destruction of them might be prejudicial to the administration of 
justice. All the facts and circumstances which constitute a crime must 
be distinctly charged in the indictment, so that it may be seen that the 
indictors have not gone upon insufficient premises, and that the court, 
after the matters charged are found or confessed to be true, may pro- 
nounce, as a legal result therefrom, that a crime has been committed. I n  
. neither of the counts of this indictment is it charged as a fact that 
(512) a warrant to arrest Crisp on a charge of assault and battery did 

issue, nor that the said Crisp entered into a recognizance for his 
appearance to answer to said charge. The warrant and recognizance are 
mentioned only by way of reference or recital. Nor is it stated with any 
approach to precision by whom the warrant was issued, nor before whom 
the recognizance was taken-nor is the substance of the warrant and 
recognizance set forth-so that it may be seen whether they, or either of 
them, had legal validity. 

As the appeal is at the instance of the State, because of supposed error 
inar~&ing; tkre judgme~t.~ and we are of opinion that the alleged error 
does not exist, we do not enter into the consideration of the question of 
evidence raised by the defendants upon the trial. Had we differed frorrl 
the court below upon the propriety of arresting the judgment, then this 
question would have been open to the defendants upon the record. 

This decision is to be certified to the Superior Court of Haywood 
as the law directs. 

PER CURIAM. Judgment to be affirmed. 

Cited: State v. Gallimore, 24 N.  C., 377. 
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THE STATE Y. ASA EDNEY. 
(513) 

Justice of the Peace-Recognizance. 

1. The obligation of a recognizance entered into by a party before a single 
magistrate to appear and answer a criminal charge does not depend upon 
the inquiry whether the Court before which the party is required to 
appear has jurisdiction of the particular crime charged; but upon the 
duty and power of the magistratq to examine and admit such party to 
bail. Hence, under the Act of 1715, 1 Rev. Stat., ch. 35, sec. 1, prescribing 
the duty and powers of magistrates out of court, in examining criminals 
and taking bail, a recognizance taken for the appearance of a party at 
the County Court is good, and, if the party fail to appear, according to the 
condition of his obligation, may be enforced, although the offense charged 
is cognizable only in the Superior Court. 

2. The words of the Act of 1715, prescribing that the magistrate shall take 
recognizances from the informer and witnesses, to appear at the next 
court, "where the matter is cognizable," and that the recognizances shall 
be returned into the office of "the court wherein the matter is to be tried," 
are merely directory as to the time and place of returning the proceed- 
ings, so that they may be acted on speedily and efficiently, for the ad- 
vantage of each side. They mean only that the return shall be made to 
the next term of the court in which, according to, the recognizance, the 
party is to appear, so that the party shall not be required to appear at one 
term, or in one court, and the recognizance be returned to a subsequent 
term, or to a different court. 

THE defendant acknowledged a recognizance before a justice of the 
peace for Buncombe County, in the sum of $100, to be void on condition 
that a certain negro slave, called George, should make his personal ap- 
pearance at  the next term of the Court of Pleas and Quarter Sessions, to 
be held for the county of Buncombe, at, etc., on, etc., then and there to 
answer to a charge of the State, and not depart thence without leave of 
the said court. The slave failed to appear and the failure being recorded 
a scire facias issued to enforce the forfeiture of the recognizance. The 
defendant pleaded nu1 tie1 record, and a special plea that the slave was 
charged with the crime of burglary, and that the said County Court had 
not jurisdiction thereof, but only the Superior Court for the county of 
Buncombe, and by reason thereof that the recognizance was void. 
After a decision against him i n  the County Court the defendant (514) 
appealed to the Superior Court, and on the trial there on the last 
circuit, before his Honor, Judge Pearson, he relied on the single point 
that, for the reason set forth i n  the special plea the justice of the peace 
could not take the recognizance, and that the same was void. I n  support 
of the plea he gave in  evidence the warrant on which the slave was 
arrested, which charged him with "being concerned in  breaking into tho 
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smokehouse of James Eincard, in the night time, and taking a quantity 
of pickled pork." But the court was of the opinion that the recogni- 
zance was valid and sufficient in law, and there was consequently a judg- 
ment for the State and the defendant appealed. 

N o  counsel appeared for the defendant in this Court. 
T h e  Attorney-General for the State. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
I t  may be remarked in the first place that there was no evidence to sus- 
tain the plea that the charge was one of burglary, so .as not to be, for that 
reason, within the jurisdiction of the County Court. The condition of 
the recognizance does not so express, and the warrant falls short of mak- 
ing a case of burglary, by omitting several of its essential requisites, as, 
for example, that the breaking was into the dwelling house, or that the 
smoke house was a part of the dwelling house, or within the curtilage. 
But supposing this to have been otherwise, it is quite clear, we think, 
that the defendant's objection is unfounded in law. 

The obligation of the recognizance does not depend upon the inquiry 
whether the court, before which the party is required to appear, has 
jurisdiction of a particular crime charged against the party, but upon 
the duty and power of the magistrate to examine and admit such party 
to bail. By the act of 1715, 1 Rev. Stat., c. 35, s. 1, the duty of examina- 
tion by a magistrate before commitment is enjoyed, and it is further 
prescribed that the magistrate shall admit the party to bail, if bailable. 
The mode of letting to bail is not specified, but it must be inferred that 

such method was meant as was authorized by antecedent laws, or 
(515) such as might subsequently be enacted. This certainly includes a 

recognizance acknowledged before a justice of the peace and by 
him returned into a common law court of record and there enrolled, as 
enacted by ancient statutes and practiced almost immemorially. A justice 
of the peace has, unquestionably, the power to take recognizances for 
the appearance of persons, generally, to answer for any criminal matter. 
But it is said that if the court cannot take an indictment for the offense 
charged, or try the same, the party's appearance in that court is nuga- 
tory, and therefore the recognnizance must be inofficious. We think 
otherwise, for if that court may not try and punish the accused, it may, 
at least, examine further into the case, so as to ascertain what court has 
the jurisdiction to try and punish, and may commit or bind the party 
over to answer in that court. I t  is often a nice point to determine what 
court hag jurisdiction. The duty of judging correctly on that point is 
not imposed on the magistrate, in the first instance, so imperatively as to 
make his mistake on it a justification of the accused for disregarding his 
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HARDIN V. BEATY AND HOGUE. 

recognizance, and by so doing elude the service of other process and es- 
cape punishment altogether. The recognizance obliges the party to appear 
according to it, in order that the ~ u b l i c  justice may not be defeated; and 
that if he was bound at first to an improper court he may be sent to the 
proper court, there to have his guilt or innocence duly and fully inquired 
of. I t  is true the act of 1715 says that the magistrate shall take recongi- 
zance from the informer and witnesses to appear at  the :next court, 
'.'where the matter is  cognizable," and that the recognizancea.shal1 be 
returned into the office of "the court, wherein the matter is to be tried"; 
and upon those provisions this objection is partly founded. But we 
think the act i n  that part of it is merely directory as to the time and 
place of returning the proceedings, so that they may be acted on speedily 
and efficiently, for the advantage of each side. It means only that the 
return shall be made to the next term of the court, in which, according 
to the recognizance, the party is to appear, so that the party shall not 
bedrequired to appear at  one term or in  one court, and the recognizance 
be returned to a subsequent term or to a different court. The 
point made in  this case is not at  all within the purview of the (516) 
act, and we are not aware of any case and do not perceive any 
reason to support it. 

Judgment affirmed. 

DEN ON DEM. OF JOHN HARDIN V. FRANCIS BEATY AND DOWELL HOGUE! 

Ejectment-Arbitration and Award-Estoppel. 

If an action of ejectment be, with the consent of the parties, by a rule of 
Court, referred to certain arbitrators, and they make an award that the 
defendant was guilty of the trespass and ejectment,-and shall pay nominal 
damages and costs, upon which a judgment is rendered accordingly, and 
the plaintiff's lessor put into possession of the term by a writ for that 
purpose, the defendant is not estopped by'such an award and judgment 
from afterwards setting up title to the premises; because, in the action of 
ejectment, the right to the land is not put in issue and determined, and 
a reference to the suit by a rule of Court to arbitrators, chosen by the 
parties, cannot bring before them more than was in issue before the 
Court. 

EJECTMENT, tried at Rutherford, on the last circuit, before his 
Honor, Judge .  Pearsow. 

The defendant Beaty admitted that he was in  possession of the 
premises, as the tenant of the other defendant Hogue, who was admitted 
to defend as landlord. The lessor of the plaintiff, and the defendant 
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I Hogue, both claimed under sheriff's deeds, made upon sales under execu- 
tions against Francis Beaty, but the deed under which Hardin, the 
plaintiff's lessor claimed, was, prior to that, to one Adam Beaty, under 
which the defendant Hogue claimed. I t  was contended, however, by the 
latter that Hardin was estopped from setting up title against him, be- 
cause his grantor, after the sheriff's sale under which he claimed, had 
brought an action of ejectment against Hardin, which by a rule of court 
was referred to certain arbitrators, who made their award that the said 
Hardin was guilty of the trespass and ejectment, and that he should pay 
6% cents damage, and costs, which award being returned to court and 

judgment rendered pursuant thereto, a writ of possession was 
(517) issued, and the defendant, Hogue's grantor, put into possession. 

His Honor intimated an opinion "that when an action of eject- 
ment was decided by arbitration it differed from a case decided in the 
usual way, and the parties and their privies were concluded from dis- 
puting the title afterwards." The plaintiff's lessor, in submission to this 
opinion, suffered a nonsuit and appealed. 

N o  counsel appeared for t h e  lessor of t h e  p la in t i f  in t h i s  Court .  
H o k e  for the defefidunt.  

GASTON, J. We do not concur in the opinion that the lessor of the 
plaintiff is concluded by the award, or the judgment thereon, from set- 
ting up title to the premises described in the declaration. That opinion 
was, no doubt, founded upon the doctrine sanctioned in the case of Doe 
\on demise, Morr i s  and others v. Rosser, 3d East., 15 ,  which has been 
followed out by other adjudications of respectable courts, and is recog- 
nized in elementary treatises of great general correctness. I t  is not 
necessary for us to examine whether this doctrine is a part of the law of 
this State, because we believe that, correctly understood, it does not apply 
to the case before us. I n  the leading case above referred to it was 
decided that where the lessor of the plaintiff and the defendant in eject- 
ment had before submitted their right to the land to the decision of an 
arbitrator who had award~d in favor of the lessor, the award concludes 
the defendant from disputing the lessor's title in an action of ejectment, 
for, although, say the court, "the award cannot have the operation of 
conveying the land, yet there is no reason why the defendant may not 
conclude himself by his own agreement from disputing the title of the 
lessor in ejectment. The parties consented that the award of the arbi- 
trator, chosen by themselves, should be conclusive as to the right to the 
land in controvrsy between them, and this is sufficient to bind them in an 
action of ejectment." To bring the award in question within the opera- 
tion of the principles thus asserted % must appear that the parties had 
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consented that the award of the arbitrators should be conclusive as to 
the right to the land, and that the arbitrators had definitively 
adjudged in whom was the right. To us it seems that neither of (518) 
these is shown here. The submission and the award are of 
record, and by that record it appears that heretofore an action of eject- 
ment for the same land had been instituted on the demise of one Adam 
Beaty, under whom the defendant, Hogue, claims as purchaser; that to 
this action Hardin, the lessor of the now plaintiff, was admitted a de- 
fendant, upon entering into the common rule and pleading not guilty; 
that under a rule of court, by consent of the parties, there was a refer- 
ence to certain referees or arbitrators; that they returned an award 
finding Hardin guilty of the trespass, and assessed the plaintiffs damages 
to 6l/4 cents and costs; and that a judgment was rendered by the court 
pursuant to this award. The submission therefore embraced the matter, 
and that only, which the pleadings of the parties brought into contesta- 
tion before the court-and the award of the arbitrators decided and 
professed to decide no more than would be decided by a judgment of the 
court that the plaintiff should recover damages and costs for the trespass 
complained of. Now it is perfectly settled that the pleadings in an 
action of ejectment do not put directly in issue the right to the land; 
and a judgment in favor of the plaintiff which always includes damages 
and costs and generally also a recovery of his term, does not determine 
the right to the land. We ar.e, therefore, unable to perceive how a mere 
reference of a controversy pending before the regular tribunal of justice, 
to one chosen by the parties, can bring before the latter more than was 
in issue in the former-or how a judgment of the fatter thereupon can 
have a more extensive effect than the same judgment would have had, 
if rendered in the former. The submission and the award must be ex- 
plained by the nature of the action, and "every estoppel, because it con- 
cludeth a man to allege the truth, must be certain to every intent, and is 
not to be taken by argument or inference." Co. Lit., 352b. 

, The judgment of the Superior Court must be reversed, and a venire 
de novo awarded. 

PER CURIAM. Judgment reversed. 

Cited: Bullard v. Mitchell, 53 N.  C., 156. 
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(519) 
THE STATE v. SAMUEL POOR. 

Lev y-Growing Crop. 

To the levy of a writ upon personal property-whether a writ of attachment 
or of execution-the law requires a seizure. If, in the nature of the 
tliing, actual seizure be impossible, then some notorious act as nearly 
equivalent to actual seizure as practicable must be substituted for it. 
Hence, in levying upon a growing crop, the officer must go to the prem- 
ises, and there announce that he seizes the crop to answer the exigency 
of his writ. 

THIS was an indictment containing two counts-the first for an assault 
on Joshua Cranor, as deputy sheriff, in the due execution of his office, 
and the second for a simple assault and battery, tried before his Honor, 
Judge Bailey, on the last circuit, at Guilford. On the trial it was proved 
that one Alfred Short, a constable, had in his hands an attachment 
against the property of one Thomas Poor, a brother of the defendant, 
issued on 20 August, 1838, by a justice of the peace, for $29, made re- 
turnable to Guilford County Court on the third Monday of November 
thereafter, upon which attachment he endorsed, "levied on a field of 
growing corn of Thomas Podr." This endorsement was made about 12 
o'clock of the day on which the attachment issued, by the officer, without 
going upon or near the premises where the corn was growing; and on 
the same day he returned the proceedings before a justice of the peace, 
who entered up a conditional judgment, and at the expiration of thirty 
days the officer obtained a final judgment and an order of sale and 
advertised the sale to take place on 15 October thereafter. I t  was proved 
further that another attachment for $150, issued on 20 August, return- 
able to November County Court of Guilford County, which was on that 
day placed in the hands of Joshua Cranor, who went to the same corn 
field, as deputy sheriff, and levied on the corn about night, or a little 
after dark of the same day. I t  was also proved that early in October 
the defendant applied to Short, the constable, for leave to gather the 

corn for him, and that the constable authorized him and one 
(520) Samuel Irvin to gather i t ;  that on 10 October, when Joshua Cra- 

nor, the deputy sheriff, was in the act of entering the field with a 
wagon, for the purpose of gathering the corn, he was resisted and as- 
saulted by the defendant. 

His  Honor charged the jury that the levy made by Short, the con- 
stable, by virtue of the attachment in his hands, was insufficient to attach 
the property, and that the defendant derived no authority from the said 
officer to resist Cranor, the deputy sheriff. The defendant was convicted 
and sentenced to pay a fine, and appealed. 
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W. A. Graham for the defendant. 
The Attorney-General for the State. 

GASTON, J. We think that it was correctly held by his Honor that 
the constable by indorsing on the writ of attachment in  the manner set 
forth in  the case that he had levied on the growing crop of the defendant 
in  the attachment, did not acquire the legal possession thereof. To the 
levy of a writ upon personal property, whether a writ of attachment or 
of execution-the law requires a seizure. I f ,  in  the nature of the thing, 
actual seizure be impossible, then some notorious act as nearly equiva- 
lent to actual seizure as practicable, must be substituted for it. The least 
that can be required in the levy on a growing crop is that the officer 
should go to the premises and there announce that he seizes the same to 
answer to the exigency of his writ. To allow the possession and prop- 
erty to be transferred without a seizure, or other equivalent act, would 
be to violate principle and to lead in  practice to mischievous results. 

This decision must be certified to the Superior Court of Law for the 
County of Guilford, with directions to proceed to judgment and sentence 
agreeably thereto, and to the laws of the State. 

PER CURIAM. Judgment to be affirmed. 

Cited: Long v. Hall, 97 N.  C., 293; Penland v. Leatherwood, 101 
N. C., 514. 

(521) 
DEN ON DEM. OF WILLIAM PENTLAND v. JACOB B. STEWART. 

A sheriff's deed for land sold for taxes is not sufficient to deprive the owner 
of his land, without showing further the authority of the sheriff to sell, 
by proving that the taxes for which the sale was made were due. 

See Love v. Gates, 498, ante. 

EJECTMENT, tried at  Haywood, on the last circuit, before his Honor; 
Judge Pearson. 

Thei lessor of the plaintiff showed that the land in  controversy had 
been patented, and then gave in evidence a slieriff's deed to himself, set- 
ting forth that he, the sheriff, sold the land for the tax due for the year 
1833, amounting to 31% cents, and for charges. H e  also proved the de- 
fendant to be i n  possession. The defense relied upon was that the plain- 
tiff's lessor had not proved that the tax of 1833 was due. His  Honm 
intimated an opinion that the plaintiff's lessor was required to prove that 
the tax of 1833 was due, for the purpose of showing that the sheriff had 

NOTE.-A crop cannot now be levied on till mature. Acts 1844; The Code, 
sec. 453. 
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power to make the sale. Upon this intimation the lessor of the plain- 
tiff submitted to a nonsuit and appealed. 

No counsel appeared for either party i n  this Court. 

DANIEL, J., after stating the case, proceeded as follows: I n  ordinary 
cases, where a party claims under a sheriff, he is compelled to produce a 
judgment and execution against the debtor, as well as the sheriff's deed. 
I f  the owner of the land was indebted for the taxes the lessor of the 
plaintiff had it in his power to show that fact from the records of the 
court. The law requires all persons to list with the justice their taxable 
property. I f  an owner of land neglects to attend the justice and give in 
his list the justice is directed to appoint a freeholder in the neighborhood 
to value the land on oath, and the freeholder is to return the valuation 
to the justice who adds it to his list and returns it into the County 
Court. I n  case of the failure of the owner and the magistrate, it then is 
the duty of the sheriff, within the time prescribed for collecting the 
taxes, to summon a freeholder to value the land on oath. A fair tran- 

script of such valuation the freeholder is directed to send to the 
(522) clerk of the County Court, before the next succeeding court, and 

the clerk shall incorporate the return with those made by the 
justice. And the freeholder is also to deliver to the sheriff another 
transcript of the same. The tax lists thus returned are directed to be 
recorded by the clerk. These records, as it seems to us, are in the nature 
of judgments against each individual on the lists for the sums respec- 
tively set against their names. Within thirty days after the court to 
which the lists are returned the clerk is to deliver a copy of the lists to 
the sheriff and he is to collect the taxes due by distress and sale or other- 
wise. The certified copies of the tax lists delivered by the clerk to the 
sheriff are, in law, his warrants of distress, or executions against the 
property of each individual for the satisfaction of the money due on 
them. I f  there is no personal property to be found the sheriff is to 
distrain the land, and after advertising the same as the law directs, and 
also performing the duties prescribed by the act of 1819, 1 Rev. Stat., 
c. 102, ss. 52 and 53, he will sell the same, or so much thereof as shall 
be sufficient for the payment of the taxes due, and the costs of the sale. 
I t  seems to us, therefore, that until it be shoml by competent evidence 
that a specific tax has been legally ascertained to be due, the authority 
of the sheriff to sell for a tax does not appear, and as his sale can 
operate to transfer title only by force of his authority, unless that 
authority be shown his deed passes no estate. 

PER CURIAM. Judgment affirmed. 

Cited: Garrett v. White, 38 N. C., 134; Jordan v. Rouse, -16 N. C., 
122; Fore v. Staford, 90 N .  C., 298. 
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DEN ON DEN. OF CASWELL HARBIN ET AL. v. JOHN S. CARSON. 
(523) 

Lien  U p o n  Land of L e v y  of a n  At tachment  

The levy of an attachment upon land creates such a lien upon it that, if there 
be a subsequent judgment of combination and a sale of the land under a 
writ of venditioni exponas, the title of the purchaser will supersede that 
of one claiming under a judgment and fLeri facias posterior to the date of 
the levy of the attachment, but prior to the judgment of condemnation 
and venditioni exponas. 

THIS was an action of ejectment, tried at Davie, on the last circuit, 
before his Honor, J u d g e  Dick. Both parties claimed title under one 
Bennet Austin. The lessors of the plaintiff produced a judgment against 
the said Austin, entered up at August Term, 1836, of Rowan County 
Court, an execution thereon returnable to the ensuing term in November, 
and a deed from the coroner to themselves for the lands in controversy, 
which were sold under the said execution. The defendant showed in evi- 
dence the proceedings in an original attachment issued by himself against 
the said Austin, on 27 April, 1836, levied on the lands in controversy the 
same day, and returned to May Term, 1836, of Rowan County Court. 
H e  then showed a regular final judgment entered up on said attachment 
at the ensuing November term of the said court, a writ of vendit ioni  
exponas thereon, returnable to the ensuing term in February, under 
which the said lands were sold, and a deed to himself therefor from the 
sheriff. 

The only question presented to the court was whether the title passed 
to the lessors of the plaintiff by virtue of their purchase, under the exe- 
cution issuing upon the judgment at August Term, 1836, or whether the 
l e ~ ~ y  of the attachment upon the lands in April, 1836, created such a lien 
as when consummated by a judgment of condemnation and a sale under 
a vendit ioni  exponas issuing thereon, gave the defendant the better title. 
His Honor being of opinion in favor of the lessors of the plaintiff the 
jury found a verdict for them, upon which they had judgment and the 
defendant appealed. 

N o  counsel appeared for either party  in th i s  Court.  (524) , 

DANIEL, J .  The only question in the case submitted for the decision 
of this Court is, whether the levy under the defendant's attachment in 
April, 1836, which was prior to the date of the plaintiff's execution, cre- 
ated such a lien on the land as when condemned and sold under the writ 
of vendit ioni  exponas, gave to the defendant the better title. We are 
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of the 
house 
of the 

opinion that i t  did. The case of Den  on  dem. of Amyet t  v. Back- 
3 Murph., 63, establishes the proposition contended for on behalf 
defendant. We think that there must be a new trial. 

PER CURIAM. Judgment reversed. 

Doubted: McMillan v. Parsons, 52 N. C., 166. 

FREDERICK NAESTED v. BENJAMIN SCOTT. 

Contract-Evidence. 

Where the owner of a lot of timber met a dealer in the article, who inquired 
of him his price for it, and, upon being informed, said he would give it, 
but went off without taking any account of the timber, neither inspecting 
nor measuring it, nor telling the owner where to carry it for measure- 
ment and delivery; and not paying for it, nor offering at any time to 
make a payment; and in the meantime the owner, being informed that 
the dealer was insolvent and unable to pay, sold the timber to another 
person at a higher rate, but afterwards acknowledged that he had sold to 
the plaintiff, and offered to pay him the difference: I t  was held, to be 
proper for the judge to leave it to the jury to say whether there was any 

. contract of sale between the parties, or only a chaffering o r  conditional 
agreement between them, which the defendant, upon seeing the conduct 
of the plaintiff, was at liberty to disregard. 

THIS was an action of assumpsit, i n  which the plaintiff declared spec- 
ially against the defendant for that the latter had sold to Isaac W. 
Hughes a parcel or lot of ton timber, to which the pliantiff, by virtue of 

a contract with the defendant, had the right of property. 
(525) On the trial at  Craven, on the last circuit, before his Honor, 

Judge  Xettle, the plaintiff introduced a witness who stated that 
he was the agent of Isaac W. Hughes, and purchased of the defendant 
the timber in  question, and that while he was settling for it the plaintiff 
came with his hands for the timber, when the witness informed him that 
he had bought i t  of the defendant, and was t o  give him thirty-one dollars 

, per ton for the same; and in the course of the conversation the defend- 
ant, who was present, admitted that he had sold the timber to the plain- 
tiff and that the plaintiff had agreed to give him thirty dollars per ton 
for i t  and offered to pay the plaintiff the difference between the sum 
agreed to be paid by the plaintiff and the sum for which he sold the 
timber t o  the witness. I t  was proved further that the plaintiff had not 
"paid anything to the defendant and that the timber was taken by the 
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witness for his principal, and used by him; and further, that if the 
plaintiff had obtained the timber and sawed it up he might have realized 
between forty-five and fifty dollars. On the part of the defendant it 
was proved that before he sold to Hughes he was informed that the 
plaintiff was insolvent, and that he would "stand a bad chance in getting 
his money7'; and that he then immediately sold to Hughes. I t  was also 
proved for the defendant that the plaintiff, at the time of the alleged 
contract, was in fact insolvent; that the timber had never been out of his, 
defendant's, possession, but was at the public wharf, and not at the 
plaintiff's mills, where it was usual to deliver it by persons selling him 
timber; that the timber had not been measured or taken an account of 
by the plaintiff, and there was no evidence on the part of the plaintiff %o 
show an offer by him to pay, or his ability to pay, for the timber, but on 
the contrary it was proved that he was unable to pay. 

His Honor charged the jury that if they believed from the evidence 
that the contract, as alleged by the plaintiff, had been made by him and 
the defendant, the plaintiff was entitled to recover damages commensu- 
rate with the injury which he had sustained; but if they should collect 
from the testimony that there was only a conversation and chaffering in 
relation to a contract which the parties did not complete then the title 
to the timber did not vest in the plaintiff and he would not be entitled 
to recover. The defendant had a verdict and judgment and the plaintiff 
appealed. 

J .  H.  B r y a n  and J .  W .  B r y a n  for the  plaintiff. 
N o  counsel appeared for the  defendant in th is  Court. 

RUFFIN, C. J. We are not prepared to say that the contract (526) 
as laid in the declaration, or as it might be collected from the tes- 
timony, would authorize a recovery in this action, even if the contract 
had been definitely concluded. The declaration is for an injury to the 
plaintiff's right of property, and supposes, therefore, that the contract 
vested the right of property, if not the right of possession, in the plain- 
tiff. That cannot be so, if the agreement was merely executory, but the 
action ought to have been assumpsit for the breach of the agreement. 

, But we are not obliged to determine how that would be, since the jury 
have found that the parties made no contract. That puts an end to the 
plaintiff's demand in any form of action, provided the judge did not 
submit that inquiry to the jury without any evidence that could author- 
ize a response in the negative. I n  our opinion there was not only evi- 
dence proper to be left to the jury on the point, but such as might well 
warrant their verdict as given. The question is, whether the parties 
considered they had conclusively bargained so as to change the property. 



I N  T H E  SUPREME COURT. 120 

Now, a man from the county arrives in town with a parcel of timber in 
the river for sale, and is met by a dealer, in the streets, who inquires of 
the owner his price and says he will give it. But he does not give it, and 
on the contrary goes off without taking any account of the article, 
neither inspecting nor measuring it, nor telling the other where to carry 
it for measurement and delivery, and above all, not paying for i t  nor 
offering at  any time to make payment. What could the countryman 
think, under such circumstances but that the stranger meant to practice 
on him either a jest or a f raud? What must anyone think of it, even 
when subsequently considering i t  with deliberation? It seems to us that 
the parties must have conversed upon the tacit understanding that the 
timber was to be measured and received immediately and paid for on the 
spot; and that, without the cash, i t  was no bargain. Therefore, when 
the pretended buyer went away and staid, i t  does not appear how long, 
but long enough for the other party to find out that he was insolvent and 
could not pay for the timber, and to make a sale to another person, what 

could the jury reasonably infer but that the transaction had be- 
(527 )  gun and ended in mere talk, without anything serious being 

finally concluded on; or if i t  had, that i t  was immediately aban- 
doned? Against this there is nothing to militate, but that, "in the course 
of the conversation" afterwards, the defendant said he had sold to the 
plaintiff and offered to pay him the difference. But the offer may have 
justly been regarded as one of compromise or as having been prompted 
by a disposition of the defendant to satisfy the plaintiff that he had not 
been actuated by the difference i n  price. As to the observation that he 
had sold to the plaintiff i t  might have been meant, and, as things stood, 
probably was meant, for no more than that he had agreed to sell. That 
was true enough, but the agreement, from its nature, might be deemed, 
and was deemed by the jury to have been conditional, and therefore not 
binding on the defendant after seeing the conduct of the plaintiff. Upon 
the whole we think his Honor fairly left the question to the jury, and 
therefore that the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

DEN ON DEM. OB ISAAC BRONSON ET AL. V. MITCHELL PAYNTER. 

Ejectment-Defect of Parties-Construction of Deed. 

1. Where a party objects upon the trial that a grant is void upon its face, but 
the judge decides otherwise, i f  the copy referred to in and sent up with 
the case exhibits no defect, the Supreme Court cannot grant a new trial, 
for, if the copy sent up be a correct transcript of the grant, it is apparent 
that there was no ground for the objection; and if the grant be not that 
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whereof a copy is given, as the supposed vices or defects in it are in no 
way indicated, the Court is wholly without the means of reviewing the 
opinion complained of, and, of course, will presume it to be correct. 

2. A deed wherein the grantor, in consideration of the sum of ten dollars to 
him in hand paid by the grantees, "remised, released and quit-claim" to 
them certain land, may operate as a deed of bargain and sale to pass the 
title to the grantees, i f  it cannot operate as a release for want of some 
interest in them. 

3. Where a demise in ejectment is laid from two or more lessors, and it 
appears that those lessors are tenants in common with one who has not 
joined in the demise, the plaintiff may yet be entitled to recover aceeiding 
to the interest of his lessors, though if  one of the joint lessors had no title 
the plaintiff could not recover at all. 

4. Where a general verdict is found in an action of ejectment, a judgment that 
the plaintiff recover his term is proper in point of form. 

EJECTMENT, tried at  Rutherford, on the last circuit, before his (528) 
Honor, Judge Pearson. 

The lessors of the plaintiff, after proving the defendant to be in  pos- 
session, for the purpose of showing title in themselves, exhibited (as the 
case states) "a grant for the premises in dispute, to one Tench Coxe, 
issued in the year 1796, a copy of which grant, marked A, is referred to 
and made a part of this case." The copy of the grant marked A, and 
sent up with the case, appears to have been one i n  the ordinary form, 
made not to Tench Coxe, but to James Greenlee, Lewis Baird and Wil- 

e liam Ervine. Coxe (as the case further states) conveyed, as appeared 
by the deed exhibited, to Augustus Socket, in  1819, and Socket mort- 
gaged the same in fee to Kintzing and Duponceau. Kintzing conveyed 
to Duponceau in 1822, and i n  1824 the latter conveyed to Murray, Hoyt, 
A. Bronson, and Thompson, who, in  the year 1826 filed a bill in equity 
to foreclose the mortgage, whereupon there was a decree for the sale of 
the premises, and in 1827 the clerk and master, in  obedience to the 
decree, sold and conveyed them to one Stephens, and about the same time 
Murray, Hoyt, and A. Bronson conveyed their entire interest in fee 
simple to the said Stephens. Subsequently, Stephens executed a deed, 
whereby he, in consideration of the sum of ten dollars to him in  hand 
paid by Murray, Hoyt, and A. Bronson, '(remised, released, and quit- 
claim" to them, the same premises. I n  1829 Murray conveyed to Isaac 
Bronson and i n  1830 Arthur Bronson released to Hoyt and I s m  Broa- 
son, the lessors of the plaintiff. The defendant insisted, in  the first place, 
that the original grant to Coxe was utterly void on its face, and passed 
no title from the State. 

2ndly. That the deed of Stephens to Murray, Bronson, and Hoyt 
was only a release, and could not, therefore, operate as such, for want 
of some interest in  those to whom i t  was made. 
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3rdly. That as Thompson was the legal owner of one-fourth. of the 
premises Bronson and Hoyt, two of the tenants in common, could not 
jointly demise to the plaintiff. 

His Honor was of opinion, and so charged, upon the first point, that 
there was no such defect in the grant as could be taken advantage of in 

an action of ejectment. Upon the second point, he held that from 
(529) the whole deed it was obviously the intention to pass the title, 

and that although apt and proper words were not used for a deed 
of bargain and sale, yet the consideration of ten dollars raised an use, 
and the Statute of Uses transferred the legal estate to the use, and that 
therefore the deed did operate to pass the title. Upon the third point 
his Honor held that two tenants in common might make a joint demise 
in ejectment, although there might be another tenant who did not join. 
There was a general verdict and judgment thereon, for the lessors of the 
plaintiff, and the defendant appealed. 

Clingman for the defendant. 
N o  counsel appeared for the lessors of the plaintif in this Court. 

GASTON, J. There is an evident inaccuracy in that part of the case 
made out for this court, which relates to the grant exhibited in evidence 
by the plaintiff. I t  is stated to be "a grant to Tench Coxe, issued in the 
year 1796, a copy whereof marked A i's referred to and made a part of 
the case." But the copy, so marked, purports to be the copy of a grant 
issued to James Greenlee, Lewis Baird, and William Ervine. However 
this inaccuracy may be, whether in the description or copy of the grant, 
it will not affect the judgment which it is our duty to render. I t  appears 
that the defendant insisted on the trial that '%he grant was utterlyvoid 
on its face, and passed no title," but the court held that there was no 
such defect in the grant as could be taken advantage of in this action.'' 
I f  the grant exhibited be that whereof a copy is given, we concur in this 
opinion, for we discover nothing on its face to vitiate it. If the grant 
be not that whereof a copy is given, as the supposed vices or defects in it 
are in no way indicated, we are wholly without the means of reviewing 
the opinion complained of, and of course must presume it to be correct. 

The other exceptions taken on the trial by the defendant we hold to be 
unfounded. The deed from Stephens to Murray, Bronson, and Hoyt 
might well operate as a deed of bargain and sale, for the reasons stated 
by his Honor. The words of transfer, used in it, "remise, release, and 

quit-claim," are precisely those to which a similar operation was 
(530) allowed in a case decided in the Supreme Court of New York. 

Jackson on dem. of Salisbury v. Fisk, 1 0  Johns., 456. We also 
think that where a demise is laid from two or more lessors, and it ap- 
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pears that these lessors are tenants i n  common with one who has not 
joined in  the demise, the plaintiff may yet be entitled to recover. This, 
i t  seems to us, necessarily follows from holding (as has been established 
here by authority) that tenants in common may join in  a demise, and 
that such demise will effectually pass the right of each to possess the 
thing demised during the term. I f  less than the whole number join in 
such a demise it must operate pro tanto. I f  indeed one of the joint 
lessors had no title, then the plaintiff could not recover for the reasons 
assigned in  Hoyle v. Xtowe, 2 Dev., 318. 

As the jury in  this case found a general verdict the judgment that the 
plaintiff should recover his term was proper in  point of form. Godfrey 
v. Cartwright, 4 Dev., 487. 

PER CURIAM. Judgment affirmed. 

Cited: C'obb v. Hines, 4 4  N. C., 347; Banner v. Carr, 33 N.  C., 45;  
Foster w. Hackett, 112 N. C., 552; Holdfast v. Xhepard, 28 N .  C., 363; 
Dowd v. G-ilchrist, 46 N. C., 355; Overcash v. Ritehie, 89 N.  C., 391; 
Yancey v. Grwnlee, 90 N. C., 319. 

JESSE A. DAWSON v. MARK H. PETTWAY. 
(531) 

Contribution Between Endorser and Surety. 

1 .  The endorser of a single bill for the accommodation of the principal obligor 
is not, without a special contract to that effect, liable to contribute as a 
co-surety with one who signed the bill as a co-obligor with the principal. 
The endorser, in such case, is to be taken only as a supplemental surety, 
and not liable to be called on for contribution by the primary surety. 

2. If, in such case, the bill were given to renew a former one in which the 
present endorser was. a co-obligor and the present co-obligor only an 
endorser, that circumstance might, perhaps, be evidence to the jury that 
the form last adopted was accidental only, and that in fact there had 
been an agreement of common and mutual liability between those who 
gave their names to the principal debtors. - 

3. The cases of Daniel w. McRae, 9 N .  C., 590;  Smith v. Smith 16  N. C., 173;  
Gomex v. Laxarm, Ibid, 205; Hatcher v. MciMorine, 14 N. C., 228, and 
Richards v. Simms, 18 N. C., 48, explained and sanctioned. 

THIS was an action of assumpsit, in which the plaintiff sought to en- 
force contribution from the defendant upon the allegation that the de- 
fendant was his co-security for one Peyton R. Tunstall, submitted to his 
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Honor, Judge Saunders, on the last circuit, at Halifax, upon the follow- 
ing statement of facts as a case agreed: 

"On 30 May, 1825, a single bill, executed by Tunstall and the plain- 
tiff Dawson, under their hands and seals, was made in order to be dis- 
counted at the State Bank, for the use of Tunstall, for the sum of 
$4,500, payable in eighty-eight days after date, negotiable at the State 
Bank and payable to the defendant Pettway, and by him endorsed in 
blank. On the 7th of June the said bill or note was discounted at the 
bank, for the accommodation of Tunstall, and the proceeds passed to his 
credit. After the note fell due it was renewed in full by paying the 
accrued interest and giving a note in the following words: 

"August 30, 1825. 
"$4,500. Eighty-eight days after the first day of September next, we 

promise to pay to Mark H. Pettway, or order, four thousand five 
(532) hundred dollars, for value received, negotiable and payable at 

the State Bank of North Carolina, at Raleigh. 
"PEY R. TUNSTALL. (Seal) 
"J. A. DAWSON. (Seal) 

"For renewal." 

This note was executed by said Tunstall and Dawson, under their 
hands and seals, and endorsed by said Pettway. The body of the note 
was written by Pettway, and the words added at the foot of the note 
"for renewal," in his hand-writing. This second note not being paid at 
maturity a suit was brought by the bank against all the parties, and a 
judgment recovered at Fall Term, 1826, of Wake Superior Court. An 
execution issued thereupon, returnable to the ensuing Spring Term of 
that court, on which the present plaintiff paid the sum of $4,864.92%, 
being the full amount of the principal, interest, and costs due 2 March, 
1827, for the one moiety of which, with interest, the present action is 
brought. At the bringing of this action, and for several years before, 
the said Tunstall was dead and insolvent. 

Upon the foregoing statement, should the coart be of opinion that in 
law the plaintiff is entitled to call on the defendant for contribution, the 
judgment to be entered for the plaintiff for the sum of $2,432.46y2, 
with interest from the said 2 March, 1827, in which event is to be set 
off and deducted therefrom the sum of $2,249.91, being the amount 
due this defendant, for principal, interest, and costs upon judgments ob- 
tained in Halifax County Court by the said Pettway against the said 
Dawson, an execution be granted for the residue. Should the court be of 
a contrary opinion, then judgment to be entered in this action for the 
defendant." Upon this case his Hon'or was of opinion for the plaintiff, 
and gave judgment accordingly, from which the defendant appealed. 
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Badgei for the defendant. 
Iredell and the Attorney-General for the plaintiff. 

GASTON, J. I t  is a plain principle of equity that those who (533) 
have engaged i n  a common hazard should share in  the loss conse- 
quent upon it, and on this principle is founded the obligation of contri- 
bution between co-sureties. The question in  this case is whether, upon 
the facts agreed, the law infers that the plaintiff and defendant did 
take upon themselves a commo'n risk. So far  as the determination of 
this question depends upon the nature of the engagements made by the 
plaintiff and defendant with the creditor of Tunstall, the inquiry is free 
from difficulty. The plaintiff, by executing the bond as a co-obligor with 
Tunstall, bound himself absolutely for the payment of the debt; whereas, 
the defendant, by indorsing the bond, engaged to pay only upon the de- 
fault of Tunstall and the plaintiff. While the plaintiff, therefore, 
became the surety of Tunstall, the defendant became the surety of Tun- 
stall and the plaintiff. The form of the transaction with the creditor is, 
however, but prima facie evidence of t l y  relation between t$e debtors, 
and does not conclusively establish the order of their liabilities as ar- 
ranged among themselves; and it is insisted for the plaintiff that the 
fact that the plaintiff executed and the defendant indorsed the bond for 
the accommodation of Tunstall, and without benefit to either, makes 
Tunstall sole principal, both to plaintiff and defendant, and therefore 
constitutes them joint and equal sureties for him. To this argument we 
do not assent. The fact relied on certainly shows that, as between Tun- 
stall and the plaintiff, the former was principal and the latter surety, 
and confirms what is to be inferred from the nature of the instrument 
that Tunstall was also a principal in relation to the defendant; but we 
cannot see how i t  establishes that Tunstall was not also a principal with 
respect to the defendant, as the instrument indicates. The fact is as con- 
sistent with the allegation of the defendant, that he was a supplemental 
surety in addition to the plaintiff, the primary surety, as with the all'ega- 
tion of the plaintiff that the defendant and himself .were co-sureties, and 
therefore it in no way repels the inference to be drawn from the nature 
of their respective liabilities to the creditor. But the case of Daniel v. 
McRae, 2 Hawks, 590, has been pressed upon us as an authority estab- 
lishing the position that where two persons, for the accommodation of a 
third, makes themselves responsible for his debt, the law, with- 
out regard to the nature of their engagements, pronounces them (534) 
to  be joint sureties. We have before had occasion to declare our 
purpose to adhere to the adjudication in that case, Richardson v. Simms, 
1 Dev. and Bat., 48)) but, in our opinion, i t  is far  from sancfioning the 
position for which it is cited. I n  Daniel v.\McRae, i t  was decided that 
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where there are successive indorsers of an accommodation note; they are 
to be regarded, until the contrary is shown, as co-sureties for the maker, 
but it professes so to decide upon principles inapplicable to the case of 
the maker and indorser of such a note. I n  delivering his opinion in 
Daniel v. McRae, Judge Henderson, one of the Court that concurred in 
the decision, begins with laying down the doctrine that co-sureties are 
those who have assumed the same obligation and are equal in all their 
liabilities, while supplemental sureties are those who come in aid of the 
former. and then undertakes to show that the successive indorsers have 
assumed the same obligation, because the last indorsement "imposes no 
obligation on the holder to apply to the prior indorser, before he calls 
upon the subsequent indorser," while he distinguishes the obligations of a 
maker and an indorser, inasmuch as the holder "must make proof of his 
endeavors to procure payment from the maker, before he can resort to 
any indorser." I n  the subsequent case of Smith v. Smith, 1 Dev. Eq. 
Rep., 173, where the plaintiff's intestate had executed the note with the 
principal debtor for his accommodation, and the defendant had indorsed 
it at the r$quest of the principal, and with a knowledge that it was to 
be discounted for his benefit, the same judge delivering the opinion of 
the whole court, recognizes it as the rule both of law and equity, "to 
regard the order of liability arising upon the face of the transaction as 
fixing prima facie the relations of principal and surety, and of co-sure- 
ties and supplemental surety"; and in noticing the argument that the 
circumstance of its being known to the indorser, that one of the joint 
makers was not a principal, but a surety only in the note, created an 
agreement of mutual liability between the indorser and such joint maker, 
"declares not only that such a doctrine had never been established, but 
that it would be to place a man in a grade and order of liability not in 

accordance with his act," and which could not be done without his 
(535) assent. I n  the case of Gomez v. Lazarus, 1 Dev. Eq. Rep., 205, 

we find a recognition sufficiently explicit of the same principles. 
Gomez had accepted and Clark had indorsed for the accommodation of 
Levy, a bill drawn by the latter. "There is no agreement," says Judge 
Henderson, "made between Clark and Gomez to change the order of 
their liability appearing upon the face of the transaction. Upon it 
Gomez stands prior in obligation to Clark, for Clark's liability was to 
arise upon his default. Standing in this relation, Gomez cannot call on 
Clark to contribute as a co-surety." And finally, in the case of Hatcher 
v. MeMorine, 3 Dev., 228, where the same learned judge professes his 
willingness to review the case of Daniel v. McRae, because the decision 
therein had not given general satisfaction, and was contradicted by an 
adjudicatiqn in the Supreme Court of the United States, he sets forth 
the extent of that decision, viz. : "that in bills or notes, for the accommo- 



N. C.] DECEMBER TERM, 1839. 

dation of the drawer or maker, prior and posterior indorsers stand in 
equal degree as co-sureties, without any express contract to that effect, 
if, at  the time of their respective indorsements they knew that i t  was 
accommodation paper, for the benefit of the drawer or maker, and that 
nothing was paid for or upon the indorsement." The case of Daniel v. 
McRae cannot, therefore be regarded as authority for the position here 
urged by the plaintiff, widout a perversion of the declared meaning of 
those by whom it was decided. I t  lays down a rule from which, whether 

' 

originally right or wrong, we cannot depart, without violence to the un- 
derstanding and practice of the community, which have conformed to it 
-but i t  is a rule confined to prior and sub'sequent endorsers upon ac- 
commodation paper. I t  does not establish, nor was it intended nor has 
it been understood to establish, the like rule as between the maker and 
indorser-or the acceptor. and indorser-or others liable in  different 
characters, upon such paper. And to introduce i t  among these would be 
to violate principles, to produce confusion, and to contradict the general 
usages of the commercial world. 

I n  this case the original bond,on which the loan was obtained from the 
the bank, and the bond subsequently given in  renewal, were both exe- 
cuted and endorsed in  the same manner. Had  i t  been otherwise, 
this circumstance, perhaps, might have been evidence to a jury, (536) 
that the form last adopted was accidental only, and that in fact 
there had been an agreement of common and mutual liability between 
those who gave the benefit of their names to the principal debtor. 

I t  is the opinion of this Court that there is error in  the judgment 
rendered for the plaintiff in  the Superior Court-that for this error the 
said judgment should be reversed-and that upon the case agreed there 
must be judgment for the defendant. 

PER CURIAM. Judgment reversed. 

Cited: Southerland v. Ii'remont, 107 N. C., 569; Atzvater v. Farthing, 
118 N. C., 388. 

BUTLER S. WHITE v. GEORGE WHITE. 

Bequest-Construction-Assent of Executor-Evidence. 

1. Acquiescence by an executor in the possession or sale by the legatee for 
life of the thing bequeathed furnishes a ground for inferring an assent 
to the ulterior bequest. But where the person nominated executor in the 
will refuses or neglects to accept the office, no acquiescence on his part, 
nor act of his, not amounting to an act of administration, will justify the 
inference; because, in order thereto, there must in fact be an executor to 
assent. 
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2. Jurors are not bound to take either the whole or any part of a witness's 
testimony as true if in their consciences they do not so believe. But 
where it is incumbent on a party to establish a fact, and the only testi- 
mony in relation thereto contradicts it, a jury cannot capriciously mangle 
the testimony so as to convert it into evidence of what it does not prove. 
If the witness be deserving of credit, the fact necessary to be shown is 
disproved-and if he be not worthy of credit, there is a defect of proof. 

3. Where a testator, in one clause of his will, lends to his wife all his estate, 
real and personal, for life, and in a subsequent clause provides that after , 

the death of his wife his son shall have a particular negro woman, but 
that her second born child after that time shall be given to his grandson, 
it seems that the widow $akes a life estate in the child. 

THIS was an action of detinue for a negro woman slave named Char- 
lotte, tried at Iredell, on the last circuit, before his Honor, Judge Dick. 

The plaintiff claimed title to the negro in question under the follow- 
ing clause of the will of John White, deceased : 

(537) "I lend unto my beloved wife, Mary, all my property, real and 
personal, to have, hold, and use for the purpose of her sustenance 

during her natural life or widowhood." 
"I will that after the death of my beloved wife, my son William shall 

have one negro woman named Lucy, but that her first born child after 
this date shall be given to my son Howel. The second to my grandson, 
Butler Stonestreet White." 

I t  was admitted that the slave in question was the second child of the 
woman Lucy, mentioned in the will of John White; that she was in the 
defendant's possession and had been so from the time of her birth; and 
further, that this action had been brought within three years after the 
death of the testator's widow. The defendant claimed under one Robert 
Simonton, and it appeared in evidence that the widow of John White, 
the testator, and William White, one of his sons, in the spring of the 
year 1819, sold and delivered the negro woman Lucy to Simonton, in dis- 
charge of a debt due from the testator to the said Simonton; and that the 
latter, in a few days afterwards, sold her to the defendant ; and that 
Charlotte was born after Lucy came into the defendant's possession. 
The defendant also proved, by one Nicholas Norton, that he, the witness, 
was named executor in the will of the said John White; that he was also 
a witness to the will, and proved its execution in the County Court of 
Iredell, when i t  was admitted to probate, but that he never qualified or 
in any way acted as executor. He stated further that when Simonton 
bought Lucy from the widow and son of the testator, he, Norton, at the 
request of Simonton, took her to his own house and in a few days after- 
warsd delivered her to the defendant, by the direction of Simonton. 
Upon these facts his Honor being of opinion that the plaintiff's claim 
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was barred by the statute of limitations, and further, that there was no 
evidence of Norton's having acted as executor of John White, deceased, 
the plaintiff submitted to a nonsuit and appealed. 

Badger for t h e  plaintiff .  
B o y d e n  for t h e  defendant.  

GASTON, J. Before the plaintiff could entitle himself to a (538) 
verdict it was necessary to show an assent on the part of the exe- 
cutor to the legacy in his favor. Acquiescence by an executor in the 
possession or sale by the legatee for life of the thing bequeathed, would 
furnish a ground for inferring an assent to the ulterior bequest. But 
such an inference could not .be here raised until it appear~d that there 
was in fact an executor to assent. No man can be compelled to accept 
the office of executor, and without some act manifesting acceptance of 
the office i t  cannot be presumed. The ordinary mode in which this 
acceptance is declared is by proving the will as executor. I n  this case 
the office was not thus accepted. The individual narried as executor in 
the will was also a witness to its execution, and on its production in 
court, he testified to its execution as a witness, but did not qualify to it 
as executor. I t  became, therefore, necessary for the plaintiff to show 
some act of administration characteristic of the office of executor, done 
by the person thus nominated, which was equivalent to an acceptance of 
the office. He offered no testimony of any kind tending to show such an 
act. But, it is insisted on his behalf that this defect in his testimony 
was supplied by the testimony on the part of the defendant. The latter 
examined the supposed executor, who testified that he had neither quali- 
fied nor acted as executor, and stated, also, that when the sale was made 
of the negro woman Lucy, by the widow of the testator, to Robert Simon- 
ton, from whom she was shortly afterwards purchased by the defendant, 
he, at Simonton's request, took the negro woman to his house, and after- 
wards, by Simonton's direction, delivered her to the defendant. Now, it 
is not pretended that this testimony, if true, proves or tends to prove 
that the witness acted as executor, but it is argued that it should have 
been left to the jury, because they might have belie~ed that the acts were 
done, but not done in the character of agent of Simonton, and thence 
have inferred an intermeddling with the estate as executor. To this 
argument we think it is properly objected that the opinion intimated by 
the judge, that this testimony was not evidence of acceptance of the 
office, is necessarily predicated upon the supposition of its truth-and if 
the plaintiff denied the representation of facts as made by the wit- 
ness he ought, in fairness, to have insisted that the truth of this (539) 
representation should have been submitted to the jury. But there 
is another answer to the argument, which we think satisfactory. Cer- 
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tainly jurors are not bound to take either the whole or any part  of a 
witness's testimony as true, if, in  their consciences they do not so believe. 
But when it is incumbent on a party to establish a fact, and the omly 
testimony in  relation thereto contradicts it, a jury cannot capriciously 
mangle the testimony so as to convert i t  into evidence of what i t  does 
not prove. I f  the witness be deserving of credit the fact necessary to be 
shown is disproved-and if he be not worthy of credit there is a defect 
of proof. 

I t  is not necessary to express an opinion upon the other point. I f  i t  
were, we should probably hold that according to the true construction of 
the will the legacy to the plaintiff was not to take effect i n  possession 
until after the death of the widow; that if he had a right of action i t  did 
not arise uniil her death, and that therefork this suit was not barred by 
the statute of limitations. The judgment is affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited: Edney v,. Bryson, 47 N. C., 366. 

JAMES THOMPSON v. DAVID W. SANDERS. 

Sureties-Contribution. 

Where a party signs a note as the surety of another, and then a third person 
also affixes his name as a maker, adding to his signature the words 
"surety to the above," the first surety cannot, upon paying the note, 
compel contribution against the second surety, unless it is made satisfac- 
torily to appear that the second surety intended to place himself in the 
relation of co-surety with the first. . 

ASSUMPSIT brought to recover of the defendant contribution as a co- 
surety, tried before his Honor, Judge Saunders, at Onslow, on the last 
Spring Circuit. 

On the trial the case was that a note had been discounted at  the New- 
bern Branch of the State Bank, of which the following is a true copy: 

NEWBERN, Feb. 5, 1833. 

(540) lC$889:29-100. Ninety days after date we promise to pay the 
President and Directors of the State Bank of North Carolina, 

eight hundred eighty-nine 29-100 dollars, negotiable and payable at  the 
' Newbern Branch of the said Bank, for value received. 

('AsA H. RHODES. 
"JAMES THOMPSON. 
('M. PETTAWAY. 
"D. W. SANDERS. (Security to above) 
"LUKE HUQOINS. (Security to above)" 
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The cashier of the bank stated that this note was discounted and the 
proceeds paid to Luke Huggins, one of the makers, and that the note was 
afterwards renewed by another in the same form, signed by all the par- 
ties except Huggins, David W. Sanders annexing to his name as above 
the words "security to the above." Upon this latter note suit was brought 
in  the County Court of Onslow, and a judgment obtained, the execution 
upon which was paid equally by the present plaintiff and M. Pettaway, 
Aso H. Rhodes having left the State, insolvent. 

For the defendant it was insisted that Rhodes, Thompson, and Petta- 
way were joint makers, and that he was their surety, or supplemental 
surety, and that this was evidenced by the note itself. The plaintiff then 
offered a witness who stated that he wrote the first note at the request of 
Luke Huggins and Asa H.  Rhodes, when the latter stated that he was 
indebted to the former and the note was for the purpose of enabling him 
to raise money to pay the debt. This evidence was objected to by the 
defendant because the other parties were not present when the conversa- 
tion took place, but was received by the court. 

His  Honor instructed the jury "that if Rhodes was principal in the 
note, and Thompson and Pettaway had received no benefit from it, and 
therehad been no request or understanding between them and the defend- 
ant Sanders, as to the terms on which he should sign it, they were all 
co-securities, and the plaintiff would be entitled to recover a rateable 
proportion of defendant." Under this instruction, the plaintiff 
obtained a verdict and judgment, and the defendant appealed. (541) 

J .  W .  B r y a n  for the  defendant. 
J .  H .  Bryan  for the p la in t i f .  

DARTIEL, J. Was Sanders a co-surety with Thompson and Pettaway 
for Rhodes, the principal in  the note? Where a party signs a note as 
the surety of another, and subsequently a third person also afixes his 
name as a maker, adding to his signature the words "surety to the above 
parties," the first surety, although he pays the note, cannot compel con- 
tribution against the second surety, unless it is made satisfactorily to 
appear that the second surety intended to place himself i11 the relation 
of co-surety with the first surety. Harris v. Warner, 13 Wend., 400. I f  
the makers of this note all signed in the presence of each other and there 
was no agreement or understanding on the subject of liability among 
them, then-Saunders signing last on the paper, with the words "surety 
to the above" added to his name, was strong evidence, we think, that he 
did not intend to be considered as a co-surety, but only a guarantor of 
the paper to the bank. We are of the opinion that the judge erred in 
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I 

1 . charging the jury that the defendant, under the state of facts as existed 
I before him, was a co-surety and bound to contribute. There must be a 

new trial. 
PER CURIAM. Judgment reversed. 

(542) 
DEN ON DEM. OF ZACHARIAH CANDLER v. ELI LUNSFORD ET AL. 

State-Estoppel-Presumption of Grant. 

1. The State is not bound by an estoppel, nor is a grantee from the State 
estopped to deny what the State from whom he claims is at liberty to 
assert. 

2. A long, uninterrupted possession of land, as for thirty years or more, by 
persons claiming the land as their own, will justify the presumption of a 
grant, although no connection by a deed or other conveyance is proven 
to have existed between the persons so holding possession. 

3. The cases of Taylor v. S h u f f w d ,  11 N.-c., 116, and Fitxrandolph v. Norman, 
4 N. C., 564, approved. 

AFTER the new trial granted in this case, at  December Term, 1838 (see 
ante page 18), it came on to be tried again at  Buncombe, on the last cir- 
cuit, before his Honor, Judge Pearson, when the case appeared to be as 
follows : 

The lessor of the plaintiff proved the defendant to be in  possession of a 
field on the east side of the French Broad River, and also of another on 
the west side of the same river, and then offered in evidence a grant to 
himself from the State, dated in  1829, including land on both sides of 
the river and taking in both fields. As to the land on the east side the 
defendant relied upon showing title opt of the plaintiff's lessor, and pro- 
duced a grant to one Blount, dated in 1794, which covered all the land 
on that side of the river. The lessor of the plaintiff then read in  evi- 
dence a grant to the defendant, dated in 1834, for the land on the east 
side and insisted that the defendant was estopped by this grant from 
denying title in  the State at  the date of the plaintiff's lessor's grant, and 
the question was, whether the defendant was estopped from showing title 
out of the plaintiff's lessor by relying on Blount's grant. 

His Honor was of opinion that the doctrine of estoppel did not apply 
for that when the grant issued to Candler, in  1829, a t  his suggestion 
that the land was vacant, the State was not estopped from denying this 
allegation, and of course the defendant who claimed under the State by 
the grant of 1834 was not estopped from denying a matter which his 
grantor was at liberty to deny. 
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As to the field on the west side of the river, the defendant (543) 
offered in evidence a grant to one Roberts, dated in 1793, and 
regular mesne conveyances to one Warren, one Baily, and then to him- 
self. This grant and the mesne conveyances did not cover a part of the - 
field, containing about two acres. But as to these two acres the defend- 
ant relied upon the presumption of a grant from long possession, and 
proved that for upwards of thirty-five years before the commencement of 
this action the field had been fenced in, and cultivated every year, by 
persons claiming it as theirs; that he himself had cultivated the land, 
claiming it as his own for fifteen years next before the commencement 
of the action; that Baily had cultivated it the ten years before, and that 
Warren had cultivated it ten years before Baily took possession; both 
Baily and Warren, while in possession, respectively claiming the land as 
their own. The counsel for the lessor of the plaintiff insisted that such 
possession was not sufficient to justify the presumption of a grant, with- 
out showing that the defendant claimed under Baily, and Baily under 
Warren, by some kind of conveyance. 

His Honor charged that a long, uninterrupted possession, as for thirty 
years or more, by persons claiming the land as their own, would justify 
the jury in presuming a grant, although no connection by a deed or other 
conveyance was proven to have existed between the persons so holding 
possession. There was a verdict and judgment for the defendant, and 
the plaintiff's lessor appealed. 

N o  counsel appeared for t h e  plaintiff 's  lessor in t h i s  Court .  
H o k e  for t h e  defendant.  

RUBFIN, C. J. We think that neither exception can be sustained, but 
that the judgment must be affirmed. 

The case of T a y l o r  v. Shuf ford ,  4 Hawks, 116, sanctions the principle 
of the common law that the sovereign cannot be estopped, as a rule of 
justice and policy, equally applicable to our institutions as to those of 
the mother country. The State was therefore at liberty to aver that at 
the time the patent to the lessors of the plaintiff emanated the land had 
been granted to Blount, and 'so may consequently the defendant. He 
cannot be bound to surrender to the plaintiff a possession which the de- 
fendant's grantor might have withheld from him. 

Upon the other question, Fi t zrandolph  v. N o r m a n ,  N. C. T .  R., (544) 
131, is the leading case, and decisive. Indeed it goes further than 
is necessary for the purposes of this case. Here it is impliedly admitted 
that the defendant came in under Bailey, and he under Warren; and, the 
objection is that the connection between them is not shown by deed. An 
answer to the objection in that form is that from long possession a pre- 
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sumption arises of everything necessary to constitute a title in  the pos- 
sessor, and therefore if such mesne conveyances were necessary to author- 
ize the presumption that a grant had issued to the defendant, or to some- 
one under whom he claims, then such intermediate instruments would be 
presumed as well as the grant from the State. But the case cited rules 
that the presumption of a grant arises, although the occupation had been 
by different persons, and no privity could, by any means, be traced 
between the successive tenants, much less is it requisite to establish such 
privity by deed. I t  does not appear that the possession in this case of 
thirty-five years was not taken and held upon the same title or claim of 
title throughout, which we think affords a legal inference of a good title, 
as the foundation of such long possession. 

PER CURIAM. Judgment affirmed. 

Cited: Reed v. Barnhart, 32 N. C., 520; Mallett v. Simpson, 94 N. C., 
43 ; Wallace v. Mazwell, 32 N.  C., 112 ; Aycoclc v. R. R., 8 9  N. C., 324; 
S. v. W i l l i a m ,  94 N. C., 895; Nason v. ~VcLean ,  35 N. C., 264; Melvin 
v. Waddell, 75 N. C., 366; Price v. Jackson, 9 1  N. C., 14; Cowles v. 
Hall, 90 N.  C., 333; Pearson v. flimmons, 98 N.  C., 283; Tay1or.v. 
Gooch, 48 N. C., 469; Asbury v. Fair, 111 N. C., 257; Hamiltom v. 
Icard, 114 N. C., 536; Walden v. Ray, 121 N. C., 238. 

(545) 
THE STATE v. THOMAS H., CHRISTMAS. 

Homicide-Record. 

1. Where the record of an indictment for murder set forth the indictment, 
the answer of the prisoner to the inquiry how he would acquit himself, 
the relily of the Attorney-General, the order for a jury to come, and then 
proceeded, "and afterwards in the said case, Ntate v. Thomas H. Christ- 
mas, indictment, murder, the following jury being sworn and empanelled, 
to wit, etc., who say that the prisoner, Thomas H. Christmas, is guilty of 
the felony and murder in manner and form as charged in the bill of in- 
dictment": I t  was held,  that the record showed, if  not in express terms, 
yet by necessary implication and with the requisite certainty, that the 
jury was sworn to try the truth of the makters charged in the indictment. 

2. In capital cases, though it is usual to make up an issue with the prisoner 
on his plea of not guilty, yet it is not necessary to do so. The issue is 
immaterial, for the trial is in the nature of an inquisition, in which the 
jury is charged to inquire of the truth of the accusation contained in the 
indictment. 

3. It  would probably not be errar if the record were to set forth the verdict as 
a finding on the issue joined between the State and the prisoner, where 
the issue is joined on the truth of the indictment, but such is not the 
regular form of stating it. 
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4. In a court of supreme original jurisdiction the law always presumes, until 
the contrary appears, that the proceedings which the record of that court 
shows to have been had, were, as concerns form and manner, correctly 
done. 

5. It is enough that the record in an indictment for murder be certain to a 
certain intent in general. It is not necessary that it should be certain to 
a certain intent in every particular, so as absolutely to exclude every pos- 
sible conclusion, all argument, presumption, or inference against it. 

THE prisoner was convicted of murder at  Warren, on the last circuit, 
before his Honor, Judge Saulzclers, and upon his appeal the transcript 
of the record sent up sets forth the indictment as found at the Spring 
Term, 1839, of Warren Superior Court, and that the prisoner, upon its 
being read to him and it being demanded of him "how he will acquit 
himself of the premises above laid to his charge," says he is not guilty of 
the felony and murder in manner and form as in  and by the said bill of 
indictment he stands charged; and therefore for good and evil he puts 
himself upon God and the country; and the Attorney-General, 
who in this behalf prosecutes for the State doth the like. There- (546) 
fore, let a jury, by whom the truth of the matter may be better 
known, come." The record then, after setting forth an affidavit of the 
prisoner for the continuance of his cause, the order of the court for its 
continuance, and the recognizances of several witnesses, both for the 
State and the defendant, to appear and give evidence at  the next term, 
states that at  the next term of said court an order was made for a special 
venire, and after giving the return of the sheriff thereto, proceeds, "and 
afterwards in  the said case, State v. Thomas 8. Christmas, indictment, 
murder, the following jury being sworn and empanelled, to wit" (naming 
them), "who say that the prisoner, Thomas H. Christmas, is guilty of 
the felony and murder in manner and form as charged in the indict-' 
ment ." 

Badger for the prisofier. 
The Attorney-General for the State. 

GASTOE, J. The counsel for the prisoner objects to the sufficiency of 
the record in  this case to warrant the judgment which has been rendered 
upon it. The defect alleged is for that it does not appear upon the 
record that the jury, who returned the verdict finding the prisoner guilty 
of the felony and murder charged in the indictment, was sworn to try 
the matter put in  issue by the prisoner's plea. We have considered the 
objection, and are of opinion that it cannot be sustained. 

I n  our Bill of Rights it is declared that "no freeman shall be put to 
answer any criminal charge but by indictment, presentment, or impeach- 
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ment," and that "no freeman shall be convicted of any charge but by the 
unanimous verdict of good and lawful men, in open court, as heretofore 
used." Declaration of Rights, sections 7 and 8. These declarations have 
a plain reference to the provisions which the laws of England had devised 
for the protection of persons charged with criminal offenses, and which 
had been brought over by our ancestors and incorporated into our juris- 
prudence before the Revolution. An indictment is a written accusation 
by the State against the prisoner, preferred upon the oaths of twelve or 

more of his fellow citizens called a grand jury; and if the truth of 
(547) that accusation be denied by the prisoner he cannot be convicted 

thereof, unless it be confirmed by the unanimous suffrages of 
twelve more of his fellow citizens as a petit jury. I n  capital cases, 
though it is usual to make up an issue with the prisoner on his plea of 
not guilty, yet it is not necessary so to do. The issue is immaterial, for 
the trial is in the nature of an inquisition, in which the jury is charged 
to inquire of the truth of the accusation contained in the indictment. 
1 Chitty on Criminal Law, 481; Queen v. T u t c h i n ,  6 Mod., 281; R e x  v. 
Oneby,  2 Stra., 775; B e x  v. Royce, 4 Bur., 2084-2085. As was properly 
said in argument in the King v. Dowlin,  5 Term Rep., 314, "the manner 
of calling upon the prisoner how he will acquit himself of the charge, 
the subsequent demand of the manner in which he will be tried, the oath 
of the jury to make true deliverance of the prisoner, whom they have in 
charge, the charge given to the jury when empanelled, and the oath ad- 
ministered to the witnesses, are all indicative of an inquisition, and not 
of an issue to be tried between parties." I t  would probably not be error 
if the record were to set forth the verdict as a finding on the issue joined 
between the State and the prisoner, where the issue is joined on the 
truth of the indictment, but certainly such is not the regular form of 
stating it. I n  the Appendix to the 4th vol. of Blackstone's Commentaries 
is given the record of an indictment and conviction of murder in which, 
after setting forth the indictment against the prisoner (Peter Hunt), his 
arraignment, his denial of the truth of the matters therein charged upon 
him, and thereof for good and evil putting himself upon the country, and 
that the clerk of the assizes, who prosecutes for the King in this behalf, 
doth the same, it sets forth an order for a jury to come "to recognize 
upon their oath whether the said Peter Hunt be guilty of the felony and 
murder in the indictment aforesaid above specified or not guilty"; and 
that the jurors of the said jury for this purpose by the said sheriff im- 
panelled and returned, do come, and theq proceeds thus: "who, being 
elected, tried and sworn to speak the truth of and concerning t h e  prem- 
ises, upon their oath say," etc., etc. 

The objection then resolves itself into this, that the record does not 
show with requisite certainity that the jury was sworn to try the 
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STATE v. CHRISTMAS. 

truth of the matters charged in the indictment. Now the record (548) 
sets forth the indictment, the answer of the prisoner upon the 
inquiry how he  will acquit himself of the premises in that indictment 
charged upon him, "that he is not guilty thereof, and therefor for good 
and evil puts himself upon the country"; and also, that "the Attorney- 
General, who in this behalf prosecutes for the State, doth the like"; and 
thereupon it is ordered, "let a jury, by whom the truth thereof may be 
the better known, come." Then, after stating other matters which ought 
not to have a place in the record, i t  proceeds, "and afterwards, in the 
said case, Xtate v. Thomas H. Christmas, indictment, murder, the fol- 
lowing jury being sworn and empanelled, to wit" (naming the&) "who 
say that the prisoner, Thomas H. Christmas, is guilty of the felony and 
murder in manner and form as charged in the indictment." Now, it 
would seem to be a sufficient answer to the supposed uncertainty i n  re- 
gard to the oath administered to the jury, that this is a record of the 
proceedings, not of an inferior court properly so called, but of a court of 
supreme original jurisdiction, and that the law always presumes, until 
the contrary appears, that the proceedings which the record of that court 
shows to have been had, were, as concerns form and manner, correctly 
done. State v. Eimbrough, 2 Hawks, 431 ; Xtate v. Seaborn, 4 Dev., 305. 
But i t  is not necessary to rely upon this answer. For however unclerical 
may be several of the terms to be found in  this record. and however 
much to be regretted any deviation in a record of so grave a character, 
from the appropriate language to which long established forms have 
given a precise meaning-a deviation justly calling for a strict scrutiny 
into the import of the terms used-yet, on the record, such as i t  is, there 
is no rational ground for the alleged doubt. The indictment contains the 
accusation-the prisoner denies it-a jury is ordered to try the truth of 
it-that jury is sworn and returns a verdict directly responsive to the 
accusation. The record cannot be otherwise understood than as averring, 
if not in express terms, yet by necessary implication, that the jury so 
sworn was sworn to try what it was ordered to try-what alone was to 
be tried-what the jury did try-the truth of the accusation. I t  
is enough that the record be certain to a certain intent i n  general. ( 5 4 9 )  

/ I t  is not necessary that it should be certain to a certain intent i n  
every particular, so as absolutely to exclude every possible conclusion, all 
argument, presumption or inference against it. The time was, in  Eng- 
land, when i t  being entirely at the pleasure of the crown to grant or 
refuse a writ of error in  any criminal case, subtle objections, like that 
now raised, were allowed to prevail, in  order to carry into effect the pre- 

I sumed will of the crown to extend mercy to the prisoner. But it has long 
since been settled there and certainly is the law here that a judgment in  
a criminal case cannot be reversed without showing a substantial error. 
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This  Court is  of opinion that  no  error appears i n  the record of the 
proceedings below to warrant  a reversal of the judgment there rendered. 
Th i s  decision must be certified to  the  Superior Court of Law for  the 
County of Warren, with directions to  proceed to judgment and sentence 
of death against the prisoner, Thomas H. Christmas, agreeably thereto 
and t o  the  laws of the State. 

PER CURIAM. Judgment to  be affirmed. 

Cited: State v. Colliw, 30 N.  C., 414; State v. DeBerry, 92 N.  C., 
802. 

( 5 5 0 )  
DEN ON DEM. OF LUKE HUGGINS v. JONATHAN KETCHUM. 

Justice's Execution-Levy on Land-Ejectment-Sherifs Deed. 

1. The signature of a justice is absolutely necessary to an alias, as well as to 
an original execution on a justice's judgment. Hence, an entry of "execu- 
tiotz renewed," without the signature of a justice, at the foot of a dormant 
justice's execution, gives no authority to the acts of an officer under it. 

2. The levy of a justice's execution upon lands, under the Act of 1794, 1 Rev. 
Stat., ch. 62, see. 16, need not, perhaps, be in the very words of the act; 
but a description containing a part on ly  of that  prescribed in t h e  act 
must be taken to be insufficient in point of certainty thereby required, 
until it  be shown as  a fact that it  identified the land levied on as effectu- 
ally as it would have been identified by a desc~iption conforming to that 
given in the act. Hence, a levy upon "all the lands of the defendant 
lying on Queen's Creek," without any such evidence of identity, is not 
sufficiently specific to authorize the Court to make an order of sale, or if 
such an order be made, to support a sale under it. 

3. The levy of a justice's execution upon "all the lands of the defendant liing 
on the headwaters of Ketchum's Pond, adjoining the lands of said 
Ketchum," is substantially, i f  not literally, a compliance with the requi- 
sitions of the Act of 1794. 

4. If a justice's execution be levied upon land, and returned to court, and the 
land be sold under a venditioni exponas, issued upon an order made by 
the Court for that purpose, the lien has relation back to the time of the 
levy, so as to defeat a sale made afterwards by the defendant. 

5. The case of Lash  w. Gibson, 5 N. C., 266, approved. 

6. Where an execution authorizes the sheriff to sell all the lands of the de- 
fendant lying on the head of a particular mill pond and adjoining the , lands of o particular person, if the lands embraced in that description 
comprehend more tracts than one, a sale e n  nzasse will be supported in 
the absence of fraud on the part of the sheriff and purchaser. 

7. The cases of Wil son  v. Twi t t y ,  10 N. C., 42, and Thompson v. Hodges, Ibid, 
51, approved. 
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8. In an action of ejectment the quantity of land mentioned in the declara- 
tions need not correspond with that which the lessor .of the plaintid 
claims. He may declare for an indefinite number of tracts of land-and 
recover according to the quantity to which he proves title; especially 
when it appears that all the tracts adjoin each other and constitute, in 
fact, but one tract in the possession of the defendant. 

9. If a sheriff sell land under an execution authorizing him to sell, his deed is 
good, and passes the title, although in his deed to the purchaser he make 
an erroneous recital of the power under which he sells. And that he 
sold under a particular execution must be presumed, until the contrary be 
shown, if  he had that execution in his hands at  the time, and sold the 
lands thereby directed to be sold. 

10. The case of Hatton v. Dew, 7 N.  C., 260, approved. 
11. A description in a sheriff's deed of "all the right, title and estate which 

the said J. W." (the defendant) "has in the county of Onslow, on Queen's 
Creek, being all the land which the said J. W. owned on said creek," 
though far from being so particular as could be wished in a sheriff's deed, 
is not, it seems, so indefinite as to make the deed void on that account. 

12. If a party claimed under a sheriff's sale, made by virtue of several district 
judgments and executions, and the judge instructed the jury that i f  the 
executions were in the hands of the sheriff at the time of the sale, he 
had authority to sell, and the jury thereupon found a general verdict for 
the plaintiff; and it afterwards appear that only one of the executions 
was sufficient to authorize the sale, but whether that authority extended 
to all the lands described in the sheriff's deed, and claimed by the party, 
or to a part of them only-or whether it extended to them at all-is not 
shown, a new trial will be granted. 

THIS was an  action of ejectment, brought to recover the possession of 
several tracts of land set forth in the declaration. 

Upon the trial at  Onslow, on the last circuit, before his Honor, J u d g e  
Se t t l e ,  i t  appeared that the lands once belonged to James Wade, who, 
on 16 March, 1832, conveyed them by a deed, properly executed, to one 
John Lloyd, under whom the defendant claimed. The lessor of the plain- 
tiff set up title under several judgments and executions against Wade--a 
sale by the sheriff under said executions, and a deed from the said sheriff 
to himself, dated 7 February, 1833. The first judgment produced by 
the plaintiff's lessor was i n  favor of the State Bank, obtained at  August 
Term, 1832, of Onslow County Court, upon which an  execution issued 
tested of that term, and afterwards an alias tested of November term. 
The second was a judgment in  favor of the plaintiff's lessor himself, ob- 
tained at  the November term of the qaid County Court, and an execution 
issued tested of that term. The third was a justice's judgment, in favor 
of Jesse Webb, given on 10 March, 1832, an execution issued thereon the 
27th of the same month, and levied the same day on Wade's lands, which 
was returned to court and the justice's judgment affirmed at the ensuing 
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(552) November term, and a venditioni expomm issued tested of that 
term. .The fourth was a justice's judgment in favor of John 

Watson, granted 26 November, 1830, an execution issued thereon 27 
November, 1830, at the foot of which there was an entry in the follow- 
ing words: "March 1, 1832, execution renewed," without the name of 
any magistrate signed to it. On this paper was endorsed by a constable 
"March 7, 1832-this execution levied on all the lands of James Wade, 
lying on the head of Queen's creek, on the west side of said creek." The 
papers were then returned to the County Court at its May term, from 
which a notice issued to the defendant; and at November term ensuing, 
the justice's judgment was affirmed, and a venditioni exponas issued 
tested of that term. The fifth was also a justice's judgment in favor of 
James Riggs, granted 11 February, 1832, on which an execution issued 
March 10, 1832, which was the same day "levied on all the lands of 
James Wade, lying on Queen's creek," and returned to May term ensu- 
ing of the court. A notice to the defendant was issued from that term, 
and at the November term following the justice's judgment was affirmed 
and a venditiowi exponas was issued tested of that term. The sixth was 
also a justice's judgment in favor of Elijah Riggs, granted in July, 1831, 
on which an execution issued August 23, 1831, which was renewed Janu- 
ary 16, 1832, and oh 17 February, 1832, was "levied on all the lands of 
James Wade, lying on the head of Ketchum's mill pond, joining the 
lands of said Ketchurn," and returned to the county court at its May 
term, 1832, from which a notice issued to the defendant, and at the 
November term following the justice's judgment was affirmed, and a 
venditioni exponas issued tested of that term. The sheriff's deed, after 
reciting the execution in favor of the State Bank against James Wade, 
and that by virtue thereof he had levied upon the lands thereinafter 
"more particularly described of the goods and chattels, lands and tene- 
ments of James Wade," proceeded as follows, "and on the 4th day of 
February instant, sold the same to Luke Huggins, he being the highest 

bidder, at and for the price of $20.25; and also other fi .  fas., velz- 
(553) ditioni exponas. Now, know all men by these presents, that I, 

Peter Harrell, sheriff as aforesaid, by virtue of and in obedience 
to, the aforesaid writ of fieri facias, and by authority of my said office, 
for and in consideration of the said sum of twenty dollars and twenty- 
five cents, to me in hand paid by the said Luke Huggins, at and before 
the sealing of these presents, the receipt whereof is hereby acknowledged, 
have bargained and sold, aliened, set,over and confirmed, and I do hereby 
bargain, sell, alicn, set over and confirm unto the said Luke Huggins, 
his heirs and assigns forever, all the right, title and estate which the 
said James Wade has in and to a certain piece of land lying and being 
in the county of Onslow, on Queen's Creek, being all the lands which the 
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said Wade owned on said creek," etc. After the lessor of the plaintiff 
had produced and read in  evidence the judgments, executions and deed 
above mentioned he called a witness to prove that at  the commencement 
of this action the defendant was living on the land in  dispute. The wit- 
ness testified that the defendant's houses and clearing were exclusively 
upon the parcel of one hundred acres first described in the declaration, 
but that the pines were boxed upon and throughout the several other 
parcels as described, and that all the boxes were tended or cultivated for 

'turpentine by Ketchum at the time of bringing the action and for two 
years prior thereto. This witness also proved that all the parcels of land 
described in  the declaration were adjoining to each other, and were lying 
upon the waters of Queen's Creek in Onslow County; and that there was 
no other possession of any part of said lands than that held by the de- 
f endant. 

The recovery was objected to on the part of the defendant, because: 
1st. The levy of a constable on land did not bind the same, and a sale 

by the defendant in execution was good notwithstanding. 
2ndly. The descriptions of the land in the levies were too indefinite 

and vague to pass the  estate. 
3rdly. The sale was fraudulent and void, by reason of the sheriff's 

setting up too many separate parcels at  the same time. 
4thly. Too many parcels of land were united in the same declaration, 

and qo recovery could be had. 
5thly. The defendant was proved to be in possession of only (554) 

one of the messuages, viz. : that on which he lived, and the plain- 
tiff was not entitled to recover beyond that. 

Bthly. The sheriff's deed did not recite the executions by virtue of 
which the lands were sold, and the description of the land in the sheriff's 
deed was too indefinite. 

These objections were overruled by his Honor, and the jury were in- 
structed to inquire whether the several writs of venditioni exponas and 
fieri facias, which were produced and read on the trial, were in  the hands 
of the sheriff at the time of the sale; and if they were, that he  had 
authority to sell. The jury were further instructed that if they believed 
from the evidence that the defendant, Ketchum, dwelt upon one of sev- 
eral contiguous parcels of land, and cultivated the others for turpentine 
in  the usual way, as testified to by the witness, he was in  possession of 
all, and the plaintiff's lessor was in  this action entitled to recover all. 

The jury returned a general verdict in favor of the lessor of the 
 lai in tiff, and the defendant moved for a new trial upon the ground of 
misdirection by the court, which being refused, and judgment given, 
he appealed. 
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J. H. Bryan for defendant. 
J. W .  Bryan for the lessor of the pldintif. 

DANIEL, J. The lands described in the declaration formerly belonged 
to James Wade. He, on 16 March, 1832, conveyed said lands to Lloyd, 
by a deed properly proved and registered. The defendant claims under 
Lloyd. The lessor of the plaintiff claims title by virtue of several judg- 
ments and executions against Wade-a sale and sheriff's deed to himself. 
The two county court executions, The Bank v. Wade and Huggin8 v.., 
Wade and the justices' execution, Jesse Webb v. Wade, are each tested 
after the date of the deed to Lloyd; therefore they may be laid out of the 
question, as the plaintiff can derive no title under them. The plaintiff 
produced also a justice's judgment, Jfio. Watson v. Wade, and an execu- 
tion signed by the justice, tested on 27 November, 1830. At the foot of 

the said execution there is this entry, "March Ist, 1832, execution 
( 5 5 5 )  renewed." There is no justice's name signed to this attempted 

renewal of the execution. We think that the signature of a 
justice is absolutely necessary to an alias, as well as to the original exe- 
cution, on a justice's judgment. The levy of the constable, therefore, 
under this entry, was without authority and void. The original execu- 
tion at the end, of three months became defunct-the act of Assembly 
directing it to be returned in three months from the date thereof. We 
think that the levy and sale, under this judgment, execution and pro- . 
ceedings thereupon gave the plaintiff no title. 

The lessor then produced a justice's judgment, obtained by James 
Riggs v. Wade, and an execution on the same tested 10 March, 1832, 
and on the same day the constable made this return thereon, "March 
loth, 1832, this execution levied on all of the lands of James Wade 
lying on Queen's Creek." There was notice issued to Wade, which was 
served in the time prescribed by law, an order of sale by the county 
court, and a venditiofii exponas. We are, however, of the opinion that 
the constable's levy on this execution must be regarded prima facie in- 
sufficient to sustain the venditioni. The law requires that for want of 
goods and chattels to satisfy the execution, then the officer shall levy 
on lands and tenements, setting forth on the execution what lands and 
tenements he has levied on, "where situate, on what water course, and 
whose land it is adjoining." I n  Borden v. Smith, 3 Dev. & Bat., 34, 
we have said when an execution upon a justice's judgment is levied 
upon land, and returned to the county court, i t  is essential to the validity 
of the order, which the court is authorized to make, to sell the land 
levied on, that the land should be particularly described; and a levy 
generally upon the defendant's "lands," without further specifioation or 
description, will not support such order nor the sale made under it, 
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Queen's Creek may run through the whole extent of the county; Wade 
may have had many tracts of land, and at  different places on this creek. 
Such a description recited in the venditioni does not inform the sheriff 
what lands he is to sell. The sale was at  the courthouse, the people 
probably would not know from this description where the lands lay. 
The neighborhood, the quantity, the quality and every other 
circumstance that a prudent bidder would like to know before (556) 
he parted with his money, would seem to be wanting. By such 
a levy a defendant might be deprived of valuable lands for a mere 
trifle-it is too much like guesswork. We do not mean to say that the 
levy must be in  the very words of the act of Assembly; but that a 
description containing a part only of that  prescribed in the  act must 
be taken to be insufficient in point of the certainty thereby required 
until it be shown, as a fact, that it identified the land levied on as 
effectually as i t  would have been identified by a description conforming 
to that prescribed in  the act. As no such evidence is stated to have 
been offered, in  this case, we hold that the judge erred in  instructing 
the jury that this  venditioni conveyed a valid authority to sell. I t  is 
true that Wade might have moved the county court to stay the order of 
sale for the uncertainty in the levy. But we do not think that his omit- 
ting to make such a motion cures the defect in  the levy. 

The lessor produced also a justice's judgment i n  favor of El i jah  Riggs 
v .  James Wade,  with an execution on the same, tested 23 August, 1831; 
execution renewed 16 January, 1832, and signed by the justice. The 
officer returned on this execution as follows: ('February 17th) 1832, this 
execution levied on all the lands of James Wade lying on the head of 
Ketchum's mill-pond, adjoining the lands of said Ketchum." Here we 
may say that the act of Assembly was substantially, nay literally, com- 
plied with except in  the omission of Ketchum's Christian name, and 
this was unnecessary ae he is described as the same Ketchum whose 
mill-pond had been before mentioned. A11 the proceedings up to the 
sheriff's sale under this levy were agreeable to law. Under this ven- 
ditioni the sheriff was authorized to sell all the lands of Wade lying on 
the head of Ketchum's mill-pond, adjoining the lands of the said 
Ketchum. And if Huggins bought, and the sheriff conveyed these lands 
under that venditioni, a good title passed thereby. There were several 
objections made to the plaintiff's recovery. First.  That the constable's 
le3-y did not bind the land. Answer: We are of the opinion that the 
levy under Elijah Riggs's execution did bind the land; and if that land 
was sold under the venclitioni exponas, the lien had relation back to the 
time when'the levy was made, so as to defeat the sale made after- 
wards by Wade. Lash v. Gibson, 1 Murp., 266. Xecond objec- (557) 
tion. The description of the land in the levy is too indefinite and 
vague. Answer: The description in  the levy under Elijah Riggs's exe- 
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cution is almost in the very words of the act of Assembly, substantially 
corresponds with it, and therefore is not too vague. T h i r d  objection. 
The sale was fraudulent and void by reason of the sheriff's setting up 
too many parcels of land at  the same time. Answer: The sheriff had 
authority to sell "all the lands of Wade lying on the head of Ketchum's 
mill-pond, adjoining the lands of the said Ketchum." I f  the lands 
embraced in  that description coniprehended more tracts or parcels of 
land than one, a sale en  m u s e  by the sheriff will still be supported, 
because it is warranted by his execution, and no fraud is shown either 
in  the sheriff or the purchaser. D e n  ex  dem.  W i l s o n  21. Tzui t ty ,  3 
Hawks, 44; D e n  ex  dem.  T h o m p s o n  v .  Hodges, 3 Hawks, 51. F o u r t h  . 
objection. Too many parcels of land are united in the same declaration, 
and no recovery can be had. Answer: The quantity of the land de- 
clared upon need not correspond with that which the plaintiff claims. 
H e  may declare for an indefinite number of messuages, and he will re- 
cover according to the quantity to which he proves title. 2 Leigh's 
N. P., 886; Adams on Eject. We see no force in this objection, espe- 
cially as it appears that all these tracts adjoined each other and con- 
stituted in fact but one tract in  the possession of the defendant. F i f t h  
objection. The defendant was proved to be in the possession of only 
one of the messuages, viz., that on which he lived, and the plaintiff was 
not entitled to recover beyond that. Answer: The defendant had cul- 
tivated the other tracts of land for turpentine, in the usual way, for two 
years. The witnesses proved that he was in  this way in  possession of 
all the land. We think this possession was all that was necessary for 
the plaintiff to prove in  this action. S i x t h  objection. The sheriff's 
deed does not recite the executions by virtue of which the lands were 
sold, and the description of the land in the sheriff's deed is too indefinite. 
Answer: As to the first branch of this objection, the sheriff, in his deed, 
after specially reciting the bank execution, goes on to say that he sold 
by virtue of this, "and also of other fieri facias and vendi t ioni  exponas." 

I f  a sheriff sell under an execution authorizing him to sell, 
(558) although in  his deed to the purchaser he make an erroneous 

recital of the power under which he sells, yet his deed is good 
and passes the title. D e n  e x  dem.  Elat ton v. Dew, 3 Murph., 260. The 
recital is not an essential part of this deed; it affirms no fact, and will 
not amount to an estoppel. This deed, however, does recite that the 
sheriff sold under vendi t ioni  exponases. That he sold under Elijah 
Riggs's vendi t ioni  must be presumed, we think, until the contrary be 
shown, ifi he had that execution in  his hands at the time, and sold the 
lands thereby directed to be sold. The second branch of this objection 
is that the description of the land in the sheriff's deed is too vague and 
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uncertain. The words of the deed are: "I do hereby bargain and sell 
unto Luke Huggins, his heirs and assigns, all the right, title and estate 
which the said James Wade has in  and to a certain piece of land lying 
and being in the county of Onslow, on Queen's Creek, being all the 
land which the said Wade owned on said creek; to have and to hold," 
etc. The description of the land in a deed is certainly of great impor- 
tance. As to which, it is evident that nothing can be described but by 
some general denomination applied to the individual subject, by the 
addition of its proper name; or of some peculiar circumstances of 
locality, quantity, quality, possession or title. Burton on Real Prop- 
erty, 81. I n  this deed there are peculiar circumstances of both locality 
and title; it is all the right and title in  and to a certain piece of land 
of James Wade, lying on Queen's Creek in Onslow County, being all 
the land said Wade owned on said creek. That is certain which can bg 
rendered certain. We must say, however, that this description is far  
from being as particular as me could wish to see in sheriffs' deeds. The 
jury have found that all the lands described in the declaration are 
covered by this deed; we, however, think that only the land mentioned 
i n  the levy under Elijah Riggs's execution could have been rightfully 
sold by the sheriff or conveyed to the purchaser. Now, whether that 
land be in fact the same with the land described in the plaintiff's decla- 
ration, or be a part thereof only, or be in fact land situate elsewhere 
and no part ofi it, does not appear. And as we think that the judge 
erred in holding that all the venditionis exhibited in evidence were suf- 
ficient in  law, and it may be that the verdict establishing the plain- 
tiff's title to the land contained in the declaration was founded 
upon the other venditionis, we must reverse the judgment and (559) 
direct the court below to award a venire de  novo. 

PER CCRIAM. Judgment reversed. 

Cited: Gifford v. Alexa?zder, 84 N. c.: 333; Smith v. Low, 24 N. C., 
460; Elanchard v. Blafichard, 25 N .  C., 108; Xorrison v. Love, 26 
N. C., 41; Chusteen v. Phillips, 49 N.  C., 461; Grier v. Rhyme, 67 
N.  C., 340; Hilliard v. Phillips, 81 N. C., 105; Barrior v. Houston, 100 
N.  C., 373; Prmnell v. Landers, 40 N. C., 256; Gilliam v. Bird, 30 
N. C., 286; Jones v. Austin, 32 N. C., 21; NcCanless v. Plinchum, 98 
N. C., 365. 
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JOHN OSBORN v. ENOCH H. CUNNINGHAM. 

Joint Obligors-Contribution. 

If two joint obligors be sued, and one of them give bail, such bail cannot, 
upon being compelled to pay the debt by proceedings against him as such, 
sustain an action against the other obligor for money paid to his use, 
there being no privity between the bail of one obligor and his co-obligor. 

A ~ ~ U M P S I T  for money paid by the plaintiff for the use of the defend- 
ant, tried at  BUECO&IBE on the last circuit, before his Honor, Pearson, J .  

The plaintiff read in evidence a note under seal for about $300, signed 
by the defendant and one Patton as joint obligors; and then proved that 
after one-half of the note had been paid a writ was issued against 
Patton and the defendant for the balance, and the plaintiff became the 
bail of Patton in that suit; that judgment was rendered against Patton 
and the defendant; that Patton left the country, and thereupon pro- 
ceedings were regularly taken against the plaintiff as his bail; upon 
which judgment was rendered against him for $162, which he was com- 
pelled by execution to pay. This action was brought to recover the 

amount so paid from the defendant, the co-obligor. The defend- 
(560) ant offered to prove that he had paid one-half of the debt before 

the creditor brought suit; but his Honor was of opinion that 
the plaintiff had not made out a case to entitle him to recover, for that 
there was not such a privity existing between the plaintiff, as the bail 
of Patton, and the defendant, as the co-obligor of the latter, as would 
sustain an action at  law for money which h e  had been compelled to pay 
as bail. Upon this intimation, the plaintiff submitted to a nonsuit and 
appealed. 

X o  counsel appeared for plaintiff i n  this Court. 
Clingman for defendant. 

DANIEL, J. The plaintiff declared in  assumpsit for money paid to the 
use of the defendant, at his request, and the inquiry is whether the law 
would, i n  a case like this, imply a request. I t  is settled law that if one 
pays the debt of another without his request, express or implied, he 
cannot recover in  an action for money paid; for the supposed debtor 
may have a good reasod to resist the payment of the money. Stokes v. 
Lewis, 1 T .  R., 20; 2 Saund., 264; Leigh's N. P., 70. The plaintiff be- 
came bail only for Patton, at his request, and for his personal benefit. 
I n  consequence whereof he has been by process of law compelled to pay 
the whole debt, for which the creditor had recovered a joint judgment 
against Patton and the defendant on their joint obligation.. Had Pat- 
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ton, merely from his relation of co-obligor, any agency or authority to 
request the plaintiff to pay the joint debt, so as to subject the defendant 
to this action for money paid to his use? We can find no authority for 
such a position. The law will certainly imply a request to pay on 
behalf of Patton, who was the principal in  the bail bond, but not on 
behalf of the defendant, who was not a privy, but i s  a mere stranger to 
that transaction. I t  seems to us that the opinion of the judge was cor- 
rect, and therefore the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Carter v. Black, 561, post; Foley v. Robards, 25 N. C., 178; 
Jackson, v. Hampton, 32 N. C., 582; Hann,er v. Douglas, 57 N. C., 266. 

MITCHELL CARTER v. PLEASANT BLACK. 

Guarafitor-Surety-C'ontributiofi. 

Where a single bill was executed by a principal and surety, and afterwards 
another person, at the instance of the agent of the holder, but without 
the knowledge and assent of the makers, guaranteed the bond by endors- 
ing upon it "this is a good bond," and signing his name: I t  was he ld ,  
that he could not, upon being compelled to pay the bond, recover from 
the surety as for money paid to his use, because he was not a regular 
endorser, and having become a guarantor without any express request 
from the makers, the law would imply no request, and the payment of the 
bond under compulsion was of his own seeking. 

THIS was an action of assumpsit, in which the plaintiff declared in 
the several money counts. Plea-the general issue; and on the trial at 
Rockingham, on the last circuit, before his Honor, Judge Bailey, the 
jury found the following specia1 verdict, to wit : "That Pendleton Jones 
executed his bond to Thomas Smith, with the defendant, his security, 
in the town of Madison, in this State, on 4 November, 1837, payable 
on 15 January, 1838, for the sum of $700; that said Smith resided in 
the county of Wythe, Virginia, and took with him the said bond to his 
residence, and offered the same to the sheriff of Wythe County, in part 
satisfaction of two executions which were then in his hands against 
said Smith, in  favor of one Thomas J. Boyd, which the plaintiff refused 
to receive without the name of some responsible person who lived in 
the same county; that the sheriff of Wythe County made known this 
fact to Carter, the plaintiff, who stated that to accommodate Smith he 
would join in said paper, as he knew there was no danger-that Black 
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was  good; that the plaintiff then made this endorsement on said bond, 
to wit:  T h i s  i s  a good bond (signed) Mitchell Carter; which bond was 
then assigned by Smith to Boyd, and received by Boyd i n  part satis- 
faction of the executions in  his favor. They further find that said bond 
was lost or destroyed, and that the same was paid by the plaintiff to 
Boyd under an execution on 11 February, 1839, against the plaintiff 
Carter; and that the plaintiff commenced this suit without calling on 

the defendant for payment or giving him notice thereof. 
(562) "The jury further find that by the laws of Virginia, bonds 

and notes are negotiable and transferable by endorsement, and 
that at  the time of the endorsement by the plaintiff, the defendant was 
not present and knew nothing of it, and that there was no express 
request by the defendant to make such endorsement. 

"The jury further find that if the law upon this statement of facts 
be with the plaintiff, they find all the issues in favor of the plaintiff, 
and assess his damages to eight hundred and ten dollars and seventy- 
one cents, of which sum seven hundred and seventy-seven dollars is 
principal money." 

His  Honor being of opinion, upon this special verdict, that the plain- 
tiff was not entitled to recover, gave judgment of nonsuit, from which 
the plaintiff appealed. 

J .  T.  Aforehead for plaintif f .  
ATo counsel appeared for de fendan t  i n  t h i s  Cour t .  

DANIEL, J. I n  the case of Osborne v. Ctcnningham,  decided at  this 
term, we have said that assumpsi t  for money paid will not lie where one 
person pays the debt of another without his request, express or implied. 
I n  the case before us, the jury have found that there was no express 
request. The question then is, Will the law imply a request? The 
counsel for the daintiff assimilates the case to that of an endorser on 
a bill of exchange or pronlissory note, who has paid all and taken up the 
paper, or who has paid par t ;  he may maintain assumpsi t  for money 
paid to the use of the acceptor of the bill or drawer of the note. Potu- 
nalZ v. Ferrand ,  13 Engl. C. L., 230. The answer to this argument is 
that the endorser of a bill or note is considered in law a surety. A bill 
i s  an undertaking by the acceptor, and a note by the drawer, pay the 
sum named at all events; and each subsequent party, by his endorae- 
ment, undertakes to pay it upon the default of any prior party. Hence, 
by the nature of these instruments, each subsequent party is a surety 
for eyery prior one. Theobald on Prnicipal and Surety, 180; Fell on 
Guarantees, 203. But the plaintiff mas not a regular endomer--he was 
a merd volunteer, or placed his name oq the bond only at the instance 
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of the agent of the then holder. As to compulsion of law in  (563) 
paying the debt, it was a compulsion of the plaintiff's own 
seeking, which arose out of his own voluntary act, and the case is 
not like Exall v. Partridge, 8 T. R., 308, when the money was paid by 
the party under compulsion of law, to redeem his property from a dis- 
tress not of his own creation. Cumming v. Elorraster, 1 Maul. & Selw., 
494. The defendant has derived no benefit from the act of the plain- 
t iff;  the bond is not extinguished, and although said to be lost, a cmr t  
of law cannot take an indemnity from the plaintiff. We think, in this 
case, the law does not imply a request to pay, and the judgment must 
be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: C'arter v. Jones, 40 N .  C., 199. 

WILLIAM WHITE v. GEORGE WHITE. 

Pard Sale of Slaves-Good Between Parties. 

A parol sale and delivery of a slave, made by the tenant f o r  life and remaiii- 
derman is valid; for the Act of 1784, 1 Rev. Stat., ch. 37, sec. 19, does not 
prevent a parol conveyance of slaves from being good between the parties 
thereto; but if it did, the Act of 1792, 1 Rev. Stat., ch. 37, sec. 19. declares 
bona flde sales of slaves, accompanied by delivery, good without a bill of 
sale, and the Act of 1819, 1 Rev. Stat., ch. 50, sec. 8, to avoid parol con- 
tracts for the sale of lands and slaves, does not affect the question, as 
that act applies to executory contracts only, and not to contracts executed. 

DETINUE for two slaves, Lucy and Baccus, tried at Iredell on the last 
circuit before his Honor, Judge Dick. 

The plaintiff' claimed the slaves in question under the will of his 
father, John White, deceased, who bequeathed the woman Lucy to his 
wife for life, and after her death to; the plaintiff. For the plaintiff it 
was proved that Lucy and Baccus were in the defendant's possession, 
and that the action had been brought within less than three years from 
the death of the testator's widow; and further, that Baccus was a child 
of Lucy, born after the defendant had taken her into possession. 
For the defendant, it was then proved that the testator was in- (564) 
debted, in  his lifetime, to one Robert Simonton, and for the 
purpose of securing the debt mortgaged to him the woman Lucy and 
another girl ;  and that after the testator's death his widow and the 
plaintiff, to discharge the said debt, sold and delivered Lucy to Simon- 
ton, from whom the defendant afterwards purchased her. 
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His  Honor charged the jury that if they believed from the evidence 
that the testator's widow and the plaintiff together sold and delivered 
the woman Lucy to Simonton, the title passed to Simonton, although 
there was no bill of sale, and that the plaintiff was not entitled to re- 
cover. The plaintiff, in submission to this opinion, suffered a nonsuit 
and appealed. 

Badger for plainti@. 
Boyden fo,r defemiant. 

GASTON, J. We assent entirely to the opinion expressed in  the court 
below. On common-law principles we see no ground upon which the , 
plaintiff can invalidate the sale made by himself and the tenant for life. 
It is not affected by the act of 1784, 1 Rev. St., ch. 37, sec. 19, because 
under that act a parol conveyance of slaves is good between the parties 
thereto. I f  it were not, the act of 1792, 1 Rev. St., ch. 37, see. 19, 

I declares bona fide sales of slaves, accompanied by delivery, good without 
a bill of sale. . The act of 1819, to avoid parol contracts for the sale of 
lands and slaves, did not go into operation until 1 January, 1821; and 
if i t  had been in operation before the sale in  question, i t  would not have 
applied thereto, for executed contracts are not embraced within its pur- 
view. Choat v. Wright,  2 Dev., 289; Xushat  v. Brevard, 4 Dev., 73. 

PER CURIAM. Judgment affirmed. 

-. 

( 5 6 5 )  

Excessive Damag es-iiew Trial-A ppeal. 

1. The Superior Courts may grant a new trial on the ground of excessive 
uamages, but that is a matter exclusively within their jurisdiction and 
cannot be revised on appeal. 

2. A refusal of the judge to give a more specific instruction asked by a party, 
and to which he is entitled, may constitute error, but a mere omission to 
do so, when not asked, does not. 

3. The cases of Hairston v. Young, 1 4  N. C., 55; flimpsors v. Blouizt, I b i d ,  34, 
and Torrence v. Graham, 18 N. C., 284, approved. 

THIS was an action of assumpsit, in which the plaintiff declared that 
in  consideration of the sum of one hundred dollars, paid by him to the 
defendant, the latter undertook and promised to put him in possession 
of a certain plantation with the improvements, then occupied by one 
Dobbs, a Cherokee Indian, who was about to emigrate to the west, and 
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to procure for him. a certificate from Benjamin F. Curry, the United 
States agent for superintending the emigration of the Cherokee Indians, 
and alleged as a breach that the defendant had failed to procure this 
certificate. Plea-the general issue. 

Upon the trial at  Macon, on the last circuit, before his Honor, Judge 
Pearson, after the plaintiff had proved the contract, the defendant 
proved that when Dobbs left the country he, the defendant, purchased 
from him his improvement or "good will," as i t  was called; that some 
few weeks afterwards he applied to the Indian agent for a certificate; 
but the agent declined giving it to him, observing that "he had in a 
manner quit giving certificates, and that as the Indian was gone, i t  was 
unnecessary"; that he notified the plaintiff of this fact, and offered to 
put him into possession; but the plaintiff declined taking possession 
without a certificate, saying that if he was disposed to run the risk, he 
might take possession of any other Indian improvement without paying 
for it, but that he would not do so; and as the certificate could not be 
procured, he insisted on having his money back. The defendant proved 
also that Dobbs's improvement had continued vacant and unoccupied 
until the State of North Carolina took possession of the country. 
The plaintiff then introduced evidence to show the nature and (566) 
advantages of the certificates which the Indian agent, both be- 
fore and after this transaction, was in the habit of giving, though it 
did not appear that there was any act of Congress or regulation in  
any of the departments of the Government of the United States in rela- 
tion to them. 

His Honor charged the jury "that if the evidence satisfied them that 
the defendant had undertaken to procure the certificate, and had failed 
to do so, the plaintiff was entitled to a verdict; that the amount of dam- 
ages was a question for them; that the law implied that some damage 
was sustained by the breach of any contract; but unless the evidence 
satisfied them that the plaintiff had sustained real damage, it was their 
duty to find merely nominal damages; that the burden of proof lay 
upon the plaintiff, and i t  was for him to show the amount of damage 
to the satisfaction of the jury; otherwise they should, in such cases, 
find but a penny." The jury found a verdict for the plaintiff, and 
assessed his damages to fifty dollars. The defendant thereupon moved 
for a new trial, because the jury had found damages to the amount of 
$50, when the evidence only justified a verdict for nominal damages. 
This motion was overruled; and the defendant then submitted another 
motion for a new trial, because the court had not instructed the jury 
that there was no evidence to justify a verdict for more than nominal 
damages. This motion being also overruled and judgment pronounced, 
the defendant appealed. 
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N o  counsel appeared for defendant in this Court: 
Clingman for plaintiff. 

G a s ~ o x ,  J. .On examination of the record in this case, we perceive 
no ground for reversing the judgment rendered below. 

I t  is not in our power to revise the verdict of the jury on the ques- 
tion of damages. The Superior Court may grant a new trial on the 
ground of excessive damages, but that is a matter exclusively within 

their jurisdiction. Young v. Hairston, 3 Dev., 55. 
(567) I f  we were to concede to the defendant that upon the evidence 

the plaintiff had a right to nominal damages only, there is no ' 

error in the charge of the judge, for, certainly as far  as it goes, it is as 
favorable as the defendant could have asked. I f  he had required a 
more specific instruction to which in law he was entitled, and the court 
had declined to give it, he might then have assigned the refusal as 
error. A refusal may constitute error, but mere omission does not. 
Simpson v. Blount, 3 Dev., 34; Torrence v. Graham, 1 Dev. & Bat., 284. 
The judgment is affirmed with costs. 

PER CURIAM. Judgment affirmed. 

Cited: Terry  v. R. R., 91 N. C., 242; X. v. Bailey, 100 N.  C., 534; 
Willey v. R. R., 96 N. C., 411; McKinnon v. Morrison, 104 N.  C., 363; 
Goodson v. Mullen, 92 N.  C., 212; E m r y  v. R. R., 109 N. C., 602; Ed- 
wards v. Phifer, 120 N .  C., 406; Benton v. R. R., 122 N. C., 1010. 

THOMAS S. DEAVER v. JOSEPH M. RICE, ADNR. OF JOHN A. SORRELL. 

Landlord's Lien on Crop. 

1. A landlord has no lien in this State on the crop of his tenant for his rent, 
though it may be reserved in kind, or in a part of the crop. Whether such 
agreement is contained in, or is out of, the lease, the lessor stands upon 
no better footing than the other creditors of the lessee. 

2. Upon a lease for a year, the lessee acquires an estate in possession in sever- 
alty during the term, so that the crop growing or standing on the land is 
entirely his property; and if an execution in favor of a third person be 
issued against the tenant during the year, it will bind the crop from his 
teste,  so that he cannot afterwards sell it to another, or assign it, or any 
part of it, to his landlord in payment of his rent. 

THIS was an action trespass vi et armis, tried at Buncombe, on the 
last circuit, before his Honor, Judge Pearson, when the case appeared 
to be as follows : 
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The plaintiff leased a tract of land to one Ruth for the term of one 
year, to wit, the year 1836; and the lessee, instead of a money 
rent, agreed to give the lessor one-third of the grain made on (568) 
the land, if he worked it well; if not, then five hundred bushels 
of corn. The lessee entered and made a crop on the land. At July 
Term, 1836, of Buncombe County Court, a judgment was obtained 
against the lessee, and an execution issued tested of the same term; and 
in  October following, the sheriff levied the same on a field of corn 
standing on the demised premises, as the lessee's property, and sold the 
same, when the defendant's intestate became the purchaser. Before this 
levy and sale,, to wit, in the month of August in  the same year, the 
lessor and lessee had come to an agreement that the lessor should take 
the corn standing in this field for his rent. The defendant's intestate, 
after his purchase, entered into the field, .gathered the corn and carried 
away two-thirds of it, for which the plaintiff brought this action. 

His  Honor charged the jury, first, that when the rent was reserved 
' 

i n  kind, or in a part of the crop, the law gave the landlord a lien upon 
tha crop in preference to all other creditors. Secondly, that the allot- 
ment to the plaintiff of the corn in this particular field, if done bona 
fide, was valid, and rested the title to the same in the plaintiff, the lessor, 
notwithstanding the teste of the execution was before the said agree- 
ment. There was a verdict and judgment for the plaintiff, and the 
defendant appealed. ' 

Clingman for defendant. 
T o  counsel appeared for the plainti8 i n  this Court. 

DANIEL, J., after stating the case as above, proceeded as follows: As 
to the first branch of the judge's charge, we must confess that we are 
unacquainted with any law of this State which gives to the landlord a 
lien on the crop of his tenant where the rent, instead of money, is agreed 
by the parties to be paid in kind or in a part of the crop. The lessor, 
whether such an agreement is contained in or is out of the lease, stands 
upon no better footing than the other creditors of the lessee; he has no 
lien or any other particular privileges that we are aware of. The Eng- 
lish law of distress and sale for rent by the landlord has never been in 
use and practice in this State. Such an agreement is but a chose 
in action. Secondly, we are of the opinion that Ruth, by virtue (569) 
of the lease to him, had an estate in possession in  severalty dur- 
ing the term, and the plaintiff had the reversion. The crop growing 
or standing on the land was entirely the lessee's property at  the taste 
of the execution. This case is not like that of S. v. Jones, 2 Dev. & Bat., 
360. I n  that case, the owner of the land had never made a lease, and 
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the entire property in the staves was in the owner of the land on which 
grew the timber out of which the staves were made. Here there was 
a lease, and the term and the entire crop on the land was in the lessee. 
The plaintiff's claim. either for the one-third of the grain which should 
be rn^ade on the land,' or the corn standing in  the pariicular field, rested 
only in  agreement or contract. There being no partition or separation 
of any portion to the plaintiff out of the general mass of the crop before 
the teste of the execution, the whole crou belonged in  law to the lessee " 
at that period, and the execution bound the property i n  the hands of 
Ruth, and all others claiming under him, from the teste. Den on dem. 
of Stamps v. Irwin, 2 Hawks, 232; Gilkey v. Dickerson, 2 Hawks, 341; 
Bickerdike v. Arnold. 3 Hawks. 296. The daint i f f  claims under Ruth. 
by an agreement made after the teste of the execution. The plaintiff, 
although the landlord, was bound by the execution against his tenant. 

We are of the opinion that the judge erred in  his charge to the jury - - - 
on both ~ o i n t s  raised in the cause. 

The judgment must be set aside and a new trial granted. 
PER CURIAM. Judgment reversed. 

Cited: Ross v. Swaringer, 31 N. C., 483; Biggs v. Ferrell, 34 N.  C., 
3 ; Harkson  v. Ricks, 71 N. C., 11 ; Haywood v. Rogers, 73 N.  C., 321 ; 
Howland v. Forlaw, 108 N.  C., 569. 

Dist.: Gordon v. Armstrong, 27 N. C., 410; Kornegay v. Collier, 68 
N. C., 72. 

No~~.-This is otherwise now by statute, The Code, see. 1754. 

(570) 
ALFRED HAFNER v. JOHN IRWIN ET AL. 

Deed-Constructio n. 

1 .  Where the whole interest in property is conveyed to one person in the 
premises of a deed, but in the habendum is limited to another, the latter 
is repugnant to the former and void, and the property is vested in the 
grantee named in the premises, who may consequently maintain an action 
for it in his own name. 

2. If the name of a grantee appear first in the habendum of a deed it will be 
good, provided there was not another grantee named in the premises, or 
if there were, provided the estate given by the habendum to the new 
grantee was not immediate, but by way of remainder. 

THIS was an action of trover, brought by the plaintiff to recover of 
the defendants damages for the conversion of certain articles mentioned 
in a deed in  trust, executed by one Thomas Dwight. 
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On the trial at Mecklenburg, on the last circuit, before his Honor, 
Judge Dick, the deed in trust was produced and proved. I t  commenced 
in  the following terms : "Know all men by these presents that I, Thomas 
Dwight, of the county of Mecklenburg, State of North Carolina, of- the 
one part, and Alfred Hafner, of the other part, witnesseth: That the 
said Thomas Dwight, for and in consideration of ten shillings to him 
in hand paid, and also in further consideration of the benefit and trust 
hereinafter mentioned, have bargained and sold, and delivered unto the 
said Alfred Hafner, his heirs, executors, etc., the following property": 
And,after enumerating many articles, all of personal property, i t  con- 
tinued: "To have and to hold, unto the said M. W. Curry, his heirs 
and assigns forever, in  trust and confidence for the purpose now men- 
tioned," etc., and was signed and sealed by the said Dwight and the 
plaintiff Hafner. 

His  Honor was of opinion that the plaintiff could not, under this 
deed, sustain the action in his own name, and he was accordingly non- 
suited, and appealed. 

Barringer, Boyden, and Hoke for plaintiff. 
No  counsel appeared for defendant in,this Court. 

DANIEL, J. The authorities cited by the plaintiff's counsel ($71) 
show clearly that the judge erred when he decided the plaintiff 
could not sustain an action of trover in  his own name to recover the 
value of the articles mentioned in the deed, if they were converted by 
the defendants. Dwight, in the premises of the deed, bargained and 
sold the property to the plaintiff, his heirs, executors, etc. However, 
in the same deed, the habendum is to M. W. Curry, his heirs and 
assigns, in  trust, etc. All the parts of a deed which precede the haben- 
dum, taken together, are called the premises, of which i t  is said the 
office is rightly to name the grantor and grantee, and to comprehend the 
certainty of the thing granted. But though the grantee should first 
be named in the habendum, the grant to him mill yet be good, provided 
therd was not another grantee named in the premises. Go. Lit., 26, b. 
note; or if there were, provided the estate given by the habendum to 
the new grantee was not immediate, but by way of remainder. The 
habendum part of a deed was originally used to determine the interest 
granted or to lessen, enlarge, explain or qualify the premises. But it 
cannot perform the office of divesting an estate already vested by the 
deed, for it is void if it be repugnant to the estate granted in  the 
premises. 2 Bla. Com., 298; Goodtitle v. Gibbs, 5 Barn. & Cress., 709; 
4 Kents' Com., 468. Charmllor Kent remarks that in modern convey- 
ancing the habendum clausa in deeds has degenerated into a mere use- 
less form, for the premises contain the names of the parties and the 
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specification of the thing granted, and the deed becomes effectual with- 
out any habendum. I n  the case before us, the whole interest in the 
property is granted and conveyed to the plaintiff in the premises of the 
deed. The same interest being afterwards limited in the habendum to 
Curry, makes that part of the deed repugnant to the premises, and 
therefore void. The judgment of nonsuit must be set aside, and a new 
trial granted. 

PER CORIAM. Judgment reversed. 

Cited: Midgett v. Brooks, 34 N.  C., 148; Blackwell v. Blackwell, 124 
X. C., 271. 

--- 

( 572 )  
A L E X A N D E R  D O N A L D S O N  v. J O H N  B E N T O N .  

Bank  Notes-Legal Tender-Parol Evidence. 

1. Bank notes are not a lawful tender in fulfillment of a contract to pay 
money. 

2. Parol evidence is not admissible to vary, explain or contradict an agree- 
ment in writing. 

THIS was an action of assumpsit, brought to recol-er damages for a 
breach of contract in not delivering hogs. The plaintiff alleged, upon 
the trial at Buncombe, on the last circuit, before his Honor, Judge 
Pearson, that he had purchased of the defendant a drove of two hun- 
dred and sixty hogs, for which he was to pay at the rate of $6.12% 
gross, the hogs to be weighed and delivered in Asheville, but the price, 
except $100, which was paid at the time of the contract, not to be paid 
until he should sell the hogs in Columbia, S. C., and that the defendant 
had failed to deliver the hogs in Asheville. The plaintiff, in support of 
his case, offered in evidence a receipt for the $100, in  the following 
words : 

Received of Alexander Donaldson one hundred dollars in part pay 
- af h a  hundred and sixty hogs, to be delivered at six dollars and twelve 

and one-half cents gross. This 16th of November, 1836. 
(Signed) *~LEX'R. DONALDSON. 

JOHN BEKTOX. 
Test : C. W. LATHAM. 

And a paper-writing, under seal, purporting to be articles of agree- 
ment, in the words following, to wit : 

Articles of agreement made and entered into this day: Whereas 
Alexander Donaldson binds himself, his heirs and assigns to pay or 
cause to be' paid to John Benton six dollars and twelve and one-half 
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cents gross, at Asheville, N. C., for two hundred and sixty hogs, when 
delivered. Witness my hand and seal, this 16th of November, 1836. 

(Signed) JOHN BENTON. (Seal,) 
ALEX. DONALDSOIV. (Seal.) 

Test: C. W. LATHAM. 

Both the receipt and the articles of agreement were executed (573) 
at the time when the contract was made, and the plaintiff kept 
the receipt and the defendant the articles of agreement. 

His  Honor intimated an opinion that the action should have been 
covenant, but reserved the point and permitted the plaintiff to proceed; 
and he then proved that the defendant had the hogs in Asheville at  the 
time agreed on; that he requested the defendant to have them weighed 
and delivered; in reply to which the defendant asked him if he was 
ready to pay the money. The plaintiff replied, "Our agreement was 
that the money was to be paid in Columbia, when I sold the hogs, and 
I was to pay your expenses to go there and receive it." The defendant 
then said, "I must have the money here; if I go to Columbia, I take 
the hogs there as my own." The plaintiff then tendered the defendant 
the money in  North Carolina bank notes, but he refused to take bank 
notes, except Kentucky bills or specie, saying that North Carolinh 
notes would not do for him in Kentucky. The plaintiff was u n a b l ~  
to procure specie or Kentucky bills, and the defendant drove the hogs 
to the South and sold them. 

His Honor then intimated an opinion that the plaintiff had not made 
out his case, for that the "defendant had a right to require specie or 
Kentucky bills, in Asheville, at the time the hogs were to be delivered, 
and was not obliged to accept the North Carolina bills; that the evi- 
dence tending to show that the money was not to be paid until the hogs 
were taken to Columbia and sold was not admissible to vary, explain 
or contradict the agreement in writing." Upon these intimations the 
plaintiff submitted to a nonsuit and appealed. 

Aro counsel appeared for the plaintiff in this C'ourt. 
Clingman for the defendant. 

GASTON, J. I t  cannot be 'contended that bank notes are a lawful 
tender, and it is equally plain that par01 evidence is not admissible to 
contradict the written agreement. The opinion of the judge is so 
obviously right upon both these points-each of which is fatal to the 
plaintiff's recovery-that it necessarily follows that the judg- 
ment must be affirmed with costs. (574) 

PER CURIAM. Judgment affirmed. 

Cited: Thomas v. Lines, 83 N.  C., 197; Elliot v. Whedbee, 94 3'. C., 
119. 
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DEN ON DEM. OF GEORGE ZOLLICOFFER ET AL. v. JULIUS H. 
ZOLLICOFFER. 

C o m t r u c t i o n  of Will. 
1. Where a testator devised a certain tract of land to his eldest son, and the 

balance of his lands to his widow and other sons, and bequeathed his 
slaves to his widow, all his sons and his daughter, and in a subsequent 
clause directed as follows: "At the death of my said wife, all the land 
and negroes that may fall to her shall return to J. Z." (one of his sons), 
"and in case of the death of either of my aforesaid children without a 
lawful heir begotten of his or her body, that then his or her part shall be 
equally divided among the survivors": I t  was h e l d ,  that upon the death 
of J. Z. without children, subsequent to the death of the widow, all the 
lands which he acquired under his father's will, both that part which was 
given to him immediately and that which was limited to him after the 
death of his mother, went over to his surviving brothers and sister, and 
that the limitation was not too remote. 

2. The case of Jones v. B p a i y h t ,  4 N .  C., 157, approved. 
3. Since the Act of 1784 (see 1 Rev. Stat., ch. 43, sec. I ) ,  for converting estates 

tail into estates in fee simple, executory limitations of land and chattels 
are to be construed alike, upon the presumed intention of the testator 
that in each case the estate should go over on the same event. 

THIS was an action of ejectment tried at  Halifax, on the last circuit, 
before his Honor, J u d g e  Saunders, when the jury found a verdict for the 
lessor of the plaintiff by the consent of the parties, subject to the opinion 
of the Court upon the following case reserved, to wit:  

"George Zollicoffer, by his will, made the 2d of February, 1799, after 
devising some part of his lands to his eldest son, devises in these words: 
'Thirdly, my will and desire is that all the rest of my land except that 

which is heretofore named shall be divided into four equal lots, 
(575) and my beloved wife, Ann Zollicoffer, have the privilege of 

taking her first choice of the said lots, and then that my three 
sons, George Zollicoff er, James Zollicoff er and Julius Hieronimus Zolli- 
coffer, draw for the remaining three lots by seniority.' By the next 
clause, the testator directs a division of his negroes, etc., amongst his 
wife and children, the before-named sons and John Jacob Zollicoffer 
and a daughter, and then follows this clause : 'At the death of my said 
wife, all the land and negroes that may fall to her shall return to James 
Zollicoffer, and in case of the death of either of my afore-named children 
without a lawful heir begotten of his or her body, that then his or her 

I part  shall be equally divided among the survivors.' After the death 
of the testator the lands were divided according to the clause of the will 
first above mentioned, and the premises described in  the declaration 
were chosen by the widow as her lot. I n  February, 1833, the widow 
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died; and on 6 April, 1836, James Zollicoffer died, without leaving 
issue, but leaving the lessors of the plaintiff and- the defendant, his 
brothers and sister, him surviving. After the death of the widow, and 
before the death of James, to wit, on 19  February, 1833, the said 
premises were sold by the sheriff under executions issued upon judg- 
ments obtained against the said James, and were bought by the defend- 
ant and duly conveyed to him. I f ,  upon the foregoing facts, the de- 
fendant is seized of the whole, then judgment to be entered for him; 
but if the lessors of the plaintiff are entitled to undivided fourth parts, 
then judgment to be entefed for them." His  Honor being of opinion, 
upon the above case, for the lessors of the plaintiff, gave judgment for 
them, and the defendant appealed. 

Badger  and  B. F. Moore for defendant.  
I ~ e d e l l  for t h e  lessors of plaintiff. 

RUFFIN, C. J. The defendant contends that upon the death of the 
mother the whole estate in the premises vested absolutelv in James for 
two reasons: The one, that the testator did not intend to include the 
premises in  the limitation over to the survivors; the other, that 
if he did so intend, the limitation over is too remote. 

The expression, "his or her part," is broad enough in  its 
(576) 

obvious signification to cover everything bestowed on each child by the 
will, and must be so understood, unless controlled by the words or ap- 
parent intent of other parts of the instrument. We have looked through 
it and do not find anything to restrain the operation of the expression 
to any particular portion of "the part" of the testator's estate given to 
his children respectively; but, on the contrary, i t  seems to have been 
used in  an unrestricted sense. The testator had four sons and one 
daughter. By  the three first clauses of his will he disposes of his real 
estate, giving a particular tract to his eldest son, and the residue to his 
wife and three other sons, equally to be divided between them. Then 
the fourth clause, in the first place, gives the negroes and all the other 
personal estate to the wife and the five children, to be divided equally 
between them; and in the next place, gives to James, upon the death 
of his mother, the land and negroes given to her. Then in  the same 
clause is immediately added, as i t  were by way of proviso to the whole, 
that upon the death of either of t h e  children, his or her part shall go t o  
the survivors. This ends the instrument. and shows that no nositive 
equality between the children was intended, as the daughter, for instance, 
comes in for a share of the land of a brother dying childless, although 
the will gives her no original share of land to which the brothers would 
succeed upon her death. Besides, following, as this provision does, so 
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immediately after the gift of the remainder to James, there would have 
been some plain indication of the intention to exclude that remainder 
from its operation, if such an intention had existed. 

Upon the second point, our opinion is also against the defendant. 
We do not, indeed, recollect that any will has been before the Court in 
which real estate was given over to '(a survivor," upon the death of the 
first taker, without issue or heir of the body. But although there may 
have been no direct determination as to the effect of that phrase, we 
have a principle established by adjudication upon cogent reasoning 

which covers this case and sustains .the limitation. I t  is ad- 
(5'77) mitted that in England these words would undoubtedly create 

an estate tail, and therefore import an indefinite failure of issue. 
But they there receive a different construction in  dispositions of per- 
sonalty, and the term "survivor" ties up the failure of issue to the life 
of one then in  being. Hughes v. Sayer, 1 Pr .  Wms., 534; 1Vichols v. 
Skinner, Prec. in Chan., 528. Now, in  Jones v. Spaight, 1 Car. Law 
Rep., 544, it was held contrary to the rule, as it may be called, of Forth 
& Chapman, that a devise over of land upon the death of the first taker, 
(( without leaving issue," was good. I t  was so held, because the reason 
for taking those words in an artificial and technical sense, in regard to 
land, did not exist here since the abolition of entails, more than in re- 
gard to chattels. Therefore, in a devise of land, we must receive them 
in their natural sense, as they had before been received in  both countries 
in  personal bequests. The principle of Jones v. Xpaight is that since 
1784, executory limitations of land and chattels are to be construed 
alike, upon the presumption that the intention of the testator is that in  
each case the .estate should go over on the same event; and as the limi- 
tation over of chattels on that event is sustained, so ought that of realty 
also. That principle is decisive of this case. 

I t  may also be noticed, that although in this State there has been no 
case turning on the word "survivor," yet the point is not new in  this 
country. I n  New York it is settled that "leaving," "survivor," and the 
like, are to be understood alike when applied to both kinds of property, 
and that for the same reasons which were assigned in Jones v. Spaight. 
Fosdick v. Cornell, 1 John Rep., 439; Anderson v. Jackson, 16 John. 
Rep., 381. 

PER CURIAM. Judgment affirmed. 

Cited: Threadgill v. Ingram, 23 N.  C., 579; Spruill v. Moore, 40 
N. C., 287; Ward v. Jones, id., 406; King v. Utley, 85 N .  C., 61. 
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REBECCA NORWOOD v. ALEXANDER F. MARROW ET AL. 
(578) 

Deed in Trust-Usury-Dower-Estoppel-Insanity. 

1. A deed for land, executed by a husband in trust to secure a usurior debt, is 
void as against his widow's claim to dower, and she is not bound to 
await the action of the h'eirs to regain the possession from one holding 

. adversely under the deed. 

2. One claiming under a husband is estopped from showing title out of the 
husband and i n  a third person, to defeat the wife's claim of dower, nor 
can he, for such purpose, avail himself of a conveyance obtained from 
such third person subsequently to the commencement of the suit and his 
plea thereto. 

3. A deed in trust, executed by a husband, but not proved and registered 
until after his death, operates, nevertheless, by relation to the time of its 
execution to defeat the widow's claim of dower; for the Act of 1829, 
ch. 20 ( 1  Rev. Stat., ch. 37, sec. 2 4 ) ,  which prescribes that deeds in trust 
shall not operate against creditors and purchasers but from their regis- 
tration, does not apply to the widow's claim of dower, she being, with 
respect to  such claim, neither a creditor or purchaser. 

4. A trustee who has acted by selling the trust property, and has retained 
his commission for so doing, may be a witness in support of the deed in 
trust, if he has conveyed the property without covenants or responsi- 
bility. 

5. The declarations of a party connected with his conduct, the next day after 
the execution of a deed, are  admissible in evidence, not for the purpose 
of establishing the t ruth of the things declared, but to show from them 
that the party was then insane, i n  order that the jury may thence infer, 
if they should think such inference fair and proper, that he was so a t  the 
moment when the deed was executed; and this particularly when a 
ground has been laid for the introduction of the testimony by showing 
that the party was a t  times insane previous to the execution of the deed. 

6. The case of the State c.  Scott, 8 N. C., 24, commented upon and distin- 
guished from this case. 

7. The attention of this Court, upon an appeal, is more properly given to 
such errors as are allgd by the party who appeals. But where the case 
states all the facts in relation to a question decided against the appellee, 
which, if decided for him, would render the errors of which the appel- 
lant complains immaterial, then the Court will consider such question, 
because, if that was improperly decided, the verdict and judgment ought 
not to be disturbed, as upon the whole case they are right. 

8. The case of Shober w. Hauser,  arzte, 222, approved. 

9. For feudal reasons, a widow holds her dower of the heir or of the person 
in whom is  the reversion of the land assigned for dower. But in the 
point of tit le her estate is considered as  derived from and a continua- 
tion of that  of the husband; and although between the death of the 
husband and the assignment of dower a seizing of the heir or of another 
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person intervenes, yet upon the assignment she is in by relation from 
the death of the husband. 

10. She does not require the assistance of the heir; but brings her action 
against any person who has the freehold, whether that be the heir or any 

1 other. She may sue a disseizor, abator or intruder, and hence these 
persons, although holding the freehold by wrong, may assign her dower, 
and thereby bind those who have the right. 

11. If a husband make a voidable alienation, and do not avoid it during his 
life, there can be no title of dower, because he had not the seizin at his 

I death. But if the deed be void, the seizin remained in the husband, and 
the right of dower attached thereto. 

12. Where both parties claim under the same person, the title of that person 
is not to be disputed between them, unless one of them can show a bet- 
ter title in himself. . 

13. A deed executed by a husband, but not registered until after his death, 
operates by relation from the time of its execution to bar the wife's claim 
of dower. 

THE plaintiff filed her petition in  the Court of Pleas and Quarter 
Sessions for the county of Granville, alleging that her late husband, 
William A. Norwood,, had died seized i n  fee simple of a certain tract 
of land situate in  the said county of Granville, and praying that she 
might have dower assigned in the same. To this petition Alexander F. 
Marrow, the  terre-tenant, and the heirs at  law of the said William A. 

I 
I Norwood were made parties defendants, of whom Marrow, the terre- 

tenant, alone answered. H e  denied the seizin of the husband at the 
time of his death; whereupon an  issue was made up, to be submitted 
to a jury, whether William A. Norwood, the late husband of the peti- 

I tioner, was seized) at  &e time of his death of the tract of land men- 
tioned in  the petition? After a verdict i n  favor of the petitioner in  the 
county court, the defendant Marrow appealed to the Superior Court, 
i n  which, on the last circuit, before his Honor, Judge Bailey, the issue 
came on to be tried, when i t  was admitted by the defendant Marrow 
that before and up to 28 September, 1835, William A. Norwood was 
seized and possessed in fee simple of the premises; and in  order to show 
title and seizin out of him, the defendant gave in  evidence the following 

deeds, to wit: 1. A deed of 28 April, 1835, from said Norwood 
(580) to one Jabez Duty, as a trustee, to secure and pay a debt therein 

mentioned as due to James R. Duty. 2. A deed from said Nor- 
wood to Richard Sneed, Robert Jenkins and Edward Norwood, dated 
23 February, 1836, in  trust for the payment of his debts. 3. A deed 
from said Sneed, Jenkins and Edward Norwood to the defendant Mar- 
row, dated 10 March, 1836. 4. A deed from the said Jabez Duty to the 
said Marrow, dated 8 March, 1839. I t  was admitted by the petitioner 
that thd deeds aforesaid covered and purported to convey the premises 

4 5 6  



N. C..] DECEMBER TERM, 1839. 

in  question, but she alleged that the deeds to Jabez Duty and to Sneed 
and others were void; the first, because the debt which that deed was 
made to secure was affected with usury; and the second, because the 
said William A. Norwood at the time of its execution was non compos 
men t i s .  I n  regard to the first, she called as a witness the said James R. 
Duty, who proved that, previous to the execution of that deed, the said. 
Norwood was indebted to him in several sums of money, in some one 
or more of which was included interest at a greater than the legal rate 
of 6 per centum, and that the said debts were reduced into one, and the 
deed taken to secure it. 

I n  regard to the  second, the petitioner called several witnesses who 
stated that for some time previqus to its execution William A. Norwood 
had been greatly addicted to drinking, and was habitually intemperate, 
and that his mind was thereby impaired; and his family physician 
stated that some two or three months previous to the execution he had 
received a sel-ere blow on the head, which had affected his mind; that 
since that time he had given himself up to drinking; that for some 
time before the deed was executed his mind, when he awoke in  the 
morning, was much wanting in energy, and incapable of business; but 
that after taking a moderate portion of stimulus his powers rallied and 
he became fully possessed of his understanding, and continued capable 
of transacting business unless (which was generally the case, and was 
the case the evening before the deed was executed) he continued to 
drink, in  which event he became in  the afternoon incapable of business 
again from intoxication. Upon cross-examination, this witness stated 
that he saw Norwood the morning the deed was executed and 
just before its execution, and that he was then in possession of his (581) 
reason and capable of transacting business. 

The petitioner's counsel then offered to call witnesses to prove the 
said Korwood's "declarations connected with his conduct" the day suc- 
ceeding that on which the deed was executed, in order that the jury 
might, from these, with his previous conduct, etc., infer that he was 
no% compos on the day of the execution of the deed. To this evi- 
dence the defendant's counsel objected, and the court sustained the objec- 
tion and excluded the testimony. 

The defendant then called the two subscribing witnesses to the deed, 
who testified that they had been long and intimately acquainted with 
William A. Normood; that he had been, for some months pre.c' r~ous to 
the execution, much addicted to intoxication, but that, except when 
drunk, his mind was quite adequate to the proper transaction of busi- 
ness; that when the deed was executed he was not drunk, but fully pos- 
sessed of his understanding; that the deed was read to him, and he fully 
understood its purpose before its execution. 
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The defendant then called Richard Sneed, one of the trustees named 
in the deed. To this witness the petitioner's counsel objected as incom- 
petent on the score of interest; and the witness, in answer to questions 
put by the petitioner's counsel, stated that he had accepted and acted 
under the deed-sold and conveyed the property, and paid the debts, 

.having, with the other trustees, first retained and applied to his own 
use the commissions given by the deed; and thereupon the counsel in- 
sisted that though the witness had not joined in any warranty or cove- 
nant against encumbrances to the defendant Marrow, yet, by accepting 
the trust, and acting in its execution, he had rendered himself liable to 
actions, and was interested to support the deed. His Honor overruled 
the objection and allowed the witness to be examined. This witness 
testified that he had long been a neighbor of and well acquainted with 
the said Norwood; that Norwood had been for some time very much 

involved in debt, though possessed of considerable real and per- 
(552) sonal estate; that some weeks before the deed was made he was 

asked by Norwood to act as his agent, with Robert Jenkins, his 
brother-in-law, and Edward Norwood, his son, for selling his property, 
or as much of it as would satisfy his debts; that it was the wish of both 
himself and his wife (the petitioner) that the tract of land in  con- 
troversy should first be sold in  order, if possible, to save the negroes; 
that in consequence of this application the witness, with Jenkins and 
Edward Norwood, had, before the execution of the deed, contracted 
with the defendant Marrow for the sale of the land; that i t  was then 
concluded to substitute a deed of trust for a power of attorney; upon 
which the witness drew the deed of 23 February, 1836, according to the 
instructions of William A. Norwood, who fully understood its pro- 
visions, which were well known to and approved of by his family, in- 
cluding his wife, the petitioner, and Edward, his son; and that the said 
William A. Norwood executed it while in the full possession of his 
faculties; that a chief object of the deed was to relieve the land of the 
encumbrance of the debt to Duty, secured by the deed of 28 Septembe', 
1835 ; and thad on the day after the execution of the deed of 23 Febru- 
a r y  the defendant Marrow, in  the presence of all the trustees therein 
named, paid and discharged the Duty debt, paid the residue of the 
purchase-money to the trustees, and was put into possession of the 
premises. Robert Jenkins was then called by the defendant, and after 
being objected to by the petitioner's counsel for the same reasons which 
they had urged against the admissibility of Sneed, was admitted, and 
gave testimony of the same import as that gi-rien by Sneed: 

The ~etitioner's counsel then asked the judge to instruct the jury 
that if the evidence given by James R. Duty respecting the deed of 28 
September, 1835, was true, that deed was absolutely void as against the 
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petitioner, notwithstanding the facts deposed by Sneed and Jenkins 
should be true also; which instruction the judge gave as prayed for. 

The petitioner's counsel then having proved that William A. Nor- 
wood died on 28 February, 1836, before the probate of the deed of 23 
February, which was on 11 March, and its registration, which 
was on 2 April following, insisted that the widow was, as to her (583) 
right of dower, a creditor within the meaning of the first section 
of the act of 1829, ch. 20; 1 Rev. Stat., ch. 37, sec. 24; and prayed his 
Honor to instruct the jury that although the said deed was executed 
by the said William A. Norwood when in  full possession[ of his mental 
capacity, so as to pass the title and seizin out of him as against himself 
and his heirs frord the execution thereof, yet that, as against the peti- 
tioner, the same took effect only from its registration; and that being 
after the death of the said Norwood, he died seized thereof, so as to 
entitle the petitioner to dower, which instruction his Honor refused to 
give. There was a verdict and judgment for the defendant, and the 
petitioner, after an ineffectual motion for a new trial, appealed. 

W .  A. Graham and Battle for petitioner. 
Badger for defendant. 

RUFFIN, C. J. The issue, as joined in  the record, is in the most gen- 
eral form that is admissible: Whether the late husband of the peti- 
tioner was at  his death seized or possessed of the land in  which the 
dower is claimed? But upon the trial the defendant offered in evidence 
two deeds in  particular, made by the husband, and insisted that one 
ori the other of them transferred the fee and seizin from the husband; 
admitting at  the same time, if that was not the effect of those deeds, 
that the plaintiff's husband did die seized. 

The court held that one of those deeds, that to Duty, was void as 
against the petitioner, and that she was entitled to a verdict upon the 
issue, notwithstanding that deed. This point having been thus ruled 
in  favor of the petitioner, would not ordinarily be a subject for recon- 
sideration in this Court, as our attention is more properly given to such 
errors as are alleged by the party who appeals. But in the present in- 
stance the case embraces all the facts i n  relation to  that deed as well 
as to the other, upon the idea that if that deed to Duty be legally a bar 
to the petitioner, the errors in respect to the second deed, if there be 
any, become immaterial; and consequently that the verdict and judg- 
ment ought not to be disturbed, as upon the whole case they are 
right. Atlcinson v. Clarke, 3 Dev. Rep., 171. There cannot, (584) 
therefore, be a venire de r~ovo, unless the decision upon that deed 
be right, and also the decision upon some of the points made respecting 
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the other deed be wrong. I t  is become thence the duty of this Court to 
examine the deed of 28 September, 1835. 

We are of opinion that the determination of his Honor upon the 
trial, in respect to the first conveyance, is we1 founded. In  Shober v. 
Hause~,  ante, 91, it was held, upon full deliberation, that an instrument 
of this kind, affected with usury, is void against the bargainor. I t  did 
not, therefore, divest the seizin of the husband; but upon his death the 
land, but for the other deed, would have descended to the heir. I t  is 
said, however, that a stranger cannot1 impeach the deed on that ground, 
and that the bargainor, or his heir alone, can take advantage of i t ;  and 
i t  is thence inferred that it is not competent to the widow to allege this 
objection, but that she must await the action of the heir to regain the 

- possession from one holding adversely upon a claim under this deed. 
But  we deem that inference unfounded, and that theacontrary is the 
law. By  the statute, the widow is dowable of all land of which her hus- 
band died seized. I f  the seizin remained in the husband, after he exe- 
cuted the deed, on account of its being void, then he did die seized, and 
her titIe to dower was perfect. Indeed, the very terms in  which the 
issue between these parties is couched show that the material inquiry is 
whether the husband died seized; if he did, that is decisive of the wife's 
right. Nor is i t  true that the wife gets her dower necessarily through 
the heir. She claims paramount the heir. I t  is true, indeed, that she 
cannot enter until assignment made; and that in point of tenure, for 
feudal reasons, she holds of the heir or of the person in  whom is the 
reversion of the land assigned for dower. But, in point of title, her 
estate does not arise or take effect out of the ownership of the heir or 
other person making the assignment, but is considered a continuation 
of that of the husband; and although between the death of the husband 
and the assignment of dower a seizin of the heir or another person 

intervenes, yet upon the assignment she is in  by relation from 
(585) the death of the husband, fbr "the law adjudgeth no rnesne seizin 

between the husband and wife." Perkins, s. 424; Go. Lit., 241. 
She does not require the assistance of the heir, but brings her action 
against any person who has the freehold, whether that be the heir or 
any other. Co. Lit., 38. She may sue a disseizor, abator or intruder; 
and hence those persons, although having the freehold by wrong, may 
assign her dower, and thereby bind those who have the right. Co. Lit., 
35 a, 357 b. That this must be so is evident when it is recollected that 
at common law the wife was entitled to dower in all land of which her 
husband was seized at any time during the coverture; and that his 
conveyance did not defeat her right. Consequently she was entitled 
when the heir had nothing in the land; and therefore she was obliged 
to assert the right for herself. I t  is true, that is not SO in this State 
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except in  cases of conveyances in fraud, or devises in prejudice, of the 
wife, because dower is only of land of which the husband died seized; 
and if he was seized for the purpose of dower, he was also for that of 
descent. Still the laches of the heir cannot hurt  the widow, but she 
may recover against him who has the freehold, whether derived or 
usurped from the heir. I f  the hdsband had made a voidable alienation, 
and had not avoided it during his life, there would be no title of dower, 
because he had not the seizin at  his death. But if the deed be void, the 
seizin remained in  the husband, and the right of dower attached thereto. 
iVachel v. Clarke, 2 Ld. Ray., 778 ; Salk., 619 ; 11 Xod., 19 ; Blithernun 
v. Bliihemun, Cro. Eliz., 279. 

I f  our opinion were different on the point that has been considered, 
we should yet hold that deed not to be a bar in this action., because it is 
not competent to the defendant, on this issue, to show a title out of the 
plaintiff's husband and in  a third person. I t  is so settled in New York. 
Hitchcock v. Carpenter, 9 John. Rep., 344; Hitchcock v. Harrington, 
6 John. Rep., 290; Collins v. Torry, 7 John. Rep., 278. I t  must follow 
as one of the numerous examples of the rule long established in this 
Court, that where both parties claim under the same person the title 
of that person is not to be disputed between them, unless one of 
them can show a better title in himself. Love v. Gates, ante, 498, ( 6 8 6 )  
at the present term. That the defendant did not show in  this 
case, for the release from Duty to the defendant was subsequent to this 
suit, and also to the defendant's plea. Had  the widow continued in  
possession, and had been sued in ejectment by the present defendant, she 
could not have set up a title in Duty to defeat the subsequent deed under 
which Marrow claims, but mould have been bound by the estoppel which 
bound the husband. Bufalozu v. Nezusonz, 1 Dev. Rep., 208. Estoppels 
being mutual, the defendant must also be precluded from setting up that 
title against the widow; and as the defendant did not plead that deed, 
the plaintiff could not reply the estoppel, and so may avail herself of 
it on the evidence. 

The deed to Duty being thus out of, the plaintiff's way, the case de- 
pends upon the sufficiency of the objections applicable to the deed of 
February, 1836. 

One of these objections is that as the deed was not registered until 
after the husband died, it left the seizin in him at his death, and thereto 
the title of dower attached. But it has been established doctrine from 
an early period that by relation a bargain and sale after enrollment 
operates as well for the advantage and disadvantage of the wife as of 
the husband and his heir. Thus, if a bargain and sale be made to a man, 
and he dies, and then the deed is enrolled, his wife ought to be endowed; 
for the fee is i n  the bargainee by relation, and all the consequences of a 
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seizin in fee from the date of the deed must follow. Cfilb. Uses, 292; 
Vaughan v. Atlcins, 5 Bur., 2765. On the other hand, although the title 
of dower arose to the plaintiff upon the death of her husband, yet by the 
subsequent registration of the deed it became in its legal operation an 
alienation in his lifetime, and therefore before the title of the wife 
accrued. Shepherd's Touchstone states 'this case: I f  A bargain and sell 
his land to B in fee and then marry C and die, and C be endowed, and 
afterwards the deed is enrolled, the dower of the woman shall be taken 
away by relation, as was held in Baron, Trevill's case, 22 Eliz. Touch., 
226; Cro. Car., 217, 569. 

I t  is further objected that as this is a deed of trust there is, by the 
words of the act of 1329, ch. 20; 1 Rev. Stat., ch. 37, sec. 24, no 

(587) relation back, and that the deed does not pass any property but 
from the registration. But this is only true in  respect of credi- 

tors and purchasers; and the wife is neither a creditor nor a purchaser 
in our opinion. There is no contract between husband and wife for 
curtesy or dower. The interest the one gets in the property of the other 
the law gives for the encouragement of matrimony. We have so held 
in  respect to the husband's right to his wife's chattels. Logan v. Sim- 
mons, 1 Dev. & Bat., 13. All the old authorities say that the tenant by 
curtesy is in the post, that is, by operation of law. Co. Lit., 30 b, note 7. 
They are not so well agreed about the wife; some supposing that she is 
in by the husband or in the per by force of the marriage agreement; and 
others that she, like the husband, takes by force of the general law. 
Co. Lit., 30 b, note 7 ;  239 a ;  7 Rep., 73. Perhaps the doubt arose from 
the several kinds of dower, for those ad ostium ecclesia and ex assemu 
patris arose out of an agreement of a nature similar to that for jointure 
in modern times. But it is difficult to distinguish dower at the common 
law and curtesy as to their origin. But however the argument may be 
pursued upon the abstruse point of the old law, how the wife is in, tech- 
nically speaking, it is certain that such as her estate is, the law makes 
it without any act of the husband, and even against his will. She claims 
therefore under the statute which defines her right of dower, and has 
made no contract with the husband- which constitutes her a purchaser 
or a creditor. 

Another exception is to the admission of Sneed and the other trustee 
as witnesses. They were called by the defendant to prove the capacity 
of the bargainor, and thereby support the deed under which they acted, 
and have claimed and retained a commission. We do not perceive any 
irterest of those persons in this suit, although they probably harbor a 
strong bias on the point to which they testify. They are not to have a 
commission on what may be recovered in this suit ; but they have already 
acted and been paid, and have conveyed without covenants or responsi- 
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bility. They have therefore no interest in  the cause, nor can the verdict 
and judgment be given in evidence for them, and those are now 
the tests of competency. I t  is said they may be compelled to (588) 
refund the money now in their hands, if Marrow loses the land 
by reason of the invalidity of the deed. I t  is not certain they would be 
obliged to refund in the event supposed. But if it be admitted, still 
this verdict would not be evidence against them of the want of capacity 
i n  their bargainor, but i t  would be necessary to establish the fact by 
other proof. Our opinion, therefore, is that those were competent wit- 
nesses. 

Upon the remaining point, we must say that i t  seems to us the el-i- 
dence offered of the bargainor's declarations, connected with his con- 
duct the next day, was relevant and proper. When the inquiry is 
whether a particular malady, mental or corporeal, existed at  a par- 
ticular time, its existence previously and just up to the period, and its 
existence also just afterwards, furnished together the strongest presump- 
tion that the disease was seate4 in  the system at the given period. I t  
is the practice on every circuit to give suck evidence in actions on war- 
ranties of soundness. I t  cannot, then, be denied that the plaintiff might 
prove her husband's defect of intellect the next day after he made the 
deed. The only question is as to the mode of proof. We think the proper 
mode must be by showing such facts as are ordinarily regarded as indicia 
of a sound or of a disordered or decayed reason. These are the appear- 
ance, the deportment, the conversation, and the acts of the person. I t  
would have been more satisfactory if the exception had set forth the 
particular language and conduct of the husband which it was proposed 
to prove. For, certainly, he might say and do many things that would 
not be competent. I f  he said that he had no recollection of making the 
deed, that he was drunk and had been imposed on, or the like, we should 
think that hisHonor properly excluded evidence of the declarations; for, 
if admitted, that would be to impeach a deed by subsequent declarations, 
as importing truth in themselves, instead of laying before the jury the 
conversations of the person upon subjects generally, and not on this 
particular transaction only, as denoting not imposition merely, but, 
with other things, as denoting a want of understanding to make a 
bargain. From the nature of the investigation before the jury any (589) 
wild, incoherent, or irrational opinions, narrations, imaginations 
or contracts, or the acts or behavior of the party, generally, must of 
necessity be considered. But only such can be heard as indicate that at  
the time of making them the person was insane and not those which 
purport to be assertions of the person that he was not sane at the time 
of doing a certain act. I t  is true, even madness is sometimes simulated, 
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and many a common man may be unable to detect the imposition. But i t  
is not more difficult to do so after the transaction than at  or before i t ;  
and at each period the judgment is formed upon the same species of 
evidence. Prom the risk of deception by the person whose interest it 
may be to stultify himself, and from the'inability of many men to appre- 
ciate properly what passes before them, as evidence of sanity or insanity, 
the evidence of the kind we are speaking of may frequently be entitled 
to but little weight. Perhaps that might have been the case here; for, 
from the nature of this person's case the evidence of his state next day 
would have but faintly reflected back on his condition at  the execution 
of the deed, unless the evidence related to corresponding hours of each 
day, and unless the quantum of stimulus and the period of taking it 
should also turn out to be alike on both days. But the weight must 
necessarily be estimated by the jury. We do not think that such evidence 
is so entirely without weight, or so suspicious that none ought to be heard. 
On the contrary, if a witness was, for example, with the person all the 
second day, and described his treatment to be such' as ought to have 
roused his dormant faculties en that day, if it did on that previous, and 
yet should be believed when he stated that it had no such effect, but that 
the party was throughout lethargic, stupid, or delirious; it could not be 
denied that either the veracity or the judgment of those who testified to 
his state when he made the deed would be materially discredited. 

Against this we are not aware of anything, unless it be the case of the 
State v. Scott, 1 Hawks, 24. We own that our minds are not satisfied 
with the reasoning in the opinion; and indeed nTe are not certain that it 

is correctly understood by us. But this may be distinguished 
(590) from that case; and therefore in coming to the decision me have 

we do not overrule Scott's case. I n  the first place, although the 
exception there stated, that the prisoner offered his declarations "in con- 
nection with his conduct," yet Judge Henderson's opinion clearly treats 
the question as if it concerned declarations by themselves; which he said 
a majority of the court thought were not evidence unless they accom- 
panied acts, though his inclination was the other way. Perhaps, there- 
fore, the decision may be attributed to the Courts' not adverting to the 
circumstance that evidence of conduct as well as of words was o8ered. 
But there is another difference between the cases. There, no ground was 
laid for any suspicion of previous insanity; so that the subsequent exhi- 
bition of i t  for but a day, might have been rejected upon a presumption 
that it must be simulated. Here, the object is to show that the same 
marks of an enfeebled mind existed afterwards as unquestionably had, 
during portions at least of each day, for a considerable period before 
the execution of the deed. We think that such evidence must be received, 
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because evidence of t h a t  description i s  a l l  t h a t  t h e  n a t u r e  of t h e  case 
admi t s  of, a n d  therefore t h a t  t h e  judgment mus t  be reversed a n d  another  
t r i a l  had. 

PER CURIAM. Judgment  reverskd. 

Cited: XcGee v. McGee, 26 N. C., 109; Costin v. Baxter, 29 N.  C., 
114; Copelmd v. Saub,  46 N.  C., 73; Spivey v. Jones, 82 N.  C., 181; 
Barnett v. Barnett, 54 N.  C., 225; Harding v. Barrett, 51 N .  C., 162; 
Love v. McLure, 99 N .  C., 295; Edwards v. Dickimon, 102 N .  C., 523; 
Black v. Justice, 86 N.  C., 513; Brown v. Morisey, 124 N .  C., 294, 298; 
Mitchell v. Corpening, id., 477. 

JOSEPH S. JONES v. THOMAS J. JUDKINS. 

Purchaser Under Junior Execution-Judgment, 

1. When several executions, issuing from different competent courts, are  in 
the hands of different officers, then, to prevent conflicts, if the officer 
holding the junior execution seizes property by virtue of it ,  the property 
so seized is not subject to the execution in the hands of the other officer, 
although first tested; and consequelltly a purchaser under the junior exe- 
cution is, in  such case, protected against the execution of a prior teste. 

2. A justice's judgment, apparently regular, cannot be collaterally impeached 
by evidence that the constable by whom the warrant purported to have 
been executed, was a man of general bad character, and not to be trusted 
in  anything he might say or do, or by any other parol evidence to show 
that the warrant had not i n  fact been served. I t  is a judicial proceeding 
which is  conclusive, unless upon some other proceedings directly to 
avoid it. 

3. At common law the goods of a party against whom a writ of fi. fa. issued 
were bound from the teste of the writ so as  to prevent his selling or 
assigning them. 

4. But, subject to this restriction, the property of the goods is not altered, but 
continues in the defendant till the execution is executed. 

5. If, therefore, the property is levied on and sold under a junior execution, 
the vendee gets a good title; and the party having the first execution 
cannot seize them by virtue of his writ first tested. 

6. The party, however, who has the execution of the first teste may have his 
remedy against the sheriff, whose duty i t  was to execute that  writ first 
which was first tested. 

7. If the sheriff has only levied under the younger execution, and before sale 
an elder execution in point of teste came to his hands, he may and ought 
to apply the property to the satisfaction of the execution bearing the first 
teste. 
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TROVER for a horse, tried at Warren, on the last circuit, before his 
Honor Judge  Xaunders. 

The plaintiff, who was the sheriff of Warren County, claimed title to 
the horse by virtue of a levy, under three f i .  fa's. in  his hands against one 
Thomas H. Christmas, whose property the horse then was. Two of these 
fi. fas. purported to be issued by the clerk of Warren County court, 23 
January, 1839, and were endorsed by the sheriff "to hand the 23rd of 
Jan'y., 1839." The other purported to be issued the day following, and 

was endorsed "to hand" on that day; and all were levied upon 
(592) Christmas's property, including the horse in question. These 

executions were all tested of the November term, 1838, of Warren 
County court, and were returnable to the ensuing February term, 1839. 
The plaintiff offered evidence of the delivery of the fi, fa, to him by 
the clerk, and of his levying upon the horse either on the 23d or 24th of 
January. The defendant claimed the horse as a purchaser at a con- 
stable's sale; and offered in evidence a warrant against Christmas, dated 
22 January, 1839, and a judgment and execution thereon, dated 23 Janu- 
ary, 1839, endorsed by the constable, ('levied on the horse" the same day. 
The defendant proved further, by the magistrate, that the warrant, judg- 
ment and execution were truly dated. H e  also proved the constable's sale 
and his purchase of the horse. The plaintiff insisted that his levy was in  
fact prior to that of the constable, and he offered, for the purpose of 
showing that the endorsement by the constable was false, to prove that 
the constable was a man of bad character, not to be trusted in  any 
thing he might say or do; and further, that the warrant had not been 
served on Christmas, and that he had no notice of it. This evidence was 
rejected by the court. 

His  Honor charged the jury that "they were to inquire whether the 
sheriff in  fact levied upon the horse, and when (explaining to them what 
constituted a levy) ; also, whether the constable in fact levied his execu- 
tion, and when-that the endorsements made by the officers were only 
prima facie evidence of those facts being true; and that they should find 
their verdict as they might be satisfied as to who made the first levy." 
There was a verdict and judgment fog the defendant, and the plaintiff 
appealed. 

sVo coumsel appeared for the plaintiff in th is  Court. 
Batt le  for the defendant. 

DANIEL, J. At common law the goods of the party against whom a 
writ of fieri facias issued, were bound from the teste of the writ, by 
which is meant that the writ bound the property as against the party 
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himself, and all claiming by assignment from or by representation under 
him; so that a sale by a defendant of his goods bona fide, except- 
ing in market overt, did not protect them from a fieri facias (593) 
tested before, although not issued or delivered to the sheriff until 
after the sale. Payne  71. Drewe, 4 East., 523; Cro. Eliz., 174; Cro. Jac., 
451; 1 Sid., 271. Subject to the foregoing restrictions the property of 
the goods is not altered, but continues in the defendant till the execution 
is executed. Lowthel v. T o m k i n s ,  2 Eq. Gas. Abr., 381 ; P a y n e  v. Drewe, 
4 East., 540. I f ,  therefore, the property is levied on and sold under a 
junior execution, the vendee gets a good title, and the party having the 
first execution cannot seize them by virtue of his writ first tested; Small-  
comb v. Buck ingham,  1 Ld. Ray'd., 252; 1 Salk., 320; Comyns, 35; if he 
could, no person would bid at sheriff's sales. The party who has the 
execution of the first test, may have his remedy against the sheriff, whose 
duty i t  was to execute that writ first, which was first tested. I f  the 
sheriff has only levied under the younger execution, and before the sale 
an elder execution in  point of teste comes to his hands, he may, and 
ought, to apply the property to the satisfaction of the execution bearing 
the first teste. Green v. Johnston, 2 Hawks, 309; Jones v. Athertort, 7 
Taunt., 56. The a b o ~ ~ e  remarks apply to the case where several execu- 
tions of different dates come to the hands of one officer. But when 
several executions, issuing from different competent courtq are in the 
hands of different officers (as in the case before us,) then, to prevent 
conflicts, if the officer holding the junior execution seizes property by 
virtue of it, the property so seized is not subject to the execution in  the 
hands of the other officer, although first tested. L o d  Ellenborough, in 
delivering the opinion of the court in P a y n e  v. D r e z ~ e ,  held that where 
there are several authorities equally competent to bind the goods of a 
party, when executed by the proper officer, that they shall be considered 
as effectually and for all purposes bound by the authority which first 
actually attaches upon them in point of execution, and under which an 
execution shall be first executed. We think that a levy attaches upon 
the goods in  point of execution. The jury, under the charge of the court 
upon that point, found that the constable made the first levy. We are of 
the opinion that the sale by him gave the purchaser a good title. 

When we say that the property of the goods, notwithstanding (594) 
the test6 of the execution, is not altered, but remains in the de- 
fendant until the execution executed, m7e are not to be understood as say- 
ing that the sheriff, after he has made a levy, has not such a special 
property in  the goods as will enable him to maintain trespass or trover 
against any person who may take them out of his possession : for he may, 
as he is answerable to the plaintiff to the value of the goods. Wilbra-  
h a m  v. S n o w ,  2 Saund., 47; Watson on Sheriffs, 191. 
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We are of the opinion that the judgment on the warrant against 
Christmas could not be collaterally impeached by evidence that the con- 
stable was a man of general bad character, or any other par01 evidence. 
I t  is a judicial proceeding which is conclusive, unless upon some other 
proceeding directly to avoid it. 

PER CURIAM. Judgment affirmed. 

Cited: Burke v. Elliot, 26 K. C., 358; Spillman v. Williams, 91 N. C., 
489; Alexander v. Springs, 27 N.  C., 480; Dobson v. Prather, 41 N. C., 
35; Watt v. Johmon, 49 N. C., 195; McDaniel v. Nethercut, 53 N. C., 
99; Isler v. Moore, 67 N.  C., 76; Phillips v. Johnson, 77 N. C., 288; 
Penland v. Leatherwood, 101 N. C., 514; Horton v. McCalZ, 66 N. C., 
162; Grant v. Hughm, 82 N. C., 217; AZsop v. Hoseley, 104 N. C., 63. 

THE GOVERNOR, TO THE USE OF GREEN R. LEISNER, v. JOHN LEE ET AL. 

Constable's Bond-Liability of Sureties 

Where claims are put into the hands of a constable for collection during one 
official year, and remain in his hands uncollected during the succeeding 
year for which he is reappointed, a failure to collect during the latter is 
a breach of his official bond for that year, for which a recovery may be 
had against him and his sureties, though he may have committed a 
breach in the preceding year, for which the party injured might have 
sued him and his sureties for that year. 

(595) THIS was an action of debt, upon a bond executed by the de- 
fendant Lee, as constable, and by the other defendants as his 

sureties, in January, 1833. The breach assigned was, a failure by the 
officer to collect a note on one Kinion, for about $57, and another note on 
one Casey, for about $39. The defendant pleaded conditions performed 
and not broken; and on the trial at Buncombe, on the last circuit, before 
his Honor Judge Pearsoa, it was in evidence that Lee acted as a con- 
stable for the year 1832, and was reappointed in January, 1833, and also 
acted for that year; that on 13 July, 1832, Leisner placed the two notes 
above mentioned in  his hands for collection. I t  was admitted that Kin- 
non and Casey were solvent during the whole time, and that Lee had 
neglected and failed to collect the money, except about $8, which he col- 
lected and paid over to Leisner i11 the fall of 1833, soon after which he 
left the county. The defendants, who were the sureties upon the bond of 
1833, insisted that they were not liable, and that the action should have 
been brought on the bond of 1832, but his Honor held that if the money 
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LINN V. MCCLELLAND. 

was not collected in  1832, and the notes were in Lee's hands after his 
appointment i n  January, 1833, the sureties for 1833 were liable for his 
failing to collect. Under this charge of his Honor the plaintiff had a 
verdict for the balance of the notes and interest, and judgment being 
given thereon, the defendants appealed. 

N o  counsel appeared for &the?* party in this Court. 

GASTON, J. We see no cause to doubt the correctness of the opinion 
expressed by the judge on the trial. The sureties of the constable for the 
year.1833 were liable for any breach of his official duty committed dur- 
ing that year. I f  the notes put into his hands for collection before were 
afterwards and during that year still with him for collection, a culpable 
neglect then to collect them was a breach of duty, whether preceding 
breaches had or had not been committed. I f  preceding breaches had 
been committed, the person injured might have prosecuted the parties 
liable therefor, if he chose. But there was no obligation on him 
to do so. I f  the debtors had, before the year 1833, become insol- (596) 
vent, this would have been a proper matter of defense for the 
sureties on the bond of 1833. Of the advantage of this defense they have 
not been deprived. The case, indeed, negatives the existence of i t ;  for it 
states that the debtors remained solvent during that year, and in  the fall 
of the year a part was collected from them by the constable, which was 
properly deducted by the jury in their estimate of damages. 

PER CURIAM. Judgment affirmed. 

Cited: NiZZer v. Davis, 29 N. C., 200. 

JOHN LINN v. JOHN McCLELLAND. 

Sureties-Contribu,tion-Previous Suit a Demand. 

1. A previous suit for the same cause of action in which the plaintiff has 
been nonsuited is both a notice and a demand of his claim. 

2. It is not necessary, to enable one co-surety to have contribution from an- 
.other, that the former should pay the debt under the compulsion of a suit. 

3. I t  seems that a surety who has paid the debt of his principal, upon the 
default of the latter, may recover of his co-surety, though the principal 
was solvent when the surety paid the money; provided the principal sub- 
sequently became insolvent before the surety received payment, or had a 
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reasonable time to prosecute a suit against him to judgment. Such 
surety certainly may recover where the insolvency of the principal ex- 
isted from the day the money was paid to that on which the suit was 
brought against the co-surety. 

THIS was an action of assumpsit, brought by the plaintiff to recover 
one-half of a certain sum of money which he alleged that he had paid as 
a co-surety with the defendant, for one Samuel Jones. Upon the trial, 
at DAVIE, on the last circuit, before his Honor, J u d g e  Dick, it appeared 
that in  November, 1832, Samuel Jones, as principal, and the plaintiff 
and defendant, as his sureties, executed a note for $427, payable on 6 

February, 1833, to William H. Horah, cashier of the State Bank 
(597) of North Carolina; that the note was not discharged at  maturity, 

and in the spring of 1833 was placed in the hands of Richard H. 
Alexander, an attorney, for collection; and that the plaintiff paid off the 
note to X r .  Alexander without suit. I t  appeared further that the plain- 
tiff brought an action of assumpsit against the defendant to recover one- 
half of the amount so paid by him, and that after the suit had been put 
to issue, and pended for some time, the plaintiff suffered a nonsuit, and 
afterwards, within twelve months, brought this suit. The defendant con- 
tended that the plaintiff was not entitled to recover : Ist, because he had 
not been compelled to pay the note under a judgment and execution, but 
had paid i t  voluntarily and without a recovery had against him. 

2dly. Because he had not given the defendant notice that he had dis- 
charged the said debt, before this action was brought. 

3dly. Because Samuel Jones, the principal, was not insolvent at the 
time when the plaintiff paid off the note. 

His  Honor charged the jury that before the plaintiff could recover he 
must prove to their satisfaction that Samuel Jones, the principal, was 
insolvent at the time when the plaintiff discharged the note, and that he 
remained insolvent up to the time at which this action was commenced; 
and that the plaintiff had given notice to the defendant that he had paid 
the debt of their principal; and that if they were satisfied of these facts, 
i t  was not necysary for the plaintiff to show, in  order to entitle him to 
recover of the defendant, his co-surety, that he had paid the money upon 
a suit brought and recovery had against him; for that as soon as he 
ascertained that his principal was insolvent he had a right to pay the 
debt without suit, and go against his co-surety for contribution. His 
Honor instructed the jury, further, that the former suit brought by the 
plaintiff for the same cause of action was sufficient notice to the defend- 
ant. There was a verdict and judgment for the plaintiff, and the defend- 
ant appealed. 

D. F. Caldwel l  for t h e  defendant .  
X o  counsel appeared for t h e  plainti f f  in t h i s  Cour t .  
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RUBFIN, C. J. The judgment ought not, me think, to be reversed for 
any of the causes set forth in  the exceptions. 

A previous suit for the same cause of action is, undoubtedly, (598) 
.both a notice and a demand of the plaintiff's claim. 

Although the statute uses the term ((compelled," yet in our opinion it 
is not necessary, to enable one co-surety to have contribution from an- 
other, that the former should pay the debt under the compulsion of a 
judgment and execution. The word is rendered appropriate by the 
known repugnance of a surety to pay the debt of his principal, if it can 
be avoided. Therefore he may be said to be compelled by his contract 
and the default of his principal. The Legislature could not have meant 
to require' a litigation so needless; for it is to be remembered that the 
insolvency of the principal is presupposed, and indeed the objection does 
not even require that he should be sued, but only the surety. 

When' the principal makes default the surety is not obliged to incur 
the expense of a suit, but may, of his own accord, do that to which he 
might be coerced by action; and if he cannot obtain indemnity from the 
principal by reason of his insolvency, he may justly and legally claim 
contribution from one who assumed jointly with him the responsibility 
of suretyship. 

The defendant has no reason to complain of the instructions as to the 
period at  which the insolvency must have arisen, and during which it 
must continue, in order to give the action between the sureties. We 
indeed are not aware of any authority or reason why the action will not 
lie, although the principal mas solvent when the surety paid the money; 
provided he subsequently became insolvent before the surety received 
payment, or had a reasonable time to prosecute a suit against him to 
judgment. The object of the act was to do away the necessity of going 
into a court of equity, and therefore, whenever the facts occur which 
constitute the merits of the case of that party who paid the money, the 
legal jurisdiction for his relief also arises. I n  this case, however, the 
insolvency existed from the day the surety paid the debt to that on which 
he brought suit; which must certainly be sufficient. 

PER CERL~M. Judgment affirmed. ' 

Cited: Fagan v. Williamson, 53 N. C., 435; Nixon v. Long, 33 N.  C., 
430 ; Bryan v. Hack, 57 N. C. ,  324. 
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(599) 
T H E  GOVERNOR, TO THE USE OF WILLIAM LANNING, 

v. NATHANIEL HARRISON. 

Sheriff 's Bofid-Schedule Under Levy. 

1. Upon a schedule Aled by one taken under a ca. sa., and desirous to avail 
himself of the benefit of the act for the relief of insolvent debtors, it is 
not competent for the court to order, nor for the clerk to issue, a writ to 
the sheriff commanding him to sell the scheduled property, or so  much 
thereof as will satisfy the plaintiff's debt and costs and have the Same 
ready at the next term, to render "to the court, or t o  the parties entitled 
to receive the same"; and it is consequently no breach of the sheriff's 
bond for him to fail or neglect executing such writ. 

2. The property and debts contained in such schedule vest in the sheriff, as 
assignee to sell, collect, and pay into court for the benefit of all the cred- 
itors; and the proper course to enforce the performance of the sheriff's 
duties in relation thereto is to have a rule of court on the sheriff to sell 
the property and collect the debts so assigned, and bring the money into 
court, and to attach him for a contempt if the rule be not complied with. 

3. A breach assigned "for a general misfeasance in office" in a suit on a 
sheriff's bond is too general and broad, and the court will not permit any 
evidence to be given upon it. 

THIS was an action of debt upon the bond given by the defendant, as 
sheriff of the county of Buncombe. The bond was in  the usual form, and 
the breaches thereof assigned by the plaintiff were : First, that the sheriff 
had collected and failed to pay over the amount of a judgment in  favor 
of the plaintiff against one Thomas E. Justice, by the sale of property 
surrendered in a schedule filed by said Justice, after he had been arrested 
on a ca. &a, Secondly, that the sheriff neglected and refused to make the 
plaintiff's judgment out of the property surrendered by the said Justice, 
and to account for it. Thirdly, "for a general misfeasance in  office." 

Upon6 the trial at  Buncombe, on the fall circuit of 1838, before his 
Honor, Judge Dick, the case was as follows : The plaintiff had obtained 
a judgment in the county court of Buncombe against Thomas E. Justice, 
and issued a ca. so,. returnable to July term, 1833. The sheriff arrested 

Justice on 22 May, 1833, and took bond and security under the 
'(600) insolvent debtor's act, for his appearance, at  the said July term, 

1833. On 1 9  June  ensuing his arrest, Justice filed i n  the clerk's 
office a schedule of all his property, and at  the following term, in July, 
1833, swore to the truth of the schedule, took the insolvent's oath, and 
was discharged under the act for the relief of insolvent debtors. Rut 
after Justice had filed his schedule in  the clerk's office the deputy sheriff 
and a constable levied divers executions, issued by a justice of the peace 
against him, upon the property mentioned in the said schedule. A writ 
issued from July term, 1833, directed to the sheriff, which, after reciting 
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that a schedule had been made by Justice, in  consequence of a ca. sa. 
issued against him by Lanning, for the sum of $74.58 debt, and 35 cents 
cost, returnable to July term, 1838, and reciting the property contained 
in the schedule, concluded in these words: 

"You are commanded to sell the same according to law, or so much 
thereof as mill make a sum sufficient to satisfy the foregoing several 
sums of money, and other endorsed cost and your fees for so doing; and 
the moneys so had, have you before our next court of pleas and quarter 
sessions on the fourth Monday in August next, then and there to render 
the same to the said court, or to the parties entitled to receive the same." 

The sheriff, by his said deputy, sold the scheduled property; and 
among1 the rest the equity of redemption in  a slave which Justice had 
before mortgaged. But, instead of bringing the money into court, he 
paid it over to the owners of the executions aforesaid, which had been 
issued by a justice of the peace, and for costs. His  Honor charged the 
jury that the plaintiff was entitled to recover, on the first breach as- 
signed; the money raised by the sale of the equitable interest of the slave 
held in mortgage. H e  said that the officers who held the justice's execu- 
tion could not levy on the equity of redemption in  personal property. 
The plaintiff, under this charge, had a verdict and judgment for the full 
amount of his demand, and the defendant appealed. 

.No counsel appeared f o ~  either party  in th i s  Court.  

DANIEL, J., after s t ~ t i n g  the case as above, proceeded as fol- (601) 
lows: When a debtor is in  custody, or who is arrested on a ca. sa., 
wishes to hare the benefit of the insolvent act, he shall, for the benefit of 
his creditors, file a schedule of his property with the clerk of the court, at  
least ten days before the sitting of the court at which he proposes to avail 
himself of the bent. 1 Rev. Stat., ch. 58, see. 12. A11 the property and 
debts contained in such schedule shall vest in  the sheriff of the county 
where such schedule shall be filed. The sheriff shall sell the property 
and collect the debts, and upon oath pay the same into court where the 
schedule was filed, to be distributed. Sec. 14. The sheriff thus becomes 
the legal assignee of all the property, debts and effects of the insolvent, 
for the purpose of collection and paying into court. I t  is unnecessary 
now to inquire whether, when the insolvent is discharged, the sheriff's 
title as assignee begins upon, and relates back to, the day when the in- 
solvent filed his schedule in  the clerk's office. When the funds are col- 
lected by the sheriff and paid into court, the court shall appoint two 
commissioners to examine the claims of all and singular the creditors, as 
well those at  whose suit the insolvent was committed as of all others. 
And they shall make distribution among each and every of the creditors 
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who shall prove their debts, in proportion to their respective demands. 
And the clerk shall pay such moneys into the hands of the two commis- 
sioners, for the purposes aforesaid. Section 15. Thus it appears that 
an adjudication or order that the sheriff should sell the property in the 
schedule to satisfy the plaintiff's demand would have been in direct 
hostility to the law, for the plaintiff had no other interest in that prop- 
erty than such as was common to all the creditors of the insolvent. No 
such adjudication was made, and the writ issued by the clerk to enforce 
such supposed adjudication was wholly without authority. We are at  
a loss, therefore, to see how it was possible to maintain either of the two 
breaches assigned, either that the sheriff had collected a judgment of 
the plaintiff or had neglected to collect such a judgment. The true 
course of proceeding mould have been to have a rule of court on the 

sheriff to sell the property so assigned, and bring the money into 
(602) court, and to attach him, if the rule were not complied with. 

As to the breach assigned, in such general and broad terms, 
as the third breach in this case is, the court could not receire aliy evi- 
dence. The defendant could not know how to defend himself. How- 
ever, the charge of the judge was applicable only to the first breach 
assigned. For the reasons given, we think it was erroneous, and there- 
fore that the judgment must be reversed and a new trial awarded. 

PER CUEIAM. Judgment reversed. 

.JOSEPH BETTS v. ALBERT FRANKLIN. 

Fraud-Certiorari. 

1. A writ of certiorari ought not to be allowed to enable a person to take 
advantage of a matter occurring subsequently to the first trial, much less 
to create a defense by some act to be done posterior to issuing the writ of 
certiorari. Hence, where the parties to a ca. sa. bond, conditioned to 
appear in the County Court to take the benefit of the act for the relief of 
insolvent debtors, were called, and, failing to appear, judgment was en- 
tered against them and their sureties: I t  was held, that the sureties 
were not, upon the allegation of having been prevented by the fraud of 
the plaintiff's agent from making a surrender of their principals in dis- 
charge of themselves, entitled to the writ of certiorari to enable them to 
make it in the Superior Court. 

2. The fraud, in such case, may perhaps authorize the court in which the 
judgment was given to afford relief. At all events, it is the proper sub- 
ject of jurisdiction of that court, which considers things done that might 
and ought to have been done. The relief is on the equity, and not the 
law, side of the court. 

474  
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3. A certiorari has been properly allowed where the judgment in the County 
Court was by default, and upon it the judgment has been set aside and 
the defendant allowed to plead. But that can never be done.unless the 
party show two things: First, an excuse for the laches in not pleading; 
and, secondly, a good defense existing at the time when he ought to have 
pleaded. 

AT THE November Term, 1837, of WAKE County Court, Albert Frank- 
lin and William Mainor were called out upon a bond yhich they 
had executed, conditioned for their appearance at  that term, to (603) 
take the benefit of the act for the relief of insolvent debtors; 
and failing to appear, a judgment was entered up against them and their 
sureties, Abel Mainor and Green C. Franklin, for the amount of the 
debt and costs. And thereupon an execution issued against them which 
was returned to the ensuing term in  February, 1838, endorsed by the 
sheriff with a levy upon the lands of Albert and Green C. Franklin; 
and upon the said return, a writ of venditioni ezponas was issued to the 
sheriff, commanding him to sell the said lands. I n  the ensuing May, 
before the return of the said writ, Green C. Franklin applied to one of 
the judges of the Superior Courts for writs of ce~t iorar i  and supersedeas, 
upon the allegations stated in his petition, that William Nainor, one of 
the defendants in the ca. sa. bond, was confined in the jail of Wake 
County during the whole of the term at which he was called out, and 
that Albert Franklin, the other defendant in  said bond, attended court 
during the whole of said term; that the sureties intended to surrender 
them in court in discharge of themselves, and would have done so but 
for the reason that they were told by the constable who took the bond 
that they were discharged, by the fact of one of their principals being 
confined in  jail and the other being in  attendance on the court; that the 
sureties had been deceived by the constable, who was the agent of the 
plaintiff, and that they would be great sufferers unless they could have 
an opportunity of surrendering their said principals in  discharge of 
themselves. Upon this application, the judge granted the writs as 
prayed fo r ;  and at the Fall Term, 1838, of the Superior Court for Wake 
County, i t  was, on motion, ordered that this cause should be placed on 
the trial  docket, and stand for trial at  the next term; and thereupon 
the defendants, Green C. Franklin and Abel Mainor, brought into court 
the bodies of Albert Franklin and William Mainor and surrendered 
them in open court, in discharge of themselves as sureties or bail in the 
ca. sa. bond given in said case; and they were prayed into the custody 
of the sheriff by the plaintiff. At the ensuing term, to wit, Spring 
Term, 1839, of said court, the defendants, Green C. Franklin 
and Abel Mainor, pleaded a surrender of their said principals in (604) 

. discharge of themselves as bail, and that the surrender was made 
at  the preceding term; to which plea the plaintiff demurred. His  
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Honor, Judge Bailey, sustained the demurrer, and gave a judgment for 
the plaintiff, from which the defendants appealed. 

, 
N o  counsel appeared for the defendants i n  th is  Court. 
Badger for the plaintiff. 

RUFFIN, C. J. This is not a proceeding to reverse the judgment of 
the County Court for any error of the court. Upon the face of the 
record everything was properly done. The parties were called and 
failed to appear, and the judgment on the bond followed of course. The 
gr ie~~ance is that the creditors deceived or surprised the sureties so as 
to prevent them from producing the principals i n  discharge of them- 
selves. We believe the writ of certiorari has not hitherto been used in 
a case like this, and we cannot approve of this novel application of the 
remedy. 

Besides correcting errors of law of inferior tribunals in  cases in - 
which a writ of error will not lie, a certiorari has been allowed as a sub- 
stitute for an  appeal of which a party has been deprived, or which was 
lost by accident or surprise. The effect of it is to set aside the former 
judgment, or verdict and judgment, and order a new trial in  the Supe- 
rior Court. But i t  is manifest that the trial in the Superior Court 
ought to involve the same questions of fact only, which were made or 
might have been made in, the inferior court, and that the writ ought 
not to be allowed to enable a person to take advantage of matter occur- 
ring subsequent to the first trial, much less to create a defense by some 
act to be done posterior to issuing the writ of certiorari. I t  is true, a 
certiorari has been allowed, and properly, where the judgment in  the 
County Court was by default; and upon it, the judgment has been set 
aside and the defendant allowed to dead. But that can never be done 
unless the party show two things: first, an excuse for the laches in  not 

pleading; and secondly, a good defense. Now the inquiry is, to 
(605).  what time that defense must refer. I t  is obvious that i t  must 

have existed at  the time the defendant was called on to d e a d  in 
the original suit, since his claim to this remedy is that he was prevented 
from then pleading it, and that he ought, therefore, to be permitted now 
to do so as of apt time. 

The case before us is entirely different. The applicant does not 
allege a surrender of the principals; but, on the contrary, admits that 
there was not. There was, therefore, no defense at  law or legal bar at 
the time judgment was rendered in the County Court. H e  says he 
would have made the surrender if the other party had not induced him 
to believe it was not necessary. That fraud is, as a plea in the Superior 
Court, no bar to the creditor's demand on the bond. There was no at- 
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tempt in this case to place it on the record as the defense. On the con- 
trary, the sureties came forward to make in  the Superior Court an 
original surrender of the principals, and insist on that as the bar. Now, 
that could not have been a defense in  the County Court, as it arose since 
the judgment there, and therefore the certiorari ought not to have been 
granted merely to enable the applicant to make and bring forward that 
matter. The truth is, that the whole ground of the application is that 
the party was surprised out of a defense he might have made in the 
County Court; which defense, from its nature, is entirely gone at  law 
because i t  was not there made. That surprise may perhaps authorize 
the court in which the judgment was to afford relief. At all 
events, i t  is the proper subject of jurisdiction of that court, which con- 
siders things done that might and ought to have been done. The relief 
is on the equity and not the law side of the court. 

The party, upon his own showing, was therefore not entitled to a 
certiorari; but i t  issued improvidently, and ought for that reason to 
have been dismissed. That direction must accordingly be given to the 
Superior Court, with the further one, to issue a procedendo t o  the 
County Court, that execution may issue on the judgment there. This 
will of course not interfere with the appropriate judgment in the Supe- 
rior Court on the bond, if any, given for the prosecution of the certi- 
orari. The appellants must pay the costs in this Court. 

PER CURIAM. Certiorari to be dismissed. 

Cited: Wat t s  v. Bogle, 26 N. C., 333; Kebey  v. Jervis, 30 3. C., 452; 
Lanceford v. McPjierson, 48 N.  C., 117; Buis v. Arnold, 53 3. C., 233; 
Baker v. Halstead, 44 N. C., 44; Pritchard v. Sanderson, 92 N.  C., 42. 

Dist.: Sharp v. HcEZwee, 53 N. C. ,  117. 

BENJAMIN H. CHARLES, ADMR. OF THOMAS MORRIS, 
(606) 

v. AARON ELLIOTT. 

Detinue-Possession. 

1. The gist of the action of detinue is the wrongful detainer a t  the date of 
the writ, and not the original taking of the chattel. I t  is generally, 
therefore, incumbent on the plaintiff in  this action to show a n  actual pos- 
session or a general controlling power over the chattel, by the defendant, 
a t  the date of the writ. And if the defendant had not the actual posses- 
sion a t  the time when the writ was sued out, i t  cannot be said that the 
defendant is in law liable to the action, but only that he is  liable if, upon 
the evidence, the jury should infer that he had a general controlling 
power over the possession a t  that  time. 
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2. If one having a right to the possession of chattels make a demand therefor, 
which is refused, and thereupon, and before the writ is sued out, the 
defendant part with the possession, the action of detinue may be main- 
tained; for the transfer of possession after demand is treated as an act 
done in elusion of the plaintiff's action. 

THIS was an action of detinue, brought to recover a slave by the name 
of Rippon, and tried at  PASQUOTANK, on the last circuit, before his 
Honor, Judge iVash, upon the pleas of non detinet and the statute of 
limitations. 

The plaintiff showed that in January, 1839, he demanded the slave of 
the defendant, who refused to deliver him; that in March following, the 
plaintiff administered on the estate of Thomas Morris (who had been 
dead for some years), and immediately thereafter, as Morris's adminis- 
trator, sued out this writ. I t  appeared that the slave in  question was 
the property of his intestate, Thomas Morris; that the defendant and 

one David White were trustees of a Quaker society, and that the 
(607) slave had been claimed by the defendant as the property of the 

society, under a deed given by Thomas Morris, which deed was 
void in law. The defendant had the possession up to February, 1839, 
when he sent the d a r e  to White, to protect him from the attempts of 
the plaintiff to take forcible possession. White sent the slave out of the 
State without the knowledge or consent of the defendant; but afterwards 
informed the defendant of it, who made no objection to the sending 
away of the slave. The plaintiff contended that the possession of White, 
and also of the person into whose possession White put the slave, was, in 
law, the possession of the defendant. 

His  Honor instructed the jury that if the slave was sent to White to 
prevent the plaintiff from taking forcible possession of him, and White 
sent him out of the State without the pre17ious knowledge and consent of 
the defendant, then the plaintiff could not maintain this action. The 
jury, by their verdict, found that the defendant did not detain the slaue, 
and of course did not respond to the other issue. The defendant had a 
judgment upon the verdict and the plaintiff appealed. 

Mo counsel appeared for the plaintiff i n  this COUT~ .  
J .  H.  Bryan for the defendant. 

DANIEL, J., after stating the case as above, proceeded as follows: The 
gist of the action of detinue is the wrongful detainer at the date of the 
writ, and not the original taking of the chattel. 3 Bla. Com., 152; Co. 
Lit., 28613. I t  is generally, therefore, incumbent on a plaintiff in this 
action, after showing that he has an absolute or special property, and 
also a right to the immediate possession, also to show an  actual posses- 
sion or a general controlling power over the chattel by the defendant at 
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the date of the writ. Anderson v. Pmsman, 7 Car. and Pay., 193; Leigh's 
N. P., 782. I f ,  however, one having a right to the possession of prop- 
erty make a demand therefor, which is refused, and thereupon and 
before the writ is sued out, the defendant part with the possession, then 
this action may be maintained: for the transfer of ~ossession 
after demand & treated as an  act done in elusion of the plain- (608) 
tiff's action. I n  this case it is not pretended that when the 
demand was made the plaintiff had any right to the slare. The action, 
therefore, must be regarded as one brought without a demand, and of 
course subject to the operation of the general rule. According to the 
case the defendant did not have the actual possession when the writ was 
sued out, and therefore the plaintiff could not rightfully require of the 
judge to charge that the defendant was in law liable to his action. I f  
he had asked of the court to instruct the jury that the defendant was 
liable if upon the evidence they inferred that he had a general controll- 
ing power-over the possession, it can scarcely be questioned but that this 
request would have been complied with; for the instruction actually 
given seems tantamount to it. H e  cannot be received to,complain that 
the instruction was not more specific, when he did not ask that it should 
be. We do not see any error in the charge of the judge, and the judg- 
ment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Foscue v. Eubank, 32 N.  C., 425; Webb v. Taylor, 80 N.  C., 
306. 

(609) 
DEN ON DEM. OF JOHN WILLIAMS, ET UXOR ET AL., v. MILES PEAL. 

Deed by Administrator. 

1. If the deed of an administrator for land; which his intestate had given a 
bond to convey upon the payment of the purchase money, contain an 
acknowledgment of payment to him of the price, it will operate as a re- 
lease, and the plenary evidence of such payment. But a recital in it that 
it appeared that payment had been made to his intestate is no more than 
a declaration of his belief of a fact, and per se is not evidence at all 
against the heirs of such intestate, who claim not under the administra- 
tor, but directly from the intestate. 

2. Where a case agreed sets forth that a vendee took possession of the land 
soon after the execution of a bond to make him title upon his paying the 
purchase money, and held uninterruptedly for twenty years; that the 
vendor lived nearly three years after the purchase money became due; 
that after his death the administrator set up no demand for the purchase 
money, but on the contrary executed a conveyance of the land; that one 
of the heirs acquiesced in the possession held under that conveyance for 
four years after he came of age; the court cannot say that the purchase 
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money was paid, and the conveyance therefore valid; but such circum- 
stances are proper to be left to the jury, to infer the fact of such payment, 
i f  they should so think, and thereupon to find a verdict for the defendant. 

3. If a case agreed do not state a fact, but sets forth only evidence tending to 
show the fact, it is incompetent for the court to infer the fact from any 
evidence which does not, in law, establish it, or to direct the jury so to 
infer it. 

THIS was an action of ejectment, submitted to his Honor, Judge 
Saunders, at MARTIN, on the last circuit, upon the following facts as a 
case agreed : 

The land in  dispute was once the property of John Bennett, who, on 
25 December, 1816, executed a bond whereby he bound himself to make 
and execute a deed for the said land to George Pollard, upon the said 
George paying him seven hundred and fifty dollars i n  cash on the 20th 
day of January then next ensuing; and thereupon Bennett gave up the 
possession of the land to Pollard, who entered and retained possession 
till Bennett's death, in September, 1819. At the December Term, 1819, 
of Martin Coupty Court, Jesse Pierce took out letters of administration 

upon the estate of John Bennett; and on 13 June, 1820, executed 
(610) a deed for the said land to the said George Pollard, wherein it 

was recited that John Bennett, the intestate, had received the 
purchase money for the land in his lifetime. The feme lessors of the 
plaintiff were the children of John Bennett, and at  his death were 
infants of tender years; and of whom the eldest intermarried with the 
lessor, John Williams, after she became of full age, and at  the time of 
bringing the suit was twenty-five years old. The other feme lessor was 
under age, both at the time of her marriage and at  the institution of 
the suit. The lessors of the plaintiff claimed as the heirs at law of John 
Bennett; and the defendant claimed under George Pollard, by a regular 
chain of conveyances, and a continued possession from 25 December, 
1816, up to the time of the trial: There was no evidence of the paynfent 
of the purchase money, except the recital in the administrator's deed. 
Both Pollard and Pierce, the administrator, had been dead several years. 

His  Honor being of opinion with the defendant, the lessors of the 
plaintiff submitted to a judgment of nonsuit and appealed. 

N o  coulzsel appeared for either party in this Court. 

GASTON, J. I n  our judgment the facts admitted were not sufficient to 
warrant the opinion entertained by his Honor. I t  sufficiently appears, 
indeed, that the right of entry of one of the lessors of the plaintiff was 
barred by long continued adverse possession, but the other lessor having 
been under the disability of infancy ever since that adverse possession 
commenced, her right of entry yet remains, unless a valid title in  the 

4 8 0  



N. C.] DECEMBER TERM, 1839. 

land passed by the conveyance of the administrator of her father to 
George Pollard. The deed purports to have been executed under the 
authority given by an  act of the General Assembly to administrators to 
execute deeds of conveyance for lands which have been sold by their 
intestates, and for making title to which bonds have been given. (See 
1 Rev. St., ch. 46, see. 28.) The act confers a special authority, and 
the deed is valid or invalid, accordingly as the administrator has or has 
not pursued that authority. One of the provisions in  the act is that an 
administrator shall not be authorized to execute a conveyance prexrious 
to the full payment of the purchase money, if by the bond pay- 
ment thereof is required before making title. The bond in  this (611) 
case does so require; and if in  fact payment was made of the 
purchase money before the conveyance of the administrator, he has pur- 
sued his authority; but if it were not made he has not pursued it. Now, 
the case on which his Honor declared that the law was for the defend- 
ant does not state the fact of payment, but sets forth only evidence tend- 
ing to show the fact;  and as it is the province of the court with us 
merely to declare the law, it is incompetent for the court either to infer 
the fact from any evidence which do& not in law establish it, or to 
direct the jury so to infer it. 

I f  the deed of the administrator had contained an  acknowledgment of 
L. 

payment to him of the purchase money, it would have operated as a 
release, and have been plenary evidence of such payment. But a recital 
in  i t  that it appeared that payment had been made to his intestate is no 
more than a declaration of his belief of a fact, and per se is not evidence 
at  all against the lessors of the plaintiff, who claim not under him, but 
directly from their father. 

The facts set forth in  the agreed case, that possession was taken by 
the vendee upon the execution of the bond, and held uninterruptedly for 
twenty years; that the vendor lived nearly three years after the pur- 
chase money became due; that after his death the administrator, whose 
duty it was to collect the money if it then remained unpaid, set up no 
demand therefor, but on the contrary executed a conveyance of the land; 
that one of the lessors has acquiesced in  the possession held under that 
conveyance for four years after she came of age, may at this day, when 
more positive proof of the alleged payment is difficult to be obtained, 
satisfy a jury that in  fact the payment was made. And if i t  does, i t  will 
justify a verdict for the defendant. But, if upon all the evidence in the 
case, they come to the conclusion that payment was not made, it will be 
their duty to find for the plaintiff, as to one moiety at least of the 
demised premises. 

I t  is therefore the opinion of the Court that the judgment rendered in 
the Superior Court must be reversed, and a venire de novo awarded. 
PER CURIAM. Judgment reversed. 
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(612) 
MARY MORRISON ET AL. V. ROBERT McELRATH, ADMR. OF 

JOHN McDOWELL ET AL. 

Appeal from Interlocutory Judgment. 

1. Upon an appeal from an interlocutory judgment in the Superior Court, 
allowed under the Act of 1831, 1 Rev. Stat., ch. 4, sec. 23, the Supreme 
Court cannot receive a suggestion of the diminution of the record, and 
thereon take steps for bringing up the proofs, or in any respect altering 
the form in which the case is sent up; and if the judge of the Superior 
Court send up points which he has decided without also sending up his 
finding of the facts on which those points arise, or sending the evidence, 
at least, on which he grounds his opinion, the Supreme Court will be 
unable to decide the matter of law raised on the record, and consequently 
cannot take jurisdiction of the case, but will dismiss the appeal as having 
been improvidently granted. 

2. It is not error to refuse to dismiss a cause on motion for want of parties, 
though it may be error to decree finally without them. 

3. After the death of all the executors of an estate, and at the end of forty 
years, a presumption of satisfaction or abandonment of a legacy becomes 
cogent, unless it be repelled by the time of the payment of the legacy, the 
age of the legatee, the practice of some particular imposition or other 
sufficient circumstances. 

THE plaintiffs filed their petition in the Superior Eourt of Law of 
BURKE, in March, 1829, and therein stated that James Morrison died in 
the year ........, having first made his will, and therein appointed John 
McDowell, William Morrison, and Elizabeth Morrison the executors and 
executrix, who all proved the will after the death of the testator, and 
undertook its execution; that William died in  1810, having first made 
his will, and thereof appointed John Morrison the executor, who proved 
it, and undertook its execution; that John Morrison died in 1826, having 
made his will, of which the defendant, Francis Morrison, was the execu- 
tor ;  that John McDowell died in  1823, intestate, and that administra- 
tion of his estate was granted to the defendant, Robert McElrath; that 
Elizabeth Morrison died in 1828, having made a will, and therein ap- 
pointed the petitioners the executrixes, who made probate thereof, and 
undertook its execution. The petition then stated "that, agreeably to 

the will of their father, James Morrison, a considerable amount 
(613) of personal property was to have been sold by the executors and 

distributed amongst his five children, the two petitioners and 
their three sisters; that a suit was brought by two of the sisters and 
their husbands (who were named) against the said executors and exec- 
utrix Elizabeth in  their limetimes, and kept pending for a long time in 
this court, and was finally decreed upon, at  the last spring term, in 
favor of the plaintiffs therein; that an investigation into the manage- 
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nlent of the estate was fully had in said case, during the lives of the 
executors and executrix; and that i t  appeared therein that Elizabeth 
Morrison and William Morrison, or John, or Francis, never had any 
of the said estate in  their hands, respectively, but that John McDowell 
took i t  into his hands, and never paid i t  over." 

The petition then stated that the petitioners were not parties to the 
former suit; that they mere then poor and ignorant of their rights, and 
afraid of law, and were still poor. The prayer was for process against 
Francis Morrison as executor of James Morrison, and Robert DiIcElrath 
as administrator of John McDowell, and for an account of the estate 
of the petitioners' father, and for payment of what might be found due 
to them for their legacies. 

The answer of Francis Morrison denied that he had, or that his im- 
mediate testator, John Morrison, or his testator, William Morrison, had 
any assets of the first testator, James Morrison, and that this defendant 
had no knowledge of the petitioners' claim, but that he always under- 
stood that John McDowell took the sole management of the estate of 
James Morrison. 

The answer of McElrath was made i n  September, 1829, and stated 
that James Morrison died near forty years before, leaving a will, in 
which he appointed the executors named in the petition; that the parties 
had lived from the death of the testator within a few miles of each 
other, and that in  all that time the plaintiffs had asserted no claim. 
This defendant stated that he had not any knowledge of the estate of 
James Morrison, except that he had often heard his intestate, McDomell, 
say that he had paid over all the estate that had come to his 
hands; that some years before the death of his intestate, his (614) 
dwelling-house was burned, and all his receipts and papers of 
elTery kind were consumed. The. answer insisted on the want of neces- 
sary parties, and also on the great length of time since the death of the 
plaintiffs' father, as a bar; and averred that the defendant believed that 
nothing was due to the plaintiffs, but that the claim was unjust. 

The cause pended until May, 1837, but what proceedings were in  the 
meanwhile had in  i t  does not at all appear. The record of that term 
is  as follows : 

"This cause coming on to be heard upon the petition'and answers, 
exhibits filed and proofs taken in the cause, and upon the argument of 
counsel : 
"9 motion of defendant's counsel to dismiss the petition for want of 

proper parties is overruled. *4 motion of defendant's counsel to dis- 
miss on the ground of length of time before the petition filed is also 
overruled. 
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"The court doth declare that there is no presumption or proof of pay- 
ment to bar the petitioners' rights; that the defendant's intestate has 
not fully accounted for and paid the legacies due the petitioners under 
the will of their father., James Morrison, deceased, and therefore it is 
ordered that an account, etc., be takenu-in the usual manner. 

From that decree, his Honor, Judge Pearson, before whom the cause 
was heard, allowed the defendant McElrath an appeal. 

D. F. Caldwell for the defendant. 
Clingman for the plaintiffs. 

RUFFIN, C. J., having stated the case as above, proceeded as follows: 
I n  a case of this kind this Court cannot receive a suggestion of the 
diminution of the record, and thereon take steps for bringing up the 
proofs, or i n  any respect altering the form in  which the case is sent to 
us. The act of Assembly declares the allowance of an appeal from an 
interlocutory judgment or decree to be in the discretion of the court 
below, and consequently directs the judge to have certified to this Court 

only so much of the proceedings as he shall think necessary to 
(615) present the question to be considered here. I f ,  however, his Honor 

sends up to this Court points which he has decided, without also 
sending his finding of the facts on which those points arise, or sending 
the evidence, at  least, on which he grounds his opinion, it is manifest 
that this Court can give to the judge of the Superior Court no answer 
on which we could advise him to act in the cause before him. 

Upon the case being again brought up by appeal from the final de- 
cree, the Court might be placed in an awkward situation by finding 
that, conformably to the certificate sent down, a decree had been entered 
not at  all suitable to the facts of the case, or contrary to the evidence. 
To enable us to act usefully to the parties, or in aid of the judge below, 
we must have before us everything th,at was material to the matter of 
law decided, which was before the court below, as a ground of the decree. 
Without so much, this Court cannot say whether the decree was right 
or wrong, and therefore ought not to direct it to stand or to be annulled. 

Upon the first point decided in  this case we could say, indeed, that 
it is not error to refuse to dismiss on motion, for want of parties, though 
it may be error to decree finally without them. I n  the meantime, parties 
may be made: We cannot determine whether other parties ought to be 
made here or not, for the will is not sent to us, nor any sufficient state- 
ment of its contents set forth in the pleadings. No doubt it was one of 
the exhibits in  the cause to which the decree alludes. 

Upon the other point, the materials for forming an opinion are yet 
more defective. The petition, which is most meager in its charges, does 
not state the period of the death of the testator, but leaves it blank. 
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The answer says that it mas forty years before suit brought; but in  a 
case where the decree says it was founded on proofs besides the plead- 
ings, we cannot take the answer for true in that respect nor in that of 
the loss of the executor's house and papers by fire. I f  those allegations 
be true, we may safely say that after the death of all three executorg 
and at  the end of forty years, a presumption of satisfaction or aban- 
donment becomes cogent, unless i t  be repelled by the time of pay: 
ment of the legacies, the age of the legatees, the practice of some (616) 
particular imposition, or other sufficient circumstances. I n  such 
a case, we should think, that for any matter stated in  this petition by 
way of excusing the delay, there was little doubt that the claim comes 
too late. But we cannot venture to pronounce that or any other opinion 
for the guidance of the Superior Court, for we should be taking a com- 
plete leap in  the dark if we did. 

The result is that for want of the evidence, or a sufficient statement 
of the facts of the case, the Court is unable to decide the matter of lam 
raised on the record, and consequently cannot take jurisdiction of the 
case. To avoid this, we have allowed the case to stand for several terms. 
in  the expectation that a fuller transcript or a statement would have 
been filed by consent. But, being disappointed in this, the appeal must 
be dismissed as having been improvidently granted, and this certified 
to the Superior Court. Neither party recovers costs, but the defendant 
must pay the office fees. 

PER CURIAM. Appeal dismissed. 
-- 

SAMUEL R. FLOYD v. JACOB THOMPSON. 

Construction of Bequest. 

A bequest of slaves to the testator's daughter "for her use and benefit during 
her natural life, and then to descend to,the heirs of her body, if any; i f  
not any heirs, then to her lawful heirs," gives to her the whole and abso- 
lute interest in the slaves. 

(The case of Ham u. Ham, 21 N. C., 598, approved.) 

THIS was an action of detinue for a slave in  which, upon the plea of 
no% detinet and issue thereupon, there was a verdict for the plaintiff, 
subject to the opinion of the court on a case agreed, presenting the fol- 
lowing facts: Charles Thompson gave by his will, in 1821, sundry 
slaves to his wife for her life, and at her death to seven of his children, 
among whom was a daughter who married the present plaintiff. I n  a 
subsequent clause the testator used these words: 

"But to my daughters such part as I have here particularly (617) 
devised, and such share as shall fall to them according to the 
meaning and intention of my will aforesaid, I do hereby declare 
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it as my intention that they have the use and benefit thereof during their 
natural life, and then to descend to the heirs of their bodies, if any; if 
not any heirs, then to their lawful heirs." 

The widow enjoyed the slaves during her life, and after her death a 
division was made among the remaindermen by themselves and the ex- 
ecutors; and the slave, the subject of the present action, was allotted as 
the share of the plaint"lff's wife, and taken into possession by the plain- 
tiff. The wife afterwards died, having had only one child, which died 
before her; and thereupon the other children of the testator claimed the 
slave, and the defendant took possession under their title. Upon this 
case his Honor, Judge Toomer, at ROBESON, on the last circuit, gave 
judgment for the plaintiff, and the defendant appealed. 

N o  counsel appeared for either party in this Court. 

RUFFIN, C. J., after stating the case as above, proceeded as follows: 
The only point in the cause has so recently been before the Court, in the 
case of H a m  v. Ham, 1 Dev. & Bat. Eq. Cas., 598, that it is unnecessary 
to refer in support of the judgment to any other authority. We then 
looked into all the cases in the books within our reach and felt obliged 
to hold that in such dispositions of personal chattels as this, the en&e 
property vests in the first taker'. When there is a gift of personalty to 
one and his heirs, or to one for life and then to the heirs of his body, or 
to his heirs generally, although the term "heirs" is inappropriate-as a 
word of limitation of such property, yet the Court is obliged to receive 
it in that sense, because it cannot be rejected altogether, and because no 
other certain or probable meaning can be given to it. There are no 
means of ascertaining whether the testator meant the chattel to go over 
to the heirs, speaking, or to the executor, or to the children, 

descendants or next of kin, or if either of the two latter, in what 
(618) proportions the persons composing those classes should take, that 

is to say, in families, or'per capita, or as under the statute of dis- 
tribution. With this uncertaintv as to the obiects of the testator's 
bounty, and as to the extent of their interests, the words cannot be re- ", 
garded as designating definitively any particular persons, or as doing 
more than denoting that they are to take, whoever they may be, in 
succession frdm, and not merely after, the first taker. If the subject 
here had been land, the daughter would unquestionably have the fee; 
and we think less than the entire property in the slave will not satisfy 
the words, if they are to be retained, and the Court is not at liberty to 
blot them out. The judgment must therefore be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Donfie11 v. Mateer, 41 N. C., 9; .Worrell v. Vinson, 50 N. C., 
94; Ring  v. Utley,,85 N. C., 6 1 ;  Leather8 v. Gray, 101 N. C., 164. 
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ESTHER WIGGS ET AL. V. ALEXANDER SAUNDERS ET AL. 

C o n s t r u c t i o n  of Deed. 

Where in a deed of covenant to stand seized from an uncle to his nephew, 
T. S., the donor used these words, "I give and grant, after the decease 
of my wife, two tracts of land lying, etc., to be possessed by him in fee 
simple, after the decease of my said wife, upon condition that he, the 
said T. S., shall then immediately, o r  as soon after a reasonable time as 
may be, settle the same and continue on the said premises during his 
natural life, so that the said premises shall not be sold or alienated dur- 
ing the lifetime of him, the said T. S. Also, I give andsgrant to my said 
nephew, T. S., one negro fellow named, etc., to him and his heirs and 
assigns forever": I t  was held,  that the words "to him, his heirs and 
assigns forever," applied only to the limitation of the slave, and that the 
nephew took but a life estate in the lands for want of the words of in- 
heritance, "to him and his heirs." 

ALEXANDER FRAZER, being t h e  owner in fee of two several tracts of 
land, on 21 October, 1816, executed a deed to his nephew, Thomas 
Saunders, i n  the following words : (619) 

"Know all men by these presents, that I, Alexander Frazer, of, 
etc., for divers good causes and considerations me hereunto moving, but 
more especially for the good will and affection which I have and bear 
unto my beloved nephew, Thomas Saunders, the son of my sister, Peggy, 
do hereby give and grant, after the decease of my wife, Sally Frazer, 
two tracts or parcels of land lying and being, etc., to be possessed by 
him in fee simple, after the decease of my said wife, Sally Frazer, upon 
condition that he, the said Thomas Saunders, shall then immediately, 
or as soon after a reasonable time as may be, settle the same and con- 
tinue on the said premises during his natural life, so that the said prem- 
ises shall not be sold or alienated during the lifetime of him, the said 
Thomas. Also I give and grant to my said nephew, Thomas Saunders, 
one negro fellow Ned, and one girl named little Nelly, to him and to 
his heirs and assigns forever." 

Alexander Frazer di'ed in the month of November, 1816, intestate, 
leaving his sisters, Esther Wiggs and Barshaba Young, and his nephew, 
Thomas Saunders, the only child of his deceased sister, Peggy Saunders, 
his heirb at  law; and in  the year 1837, after the death of the donor's 
widow, Thomas Saunders died intestate, leaving three infant children 
his heirs at law. After the death of the said Thomas Saunders, to wit, 
a t  Spring Term, 1839, of FRANKLIN Superior Court of law, the said 
Esther Wiggs and the children and heirs at  law of the said Barshaba 
Young, who had died intestate since the death of her brother, Alexander 
Frazer, filed their petition against the heirs a t  law of the said Thomas 
Saunders, alleging the foregoing facts, and contending that the deed 
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from Alexander Frazer to his nephew, Thomas Saunders, conveyed only 
a life estate in  the lands therein mentioned, and that upon the death 
of the said Thomas, the reversion in the said lands descended to the 
plaintiffs and defendants, as tenants in common; and thereupon prayed 
a partition thereof. The defendants, by their guardian, filed an answer 
in which they insisted that the deed to their father comeyed to him an 

estate in  fee simple in  the lands mentiond in the petition, and 
(620) that consequently they mere the sole owners thereof. Upon the 

hearing of the cause, the court declared that Alexander Frazer 
had conveyed only a life estate in the lands to Thomas Saunders, and 
that he died seized in fee simple of the reversion, which descended to 
the plaintiffs and defendants, his heirs at law, as tenants in common, 
and thereupon ordered a partition between them, which having been 
made, and the report of the commissioners returned, and a judgment of 
confirmation pronounced by his Honor, Judge Saunders, on the last cir- 
cuit, the defendants appealed. 

The case was submitted without argument by 

W. H.  Haywood for plaintiffs. 
Badger and Iredell for defendants. 

GASTON, J. The only question in  this case is whether the deed from 
Alexander Frazer to Thomas Saunders passed a greater estate in the 
land than for the life of the donee. The consideration of the deed is 
natural affection, and it may operate as a covenant to stand seized 
under the statute of uses. The operative words are, "I do give and 
grant, after the decease of my wife, two tracts of land (describing them) 
to be possessed by him in  fee simple after the death of my wife, upon 
condition that he, the said Thomas, shall then immediately, or as soon 
after a reasonable time as may be, settle the same and continue on the 
premises during his natural life, so that the said premises shall not be 
sold or alienated during the life of him, the said Thomas.'' Did the 
lam permit us to indulge conjectures upon these inartificial words of 
limitation, we should probably hold that the purpose of the deed was to 
transfer an estate to the donee and his heirs forever, subject to the con- 
dition of residence on the land and non-alienation ' thereof during his 
life. But we have not this license. The law, in its solicitude to prevent 
uncertainty, the mother of contention and confusion, has been so precise 
as to prescribe in conveyances inter  vivos certain words for the creation 
of an estate of inheritance, so appropriated that they cannot be ex- 
pressed by any other words or by any periphrasis or circumlocution. 

Co. Lit., 9a. I n  a grant or feoffment to an individual, the word 
(621) "heirs" was by the common law necessary to make a fee or in- 



N. C.] DECEMBER TERM, 1839. 

heritance; and although before the statute of uses an use in  fee simple 
might have been raised without these words, because the use was 
guided solely by the intent of the parties, yet since that statute the word 
"heirs" is held as indispensable to raise a legal fee in  deeds operating 
under the statute, as it was in feoffments and grants at  common law. 
Co. Lit., 10-a; 1 Repta, 100-b; Shelley's case. The terms of limitation 
here employed are then manifestly insufficient to create an estate of 
inheritance. The next sentence of the deed is in these words : "Also, I 
give and grant to my said nephew, Thomas Saunders, one negro 'fellow 
Ned, and one negro girl named little Nelly, to him, his heirs and assigns 
forever." I f  the limitation expressed in this sentence can be applied to 
all the subjects of gift contained in  the deed--to the lands before at- 
tempted to be limited as well as to the negroes given in  the sentence it- 
self-the defective limitation of the lands would be cured thereby, and 
a fee simple therein held to pass. But this cannot be donelwithout vio- 
lence to the grammatical and obvious construction of the terms em- 
ployed. The claus'e is distinct and independent, commences with new 
words of donation, names new subjects of gift, and declares the extent 
of the interest therein granted. The limitation is as much restricted to 
the things mentioned in the sentence as these are subjected to the words 
of donation and grant with which the sentence begins. The donor had 
before declared, but unfortunately not with legal precision, the nature 
of the interest conveyed by him in  the lands-an interest subject to a 
specified condition. To the gift of the negroes, intended by him to be 
unconditional, he annexed a different limitation. We cannot transfer 
the limitation of the latter so as to enlarge or modify the limitation of 
the former. 

We see no error in  the judgment below, and it must be affirmed. 
PER CURIAM. Judgment affirmed. 

Cited: Armfield v. Walker,  27 N. C., 582; Stell v. Barham,  87 N.  C., 
6 7 ;  Allen v. Baskerville, 123 N.  C., 127. 

T H E  GOVERNOR, TO THE USE OF DEMPSEY S. EASON, 
(622) 

v. DAVID SUTTON ET AL. 

Action on  Constable's Bond-Payment of iMoney In to  Court. 

1. Where, upon an action on a constable's bond, in which the breaches as- 
signed were a failure to pay over money collected by the officer, and a 
failure to  collect sundry notes and accounts placed in his hands for col- 
lection, the defendant paid a certain sum into court, according to a list  
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of notes and accounts which he had prepared: It was held,  that the 
money was paid into court generally, and that while it admitted a cause 
of action on each breach, it left the defendant at liberty to show that the 
whole amount due upon all those breaches did not exceed what he had 
paid, and that although the list was prima facie evidence against him- 
and perhaps his sureties-of all that it admitted, it did not preclude him 
or them from showing that there were mistakes jn it. 

2. The law in regard to the practice of paying money into court, with its limi 
tations and restrictions, stated by DANIEL, J. 

THIS was an  action of debt upon a constable's bond in which the 
breaches assigned were a failure to pay over moneys collected by the 
officer, and a failure to collect sundry notes and accounts placed i n  his 
hands for collection. The defendants pleaded the general issue-tender 
and refusal and m o n e y  paid i n t o  court t o  t h e  amount  of $91.29. 

On the trial at  PITT, on the last circuit, before his Honor, Judge  
Saunders ,  the plaintiff offered in  evidence a paper, prepared by the wit- 
ness, which contained a list of debts amounting to, the above sum of 
$91.29, and which the witness said he had prepared by the direction 
of the defendant, the constable, who gave him the money, and requested 
him to tender the amount to the plaintiff. This he did, and the plain- 
tiff refused to receive i t ;  whereupon the defendant directed him to pay 
i t  into court, which he did. This was after the suit was commenced, 
but before the cause was put to issue. The plaintiff then offered in 
evidence the receipt of the constable for one or two other claims which 
he proved to be good, to the amount of $5.57. The defendant was then 
allowed to show, subject to the opinion of the court, that one of the 
claims mentioned in  the list, amounting to $16.95, had been returned 

to the plaintiff and actually received by him before buit. 
(623) I f  this evidence were admissible, and the defendant was to be 

credited by the amount, then i t  was admitted that the sum paid 
into court would more than cover principal, interest, and cost at  the 
time of paying it in, and judgment of nonsuit was to be entered; but 
if inadmissible, then a judgment was to be entered for the plaintiff for 
the sum of $5.57 and cost. 

His  Honor held that if the defendant admit the claim of the plaintiff 
he must tender the amount admitted to be due, before action brought, 
and plead i t ;  or he may pay into court the amount admitted to be due 
after action brought, with the costs, and then the plaintiff proceeds at 
his peril. That the party is allowed, as a matter of course, to pay 
money into court, if before plea pleaded, but after plea only on leave 
of the court. 2 Archb. Prac., ch. 9, pp. 199, 200; 13 East Rep., 551. 
I f  the defendant pay money into court, and the plaintiff then proceeds, 
the practice is to have the amount thus paid stricken out of the plain- 
tiff's declaration, and then, unless the plaintiff recovers something fur- 
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ther, he of course fails in  his action. 13 East, 551. That according 
to this rule, upon the defendant's paying the $91.29, and the plaintiff's 
refusing to receive it, that sum must be stricken out of the declaration, 
which of course would have covered the debts enumerated in  the list, as 
made out by the witness. That having applied the money to particular 
debts, the defendant cannot be allowed to change that application and 
apply a part to other debts. Having these views, his Honor gare judg- 
ment for the plaintiff, and the defendants appealed. 

Iredell and J .  H. Bryan for plaintiff. 
The ~ t t o rney -~ekera l  for defendants. 

DANIEL, J. The general rule is that money may be paid into court 
when the action is brought for a sum certain, or capable of being ascer- 
tained by computation; but not in an action for general damages. 
Kallett v. E. I. Company, 2 Burr. Reps., 1120; Salt c. Salt, 8 T. R., 47; 
1 Saund. Rep., 33. A defendant who has neglected to make a tender 
before the date of the writ may relieve himself by paying the debt 
into court after an action brought, together with the costs of the (624) 
action up to that time. After he has pleaded, he must obtain 
the leave of the court to pay money i n ;  and in  case the plaintiff refuse 
to accept the money, he proceeds at  his peril, insomuch that if, at  the 
trial, the jury shall not give him a sum exceeding the money paid into 
court, he will be obliged to pay the cost of the action; though he 
is still entitled to take the money out of court, as well in  this case 
as in  a plea of tender. For the defendant in  both cases admits that 
the plaintiff has a cause of action to the amount of the money paid into 
court. 1 Saund., 33; Leigh's N. P., 171. I f  the money is paid into 
court generally, i t  is applicable to the whole declaration, and admits that 

I something is due on each count; it admits the contract and breach, but 
i t  does not admit the amount of the breach'there stated. Stoveld v. 
Brewin, 2 Barn. & A, 116. I f  a defendant wishes to apply money paid 
into court to a particular count, care should be taken to have it paid in 
on the particular count, or it will be applicable to all the counts. Hardin 
v. Spicer, 1 Camp., 337, and the note. Where there are several counts 
for several causes of action, or several breaches are assigned in covenant, 
the defendant may pay into court an entire sum, in  full satisfaction o f .  
all the counts or breaches. Leigh's N. P., 173, who cites filarshall v.  
Whiteside, 1 Meeson and Wilsby, 188. We take the law to be the same, 
where there are several breaches assigned upon the condition of a bond, 
under the Statute 8 and 9 Will. 111. For each breach assigned is as a 
separate count in  a declaration; and if the sums claimed on the several 
breache6 can be ascertained by computation, then money paid into court 
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generally is applicable to each and every breach. I n  this case, the 
money was paid into court generally. While, therefore, it admitted a 
cause of action upon each breach, i t  left the defendant perfectly at 
liberty to show that the whole amount due upon all those breaches did 
not exceed what he had paid. The list made out by the clerk of the 
County Court mas but a memorandum to aid the constable in  ascer- 
taining the amount which he probably owed. Eeing made according to 
his directions, i t  was prima facie evidence against him, and perhaps his 
sureties, of all that it admitted; but it did not preclude him or them 

from showing there were mistakes in  it. We see, therefore, no 
(625) satisfactory reason for rejecting the testintony offered by the 
' defendants, and, therefore, the judgment below must be reversed; 

and, according to the agreement of the parties, there must be judgment 
of nonsuit. 

PER CURIAX. Judgment reversed. 

Cited: Johnson v. Crawford, 6 1  N. C., 345. 

BENJAMIN TYLER v. CHARLES B. MORRIS. 

W r i t  of Error Coram Nobis. 

1. A writ of error coram %obis is not a writ of wright. Before it is allowed 
there must be an affidavit of some error in fact, by which, in case the 
fact to be assigned for error is true, the plaintiff's right of action will be 
destroyed; and it is a matter of discretion with the court before which 
the application is made whether upon the affidavits to grant the writ or 
not, which cannot be revised by this Court upon an appeal. 

2. The court, upon an application for a writ of error coram nobis does not 
decide the fact assigned for error definitively. 

3. If the writ be granted, the other party, when brought in, may plead and 
take issue upon the fact, which must be tried by a jury, and not by the 
court. 

4. A writ of error coram nobis is not in itself a supersedeas; it is so or not 
according to circumstances, and therefore execution cannot be sued out 
after the allowance of a writ of error without the leave of the court, and 
whether the supersedeas shall issue after the allowance of such writ must 
debend on circumstances to be adjudged of by the court. 

THE defendant Morris made a motion in the Superior Court of law 
for the county of NEW RANOVER, on the last circuit, before his Honor, 
Judge Toomer, for a writ of error coram nobis, to  reverse a judgment 
obtained in  the said court by the plaintiff Tyler against him for error 
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in fact, viz.: that Tyler was dead at  the time the judgment was ren- 
dered; and also for a supersedeas to the execution issued thereon. The 
attorney who obtained the judgment for Tyler was in  court and resisted 
the motion, denying that Tyler was dead. His  Honor refused 
the motion, giving as a reason that it did not appear to the court (626) 
from the affidavits that Tyler was dead. From this decision the 
defendant appealed. 

-4-0 counsel appeared for the defendant in th i s  Court .  
Badger for p l a i n t i f .  

DANIEL, J., after stating the case as above, proceeded as follows: A 
writ of error coram nobis is not a writ of right. Before it is allowed 
there must be an affidavit of some error in fact; by which, in  case the 
fact to be assigned for error is true, the plaintiff's right of action will 
be destroyed. B i r c h  v. Triste ,  8 East, 415. The court, in  this case, 
was of the opinion that the affidavits did not lay a sufficient foundation 
to authorize it to grant the writ. This opinion of the court was one of 
discretion upon the facts disclosed in the affidavits. As the affidavits 
did disclose probable grounds that Tyler mas dead at  the time the judg- 
ment was rendered, we think that the court might have allowed the writ 
of error, although it refused the supersedeas. For the question whether 
Tyler was dead or not at  the time of the rendition of the judgment was 
not one for the court to decide definitively. I f  the writ had been 
granted upon the error assigned, the administrator of Tyler, when prop- 
erly brought in, might have plead that Tyler was alive at the rendition 
of the judgment, and so have taken issue upon the fact assigned for 
error. This issue must have been tried by a jury and not by the court. 
1 drchb. Prac. K. B., 276 to 281. A writ of error coram nobis is not a 
supersedeas in  itself; it is or is not according to circumstances; and 
therefore execution cannot be sued out after the allowance of the writ 
of error without the leave of the court. I Archb. Prac., 277. And 
whether a supersedeas shall issue after the allowance of a writ of error, 
for error in fact, must depend on circumstances, to be adjudged of by 
the court. I n  this case the refusal of the Superior Court to grant the 
writ was founded in  discretion arising upon the facts set forth in  the 
affidavits. I t  has been repeatedly decided that the Supreme 
Court has not power to revise such a decision. The appeal, (627) 
therefore, must on this ground be dismissed. 

PER CURIAM. Appeal dismissed. 

Cited:  L y n n  v. Lowe,  88 N.  C., 487. 
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HEZEKIAH G. SPRUILL, EXECUTOR OF BENJAMIN SPRUILL, v. DANIEL 
N. BATEMAN, &MR. OF ZEBCLON TARKINGTON ET AL. 

Sheriff-Return o n  W r i t  Issued t o  H i s  Successor. 

A former sheriff has no authority to act under a writ directed to his succes- 
sor, and therefore a writing purporting to be a return by the former 
sheriff, made upon such writ, is not, in law, a return, and of course not 
a part of the record in that suit. Nor is a receipt expressed to be in full 
upon such execution, given by one admited to be, but not appearing on 
the record to be, the real plaintiff, to the former sheriff, an acknowledg- 
ment of record to the satisfaction of the judgment. It is but evidence 
in pais of the fact of paymept, which may therefore be met by other testi- 
mony to explain or disprove that fact. 

THIS was a scire facias to revive a judgment and obtain an execution 
thereon. Pleas-Xu1 tie1 record-Payment and satisfactiow-Accord 
and satisfaction. 

Upon the trial at CHOWAX, on the last circuit, before his Honor, Judge  
Il'ash, the plaintiff showed that there was such a record; whereupon the 
defendants produced a writ of ve?zditioni exponas directed to "the sheriff 
of Tyrrell County," on which was an account of the sales of the property 
therein mentioned, purporting to have been made by "E. Mann, late 
sheriff," and a receipt given by Henry Alexander, who, it was admitted, 
was the real plaintiff, to E. Mann, "late sheriff," and expressed to be 
in full of the judgment; and the defendant contended that this was an 
acknowledgment of record of the satisfaction of the judgment; but It 
was insisted, on the other hand, that Alexander, the real plaintiff, could 
show that the receipt did not speak the truth, and that in fact the money 
had not been received by him, and he offered evidence to prove this. 
which was objected to by the defendant, but received by the court. 

I t  appeared that executions had been regularly issued upon the 
(628) judgment in question up to the time when the writ of ~ e n d i t i o n i  

exponas was issued, and that the property mentioned in the latter 
writ had been levied upon by E. Mann, who mas then sheriff, but v7ho 
had gone out of office before the vendi t ioni  exponas issued. There was 
a verdict and judgment for the plaintiff, and the defendant appealed. 

N o  counsel appeared for t h e  defendant  in th i s  Court .  
J .  H.  B r y a n  for plaintiff. 

GASTON, J. I t  was decided, in  the case of T a r k i n g t o n  v. Alexander, 
2 Dev. & Bat., 87, that a former sheriff has no authority to act under 
a writ directed to his successor, and that acts purporting to be done by 
him under such pretended authority are acts of usurpation. I t  seems to 
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us, therefore, very clear that the paper annexed to the writ of venditioni 
exponas, and purporting to be a return thereof by the late sheriff, was 
not in law a return, and of course not a part of the record i n  that suit. 
Nor, as i t  appears to us, was the receipt on the execution from Henry 
Alexander to E. Mann, the late sheriff, an acknowledgment of record by 
the plaintiff of satisfaction of the judgment. I t  does not appear of 
record that Alexander had an  interest in  or power over the judgment. 
The receipt does not purport to be a release to the defendants, nor an  
acknowledgment of satisfaction. I t  testifies to a transaction in pais be- 
tween Alexander and Mann, that the latter has paid to the former the 
amount of the judgment. As against Alexander and the plaintiff, so 
fa r  as i t  is shown that Alexander was authorized to act for the plain- 
tiff, it is evidence of the fact, and therefore may be met by other testi- 
mony which explains or disproves that fact. 

There was no error, therefore, as we think, in receiving such explana- 
tory or repelling testimony, and the judgment below ought to be affirmed. 

PBR CURIAM. Judgment affirmed. 

THE STATE v. HENRY S. HILL. 

Homicide-Manslaughter-Self-Def ense. 

1. If a man assault another with malice prepense, even though he should bet 
driven to the wall, and kill his adversary there to save his own life, he 
is guilty of murder. 

2. Where two persons have formerly fought on malice, and are apparently 
reconciled, and fight again on a fresh quarrel, it shall not be intended 
that they were moved by the old grudge, unless it so appear from the 
circumstances of the affair. 

3. When a man makes an assault, which is returned with a violence mani- 
festly disproportionate to that of the assault, the character of the combat 
is essentially changed, and the assaulted becomes in his turn the assail- 
ant; and if  the person who made the first assault, in the transport of 
passion thus excited, and without previous malice, kill his adversary, the . 
proper induiry as to the degree of his guilt is not whether he was pos- 
sessed of deliberation or reflection, so as to be sensible of what he was 
then about to do, and intentionally did the act; but whether a sufficient 
time had elapsed after the violent assault upon him, and before he gave 
the mortal wound, for passion to subside and reason to reassume her 
sway; for if there had not, he would be guilty of manslaughter only. 

4. If one began an affray, or even if he did not begin, but was assaulted in 
the first instance, and then a combat ensued, he could not excuse himself 
as for a killing in self-defense, unless he quitted the combat before the 
mortal blow was given, if the fierceness of his adversary permitted, and 
retreated as far as he might with safety, and had then killed his adver- 
sary, of necessity, to save his own life. 
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5. Words of reproach, or contemptuous gestures or the like offenses against 
decorum, are not a sufficient provocation to free a party killing from the 
guilt of murder, where he uses a deadly weapon, or manifests an inten- 
tion to do great bodily harm. This rule, however, does not obtain where, 
because of such insufficient provocation, the parties became suddenly 
heated and engage in mortal combat, fighting upon equal terms. 

THE prisoner was indicted for murder, at WAKE, on the last circuit, 
before his Honor, Judge Saumders. 

On the trial several witnesses were examined, whose testimony was 
substantially as follows: The deceased and the prisoner had, for the last 
twelve months, been upon bad terms; had had sel-era1 disputes, and on 
one occasion a rencounter, in which both parties drew their knives; 
the prisoner during the last summer had said that unless the deceased 

quit troubling him he would take his life; on the week before the 
(630) affair the prisoner had procured a knife twelve inches in length, 

and said he expected yet to kill some person with i t ;  on Satur- 
day, 28 September, the prisoner went to the house of one Edwards, 
much intoxicated, and slept fo; some hours; on the same day the de- 
ceased wept to the same place also, intoxicated. Something was said 
about shooting, and the deceased applied to the prisoner as well as to 
others to borrow money, which the prisoner refused. They were in a 
room to themselves when the deceased passed through another room, 
the prisoner following, and both having their knives drawn, which, how- 
ever, they put up, not evincing, as the witness thought, any disposition 
to use them. Both parties shortly after this went out at the side door 
of the house, the deceased first, and the prisoner following after. Shortly 
afterwards the deceased was seen going into the house at the end door, 
when the prisoner caught hold of his waistcoat and pulled him back, 
and said, "Let us talk it over," to which the deceased made no reply that 
could be heard. The prisoner then struck him, upon which the deceased 
pulled out his knife, as one of the witnesses thought, open, and gave 
three cuts, one lightly across the prisoner's arm and the others pretty 
severely in the abdomen, the prisoner giving back and pushing the de- 
ceased from him. The prisoner then jumped off, pulled out his knife 
and opened it, exclaiming "Damn him, he has killed me, and I will kill 
him, if I can" ; he then advanced five or six steps and gave a thrust with 
great force, which proved fatal-the deceased dying the next day. The 
whole transaction occurred in a few minutes. The witnesses differed 
as to the position of the deceased at the time he was stabbed; but all of 
them concurred in saying that he was standing still, and manifesting 
no inclination to pursue the prisoner or to renew the combat. The 
deceased was upwards of forty years of age, and a turbulent man; the 
prisoner was about twenty-three years of age, of equal manhood with the 
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deceased; and both were addicted to intoxication. The cause was sub- 
mitted to the jury, on the Thursday of court, as a case either of ex- 
cusable homicide, murder, or manslaughter. The jury being unable to 
agree, asked for further instructions as to the law, when his 
Honor gave the following in  writing: (631) 

"Excusable Homicide. I f  the prisoner brought on the affray 
by making the Erst attack, he was bound not only to have ceased the 
combat, but to have used every means in his power, short of taking away 
the life of the deceased, such as retreating, unless the attack on him had 
been so fierce that a retreat mould have increased his danger. 

" ~ u r d e r .  A killing with malice, without any just cause or excuse. 
"First. I f  the prisoner sought the provocation, by giving the first 

blow, in  order to afford him a pretense for wreaking his vengeance, or 
with the design of using his knife, it is a case of murder. 

"Secondly. I f  the prisoner gave the first blow, and was then cut by 
the deceased, althoughohe may have been agitated by resentment and 
anger, yet if the jury collect from what he said and did, when or just 
before he gave the mortal blow, that in  fact he was possessed of deliber- 
ation and reflection, so as to be sensible of what he was then about to 
do, and intentionally did the act, i t  was a case of murder. 

"iVanslaughter. d killing without malice express or implied, and 
under the influence of passion or provocation. 

'(Should the jury think, according to the first proposition, that the 
prisoner did not seek the provocation with any view to revenge; or, ac- 
cording to the second, was not possessed of deliberation and reflection at 
the time he gave the blow, but acted under the influence of passion, 
excited by the provocation then received, it would be a case of man- 
slaughter." 

The jury returned a verdict of guilty, and sentence of death being 
pronounced upon the prisoner, he appealed. 

I ' C. iWanly for the prisoner. 
T h e  Attorney-General for the State. 

GASTON, J. From the case which has been stated by the judge who 
presided at  the trial, and which constitutes a part of the record before 
us, it appears that it mas not controverted but that the prisoner had 
committed the homicide wherewith he was charged, and that the 
only question was as to the degree of guilt which the law attached (632) 
to the fatal  deed. Upon this question the jury doubted, and 
asked for specific instructioes; and it was to enable them to come to a 
correct conclusion upon this question that the specific instructions set 
forth in  the case were given. I t  is not for us to determine whether the 
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verdict was warranted by the evidence, but it is our duty to examine 
whether the law was correctly expounded. 

I n  the investigation of this question it was necessary that the jury 
should, in the first place, ascertain whether the prisoner commenced the 
affray with a preconceived purpose to kill the deceased or to do him 
great bodily harm. For if he did, then there was nothing in the snb- 
sequent occurrences of the transaction which could fre'e him from the 
guilt of murder. If the first assault was made with this purpose, the 
malice of that assault, notwithstanding the violence with which it was 
returned by the deceased, communicates its character to the lagt act of 
the ~risoner. I t  is laid down as settled law that if a man assault an- 

1 

other with malice prepense, even though he should be driven to the wall, 
and kill him there to save his own life, he is yet guilty of, murder in 
respect of his first intent. Hawkins Book 1, ch. 11, see. 18, and ch. 13, 
sec. 26. Of that part, therefore, of his Honor's instructions which irt 
the case is called "the first proposition," and which declared as a con- 
clusion of law that the prisoner was guilty of murder, if the jury were 
satisfied from the evidence that the assault was made by him in order 
to have a pretense to kill the deceased, or to cut him with the knife, the 
prisoner has no cause to complain. Such craftj indeed, would but the 
more strongly indicate the heart fatally bent on mischief. 

There was certainly evidence well deserving t o  be weighed by the 
jury in coming to a correct conclusion upon this inquiry. But what 
was that conclusion we have not the means of knowing. They might 
have believed, notwithstanding the testimony as to antecede~t quarrels, 
and the rencounter between the parties, and in relation to threat$ of 
vengeance by the prisoner, that the transaction which they were then 

examining sprang from the passions of the moment. For cer- 
(633) tainly where two persons have formerly fought on malice, and 

are apparently reconciled, and fight again on a fresh quarrel, it 
shall not be intended that they were moved by the old grudge, unless 
it so appear from the circumstances of the affair. Hawkins B. 1, ch. 13, 
see. 30. If ,  upon consideration of all the evidence, the jury came to the 
conclusion that the first assault of the prisoner was not of malice pre- 
pense, then the subsequent occurrences demanded their careful con- 
sideration, because upon these the prisoner's guilt might be extenuated 
into manslaughter or excused as a homicide in self-defense. 

So much of the instructions given upon this view of the case as re- 
late to excusable homicide is, in our opinion, not liable to exception. 
Even if the prisoner had not begun the affray, but had been assaulted 
in the first instance, and then a combat had ensued, he could not excuse 
himself as for a killing in self-defense unless he had quitted the combat 
before a mortal blow was given, if the fierceness of his adversary per- 
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mitted, and retreated as far  as he might with safety, and had then killed 
his adversary of necessity to save his own life. But the remaining part 
of the instructions, and that part which m y  have had a decisive influ- 
ence upon the verdict, is, in our judgment, erroneous. According to 
this, which is laid down as "the second proposition," the jury were in- 
structed "that if the prisoner gave the first blow, and was then cut by 
the deceased, although he might have been agitated by excitement and 
anger, yet if they collected from what he said and did, when or just 
before he gave the mortal blow, that in fact he was possessed of de- 
liberation and reflection, so as to be sensible of what he mas then about 
to do, and did the act intentionally, it was murder." This proposition, 
as we understand it, and as we must believe it to have been understood 
by the jury, we are very confident cannot be sustained. 

The proposition supposes that the first assault was made by the 
prisoner without malice, and that the fatal wound was given while 
under the influence of indignation and resentment, excited by the exces- 
sive violence with which he had been in  turn assailed by the deceased; 
but it refuses to the prisoner the indulgence which the law ac- 
cords to human infirmity suddenly provoked into passion, if such (634) 
passion left to him so much of deliberation and reflection as to 
enable him to know that he was about to take, and to intend to take, the 
life of his adversary. No doubt can be entertained, and it is manifest 
that none was entertained, by his Honor but that the excessive violence 
of the deceased, immediately following upon the first assault, constituted 
what the law deems a provocation sufficient to excite furious passion in  
men of ordinary tempers. The case does not state that thefirst  blow 
given by the prisoner was such as to endanger life or to threaten great 
bodily harm, nor that it was immediately followed up by further efforts 
or attempts to injure the deceased. I t  must be taken to have been a 
battery of no very grievous kind, and it justified the deceased in resort- 
ing to so much force on his part as was reasonably required for his 
defense--and in estimating the quantum of force which might be right- 
fully thus used the law will not be scrupulously exact. But when an 
assault is returned with a violence manifestly disproportionate to that 
of the assault, the character of the combat is essentially changed, and 
the assaulted becomes in  his turn the assailant. Such, according to the 
case, was the state of this affray when the mortal wound mas given. To 
avenge a blow, the deceased attacked the prisoner with a k n i f e m a d e  
three cuts at  him-and gave him a severe wound in the abdomen. I f  
instantly thereupon, in the transport of passion thus excited, and with- 
out previous malice, the prisoner killed the deceased, it would have been 
a clear case of manslaughter. Not because the law supposes that this 
passion made him unconscious of what he was about to do, and stripped 
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the act of killing of an intent to commit it, but because it presumes that 
passion disturbed the sway of reason, and made him regardless of her 
admonitions. I t  does not look upon him as temporarily deprived of 
intellect, and therefore not an accountable agent, but as one in whom 
the exercise of judgment is impeded by the violence of excitement, and 
accountable therefore as an  infirm human being. We nowhere find that 
the passion which in  law rebuts the imputation of malice must be SO 

overpowering as for the time to shut out knowledge and destroy volition. 
All the writers concur in  representing this indulgence of the lam 

(635) to be a condescension to the frailty of the human frame which, 
during the furor brevis, renders a man deaf to the voice of reason, 

so that although the act done was intentional of death, i t  was not the 
result of malignity of heart, but imputable to human infirmity. 

The proper inquiry to have been submitted to the jury on this part 
of the case was whether a sufficient time had elapsed after the prisoner 
was stabbed, and before he gave the mortal wound, for passion to sub- 
side and reason reassume her dominion-for it is only during the tem- 
porary dethronement of reason by passion that this allowance is made 
for man's frailty. And in prosecuting this inquiry, every part of the 
conduct of the prisoner, as well words as acts tending to show delibera- 
tion and coolness on the one side, or continued anger and resentment 
on the other, was fit to be considered i n  order to conduct the jury to a 
proper result. 

The Attorney-General, in  his argument, referred to a class of cases 
which probably misled the judge in laying down the proposition before 
us-in which circumstances apparently unimportant, but indicative of 
deliberation, have been thonght to establish malice and repel the plea 
of human infirmity. The explanation given by the text writers will 
show that the doctrine in  these cases, although in  some respects analo- 
gous to that which obtains in  a killing upon legal provocation, is not 
identical with it. The general rule of law is that words of reproach or 
contemptuous gestures, or the like offenses against decorum, are not a 
sufficient provocation to free the party killing from the guilt of murder, 
where he useth a deadly weapon or manifests an  intention to do great 
bodily harm. This rule, however, does not obtain where, because of 
such insufficient provocation, the parties become suddenly heated and 
engage immediately in  mortal combat, fighting upon equal terms. But 
deliberate dueling, if death ensue, however fairly the combat may be 
conducted, is, in  the eye of the law, murder. The punctilios of false 
honor the law regards as furnishing no excuse for homicide. H e  who 
deliberately seeketh the blood of another, in compliance with such 
punctilios, acts in  open defiance of the laws of God and of the State, and 
with that wicked purpose which is termed malice aforethought. 

6 0 0  
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While, therefore, because of presumed heat of blood the law (636) 
extenuates into manslaughter a killing upon such sudden ren- 
counter, although proceeding upon an insufficient provocation, it with- 
holds this indulgence when, from the circumstances of the case, it can 
be collected that, not heated blood but a settled purpose to x~indicate 
offended honor, even unto slaying in defiance of law, was the actual 
motive which urged on to the combat. 

I n  the conclusion of his instructions the judge informed the jury 
"that if they should believe, according to the second proposition, that 
the prisoner was not possessed of deliberation and reflection at the time 
he gave the mortal blow, but acted under the influence of passion excited 
by the provocation then received, it mould be a case of manslaughter." 
I t  is manifest that if there was error in the proposition which we have 
been examining, this general instruction did not correct it, for the jury 
m-ere expressly referred to that proposition for the legal meaning of 
'(deliberation and reflection"; and according to that proposition there 
was deliberation and reflection, "if the prisoner was sensible of what 
he was about to do, and did the act intentionally." 

Entertaining a full conviction that in  this the jury were misdirected, 
we are of opinion that the verdict below ought to be set aside, and a 
venire de novo awarded. This decision must be certified to the Superior 
Court of Wake, with directions to proceed agreeably thereto and to the 
laws of the State. 

PER. CURIAN. Judgment to be reversed. 

Cited: S. I). Gentry, 47 N.  C., 412; X. v.  Carter, 76 N.  C., 23; 8. v. 
Chavis, 80 N .  C., 357; S. v.  Barnwell, id., 470; S. v.  lie?znedy, 91 N.  C., 
578; S. v.  Hensley, 94 N .  C., 1035; S. v. Whitson, 111 27. C., 699; S. v.  
Ham,  116 N .  C., 1046; 8. v. Medlin, 126 N. C., 1130. 

WILLIAM FRANCIS v. OTHO H. FELMIT. 
(637) 

Contract by Infant-ATecessaries. 

1. A contract made by an infant to work a certain specified time with a car- 
penter, upon the consideration of the latter's boarding and clothing him, 
and teaching him the trade, is not binding upon the infant, and he may, 
a t  any time, leave the service of the carpenter, provided he has not 
arrived a t  full age and confirmed the contract. 

2. If an infant has been furnished with necessaries while working with a 
mechanic, to learn his trade, upon an action of assumpsit brought against 
the infant for the value of the necessaries, i t  is a good defense under the 
plea of non, assumpsit that  the defendant's services in  work and labor 
were equal to or exceeded i n  value the necessaries furnished. 
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THIS was an action of assumpsit, in which the plaintiff declared in 
two counts: first, for a breach of contract; secondly, for the value of 
instruction in the art and mystery of the carpenter's trade, and for a 
set of bench tools, and board and clothing furnished to the defendant. 
Pleas, nonassurnpit and infamy. Replication to the latter plea, that 
the instruction given and the board, clothing, etc., furnished were neces- 
saries. 

Upon the trial at HAYWOOD, on the last circuit, before his Honor, 
Judge Pearson, the plaintiff proved that he was a carpenter, and had 
made with the defendant the following agreement, to wit: the defendant 
was to work for the plaintiff at the carpenter's trade three years, and 
the plaintiff was to teach him the trade, to board him, and furnish him 
with $90 worth of clothes during the time, and at the end of the time 
was to give him a suit of clothes and a set of bench tools. He then 
proved that the defendant had worked for him but two years and four 
months of the time, and had refused to work the remaining eight 
months, and that the value of the defendant's work for those eight 
months was at the rate of $25 per month, which he sought to recover 
under the first count. The plaintiff proved further that during the 
two years and four months the defendant was with him he had in- 
structed the defendant in the carpenter's trade, had boarded him, and 

furnished him with clothes to the value of $114, and a set of 
(638) bench tools of the value of $15, which he sought to recover under 

the second count. The defendant proved that at the time he 
made the contract and set in to work with the plaintiff he was between 
seventeen and eighteen years of age; that his parents lived in the county, 
and, though poor, were able and willing to furnish him with his board 
and clothing. He also proved that he was a stout, able-bodied young 
man and did much work while he was with the plaintiff. 

His Honor charged the jury that, admitting the plaintiff's evidence 
all to be true, he could not recover upon the first count if the defendant, 
at the time he entered into the contract and at the time he left the plain- 
tiff's employment, were under the age of twenty-one years. That, in 
regard to the second count, it was true that infants could bind themselves 
for necessaries, as for board, clothes, and necessary instruction, and that 
if the value of the board and clothes furnished and the instruction given 
by the plaintiff to the defendant exceeded the value of the latter's serv- 
ices, the jury should find for the plaintiff, and allow him the excess; 
but if the evidence satisfied them that the defendant's services were 
equal to or exceeded in value the board, clothes, and instruction, the 
defendant would be entitled to their verdict. There was a verdict and 
judgment for the defendant, and the plaintiff appealed. 
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N o  counsel appeared for either party in this Court. 

DANIEL, J. The action is assumpsit. The defendant pleaded nonas- 
sumpsit and infancy. The first count is founded on a breach of a special 
agreement, entered into by the defendant, to work and labor for the 
plaintiff for the term of three years, for the consideration therein ex- ' 

pressed. We think that the plea of infancy was a good bar to any re- 
covery on this count. Contracts entered into by a person within the 
age of twenty-one years are not binding unless they be for the supply 
of necessaries, or unless he has confirmed them after he has attained that 
age. The second count is on a quantum meruit, for necessaries fur- 
nished to the infant defendant. The plaintiff proved that he had 
furnished the defendant with necessaries. The defendant, under (639) 
the plea of nonassumpsit, was permitted by the court to give in  
evidence that he was an able-bodied young man, and that he worked and 
labored for the plaintiff, and in that way paid for the necessaries which 
had been furnished him. The judge charged the jury that if they were 
satisfied that the defendant's services were equal to or exceeded in 
value the necessaries furnished, they would find for him. We see no 
error in the admission of the evidence or in the charge of the judge. 
Under nonassumpsit, evidence of payment in work and labor, or in any 
other thing which shows that the demand had been ex equo e t  bono ex- 
tinguished before the commencement of the action, is proper. The 
judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Appeal-Allotment of Dower. 

1. If, upon a n  appeal by one alone of two or more parties to a judgment i n  
the County Court, the Superior Court proceed in the cause pnd render a 
judgment therein against the appellant, and he thereupon appeal to  the  
Supreme Court, the latter Court will not dismiss the appeal for want of 
jurisdiction to entertain it. 

2. In  a proceeding by petition, under the Act of 1784, 1 Rev. Stat., ch. 121, 
see. 1, for dower, the suit for dower is a t  an end by the judgment of the 
court awarding dower. This is the only judgment to be rendered in that  
suit, and any proceeding to set aside the inquisition taken under our 
act-like the scire facias, or writ of error, or wri t  of admeasurement, 
or bill in  equity, used to set aside the sheriff's assignment in  England- 
is in the nature of a new suit. 
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3. The Act of 1784 has not indicated the remedy for an illegal or excessive 
allotment of dower; but the usages of our courts have defined it ,  to wit, 
that when the report of the jury is returned exceptions may be thereunto 
taken by anyone thereby aggrieved, and the court will set aside the allot- 
ment and order a new allotment, if sufficient cause be shown. And if a 
judgment be pronounced overruling such exceptions, the party may ap- 
peal, which will not disturb the judgment that the widow recover her 
dower, nor vacate anything that has been done in execution of that  judg- 
ment; but will only carry up the proceeding instituted to set aside the 
inquisition of the jury. 

4. Under the Act of 1784 the jury cannot assign to the widow the whole of 
her husband's real estate, upon the ground that the whole of it  is neces- 
sary for her decent subsistence. The act gives her one-third of the real 
estate of which her husband died seized, in which is to be comprehended 
the mansion house and offices-or if the whole mansion and offices can- 
not be so taken in without injustice to the children, then such part or 
portion thereof as may be sufficient to afford her a decent subsistence. 
But the mansion house-or a part of the mansion house-is not to be 
allotted in addition to  her third, but in  part of her third; and if the 
whole be allotted to her by the jury, when her husband had no other 
real estate, the report will be set aside. 

AT May Term, 1839, of WARREX County Court, Ann Stiner filed her 
petition, setting forth that her husband, Jacob Stiner, had died intes- 
tate, seized in  fee of a lot of land in  the town of Warrenton, and praying 

that she might have dower assigned therein. To this petition she 
(641) made parties defendants Henry T. Allen and Ann, his wife, and 

Eliza Dunnavant (which said Ann and Eliza were the heirs at 
law of her deceased husband), and also John V. Cawthorn, IT-ho claimed 
to hold the interest of Henry T.  Allen in  his wife's moiety, under a 
purchase at sheriff's sale. The defendants made no resistance to the 
claim of the petitioner; and thereupon the court, in conformity to the 
directions of the act of Assembly, awarded a writ to issue to the sheriff, 
commanding him to summon a jury of freeholders, who upon oath 
should allot to the petitioner one-third part of the lot aforesaid. At 
August Term, 1839, the sheriff returned the inquisition of the free- 
holders, setting forth that in obedience to the said writ they had allotted 
to the petitioner "all the said lot, with all the outhouses, buildings and 
appurtenances thereto belonging, the same being all the real estate 
whereof Jacob Stiner died seized." Thereupon the defendant Camthorn 
ekepted to the inquisition in these words: ('The defendant, John 8. 
Cawthorn, objects to the report of the jury in  this case because the said 
jury, in the allotment of dower to the widow, hath given her the whole 
of the real estate of which her husband, Jacob Stiner, died seized and 
entitled to." But the court "confirmed the report and ordered the same 
to be recorded and registered," from which judgment the defendant 
Cawthorn appealed to the Superior Court, where the cause coming on 
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to be heard, on the last circuit, before his Honor, Judge Saunders, and 
i t  appearing to the court that the whole real 'estate of which the peti- 
tioner's husband died seized consisted of a very small unfinished house 
and lot in  the town of Warrenton, the whole of which was necessary 
for the decent subsistence of the widow, "it was ordered that the excep- 
tion taken by the defendant Cawthorn be overruled, and the allotment 
affirmed; that the said report and allotment be recorded, and that the 
petitioner hold according thereto." 

From this judgment the defendant Cawthorn prayed an appeal to 
this Court, which was allowed him; and it was specially stated on the 
record "that the other defendants were satisfied with the judgment and 
refused to join i n  the appeal." 

Badger for petitioner. 
(642) 

W. H. Hoywood for defendant. 

GASTON, J., after stating the case as above, proceeded as follows: I t  
was moved here by the counsel for the petitioner to dismiss the appeal 
for the want of jurisdiction in  this Court to revise the judgment ren- 
dered in  the Superior Court. I n  support of this motion i t  was insisted 
that where a joint judgment is rendered against two or more defendants, 
one alone cannot appeal therefrom; that the cases of Hicks v. Gilliam, 
4 Dev., 217, and Dunn & XcIlwaine v. Jones, ante, 154, have estab- 
lished this to be the law i n  cases of appeals from the County to the 
Superior Court; and that there being the same reason, the same law 
must obtain in  regard to appeals from the Superior to the Supreme 
Court. I t  seems to us that the positions asserted may be conceded, and 
yet the consequence contended for will not follow. Admit that the judg- 
ment in  the County Court, from which Cawthorn appealed, was a joint 
judgment, and that the Superior Court acquired no jurisdiction of the 
cause because one defendant alone cannot appeal, yet the Superior Court 
did act thereupon and rendered a judgment therein, there being no other 
parties before it but the petitioner and Cawthorn; and from the judg- 
ment rendered in  that court, either of the parties who were alone before 
i t  might appeal to this Court. The cases quoted were decided here upon 
the ground that this Court had jurisdiction of them. I n  both there was 
a joint judgment against two defendants in  the County Court, and one 
only appealed to the Superior Court. I n  each there was a motion made 
to dismiss the appeal in  the Superior Court for want of jurisdiction. 
I n  the one case, the motion was refused; the cause was tried, and a final 
judgment rendered for the plaintiff, from which the defendant i n  the 
Superior Court appealed. I n  the other, the motion to dismiss prevailed, 
and the defendant appealed therefrom. This Court took jurisdiction of 
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(643) both appeals, and in  the exercise of that jurisdiction in the 
first case reversed the judgment of the Superior Court, and pro- 

ceeding to declare what judgment should be rendered i n  the Superior 
Court, directed that court to dismiss the appeal and issue a procedendo 
to the County Court to award execution on the judgment there rendered ; 
and in the second case afirmed the judgment of the Superior Court. 
The motion to dismiss the appeal is therefore overruled. 

But i t  becomes necessary for the proper exercise of our jurisdiction 
to determine what was the subject-matter of the appeal from the County 
Court, and whether that appeal was regular. The legal remedy at com- 
mon law to enforce an assignment of dower, where no part of i t  had 
been assigned, was by a writ of dower unde nihil habet, and the judg- 
ment for the demandant was that she "should recover seizin of a third 
part of the tenements demanded in  severalty, by metes and bounds"; or 
if the judgment were rendered against tenants in  common,. "should re- 
cover seizin of a third part of the tenements demanded, i n  three parts 
to be divided." By  that judgment, at  common law, the suit was at an 
end, and an execution issued to enforce it, called a writ of habere facias 
seisinam. 2 Saund. Rep., note 44, c, d, e. I n  pursuance of that writ, the 
sheriff assigned dower on the land, and she might recover possession 
thereof by ejectment. Since the Statute of Merton, the widow might 
also have judgment for damages, and then the writs of seizin and of 
inquiry of damages were usually blended together in one writ. Where 
an excessive assignment was made by the sheriff, the heir might have a 
scire facias to obtain an assignment de novo. Stoughton v .  Leigh, 1 
Taun., 412. According to the opinions of some, he might have error, 
because of this appearing on the inquisition; while others have thought 
error would not lie, but a writ of admeasurement of dower, because the 
judgment and the award of execution were good. Styles, 276 ; Palmer, 
266. Nay, courts of equity have entertained bills to be relieved against 
such assignments upon allegations of fraud and partiality. Hoby v. 
Hoby,  1 Ves., 218; Sneyd v. Sneyd ,  1 Atk., 442. Our act of Assembly 
(see 1 Rev. Stat., ch. 121, sec. 1 )  regulating the mode of proceeding 

'directs a petition to be filed, setting forth the widow's claim to dower, 
specifying the lands whereof her husband died seized, and pray- 

(644) ing that her dower may be allotted; and enacts that thereupon 
the court shall issue their writ commanding the sheriff to sum- 

mon twelve freeholders, who shall allot and set off to her one third part 
of the lands of which her husband died seized, and put her in possession 
of the same, which possession shall vest in  her an estate for her natural 
life in  the third part aforesaid. The act is entirely silent as to any 
further proceedings upon the return of the inquisition or report of the 
jury. I n  a proceeding by petition under this act, as in  a writ of dower 
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at common law, the suit for dower is at an end by the judgment of the 
court awarding dower. This is the only judgment to be rendered in that 
suit; any proceeding to set aside the inquisition taken under our'act of 
Assembly, like the scire facias or writ of error or writ of admeasurement, 
or bill in equity used to set aside the sheriff's assignment in England, 
is in the nature of a new suit. Our act has not indicated the remedy 
for an illegal or excessiye allotment of dower, but the usages of our 
courts have defined it. I n  Eagles v. Eagles, 2 Hay., 181, it was decided 
that. when the report of the jury is returned exceptions may be thereunto 
taken, and the court will set aside the allotment and order a new allot- 
ment if sufficient cause be shown. This practice has been extensively 
followed since, and must now be regarded as firmly fixed. 

The appeal taken from the County Court is not therefore, as it seems 
to us, an appeal from the judgment in the suit for dower, but merely 
from the decision made upon the motion or application of Cawthorn, 
who had been one of the defendants in that suit to set aside the inquisi- 
tion or report of the jury returned therein, by which he alleged himself 
to be aggrieved. We can see no sufficient reason why any one aggrieved 
by the report of the jury may not be received to make this application, 
and when it is his application only, he alone can regularly appeal from 
the decision upon it. The appeal does not disturb the judgment that 
the widow recover her dower, nor vacate anything that has been done 
in execution of that judgment. The appeal carries up the proceeding 
instituted for setting aside the inquisition, but it leaves the inquisition 
in full force until the judgment of the appellate court shall pass upon it. 

Upon the main question involved in this controversy the Court 
feels no difficulty. I n  its opinion, the inquisition of the jury (645) 
cannot stand. The dower of a widow, of common right, never 
did extend to more than a third part of the lands and tenements of her 
husband, and our statutes have not, directly or indirectly, in any case, 
enlarged the right so as to comprehend more than a third. They declare 
that she shall be entitled to dower in the following manner, to wit, one 
third part of all the lands, etc., of which her husband died seized or pos- 
sessed." The writ to be awarded is to allot to her "one third part of the 
lands, etc.," and the estate vested by the execution of the writ is declared 
to be an "estate for the term of her life in the third part of her hus- 
band's lands, etc." Very  plain, and unequivocal language must be found 
to warrant the supposed exception that where the whole of the husband's 
real estate is necessary for the decent subsistence of the widow, then the 
whole may be allotted. To our apprehension there is no language in the 
statute which justifies such an exception. At common law, the heir was 
not compellable to assign to the widow for her dower the mansion house 
or any part thereof, but he might assign her dower in other lands, in 
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allowance of the capital messuage. But if there were not any other 
lands of which she was dowable. and the heir assigned unto her a cham- - 
ber in'the capital messuage in the name of dower, and she agreed thereto, 
it was a good assignment. But . s p  was not compellable to take the same, 
because it may be but trouble and vexation in a woman to have a charn- 
ber within the house of another man. See Perkins, sec. 406. Our act 
of 1784, 1 Rev. Stat., ch. 121, sec. 1, intended to give the widow the 
right to require, where it might be done consistently with the rights of 
the heirs, that the capital messuage should be assigned in part of her 
dower. Accordingly, after enacting that she shall have a third, it pro- 
ceeds to state that in that third shall be comprehended the mansion 
house and offices; or if the whole cannot be so taken in without injustice 
to the children, then such part or portion thereof only as may be suffi- 
cient to afford her a decent residence. The mansion house, or a part of 
the mansion house, is not to be allotted in addition to her third, but in 

part of her third. Her claim is to a third only of her husband's 
(646) real estate. I n  the assignment of that third, if she wishes it, the 

mansion house, or so much thereof as is suitable, shall be in- 
cluded, but she cannot have more than a third. 

The particular circumstances set forth in the case, as influencing the 
judgment of the Superior Court would be entitled to great weight if 
this were a matter of discretion; but it is not. An inquisition allotting 
the whole of a man's lands under a writ to set off one third part thereof 
is, in our judgment, directly- against law, and must be set aside. 

I t  is the opinion of this Court that the judgment rendered in the Supe- 
rior Court is erroneous and must be reversed. and that the exception 
taken by the defendant to the assignment of dower which was retimed 
to the County Court is, in law, sufficient to set aside the same. This 
decision will be certified to the Superior Court, with directions to con- 
form their judgment thereto and to-issue their writ to the County Court 
to set asideethe said assignment. The petitioner may then proceed to 
have a new assignment in the County Court according to law. 

PER CURIAM. Judgment reversed. 

Cited: McDaniel v. McDaniel, 25 N.  C.,' 64; Anders v. Anders, 49 
N.  C., 245; Lowery v. Lowery, 64 N.  C., 112; Donne11 v. Shields, 30 
N.  C., 372 ; Smith  v. Cunningham, id., 461; Jackson v. Hampton, 32 
N. C., 579; Moore, ex parte, 64 N. C., 91; Welfare v. Welfare, 108 
N. C., 275. 
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WHARTON v. WOODBURN. 
s 

ELISHA WHARTON v. WILLIAhf TVOODBURN. 
(647) 

Liability of F i r m  for Acts of One Partner. 

1. A responsibility incurred upon a request made by one professedly in  be- 
half of himself and his copartner, in relation to their common business, 
but, in t r ~ ~ t h ,  for his individual benefit, is, in  law, incurred a t  the request 
of both. Hence, where a person became surety to a bond, given to secure 
money borrowed by one partner professedly for the firm, and so under- 
stood by the lender and the surety, but, in truth, for the individual use 
of the borrower: I t  zcccs held, that though the creditor could not recover 
the money from the firm, for want of authority in the partner to bind the 
firm by deed, yet the surety upon paying the bond, even voluntarily and 
without suit, might recover the amount from the firm. 

2. Although one partner cannot bind his copartner by deed for a loan effected 
in the name of the firm, unless he have express authority by deed for 
that purpose, yet, in equity, if i t  can be shown that  the  loan was i n  be- 
half of both the partners, and that the security was by the contract in- 
tended t o  be one binding both the partners, but through mistake had 
been so executed as to bind one only, it seems  that  the creditor may have 
relief against both. 

3. The contract between principal and surety-though it  may be inferred 
from the nature of the security given to the creditor-is not contained 
therein nor evidenced thereby, but is a collateral contract, usually a 
par01 one, which may therefore be shown by competent and satisfactory 
evidence. 

4. If one of two partners purchase goods ostensibly for the partnership con- 
cern, but in truth for himself, or borrow money for the firm, but mis- 
apply it ,  the firm is bourld. 

THIS was an action of assumpsit, brought to recover from the defend- 
ant, the survivor of Watson W. Woodburn and William Woodburn, a 
sum of money, paid and expended by the plaintiff to their use and at 
their instance and request. I t  appeared in evidence on the trial at 
GVILFORD, on the last circuit, before his Honor, Judge Bailey, that Wat- 
son W. Woodburn, on 1 March, 1833, had borrowed from Peter Sum- 
mers a sum of money, and to secure the payment of it had executed a 
bond in the name of Watson W. Woodburn & Co.; that the plaintiff 
had executed the same as a surety, and that the money not being paid 
by the principal or principals when it became due, the plaintiff had paid 
it as surety. The plaintiff alleged that at the time of this trans- 
action Watson and William Woodburn, who were brothers, were (648) 
copartners in trade; that the money mas borrowed in the name of 
both and for the benefit of both, and that the plaintiff became liable as 
surety at the request of both. On the part of the defendant it was in- 
sisted that at the time of the loan, Watson and William were not part- 
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ners in trade, although they shortly afterwards became partners under 
the firm and style of William Woodburn & Co.; moreover, that if they 
were then partners, the money was borrowed by Watson to raise his part 
of the capital stock of the firm, and that the plaintiff became surety in 
the bond for him and at his request only. The only evidence necessary 
to be stated was that of Ludwick Summers, who deposed that his father, 
Peter Summers, loaned to Watson W. Woodburn one thousand dollars 
on 1 March, 1833, and at the same time received from the said Watson 
therefor a bond signed by him in the name of Watson W. Woodburn 
& Co., and also by the plaintiff as surety; that Watson said that he and 
his brother were going into partnership, and that he wanted the money 
for the defendant, William, to take with him to the North to purchase 
goods, for that he, the said William, intended to start next morning in 
the stage. This witness stated further that in 1837 he had a conversa- 
tion with the defendant, who said the bond was not signed as he thought, 
or as the witness told him it was; that he had received the money, but 
that i t  was Watson's part of the stock. This witness also proved the 
payment of the money by the plaintiff to the executors of Peter Sum- 
mers in May, 1838, before the commencement of the suit; and that the 
said payment was made voluntarily or without compulsion or request. 

His Honor left it to the jury, as a question of fact, whether, at the 
time of the transaction, an actual partnership existed between the 
bqothers; and instructed them that if it did not, they must find a verdict 
for the defendant. The jury were also instructed that if the copartner- 
ship did then actually exist, but the money was borrowed for Watson 
only, and that was known, the plaintiff could not recover. But that if 
the partnership then existed, and it was borrowed professedly for the 
firm, and was so understood by the lender and the surety, then the plain- 

tiff might recover, notwithstanding it was in fact desired to make 
(649) up Watson's part of the capital. The jury returned a verdict 

for the plaintiff, and the defendant moved for a new trial for 
error in the latter part of the charge ; which being refused and judgmeut 
given, he appealed. 

Mendenhall for def endant. 
J .  T. Morehead for plaintiff. 

GASTON, J., after stating the case, proceeded as follows: We under- 
stand the general rule of law to be that where a partnership is formed 
each partner is the accredited agent of the rest, whether they be active, 
nominal or dormant, and has authority as such to bind them either by 
simple contracts respecting the business of the firm or by negotiable 
instruments circulated in its behalf to any person dealing bona fide. 
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But i t  is also the law that one partner cannot bind his copartners by 
deed unless he have express authority by deed for that purpose. The 
bond, therefore. to Summers was not in law the bond of both the Wood- 
burns, and upon it Summers could enforce payment only from Watson 
Woodburn. I n  equity, however, we apprehend that if it were shown 
that the contract for the loan was made in behalf of both the partners, 
and that the security was by the contract intended to be one binding 
both the partners, but through mistake had been so executed as to bind 
one only, Summers might have had relief against both. As the bond, 
however, was in law the obligation of the partner only who executed it, 
if nothing else appeared in this case than that the plaintiff executed it 
as surety, the only inference that could be rightfully drawn therefrom 
would be that he was the surety of the principal in the bond. 

But it is to be recollected that the contract between the principal and 
surety-though it may be inferred from the nature of the security given 
to the creditor-is not contained therein, nor evidenced thereby, but is a 
collateral contract-usually a par01 one, which may therefore be shown 
by any competent and satisfactory evidence. For instance, it could not 
be denied but that if the plaintiff had, at the request of both the 
Woodburns, borrowed money in his own name and on his sole re- (650) 
sponsibility, he could have regarded them as his principals, 
although neither of them was bound to the lender. And we understand 
that in this case it is not denied by the defendant's counsel that if the 
money had been borrowed for, and received by, both the Woodburns, the 
plaintiff-notwithstanding the insufficiency of the bond to bind the 
Woodburns to Summers-could hold them both as his principals. His 
engagement having been entered into at their request, they would be 
bound to indemnify him from loss thereby sustained. The question then 
seems narrowed to this-whether a responsibility incurred upon a re- 
quest made by one professedly in behalf of himself and partners, in 
relation to their common business, but in, truth for his individual ben- 
efit, is, in law, incurred at the request of both. We think it is. If one of 
two partners purchase goods ostensibly for the parthership concern, but 
in truth for himself, the firm is bound by his act-he is the agent of 
the firm in relation to its business; and third persons contracting with 
him as that agent, contract with the firm; so if he borrow money for the 
firm, but misapply it, the firm is bound. When credit is advanced at the 
request of such agent, in behalf of the alleged business of the co-partner- 
ship, it would seem that the contract therefor is as much made with the 
concern as when goods are purchased or money lent. I t  is also insisted 
that there was no evidence in the case justifying the instruction com- 
plained of. The evidence is certainly not very full ok definite. We, 
however, have not the right to set aside a verdict because it is not upheld 
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by the weight of testimony; and we cannot say there was no evidence. 
The testimony of Ludwick Summers would seem to show that Watsoli 
Woodburn alleged that his negotiation was for the firm; and we think 
that the jury was well warranted in  understanding him to represent 
that the partnership had been then formed, although the business under 
i t  was not to commence until his brother's return. The execution of the 
note in  the name of Watson Wmdburn & Go., after this representation, 
was still holding out the profession that he was negotiating not for him- 
self only, but for himself and a partner. And this view of the case may 

have been strengthened by the remarks of the defendant, which 
(651) we understand to have been made after he had resolved to contest 

his liability to Summers-"that the bond had not been signed as 
he  thought, or as the witness told him i t  was; that he  had received the 
money, but that it was Watson's part of the stock." I t  is possible, in- 
deed, that the jury might have regarded the latter part of this observa- 
tion as an excuse for refusing to pay a partnership debt, after he had 
ascertained that he could set up a legal objection to the note. 

As we do not see any error of law in the record, we cannot reverse the 
judgment. Let it be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Dickson v. Alexander, 29 N. C., 4 ;  Partin v. Lutterloh, 59 
N.  C., 344; Hartness v. Wallace, 106 N.  C., 431; Smith v. Haymes, 82 
N. C., 450; Dudley v. Bland, 83 N. C., 224; Fisher v. Pender, 52 N. C., 
484. 

(652) 
THOMAS JOYNER, EXR. OF BRITTON JOHNSON, v. DREWRY VINCENT. 

Mortgage-Possession of Mortgagor-Usury. 

1. An instrument in the form of a bill from A to B, for a female slave, with 
this proviso, "provided, if the said A should well and truly pay unto the 
said B the above sum herein mentioned, before his death, then the above 
obligation to be void-only the increase, if any, to remain the property 
of B," is a mortgage to secure the repayment of the sum advanced and 
mentioned in the instrument; and if  the mortgagor remain in the posses- 
sion of the slave and her increase during his life, and die, leaving the 
money unpaid, the mortgagee or his personal representatives, may, at 
law, recover the slaves of the personal representatives of the mortgagor. 

2. If, upon a mortgage of a slave, it is agreed that the mortgagee shall have 
the use of t?& slave in lieu of interest on the money advanced, it will not 
be usurious if that use does not exceed the legal rate of interest on the 
debt. 
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3. If, in a mortgage deed for a female slave, it is provided that the mortgagee 
shall have the increase of the slave, the transaction will not be usurious, 
though the increase exceed in value the legal rate of interest on the sum 
advanced, i f  the increase were not to vest in the mortgagee by reason or 
on account of the loan and forbearance, but were to become his in a dif- 
ferent character, namely, as the donee of such increase; and par01 evi- 
dence is admissible to prove the intended gift, for the purpose of repell- 
ing the imputation of a corrupt design to reserve usurious interest, 
whether it would be admissible or not to convert the apparent mortgage 
of the increase into a gift of them to the mortgagee of the mother. 

4. A mortgagee is not, under any circumstances, as between him and the 
nlortgagor, obliged to take possession of the mortgaged property before a 
forfeiture; and until a forfeiture by the nonpayment of the money, the 
possession of the mortgagor cannot be adverse to the mortgagee, so as to  
create a bar by the statute of limitations. 

THIS was an  action of Detinue, to recover a negro slave named Aggy, 
and other slaves, the issue of Aggy, tried at  NORTHAMPTON, on the last 
circuit, before his Honor, Judge Saunders. 

On the trial the plaintiff produced and gave in  evidence a deed from 
one Robert Johnson to his testator, for the negro Agg or Aggy, dated 9 
December, 1813. This deed was in the usual form of a bill of sale for 
slaves, expressed to be made in  consideration of the sum of $150 paid 
by the purchaser to the seller, but with the following proviso: 
"Provided, nevertheless, if the said Robert Johnson should well (653) 
and truly pay unto the said Britton the above sum herein men- 
tioned, before his death, then the above obligation to be void, only the 
increase, if any, to remain the property of Britton Johnson.') The 
plaintiff then proved the other slaves to be the issue of Aggy, and showed 
a demand before the action brought, made of the defendant, and a 
refusal by him to surrender the slaves. H e  then called as a witness one 
William Nelson, who deposed that the negro Aggy went into the posses- 
sion of Britton Johnson upon the execution of the deed, and remained 
there for about eighteen months or two years, when she had a child 
named Jacob, and shortly afterwards ran away, leaving the child with 
Britton Johnson; that she went to the house of Robert Johnson, and 
soon after Britton applied to the witness to go with him to see Robert 
on the matter; that he went, and Britton asked Robert why he did not 
send the girl home? to which he replied that the girl complained of 
Britton's wife; that she was a good girl whom he had raised and had 
never struck a blow; and he disliked to force her back. Britton said he 
had one little child now to raise by hand; if Robert kept the woman and 
left him all the children to raise which she might have, i t  would be very 
hard on him, as he was to have no interest for the $150, but the use of 
Aggy instead; and desired him to give him a note for the money. Rob- 
ert replied that he had given Jesse Johnson (who was a stepson of his) 
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some negroes, and he wished to do as much for Britton (who was his 
nephew-the said Robert being childless), and therefore he had given 
him the issue which Aggy might have; that he would not give Britton a 
note; but in order that he might not complain of having to raise the 
little negroes, if Britton would consent to let Aggy remain with him, he 
would himself raise and take care of all the children she might have, for 
Britton, as long as he lived, without any trouble or expense to Britton, 
so that Britton would have them at his death. Britton said he was 
afraid to leave them so long, lest the right to them under the deed should 
not be good. To this Robert replied that old Mr. Moyt, who drew the 

deed, understood it as well as a lawyer, and proposed that Brit- 
(654) ton, Jesse, and the witness should go to Mr. Burges (a gentle- 

man of the bar), submit the deed to him, state what they desired 
to do, and obtain his opinion; if he thought the present instrument 
sufficient, the negroes to remain; otherwise another instrument to be 
drawn, in order to assure the negroes to Britton. To this Britton 
assented, and Mr. Burges was accordingly consulted and gave his opin- 
ion that the deed was good and that Britton might safely leave the 
negroes with Robert to bring up the young children, as had been pro- 
posed. This opinion was made known to Robert, and all the negroes 
sued for remained with him till his death in June, 1836, when the de- 
fendant took possession of them as his administrator. The boy Jacob, 
the first child of Aggy, was kept by Britton Johnson till his death, in 
December, 1837. The sum of $150 was the full value of such a negro as 
Aggy, at the time the deed was made. 

The defendant called as a witness one Mrs. Clark, who stated that 
Britton Johnson said to her, some few years after the date of the deed, 
that Robert had paid up the money, and he had no claim to the negro 
Aggy. He also called one Jenkins, who said that Britton, five or six 
years after Aggy had run away, told him he had no claim to Aggy, as 
the money was paid by Robert Johnson; but that he had the writings, 
which he would never give up, but would stand a suit first. The defend- 
ant also ealled one Benthall, who stated that in a conversation between 
Robert and Britton, about twenty years ago, the former demanded of 
the latter the papers, who said he had them not with him, but that he 
would give them up another time. The defendant then showed that 
about the year 1827 Robert Johnson became non compos; and a guard- 
ian was appointed for him, who hired out the negroes from year to 
year during his life-he continuing %on compos to his death; and then 
called a witness named Futrill, who stated that after Robert's becoming 
non compos, he went with Britton to Robert's house, when they found 
him calm, as he sometimes was; and after some words had pessed be- 
tween them, Robert demanded of him the negroes, upon which Robert 
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became furious, and abused and cursed Britton; and he shortly after 
left the house. This was all the material evidence given, except to 
character. 

The defendant's counsel insisted that the deed under which ( 6 5 5 )  
the plaintiff claimed was upon its face usurious and void; that if 
not so upon its face i t  was so upon the fact stated by William Nelson, 
that Britton Johnson was to have the use of negro Aggy in  lieu of 
interest, and was also to have the increase of Aggy; that upon the true 
construction of the instrument only the increase which should be born to 
Aggy before the repayment of the sum mentioned in  the deed were to 
belong to Britton; that the evidence showed that the money was repaid 
shortly after the time mentioned by Nelson, and before the birth of 
either of the children of Aggy sued for ;  and that consequently the plain- 
tiff could not recover. And finally, if these points were against him, 
that the bailment existing between Robert and Britton had been ended, 
1st) by the fact of the guardian of Robert hiring out the slaves, which 
the counse? contended put an  end to the bailment in law, and made the 
possession adverse; 2ndly, by the demand of the papers and notice to 
Britton that he claimed and held for himself, and not for Britton; and 
3rdly, by the demand stated by Futrill; and consequently the plaintiff 
was barred by the statute of limitations. 

The plaintiff's counsel contended that there was no evidence of any 
usury-for though an  agreement to let Britton keep the increase, in  
addition to the use of the negro Aggy, would be evidence of usury, if 
allowed, on account of a loan or forbearance, yet here the increase were 
intended as an advancement from a childless uncle to a nephew-were 
a gift; and therefore i t  was no evidence of usury; and that there was no 
evidence that the use of Aggy was worth more than the interest of the 
money-but if the jury believed there was any intention to take more 
than a lawful rate of interest, and there were a color to conceal it, then 
he admitted the transaction was usurious, and the plaintiff could not 
recover. Secondly, he insisted that the true construction of the deed was 
that all the increase of Aggy, during the life of Robert Johnson, should 
be the property of Britton; but that if the construction of the defend- 
ant's counsel were the true one, he denied that the money ever had 
been paid, and insisted to the jury that the evidence to show it was not 
to be relied on. Thirdly, he admitted that if the possession had become 
adverse by a demand and refusal, or by any act inconsistent with 
the title of Britton, then the plaintiff was barred; but he insisted ( 6 5 6 )  
to the jury that the evidence to  show i t  was not to be trusted. He  
denied that in  law the hiring by the guardian put an end to the bail- 
ment, and of itself made the possession adverse; and insisted that if what 
Futrill stated actually occurred i t  could not bar, because Robert was at 
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the time a maniac, and had neither the legal nor actual control of the 
negroes, and because what passed did not amount to a demand and re- 
fusal. And, therefore, he contended that the possession was held as the 
bailee of Britton, of all the slaves; that the plaintiff had a right to re- 
cover Aggy, if the money mentioned in the deed had not been repaid; 
but he admitted that if it had been repaid the plaintiff was not entitled 
to recover Aggy, but that whether that was paid or not, he had a right 
to recover the other slaves, her issue. 

His Honor instructed the jury that if the deed was infected with 
usury, it was void, and the plaintiff could not recover; that a corrupt 
agreement or understanding for more than the legal rate of interest 
would vitiate the deed, whatever the form in which it might be put; 
that if the increase of the negro Aggy were reserved to Britton Johnson 
in lieu of interest, besides the use of the negro, i t  would be evidence of a 
corrupt agreement for usury; but if the increase were really intended 
to be given by Robert as an advancement to his nephew Britton, and 
had no connection with the loan, then it would not be usurious. Whether 
allowing the use of the negro instead of interest would be usurious would 
depend on the value of the use, whether it exceeded the interest on the 
money, of which no evidence had been given, but of which the jury 
would judge; and if they were satisfied there was in either way a bar- 
gain or agreement for usurious interest, then they should find for the 
defendant. Whether the true construction of the deed was that all the 
issue of Aggy, during the life of Robert Johnson, or only such as might 
be born before the repayment of the money mentioned in the deed, 
would vest in Britton, his Honor said he would reserve for further 
consideration; but, in the meantime, that the jury would consider the 
case as if all the issue were within the operation of the deed; and he 

instructed the jury that if they were satisfied that the said money 
(657) had been paid they should find their verdict for the defendant 

as to the negro Aggy, however they might find in regard to the 
other slaves. 

As to the possession, his Honor instructed the jury that, supposing 
Britton Johnson had title under his deed, whether the plaintiff could 
recover or not would depend 911 whether Robert held possession for him- 
self or for Britton. If for himself, commencing three years before the 
bringing of the action, then the plaintiff was barred; if for Britton, 
during the whole time, then the plaintiff was not barred; that such a 
possession as was mentioned by William Nelson, held under the agree- 
ment, and for the purposes stated by him, would not be adverse to Brit- 
ton, but would be a possession for him, and would not bar, however long 
continued; but if the character of that possession was changed by any 
act inconsistent with the purposes for which he held, or with the title 
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of Britton, or by a refusal to deliver upon a demand made, or by notice 
to Britton that he no longer held for him, but for himself, then the 
statute would immediately apply and in three years would bar the 
right. The fact of hiring by the guardian, his Honor instructed the 
jury, was not an act so inconsistent with the relation of the parties as 
of itself merely to determine the bailment, and make the possession 
adverse; and as to the demand stated by Futrill, he instructed them that 
although Robert Johnson had been found n o n  compos, and had a guard- 
ian appointed, yet if, in fact, he knew what he was about, and in answer 
to the demand, intended to assert a title or possession in himself, or deny 
the right of Britton, that would change the character of the possession, 
and put the statute in operation. And upon the whole, his Honor 
directed the jury to inquire whether the holding which was first for 
Britton had ceased to be for him and became a holding against him, 
and to regulate their decision accordingly. 

The jury found for the plaintiff for all the negroes; and a motion 
being made for a new trial for misdirection, and especially in the con- 
struction of the deed, his Honor said he considered it unnecessary to 
inquire as to the propriety of that opinion, because the jury, by finding 
for the plaintiff for the negro Aggy, under the instruction given them, 
had declared that the money had not been paid, and so the instruction 
become immaterial; and the new trial being refused and judg- 
ment given for the plaintiff, the defendant appealed. (658) 

Iredell f o r  defendant. 
Badger and B. F. M o o r e  f o r  plaintiff. 

RUFFIN, C. J. There is no legal ground on which, as we conceive, the 
verdict and judgment in this case can be disturbed. The action is be- 
tween the personal representatives of a mortgagee and mortgagor for 
a female slave and her issue, born subsequent to the execution of the 
deed, which was in 1813. The sum lent was $150, and the clause of 
redemption is thus expressed, "Provided, nevertheless, if the said Robert 
Johnson should pay unto the said Britton the above sum before his 
death, then the above obligati~n to be void; only the increase, if any, 
to remain the property of the said Britton Johnson." The mortgagor 
died in 1836, and the other party in 1837, and the present action was 
brought in 1838; and the jury have found th'at the debt remains unpaid. 

Upon the case thus stated, the right of the plaintiff to recover the 
slave originally conveyed depends upon the plainest principles, and the 
right to the issue necessarily follows that to the parent. The objections 
to the recovery taken by the defendant have been considered by us, and 
such as the jury have not said are unfounded in fact, we deem to be 
untenable in law or misapplied in this case or in this forum. 

33-20 5 1 7  
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The instruction upon the point of usury seems to us to be unexcep- 
tionable. Supposing it to have been intended that the mortgagee should 
have the use of the slave pledged, yet if that use did not, in the opinion 
of the jury, exceed in value the legal rate of interest on the debt, it is 
plain there was no usury. So, if the property in the issue, in addition 
to the use of the mother, would exceed in value the interest, yet that 
would not constitute usury, if the issue was not to vest in the mortgagee 
by reason or on account of the loan and forbearance, but was to become 
his in a different character, namely, as the donee of such increase. 
This is true, whether the intended donation be effectual in law or not; 

for, although it may be void for want of some requisite formality . 
(659) as a gift, yet its actual existence, even in an informal shape, 

repels the imputation of the corrupt design to reserve a greater 
rate of interest than is allowed by law; and without such motive usury 
cannot be committed. The evidence was therefore properly heard and 
considered upon this point, because it was a question of quo animo the 
agreement was thus framed. 

There seems, however, to have been, upon the trial, a vague impres- 
sion that the evidence of this agreement as to the issue was material 
to the plaintiff's right to recover, as being substantive evidence of a dis- 
tinct title of the nephew t? the issue. Were it material to the rights 
involved in the present suit in a hourt of law, it would be our duty to 
examine that question. The inquiry, whether the evidence on this sub- 
ject establishes in law a gift from the uncle to the nephew, is very dif- 
ferent from the inquiry whether the same was competent for the purpose 
to which i t  was directly adduced. The distinction is very apparent. 
I n  the one case, parol evidence is received to establish that an instrument 
is not infected with a secret vice that would invalidate it, or that a 
corrupt purpose, which might be inferred from the instrument without 
explanation, did not in fact and truth exist. The object of the proof 
is, therefore, to support the instrument in its present form as a valid 
security for the debt mentioned in it. But in the other view, the parol 
evidence is offered to make out a gift. By itself and independent of the 
deed, it is clearly inadequate. The questjon is, can it be received in aid . 
of the deed to control and give a character to it by turning that into a 
deed of gift which, notwithstanding the unusual terms in which the 
right to redeem is reserved, must, by itself, be deemed to be of that 
species of conditional conveyances called mortgages? This is a grave 
question to the rights of these parties as they may ultimately be settled. 
I t  will arise when the present defendant applies to redeem. I t  does not 
arise now; or, rather, the rights here involved c a n ~ o t  be affected by it. . 

Our inquiry is confined to the point, in whom is the legal title; and 
upon that it is evident the plaintiff must succeed. For as the instru- 
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ment is found to be untainted by usury, i t  is a valid subsisting mortgage 
for the mother, and of course carries the increase. Beyond that, 
therefore, search for a title to the plaintiff is supererogatory. (660) 

I n  reference to the points on the statute of limitations, i t  is 
to be observed that the Court is also relieved from considering their 
correctness by the state to which the controversy is reduced in  the views 
already taken of it. As the mortgagor had his whole life to pay the 
money, and had paid no part of it at  his death, the mortgage became 
forfeited only on that event. We think that a mortgagee is not, under 
any circumstances, as between him and the mortgagor, obliged to take 
possession before a forfeiture, and thereby subject himself unnecessarily 
to an account. Whatever had occurred before the day of payment, our 
opinion is that the mortgagee might waive it, and that upon the for- 
feiture of the mortgage by the nonpayment of the money at the death 
of the debtor, a right to demand the mortgaged property thereby and 
then arose to the mortgagee. Consequently this action, which was 
brought within two years thereafter, is not barred. 

PER CURIAM. Judgment affirmed. 

Cited: Hinson v. Smith, 118 N. C., 507. 

THE STATE v. ELISHA KING ET AL. 
(661) 

Commissioners-Actim of Majority. 

1. Where a public act is to be done by commissioners for that purpose ap- 
pointed, and the commissioners, or 80 many of them as by the terms of 
their appointment are required to act, do meet and confer, and a determi- 
nation is made upon the subject by a majority of them, the majority will 
conclude the minority, and their act will be the act of the whole. And, 
after a decision once made, the commissioners have nothing further to do. 
They are functus officio, and cannot afterwards meet to annul or vary 
the act which they have done. 

2. Where certain commissioners appointed to act on behalf of the public, in 
making a purchase, or accepting a donation of land, accept a proposition 
for a gift of a piece of land, to be laid off in either of two ways at the 
option of the commissioners, and a part of the commissioners are author- 
ized by the whole to lay off the land without specifying in which way, the 
act of a minority in laying off the land will not be valid without the 
assent of the majority; though, if the proposition had not been in the 
alternative the act of laying off the land might have been performed by 
any one or more of the commissioners, or by any agent or attorney- 
provided that the act was done in conformity to the terms of the propo- 
sition. 
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3. A proposition to give a certain quantity of land for the use of the public, 
to be laid off twenty poles on each side of a certain lane commencing at  a 
designated line and running thence to a particular river, is complied 
with by a donation of land laid off in the form of a parallelogram with 
the lane in the middle and extending to the river, though it may not have 
the river for the whole boundary on that side. 

4. Where an act of Assembly, in one section, directs site to be selected for a 
town in a newly erected county, and in a subsequent section enacts that 
the County Court of the county "at its first session" shall appoint com- 
missioners to sell the lots in said town, the first court which sits after 
the site is selected, and not the first court after the enactment, is the one 
vested with authority to make the appointment; and if an appointment 
be made before the selection of the site it will be premature and revoca- 
ble at least, if not absolutely void. 

AT THE last session of the General Assembly an act was passed by 
which the southern portion of the county of Buncombe was erected into 
a separate and distinct county by the name of Henderson. By a supple- 
mental act, and in  the eleventh section thereof, eleven persons were ap- 
pointed commissioners, in  the words of the act, "to select and determine 

upon a site for a permanent seat of justice in said county, who 
(662) shall locate the same as near the center of said county as prac- 

ticable, taking into consideration both the extent of territory and 
population; and nine of the commissioners hereby appointed shall have 
power to act." I t  was further enacted i n  the eleventh section as follows: 
"Seven of the above appointed commissioners first named shall have 
power to purchase or receive by donation, for the use of the county of 
Henderson, a tract of land, consisting of not less than twenty-five acres, 
to be conveyed to the chairman bf the County Court, and his successors 
in  office, upon which a town shall be laid off to be called Henderson- 
ville, where the courthouse and jail shall be erected, and where, after 
the completion of the courthouse, the courts of said county shall be 
held, and the clerk and register shall keep their offices." And the 
twelfth section directs "that the County Court of Henderson, at  its first 
session, shall appoint five commissioners to lay off the lots of said town, 
who, after designating such as shall be retained for public uses, shall 
expose, after advertisement for thirty days, the residde to sale at  public 
auction upon a credit of 12 and 18 months, and shall take from the 
purchasers bonds with security, payable. to the chairman of the County 
Court and his successors in office." At the first term of the County 
Court thereafter, in  February, 1839, the court appointed Elisha King, 
John Davis, Samuel M. Carson, John Woodfin and William Deaver, 
commissioners to lay off the lots of the town, and to perform the other 
duties prescribed in the twelfth section of the said act. At this time, 
the commissioners appointed in  the act had not selected the site for the 
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town, but at length, on 27 March, 1839, a meeting was held, at which 
ten of the said commissioners, including the seven first named, were 
present, and then the following proceedings were had, as appears from 
their journal : "On motion of Captain Miller, agreed that the following 
sites be named as the point: one near the road on Gen. Brittain's and 
E. King's land, called Walnut Grove, and one on Shaw's Creek near 
Hugh ~ohnstod's house. Sundry motions to add a third site being lost, 
vote called for. Vote as follows: Road, Edney, Jones, Allen, Jarrett. 
Johnston's,  Clayton, Hightower, Wilson, Miller, Young, Deaver. The 
final decision in Johnston's lane as follows: he is to give as a 
donation 20 poles on each side of the lane, commencing at a (663) 
straight fence west of the house, and continue to the river; if 
more than 25 acres, to be given; if not that much, to be added on each 
side so as to make that quantity of land; or if the commissioners would 
prefer having the site north and south, will give 25 acres in that direc- 
tion, making the lane the center. Then adjourned sine die." Of the 
seven first-named commissioners, four-Miller, Wilson, Hightower, and 
Clayton-voted with the majority; and three-Edney, Jones, and 
Allen-voted with the minority4 Immediately after the final vote, and 
before the adjournment of the board, Hugh Johnston, whose proposi- 
tion had been accepted, was called into the room and informed thereof. 
I t  was then proposed that the seven first-named commissioners, all of 
them being then present, should proceed forthwith to survey the land 
and take a deed therefor; when the three who had voted against the 
site, suggesting that it was inconvenient for them to attend, requested 
the other four to do it, and declared that t h e y  would agree to what 
should be done by tpe four. I n  pursuance of this, these four went to the 
land, but before the survey began one of them, Miller, refused to pro- 
ceed, and went off. After his departure the remaining three had the 
land run off in an oblong of 26 acres, forty poles wide, and having its 
length east and west according to the first or first part of the proposi- 
tion of Johnston, and took a deed from him to the chairman of the 
County Court, which covered the site selected by the board of commis- 
sioners, and filed the same in the office of the clerk of the County Court. 
On 21 June it appears that ten of the persons who had been appointed 
commissioners in the act of Assembly met, in order, as the journal 
states, "to reconsider the vote theretofore taken as to the location of 
Hendersonville." After the object of the meeting was declared, two, 
Hightower and Clayton, desired it to be understood that they did not 
then consider themselves commissioners. A third, Colonel Chunn, who 
had not been present at the meeting of the board on 27 March, desired 
to understand whether or not the site for the village had been located, 
for if it had, he would not act as commissioner, but if not, he would act. 
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(664) And thereupon, on motion of Captain Miller, a vote was 
taken whether or not the site had been located, and the seven, 

who had made no objection to continuing to act as commissioners, voted 
that there had been no location. After this, Woodfin and Deaver, two 
of the five persons appointed by the County Court commissioners to lay 
off and sell the lots, being desirous of executing this their supposed 
duty, required of the other three, the present defendants, to unite with 
them in doing so, but they refused to comply with this request. An 
alternative mandamus having issued to the defendants, requiring of 
them to lay off and sell the said lots, or to show cause to the contrary, 
and they having made their returns thereto, the parties agreed upon the 
facts, and thereupon submitted the case to the decision of his Honor, 
J u d g e  Pearwon, on the last circuit, at Buncombe. H e  awarded a per- 
emptory mandamus, and from this judgment the defendants appealed 
to the Supreme Court. 

Cl ingman and H o k e  for defendants.  
T h e  Attorney-General for t h e  State .  

8 
GASTON, J., after stating the case as above, proceeded as follows: 

Upon the important question, whether the site for the seat of justice 
has been definitively fixed by those who were appointed by the Legisla- 
ture to select it, we entertain the same views which have been expressed 
by his Honor. Where a public act is to be done by commissioners for 
that purpose appointed, and the commissioners, or so many of them as 
by the terms of their appointment are required to act, do meet and 
confer, and a determination is made upon the subject by a majority of 
them, the majority will conclude the minority, and their act will be the 
act of the whole. Grendley v. Barker ,  1 Bos. & Pul., 229; E x  parte 
Rogers, 7 Cowan, 526. The act of Assembly authorized nine of the 
eleven commissioners to act. More than that number assembled, con- 
ferred, and resolved to fix on the site by a vote. The voice of the ma- 
jority announced upon that vote was the voice of the body; and accord- 
ingly the journal, after recording the vote, pronounces the result of it 

as the final decision of the board. After this decision, the board 
(665) had nothing else to do; it was functzcs oflicio. I t  adjourned sine 

die; and those of whom i t  had been composed had no right to re- 
assemble and vote that they had not selected a site. 

Entertaining this opinion, and presuming that i t  is very desirable 
that this county contention should be at  once settled according to the 
right on the main question, we feel reluctance in  differing from the 
judge on the question whether the seven persons first named in  the com- 
mission accepted the donation for the use of the county under the pro- 
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visions of the eleventh section. These persons having been all present ' 
when the final decision of the board was taken, and a majority of them 
having voted in concurrence with that decision, we agree with the judge 
in holding that they did resolve to accept Johnston's proposed dona- 
tion-and if that donation, as proposed, had been absolute and definite, 
the mere act of surveying the land and taking the deed might have been 
performed by 'any one or more of the commissioners, or by any agent 
or attorney, provided that these acts were done in conformity to the 
terms of the proposal. The Superior Court held that Johnston's propo- 
sition was absolute and defini teto give 25 acres, 20 poles wide on 
each side of the lane, commencing at a straight fence west of the house 
and continue to the river, accompanied with a declaration that if the 
commissioners preferred that the length of the proposed donation should 
lie north and south, instead of east and west, he would vary the proposi- 
tion accordingly. Now, it is not improbable that it was so understood, 
and that the commissioners, by their acceptance of it, without intimating 
a desire to have the land laid off in the form last suggested, meant to 
take the donation in the form first mentioned. But, after much reflec- 
tion, we feel ourselves bound to pronounce that, as the terms of accept- 
ance set forth the proposition in extenso as one in the alternative, the 
right to take the land, either according to the one or to the other form 
proposed, is reserved to those who are thereafter to act for the county- 
that is to say, to the seven commissioners. By the acceptance of John- 
ston's proposition by the full board, the site was established. I t  was 
to be west of his house, adjoining the fence, and on both sides of the 
lane; but, according to our interpretation of that proposition, the board 
left it to the seven commissioners who were then to act to choose 
how the land, the subject of the donation, should be run. And (666) 
if so, without inquiring whether all of the persons constituting 
this second commission should be actually present when the choice was 
made, it is clear that three of the seven could not make it. If they had 
reported their selection to their associates in full convention. and these 
h id  sanctioned, as they promised they would sanction, whai had been 
so done, of course the act would have become that of the whole body. 
But nothing of this kind appears to have been done. 

The mandamus. therefore. which has been ordered must be super- 
seded. I f  the controversy is not otherwise adjusted, the seven commis- 
sioners are those who have yet to act upon this subject; and if they will 
not, it is upon them the Court must be invited to act. 

We have considered the obiections which were taken to the form of 
laying off twenty-six acres, and concur in the opinion expressed below, 
that these are not well founded. We think the fair interpretation of 
Johnston's first proposition is that the parallelogram should be forty 
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* poles wide, comprehending the wagon road, which was to be in  the center 
as near as might be, and also that the parallelogram should extend so far . 
as to reach the river, not that the entire western boundary of the land 
should butt on the river. 

One question has not been raised by the parties, but our attention has 
been necessarily called to i t  by the facts of the case. The County Court 
appointed commissioners to lay off and sell the lots i n  the county town 
before any such town existed. I n  doing this, we. are of opinion that the 
court misconstrued the act of Assembly. Though the words of the 
twelfth section will admit of the interpretation that this appointment 
should be made at  the first term after the enactment of the statute, to 
us i t  seems clear that the Legislature meant the appointment to be made 
at  the first term after the purchase or donation of the land selected for 
the town was completed, as directed by the preceding section. We re- 
gard, therefore, the appointment made by the County Court as prema- 
ture and revocable at  least, if not absolutely void. 

The judgment of the Superior Court must be reversed. 
PEE CURIAM. Judgment reversed. 

Cited: S. v. Allen, 24 N. C., 184. 

(667) 
WILLIAM M. MONTGOMERY ET AL. v. WILLIAM B. WYNNS. 

Construction of Bequests-Statute of Limitatiom. 

1. In a bequest of slaves to a married woman for life, and then to all the 
children which she may have at the time of her death, and in case "any 
of them should die before marriage or arrival to full age," then the share 
of such to the survivors of them; "and if all of them die before marriage 
or arrival to full age," then over to other persons; the word "or" will be 
construed "and," and the limitation over will not be too remote, but will 
take effect upon the death of the mother and of all her children under 
age and unmarried. 

2. Wherever the statute of limitations is a bar to the recovery of one of sev- 
eral parties plaintiffs in an action of detinue, it will operate against all, 
though the others were under the disability of infancy. 

3. The possession by the tenant of a particular estate in chattels is not, after 
the expiration of the particular estate, necessarily adverse to the remain- 
derman, but it may be so, and that without any act or declaration of his 
to that effect, and therefore it is proper to be left to the jury to infer, if 
they so think, from the circumstances of the case, that the possession of 
the particular tenant, after the expiration of his estate, was adverse to 
the remainderman, without any precise declaration to that effect, or any 
act for the special purpose of making known his claim. 
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4. As to land, the particular tenant holding over stands towards the remain- 
derman as a tenant towards his landlord. But the idea of such tenancy 
does not belong to the ownership of distinct successive estates in per- 
sonal chattels, and not arising out of any contract between the parties. 

5. Adverse possession consists of actual possession with an intent to hold 
solely for the possessor to the exclusion of others, and as no color of title 
is requisite on which to found the possession of personal chattels, with or 
without a good title, the possession will be adverse, i f  the party holds for 
himself. 

THIS was an action of detinue for a slave named Cimon, tried at 
HERTBORD, on the last circuit, before his Honor, Judge Nash. 

The plaintiffs claimed the slave in question under the following clause 
in the will of Elizabeth Meredith : 

I "I lend to my granddaughter, Mary R. Montgomery, wife of George 
W. Montgomery, during her natural life, my two negro girls, Venus 
and Nancy, and man, Cimon; and upon her death I give the same to all 
the children which she may leave at the time of her death; and 
in case any of them should die before marriage or arrival to the (668) 
age of twenty-one years, then his, her or their share or shares to 
the survivors or survivor of them. And if all of them die before mar- 
riage or arrival to full age, then to the children of my granddaughters, 
Elizabeth R. Hare, Mary M. Montgomery and Julia A. Montgomery, 
to be equally divided per capita." 

I t  appeared in evidence that George W. Montgomery was the husband 
of Mary R. Montgomery, the granddaughter of the testatrix, as stated 
in the will, and that the slave Cimon was placed in his possession by the 
testatrix upon or soon after his intermarriage; that he continued in 
possession of said slave up to the time of his wife's death, which gap- 
pened in the spring of the year 1832 ; that the said Mary R. Montgomery 
left surviving her by her said husband three children, all of whom died 
in the fall of 1832 while infants, and without having been married; 
that after the death of his said wife, George W. Montgomery remained 
in possession of the said slave up to the time of the death of hi% last 
surviving child, and continued thereafter in the undisturbed possession 
of said slave, exercising all the control usually exercised by a master 
over his slave, up to the time of the death of the said George in the 
month of December, 1836 ; that in February following, one Isaac Pipkin 
was appointed his administrator, and took the said slave into his posses- 
sion, hired him out for that year, and in the ensuing year hired him to 
the defendant in this action. The plaintiffs proved further by Lewis 
M. Cowper, one of the executors named in the will of Mrs. Meredith, 
and who alone qualified thereto, that upon the death of his testatrix the 
negro Cimon was in  the possession of George W. Montgomery; that he, 
the executor, never interfered in any manner with his possession, nor 
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ever made any formal assent to the legacy, having never said anything 
in relation to the matter up to the time of the death of the said George; 
that there was a sufficiency of assets, without the said slave, to pay the 
debts; and that a short time before the bringing of this action, and 
while the defendant was in possession of the said slave, he, the witness, 
was called upon by the attorney of the plaintiffs to know whether he 
would assent to the legacy to them, and he thereupon made a formal 

assent. I t  was proved further that the present plaintiffs were 
(669) the only children of Elizabeth R. Hare, Mary M. Montgomery 

and Julia A. Montgomery, named in the said will, at the death 
of the survivor of the children of Mary R. Montgomery, wife of the said 
George W. Montgomery. I t  was admitted that William M. Mont- 
gomery, one of the plaintiffs, had been of full age more than three years 
before the bringing of this action. 

The defendant objected : 
1. That the plaintiffs were not entitled to recover because the limita- 

tion to them in the will was too remote. 
2. That the action should have been brought in the name of the 

executor. 
3. That the assent to the legacy of the plaintiffs having been made 

by the executor when the property was in the adverse possession of the 
defendants, and not before, they could not sustain their action. 

4. That the plaintiffs were barred by the statute of limitations. 
His Honor instructed the jury that the limitation over to the p1ai.n- 

tiffs, in the bequest of Mrs. Meredith, was not too remote; that this was 
one of those cases in which the law, to carry out the intention of the 
testatrix, as apparent from the will, and to prevent the bounty from 
being defeated, would convert the word o r  into and, whereby the devise 
after a life estate would be to a life or lives in being, and twenty-one 
years after, which in law is a good limitation. Upon the second and 
third points his Honor charged the jury that a legacy was an inchoate 
right, not perfected at law until the assent of the executor, and that 
when the executor did assent, it related back to the death of the testator ; 
and that, therefore, the action was well brought by the plaintiffs in their 
own name. Upon the last point he instructed the jury that if, in this 
case, William M. Montgomery was barred by the statute of limitations 
from bringing this action, the statute barred the other plaintiffs; that 
William M. Montgomery was not barred unless the possession of George 
W. Montgomery was adverse; that George W. Montgomery held the 

negro in question under the bequest in Mrs. Meredith's will by 
(670) which a life estate was given to his wife, and after her death, 

and the death of her children under age and unmarried, to the 
plaintiff; that during the life of his wife he held the negro in his own 
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right, and after her death he held him for his children, under the devise 
to them, as being their parent and next friend; and after their death he 
would still continue to hold him, under the devise in the will, for the 
benefit of the plaintiffs, until, by some declaration or act of his, he had 
signified his intention to hold him as his own property and adverse to 
the plaintiffs; that it was for them to say whether the defendant had 
satisfied them that George W. Montgomery ever had, by act or declara- 
tion, signified or made known his intention to hold the negro Cimon as 
his own property, and adverse to the plaintiffs; that if the defendant 
had so satisfied them, then the statute began to run from such act or 
declaration, and if he held more than three years from that time, that 
his title in this action would be good, because it would be a bar to Wil- 
liam M. Montgomery, and in that case they would find for the defend- 
ant; if, on the other hand, the defeAdant had not so satisfied them, then 
the statute was no bar, and they should find for the plaintiffs. There 
was a verdict and judgment for the plaintiffs, and the defendant ap- 
pealed. 

Iredell for defendant. 
Badger for plaintiffs. 

RUFFIN, C. J. The instruction to the jury upon the statute of limi- 
tations seems to the Court to lay down a principle that is not entirely 
correct. The possession of George W. Montgomery is presumed to be 
upon his own title and for his own benefit, and therefore adverse to the 
plaintiffs, as to the rest of the world, unless the circumstance that he 
had acquired the possession of the negro as owner of a particular estate 
prevents a possession, continued after the expiration of a particular 
estate, from becoming adverse to the remainderman. The plaintiffs 
cannot treat his possession as their own, upon the ground that some of 
them were infants; for, with respect to the statute of limitations, this 
action is to be regarded as if William Montgomery, who was of age 
more than three years before suit brought, was the sole plaintiff. 
Riden v. Frion, 3 Murp., 577. His H o ~ o r ,  indeed, placed the (671) 
question exclusively on the fact that the plaintiffs were remain- 
dermen. As we understand his language, he held that the possession in 
this case, after the death of Mrs. Montgomery and her children, could 
not, in law, be deemed adverse upon the strength of the possession itself 
and the notorious exercise of all ordinary acts of ownership, however 
long continued; but that there must be some further and distinct decla- 
ration, or act of the party, for the purpose of specially signifying or 
making known that he claimed the negro as his own property, and held 
adversely to the remaindermen. 
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The rule thus laid down would have an important influence on the 
right to a most valuable species of property amongst us, and we are 
not prepared to give our assent to it. By it the owner of a particular 
estate and the remainderman are placed upon the footing of bailee and 
bailor, of which we are not satisfied. As to land, the particular tenant 
holding over stands perhaps towards the remaindermen as a tenant to- 
wards a landlord. But the idea of such a tenancy does not belong to the 
ownership of distinct successive estates in personal chattels, and not 
arising out of any contract between the parties, or those under whom 
they claim. The one is not obliged to preserve the interest of the other. 
The owner of the present interest is not the bailee of the owner of the 
future interest, and there seems to be no reason of policy to authorize 
the fictitious creation of that relation between them. I n  many cases, 
no doubt, the jury may justly infer, as a fact, that the possession thus 
continued is not adverse to the remainderman. I n  the present case, for 
example, it would be a natural inference that after the death of their 
mother the father retained the possession for her children. They were 
his own; were infants probably, living with him; and the limitation 
over to them was in clear terms that could not be misapprehended even 
by a layman. Besides, the father had no shadow of claim against his 
children. But none of those reasons apply to the present plaintiff, and 
the same inference will not arise in any mind. The plaintiffs are 
strangers to G. W. Montgomery or connected with him collaterally 
and remotely only; one of them is of full age, and resident probably 

in the same neighborhood; and they claim under a bequest which 
(672) is valid only by professional construction, and, taken literally, 

would render the limitation to them void. I s  it not probable 
that G. W. Montgomery did not know that "or" could be read "and," 
and that therefore he might suppose the gift to his children to be, in 
law, absolute? If he did so believe, then, upon the death of the chil- 
dren, the father would be entitled as their next of kin; and if he so 
claimed, his possession was adverse. For adverse possession consists of 
actual possession, with an intent to hold solely for the possessor to the 
exclusion of others. No color of title is requisite on which to found the 
possession of personal chattels; and with or without a good title, the 
possession will be adverse if the party held for himself. But a color- 
able title or a plausible claim may tend to evince the nature of the 
possession; whether, for example, it be adverse or subservient to another 
title. I f  the principle stated by his Honor be admitted to be generally 
true, yet we think these are plainly grounds in this case on which a 
jury might find the possession to be adverse, without any precise dec- 
laration to that effect, or an act for the special purpose of making 
known his claim. With what actual intent the possession was kept was 
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for the determination of the jury, aided, indeed, by legal presumptions 
to a certain extent. I f ,  from the terms of the will and the interpreta- 
tion that an  ordinary man'would put on it, and from the length of the 
possession-by G. W. Montgomery and his administrator after the death 
of his children, and from the acts of ownership, the jury inferred that 
the defendant, and those under whom he claims, in  fact believed the 
title of G. W. Montgomery to be good, and for that reason kept the pos- 
session, the jury should have been instructed that such possession was 
adverse. We think those circumstances are evidence on which a jury 
might found such an inference, without the declaration required in  the 
instruction, and without any further act than the possession and the 
exclusive exercise of dominion over the negro; and, therefore, that the 
judgment must be reversed and a venire de novo awarded. 

PER CURIAM. Judgment reversed. 

Cited: Watkins v. Flora, 30 N. C., 380 ; Wear v. Burge, 32 N. C., 171. 

. (67'3) 
JAMES J. HOYT ET AL. V. ROBERT RICH. 

Fraudulent Grant-Demurrer. 

1. A grantee may, under the Act of 1798, 1 Rev. Stat., ch. 42, see. 31, proceed to 
vacate a subsequent grant fraudulently obtained, with knowledge of his 
previous grant, though the subsequent grant covers a part only of the 
land included in his grant. 

2. A petition under the Act of 1798, setting forth, as the matters constituting 
the fraud it charges, that the defendant, "at the time of obtaining his 
grant well knew, or had reason to believe, or had received some informa- 
tion that the land had been previously granted," may be demurred to for 
uncertainty; and if the defendant do not demur, but plead to the scire 
facias, query whether any judgment could be pronounced for the peti- 
tioner upon it. 

3. A grant which is sought to be vacated as having been illegally or fraudu- 
lently obtained must (at (all events where the proceeding is by scire 
facias) be vacated in toto, or not at all. 

4. To support an application on the part of the grantee to vacate a grant, be- 
cause of fraud in obtaining it, without knowledge of a previous grant for 
the same land, a case of clear fraud must be made out. Constructive 
notice of the prior grant-information that might have put a prudent man 
upon his guard before he completed his grant, a suspicion that the land 
or a part of it might not be vacant and unappropriated-that kind of 
notice which may be sufficient in equity to bar the plea of a purchaser for 
valuable consideration, is not enough to constitute the fraud contem- 
plated by the act. 
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THE plaintiffs filed a petition in the Superior Court of RUTHERFORD 
County, setting forth that on 26 November, 1796, two grants from the 
State issued to Tench Coxe for lands lying in said county; that by 
several mesne  conveyances the title of Coxe therein had been duly con- 
veyed to the petitioner; and that subsequently the defendant obtained a 
grant from the State for land lying partly within one and partly within 
the other of the said grants to Tench Coxe; charging that the grant to 
the defendant was obtained by fraud, he, the said defendant, knowing 
that the land thereby purported to be granted was not vacant, but had 
been previously granted as aforesaid, and praying that a scire facias 
might issue directed to the defendant, and requiring of him to show 
cause wherefore the grant so fraudulently obtained should not be vacated. 

The scire fac im issued accordingly, and upon the return thereof 
(67,4) the defendant appeared and put in an answer to the petition. 

I n  substance, it denied that the grants issued to Coxe; and if 
they did issue, that the title therein had been transferred to the peti- 
tioners; and that at the time he obtained his grant he knew that the 
land had been previously granted to Tench Coxe, or any other person; 
and averred that, in fact, the land granted to him was, at the time of 
obtaining his grant, vacant and unappropriated. The case, as stated 
by his Honor, J u d g e  Pearson, before whom the cause was heard, does 
not show that any issues were made up and tried, but merely that the 
court dismissed the petition, because, although it appeared that a part 
of the land comprehended in the defendant's grant lay within the 
boundaries of one of the grants under which the plaintiffs derived title 
and a part also within- the boundaries of the other of these grants, 
yet there was a part not covered by either of these elder grants, but 
which was in fact vacant and unappropriated at the timi when the 

L A  ,. 
defendant obtained his grant. His Honor declaring it to be his opinion 
that the petitioners had no right to complain as to that part of the 
defendant's grant which did not interfere \vith their land, and also that 
the Act of 1798. 1 Rev. St., ch. 42. sec. 31. did not provide for the case 
of a junior grant, which only in part interfered with a senior grant, 
and as to another part was valid, as being upon vacant and unappropri- 
ated land. From this judgment dismissing their petition, the peti- 
tioners appealed to the Supreme Court. 

ATo counsel appeared for t h e  petitioners in t h i s  Court .  
H o k e  for defendant.  

GASTON, J., after stating the case as above, proceeded as follows: 
The proceedings in this case have been so irregular that we should 
probably be obliged to reverse the judgment rendered below, even if we 
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concurred in the opinion expressed by the judge. The Act of 1798, 1 
Rev. Stat., ch. 42, sec. 31, which first authorized a person claiming title 
under a grant, and aggrieved by the issuing of a subsequent grant, to 
have the latter vacated upon his ~eti t ion,  because made against 
law or obtained by false suggestions, surprise or fraud, directs (675) 
that a scire fac%as shall issue as the leading process; that the 
proceedings thereon shall conform to the general rules of practice 
in such cases; and that if, upon verdict or demurrer, the court be- 
lieve that the grant was made against law, or obtained by fraud, sur- 
prise, or upon untrue suggestions, they may vacate the same, and a copy 
of their judgment shall be filed in the Secretary's office. The rules of 
practice referred to are the established rules of pleading and trial which 
obtain at common law on a scire facias to repeal the King's letters 
patent. I n  such cases the scire facim ordinarily issues out of and is re- 
turnable into the court of the Chancellor, but the jurisdiction exercised 
thereon by the Chancellor is a part of his common-law jurisdiction, and 
the pleadings and trials are according to the course of the common law. 
If the parties come to an issue, the Chancellor cannot try it. According 
to the course of common-law proceedings, none but a jury can try dis- 
puted facts, and therefore, in such a case, he delivers the record into the 
court of King's Bench for a trial at bar. But if the pleadings termi- 
nate in a demurrer, the Chancellor pronounces the judgment of the law 
thereon. See Cme of the Prince, 8 Repts., 1, and Queen, v. Bezudley, 
1 P. Wms., 207; also 4 Inst., 88; Dyer, 197, b. 2 Wills. Ed. of Saund., 
note 72 o. When, therefore, the Legislature thought proper to delegate 
to persons aggrieved by a patent' illegally or fraudulently made the 
high prerogative writ of scire facias, to have the patent revoked and 
vacated, it was deemed expedient to declare that the proceedings thereon 
should be according to the ancient law of the land-where judgment 
follows upon a verdict or demurrer. I t  has been since deemed expedi- 
ent to enact that where proceedings are to be instituted on the part of the 
State to vacate a grant they shall be instituted before this Court, and 
shall be here proceeded on according to the course and practice in 
equity causes. Act 1830, ch. 2 ;  1 Rev. Stat., ch. 42, see. 33. I t  may 
become a question how this Court, in the exercise of that jurisdiction, 
will have disputed facts tried; but, assuredly, none of the provisions 
of this act have any bearing on cases instituted by petitions of indi- 
viduals under the Act of 1798. The question directly decided 
below has never, that we are aware of, been before judicially (676) 
considered. I t  is an important question, and not altogether free 
from difficulty. We agree with his Honor in thinking that a grant, 
which is sought to be vacated as having been illegally or fraudulently 
obtained, must (at all events, where the proceeding is by scire facim) 
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be vacated i n  toto or not at all. I t  is an entire thidg-alleged to have 
been procured by imposition on the State, in evasion or violation of 
its laws. I f  these allegations be properly preferred and fully sustained, 
then the grant is in law ascertained to have wrongfully issued, and is 
to be vacated, and if they be not, it is in law good, and must stand un- 
revoked. There can be no question, we think, but that such is the set- 
tled law under the old-fashioned scire facias to repeal the King's letters 
patent, and that such was the law before 1830, when the State sought 
by scire facias to annul her grants. The inquiry then resolves itself 
into this: Does the Act of 1798, which authorizes the sci. fa. to be sued 
out on the petition of an aggrieved individual, restrict this remedy to 
him who has a right to the whole of the land alleged to have been im- 
properly granted, and who is therefore aggrieved to the full extent of 
the illegal grant, or concede i t  to every one who has right to any portion 
of the land granted, and is aggrieved in part only by that grant? I t  is 
possible, perhaps probable, that the attention of the Legislature, when 
passing the Act of 1798, was not distinctly called to this inquiry; but, 
however that may be, the Court has no other mode of collecting their 
will than by the language they have used, except that so far as that lan- 
guage is ambiguous we may take into consideration the mischiefs which 
may attend the one or the other of the expositions of which it is sus- 
ceptible. Upon the words of the act, we should find great difficulty in 
saying that there is room for the restricted interpretation which the 
act received below. There is no other designation of those authorized 
to petition than by the words "any person or persons claiming title to 
lands under a grant or patent from the King, the Lords Proprietors, or 
the State of North Carolina. who shall consider himself or themselves 
aggrieved by any patent or grant to any other person against law, or 

obtained by false suggestions, surprise or fraud." I t  has been 
(677) settled that none but those aggrieved by the patent sought to be 

vacated. because of a previous interest in the subiect-matter of 
that patent, are entitled to the remedy given by the act. The petitioner 
must be in fact a person aggrieved, and not an officious intermeddler. 
Crow v. Holland, 4 Dev., 417; Hoyle v. Logan, ib., 495; Peatherston, v. 
Mills, ib., 596. But if he be aggrieved-if he have a previous interest 
in the subject-matter of the new grant-if his title under the old grant 
may be clouded thereby-he comes manifestly within the description 
given by the act, whatever may be the extent of his grievance. I t  is 
because the patent complained of, if it remain unrepealed, may do h im 
injury, t h a t  he has the right to demand its repeal, if he can show 
grounds sufficient in law to repeal it. But we apprehend that we should 
do violence to the plainly declared will of the Legislature were we to 
hold that he should not be permitted to exercise this right unless that 
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injury were coextensive with the whole subject-matter of the grant. We 
must not, where the law is plain, claim to be wiser than the lawmakers. 

But if the words were less explicit, we are by no means certain that* 
the inconveniences of the more obvious construction are so great as to 
justify a departure from it. We say nothing now of an application to 
vacate a patent merely because of irregularities in obtaining it. How 
far these irregularities may be availed of, when the application is made 
by an individual alleging himself to be aggrieved, opens a field for 
inquiry into which we do not mean to enter. I t  is enough to say that 
perhaps there are irregularities of which the State may complain, 
which, if waived by her, cannot be regar'ded as aggrieving any indi- 
vidual, and furnishing to him sufficient cause for a scire facias. Our 
remarks are confined to the case before us, which is an application to 
vacate a grant because of fraud in obtaining it, with knowledge of a 
previous grant for the same land. Now we have no hesitation in saying 
that to support such an application a case of clear fraud must be made 
out. Constructive notice of the prior grant-information that might 
put a prudent man upon his guard before he completed his grant, a 
suspicion that the land or a part of it might not be vacant and 
unappropriated-that kind of notice which may be sufficient in (678) 
equity to bar the plea of a purchaser for valuable consideration, 
is not enough to constitute the fraud contemplated by the law. We 
adopt the language, so far as it is applicable, which was used by a 
learned judge in a case somewhat analogous, where a registered was 
sought to be postponed to an unregistered conveyance because of fraud: 
"We cannot permit fraud to prevail, but it shall only be in cases where 
the notice is so clearly proved as to make it fraudulent in the grantee 
to take out a grant in prejudice to the known title of another, that we 
will adjudge the grant to be vacated.'' Wyat t  v. Burwell, 19 Ves., 439. 
Where such a fraud is actually established, the grantee has little cause 
to complain if, as a penalty for his criminal act, he lose not only what 
he sought to take dishonestly from another, but that which he might 
honestly have secured to himself, if he had confined his grant thereto. 

Perhaps, however, some real inconveniences may be found in prac- 
tice to result from the construction we feel ourselves bound to adopt; 
but, on the other hand, it is obvious how completely the remedy pro- 
vided by the law may be evaded if the other construction obtain. A 
fraudulent grantee will save himself effectually therefrom if he but 
take care that his grant, however injurious to others, shall include one 
acre of vacant land. By this contrivance he may practically repeal all 
the enactments of the law for the benefit of persons aggrieved. 

We have entertained serious doubts whether the petition in this case 
is not too vague to warrant any judgment for the petitioner on the 
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scire facias. I t  charges, indeed, that the defendant procured his grant 
by fraud; but in setting forth, as it was necessary should be set forth, 
the matters constituting the fraud, it charges that the defendant, at the 
time of obtaining his grant, well knew or had reasons to believe or had 
received some information that the land had been previously granted. 
A demurrer to the scire facias because of this uncertainty in the petition, 
we think, might have been sustained. But as the defendant did not 
demur, but pleaded to the scire facias-for so we must understand his 

answer, as the petition, if the objection had been taken, might 
(679) and probably would have been permitted to be amended; and as 

the uncertainty might have been cured by verdict on specific , 

issues, had not the judge dismissed the petition without a trial, because 
of what we believe an erroneous conception of the law, we forbear from 
expressing any decided opinion upon that point. 

I t  is the judgment of this Court that the judgment of the Superior 
Court be reversed and the cause remanded for further proceedings 
therein. 

PER CUEIAM. Judgment reversed. 

Cited: Holland v. Crow, 34 N. C., 281. 

MEMORANDUM. 

At a meeting of the Governor and Council, held at the Executive 
office on 10 February, 1840, Edward Hall, Esquire, of the town of War- 
renton, was appointed a judge of the Superior Courts of Law and 
Equity for this State, vice Judge Saunders, resigned. 



I N D E X  

ACCORD AND SATISFACTION: 
See EVIDENCE, 5. 

ACCOUNT : 
See JUSTICE'S JURISDICTION. 

ACTION : 
Generally, where matter subsequent bars a n  action, i t  consists of some 

act or agreement on the part of the plaintiff himself, a s  in  the case of 
a payment received after the action is  commenced. Haughton v. 
Leary, 14. 

See COMMENCE~ENT OF SUIT; COVENANT, 1. 

ADMISSIONS : 
See DECLARATIONS AND ADMISSIONS. 

AGENT : 
See HUSBAND AND WIFE. 

AGREEMENT : 
1. Where an agreement was made between A and B for the purpose of 

settling all controversies between them, and in which they acknowl- 
edged, among other things, that  they were tenants i n  common of all 
the lands which they had purchased from C, a memorandum endorsed 
on the agreement by the parties that  i t  was not to  extend to the suit 
of D's heirs against B and C, "and A, a s  agent or attorney for said 
heirs," cannot be understood to except from the operation of the 
agreement the acknowledgment of the tenancy in common in the said 
land between A and B, although the suit of D's heirs, for whom A was 
agent, was for the same land. Ross v. Durham, 182. 

2. Where the controversy in  a cause turns upon the meaning of the par- 
ties t o  a verbal ag'keement in  relation to a matter upon which there 
is  room for dispute, i t  is proper for the judge to leave it  to the jury 
a s  a question of fact to ascertain what was the agreement of the 
parties in  relation to such matter. Islay v. Stewart, 297. 

See ASSUMPSIT; CONTRACT. 

ALIENS : 
See CITIZENS, 1, 2, 3. 

AMENDMENT: 
A conclusion in a warrant for a penalty against the form of the statute, 

when it  should be against the form of the statutes, is a substantial 
defect which is not cured by the verdict. But the Supreme Court, 
under the first and tenth sections of the third chapter of the Revised 
Statutes, may amend the defect, a s  it does not change the issue be- 
tween the parties, and is, according to the right and justice of the 
matter, found by the jury. State v. Muse, 463. 

See APPEALS, 7, 8; DISCONTINUANCE. 
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APPEALS : 
1. Upon appeals from interlocutory judgments nothing should be certified 

excepting so much of the case below as is  necessary to present the 
point to be reviewed. Smith v. Collier, 60. 

2. An appeal will not be sustained where there is no judgment between 
the parties, nor a t  the instance of one who is  not a party to  the cause. 
site; v. Blake, 90. 

3. Where, upon a conviction .for fornication and adultery, the defendants 
were fined severally, and nothing was said as  to  how the costs should 
be paid: I t  was held, that  the judgment was several as to the costs 
also, and that one might appeal without the other. State v. Jolly, 
108. 

4. Appeals in criminal cases annul the sentences rendered below, and 
whether the sentences be approved or disapprove+, they a re  not to be 
affirmed or reversed i n  the Supreme Court; but the decision of that 
Court is to be certified to the court below, with instructions to  pro- 
ceed to judgment and sentence thereon agreeably t o  that  decision and 
the laws of the State. State v. Manuel, 144. 

5. In  a n  action of assumpsit i n  the County Court against two, i f  they 
plead separately %on assump&," but the jury find a verdict and 
assess damages jointly against both, one cannot appeal without the 
other, and if the appeal a t  the instance of one alone be carried up 
and placed on the trial docket of the Superior Court, and the plain- 
tiff obtain a n  order a t  the first term to take a deposition and the 
cause be then continued to the next term, it  will a t  that term be dis- 
missed, upon the motion of the plaintiff. Dunns v. Jones, 291. 

6. On appeals to the Supreme Court questions of law-except such as  
appear on the record strictly so called-are not allowed to be raised 
i n  that  court which were not before the court from which the  appeal 
was taken. The case made by the judge below is regarded, as  nearly 
as  possible, in  the light of a bill of exceptions for specified errors. 
The presumption is, that  whatever is not complained of was right- 
fully done; but this presumption cannot bold against what appears. 
When by no reasonable intendment facts can be supposed to have 
been shown upon which the charge of the judge was given, and with- 
out which the charge misdirected the jury upon a question of law 
presented by the pleadings and evidence upon a matter material to 
the issues which they had t o  try, a n  error is  presented upon a point 
which, though not made in the court below, the Supreme Court can- 
not overlook. Ring v. King, 301. 

7. An order of the Superior Court, either allowing or rejecting a motion 
for an amendment, where the court, has the power to  amend, is a 
matter of discretion, and cannot be appealed from. Anders v. Mere- 
dith, 339. 

8. The fixing the terms on which a n  amendment is allowed is a matter of 
discretion with the court which allows it ,  and i t  is  not the proper 
subject of appeal. Clements v. Van Norden, 377. 

9. An appeal will not lie from a judgment which is, in its nature, and 
professes to  be, final, when i t  appears that  a t  the same term wherein 
the judgment purports t o  be rendered a ,  rule was obtained by the 
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party cast t o  exclude from the taxed costs certain witness tickets, 
which rule was "suspended and continued over to the next term of 
the court for hearing." Goodbread v. Wells, 413. 

10. The Superior Courts may grant a new trial on the ground of excessive 
damages, but that is a matter exclusively within their jurisdiction 
and cannot be reviewed on a n  appeal. B r o m  v. Morris, 565. 

11. Upon a n  appeal from a n  interlocutory judgment in  the Superior Court, 
allowed under the Act of 1 8 3 1 , l  Rev. Stat., ch. 4, sec. 23, the Supreme 
Court cannot receive a suggestion of the diminution of the record, 
and thereon take steps for bringing up the proofs, or in any res= 
altering the form in which the case is sent up; and if the judge of 
the Superior Court send up points which he has decided, without also 
sending up his finding of the facts on which those points arise, or 
sending the evidence, a t  least on which he grounds his opinion, the 
Supreme Court will be unable to decide the matter of law raised on 
the record, and, consequently, cannot take jurisdiction of the case, 
but will dismiss the appeal as, having been improvidently granted. 
Morrison v. McElrath, 612. 

12. If, upon an appeal by one alone of two or more parties to a judgment 
in  the County Court, the Superior Court proceed in the cause, and 
render a judgment therein against the appellant, and he thereupon 
appeal to the Supreme Court, the latter Court will not dismiss the ap- 
peal for want of jurisdiction to entertain it. Stiner v. Cawthorn, 640. 

See CASE STATED FOR THE SUPREME COURT, 4 ;  DOWER, 8 ;  JUSTICES; WRIT 
OF ERROR, 1. 

ASSAULT AND BATTERY: 
In  a n  action for a n  assault and battery the plaintiff usually, and as  a 

general rule, has a right to  expect a fair compensation in damages 
for the injury really sustained; but, in addition to this, the jury may 
be sometimes called upon to give exemplary damages by way of pun- 
ishment, when it  appears that  the defendant was actuated by malice 
and a total disregard of the laws, and the plaintiff was in  no wise to  
blame. Causee v. Anders, 388. 

See TENANT IN COMMON, 2. 

ASSIGNMENT : 
The distinction between an assignment and an underlease depends solely 

upon the quantity of interest which passes, and not upon the extent 
of the premises transferred. When, therefore, the lessee of a house 
for seven years demises part of the house to another for the whole of 
his term, it  is not under lease, but an assignment pro tanto. Luns- 
ford v. Alereander, 166. 

ASSUMPSIT : 
Where an agreement in  writing was made for the exchange of slaves, and 

one of the parties afterwards refused to complete the contract: I t  
was held, that the latter might maintain a n  action of assumpsit on 
the special agreement. Mobley v. Fossett, 93. 
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I ATTACHMENT : 

See LEVY, 1, 2. 

AWARD : 
1. If a cause be, by a rule of court, referred to certain arbitrators or a 

majority of them, a n  award made by a majority of the rekrees named 
will not be vitiated by other persons, not named in the rule of refer- 
ence, joining in and signing the award. Carter v. Sums, 321. 

2. The Court will always intend everything i n  favor of a n  award, and 
will give such a construction to i t  that  i t  may be supported, i f  possi- 
ble. Therefore, where the arbitrators to whom a cause was referred 
returned an award, stating that "we agree that  E. S. (the defendant) 
pay all  cost and assess the plaintiff's damage to one hundred dol- 
lars," it  will be intended that the defendant is awarded to pay the 
one hundred dollars a s  well a s  the cost to  the plaintiff. Ibid. 

3. An award is sufficiedtly certain that  is  certain t o  a common intent; 
and the Court will not intend a n  award to be uncertain, but the un- 
certainty must appear on the face of the  award, or by averment. 
Hence, a n  award made under a rule of reference i n  a cause stating 
that the arbitrators "agree that E. S. pay all  cost and assess the plain- 
tiff's damage to one hundred dollars," is  sufficiently certain, a s  it  
means that  the defendant is awarded to pay to the  plaintiff one hun- 
dred dollars, and also his cost expended i n  the cause referred. Ibid. 

See EJECTMENT, 2. 

BAIL: 
If two joint obligors be sued and one of them give bail, such bail cannot, 

upon being compelled to pay the debt by proceedings against him as 
such, sustain a n  action against the other obligor for money paid to 
his use, there being no privity between the bail of one obligor and his 
co-obligor. Osborn v. Cunningham, 559. 

BASTARDY: 
A payment to  a mother, made by the reputed father of her bastard child, 

i n  full satisfaction for the maintenance of the child, may, !f made 
before any order for that purpose, very properly influence the Court 
in  saying what further sum he shall pay, i f  i t  shall happen that  the 
child is supported by her; but certainly cannot operate as  a bar t o  the 
power of the Court to make whatever order i n  the premises the main- 
tenance of the child or a just compensation to the person who may 
have maintained the child may require. Ktate v. Harshaw: 506. 

BEQUEST: 
1. Where a testator bequeathed his negro woman Dice to  his daughter 

Betsy, and added, "The first born of Dice that  is  living hereafter to 
fall to  Martha Tenneson": I t  was held, that  the intention of the 
testator was to give to Martha Tenneson the first child that should 
be born alive of the body of Dice after the time he was speaking, 
t o  wit, the date of his will, and that  she would take such first-born 
child whether born in the lifetime of the testator or after his death. 
Pearson v. Taylor, 188. 
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2. Where a testator, after leaving all his negroes to his  wife for life, and 
giving his son, after his wife's death, a negro woman named Suck, 
bequeathed to his daughter as  follows: "After my wife's decease, I 
give and bequeath to my daughter, M. M. C., one negro boy; and if 
my'negro woman Suck should have another child, I give it  to my 
daughter, M. M. C."; and after the testator's death, and during the 
life of his widow, Suck had two children, of whom the elder died in  
the lifetime of the widow and the other survived her: I t  u a s  held. 
that  by the bequest only one, and that  the first-bow, child of Suck 
was given to the daughter; that in  such first-born child she took a 
vested interest immediately upon the death of the testator; and 
that  although such child died i n  the lifetime of the widow, yet the 
daughter had no title, upon the death of the widow, to the other child 
of Suck, which was then living. Conner v. flatchwell, 202. 

3. Where a testator bequeathed a negro woman to his wife for life, and 
if the negro woman should have another child, then after his wife's 
decease that  his daughter should have the child: I t  was held, that  
the assent of the executors to the legacy of the negro woman to the 
wife for life was an assent of the bequest of the child to the daugh- 
ter,  although such assent was given before such child was born. Ibid. 

4. Where a testator, after bequests of slaves to each of his three grand- 
sons "and their heirs forever," and leaving them his executors and 
residuary legatees, bequeathed to his granddaughter as  follows: "I 
give to my granddaughter, J. T. A., ten negroes, by name, Jane, etc., 
to have and to enjoy the said negroes during her natural life, and a t  
her death to be equally divided amongst the heirs of her body, or in  
case she should die without a surviving child or children, that the 
said negroes with their increase shall return to my three grandsons 
as  above named, or their heirs": I t  toas held, that the granddaugh- 
ter took only a life estate in the slaves, with a contingent remainder 
to such of her children as  should be living a t  her death. Allen u. 
Pass, 207. 

5. An assent by a n  executor to a bequest for life where, upon the termina- 
tion of the life estate, i t  is not necessary for the purposes of the will 
that  the executor should retake possession of the thing bequeathed, 
operates a s  a n  assent also to  the ulterior bequests. And where the 
tenant for life, who is himself executor, retains possession of the 
thing bequeathed for thirty years, the jury not only may, but is 
bound, to  infer an assent to  the bequest. Lewis v. SmSth, 471. 

6. Acquiescence by a n  executor in the possession or sale by the legatee 
for life of the thing bequeathed furnishes a ground for inferring a n  
assent to the ulterior bequest. But where the person nominated 
executor in  the will refuses or neglects to accept the office, no acqui- 
escence on his part, nor act of his not amounting to a n  act of admin- 
istration, will justify the inference; because, i n  order thereto, there 
must be in  fact an executor to assent. White v. White, 526. 

7. Where a testator, in  one clause of his will, lends to his wife all  his 
estate, real and personal, for life, and in a subsequent clause provides 
that  after the  death of his wife his son shall have a particular negro 
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BEQPEST-Continued. 
woman, but that  her second-born child after that time sha1.l be given 
to his grandson: I t  seems, that  the widow takes a life estate in  the 
child. Ibid. 

8. A bequest of slaves to the testator's daughter "for her use and benefit 
during her natural life, and then to descend to the heirs of her body, 
if any; if not any' heir, then to her lawful heirs," gives to  her the 
whole and absolute interest i n  the slaves. Floyd v. Thompson, 616. 

9. I n  a bequest of slaves to a married woman for life and then to all the 
children which she may have a t  the time of her death, and i n  case 
"any of them should die before marriage or arrival to full age," then 
the share of such to the survivors of them; "and if all of them die 
before marriage or arrival to  full age," then over to other persons; 
the word "or" will be construed "and," and the limitation over will 
not be too remote, but will take effect upon the death of the mother 
and of all her children under age and unmarried. Montgomery v. 
Wgnns, 667. 

BILLS AND PROMISSORY NOTES: 
1. I n  an action against the endorser of a promissory note or negotiable 

bond, since the Act of 1827, ch. 2 (see 1 Rev. Stat., ah. 13,  sec. 111,  
for making endorsers of promissory notes sureties, i t  is  unnecessary 
to state in  the declaration, or prove on the trial, any demand on the 
maker of the note or obligor of the bond, and notice of nonpayment 
to the endorser. Williams v. Irwin, 70. 

2. In a n  action against the endorser of a promissory note, since the Act of 
1827, ch. 2 ( 1  Rev. Stat., ch. 13,  sec. l l ) ,  i t  is  unnecessary to state in  
the declaration, or prove on the trial, notice of nonpayment. Dis- 
nzukes v. Wright, 74. 

3. A note payable to A. B., "cashier, or order," and "negotiable and pay- 
able" at  a particular bank, is  payable to A. B. individually, the word 
"cashier" being only descriptive of the person; and the expiration of 
the charter of the bank a t  which the note is "negotiable and payable" 
will not, a t  law, affect his right to recover it. Horah v. Long, 416. 

4. The Act of 1827, 1 Rev. Stat., ch. 13, sec. 11,  making the endorsers of 
negotiable notes liable a s  sureties, applies in those cases only where 
not only the endorsement in  question, but all the antecedent endorse- 
ments (not expressed to be without recourse) have been made within 
this State. Ingersoll v. Long, 436. 

5. The object of the Act of 1827, 1 Rev. Stat., ch. 13, sec. 11, making the 
endorser of a negotiable note liable a s  surety, was not to bind him as 
though he had signed the note with the maker a s  surety-not to  make 
him liable to  the endorsee if the endorsement were made without 
consideration, nor to deprive him of the protection which the  acts of 
limitation had extended to endorsers, but simply to change the en- 
gagement which the law theretofore implied from an endorsement 
not expressed to be without recourse into an engagement to pay the 
note to the holder, a t  all events, if the  maker did not pay it. Ibid. 

6. A negotiable instrument payable to R. G., "agent of his assignees, or 
order," cannot be sued upon, a t  law, in  the name of the persons who 
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BILLS AND PROMISSORY NOTES-Continued. 
were assignees of R. G. by a deed executed before the date of the  
negotiable security, without his endorsement. Grist v. Backhouse. 

See EVIDENCE, 5, 8, 16; INTEREST; SURETY AND PRINCIPAL, 1, 2, 3; USURY, 
7, 8, 9, 10. 

BOND : 
1. An alteration of a bond by a stranger in  a material part does not 

avoid i t ;  but where it  was declared on as  a bond of 12 50-100 dollars, 
and the evidence was that  it  had been altered to that sum from 
7 50-100 dollars, the plaintiff has not a right in  that  action to recover 
the latter sum, because his evidence does not, upon non est factum, 
support the issue made by his replication. Mathis v. Nathis, 55. 

2. To prove the execution of a bond the testimony of a n  attesting witness, 
or if there be none, of the handwriting of the obligee, is the ordi- 
nary mode; but this is  not exclusive of other modes; as where one 
whose name purported to be signed to a bond procures the custody 
of i t  and erases his name, the execution of i t  by him may be inferred 
from his spoliation. Cor'nish v. Sheelc, 58. 

3. Where there is a n  ambiguity in the condition of a n  obligation, which 
cannot otherwise be removed, the law adopts the construction which 
is the most favorable to  the obligor; but no formal or technical words 
are essential to the constitution of a condition, and any set of words 
from which it  can be satisfactorily collected that it  was the intention 
of the obligor to bind himself to the performance of a duty will be 
sufficient to make the performance of that  duty a part of the condi- 
tion of his obligation, McLane v. Peoples, 133. 

4 No particular form is necessary in  the delivery of a bond; the mere 
throwing it  on the table, or any act or word from which the inten- 
tion of the obligor to  put the bond in the possession of the obligee 
may be inferred, is  sufficient. Hence, where the obligor had signed 
the bond while i t  was blank as  to  the amount, and the agent of the 
obligce, after it  was filled up, presented i t  to the obligor and told him 
the amount, a t  which the obligor expressed his surprise, but acknowl- 

. edged his signature to the bond, and did not object to the agent re- 
taining it as  his (the obligor's) act and deed: I t  was hela, to  be 
sufficient evidence from which to infer a delivery. Blackwell v. Lane, 
245. 

5. A person's putting his name to a bond as  a subscribing witness with- 
out the knowledge or consent of t h e  obligor is not such a n  addition 
to or alteration of the bond as to vitiate and render it  void. Ib id .  

See EVIDERCE, 11-16. 

BOUNDARY: 
1. Where a deed calls for a line along the bank of a river, and after the 

date of the deed the bank of the river is changed by excessive floods 
producing violent and visible alterations, the boundary will not shift  
with the change of the river, but will be where the bank was a t  the 
date of the deed. Lynch v. Allen, 190. 
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2. When a deed contains a double description, "along the river" and "a 
marked line," the natural boundary is the more important descrip- 
tion, and will control the marked line. Ibid. 

3. In  questions of boundary the distance called for in a certain line in  the 
deed must govern, unless the party can show that a corner was made 
beyond such distance. I n  order to fix the terminus of such line, he 
will not be allowed to reverse a subsequent line, unless by so doing 
there exists something to render the means of identifying it  more 
certain than the calls of the deed; but i f  i t  appear that the subse- 
quent line was actually run and marked, the prior line may be ex- 
tended to it  in order to ascertain the true corner. Ring v. King, 301. 

4. Where a grant calls for a certain course from one corner to another, 
without saying by a line of marked trees, and the corners are both 
established, the direct line from the one corner to the other is the 
boundary, although there may be a line of marked trees between the 
corners, but varying in some places from the  direct line; but if, in 
the description, a line of marked trees be called for in addition to  the 
course, the line of marked trees is  then to be followed, though variant 
from the  course. Hough v. Horn, 369. 

5 .  When a certain course is called for in  a grant along a public road from 
one corner to another, and the corners are  identified, the public road 
is the boundary, though varying from the course; and if there be two 
tracks of the road for part of the distance, i t  is a question for the 
jury to ascertain which track was the public road a t  the time of the 
grant.> Ibid. 

6. Where a line of a grant is called for and then along that and another 
line of the same grant to a corner of another grant in such second 
line, and it  is not certain whether the first or third line of the 
grant be meant by the first call, the corner of the second grant 
must be gone to, whether by the way of the first or third lines of the 
first grant; and the corner of the second grant must be reached, 
whether i t  is immediately on the line of the first grant or some short 
distance from it. Hough v. Dumas, 473. 

7. When a grant calls for a corner of another, but leaves it indifferent 
which of two particular corners is meant, the second call of the grant 
may be resorted to for the purpose of removing the uncertainty and 
ascertaining which of the two was intended. Ibid. 

8. The construction of a deed, upon the question of boundary, is  as much 
a legal question as  upon any other point, although i t  is the province 
of the jury to say which, or where situate, may be the particular tree, 
stone or stream called for; and it is  a principle of construction clearly 
settled that a natural and permanent object shall be deemed the 
boundary in  preference to the line designated by course and distance. 
I t  is t rue that the call for a natural boundary may be, itself, vague or 
imperfect, or even contradictory; as  for a stream where there a re  
two of the same name, or i t  be uncertain which of the two bears the 
name, or for two natural objects, e, g., a branch and a pocosin, which, 
upon evidence, appear not to be identical, but to be a t  different 
places; then, necessarily, the case is open for evidence to the jury a s  
to  which was the object meant, and by which the survey was actually 
made. Becton v. Cheswt,  479. 
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9. If the call of a grant be "up a pocosin and branch N. 71 degrees W. 45 
poles; thence, still along said branch and joining Keith's land, N. 15 
degrees W. 98 poles; thence N. 66 degrees W. 87 poles to a gum near 
the' branch"; and there is  nothing to show a discrepancy i n  the 
objects called for, to wit, the pocosin and branch, the only question is; 
whether the branch, a s  a distinct natural object, in  itself defined and 
appropriate for the line of a patent, is  to be followed in preference to 
the mathematical description by course and distance, and i t  is clearly 
settled that  i t  is. Ibid. 

10. Where a grant  describes a tract of land as  lying on a river and begin- 
ning below the mouth of a branch, and the last line but one calls for 
a tree on the river and thence up the  river to the beginning, these 
termini ,  independent of the other calls of the grant for the branch, 
clearly fix the beginning of the survey on the river. Ibid. 

See DEED, 2;  EVIDENCE, 4. 

BROKER: 
1. It is  not to be assumed that  a bill broker, undertaking to negotiate 

notes in  the market for another person, upon the best terms in his 
power, took them on his own account-especially when a third per- 
son is found to be the holder and i t  appears that he acted as broker 
in  good faith. Long v. Gantley,  457. 

2. A bill broker may be constituted the  agent of t h e  buyer, and also of 
the seller of notes, and in that character, by acting for each of his 
principals in  the usurious discount of a note, may make a contract, 
which may be a n  usurious one, entered into by the principals through 
the broker, a s  their common agent. But there is nothing In the 
character of a bill broker, or in  his transactions, that  necessarily 
constitutes him the agent of both the seller and buyer of paper pass- 
ing through his hands; the contrary is  to be inferred, and it  is to be 
supposed that  he is the agent of one only, because, after contracting 
with one, i t  is inconsistent with the interest of that  one, and with the 
broker's duty to him, to undertake the same office for the other party. 
Ibid. 

BURGLARY: 
I n  burglary the in tent  to steal is most satisfactorily proved by a n  actual 
- stealing. State  v. Jesse, 95. 
See FORMER ACQUITTAL, 4. 

CAPIAS AD SATISFACIENDUM: 
A precept from a single justice of the peace, endorsed on a magistrate's 

judgment and directed to the sheriff, commanding him "to take the 
body" of the defendant "and him safely keep until he is  discharged 
a s  the law directs," though an informal, is  yet a valid ca. sa., and 
will justify the sheriff in  making a n  arrest under it. State v. Reeves,  
327. 

CASE AGREED: 
1. Where certain facts are agreed upon for the purpose of presenting a 

particular question to the court, t h e  case is  not open t o  a n  objection 
raising another question upon a particular fact not appearing i n  the 
statement. Parley v. Lea, 307. 
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CASE AGREED-Co?ztinued. 
2. If a case agreed do not state a fact, but sets forth only evidence tend- 

ing to show the fact, it is incompetent for the court to  infer the  fact 
from any evidence which does not, i n  law, establish it, or to  direct 
the  jury so to infer it. Williams v. Peal, 609. 

See EXECUTORS AND ADMINISTRATORS, 9. 

CASE STATED FOR T H E  SUPREME COURT: 
1. Upon a motion for a new trial every presumption is to be made in 

favor of the verdict of the jury and the correctness of the instructions 
of the court; hence, the  want of a case stated i n  the record sufficient 
to authorize the verdict, or give rise to  the opinions delivered by 
the judge, does not, per se, render the judgment erroneous. I t  is 
deemed right until the contrary appear; and therefore the record 
must set out such of the proceedings a t  the trial as  will show affirma- 
tively that  there was no error; otherwise it  must necessarily be 
a'ffirmed. Honeycut v. Angel, 449. 

2. If the plaintiff were bound to support the affirmative of a n  issue made 
by the pleadings, and the judge instructed the jury that  the evidence 
offered by him was sufficient for that purpose, when, in  law, it  was 
not, and all this appears upon the record, this Court will notice the 
error, although no specific exception was taken to i t  by the defendant 
on the trial. Grist v. Backhouse, 496. 

3. Where'a party objects upon the trial that  a grant was void upon i ts  
face, but the judge decides otherwise, if the copy referred to in, and 
sent up with, the case exhibits no defect, the Supreme Court cannot 

, grant a new tr ia l ;  for, i f  the copy sent up be a correct transcript of 
the grant, i t  is apparent that  there was no good ground for the objec- 
tion; and if the grant be not that whereof a copy is  given, as  the 
supposed vices o r  defects in it  a re  in  no way indicated, the Court is 
wholly without the means of reviewing the opinion complained of, 
and of course will presume i t  to be correct. Bronson v. Payater, 527. 

4. The attention of this Court, upon a n  appeal, is more properly given to 
such errors as  a re  alleged by the party who appeals. But where the  
case states all the facts in relation to a question decided against the 
appellee which, if decided for him, would render the errors of which 
the appellant complains immaterial, then the Court will consider 
such question, because, i f  that  was improperly decided, the  v e d i c t  
and judgment ought not to be disturbed, as  upon the whole case they 
are' right. Norwood v. Marrow. 

See APPEALS, 6. 

CERTIORARI : 
1. The andavi t  for a certiorari is  properly no part of the record. Mu- 

shatt v. Moore, 257. 

2. Where a judgment had been given pro forma in the court below, and an 
appeal taken to the Supreme Court in  order to get its decision upon 
certain questions, but the judge omitted making up a case during the 
term, and the attorneys of the parties took the papers from the clerk's 
office and carried them off for the purpose of making out the case, 
and did not return them to the office till i t  was too late for the clerk 
to send up the transcript in time, which he swore he  would have done 
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CERTIORARI-Continued. 
had the papers been returned soon enough, a certiorari wlll be granted 
to the appellant upon his deposing that he never intended to abandon 
his appeal. Murray v. Bhanklin, 418. 

3. Where an appellant relies upon the clerk to send up the transcript, and 
the clerk makes an ineffectual attempt to do so, the appellant will 
not be relieved by a certiorari, unless the attempt be such as, if 
made by the party himself, would have been deemed a substantial 
compliance with what the law requires of him. If the transcript had 
been mailed in  due time to reach the Court, i t  is probable that  would 
be so considered; but the placing of it  in  the hands of a gentleman, 
who is under no special obligations to attend to its filing, is not such 
a compliance. Hester v. Hester, 455. 

4. A writ of certiorari ought not to be allowed to enable a person to take 
advantage of a matter occurring subsequently to the first trial, much 
less to create a defense by some act to be done posterior to issuing 
the writ of certiorari. Hence, where the parties to a ca. sa. bond, 
conditioned to appear in the County Court, to take the benefit of the 
act for the relief of insolvent debtors, were called and, failing to 
appear, judgment was entered against them and their sureties: I t  
was held, that the sureties were not, upon the allegation of having 
been prevented by fraud of the plaintiff's agent from making a sur- 
render of their principals in  discharge of themselves, entitled to the 
writ of certiorari to enable them to make i t  in  the Superior Court. 
Betts v. Franklin, 602. 

5. The fraud in such case may, perhaps, authorize the court in which 
the judgment was given to afford relief. At all events, i t  is the 
proper subject of jurisdiction of that court, which considers things 
done that might and ought to have been done. The relief is on the 
equity, and not the law, side of the court. Ibid. 

6. A certiorari has been properly allowed where the judgment in  the 
County Court was by default, and upon it  the judgment has been set 
aside, and the defendant allowed to plead. But that can never be 
done unless the party show two things: first, an excuse for the laches 
in  not pleading; and, secondly, a good defense existing a t  the time 
when he ought to have pleaded. Ibid. 

See EVIDEXCE, 13. 

CITIZENS : 
1. According to the laws of this State, all human beings within it  fall 

within one of two classes, to wit, aliens and citizens. State v. Man- 
uel, 144. 

2. Foreigners, unless made members of the State, continue aliens. Slaves, 
manumitted here, become freemen-and, if born within North Caro- 
lina, are citizens of North Carolina-and all free persons born within 
the State are born citizens of the State. Ibid. 

3. Naturalization is the removal of the disabilities of alienage. Emanci- 
pation is the removal of the incapacity of slavery. The latter de- 
pends wholly upon the internal regulations of the State-the former 
belongs to the Government of the United States, and i t  would be a 
dangerous mistake to  confound them. Ibid. 
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CITIZENS-Continued. 
4. The possession of political power is not essential to  constitute a citizen. 

If i t  be, then women, minors and persons who have not paid public 
taxes are not citizens. Ibid. 

COLOR O F  TITLE: 
A deed for the whole land made by one tenant in  common to a third 

person, is color of title, under which a possession by the purchaser 
for a sufficient length of time would divest the title of his co-tenant. 
Ross v. Durham, 182. 

See P o s s ~ s s ~ o ~ ,  7. 

COMMENCEMENT OF SUIT: 
The time of commencement of a suit, upon a plea of set-off before and a t  

the commencement of the suit, is the time when the writ was sued 
out from the proper officer, or filled up by the  plaintiff's attwney, and 
not when i t  is delivered to the sheriff. Haughton v. Leary, 14. 

See ACTION. 

COMMISSIONS : 
See SHERIFF, 3. 

COMMISSIONERS FO'R PERFORMING A PUBLIC DUTY: 
1. Where a public act is to be done by commissioners for that purpose 

appointed, and the commissioners, o r  so many of them as by the 
terms of their appointment are required to act, do meet and confer, 
and a determination is made upon the subject by a majority of them, 
the majority will conclude the minority, and their act will be the 
act of the whole. And after a decision once made, the commissioners 
have nothing further to do. They are fz~nctzts oficio, and cannot 
afterwards meet to annul or vary the act which they have done. 
LState v. King, 661. 

2. Where certain commissioners appointed to act on behalf of the public, 
in  making a purchase, or accepting a donation of land, accept a 
proposition for a gif t  of a piece of land, to be laid off in  either of two 
ways a t  the option of the commissioners, and a part of the commis- 
sioners are authorized by the whole t o  lay off the land without 
specifying in which way, the act of a minority in  laying off the land 
will not be valid without the assent of the majority; though, if the . 
proposition had not been in t h e  alternative, the act laying off the 
land might have been performed by any one or more of the commis- 
sioners, or by any agent or attorney-provided that  t h e  act was done 
i n  conformity to the terms of the proposition. Ibid. 

3. A proposition to  give a certain quantity of land for the  use of the 
public, to be laid off twenty poles on each side of a certain lane, 
commencing a t  a designated line and running thence to a particular 
river, is complied with by a donation of land laid off in the form of 
a parallelogram with the lane in  the  middle, and extending t o  the 
river, though i t  may not have the river for the whole boundary on 
that  side. Ibid. 
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COMMISSIONERS FOR PERFORMING A PUBLIC DUTY-Continued. 
4. Where a n  act of Assembly, in  one section, directs site to be selected 

for a town in a newly erected county, and in a subsequent section 
enacts that  the County Court of the county, "at its first session," 
shall appoint commissioners to sell the lots i n  said town, the  first 
court which sits after the site is selected, and not the first court 
after the enactment, is the one vested with authority to make the 
appointment; and if a n  appointment be made before the selection of 
t h e  site, i t  will be premature and revocable a t  least, if not absolutely 
void. Ib id .  

COMPROMISE: 
Where one party offers to pay or give the other a certain sum by way of 

compromise, and the offer is rejected, it  is in no way obligatory. Nor 
is  i t  a n  admission of the fact that the defendant owed the sum 
offered. When a proposition of that  kind is rejected, the rights of 
the parties remain precisely as they were before it  was made. Poteat 
v. Badget, 349. 

I 

CONDITION : 
Where a bond was given to secure the payment of a certain sum a t  a par- 

ticular day, which sum was stated to be in part for a tract of land, 
and a condition was annexed that the obligee should keep the obligor 
"indemnified as  to the heirs" of a certain person: I t  was held, that 
as  the money was payable a t  a particular day, and. the indemnity 
provided for, indefinite as  to time, the indemnity was not a condition 
precedent to  the payment of the money. Wellborn v. James, 375. 

CONSPIRACY: 
See INDIOTMENT, 6 .  

CONSTABLE: 
1. A bond which imposes upon a n  officer nothing but what the law re- 

quires cannot be objected to because i t  does not contain all that the 
law prescribes. Hence, a bond executed by a constable which stipu- 
lated that  he should "well and faithfully execute the office of consta- 
ble during his continuance in  said office agreeably to an act of Assem- 
bly,"*etc., was held to  be good a s  a n  official bond under the Act of 
1818 (1 Rev. Stat., ch. 24, see. 7 ) ,  prescribing the duties of constables. 
White v. Miller, 50. 

2. I n  a n  action upon a constable's bond for failing to pay over money 
collected by him, it  is necessary to prove a demand upon him, or to 
show such misapplication of the money received, or such misconduct 
on his part as established unfaithfulness in  accounting with and 
paying over to  the relator what he is  entitled to  receive. Ibid.  

3. Where claims are  put into the hands of a constable for collection during 
one official year, and remain in his  hands uncollected during the suc- 
ceeding year for which he  is reappointed, a failure to collect during 
the latter is a breach of his official bond for that year, for which a 
recovery may be had against him ahd his sureties, though he may 
have committed a breach in the preceding year for which the party 
injured might have sued him and his sureties for that year. Gov- 
ernor v. Lee, 594. 

See DE~CLARATION, 1, 2 ;  MONEY PAID INTO COURT, 1. 
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CONSTITUTION. 
1. The primary purpose of the Constitution was the well-being of the 

people by whom i t  was ordained, and the political powers reserved 
or granted thereby must be understood to be reserved or granted to 
that  people collectively, or to the individuals of whom it was com- 
posed. S. v. Manuel ,  144. 

2. But that section in the Constitution which prohibits the imprison- 
ment of debtors applies to debtors, whether citizens or foreigners, 
dwelling among us,'and all those sections which interdict outrages 
upon the person, liberty or property of a freeman, secure to that 
extent all amongst us  who are recognized as persons entitled to 
liberty or permitted the enjoyment of property. They are so many 
safeguards against the violation of civil rights, and operate for the 
advantage of all by whom these may be lawfully possessed. Ibid.  

3. Free negroes, and free persons of color, are  entitled, as  citizens, to  
the protection of the 39th section of the Constitution and the 10th 
sectiod of the Bill of Rights. Ibid.  

4. The 39th section of the Constitution, under the operation of the Act 
of 1778, Rev., ch. 133, prohibits the imprisonment of an insohent 
debtor after that  insolvency has been ascertained to 'be bona  fide. 
in  any manner directed by law, either before or since the adoption 
of the Constitution. Ibid.  

5. A fine imposed for a n  offense against the criminal law of the country 
is a punishment. And as, after i t  has been imposed, the same means 
may be used t o  enforce its collection which, by law, the State may 
employ to collect i ts  debts, i t  may, for this purpose, be regarded as 
a debt due to the State. But i t  is not a debt within the meaning of 
the 39th section of the Constitution. Ib id .  ' 

6 .  Constitutions a re  not themes proposed for ingenious speculation, but 
fundamental laws ordained for practical purposes. Their meaning . 
once ascertained by judicial interpretation and contented acqui- 
escence, they are laws in that meaning until the power that formed 
shall think proper to change them. Ibid.  

7. The 39th section of the Constitution has no application to or bearing 
upon debts due to the State. I ts  object, and sole object, was to 
protect unfortunate debtors who had been unable t o  comply with 
their private engagements from the malignity, resentment, and 
cruelty of their offended creditors. Ib id .  

8. The language of the 10th section of the Bill of Rights is addressed 
direc t ly  to the judiciary for the regulation of their conduct in  the 
administration of justice. Ib id .  

9. No doubt the principles of humanity sanctioned and enjoined in this 
section ought to command the reverence and regulate the conduct 
of all who owe obedience to the Constitution. But when the Legis- 
lature, acting upon their oaths, specifying the fines to be imposed, 
etc., a s  the  reasonableness or excess of them are, necessarily ques- 
tions of discretion, i t  is  not easy to see how this discretion can be 
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supervised by a coijrdinate branch of the government. Certainly, 
in  no case can i t  be, unless the act complained of contain such a 
flagrant violation of all discretion as  to show a disregard of con. 
stitutional restraints. 

See FREE NEGROES, 1; RELIGIOUS CONGREOATIONS, 1; VOTER. 

CONTINGENT REMAINDER: 
See BEQUEST, 4. 

CONTRACT : 
1. No action can be sustained in affirmance and enforcement of a n  

executory contract to do a n  immoral act, or one against the policy 
of the law, the due course of justice, or the prohibition of a penal 
statute. Therefore no action can be sustained upon a promise to 
settle a n  estate and pay over the distributive shares to those 
entitled without taking out letters of administration upon such 
estate. Sharp v. Farmer. 

2. No distinction is now recognized between a n  act malum in se and 
one merely malum prohibitam; for the law would be false to itself 
if i t  allowed a party, through its tribunals, to  derive advantage 
from a contract made against the intent and express provisions of 
the law. 

3. There are  some instances in which, upon a simple demand of money 
due from the defendant to the plaintiff, although the  contract, in  
form, is, pay the same on demand, an action may nevertheless be 
brought without the special averment of a demand, and sustained 
without proof of a demand. These are cases in which i t  was seen . or thought to be seen that  the money was due before any demand, 
and therefore the demand was not regarded as one of t h e  terms of 
the contract. But a previous demand is necessary where the engage- 
ment sought to be enforced is a n  original specific undertaking by 
parties bound by no previous obligation and owing no duty to the 
plaintiffs other and further than the duty which this engagement 
creates. Barrett v. Munroe. 

4. The giving time or forbearing to sue for a precedent debt, where the 
party has a remedy in some court either a t  law or in  equity, is  a 

. good consideration to support a promise to pay the debt. And where 
the defendant said to the plaintiff's agent, "Tell the old man" 
(meaning the plaintiff) "not to be uneasy, but t o  wait until next 
Thursday week and I will then come to his house and compromise 
or settle the-matter, for I do not wish him to be injured," it  is  evi- 
dence tending t o  show such a promise sufficient to be left to the 
jury. Lowe v. Weatherly. 

5. Whether, upon the payment of the  price of slaves partly i n  counterfeit 
bank notes, the vendor may not recover the amount of the notes 
upon a n  express or even an implied promise to make 'them good, 
notwithstanding a receipt and acquittance under seal for the pur- 
chase-money contained in the bill of sale, quere? And of an. action 
founded on such promise, a justice has jurisdiction. I t  is a promise 
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to pay money, if what has been received as a bank note be not what 
it  purport, and not a guaranty of the solvency or punctuality of the 
makers of the note. 

6 .  Where a subscription was raised for building a house of worship for 
a religious society, and upon the letting of the building a t  auction 
by certain commissioners appointed for the purpose the defendants, 
who were not shown to have any other concern with the transac- 
tion, declared that if or w h e n  the work was done according to cer- 
tain written specifications, and accepted by the commissioners, they 
would pay the sum a t  which the building should be bid off, and the 
plaintiff became the contractor and executed the work, but was 
rejected by the commissioners upon the ground that  i t  was not exe- 
cuted according to the specifications in four particulars, i n  two of 
which, however, i t  was shown that  an alteration had been made 
with the assent of the defendant: I t  was he ld ,  that  the alteration 
in  the building, with the assent of the defendants, modified the 
contract to the extent of that assent, but left i t  subsisting as  to the 
other particulars; and that a s  to them, the acceptance of the work 
by the commissioners was a n  essential term of the defendants' en- 
gagement, without which the plaintiff could not recover; and it was 
held further, that the plaintiff could not recover upon the common 
count for work and labor done. Young v. Jeffreys. 

7. Whether the plaintiff might not obtain compensation i n  some form, in 
case the acceptance by the commissioners was rendered impossible 
by accident, or may not be entitled to redress in some form, if that 
acceptance has been withheld maliciously or by fraudulent combi- 
nation, queref 

8. The effect of a contract is a question of law. Where a contract is 
wholly in  writing, and the intention of the framers is by law to be 
collected from the document itself, there the entire construction 
of the  contract-that is, the ascertainment of the intention of the 
parties, as well as  the effect of that  intention, is a pure question of 
law; and the whole office of the jury is to pass on the alleged writ- 
ten agreement. Where the contract is by parol, the terms of the 
agreement are  of course a matter of fact; and i f  those terms be 
obscure or equivocal, or a r e  susceptible of explanation from 
extrinsic evidence, i t  is for t h e  jury to find also the meaning of 
the terms employed; but the effect of a parol agreement, when its 
terms are  given and their meaning fixed, is as  much a question of 
law as  the construction of a written instrument. 

9. In  works of art,  i t  is a prudent and common stipulation for the pre- 
vention of controversies that  the construction of t h e  work shall be 
determined by some persons in whose judgment the parties have 
confidence; and the judgment of this forum cannot be disregarded 
or revised by a court and jury. 

See A ~ ~ U M P S I T ;  GUARANTY, 1, 2; VOID AND VOIDABLE. 

COSTS: 
See CRIMINALS, 1, 2, 8. 
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COVENANT : 
1. Although a covenant expressly made with A, but declared to be for 

the benefit of B, vests the legal interest in  A, yet where the cove- 
nantee is not expressly declared, the inference of law, because the 
inference of reason, is that  the covenant is  made with him or them 
for whose benefit i t  purports to have been given. Therefore, where 
a certain person guaranteed that  W would pay to the agent of a 
company of stage contractors "all amounts of money that  might 
come to his, W's, hands" as  agent also for the compnay, i t  was held 
that  an action brought against the covenantors upon the default of 
W should be brought by the company, and not by their agent to 
whom the money was to  be paid. Peck v. Gilmer. 

2. If a defendant could set up mere delay or want of diligence i n  the 
plaintiff a s  a defense at  law against an express unconditional cwe- 
nant, i t  could operate at  most but to  relieve the defendant t o  the 
extent of the loss thereby thrown upon him. 

3. In  a covenant to make a conveyance of land' "when called for" to one 
without adding "and to his heirs," if the covenantee die without 
having called for the conveyance, the covenantor is either not bound 
to convey to any person, or, if to any person, to the heir;  and in 
neither case can be administrator of the covenantee maintain any 
action upon the covenant. Thrower v. Mclntyre. 

COUNTERFEIT NOTES : 
See PAYMENT, 3. 

CRIMINALS : 
1. The costs of a convicted offender a re  not a debt. S. v. Manuel, Vol. 

IV, 31. 

2.,The sentence pronounced against a convicted criminal that he shall 
pay the costs of prosecution is a s  much a part of his punishment as 
the fine imposed eo nomine, and i t  has  never been held that  he could 
discharge himself therefrom by taking the oath of insolvency, except 
by virtue of statutory enactments, authorizing or supposed to au- 
thorize such a discharge. 

3. The right of the Legislature to prescribe the punishment of crimes 
belongs to them by virtue of the general grant of legislative powers. 
I t  is a power to uphold social order by competent sanctions, unless 
they be restricted; and so far  only as  tdey are  restricted by con- 
stitutional prohibitions, i t  is a power in the Legislature to accom- 
plish the end by such means as in their discretion they shall judge 
best to  effect it. 

4. Whatever might be thought of a penal statute Which in its enactments 
makes distinctions between one part of the community and another 
capriciously, and by way of favoritism, i t  cannot be denied that, in 
the exercise of the great powers confided to the  Legislature for the  
suppression and punishment of crimes, they may rightfully so ap- 
portion punishments according to the condition, temptations to 
crime, and ability to suffer, of those who a r e  likely to offend, a s  
to produce in effect that  reasonable and practical equality in the 
administrkion of justice which i t  is  the object of all free govern- 
ments to accomplish. Ibid. 
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CRIMINALS-Continwd. 
5. The execution of every sentence of a court is under the control of 

the court, and the court is bound by obligations too sacred to be 
disregarded to allow time t o  make application for a pardon in every 
case where time is bona fide desired for that  purpose.' Ibid. 

6. The practice which has prevailed to  some extent in  this State of 
inflicting fines with a provision that they should be diminished or 
remitted altogether upon matter thereafter to be done or shown 
t o  the court by the person convicted, is illegal. S. v. Bennett. Ib id .  

7. I n  cases where the law gives to the judges a discretion over the 
quantum of punishment, they may, with propriety, suspend the 
sentence for the avowed purpose of affording to the convicted an 
opportunity to  make restitution to the person peculiarly aggrieved 
by his offense, or to  redress its mischievous public consequences, 
and when judgment is to be pronounced, the use which has been 
made of such opportunity is very proper t o  be considered by the 
court in the exei-cise of that discretion. Ibid. 

8. When a defendant is acquitted on a criminal charge he is entitled to 
the common-law judgment that he go without day a s  to  the indict- 
ment, but a t  the foot of such judgment there should be a judgment 
under our statute (1 Rev. Stat., ch. 105, see. 24)  against the defend- 
an t  in  favor of the officers and the defendant's witnesses for his 
costs due to them, to be taxed by the clerk, upon which he should 
issue execution, not for the State, but in favor of the said officers, 
etc., against the defendant. King v. Feathemton, 259. 

See JUDGMENT, 9. 

CROPS : 
See LANDLORD AND TENANT, 5, 6 ;  LEVY, 1.  

DAMAGES : 
See APPEALS, 10;  ASSAULT AND BATTERY. 

DECLARATION: 
1. A count in a declaration for a malicious and excessive levy and sale 

by a constable, which states a seizure and sale by the  officer of "the 
property" to a greater value than the debt .to be satisfied, is insuffi- 
cient, fo,r "the property" may be either real or personal: if the 
former, then the plaintiff sustained no injury by the acts of the 
defendant, because neither the levy nor sale by a constable can 
divest the owner of land of his title, or disturb him of his posses- 
sion; if the latter, then ther,e is no averment that  i t  was not a n  
entire thing, or that  there were a t  the time of the levy other goods 
or chattels of the plaintiff, known to the defendant, in  such different 
and distinct parcels or kinds, that  the defendant might have taken 
a reasonable part thereof and not the thing which he did take, and 
which was of greater value than the sums to be raised. Honeycut 
v .  Angel, 449. 

2. In a declaration against a constable for a fraudulent levy upon the 
lands of the plaintiff, and of a return of the same to court, whereby 
an order of sale was obtained and the lands sold by the sheriff, i t  



INDEX. 

is  necessary to state a n  eviction of the plaintiff, or some disturbance 
by the defendant or by some person deriving a tit le under the 
sheriff's sale and conveyance; and the allegation that  the sheriff 
"made title to the purchaser," without stating that some person in 
particular, claiming and getting title by virtue of the sheriff's deed, 
turned or kept the plaintiff out of possession, is  insufficient. Ibid. 

3. If either of two counts in  a declaration be defective, and the verdict 
be entered generally upon both, the plaintiff cannot have judg- 
ment. Ibid.  

See EJECTMENT, 5. 

DECLARATION AND ADMISSIONS: 
See COMPROMISE; EVIDENCE, 4, 7 ,  11,  12,  13, 19, 23. 

DEED : 
1.  Execution includes delivery, and when it  is stated of a deed as  a fact 

that "its execution was proyd," i t  must be understood that  such 
evidence was offered as  established its delivery prima facie. If i t  
were, then the production of the deed by one of the grantees, ac- 
companied with testimony of long possession under it, is  a very 
strong circumstance to confirm the prima facie proof of delivery. 
Ross 0. Durham,  182. 

2. Any inaccuracy or deficiency in the description contained in a deed 
may be corrected or supplied by a reference to another deed, if the 
deed referred to contains a more particular and certain description 
of the land intended to be conveyed. Thus, if t o  the description 
by courses and distances in  a deed be added the further description 
"containing three hundred acres, sold by Jacob McLindon to Isaac 
Sowell," the course and distances shall be controlled, i f  necessary, 
by the description in the deed given for the land by McLindon to 
Sowell. Ri t t e r  v. Barrett ,  266. 

3. Where a debtor conveyed property in trust to secure the payment of 
certain debts, and among others "a note for $500, payable to J. W., 
and by him transferred to R. D.," the trustee, and proceeded to direct 
that "the balance of the money, if any, after paying the debts in  
this deed, the said R. D. is to pay" to the grantor, and the trustee 
sold the property and received the proceeds sufficient to pay the 
debts mentioned in the deed in trust:  I t  was  held, that  in  a suit by 
R. D. against J.  W, as endorser upon a note for $430 made by the 
debtor, the jury were not a t  liberty to infer, without any extrinsic 
evidence, that there was but one note to which these persons were 
parties, and that that was misdescribed in the deed by mistake; 
and it was  held further, that no evidence could be received at law t o  
show the mistake. Dismukes  v. Wrigh t ,  346. 

4. In the construction of deeds, the first rule is that the intention of the 
parties is, if possible, to be supported; and the ,second rule is that  
this intention is to be ascertained by the deed itself, that  is, from 
all the parts of it  taken together. Ibid: 

5 .  Omissions in a deed cannot be supplied from arbitrary conjecture, 
though founded upon the highest degree of probability. Ibid. 
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DEED-Continued. 
6. The delivery of a paper as  a deed may be either actual a t  the time of 

. the making, or by the donee's taking possession of i t  as a deed a t  
the time of the making or a t  any subsequent time, if done with the 
knowledge and consent of the makers. But where there were neither 
acts done nor words spoken a t  the time of the making, from which 
a delivery of the paper as  a deed to the donee or to  any person for 
him could be inferred, and the possession of the paper by the donee 
long afterwards was satisfactorily accounted for: I t  was held, that  
there was no evidence of a delivery to be left to a jury. Clayton v. 
Liverman, 379. 

7 .  Maps and surveys which a r e  referred to in deeds of conveyance, 
whether annexed to the deeds mechanically or not, become incor- 
porated as  parts of them. But whether such map or survey could 
be read in evidence when not registered with the deed, quere. 
Harris v. Maxwell, 382. 

8. A deed wherein the grantor, in  consideration of the sum of ten dol- 
lars ,.to him in hand paid by- the grantees, "remised, released, and 
quit-claim'' to them certain land, may operate a s  a deed of bargain 
and sale, to pass the tit le to  the grantees, if i t  cannot operate a s  a 
release for want of some interest in  them. Bronson v. Paynter, 527. 

9. Where the whole interest in  property is conveyed to one person in 
the premises of a deed, but in  the habendum is limited to  another, 
the latter is repugnant to  the former and void, and the property is  
vested in the grantee named in the premises, who may consequently 
maintain an action for i t  i n  his own name. Hafner v. Irwin, 570. 

10. If the name of a grantee appear first in  the habendum of a deed, it  
will be good, provided that  there was not another grant named i n  the 
premises; or if there were, provided the estate given by the haben- 
dum to the new. grantee was not immediate, but by way of re- 
mainder. Ibid. 

11. Where in  a deed of covenant to  stand seized from a n  uncle to  his 
nephew, T. S., the donor used these words: "I give and grant, after 
the decease of my wife, two tracts of land, lying, etc., to be pos- 
sessed by him in fee simple, after the decease of my said wife, upon 
condition that he, the said T. S., shall then immediately, or as  soon 
after a reasonable time as  may be, settle the same, and continue 
on the said premises during his natural life, so that  the said prem- 
ises shall not be sold or alienated during the lifetime of him, the 
said T. S. Also, I give and grant to my said nephew, T. S., one 
negro fellow named, etc., to him and his heirs and assigns forever," 
i t  was held, that  the words "to him, his heirs and assigns forever" 
applied only to the limitation of the slave, and that  the nephew took 
but a life estate in  the lands, for want of the words of inheritance, 
"to him and his heirs." Wiggs v. Haufiders, 618. 

See INFANT, 1, , 3 ;  SHERIFF, 8, 9, 10; TAXES. 

DEEDS IN TRUST: 
See DOWER, 2;  JUDGMENT, 13; REGISTRATION; TRUSTS AKD T R U S ~ S ,  3, 4 ;  

USURY, 1, 3, 5, 6, 11. 
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DEFEASANCE: 
See PLEAS AND PLEADING, 6, 7. 

DEMAND : 
See CONTRACT, 3; DETINUE, 2, 5; GUARDIAN, 1, 2; NOTICE. 

DETINUE: 
One who comes to the possession of a chattel pending a n  action of 

detinue for it, prima facie claims under the  defendant, and is bound 
by the judgment. Mitchell v. Rainey ,  56. 

I n  the action of detinue, a previous demand is not necessary if the 
defendant had the possession and claimed the  property a t  the insti- 
tution of the suit;  and it seems that  a demand is  not necessary in  
any case except to fix one then in possession with a liability to  this 
kind of action, although he may part from the ppssession before 
suit actually brought, or except for the purpose of putting an end 
to a bailment. Jones u. G e e n ,  488. 

The possession necessary t o  render a defendant liable in  an action 
of detinue need not be a n  actual possession, but may be one in a 
legal sense, as where another holds as  bailee a t  will or for the 
benefit of the defendant. Therefore, where i t  appeared merely that 
the defendant had,, before the suit brought, "put the slave i n  ques- 
tion in  the possession of his brother-in-law," but without any writ- 
ten transfer, and without consideration: I t  was  held,  that i t  was 
proper to be left to the jury to say how the possession was, whether 
in  the defendant or his brother-in-law, and that  the  plaintiff could 
not be nonsuited, upon the ground that  there was no epidence of his 
possession a t  the time of the suit brought. Ibid. 

The gist of the action of detinue is the wrongful detainer a t  the date 
of the writ, and not the original taking of the chattel. I t  is gen- 
erally, therefore, incumbent on the plaintiff in this action to show 
a n  actual possession or a general controlling power over the chattel 
by the defendant a t  the date of the writ. And i f  the defendant had 
not the actual possession a t  the time when the writ was sued out, 
i t  cannot be said that  the  defendant is in law liable to the action, 
but only that  he is liable if, upon the evidence, the jury should infer 
that  he had a general controlling power over the possession a t  that 
time. Cha??es v. Elliott ,  606. 

If one having a right to  the possession of chattels make a demand 
therefor which is refused, and thereupon, and before the writ is 
sued out, the defendant part with the possession, the action of 
detinue may be maintained; for the transfer of possession after de- 
mand is treated as  a n  act done i n  elusion of the plaintiff's action. 
Ibid. 

DEVISE: 
1. A devise by a testator of his "Home plantation" will not carry town 

lots laid off on a part of that tract of land by commissioners under 
a n  act of the Legislature passed a t  the instance of the devisor, 
when i t  appears.that the lots have been occupied for many years as 
part of the town, although the  title to the lots may still be in  the 
devisor. Hampton v. Cowles, 140. 

555 
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DEVISE-Continued. 
2. Where a testator devised a certain tract of land to his  eldest son, and 

the balance of his lands to his widow and other sons, and bequeathed 
his slaves to his widow, all his sons and his daughter, and in a sub- 
sequent clause directed as  follows: "At the death of my said wife 
all the land and negroes that  may fall to her shall return to J. Z." 
(one of his sons), "and i n  case of the death of either of my afore- 
named children, without a lawful heir begotten of his or her body, 
that  then his or her part shall be equally divided among the sur- 
vivors": I t  was held, that upon the death of J. 2. without children, 
subsequent to the death of the widow, all the lands which he ac- 
quired under his father's will, both that  part which was given to 
him immediately and that which was limited to him after the  death 
of his mother, went over to  his surviving brothers and sisters, and 
that  the limitation was not too remote. ZolZicoffer v. Zollicofler, 574. 

See LIMITATIONS ; WILLS, 2. 

If, after a judgment against him, the defendant comes into court a t  a 
subsequent term and procures the judgment to be set aside, and 
pleads to  the action, and a verdict i s  subsequently rendered against 
him, it  is no discontinuance of the action of which he can take ad- 
vantage; and if i t  were a discontinuance, it  would be cured by the 
verdict under our act of amendment. 1 Rev. Stat., ch. 3, sec. 5. 
Horah v. Long, 416. 

DOGS : 
1. The owner of a sheep is justified in  killing a dog which had destroyed 

some of his sheep, and returned upon his premises apparently for 
the purpose of destroying others, althaugh the  dog a t  the time he is 
killed be not in the very act of destroying or worrying the sheep, 
and although it  be not shown that the owner of the dog was cog- 
nizant of his bad qualities, or that there was no other means of 
  re venting the injury. Parrott v. Hartsfield, 242. 

2. Where a dog is chasing animals f e r ~  n a t u r ~ ,  or combatting with 
another dog, a necessity for killing him must be made out or the 
killing will not be justified. Ibid. 

3. I t  is  not necessary for the maintenance of the action for killing a dog 
that the dog should be shown to be of some pecuniary value. Dogs 
belong t o  that  class of domiciled animals which the  law recognizes 
as  objects of property, and what it  recognizes a s  property i t  will 
protect from invasion by a civil action on the part of the owner. 
Dodson v. Mock, 282. 

4. A dog may be of such ferocious disposition or predatory habits as  t o  
render him a nuisance to the community, and if permitted to go at  
large, he may be destroyed by any person. But the law does not 
recfbire exemption from all fault as  a condition of existence; and 
the trivial offenses of stealing a n  egg, snapping a t  one man's heel 
and barking a t  another's horse, and the b.eing suspected of having, 
year before, worried a sheep, will not put a dog out of the pale of 
the  law and justify any person in killing him. Ibid. 
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DOWER: 
See TRESPASS, 3. 

1. A widow has not the right t o  make turpentine upon land assigned to 
her in dower, which in the lifetime of her husband had not been 
used for that  purpose. But she may rightfully use, in the ordinary 
mode of making turpentine, trees that have been boxed or tended 
for turpentine in his lifetime; and she may box new trees a s  those 
already boxed become unfit for use, so as  not to enlarge the crop 
beyond the extent which it  had when the dower was assigned. Carr 
v. Carr, 317. 

2. A deed in trust,  executed by a husband but not proved and registered 
until after his death, operates, nevertheless, by relation to the time 
of its execution to defeat the widow's claim of dower, for the Act 
of 1829, ch. 20 ( 1  Rev. Stat., ch. 37, sec. 24) which prescribes that  
deeds in trust shall not operate against creditors and purchasers, 
but from their registration, does not apply to the widow's claim of 
dower, she being, with respect to such claim, neither a creditor nor 
purchaser. Norwood v. Marrow, 578. 

3. F o r  feudal reasons, a widow holds her dower of the heir, or of the 
person in whom is  the reversion of the land assigned for dower. 
But in point of title, the estate is considered as derived from, and 
a continuation of, that of the husband; and although between the 
death of the husband and the assignment of dower, a seizin of the 
heir or of another person intervenes, yet upon the assignment she 
is in by relation from the death of the husband. Ib id .  

4. She does not require the assistance of the heir, but brings her action 
against any person who has a freehold, whether that be the heir or 
any other. She may sue a disseizor, abator or intruder, and hence 
those persons, although holding the freehold by-wrong, may assign 
her dower, and thereby bind those who have the right. Ib id .  

5. If a husband make a voidable alienation, and do not avoid it during 
his life, there can be no title of dower, because he had not the seizin 
at  his death. But if the deed be void, the seizin remained in the 
husband, and the right of dower attached thereto. Ibid. 

6. A deed executed by a husband, but not registered until after his 
death, operates by relation from the time of its execution t o  bar the 
wife's claim of dower. Ib id .  

7. I n  a proceeding by petition, under the Act of 1784, 1 Rev. Stat., ch. 
121, sec. 1, for dower, the suit for dower is a t  a n  end by the judg- 
ment of the court awarding do.wer. This is the only judgment to be 
rendered in that  suit;  and any proceeding to set aside the inquisi- 
tion taken under our act, like the scire facias, or writ of error, or 
writ of admeasurement, or bill in equity, used to set aside the 
sheriff's assignment in England, is in  the nature of a new suit. 
Stiner v. Cawthorn, 640. 

8. The Act of 1784 has not indicated the remedy for an illegal or exces- 
sive allotment of dower, but the usages of our courts have defined 
it, to  wit, that  when the report of the jury is returned, exceptions 
may be thereunto taken by any one thereby aggrieved, and the 
court will set aside the allotment and order a new allotment if 
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sufficient cause be shown. And if a judgment be pronounced over- 
ruling such exceptions, the party may appeal, which will not dis- 
turb the judgment that  the widow recover her dower, nor vacate 
anything that  has been done in execution of that  judgment, but 
will only carry up the proceeding instituted to set aside the inquisi- 
tion of the jury. Ibid. 

9. Under the Act of 1784, the jury cannot assign to the widow the whole 
of the husband's real estate, upon the ground that the whole of it  
is  necessary for her decent subsistence. The act gives her one- 
third of the real estate of which her husband died seized, i n  which 
is to be comprehended the maqsion house and offices, or if the whole 
mansion and offices cannot be'so taken in, without injustice to the 
children, then such part or portion thereof as may be sufficient to 
afford her a decent subsistence. But the mansion house, or a part 
of the mansion house, is not to be allotted in  addition to her third, 
but in  part of her third; and i f  the whole be allotted to her by the 
jury, when her husband had no other real estate, the report will 
be set aside. Ibid. 

See ESTOPPEL, 6; USURY, 11. 

EJECTMENT : 
1. The defendant in  ejectment is  generally permitted t o  show a better 

title than that  of the lessor of the  plaintiff, in  a third person. But 
where both parties claim title under the same person, i t  is not com- 
petent to either, a s  such claimants, to  deny that  such person had 
title; and though the defendant in  such case may still show that 
he had in himself a better title than that of the plaintiff's lessor, yet 
he cannot set up title in  a third person. Love v. Gates, 498. 

2. If an action of ejectment be, with the consent of the parties, by a 
rule of court, referred to  certain arbitrators, and they make an 
award that  the defendant was guilty of the trespass and ejectment 
and shall pay nominal damages and costs, upon which a judgment 
is  rendered accordingly, and the plaintiff's lessor put into possession 
of the term by a writ for that purpose, the defendant is  not estopped 
by such award and judgment from afterwards setting up title to 
the premises; because, in  the action of ejectment, the  right to  the 
land is not put in issue and determined, and a reference of the suit 
by a rule of court to arbitrators chosen by the parties cannot bring 
before them more than was in  issue before the court. Hardin v. 
Beaty, 516. 

3. Where a demise i n  ejectment is  laid from two or more lessors, and 
it  appears that those lessors are  tenants in common with one who 
has  not joined in the demise, the plaintiff may yet be entitled to 
recover according to the interest of his lessors, though if one of the 
joint lessors had no title, the plaintiff could not recover a t  all. 
Bronson v. Paynter, 527. 

4. Where a general verdict is found in a n  action of ejectment, a judg- 
ment that the plaintiff recover his term is  proper in  point of form. 
Ibid.  
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EJECTMENT-Corztinued. 
5. In  a n  action of ejectment the quantity of land mentioned i n  the 

declaration need not correspond with that which the  lessor of the 
plaintiff claims. He may declare for a n  indefinite number of tracts 
of land, and recover according to the quantity to which he proves 
title; especially when it  appears that  all the tracts adjoin each 
other and constitute, in  fact, but one tract in  the possession of the 
defepdant. Huggins v. Ketcham, 550. 

See LBR'DLORD, AKD TERAKT, 1, 2, 3, 4. 

ELECTIONS : 
See VOTER. 

EMANCIPATION : 
1. A record of the County Court stating that "upon the petition" of the 

master "it is ordered" that  the slave "be emancipated and set free 
from slavery" is  sufficient evidence, under the Act of 1796 (Rev., 
ch. 4 5 3 ) ,  of the emancipation, without showing any petition in  
writing. Sampson v. Burgwyn, 21. 

2. An order of the Couilty Court emancipating a slave under that  act 
without stating that  the slave had performed meritorious services, 
is conclusive, being the act of a court of exclusive jurisdiction, and 
cannot be impeached by evidence that the slave had not, or could 
not have performed such services. Ibid. 

ESTOPPEL: 
1. Where a party is estopped by his deed, all persons claiming under or 

through him are  equally bound by the estoppep. Lunsford v. Alex- 
ander, 166. 

2. Where both parties claim title under the same person it  is not com- 
petent to either, a s  such claimant, to  deny that such person had 
title. Ives v. Sawyer, 179. 

3. Where two persons purchase jointly from the same vendor, and enter 
into possession of a tract of land a s  tenants in  common, and, after 
a common possession of several years, execute an agreement under 
their hands and seals, i n  which they acknowledge that they hold the 
land as  tenants in common, i t  cannot be permitted to either of them, 
or to any other person claiming under either of them, until the 
rights thereby acknowledged shall be divested or changed, to set 
that  possession up as  hostile t o  the title of his cotenant. And i n  
such case, i f  one of the tenants i n  common convey by deed the  whole 
land to another person, and recite in  the  deed that he, the vendor, 
had title to the whole, and the purchaser is  ignorant of the ten- 
ancy in common, i t  will not prevent the rule of law from attaching. 
The estoppel applies to the purchaser by reason of his privity with 
and under his vendor, not because of personal ill faith. Ross v. 
Durham, 182. 

4. An agreement made by two persons i n  possession of a tract of land 
under a joint purchase i n  which they acknowledge under their 
hands and seals that they were tenants in  common of all  the  lands 
which they had purchased from their said vendor, estops both of 
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ESTOPPEL-Continued. 
them from denying that their vendor had title to the land, and 
also estops each from averring any antecedent matter to  show that 
the other had no title. Ibid. 

5 .  The State is not bound by an estoppel, nor is a grantee from the 
State estopped to deny what the State, from whom he claims, i s  a t  
liberty to assert. Candler v. Lunsford, 542. 

6. One. claiming under a husband is estopped from sho&ng title out 
of the husband and in the third person, to defeat the wife's claim 
of dower, nor can he, for such purpose, avail himself of a convey- 
ance obtained from such third person subsequently to the com- 
mencement of the suit, and his plea thereto. Norwood v. Mar- 
row, 578. 

7. Where both parties claim udder the same person, the title of that 
person is  not to  be disputed between them, unless one of them can 
show a better title in himself. Ibid. 

See EJECTMENT, 1, 2;  F'ORNLER ACQUITTAL, 3 ;  LANDLORD AND TENANT, 
1, 2, 3, 4 ;  RELEASE. 

EVIDENCE: 
1. In  an action by a negro, brought to t ry his right to his freedom, if 

evidence of his being reputed to be a freeman is offered, it is admis- 
sible to show in reply acts of ownership inconsistent with such 
reputation. Sarnpson v. Burgwyn, 21. 

2. A "credible witness" to  prove a nuncupative will under the 15th sec- 
tion of the Act of 1784 ( 1  Rev. Stat., ch. 122, see. 2 ) ,  means one 
who is  competent according to the rules of the common law; and 
if he be incompetent from interest, such incompetency may be re- 
moved by a release. Mathews v. Marchant, 33. 

3. A party cannot, by refusing his assent to  a release or surrender ten- 
dered by a witness on the other side, exclude his testimony. The 
depositing the release in  the clerk's office will be sufficient t o  enable 
the witness to testify. Ibid. 

4. I n  this country traditionary evidence is received in regard to private 
boundary, but we require that  it  should have something definite to 
which i t  can adhere, or that it  should be supported by proof of 
correspondent acquiescence or enjoyment. A mere report, or neigh- 
borhood reputation, unfortified by evidence of enjoyment or acqui- 
escence, that a man's paper title covers certain land, is too slight 
and unsatisfactory to  be received as  evidence i n  questions of 
boundary. Mendenhall v. Cassells, 43. 

5. Where, upon the endorsement of a note, i t  was agreed by par01 be- 
tween the endorser and endorsee, that if the  former would execute 
to the latter a deed for a tract of land, the  latter would strike out 
the endorsement and release the endorser from all liability thereon, 
and the  endorse^ did afterwards execute a deed for the tract of 
land, which was accepted by the endorsee: I t  was held, that proof 
of those facts was not evidence tending to establish a contract vari- 
an t  from that contained in the written endorsement, and was com- 
petent to establish a n  accord and satisfaction. Nmitherrnan v. 
Smith, 86. 
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6. In a petition against a n  administrator, upon a n  issue made up to t ry 
whether the petitioners are  the next of kin of the intestate, the 
sureties to the administration bond are  competent witnesses for the 
defendant, they being neither parties nor privies to the record. 
Kauwood v. Barnett, 88. 

7. In  questions of pedigree, declarations of deceased persons, to be ad- 
missible, must be derived from those who are connected with the 
family. Ibid. 

8.  In an action on a joint and several promissory note, if the action is 
against the principal alone, the surety may be witness either for 
the plaintiff or defendant. Ibid. 

9. In  a n  indictment for fornication and adultery, one who had been the 
husband of the feme defendant, but had been d i v ~ r c e d  from her on 
account of her adultery, is incompetent to  testify against the de- 
fendants as  to the adulterous intercourse, or any other fact which 
occurred while the marriage subsisted. And if the testimony be 
received a t  the trial, after objection made to it, and the defendants 
be found guilty, and the man alone appeals, i t  is not thereby ren- 
dered competent against him. 8. v. Jolly, 108. 

10. As patents or grants from the State are recorded in the office of the 
Secretary of State, copies of them obtained from that  office may be 
given in evidence, without accounting for the originals, by all  per- 
sons except the patentees or grantees themselves, or those claiming 
under them who would be entitled to the possession of the originals. 
Candler v. Lunsford, 142: 

11.  If a person, who subscribed a bond a s  witness without the knowledge 
or consent of the obligor, die, proof of his handwriting would not 
be sufficient evidence of the due execution of the bond; other evi- 
dence would be required, as proofs of the handwriting of the obligor, 
his acknowledgment or the like. Blackwell v. Lane, 245. 

12. A man's previous declarations may be received, though it  is but 
slight evidence, to show the extent and true character of the deal- 
ings between him and another person; and they will be evidence 
against one claiming under him by a cotemporaneous or subsequent 
contract. May v. Gentry, 249. 

13. The affidavit of a party, made to obtain' a certiorari, may be used 
against him to prove any facts which a re  of a character to be proved 
by mere admissions or representations. But the admissions in such 
affidavit will not be sufficient evidence against the  party making 
them t o  supersede the necessity for the other party's producing 
matters of record or a deed under which he claims. Mushat v. 
Moore, 257. 

14. Evidence of what a deceased witness swore to in another and different 
suit is inadmissible. McMorine v. Btory, 392. 

15. A subscribing witness to a will, who is  named executor therein, may. 
nevertheless be called to support it. Overton v. Overton, 337. 

16. If the subscribing witness to a n  instrument becomes interested and 
a party to  a cause, even though he does so voluntarily, he cannot 
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EVIDENCE-Continued. 
be examined as  a witness. In  such case the adverse party, if h e  
wish to prove the  instrument, may prove the handwriting of the 
subscribing witness; and if that cannot be done, proof of the hand- 
writing of the person who executed the instrument is admissible. 
If proof of neither can be obtained by disinterested witnesses, the 
party must resort to his bill of discovery in  equity. Blackwelder 
v. Fisher, 345. L 

17. A witness may state his belief as  to the identity of persons, or the  
sameness of handwriting, though he will not swear positively a s  to 
those facts; and t h e  degree of credit to be attached to his evidence 
is a question for the jury. Beverly v. Williams, 378. 

18. The way-bills containing the names of passengers and the amounts 
paid for their fare, made out by an agent of a company of stage 
contractors, and transmitted to  them or their other agents, a re  
admissible in  evidence against the sureties for the faithful account- 
ing and paying over of the agent, because i t  was part of the agent's 
duty to make out and transmit these bills; and it  was the mode of 
accounting and charging the agent which must be contemplated by 
the sureties when they guaranteed his fidelity in  paying what he 
might collect in  the course of his agency. Peck v. Gilmer, 391. 

19. I t  is a well established rule that  where a person who has peculiar 
means of knowing a fact, makes a declaration or a 'wri t ten entry 
of that fact, which is against his interest a t  the time, such declara- 
tion or entry is, after his death, evidence of the fact, as between 
third persons. Ibid. 

20. Jurors a r e  not bound to take either the whole or any part of a wit- 
ness's testimony as true, if in  their consciences they do not so believe. 
But where i t  is incumbent on a party to establish a fact, and the  
only testimony in relation thereto contradicts it, a jury cannot 
capriciously mangle the testimony, so as to convert i t  into evidence 
of what it  does not prove. If the witness be deserving of credit, the 
fact necessary to be shown is  disproved; and if he be not worthy of 
credit, there is a defect of proof. White v. White, 536. 

21. Par01 evidence is not admissible to vary, explain, or contradict an 
agreement in writing. Donaldson v. Benton, 572. 

22. A trustee who has acted by selling the trust property, and has re- 
tained his commisSion for so doing, may be a witness in  support 
of the deed in trust,  if he has conveyed the property without cove- 
nants or responsibility. Norwood v. Marrow, 578. 

23. The declarations of a party connected with his conduct, the next day 
after the execution of a deed, a re  admissible in evidence, not for 
the purpose of establishing the t ruth of the things declared, but 
to show from them that  the party was then insane, in  order that  
the jury may thence infer, if they should think such inference fair  
and proper, that  he  was so a t  the moment when the deed was exe- 
cuted; and this particularly when a ground has been laid for the 
introduction of the testimony, by showing that the party was a t  
times insane previous to the execution of the deed. I b i d .  

See BOND, 2; DEED, 3, 6, 7; EXEOUTORS AND ADMINISTRATORS, 8; FRAUDS 
AND FRAUDULENT CONVEYANCES, 1, 2; MONEY PAID INTO COURT, 1. 
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EXECUTION : 
1.  Where a n  execution upon a justice's judgment is levied upon land 

and returned to the County Court under the Act of 1794 ( 1  Rev. 
Stat., ch. 62, see. 1 9 ) ,  i t  is essential to  the validity of the order, 
which the court is authorized to make, to sell the land levied on, 
that  the land should be particularly described; and a levy generally 
upon the defendant's "lands," without further specification or de- 
scription, will not support such order nor the sale made under it. 
Borden v. Smith, 27. 

2. When an execution upon a justice's judgment is levied upon land and 
returned to the County Court, and it  appears that the defendant 
has not had five days notice in writing, as required by the Act of 
1828 (1 Rev. Stat., ch. 45, sec. 1 9 ) ,  the court has no power to  order 
a sale of the land levied upon, and any such order will be entirely 
null, unless the defendant appears and waives notice. Ibid. 

3. When a justice's execution has been levied upon land and returned 
to the County Court, the plaintiff may apply to court and have a 
judgment there rendered i n  his behalf for the sum recovered before 
the justice and costs, under the  Act of 1828 (1 Rev. Stat., ch. 45, 
secs. 8 and 9 ) ,  and it  seems that a venditioni may issue upon such 
judgment to sell the land levied upon, with a special Ji. fa. to  levy 
generally for any unsatisfied balance of such judgment, but the  
power of the court to render such judgment and issue a fi. fa. thereon 
depends upon the fact whether a levy sufficiently special has been 
made, and also whether the defendant has had five days notice in  
writing before court, or has waived it, and if no such judgment has 
been rendered, a writ to  the sheriff commanding him to sell the land 
levied on cannot have the effect of a fi. fa. Ibid. 

4. Where the execution under which the plaintiff claimed commanded the 
sheriff to levy a certain sum which the State had recovered against 
the defendant for costs and charges, and on the execution was en- 
dorsed a bill of costs containing officer's fees and witnesses' dues, 
but without specifying whether they were costs expended by the  
State, or were the costs of the defendant, and the only record of a 
judgment produced in support of the execution merely showed that  
the defendant had been indicted and acquitted: I t  was held, that  
there ought to have been a special judgment in favor of the officers 
of the court and the defendant's witnesses, and a n  execution issued 
thereon and conformable thereto, and that the court could not pre- 
sume from the record produced that there had been such a special 
judgment and then permit the  plaintiff by parol evidence to trim and 
shape the  execution offered, so a s  to fit such presumed judgment. 
King v. Featherston, 259. 

5. The purchaser a t  an execution sale buys the interest of the  defendant 
i n  execution and cannot object, when the price is demanded, that  
the goods belonged to himself o r  to a third person. Isley v. Ntew 
art ,  297. 

6. The legal interest of a defendant in  undivided chattels may be seized 
and sold under execution. Ibid. 
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7. Justices' executions are by law made returnable in three months from 
their date (see 1 Rev. Stat., ch. 62, sec. 1 6 ) ,  but i t  is not n'ecessary 
that they should be returned on the last day of the three months. 
They may be returned sooner, and aliases taken out and acted 
upon. Ib id .  

8. The signature of a justice is absolutely necessary to an alias,  a s  well 
a s  to a n  original execution on a justice's judgment. Hence, an 
entry of "execution renewed," without the signature of a justice, a t  
the foot of a dormant justice's execution, gives no authority to the 
act of an officer under it. ~ u g g ' i n s  v. K e t c h u m ,  550. 

9. The levy of a justice's execution upon lands, under the Act of 1794, 
1 Rev. Stat., ch. 62, sec. 16,  need not perhaps be in the very words 
of the act ;  but a description containing a part only of that  pre- 
scribed in the act must be taken to be insufficient in  point of the 
certainty thereby required, until i t  be shown as  a fact that i t  identi- 
fied the land levied on, as effectually as i t  would have been identi- 
fied by a description conforming to that given in the act. Hence a 
levy upon "all the lands of the defendant lying on Queen's Creek," 
without any such evidence of identity, is  not sufficiently specific to 
authorize the court to make a n  order of sale, or if such order be 
made, to  support a sale under it. Ibid.  

10. The levy of a justice's execution upon "all the lands of the defendant 
lying on the headwaters of Ketchum's Mill Pond, adjoining the 
lands of said Ketchum," is substantially, if not literally, a compli- 
ance with the requisitions of the Act of 1794. Ib id .  

11. If a justice's exceution be levied upon land and returned to court, 
and the land be sold under a v e n d i t i o n i  exponas ,  issued upon an 
order made by the court for that purpose, the lien has relation 
back to the time of the levy, so as  t o  defeat a sale made afterwards 
by the defendant. Ib id .  

12. Where a n  execution authorizes the sheriff to sell all the lands of the 
defendant lying on the head of a particular mill pond, and adjoin- 
ing the lands of a particular person, if the lands embraced in that 
description comprehend more tracts than one, a sale e n  m a s s e  will 
be supported, in  the  absence of fraud on the part of the sheriff and 
purchaser. Ib id .  

13. Where several executions, issuing from different competent courts, 
a re  in  the hands of different officers, then, to  prevent conflicts, if 
the  officer holding the junior execution seized property by virtue 
of it ,  the property so seized is not subject to  the execution i n  the 
hands of the other officer, although first tested; and consequently 
a purchaser under the junior execution is, in such case, protected 
against the execution of a prior teste. J o n e s  v. Judlcins, 581. 

14. At common law, the  goods of a party against whom a writ of fi. fa. 
issued were bound from the teste of the writ so as to prevent his 
selling or assigning them. Ib id .  

16. But, subject to this restriction, the property of the goods is not 
altered, but continues in the defendant till the execution is exe- 
cuted. Ibid.  
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16. If, therefore, the property is levied on and sold under a junior execu- 
tion, the vendee gets a good title, and the party having t h e  first 
execution cannot seize them by virtue of his writ first tested. Ibid. 

17. The party, however, who has the execution of the  first teste may have 
his remedy against the sheriff whose duty it  was to  execute that  
writ first which was first tested. Ib!d. 

18.  If the  sheriff has only levied under the younger execution, and before 
sale a n  elder execution in point of teste came to his hands, he may 
and ought to apply the property to the  satisfaction of the execution 
bearing the  first teste. Ibid. 

See JUDGMENT, 13, 1 5 ;  LANDLORD AND TENANT, 6 ;  LEVY, 1, 2 ;  R ~ I S T R A -  
TION, 1; SHERIFF, 1, 3, 4, 5, 6, 7, 8 ,  10, 1 2 ;  WRIT OF ERROR, 3. 

EXECUTORS AND ADMINISTRATORS : 
1 .  The County Courts have power to  revoke letters of administration, and 

payment of the assets made by an administrator whose letters have 
been revoked to his successor are  proper. Smith v. Collier, 60. 

2. One who intermeddles with the goods of a deceased person after the 
will is proved or administration granted, cannot be sued by creditor 
a s  executor cle son tort, unless where he claims under a fraudulent 
deed. But if he had intermeddled befol-e the appointment of a legal 
administrater, he may be charged a s  executor de son tort, there 
being a legal administrator a t  the date of the writ. Mcilforine v. 
Btory, 83. 

3. The clause in the condition of a bond, given by a n  administrator with 
the will annexed, which provides that  the obligor shall well and 
truly deliver and pay over all the rest and residue of the effects and 
credits which shall be found due on his account a t  the close of his 
administration "unto such person or persons respectively a s  the  
same shall be due unto, pursuant to the true intent and meaning 
of the acts of the General Assembly i n  such cases made and pro- 
vided," is broken both in  letter and in spirit by a refusal or neglect 
of the administrator with the will annexed to pay legacies. McLarte 
v. Peoples, 133. 

4. Until the settlement and distribution of a n  estate, the  administration 
is  incomplete, and must, upon the death of the administrator, be 
committed to  some person as administrator cle bonis non of the in- 
testate, for the goods of the intestate go t o  such administrator de 
bowis non, and not to the executor of the administrator, and this, 
although the  administrator was, as one of the next of kin, entitled 
t o  a share of the estate. The right as  next of kin did not attach 
to any particular chattels, and prima faoie the unsold and undivided 
specific goods were held by the administrator in his official char- 
acter, and therefore his representatives do not succeed to them. 
Taylor v. Erooks, 273. 

5. One who administers upon the estate of a fraudulent assignee and 
takes possession of the goods assigned may, upon the death of the 
fraudulent assignor, be sued a s  executor de son tort by the creditors 
of the latter, and this although administration may have been 
granted upon his estate. McMorine v. fltorey, 329. 
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EXECUTORS AND ADMINISTRATORS-Continued. 
6.  The case of Turner v. Child, 1 Dev. Rep., 25, explained and distin- 

guished from this, because in that the agent, who was sought to be 
charged as  executor de son tort of his deceased principal, had been 
rightfully put into the possession of the property, not only as  to  his 
principal but a s  to all the world. Ibid. 

7. The law never assigns anything to an administrator but what may' 
be rightfully assigned. Hence, goods conveyed to a n  assignee for 
the purpose of defrauding creditors are not assigned to the admin- 
istrator of the assignee as against the creditors of the assignor. 
Ibid. 

8. If the deed of an administrator, for land which his intestate had 
given a bond to convey upon the payment of the purchase-money, 
contain a n  acknowledgment of payment to him of the  price, i t  will 
operate as  a release, and be plenary evidence of such payment. 
But a recital in i t  that i t  appeared that  payment had been made to 
his intestate is no more than a declaration of his belief of a fact, 
and per se is  not evidence a t  all against the heirs of such intestate 
who claim, not under the administrator, but directly from the in- 
testate. Williams v. Peal, 609. 

9. Where a case agreed sets forth that a vendee took possession of the 
land soon after the execution of a bond to m a t e  him title upon his 
paying the purchase-money, and held uninterruptedly for twenty 
years; that the vendor lived nearly three years af ter  the  purchase- 
monev became due: that after his death the administrator set up 
no demand for the purchase-money, but, on the contrary, executed a 
conveyance of the land; that  one of the heirs acquiesced in the 
possession held under that conveyance for four years after he  came 
of age, the court cannot say that the  purchase-money was paid, and 
the conveyance therefore valid; but such circumstances are  proper 
to be left to the jury to infer the fact of such payment, if they 
should so think, and thereupon to find a verdict for the defendant. 
Ibid. 

See COVENANT, 3. 

EXECUTOR DE SON TORT: 
See EXECUTORS AND ADMINISTRATORS, 2,  5, 6, 7. 

FELONY : 
1. An intent to commit a felonious act, where the intent is  only a mis- 

demeanor, merges in  the felony i f  the  act be committed; but not 
if the intent alone is a felony of the same grade with the act itself, 
and the prisoner may be convicted of either upon any competent 
testimony that  satisfies the jury of his guilt of the particular offense 
charged. 8. v. Jesse, 95. 

2. A master is not a t  liberty to contrive the escape of his slave who has 
committed a felony, but if he  be a magistrate he should not act 
officially against him. 8. v. Leigh, 126. 
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FEME COVERT, DEED O F :  
Where neither the certificate of the commissioners appointed to take 

the private examination of a feme covert upon a deed made by her 
and her husband, nor any record produced, show that  she was 
privately examined, the deed is  void as  to her. Ives v. Sawyer, 179. 

FINES : 
See CONSTITUTION, 5, 8, 9 ;  CRIMINALS, 2, 6. 

FORCIBLE ENTRY: 
1. Where the proprietor of a school employed a person as  a steward 

and servant in the establishment, and assigned for his lodging 
rooms a house situated within the curtilage, but not connected with 
the dwelling house of the proprietor by any common roof or cover- 
ing, and for which lodging rooms the steward paid no rent: I t  was 
held, that the house occupied by the steward was not, i n  law, his 
dwelling house, but was the dwelling house of the proprietor of the 
school, and that  no indictment would lie against the proprietor for 
a n  entry and expulsion of the steward from such house, provided 
there was no injury to his person or other breach of the peace. S. 
v. Curtis, 363. 

2. The occupation of servants is not SILO jure, but as servants represent- 
ing their master; and, therefore, i t  is  the occupation of the pro- 
prietor himself. Ibid. 

3. There may be cases in which the master lets to his servant a tenant 
or part of his premises on rent, in which the house and possession 
would be properly laid as those of the servant. And even where 
there is no stipulation for rent, yet the premises occupied by the  
servant may be so far removed and distinct from those in  the  per- 
sonal occupation of the master that  they may be deemed and stated 
to be in  the possession of the servant, ih an indictment, for instance, 
for burglary. I t  would seem, from some adjudications, that in  this 
last case it  may be laid either way. But these cases are t o  be r e  
garded a s  exceptions founded on particular circumstances. 

4. Where an overseer in  this State is  placed on a plantation, he is  not 
put into possession a s  against his employer, but the latter may if 
he thinks proper turn him off and evict him from the house which 
he occupies. Ibid. 

5. The redress of the overseer is by action on the contract of the em- 
ployer, and not by holding over that  which mas never i n  his posses- 
sion for an instant, but as  the servant and agent of his employer. 
Ibid. 

FORCIBLE TRESPASS : 
1. In a n  indictment for a riot and forcible trespass in  entering a man's 

dwelling house, he  being in the actual possession thereof, and taking 
from his possession ,slaves and other personal property, i t  i s  not 
necessary to show that  the prosecutor had the right to the property, 
or the right t o  the possession, but whether he had in fact the  
possession thereof a t  the time when that  possession was charged to 
have been invaded with such lawless violence, and any evidence 
tending to establish that possession is admissible. 8, v. Bennett, 170. 
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FORCIBLE TRESPASS-Continued. 
2. An indictment for a forcible trespass in  entering a man's dwelling 

house, which does not charge an expulsion from the house or a 
withholding of the possession thereof up to the time of the finding 
of the indictment, nor set forth the interest of the prosecutor, will 
not, in  case of conviction, warrant a writ of restitution. Ibid. 

3. The violence necessary to  support an indictment for a forcible tres- 
pass in  entering a man's dwelling house and taking from his pos- 
session personal chattels will be sufficiently proved by showing that 
the defendants appeared in such numbers and under such circum- 
stances as  to deter the prosecutor from resistance, though there 
was no actual breach of the peace. Ibid. 

4. In such an indictment, the presence of the prosecutor must be proved, 
but it need not be shown that  he had hold of the chattels: i t  is 
sufficient if he  were on the spot. Ibid. 

5:An indictment charging a forcible trespass for taking a slain deer 
is not supported by evidence of the forcible taking of a deer skin 
severed from the body of the deer. S. v. Hemphill, 241. 

6. An indictment for any forcible trespass upon a dwelling house, short 
of a violent taking or withholding of the possession of it, must 
charge that the proprietor was in the house, or actually present a t  
the time. 8. v. Fol-t, 332. 

7. In  an indictment for a forcible entry into a dwelling house, it is not 
necessary to charge or to show that the proprietor was in the house, 
or present a t  the time of the violent dispossession. Ibid. 

FORMER ACQUITTAL: 
1. An acquittal upon an indictment for a rape against a person of color 

cannot be pleaded in bar to a n  indictment against the prisoner for 
a n  assault with intent to commit the rape upon a white female, under 
act of 1823 ( 1  Rev. Stat., ch. 111, sec. 7 8 ) ,  because both offenses are 
felonies created by different statutes, and the latter requires different 
allegations in the indictment and different proof on the trial from the , 

former; and because a n  indictment for the commission of a felonious 
act is not supported by proof of an intent to do that act, and a n  
indictment for the latter, if a felony, may be sustained after a n  
acquittal upon an indictment for the former. S. 1;. Jesse, 95. 

. 2. Where a person of color has been acquitted upon a n  indictment for a 
rape, and is subsequently indicted for a n  assault with intent to com- 
mit the rape upon a white female under the act of 1823, he cannot 
object upon the trial that  the evidence offered proves an actual rape, 
because the jury may convict for the specific charge contained i n  the 
indictment, if the evidence proves that  charge, notwithstanding i t  
may also prove the other charge for which the prisoner has been 
formerly tried and acquitted. Ibid. 

3. A former acquittal, if it cannot be pleaded in bar to subsequent indict- 
ment, cannot be taken advantage of as  a n  estoppel. Ibid. 

4. I t  is not sufficient to make a judgment in one indictment a bar to  an- 
other that evidence of the facts alleged in the first would also be 
evidence of the facts alleged id the latter. As an acquittal upon a n  

568 



FORMER ACQUITTAGContinued. 
indictment for the burglary and stealing, is not a bar to a second 
indictment for the burglary, with intent to steal. Ibid. 

5. An acquittal upon a former indictment can be no bar to a second, 
unless the former were such a s  the prisoner might have been con- 
victed upon, by proofs of the facts contained in  the second. Ibid. 

FORNICATION AND ADULTERY: 
An indictment under the statute for fornication and adultery may be 

simply for "bedding and cohabiting together," and the c h a r g e m e  
sustained by showing an habitual surrender of the person of the 
woman to the gratification of the man, without proof that either had 
taken the other into his or her house. S.  v. Jolly, 108. 

See APPEALS, 3 ;  EVIDENCE, 9. 

FRAUDS AND FRAUDULENTCONVEYANCES: 
1. Where a vendor and purchaser contracted for a life estate in certain 

slaves, a t  a fair price for such interest, under the supposition that 
the vendor was entitled to no greater estate in  the slaves, and the 
vendor executed a bill of sale conveying "all his right, title and inter- 
est in and to the slaves" to the purchaser, and it  turned out that the 
vendor was entitled to an absolute interest in  them, which was ten 
times the value of the life estate: I t  was held, in  a suit a t  law in the 
lifetime of the vendor, by the creditors of the vendor impeaching the 
conveyance for fraud, that the mistake might be shown by par01 
testimony, and that the conveyance was not fraudulent and void as 
to such creditors. Runyon v. Lealay, 373. 

2 .  Matter dehors a deed may be resorted to for the purpose of repelling, 
as  well as  founding, a n  imputation of fraud. Ibid. 

3. A purchaser at  a grossly and manifestly inadequate price is not such 
a n  one as, under the statute of 27 Eliz., ch. 4,  see. 2 (1 Rev. Stat., 
ch. 50, sec. 2 ) ,  can avoid a previous voluntary conveyance: but to  
constitute a purchaser entitled to the benefit of that  statute, the 
purchase must be in good faith and for a fair price; and this the 
court should declare as a rule of law, and not leave it as  a question 
of intent to be passed upon by the jury. EWleltwider v. Robewts, 420. 

4. The Court will not enter into the question of the  inadequacy of the 
consideration as  per se vitiating the sale, unless it  be plain, and 
great, or gross, as it  is commonly called. Prices may range between 
the extremes of what close men would call a good bargain on one 
hand, and a bad and even hard bargain on the other, and the law 
will not interfere. But when such a price is given, or pretended t o  be 
given, that everybody who knows the estate will exclaim at  once, 
"Why, he has got the land for nothing," as  if only onekenth or per- 
haps even one-third part of the value were given, the law would be 
false to itself if i t  did not say, sternly and without qualification, to  
such a person, that he had not entitled himself to the grace and pro- 
tection of the statute. Ibid. 

5. I t  is generally true that deeds void by reason of bad faith as to credi- 
tors are  also void as to the purchasers. They are  not indeed void a s  



FRAUDS AND FRAUDULENT CONVEYANCES-Continued. 
to purchasers because they are so as to creditors, but by reason of the 
bad faith which alike vitiates them as against both purchasers and 
creditors. There may perhaps be instances in which purchasers 
would not stand on the same footing with creditors. Ibid. 

6. The term "purchaser" is not used in the statute of 27th Eliz, in  its 
technical sense, for one who comes to an estate by his own act. It  
is  to  be received in its popular meaning a s  denoting one who buys 
for money, and buys fairly, and, of course, for a fair price. Ibid. 

7. The same rule prevails in  equity as a t  law with regard to purchasers 
setting aside voluntary or fraudulent conveyances under the stat. 27 
Eliz. Ibid. 

8. Fraud and good faith are  generally questions of intent, and therefore 
proper for the jury, whose province it  is  to look into the mind and 
heart;  but this proposition is not to  be carried to the absurd extreme 
of cutting off the Court from drawing from admitted facts any infer. 
ence, however consonant to  reason or necessary it may be. Hence 
the  courts have laid down rules, as  lams for the parties upon the 
question of inadequacy of price in a purchase under the stat. 27th 
Eliz. Ibid. 

9. This power of the Court is not a novel assumption, nor can i t  prove 
practically dangerous or inconvenient. There will be differences of 
opinion as  to the value of estates; also opposing evidence as  to  the 
price paid or agreed to be paid, and much allowance is to be made for 
the unwillingness of many men to lay out money unless they get a 
bargain, and likewise for their reluctance to  purchase what is 
claimed by another, and cannot be got by them without the trouble 
and expense of litigation. These are all proper considerations to be 
left t o  a jury and to be weighed by them, under proper information 
a t  the same time as  to the law. Ibid. 

See POSSESSION, 2, 3. 

F R E E  NENGROES : 
1. The act of 1831, ch. 13 (1 Rev. Stat., ch. 111, sec. 86, 87, 88, 89), pro- 

viding for the collection of fines imposed upon free negroes and free 
persons of color convicted of any criminal offense, by directing them 
to be hired out under certain rules, regulations and restrictions, is 
not so clearly repugnant to the 39th section.of the Constitution, which 
provides that debtors shall not be continued in prison after delivering 
up bona fide their property for the use of their creditors, nor to the 
19th section of the same which gives to  Governor the power of grant- 
ing pardons, nor to t h e  10th section of the Bill of Rights which pro- 
hibits the imposition of excessive fines, or the infliction of cruel or 
unusual punishments, nor to the third section of the same which 
declares that n o  man or set of men a re  entitled to  exclusive or sep- 
arate privileges from the community but in consideration of public 
services, nor to the spirit of the 12th section of the same which 
forbids the deprivation of liberty to a free man "but by the law of 
the  land," nor to the principles of free government, as to warrant 
the courts in  pronouncing it  unconstitutional and void. Mate v. 
Manuel, 144. 
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FREE NEGROES-Continued. 
2. The act of 1838, which provides that  if any person shall be convicted 

in any court of record in  this State of any crime or misdemeanor, 
and shall be in  execution for the fine and costs of the prosecution, 
and shall have remained in prison for the space of twelve days, he 
may be discharged in the manner therein prescribed, does not repeal 
the act of 1831, ch. 13, but as  the last expression of legislative will, 
necessarily abrogates so much of that act as  stands i n  the  way of its 
provisions. Ibid. 

See CITIZENS, 2, 3; EVIDENCE, 1. 

GAMING: 
1. The playing of cards for money or property, in  a counting room 

attached to and under the same roof with a storeroom in which 
spirituous liquors are  retailed, falls within the prohibition of the act 
of 1831, ch. 26 ( 1  Rev. Stat., ch. 34, sec. 6 9 ) ,  forbidding the playing 
"at any game of cards in  any house where spirituous liquors are 
retailed, or any outhouse or store attached thereto, or any part of 
the premises occupied with such house." S. v. Terry, 325. 

2. In an indictment under the above-mentioned act it  is sufficient to  
show that  the spirituous liquors were in  fact retailed in  the house 
in  which the playing took place; and i t  is no defense for the defend- 
ants that  the  retailer has not pursued the directions of the act of 
Assembly in obtaining a license to retail. Ibicl. - 

GRANT : 
1. Under the Act of 1794 (Rev., ch. 422), a grant from the  State convey- 

ing more than six hundred and forty acres of land is good. Menden- 
hall v. Cassebs, 43. 

2. If a grant covers, i n  part, land not liable to  entry, or which has been 
previously granted, it  will be good for the land comprehended in 
it, which had not been granted and was liable to entry. Hough v. 
Dumas, 473. 

3. A grantee may, under the Act of 1798, 1 Rev. Stat., ch. 42, sec. 31, 
proceed to vacate a subsequent grant fraudulently obtained, with 
knowledge of his previ'ous grant, though the subsequent grant covers 
a part only of the land included in his grant. Hoyt v. Rich, 673. 

4. A grant which is sought to be vacated, a s  having been illegally or 
fraudulently obtained, must (a t  all events where the  proceeding is 
by scire facias) be vacated i n  tot4 or not a t  all. Ibid. 

5. To support an application on the part of a grantee t o  vacate a grant 
because of fraud i n  obtaining it, with knowledge of a previous grant 
for the same land, a case of clear fraud must be made out. Con- 
structive notice of the prior grant-information that  might have put 
a prudent man upon his guard before he  completed his grant; a 
suspicion that  the land or a part of i t  might not be vacant and 
unappropriated-that kind of notice which may be sufficient in  
equity t o  bar the plea of a purchaser for valuable consideration, . 
is not enough to constitute the fraud contemplated by t h e  act. Ibid. 

See EVIDENCE, 10; PLEAS AND PLEADINGS, 8 ;  POSSESSION, 4; PRESUMPTION, 
. 1 ;  SCIRE FA~IAS. 
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GUARANTY: 
1. Where a purchaser of property, in  payment thereof, transferred to the 

vendor notes upon third persons, and upon being requested to 
endorse the notes for the purpose of enabling the vendor to sue in  
his own name, refused to do so, but said "they were good": I t  was 
held, that the words "they were good," used in the manner they 
were, did not furnish any evidence of a promise to make the notes 
good. Carpenter v. Wall, 279. 

2. Whether such words, if they amount to a promise t o  make the notes 
good, do not come within the Act of 1826 (1 Rev. Stat., ch. 50, 
sec. l o ) ,  declaring that "no action shall be brought whereby to 
charge the defendant upon any special promise to answer the debt, 
default or miscarriage of another person, unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof, shall be in  writing and signed by the party charged there- 
with, or some other person thereto by him lawfully authorized." 
Quwe? Ibid. 

3. A guaranty is  a promise to answer for the payment of s o p e  debt or. 
the performance of some duty, in  case of the failure of another 
person who is himself, in the first instance, liable to such payment 
o r  performance. Ihid. 

4. Where a single bill was executed by a principal and surety, and after- 
wards anoth'er person, a t  the instance of the agent of the. holder, 
but without the knowledge and assent of the maker, guaranteed 
the bond by endorsing upon it "This is a good bond," and sighing 
his name: I t  was held, that he could not, upon being compelled to 
pay the bond, recover from the surety a s  for money paid to  his use, 
because he was not a regular endorser, and having become a guaran- 
tor without any express request from the makers, the law would 
imply no request, and the payment of the bond under compulsion 
was of his own seeking. Carter v. Black, 561. 

See CONTRACT, 5. 

GUARDIAN : 
1. The condition contained in a guardian bond that  the guardian shall 

improve the  estate of his wards "until they shall arrive a t  full age, 
, or be sooner thereto required, and then render a true and faithful 

account of his said guardianship, etc., and deliver up, pay to and 
possess" his said wards of their estate, i s  not broken by a guardian 
who is removed from his office until an account and settlement be 
demanded of him and he refuse to comply with such requisition, 
or there be such conduct on his part, tantamount to  a refusal, as  
to render a requisition unnecessary or impracticable. Barrett v. 
Monroe, 334. 

2. Whether, upon the ward's coming to full age, a suit might be sus- 
tained upon such a guardian bond before a demand made for an 
account and settlement. QaereY Ibid.  

3. A guardian cannot purchase ,his ward's property of himself, because 
the law requires that  there should be two persons a t  least t o  make 
a contract. But if another purchases a t  the guardian's sale for the 
guardian's benefit, but takes a conveyance to himself and afterwards 
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conveys to the guardian, the  purchase will not be void a t  law. And 
even in equity such sales are  not, ipso &re, void; but the trustee 
purchases subject to the equity of having the sale set aside if the 
cestui que trust, in  a reasonable time, chooses to say h e  is not satis- 
fied with it. Hoskins v. Wilson, 385. 

HARBORING: 
Harboring or maintaining a runaway slave within the Act of 1741, etc. 

(Rev. Stat., ch. 34, sec. 731, consists in  secretly aiding him by any  
means to continue absent from his master, knowing a t  the time of 
rendering such aid that  he was a runaway. S. v. Hathaway, 124. 

HUSBAND AND WIFE: 
1. A feme covert may become a n  agent for her husband, and such a n  

appointment as agent may be inferred from his acts and conduct 
respecting her. When the agency is to be inferred from his con- 
duct, that  conduct furnishes the only evidence of its extent as  well 
as  of its existence, and in solving all  questions on this subject be- 
tween the principal and third persons, the general rule is that  the  
extent of the agent's authority is  to  be measured by the extent of 
his usual employment. Cox v. HofSman, 319. 

2. The husband is responsible for any injury done to the property of 
another person by the negligence, carelessness, or unskillfulness of 
his  wife in her performance of his business, the wife i n  this respect . 
being considered as his servant. Ibid. 

See FEME C O V ~ T ,  DICED OF; JUDGMENT, 10, 11, 12. 

INDICTMENT : 
1. An indictment against a justice of the peace for refusing to issue 

his warrant for the arrest of a felon, must charge either tha t  the  
felony was committed in  his presence or the tender to  him of a n  
affidavit of i ts  commission. 8. v. Leigh, 126. 

2. I t  should also charge that  the felon was in the magistrate's county 
when the refusal took place. Ibid. 

3. In  indictment for retailing spirituous liquors by the small measure 
without license under the Statute of 1825 (1 Rev. Stat., ch. 34, sec. 
81) ,  i t  is necessary to aver that the retailing was to  some particular 
person or persons, or to some person. or persons to the jurors un- 
known. S. v. Faucett, 239. 

4. An indictment upon our statute ( 1  Rev. Stat., ch. 34, sec. 5 ) ,  for 
abusing and carnally knowing a female child under the age of ten 
years, which charges rape to be "in and upon one M. C., an infant 
under ten years of age, etc.," "and her, the said M. C., feloniously 
did unlawfully and carnally know and abuse," etc., is suli-lcient 
without describing the infant a s  a "fernate child"; nor is the addi- 
tion of %pinsterM to the  name of the infant requisite in  such a n  
indictment. S. v. Terry,  289. 

5. In  indictments for offenses against the persons or propwty of indi- 
viduals, no addition to  the names of those individuals is requisite. 
Ibid. 
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INDICTMENT-Continued. 
6. An indictment for a conspiracy to destroy a warrant in the name 

of the State, issued against a defendant on a criminal charge, and a 
recognizance for the appearance of said defendant to answer such 
charge, with the intent thereby to impede the due administration 
of justice, should positively aver the facts that  such warrant did 
issue, and such a recognizance was acknowledged, and should also 
set forth so much of the warrant and recognizance a s  is  necessary 
to show that  they were valid, and therefore the destruction of them 
might be prejudicial to the administration of justice. Hence, if the 
warrant and recognizance be mentioned only by way of reference 
and recital, and it  be not stated with any precision by whom the 
warrant was issued, nor before whom the recognizance was taken; 
and if the substance of the warrant and recognizance be not set 
forth, so that it may be seen whether they or either of them had 
legal validity, the indictment will be insufficient. S. v. Enloe, 508. 

See FORCIBLE TRESPASS; FORNI~ATION AND ADULTERY. 

INFANT : 
1. The possession of a vendee, taken under a deed from an infant, 

whether that deed is to be considered as  void or voidable only, as 
adverse to the infant (and much more is such the case where t h e ,  
deed has been executed by the  infant jointly with others); and the 
infant cannot, after he comes of age, convey a valid tit le to  the 
land while such adverse possession continues. Muway v. Hhanklin, 
418. 

2. Where a n  infant executed a deed for land by signing, ~ e a l i n g , ~ a n d  
delivering it, and after he came of age endorsed on it ,  "I have 
signed the within deed for the expressed purposes; and with the 
desire to  ratify the same, I hereunto affix my hand and seal," and 
after signing and sealing the endorsement delivered the instrument 
to the vendee again: I t  was held, that  if the deed were absolutely 
void in  the first instance i t  was rendered valid by the redelivery; 
and if only voidable, the endorsement under the hand and seal of 
the vendor was a proper act of confirmation. Ibid. 

3. A contract made by a n  infant to  work a certain specified time with 
a carpenter, upon the consideration of the latter's boarding and 
clothing him, and learning him the trade, is  not binding upon the 
infant, and he  may, a t  any time, leave the service of the carpenter, 
provided he has not arrived a t  full age and confirmed the  contract. 
Francis v. Felmit, 637. 

4. If a n  infant have been furnished with necessaries while working 
with a mechanic to learn his trade, upon a n  action of assumpsit 
brought against the infant for the value of the  necessaries, i t  is a 
good defense under the plea of non assumpsit that  the defendant's 
services in  work and labor were equal to o r  exceeded in value the 
necessaries furnished. Ibid. 

See LIMITATIONS, STATUTE OF. 
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JUDGMENT: 
1. Where a ca. sa. was issued from the Spring Term of a Superior Court, 

returnable to the ensuing Fall Term thereof, and was executed upon 
the defendant within less than twenty days of such Fall Term, and 
the sheriff thereupon took bond and surety from the defendant 
under the  Act of 1822 ( 1  Rev. Stat., ch. 58, sec. 7 ) ,  which bond was 
dated more than twenty days before such term, and was conditioned 
for the  defendant's appearance "at the next Superior Court of law 
to be held, etc., on the 7th Monday after the 4th Monday of March 
next, then and there, etc., and a t  the next Spring Term which sat 
on the 6th instead of the 7th Monday after, etc., upon the defendant's 
not appearing, a judgment was taken upon the bond against him 

. and his surety: I t  was held, that  the judgment was irregular, and 
that  whether the bond was to be prepared by the sheriff or the 
defendant made no difference, as  the judgment taken was against 
the surety as  well a s  the defendant, and there was no default of 
appearance according to the  bond, and also that t h e  word "next 
court" would not control the specified time of the "7th Monday after 
the 4th Monday of March next." Winslow v. Anderson, 1. 

Z. I t  seems to be a necessary function of every court, and particularly 
of a court of the highest jurisdiction to which no writ of error lies, , 

a s  our Superior Courts, to set aside a n  irregular judgment, that  is, 
one rendered contrary to the course and practice of the court, a t  a 
subsequent term, provided application for that purpose be made in 
proper time. Ibid. 

3. In  general, judgments taken without service of process, signed out 
of term, or by default before the proper period of the term, are  
irregular. Ihid. 

4. If a judgment by default, interlocutory or final, be signed according 
to the course of the court, then it  is the judge's judgment, because 
it  is entered according to his directions. And although the former 
is  always under the control of the court, yet, from i ts  nature, the 
court ought not and will not interfere with the latter, that  is, a 
final judgment after the term a t  which it  is taken. Ibid. 

5. Until set aside, a n  irregular judgment must, i n  general, be  regarded 
as a subsisting and regular judgment as to all  the world. Ibid. 

6. An entry, upon the rendition of a verdict in fa,vor of the  plaintiff, 
that  "the defendant is entitled to a credit to be ascertained by 
M. F. and J. H. S., and the clerk is  then authorized to,enter a re- 
mittitur, judgment of the court accordingly and for costs," is not 
a judgment then rendered, but an agreement for a judgment to be 
rendered subsequently upon the ascertainment by the referees of 
the credit to  which the defendant is entitled. Dunns v. Batchelor, 46. 

7. A judgment regularly entered a t  one term of a court cannot be set 
aside by the court a t  a subsequent term. Ibid. 

8. The 11th section of the act incorporating the Wilmington and Raleigh 
Railroad Company, declaring "that if any stockholder shall fail to 
pay the sum required of him on his subscription by the president 
and directors within one month after the same shall have deen 
advertised i n  some newspaper published a t  the seat of government, 
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JUDGMENT-Contiwued. 

i t  shall be lawful for the said president and directors, without 
further notice, to move for judgment in  the county or Superior 
Court of Wake, or New Hanover, against the delinquent stockholder 
or his assignee for the  amount of the installment required to be 
paid, a t  any court held within one year after the notice, and the 
court shall give judgment accordingly, or they may sue for the same 
in a n  action of assumpsit or by warrant, according to the jurisdic- 
tion of the respective tribunals of the State," does not authorize a 
judgment against a defaulting stockholder, without his appearance 
or  without process to call him into court. R. R. v. Balchr, 75. 

9. Upon a conviction for a criminal offense, i t  is irregular to annex to 
the sentence any condition for its subsequent remission. A judg- 
ment, though pronounced by the judge, is not his sentence, but the 
sentence of the law. I t  is the  certain and final conclusion of the 
law following upon ascertained premises. I t  must, therefore, be 
unconditional. 8. v. Bennet t ,  ,170. 

10. A judgment confessed to a married woman as if she were single comes 
within the operation of the Act of 1826, 1 Rev. St., ch. 65, s e e n ,  
prescribing the time within which the presumption of payment or 
satisfaction on judgments shall arise, notwithstanding the coverture, 
and although the scire facias to revive the judgment is  sued out in  
the name of the husband and wife. Johnson v. England, 199. 

11. If a woman sues, and afterwards marries, and the marriage is not 
pleaded in abatement p a s  darrein contivuunce, she may have judg- 
ment, which cannot be reversed for error. Ibid.  

12. The husband has entire control over a judgment confessed to o r  
obtained by his wife during coverture, and the proper way for him 
to proceed to enforce it  is by making himself a party by scire facias, 
as in case of a judgment obtained by a f eme  covert d u m  sola and 
who had married before execution. Ibid. 

13. Judgments of a court of record, on whatever day of the term they 
may be rendered, in law relate to and are considered judgments of 
the first day of the term; and this rule applies although the judg- 
ments were confessed upon writs, which were noted by the clerk 
to have been issued and the service of which were acknowledged 
on ,a day subsequent to the first day of the term; and executions 
issued upon such last-mentioned judgments will have priority over 
a deed in trust proved and registered on the second day of the 
same term. Farley v. Lea, 307. 

14. A judgment by confession is valid without any previous process. Ibid. 

15. Where a testator died in  term-time, before a judgment was signed: 
I t  was  held, that i t  might be signed after, and execution taken out 
against his goods in  the hands of his executor tested the first day 
of the term, for they relate to and are  considered a s  a judgment 
and execution of the first day of the term, a t  which day the testator 
was alive. D i d .  

See JUSTICE'S JUDGMENT; SCIEE F a c ~ a s ,  2 ; SUPREME COURT. 
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INSOLVENT DElBTORS : 
1. Whether i t  is the duty of the officer or the defendant to  prepare t h e  

bond to be given for the defendant's appearance to take the benefit 
of the Act of 1822 for the relief of insolvent debtors. Quare? W i n s -  
&ow v. Anderson, 1. 

2. The bond for the  defendant's appearance under the Act of 1822, con- 
nected with the execution, is  i n  the nature of process to compel a n  
appearance, and the return day thereof must be certain. Ibid. 

3. Upon a schedule filed by one taken under ca. sa. and desirous t o  avail 
himself of the benefit of the act for the relief of insolvent debtors, 
i t  is not competent for the court to order nor for the clerk to  issue 
a writ to the sheriff commanding him t o  sell the scheduled property, 
or so much thereof a s  will satisfy the  plaintiff's debt and costs, and 
have the same ready a t  the next term, t o  render "to the court o r  to  
the parties entitled t o  receive t h e  same"; and i t  is consequently nd 
breach of the sheriff's bond for him to fail or neglect executing such 
writ. Governor v .  Harrison, 599. 

4. The prbperty and debts contained in such schedule vest in  the sheriff 
a s  assignee to sell, collect, and pay into court for the benefit of all 
the creditors; and the proper course to enforce the performance of 
the sheriffs duties in relation thereto is  to have a rule of court on 
the sheriff to sell the property and collect the debts so assigned, and 
bring the money into court, and to attach him for a contempt, if the 
rule be not complied with. Ibid. 

See CERTIORARI, 4, 5; CONSTITUTION, 2, 3, 4, 5, 7;  CRIMINALS, 2 ;  FREE 
1 

NDGROEB, 2 ; JUDGMENT, 1. 

INTEREST : 
A note payable one day after date, with a n  endorsement thereon that  

it  was not to be paid until the death of the  maker, bears interest 
from the  time i t  became due, according to its tenor, without refer- 
ence to the endorsement. Powell v. Guy,  66 .  

JUDGE'S CHARGE: 
A refusal of the judge to give a more specific instruction when asked 

by a party, and to which he is entitled, may constitute error; but a 
mere  omission to do so, when not asked, does not. Brown. v. Mor- 
&-is, 565. 

See AGREEMENT, 2. 

JUSTICES : 
Whether, in  granting a n  appeal and accepting the security which the 

law requires, the justice of the peace does not act i n  a judicial char- 
acter and on a matter &thin his jurisctiction, quere? If he does, 
then no action can be sustained against him for taking insufficient 
security, for no action can be supported against a judge or justice 
of the peace, acting judicially and within the sphere of his jurisdic- 
tion, however erroneous his decision or malicious the motive im- 
puted to him. But if he does not, he is still not liable, if h e  acted 
boma fide, and according to his best information. Cu~zn.ingham v. 
Dillavd, 485. 

See INDICTMENT, 1, 2. 
577 
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JUSTICE'S EXECUTION: 
See EXECUTIOX, 1, 2, 3, 7, 8, 9, 10, 11. 

JUSTICE'S JUDGMENT: 
A justice's judgment apparently regular cannot be collaterally impeached 

by evidence that  the constable by whom the warrant purported to 
have been executed was a man of general bad character, and not 
to  be trusted in  anything he might say or do, or by any other parol 
evidence to show that the warrant had not, in fact, been served. I t  
is  a judicial proceeding which is conclusive, unless upon some other 
proceeding directly to avoid it. Jones  o. J u d k i n s ,  591. 

JUSTICE'S JURISDICTION: 
A person having an account against another for work and labor done 

may give the other credit for such sums as  may be justly due him 
on account, and if the balance be thereby reduced below sixty dol- 
lars, may warrant for it  before a single magistrate, and the other 
party can neither object to the jurisdiction nor insist upon having 
h i s  account of the same items allowed as  a set-off to the plaintiff's 
demand. McRae v. McRae,  81. 

LANDLORD AND TENANT: 
1. I t  is a general rule that  a tenant shall never be permitted to con- 

trovert or raise obje~tions to his landlord's title, and this rule ex- 
tends to all parties claiming under the lessor or lessee, so that  the 
lessee's assignee or under-tenant cannot object to the title of the 
lessor or his assignee any more than the lessee himself could. Luns- 
ford  v .  A lexander ,  166. 

2. A tenant cannot, by merely ceasing to pay rent  to  his lessor, and 
paying it  to  another person, change the tenancy so as  to enable 
himself to dispute the title of his landlord i n  an action of eject- 
ment by the latter to regain the possession. B e l f o u r  v. Davis ,  443. 

3. One who is admitted to defend in a n  agtion of ejectment with; or 
instead of, the  tenant in  possession, cannot set up any defense which 
is  forbidden to the tenant. He stands with, or in  the place of, the 
tenant, and is entitled to his rights and subject to his disadvantages. 
Hence, if the tenant cannot dispute the title of the  plaintiff's lessor 
because i t  appears that  he occupied the land a s  his tenant, the 
person claiming to be landlord and admitted to defend as such will 
also be precluded from disputing such title. Ibid. 

4. The possession of a part of a tract of land which one claims is in 
law the possession of the whole, and if, while thus in  possession, 

I cultivating a part, he makes a parol contract to  buy the land of 
another who also sets up a claim to it ,  and afterwards extends the 
fields which he had in cultivation, he cannot be considered the 
tenant of the other so as  to estop him from disputing the other's 
ti t le; for a n  offer t o  buy a claim to land which one holds a s  his 
own may be made for the sake of peace, through alarm, or from 
misapprehension; and so far  from being conclusive of the title, is 
very slender, i f  any, evidence of it. H o u g h  v .  D u m a s ,  473. 
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LANDLORD AND TENSNT-Cont inaed .  
5. A landlord has no lien in this State on the crop of his tenant for his 

rent, though it  may be reserved in kind, or i n  a part of the crop. 
Whether such a n  agreement is  contained in or is  out of the lease, 
the lessor stands upon no better footing than the other creditors of 
the lessee. Deaver v. R i c e ,  567. 

6. Upon a lease for a year, the lessee acquires an estate in possession 
i n  severalty during the term, so that the crop growing or standing 
on the land is entirely his property; and if a n  execution in favor 
of a third person be issued against the tenant during the year, i t  
will bind the crop from its t es te ,  so that  he cannot afterwards sell 
i t  to another or assign it ,  or any part of it, to his landlord in  pay- 
ment of his rent. Ib id .  

7. As to land, the particular tenant holding over stands towards the 
remainderman as  a tenant towards his landlord. But the  idea of 
such tenancy does not,belong to the ownership of distinct successive 
estates in personal chattels, and not arising out of any contract be- 
tween the  parties. ~Wontgonzery v. W y n n s ,  667. 

LARCENY : 
1. The possession of stolen property affords presumptive evidence that  

the possessor is  the thief, and the evidence is stronger or weaker 
a s  the possession is more or less recent. A recent possession raises 
a reasonable presumption of guilt. 8. v. Jones ,  120. 

2. If, in  attempting to rebut the presumption of larceny arising from 
the recent possession of stolen property, i t  be proved that the de- 
fendant after the larceny found the property in  the possession of 
another person from whom he received it, claiming it  as  his own, 
but that  before such finding he gave a n  exact description of the  
stolen articles which h e  alleged he had lost; that he  made different 
statements to different persons a s  to the t i m e  he lost h i s  property; 
that  after finding the property he put false marks upon it, and that  
afterwards he left the  State in consequence of the indictment; all 
these circumstances furnish evidence tending to connect the defend- 
an t  with the  felonious possession of the property anterior to  the 

t i m e  whj)? he found i t  in  the possession of such other person. Ib id .  

LEGACY : 
See BEQUESTS; EXECUTORS AND ADXINISTRATORS, 3; PRESUMPTION, 2. 

LEGISLATURE : 
See CONSTITUTION, 9 ;  CRIMINALS, 3, 4. 

LEVY: 
1. To the levy of a writ upon personal property, whether a writ of 

attachment or of execution, the law requires a seizure.  If, i n  the 
nature of the thing, actual seizure be impossible, then some notorious 
act a s  nearly equivalent to actual seizure as  practicable must be 
substituted for it. Hence, i n  levying upon a growing crop the officer 
must go t o  the  premises, and there announce that  he seizes the crop 
to answer the exigency of the writ. 8. v. Poor ,  519. 

579 
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LEVY-Continzc.ed. 
2. The levy of a n  attachment upon land creates such a lien upon i t  that 

if there be a subsequent judgment of condemnation and a sale of 
the land under a writ of venditioni exponas, the tit le of the pur- 
chaser will supersede that of one claiming under a judgment and 
peri facias posterior to  the date of the levy of the attachment, but 
prior to the judgment of condemnation and vendiMoni exponas. 
Harbin v. Carson, 523. 

LIFE ESTATE IN SLAVES: 
1. A gift by a deed of a slave, reserving a life estate in  the donor, passes 

no interest to the donee a t  common law. And a deed of bargain 
and sale of a slave for the life of the bargainee, i n  consideration 
of a n  annuity to the bargainor, conveys the entire interest to the 
bargainee. Hunt v. Davis, 36. 

2. A lease for life of a chattel, if made by deed, is subject to the same 
construction a s  a conveyance for life, and no remainder is  left a t  
common law in either case. Ibid. 

3. The statute of Virginia which provides that "if any person or  persons 
possessed of a life estate i n  any slave or slaves shall remove or 
voluntarily permit to be removed out of this Commonwealth such 
slave or slaves, or any of their increase, without the consent of him 
or her i n  reversion or remainder, such person or persons shall for- 
feit any such slave or slaves so removed, and the full value thereof, 
unto the person or persons that  shall have the remainder or rever- 
sion," cannot apply to any case except where there is a tenant for 
life with a vested remainder or reversion thereon dependent. Allen 
v. Pass, 207. 

4. Whether the Virginia statute above referred to is  to  be regarded in 
the light of a penal law, or simply a s  a law regulating the enjoy- 
ment and transmission of property? Whether, supposing the  law 
to be one regulating property, the forfeiture of the tenant's interest 
be complete until the property has passed beyond the limits of 
Virginia, o r  does it  take effect upon the property reaching the line 
of that  State; or when i t  is  completed, does i t h p e r a t e  fiom the 
commencement of the act of removal? And in case the forfeiture 
of the tenant's interest be not complete until the property has 
passed beyond the limits of Virginia, will the courts of this State 
allow an extra-territorial operation t o  the laws of another State? 
Whether the enactment was intended to apply, and according t o  its 
fair construction does apply, to  a case where the tenant for  life had 
bona fide acquired and held the slaves under a n  ,absolute purchase, 
and has removed them without fraud, under the belief that  they 
were absolutely his. Qzcere? Ibid. 

5. Where a deed of gift conveys the immediate, absolute and entire 
interest i n  a slave, a n  endorsement made thereon by the donee a t  
the same time when the deed was executed, stipulating that  the 
slave "may be a t  the  disposal of the donor during his life," will not 
operate a s  a reservatioli of a life estate by the donor, but will be ' 
regarded at law only a s  a n  executory covenant on the part of the 
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LIFE ESTATE IN SLAVES-Continued. 
donee that the  donor during his life shall have the enjoyment of 
the slave, for the breach of wliich covenant the donee will be 
answerable in damages; though, i n  equity, the donor would probably 
be regarded as  taking a n  interest for life. Hooper v. Hooper, 287. 

LIMITATION: 
Since the Act of 1784 (see 1 Rev. Stat., ch. 43, sec. I ) ,  for converting 

estates tail into estates i n  fee simple, executory limitations of land 
and chattels are to  be construed alike, upon the presumed intention 
of the testator, that  in  each case the estate should be over on the 
same event. Zollicoffer v. Zollicoffer, 574. 

LIMITATION: 
See BEQUEST, 9. 

LIMITATIONS, STATUTE OF: 
1.  In  order to repel the  statute of limitations there must be either a n  

express promise to pay or an explicit acknowledgment of a subsist- 
ing debt from which the law can imply a promise to  pay it. But 
if the debtor, a t  the time he acknowledges the debt, refuses to pay 
it, or offers to pay a smaller sum, saying that if his offer is not 
accepted he will plead the statute of limitations, there is nothing 
from which the law can imply a promise to pay the debt, and it  
will not be taken out of the operation of the statute. MoGlensey v. 
Fleming, 263. 

2. Wherever the statute of limitations is a bar to the recovery of one of 
several parties plaintiffs in an action of detinue, i t  will operate 
against all, though the others were under the disability of infancy. 
Montgomery v. Wynns, 667. 

See MORTGAGE, 1 .  

- MALICIOUS MISCHIEF: 
Malicious mischief consists in ' the willful destruction of personal prop- 

erty, from actual ill-will or resentment towards its owner o r  pos- 
sessor. AS. v. Robinson, 129. 

MALICIOUS PROSECUTION: 
In  a n  action for a malicious prosecution, a verdict and judgment of con- 

viction in  a court of competent jurisdiction, although the party con- 
victed was afterwards acquitted upon an appeal to a superior tri- 
bunal, is conclusive evidence of probable cause, and precludes the 
plaintiff in  the action for the malicious prosecution from showing 
the contrary. Griftis v. Sellars, 315. 

MANSLAUGHTER : 
See MURDER, 11, 12,  13, 14.  

MONEY PAID INTO COURT: 
I 

1 .  Where, upon an action upon a constable's bond, in which the breaches 
assigned were a failure to pay over money collected by the  officer, 
and a failure to collect notes and accounts placed in his hands for 

37-20 581 
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MONEY PAID INTO COURT-Continued. 
collection, the defendant paid a certain sum into court, according 
to a list of notes and accounts which he had prepared: I t  was held, 
that  the money was paid into court generalIy, and that,  while it  ad- 
mitted a cause of action on each breach, it  left the defendant a t  
liberty to show that the whole amount due upon all those breaches 
did not exceed what he had paid, and that  although the list was 
prima facie evidence against him, and perhaps his sureties, of all 
that  i t  admitted, it  did not preclude him or them from showing 
that  there were mistakes in  it. Governor u. Sutton, 622. 

2. The Iaw in regard to the practice of paying money into court, with 
its limitations and restrictions, stated by DANIEL, J. Ihid. 

MONEY PAID TO THE USE: 
See BAIL. 

MORTGAGE : 
1. A mortgagee is not, under any circumstances, as  between him and 

the mortgagor, obliged to take possession of the mortgaged property 
before a forfeiture; and until a forfeiture by the nonpayment of 
the money, the possession of the mortgagor cannot be adverse to 
the mortgagee, so as to create a bar by the statute of limitations. 
Joyner u. Vincent, 652. 

2. An instrument in  the form of a bill from A to B for a female slave, 
with this proviso, "Provided, if the said A should well and truly 
pay unto the said B , t h e  above sum herein mentioned before his 
death, then the above obligation to be void; only the increase, if 
any, to remain the property of B," is a mortgage to secure the repay- 
ment of the sum advanced and mentioned in the instrument; and 
if the mortgagor remain in  the possession of the slave and her in- 
crease during his life, and die, leaving the money unpaid, the  mort- 
gagee or his personal representatives may, a t  law, recover the slaves 

- 

of the personal representatives of the mortgagor. Ibid. 

I See USURY, 12 ,  13. 

MOTION IN ARREST OF JUDGMENT : 
While the court, upon a motion for a new trial, is bound to presume 

every fact necessary to support a verdict, upon a motion to arrest 
the judgment i t  is restrained from presuming or admitting any 
matter of substance not found i n  the record. The plaintiff cannot 
have a judgment unless he allege in  his pleadings such facts as, in 
justice and in law, entitle him to it. Honeycut v. Angel, 446. 

MURDER: 
1. Where one goes to the house of another in  a peaceable mamer ,  with- 

out offering or threatening violence to his person or dwelling, and, 
upon being ordered off and not going immediately, is killed by the 
owner of the premises, the slayer is guilty of murder, although it  
be proved that he had previously forbidden the deceased from coming 
on his premises. S. v. Smith, 115. 
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2. If death unhappily ensue from a master's chastisement of his slave, 
inflicted apparently with a good intent for reformation or example, 
and with no purpose to take life or to put i t  in jeopardy, the law 
would doubtlesp tenderly regard every circumstance which, judging 
from the conduct generally of masters towards slaves, might rea- 
sonably be supposed to have hurried the party into excess. But 
where the punishment is barbarously immoderate and unreasonable 
in the  measure, the continuance a n d  the instruments, accompanied 
by other hard usage and painful privations of food, clothing and 
rest, i t  loses all character of correction i n  foro domestico, and de- 
notes plainly that the master must have contemplated a fatal termi- 
nation t o  his barbarous cruelties; and in such case, if death ensue, 
he is guilty of murder. S. v. Hoover, 500. 

3. I t  is ordinarily true that an actual intent to kill is involved i n  the 
idea of murder. But it  is not always so. If great bodily harm be 
intended, and that can be gathered from the nature of the means 
used, or other circumstances, and death ensue, the party will be 
guilty of murder, although he may not have intended death. Ibid. 

4. A master may lawfully punish his slave, and the degree must, in gen- 
eral, be left to his own judgment and humanity, and cannot be 
judicially questioned. But the master's authority is not altogether 
unlimited. He must not kill; for, independent of the Act of 1791, 
the killing a slave may amount to murder; and this rule includes 
a killing by the master as well as  that  by a stranger. Ibid. 

5. I t  must indeed be true, in  the nature of things, that a killing by the 
owner may be extenuated by many circumstances, from which no 
palliation could be derived in favor of a stranger. Ibid. 

6. Where the record of an indictment for murder set forth the indict- 
ment, the answer of the prisoner to the inquiry how he would acquit 
himself, the reply of the Attorney-General, the order for a jury t o  
come, and then proceeded, "and afterwards in the said case, 8. v. 
Christmas, 545, indictment, murder, the following jury being sworn 
and impaneled, to  wit, etc., who say that the prisoner, Thomas H. 
Christmas, is guilty of the felony and murder in  manner and form 
as charged in the bill of indictment": I t  was held, that  the record 
showed, if not in  express terms, yet by necessary implication and 
with requisite certainty, that the  jury was sworn to try the t ruth 
of the matters charged in the indictment. S. v. Christmas. 

7. In capital cases, though i t  is usual to make up a n  issue with the  
prisoner on his plea of not guilty, yet i t  is not necessary to do so. 
The issue is immaterial, for the trial is in  the nature of an inquisi- 
tion, i n  which 'the jury is charged to inquire of the truth of the 
accusation contained in the indictment. Ibid. 

8. It would probably not be error if the record were t o  set forth the 
verdict a s  a finding on the issue joined between the State and the 
prisoner, where the issue is joined on the t ruth of the indictment, 
but such is not the regular form of stating it. Ibid. 

9. I t  is enough that the record in an indictment for murder be certain 
to a certain intelzt i n  general. I t  'is not necessary that  it should be ' 
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certain t o  a certain in tent  in every partiauZar, so a s  absolutely 40  
exclude every possible conclusion, all argument, presumption or 
inference against it. Ibid., 413. 

10. If a man assault another with malice prepense;even though he  should 
be driven to, the wall, and kill his adversary there to save his own 
life, he is guilty of murder. 8. v. Hi& 629. 1 

11. Where two persons have farmerly fought on malice, and are appar- 
ently reconciled, and fight again on a fresh quarrel, i t  shall not be 
intended that they were moved by the old grudge unless it  so appear 
from the circumstances of the affair. Ibid. 

12. When a man makes a n  assault, which is returned with a violence 
manifestly disproportionate t o  that  of the assault, the character 
of the combat is essentially changed, and the assaulted becomes in 
his turn the assailant; and if the person who made the first assault, 
in  the  transport of passion thus excited, and without previous malice, 
kill his adversary, the proper inquiry a s  to the degree of his guilt 
is  not whether he was possessed of deliberation or  reflection, so 
a s  to be sensible of what he was then about t o  do, and intentionally 
did the act;  but whether a sufficient time had elapsed after the 
violent assault upon him, and before he gave the mortal wound, for 
passion to subside and reason to reassume her sway; for i f  there had 
not, he  would be guilty of manslaughter only. Ibid.  

13. If one began an affray, or even if he did not begin but was assaulted 
i n  the first instance, and then a combat ensued, he could not excuse 
himself as  for a killing in  self-defense, unless he quitted the combat 
before the mortal blow was given, if the fierceness of his adversary 
permitted, and retreated as  far  as  he might with safety, and had 
then killed his adversary of necessity to  save his own life. Ibid. 

14. Words of reproach or contemptuous g e ~ t u r e s  or the like offenses 
against decorum are not a sufficient provocation t o  free a party 
killing from the guilt of murder, where h e  uses a deadly weapon 
or manifests an intention to do great bodily harm. This rule, how- 
ever, does not obtain where, because of such insufficient provocation, 
the parties became suddenly heated and engage in mortal combat, 
fighting upon equal terms. Ibid. 

NEW TRIAL : 
The Supreme Court cannot grant a new trial upon the ground that  the 

verdict was against the  evidence or the weight of the evidence, that  
being a matter of discretion with the judge who presides a t  the 
trial in  the court below, which cannot be reviewed upon appeal. Long 
v. Gantbeg, 457. 

See APPEALS, 10; CASE STATED FOR THC SUPREME COURT, 1, 3; MOTION IN 

AR.&EsT OF JUDGM~NT. 

NOTICE : 
A previous suit for the same cause of action i n  which the plaintiff has  

been nonsuited is both a .notice and a demand of his claim. L i n n  
v. McLelland, 596. 
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OVERSEER : 
See FORCIBLE ENTRY. 

PARTIES : 
I t  is not error to refuse to  dismiss a cause on motion for want of parties, 

though i t  may be error to decree finally without them. Morrison 
v. NcElrath ,  612. 

PARTNERSHIP : 
1. A responsibility incurred upon a request made by one professedly in  

behalf of himself and his copartner, in  relation to  their common 
business, but i n  t r u t h  for his individual benefit, is  i n  law incurred 
at  the request of both. Hence, where a person became surety to  a 
bond, given to secure money borrowed by one partner professedly 
for the firm, and so understood by the lender and the surety, but 
in truth for the individual use of the borrower: I t  was  held, that  
though the creditor could not recover the  money from the firm, for 
want of authority in the partner to bind the firm by deed, yet the 
surety, upon paying the bond even voluntarily and without suit, 
might recover the amount from the firm. Whar ton  v. Woodburn, 
647. 

2. Although one partner cannot bind his copartner by deed for a loan 
effected in  the name of the firm, unless he have express authority by 
deed for that purpose, yet in equity, if i t  can be shown that the 
loan was in behalf of both the partners, and that  the security was 
by the contract intended to be one binding both the partners, but 
through mistake had been so executed a s  to bind one only, it seems 
that the creditor may have relief against both. Ibid. 

3. If one of two partners purchase goods ostensibly for the partnership 
concern, but in t ruth for himself, or borrow money for the firm, but 
misapply it, the firm is bound. Ibid. 

PAYMENT : 
1. If a debtor has conveyed property to his creditor in  trust to  sell and 

satisfy the debt, and the latter sells the property and holds the pro- 
ceeds, it  is a payment of the debt. Dismukes v. W r i g h t ,  74. 

2. A receipt not under seal is  not conclusive evidence of payment, and 
may be explained by parol. Lowe v. WeatherZy, 353. 

3. A payment in counterfeit bank notes is a nullity, and the party re- 
ceiving them as the price of articles sold may, if there be no receipt 
and acquittance 'under seal, recover upon the original consideration, 
although both parties were ignorant a t  the time that  the notes were 
counterfeit. Ibid. 

See ACTION. 

PLEAS AND PLEADING: 
1. The only proper plea of a set-off is of one due before and at  the  t i m e  

of t he  commencement of the  suit ,  because only mutual debts sub- 
sisting a t  the time of action brought, a s  debts to  and from the 
plaintiff and defendant, can be set off. Hence, a plea of set-off in  
bar to  the further prosecution of the suit i s  not sustainable. Haugh- 
ton v. Leary,  14. 
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PLEAS AND PLEADING-Continued. 
2. A tender and refusal after suit brought is, a s  a plea, no bar. How- 

ever, by the modern equitable practice, upon the defendant's paying 
principal, interest and costs into court, the plaintiff is laid under 
a rule to receive it  or proceed at  his peril. But that  has been con- 
fined to cases of payment, and has never been extended to a set-off. 
Ibid. 

3. Where there a re  two defendants, a memorandum of a plea, made by 
entering the word "justificatlon" on the docket, shall be taken a s  a 
joint plea, and unless good as  to both, is  available as  to neither 
of the defendants. Lowe v. Howell, 64. 

4. The rules of pleading have been too much neglected, and no further 
relaxation will be countenanced. Ibid. 

5. Where a n  entry of a nol. pros. as to one of two defendants appears 
upon the record certified to this Court to have been made after the 
judgment below, it  will, upon appeal, be taken as having been made 
a t  the proper time. Ibid. 

6. A plea must be true at  the  time it  is pleaded, and a stipulation, in  the 
nature of a defeasance to a bond, by which the obligor is to have a 
credit upon returning the note to the obligee, cannot be made avail- 
able by making the return on the trial. Bryan v. Drake, 67. 

7. Evidence of such a defeasance will not support a plea of payment nor 
of set-off. Ibid. 

8. A petition under the Act of 1798, setting forth, as the matters con- 
stituting the fraud it  charges, that  the defendant "at the time of 
obtaining his grant well knew, or had reason to believe, or had 
received. some information that the land had been previously 
granted," may be demurred to for uncertainty; and if the defendant 
do not demur, but plead to the scire facias, qzCery whether any judg- 
ment could be pronounced for the petitioner upon it. Hoyt v. Rich, 
673. 

See BOND, 1; DISOONTIKUAR'CE; M U R D ~ ,  7; WRIT OF ERROR, 2. 

POSSESSION: 
1. The possession by the owner of a part of a tract of land is the posses- 

sion of the whole tract only, so long as no other person is i n  the 
actual adverse possession of any part. As soon as  another takes 
possession of any part, either with or without title, the former pos- 
sessor loses the possession of that  part, 2nd cannot maintain tres- 
pass for any act done on'such part while he is thus out of possession 
of it. Ring v. King, 301. 

2. I t  seems, that  where the defendant in  a n  execution and his family 
makes a fraudulent misrepresentation of the quality and value of 
the land levied upon and about to be sold, with a view to defeat the 
creditors of the defendant and to secure i t  for his benefit, and one 
ignorant of the fraudulent arrangement purchases a t  a n  inferior 
price, his title will be good against the  creditors, as  will also, a t  
least a t  law, be the title of one of the parties to the fraudulent 
arrangement purchasing from him. But if, in  such case, the  sale 
were void, a s  for want of a seal ,to t h e  writ issuing from another 
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POSSESSION-Continued. 
county, and the first purchaser sold without ever having taken 
possession, the possession of his vendee, a party to the fraudulent 
combination, will be as to the creditors of the defendant a possession 
for him, and will not be adverse to the creditors so as  to defeat 
them by length of possession under color of title. Dobson v. Erwin, 
,341. 

3. The possession of a fraudulent vendee cannot, in respect o&a creditor 
of the fraudulent vendor, be deemed adverse to such vendor or his 
creditor, because the statute makes the whole contract void; and 
against the creditor, the possession of the vendee is deemed to have 
been in trust for the vendor, and therefore i t  is the possession o f .  
the vendor. But when a sale i s  once made by the creditor, then the 
possession of the fraudulent donee becomes adverse, for the law 
does not suppose any secret confidence between the donee and the 
purchaser. Ibid. 

4. The Act of 1791 (1  Rev. Stat., ch. 65, see. 2), making certain posses- 
sions of land valid against the State, does not affect the common-law 
principle of presuming a grant from great length of possession. 
And if a person, and those .under whom he claims, have been in 
possession for thirty-five years of a tract of land, the lines and 
boundaries have been known and visible, and he and they under 
whom he holds claimed up to those lines and boundaries, a grant 
for the land, up to those boundaries, may be presumed to have 
issued, although the actual possession or enclosure of the occupants 
might not have extended to the lines; the possession in that case 
of a part being the possession of the whole. Harris v. Mwwell, 382. 

5. Adverse possession is constituted by an actual exclusive possession, 
taken or held with the intent to put or keep out all others. The 
title which the party has is not, therefore, decisive of the character 
of the possession, for frequently that is to be inferred more from 
the title which the deed under which he claims puvports to convey 
than from that which it really does convey. Murray v. Bhanklin, 
431. 

6. The possession by the tenant of a particular estate in chattels is not, 
after the expiration of the particular estate, necessarily adverse to . 
the remainderman, but it may be so, and that without any act or 
declaration of his to that effect; and therefore i t  is proper to be left 
to the jury to infer, if they so think from the circumstances of the 
case, that the possession of the particular tenant, after the expira- 
tion of his estate, was adverse to the remainderman, without any 
precise declaration to that effect or any act for the special purpose 
of making known his claim. Montgomew v. Wgnns, 667. 

7. Adverse possession consists of actual possession with an intent to 
hold solely for the possessor to the exclusion of others, and as no 
color oP title is requisite on which to found the possession of per- 
sonal chattels, with or without a good title, the possession will be 
adverse if the party holds for himself. Ibid. 

See FOR~BLE'ENTRY, 2, 3, 4, 5; INFANT, 1; LARCENY, 1, 2; SHERIFF, 4, 5, 6; 
TRESPASS, 1. ~ - .  
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PRESUMPTION: 
1. A long uninterrupted possession of land, as  for thirty years or more, 

by persons claiming the land a s  their own, will justify the presump- 
tion of a grant, although no connection by a deed or other convey- 
ance is  proven to have existed between the persons so holding pos- 
session. Candler  v. Lunsford, 542. 

2. After the death of all the executors of a n  estate, and a t  the end of 
forty years, a presumption of satisfaction or abandonment of a 
legacy becomes cogent, unless i t  be repelled by the time of the  pay- 
ment of the legacy, the age of the legatee, t h e  practice of some 
particular imposition, or other sufficient circumstances. Morr ison  
v. M c E l m t h ,  612. 

See JUDGMENT, 10; LARCENY; POSSESSION, 4; TROVE, 1 ;  WILLS, 1. 

PROCESS: 
See INSOLVENT DEBTOR,S, 2. 

RAPE : 
See FORMER ACQUITTAL, 1, 2; I N D I C T M ~ T ,  4. 

RECEIPT : 
See PAYMENT, 2, 3; RELEASE. 

RECOGNIZANCE : 
1. The obligation of a recognizance entered into by a party before a 

single magistrate to appear and answer a criminal charge does not 
depend upon the inquiry whether t h e  court before which the party 
is  required to appear has jurisdiction of the particular crime charged, 
but upon the  duty and power of the magistrate to  examine and 
admit such party t o  bail. Hence, under t h e  Act of 1715 ( 1  Rev. 
Stat., ch.'35, see. 11, prescribing the duty and powers of magistrates 
out of court, i n  examining criminals and taking bail, a recognizance 
taken for the appearance of a party a t  the County Court is good, 
and if the party fail to appear, according to the  condition of his 
obligation, may be enforced, although the  offense charged is cog- 
nizable only in  the Superior Court. B. v. Edney, 513. 

2. The words of the Act of 1715, prescribing that  the magistrate shall 
take recognizances from the informer and witnesses to appear a t  
the  next court, "where the matter is cognizable," and that  the 
recognizances shall be returned into the office of the  "court wherein 
the  matter is  to be tried," are  merely directory a s  to the  time and 
place of returning the proceedings, so that  they may be acted on 
speedily and efficiently, for the  advantage of each side. They mean 
only that  the return shall be made to the  next tepm of the  court 
i n  which, according to the recognizance, the party is t o  appear, so 
that  the party shall not be required to  appear a t  one term or  i n  one 
court and the  recognizance be returned to a subsequent term, or 
to a different court. Ibid. 

588 



INDEX. 

RECORD : 
In a court of supreme original jurisdiction the law always presumes, 

until the contrary appears, that the proceedings which the record of 
that court shows to have been. had were, as  concerns form and 
manner, correctly done. S. v. Chris tmas ,  545. I 

See CERTIORARI, 1; MURDER, 6, 9. 

REGISTRATION : 
1. I t  is a maxim that in law there is no fraction of a day; yet that do& 

trine no longer prevails when i t  becomes essential for the purposes 
of justice to ascertain the exact hour or minute when particular 
acts were done. Therefore, where a deed in trust was proved and 
delivered a t  a certain hour of the day to the register, who immedi- 
ately commenced the registration thereof, but without endorsing 
on the deed the time when i t  was delivered to him, and two hours 
afterwards, on the same day,'a justice's execution was levied upon 
the property conveyed in the trust: I t  w a s  he ld ,  that the hour a t  
which the deed was delive~ed to the register for registration inight 
be proved by parol evidence, and that it had priority over the levy 
under the execution. Met ts  v. B r i g k t ,  311. 

2. The Act of 1829 (1 Rev. Stat., ch. 37, see. 26) directs the register to 
endorse on each deed of trust the day when i t  is delivered to him 
for registration, and that such endorsement shall be entered on 
the register's books and form a part of the registration; but an 
omission by the officer to perform that duty, although he is liable 
to an  action and an indictment for such neglect, will not render 
the registration invalid; but i t  is  questionable whether in such 
case the registration can refer back to an antecedent day by means 
of parol evidence of the time when the deed in trust was delivered 
to the register for registration. Ibid.  

3. The registration of a deed in trust is  deemed to be complete from the 
time when the register commences it. Ibid.  

RELEASE': 
A receipt and acquittance under seal, contained in a bill of sale for 

slaves, has the effect of a release, and estops the vendor from ex- 
plaining or contradicting by parol the payment of the purchase 
money. L o w e  v. W e a t h e r l y ,  353. 

See DEED, 8; EVIDENOE, 3; EXECUTORS AND ADMINISTRATORS, 8. 

RELIGIOUS CONGREGATIONS : 
1. The Acts of 1800, 1808 and 1809 (see 1 Rev. Stat., ch. 99, sec. 9), 

prohibiting the sale of spirituous liquors and other articles, except 
by licensed stores and taverns, near a church, meeting house, or 
other place where persons are assembled for divine worship, are 
constitutional. S. v. Muse ,  463. 

2. I p  a warrant for the penalty incurred by a violation of these acts, i t  
is not necessary to name the person or persons to whom the articles 
were sold, because each act of selling is not a distind offenae, but 
only one offense is committed, and only one penalty incurred by 
the same individual, by any number of sales to one or more per- 
sons in the same day. Ibid.  
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RELIGIOUS CONGREGATIONS-Continued. 
3. A warrant for the penalty under these acts should conclude against 

the  form of the statutes, the  rule being that  when a n  act cannot 
be made out to be criminal, or a penalty to be incurred, without 
reading more than one statute,.it is  then necessary that  the indict- 
ment or declaration should conclude "against the form of the stat- 
utes," in  the  plural. Ibid.  

4. An indictment will lie in  this State for disturbing a congregation 
of people assembled for the purpose of divine service and engaged 
in the  worship of Almighty God, although i t  be not in  a church, 
chapel, or meeting house permanently set apart by a religious society 
for divine worship. 8. v. Burink, 492. 

RULES : 
The Judges of the  Supreme cour t  find i t  necessary, a s  well for the 

accommodation of those who have occasion to attend the Court as 
for the  efficient discharge of their own duties, to  establish and pub- 
lish the following rules: 

All applicants for admission to the Bar must present themselves for 
examination during the first seven days of t h e  term. 

All cases which shall be docketed before the eighth day of the term 
shall stand for trial in  the course of that  term. Appeals permitted 
t o  be docketed after the first seven days of the term shall be tried 
or continued a t  that  term a t  the  option of the appellee. I n  all 
other causes brought up afterwards either party will be entitled 
t o  a continuance. 

The Court will not call causes for trial before t h e  eighth day of the 
term, but will enter upon t h e  trial of any cause i n  the meantime 
which the parties and their counsel may be desirous to  try. 

On the eighth day of the  term the Court will call over the calendar of 
all  the causes, and then, but, not afterwards, by the general consent 
of the  Bar, a precedence may be given to causes i n  which gentlemen 
attending from a distance a r e  concerned, over causes on any of the 
dockets. But unless this change be made, and subject to this change 
only, the Court will proceed regularly with the  dockets, first with 
the State, next the Equity, and finally the  Law docket. 

When causes are  called for trial by the  Court they must be then either 
argued, submitted or continued, except under special peculiar cir- 
cumstances, to be shown t o  the Court, and except that  equity causes 
under a rule of reference may be kept open a reasonable time for 
the coming in of reports and the  filing and arguing of exceptions. 324. 

REMAINDER: 
See LIPE ESTATE IN SLAVES, 2, 3, 4; POSSESSION, 6. 

RETAILING SPIRITUOUS LIQUORS : 
See GAMING; INDICTMENT, 3; RELIGIOUS CONGBEGATIONS. 
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SALE: 
1. Where, in a contest about the sale and delivery of a slave, i t  is doubt- 

ful from the evidence wliether the delivery which was made was 
for the purpose of transferring the property to the vendee, or 
merely that he should hold as bailee until a sale should be effected 
by means of a bill of sale, the question should be submitted to the 
jury as one of fact for their determination. Caldwell v. Rmith, 193. 

2. The Act of 1792 ( 1  Rev. Stat., ch. 37, sec. 19) applies to a sale between 
vendor and vendee, although no third person is concerned a s  credi- 
tor or purchaser. Ibid. 

3. Where a sale is made a t  an agreed price, and the articles delivered 
do not correspond in naCzlre or in quality with those contracted for, 
the vendee has a right to reject the articles altogether; but if he do 
not, and there is no warranty, the ordinary presumption is that he 
waives his objection to them because of their not corresponding with 
the contract. If, from the nature of the transaction, i t  be not prac- 
ticable for him to reject the articles altogether, a s  where they have 
been used before a discovery of the discrepancy, then, i t  has been 
held, he may reduce the vendor's claim to a quantum valebat, or to 
what the articles are actually worth. But where the vendee receives 
the very articles for which he contracted, and there was no stipula- 
tion with respect to its qualities, and these were a s  well known to 
him as to the vendor, the rule of caveat emptor applies, and he is 
bound to fulfill his contract by paying the stipulated price. Ibid. 

4. If parties agree as to the terms of the sale of a chattel, the property 
of the chattel will not be vested in the vendee, where it appears 
that there was no delivery of the chattel, no earnest paid, nor any 

. acceptance by the vendor of the vendee's money or notes in lieu 
of earnest or as a security for the price. May v. Genbry, 249. 

5. When the purchaser of goods takes them away i t  amounts to a de- 
livery. Islay v. Btewart, 297. 

6. Where the owner of a lot of timber met a dealer in the article who 
inquired, of him his price for it, and, upon being informed, said he 
would give it, but went off without taking any account of the 
timber, neither inspecting nor measuring it, w r  telling the owner 
where to carry i t  for measurement and delivery, and not paying 
for i t  nor offering at  any time to make payment; and in the mean- 
time the owner, being informed that the dealer was insolvent and 
unable to pay, sold the timber to another person at  a higher rate, 
but afterwards acknowledged that he had sold to the plaintiff, and 
offered to pay him the difference: I t  was held to be proper for the 
judge to leave it to the jury to say whether there was any contract 
of sale between the parties, or only a chaffering or conditional 
agreement between them, which the defendant, upon seeing the 
conduct of the plaintiff, was a t  liberty to disregard. Naested v .  
Bcott, 524. 

7. A parol sale and delivery of a slave, made by the tenant for life and 
remainderman, is valid; for the Act of 1784 ( 1  Rev. Stat., ch. 37, sec. 
19) does not prevent a parol conveyance of slaves from being good 
between the parties thereto; but if i t  did, the Act of 1792 ( 1  Rev. 
Stat., ch. 37, sec. 19) declares b m a  fide sales of slaves, accompanied 
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SALE-Continued. 
by delivery, good without a bill of sale, and the Act of 1819 ( 1  Rev. 
Stat., ch. 50, see. 8) ,  to  avoid pdrol contracts for t h e  sale of lands 
and slaves, does not affect the  question, a s  that  act applies to execu- 
tory contracts only, and not to contract$ executed. White v. 
White, 563. 

See VENDOR ANC PURCHASER. 

SCIRE FACIAS: 
1. A scire facias to repeal a patent under the Act of 1798 is, to some pur- 

poses, a proceeding i n  rem; but when issued a t  the instance of a 
private individual, i t  is essentially a n  action of inter partes, and a 
judgment therein vacating the patent will only bind those who a re  
parties or privies. Miller v. Tw.itty, 7. 

2. A proceeding i n  rem, which binds all persons, is  confined to the pro- 
ceedings of a court "exercising some peculiar jurisdiction which 
enables i t  to  pronounce on the nature and qualities of a particular 
subject matter of a public nature and interest, independent of any 
private party. Ibid. 

See GRANT, 4, 5. 

SET-OFF: 
See JUSTICH'S JURISDICTION; PLEAS AND PLEADING, 1,  7. 

SHERIFF : 
1. When a sheriff returns a n  execution "jieri feci" and retains the money, 

he is  immediately liable to  the plaintiff's action a s  for money had 
and received, or for a breach of his official bond. White v. Miller, 50. 

2. A bond given by a sheriff, with a condition to return process and pay 
over moneys, etc., "and in all things well, etc., t o  execute the said 
office," is not broken by a neglect to collect and pay the parish taxes. 
Jorzes v. Montpart, 69. 

3. A sheriff is not entitled to commissions upon a fieri facias, though 
the defendant pay the money t a  the plaintiff while t h e  fi. fa. is in 
his hands, i f  a t  the time the  defendant held no property upon which 
the ji. fa. could be levied. Siler v. Blake, 90. 

4. When a sheriff levies upon goods and leaves them with the debtor, 
the possession of the debtor may, to many purposes, be that of the 
sheriff, but i t  cannot be so in  the  sense of being adverse to the 
debtor himself, and of turning. any right he had in the goods into 
a chose in  action. Popelston v. Elkinner, 293. 

5. The right of a defendant i n  execution to goods seized and taken pos- 
session of by the sheriff is not absolutely divested by such seizure 
and possession, but a n  interest is left in  the  debtor which he  may 
sell and legally convey t o  another person. Ibid. 

6. The general proposition that  the property in  goods taken in execution 
is in  the sheriff must be understood with qualifications. The law 
gives him the property to enable him to raise t h e  money he is  com- 
manded to make; and the  property is given a s  far  as  it is necessary 
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SHERIFF-Continued. 
for that  purpose, but no farther. As far  a s  i t  is vested i n  the sheriff 
i t  is divested out of the defendant, but of course no farther. This 
interest i n  the  sheriff, which is called a special property, enables 
him to perform certain acts in  regard to i t ;  but i t  results from the 
very terms "special property" that, subject to the  raising of the 
debt, the general property is in the former owner. Ibid. 

7. The sheriff is protected by a writ of fieri facias, and is  not bound to 
show any judgment. I t  is sufficient for his defense that he has 
acted in obedience to a mandate proceeding from a court of com- 
petent authority; and if he have a writ of execution bearing teste 
the first day of a term, h e  may by virtue thereof take away goods 
of the defendant in  the  hands of a person who had bona fide pur- 
chased them since the teste of the writ. Farley v. Lea, 307. 

8. If a sheriff sell land under an execution authorizing him to sell, his 
deed is  good and passes the title, although i n  his deed to the pur- 
chaser he make a n  erroneous recital of the power under which he 
sells. And that he sold under a particular execution must be pre- 
sumed, until the contrary be shown, i f  he had that  execution in 
his hands a t  the time, and sold the lands thereby directed to  be 
sold. Huggins v. Ketchurn, 550. 

9. A description in a sheriff's deed of "all the right, title and estate 
which the said J. W." (the defendant) "has in the county of Onslow, 
on Queen's Creek, being all the land which the said J. W. owned' on 
said creek," though far  from being so particular a s  could be wished 
in a sheriff's deed, is not, i t  seems, so indefinite a s  to  make the,deed 
void on that  account. Ibid. 

10. If a party claimed under a sheriff's sale, made by virtue of several 
distinct judgments and executions, and the judge instructed the jury 
tha t  i f  the executions were i n  the hands of the sheriff a t  the time 
of the sale he had authority to sell, and the jury thereupon found 
a general verdict for the plaintiff; and i t  afterwards appear that  
only one of the executions was sufficient to authorize the  sale, but 
whether that  authority extended to all the lands described in the 
sheriff's deed and claimed by the party, or to a part of them only, 
or whether it  extended to them a t  all is  not shown, a new trial will 
be granted. Ibid. 

11. A breach assigned "for a general misfeasance in office" in  a suit on 
a sheriff's bond is too general and broad, and the court will not 
permit any evidence to be given upon it. Governor v. Harrison, 599. 

12. A former sheriff has no authority to act under a writ directed to his 
successor, and therefore a writing purporting to be a return by the 
former sheriff, made upon such writ, is not in  law a return, and of 
course not a part of the record i n  that  suit. Nor is  a receipt ex- 
pressed to be i n  full upon such execution, given by one admitted 
to  be, but not appearing on the record to be, the real plaintiff, to  
the former sheriff, a n  acknowledgment of record of t h e  satisfaction 
of the  judgment. I t  is but evidence i n  pais of the fact of payment, 
which may therefore be met by other testimony to explain or dis- 
prove that  fact. Bpruill v. Batsman, 627. 

See EXEOUTION, 12, 17, 18; INSOLVENT DIBTORS, 3, 4 ;  TAXES. 
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SLAVES : 
See CITIZENS, 2, 3: EVIDENCE, 1 ;  FEZO?, 2; LIFE ESTATE IN SLAVES, 1, 3, 

4, 5 ;  MURDER, 2, 4, 5; SAW, 1, 2, 7;  USURY, 12, 13. 

STATUTE : 
Arguments upon the policy of a law, though undoubtedly admissible, 

are to be listened to with much caution. The interpreters of a law 
have not the right t o  judge of its policy, and when they undertake 
to  find out the  policy contemplated by the makers of the  law, there 
is  great danger of mistaking their own opinions on that  subject, 
for the opinions of those who had alone the right to judge of mat- 
ters of policy. Roberts v. Cannon; 398. 

SUPREME COURT : 
The Supreme Court will reverse a judgment of the Superior Court re- 

fusing to act upon a discretionary power whe;e such refusal proceeds 
not upon the exercise of its discretion, but upon the ground of a 
want of power to act. Winslow v. Anderson, 1. 

See AMENDMENT; NEW TRIAL. 

SURETY AND PRINCIPAL: 
1. The endorser of a single bill for the accommodation of the principal 

obligor is not, without a special contract to that effect, liable to  
contribute as  a cosurety with one who signed the  bill a s  a co- 
obligor with the  principal. The endorser, i n  such case, is to be . 
taken only a s  a supplemental surety, and not liable to be called on 
for contribution by the  primary surety. Dawson v. Petturag, 531. 

2. If, in  such case, t h e  bill were given t o  renew a former one in  which 
the present endorser was a co-obligor, and the present co-obligor only 
a n  endorser, that  circumstance might perhaps be evidence to  the 
jury that the  form last adopted was accidental only, and that  i n  
fact there had been a n  agreement of common and mutual liability 

. between those who gave their names to the  principal debtors. Ibid. 

3. where  a party signs a note a s  the surety of another, and then a third 
person also a f i e s  his name a s  a maker, adding t o  his signature the 
words, "surety to t h e  above," the first surety cannot, upon paying 
the note, compel contribution against the second surety, unless it is 
made satisfactorily to appear that  the second surety intended t o  
place himself in  the  relation of co-surety with the first. Thornpson 
v. Sanders, 539. 

4. It is not necessary, t o  enable one co-surety to have contribution from 
another, that  the former should pay the debt under the compulsion 
of a suit. Linn v. MoCZelland, 596. 

5. I t  seems that  a surety who has paid the debt of his principal, upon 
the default of the latter, may recover of his co-surety, though the 
principal was solvent when the surety paid the money; provided the 
principal subsequently became insolvent before the  surety received 
payment or had a reasonable time to prosecute a suit against him 
to judgment. Such surety certainly may recover where the in- 
solvency of the principal existed from the day the money was paid 
to that  on which the suit was brought against the co-surety. Ibid. 
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SURETY AND PRINCIPAL-Continued. 
6. The contract between principal and surety, though it may be inferred 
. from the nature of the security given to the creditor, is  not con- 

tained therein nor evidenced thereby, but is a collateral contract, 
usually a parol one, which may therefore be shown by any compe- 
tent and sat isfa~tory evidence. Wharton v. Woodburn, 647. 

See B r u s  AND PROMISSORY NOTES, 1, 2, 4, 5; EVIDENCE, 6, 8, 18; GUARANTY, 
4;  PARTNERSHIP, 1. 

TAXES : 
1. A sheriff's deed for land sold for taxes is not of itself sufficient to de- 

prive the owner of his land; there must be further evidence that the 
taxes were due for which the  land was sold by the sheriff. Love v. 
Gates, 498. 

2. A sheriff's deed for land sold for taxes is not sufficient to deprive the 
owner of his land, without showing further the authority of the 
sheriff to sell, by proving that the taxes for which the sale was made 
were due. Pentland v. Btewart, 521. 

See SHERIFF, 2. 

TENANT IN COMMON: 
1. One tenant in  common may have a n  action on the case against his co- 

tenant for any act  done on the  land amounting t o  waste or destruc- 
tion, but he  cannot i n  any event have a n  action of trespass quare 
clawurn fregit against him, nor against any other person entering 
under his authority. Anders v. Meredith, 339. 

2. A tenant in  common has no right to  inflict a battery upon one who 
enters upon the land under the authority of the co-tenant; and i n  
this respect there is no distinction between the co-tenant and one 
entering with him, and under his authority. Causee v. Anders, 388. 

See COLOR OF TITLE; EJECTMENT, 3; ESTOPPEL, 3, 4. 

TENDER AND REFUSAL: 
1. Where a party is  bound by his agreement to make a tender of a n  

article a t  a particular place, and the other party apprises him that  
h e  will not receive the articles a t  all, i t  dispenses with the necessity 
of making t h e  tender. Mobley v. Fossett, 93. 

2. Bank notes a re  not a lawful tender in  fulfillment -of a contract to pay 
money. Donaldson v. Berzton, 572. 

See PLEAS AND PLEADING, 2. 

TRESPASS: 
1. The action of trespass quare clausum fregit, being a remedy for a n  

injury to t h e  possession, cannot be maintained by him who had not 
possession when the wrong was done. But where there is no actual 
possession i n  another, the law adjudges him i n  possession who has 
the property; and this possession, which is  usually called construct- 
ive possession, is fully sufficient to maintain t h e  action. Dobbsw. 
Gullidye, 197. 
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2. The action of trespass quare clausum fregit  is  purely a personal action, 
sounding wholly in  damages, and if permitted to  survive the person 
damaged, survives to his executor or administrator. I t  cannot be 
revived by the heir or devisee of the person injured. Ibid. 

3. The action of trespass vi e t  a m i s  is the proper remedy where a dog 
is  killed by a direct administration of poison, as  where the  poison is 
thrown down to the  dog mixed up with food. But where the de- 
fendant puts the  poisoned food where he knows the dog will pass 
along and get it, case is  the proper remedy. Dodson v. Mack, 282. 

4. The distinction between injuries which are  the proper subjects of an 
action of trespass and those which are  to be redressed by a n  action 
on the case, between injuries immediate and injuries consequen- 
tial, is sometimes very subtle and attenuated. Acts which a r e  of 
themselves invasions upon the person or property ( in  possession) 
of another are  of the first class, or immediate injuries. Acts which 
by reason only of subsequent occurrences occasion a n  injury t o  the 
person or property of another, which injury was either foreseen or 
ought to have been guarded against, are  the subjects of an action 
by the party aggrieved, because of this consequent injury, and come 
under the second class. Ibid. 

5. There are some instances where, although the injury be immediate, 
i t  may be alleged a s  a consequence of negligence or inattention, and 
the action on the case may be maintained. But where the injury 
is entirely a n  indirect consequence of a previous act, i t  cannot be 
complained of as  a trespass v i  et armis.  Ibid. 

See POSSESSION, 1; TENANT IN COMMON, 1. 

TRIAL : 
On the trial bf a misdemeanor, the court has  a discretionary power to 

discharge the jury before they have rendered a verdict, and to re- 
quire the  defendant to  be again put upon his trial for t h e  same 
offense. S. v. Morrison, 113. 

1. Where a slave, who was bequeathed to one for life and then over, had 
been carried off and not heard from for more than seven years 
before the death of the tenant for life: I t  was  held, i n  an action of 
trover for khe slave by the ultimate proprietor, after the death of 
the tenant for life, that  a presumption of the slave's death arose 
after seven years absence without being heard from; and that  the 
plaintiff must fail i n  his  action, because there was no proof of prop- 
erty in  himself nor a conversion by the defendalit, both of which 
were necessary to sustain his case. Lewis  v. Mobley, 467. 

i 2. To maintain the  action of trover i t  is indispensable that  the plaintiff 
should show a conversion by the  defendant of property whereunto 

I the plaintiff, at t h e  t i m e  o f  Chat conversion, had a present right of 
possession. Therefore, where the purchaser of a slave from the 

, tenant for life sold him out  and out ,  during the Iife of the tenant 
for life: It was  held,  that  the ultimate proprietor could not main- 
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TROVER-Contiwued. 
tain trover against the seller for the alleged conversion, because, ' 
during the life of the  tenant for life, his right or possession had 
not accrued, and after the death of such tenant there was no act 
of conversion. Ibid. 

T R U S T S  A N D  T R U S T E E S :  
1. It is a common remark that  courts of law do not notice trusts. Cer- 

tainly they do not for the purpose of administering them, for this 
is the  peculiar function of courts of equity. But all courts must 
notice the legislative will duly expressed, and therefore deny validity 
to what that  will, for any cause, denies a legal existence. Shober 
v. Hauser, 222. 

2. I t  is immaterial how the illegal purpose is manifested, whether by 
way of t rust  or covenant, or collateral engagement; the  moment 
that  illegal purpose is  judicially ascertained, the penalty of t h e  law 
attaches t o  the denounced transaction. Ibid. 

3. The debtor may act as  agent for his trustee in selling or exchanging 
articles of the trust property, and a n  exchange made by the debtor 
without any precedent authority from the trustee, but subsequently 
ratified by him, will vest the tit le of the article taken i n  exchange 
i n  the trustee, as  against the debtor or those claiming a s  his credi- 
tors, i f  not from the exchange itself, a t  least from its ratification. 
Hubbard v. Winbwrne, 271. 

4. To permit the debtor, who remains in  possession after conveying his 
property in  trust,  to exchange articles of the trust property for 
others by the assent of the trustee is not such a n  evasion of the 
statute requiring the  registry of deeds of trust as  to prevent the 
trustee from acquiring the legal title to  the article taken in ex- 
change. How far  it  may go a s  an argument of fraud from the 
deception on creditors to which i t  tends. Query? Ibid.  

5. Upon a sale of goods made by a trustee, mutually appointed by the 
parties contending for the goods or their proceeds, if i t  were part 
of the agreement that  the trustee should a t  all events collect the 
money and hold i t  subject to the decision of certain arbitrators 
then in a suit by the trustee for the price of the goods before any . 

. award made, it  would be repugnant t o  the agreement to permit one 
of the parties who purchased the goods to  withhold t h e  purchase 
money upon an allegation of a preferable claim, or to suffer the 
validity of such claim to be adjudged when its opponents had not 
a n  opportunity t o  contest it. hZay  v. Btewart, 297. 

U S U R Y :  
1. A deed of bargain and sale for land, made i n  trust to secure the pay- 

ment of money borrowed upon a n  usurious agreement, is a n  :'assur- 
ance for the payment of money" denounced by the statute against 
usury, and is  absolutely void; and a sale by the trustee to  one pur- 
chasing, even without notice of the usury, will convey no title to  the 
purchaser. Shober v. Hazcser, 222. 
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USURY-Continwed. 
2. A requisition by the lender of the borrower, as  a condition of a loan, 

that  the borrower shall take up notes held by the lender on a n  
insolvent man would per se be usury i n  law; and if the securing the 
doubtful debt formed any part of the lender's inducement, i t  raises 
a suspicion of an agreement for more than lawful interest upon the 
money lent, which calls for a n  explanation on the part of the lender. 
But if the doubtful notes would be good i n  the  hands of the bor- 
rower, or if the maker of them had requested the borrower to  take 
them up, and he had agreed to d o  so, or if the lender bona fide be- 
lieved the facts to  be as  here supposed, then in truth he  did not 
intend t o  take a higher profit upon the sum loaned than lawful 
interest, and the agreement would not be usurious. Did. 

3. There is no instrument whatever, claiming to operate merely by the 
assent of the parties thereto, which may not be impeached a t  law 
for usury. Fines, feoffments, grants, leases, although i n  form exe- 
cuted contracts, may be averred to have been executed as  assurances 
or securities upon usurious agreements, and upon such averment 
being established, are  as  much avoided thereby a s  bonds, covenants, 
notes, or other contracts executory in  their nature are avoided by 
the plea of usury. Ibid. 

4. The inability of the borrower to recover from the lender money actu- 
ally paid upon an usurious contract does not result from the contract 
being voidable and not void. If it were voidable only, then by the 
payment he confirmed the contract, and could not recover the usuri- 
ous excess, which he certainly may. The contract is absolutely 
void. The apparent creditor has  n o  right to a cent of it, but he 
may with a clear conscience keep what was in  conscience due to 
him; and if the borrower has voluntarily paid that,  then volenti Ron 
fit injwria. Ibid. 

5. If the  purchaser from the trustee had required t h e  borrower to  join 
with the trustee in the conveyance, then he might have made title 
directly from the'borrower upon a new and distinct contract with 
him, and this contract being free from illegality, his title under it  
would have been valid. Ibid. 

6. If a purchase be made bona fide, the debtor standing by and encourag- 
ing the sale, or by his silence practicing fraud upon the purchaser, 
though a court of law will be compelled to  hold that  no title passed 
on account of the conveyance to the trustee being to secure an 
usurious debt, a court of equity is competent to  remedy the mis- 
chief. Ibid. 

7. Where, upon the endorsement of a note, the endorsee took more than 
six per  centwm per annwm by way of discount, but the excess was 
small and was allowed by the endorser expressly for the trouble the 

. endorsee would be a t  i n  traveling to make a demand upon the 
maker of the  note: It mas held, that  the transaction on  i ts  face was 
not so  unreasonable a s  to  warrant  the  court i n  declaring the en- 
dorsement to be usurious, but that  i t  ought to have been left to the 
jury as  a question of fact to say whether the allowance t o  the en- 
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dorsee was intended bona jide as a remuneration for trouble, or was 
designed as a cover to hide an agreement for excessive discount. 
Massey v. McDowell, 252. 

8. Where an endorsee takes a bill or note with the endorsement or guar- 
anty of the endorser, and advances therefor less than the real value 
of the bill or note, the transaction is, in effect, a loan between the 
endorsee and endorser, and is usurious as between those parties. 
McElwee v. Collins, 350. 

9. There is a distinction between taking a bill or note and advancing 
money on it with an endorsement or guaranty and one without. 
The last is a pwchuse, and may be for less than the real value; the 
other is a loan, and within the operation of the statute against 
usury. Ibid. 

10. If a note be endorsed for the accommodation of the maker to enable 
him to raise money upon it, and be handed to a bill broker, who gets 
it discounted at a greater rate than seven per cent in New York, and 
hands the proceeds to the maker, the transaction will be usurious as 
between the endorser and endorsee; but if the endorsee pay the 
broker the full value upon discounting the note, the latter's with- 
holding from the maker more than enough of the proceeds to cover 
his fair commission will not make the transaction usurious, the 
endorsee in such case not being affected by the misconduct of the 
broker. Long v. Bantley, 457. 

11. A deed for land, executed by a husband in trust to secure a usurious ' 

debt, is void as against his widow's claim to dower, and she is not 
bound to await the action of the heirs to regain the possession from 
one holding adversely under the deed. Norwood u. Marrow, 578. 

12. If, upon a mortgage of a slave, it  is agreed that the mortgagee shall 
have the use of the slave in lieu of interest on the money advanced, 
it will not be usurious if that use does not exceed the legal rate of 
interest on the debt. Joymer v. Vincent, 652. 

13. If, in a mortgage deed for a female slave, it  is provided that the 
mortgagee shall have the increase of the slave, the transaction will 
not be usurious, though the increase exceed in value the legal rate 
of interest on the sum advanced, i f  the increase were not to vest 
in the mortgagee by reason or on account of the loan and forbear- 
ance, but were to become his in a different character, namely, as the 
donee of such increase; and par01 evidence is admissible to prove 
the intended gift, for the purpose of repelling the imputation of a 
corrupt design to reserve usurious interest, whether it would be 
admissible or not to conyert the apparent mortgage of the increase 
into a gift of them to the mortgagee of the mother. Ibid. 

See BROKER, 2. 

VENDOR AND PURCHASER: 
If a vendor receive from the purchaser the note of a third person a t  the 

time of the sale (such note not being forged, and there being no 
fraudulent misrepresentation on the part of the purchaser as to the 
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VENDOR AND PURCHASER-Qontimed. 
solvency of the maker) i t  is deemed to have been accepted by the 
vendor i n  satisfaction, unless the contrary be expressly proved. 
Carpenter v. Wall, 279. 

See EXBCXJTION, 5, 12, 16;  FRAUDS AND FRAUDULENT CONVEYANCES, 1, 3, 4, 
5, 6, 7, 8, 9 ;  SALE. 

VERDICT: 
1. If evidence strictly irrelevant has been admitted, a right verdict ought 

not to be Set aside on account of its reception, unless it is perceived 
that  i t  worked a prejudice to the party. May v. Gentry, 249. 

2, .Where the general issue, statute of limitations and u s u q ~  are pleaded, 
and the jury find for the plaintiff upon the two first pleas, and for 
the defendant upon the last, upon which he has judgment i n  his 
favor; on an appeal, the Supreme Court cannot, if there were error 
in  the charge of the, judge on the last plw, refuse t o  reverse the 
judgment upon the ground that  the jury ought to have found differ- 
ently on the two first pleas, because the Court cannot judicially see 
that  the finding was wrong, and if they could, the verdict, while 
i t  stands, is conclusive of t h e  facts which i t  declares, and the Court 
has not the power to modify or alter it. Yassey v. McDowell, 252. 

See DBOZARATION, 3. 

VOID AND VOIDABLE: 
I t  does not follow that  a contract is merely voidable and not void be- 

cause the  rules of pleading require that the matter, by reason 
whereof validity is denied to it, should be brought legitimo oraine 
t o  the court. Xhober v. Hacser, 222. 

See USURY, 4. 

VOTER: 
1. Under the  8th section of the Constitution a residence within the State 

for twelve months immediately preceding the day of a n  election, 
no matter in what county or counties of the State, is  sufficient to 
entitle one, otherwise qualified, to  vote for members of the House of 
Commons for the county in  which he resides a t  the day of election. 
Roberts v. Cannon, 398. 

2. By a residence i n  the county, the Constitution intends a domicil in  
that  county. This requisition is not satisfied by a visit to the county, 
whether for a longer o r  a shorter time, if the stay there be for a 
temporary purpose, and with the design of leaving the county when 
that purpose is accomplished. I t  must be a fixed abode constituting 
it  the place of his home. Ibid. 

WARRANT : 
See AMERDMENT. 

WIDOW: 
See DOWER. 
9 
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WILLS : 
1. Where, upon a petition for the re-probate of an alleged will, i t  ap- 

peared that  the  instrument was attested by subscribing witnesses, 
but was not written or subscribed by the testator; tha t  i t  disposed 
of the whole of the testator's estate from the next of k in  in  favor of 
a person who was present a t  the making, and that i t  was proved the 
day after i t  was made: I t  was  held, that probate ought t o  be revoked, 
that the lapse of nine or ten years would not raise a presumption of 
acquiescence on the part of the next of kin, when i t  appeared that  
they were numerous and were much dispersed, and several of them 
were infants and married women. Gray v. Naer,  41. 0 

2. On a petition for the re-probate of an alleged will, if i t  appear that  one 
,of the defendants lives beyond the limits of the State, notice by 
publication is  sufficient as  to him. Ibid. 

3. A devise of lands in  this State since the first day of January, 1838, is 
good under the first section of the "act concerning last will and 
testaments" (ch. 122 of the Revised Statutes), notwithstanding the 
repeal of all the British statutes, by the second section of the "act 
concerning the Revised Statutes" (ch. 1 of the Revised Statutes). 
Overton v. Overton, 337. 

See EVIDENCE, 2, 15. 

WILMINGTON AND RALEIGH RAILROAD COMPANY. 
See J U D G ~ ~ E N T ,  8. 

WITNESS : 
See EVIDENCYE, 2, 3, 6, 8, 9,  15, 16, 20, 22. 

WRIT OF E'RROR: 
1. A writ of error coram nobis is not a writ of right. Before it  is 

allowed, there must be a n  affidavit of some error in fact by which, 
in case the fact to be assigned for error is  true, the  plaintiff's right 
of action will be destroyed; and it  is a matter of discretion with the 
court before which the application is made whether, upon the affi- 
davits, to grant the  writ or not, which cannot be revised by this 
Court upon a n  appeal. Tyler  v. Morr&s, 625. 

2. The court, upon an application for a writ of error corarn nobis, does 
not decide t he  fact assigned for error definitely. If the writ be 
granted, the other party, when brought in, may plead and take issue 
upon the  fact, which must be tried by a jury, and not by the court. 
Ibid. 

3. A writ of error coram nobis is not in  itself a supersedeas; i t  is so or 
not, according to circumstances, and therefore execution cannot be 
sued out after the allowance of a writ of error without the leave of 
the court; and whether the szcpersedeas shall issue after the allow- 
ance of such writ must depend on circumstances t o  be adjudged of 
by the court. Ibid. 




