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C A S E S  

ARGTJED AND DETERMINED 

IN 

T H E  XPdP.REME C O U R T  
OR 

N O R T H  C A R O L I N A .  

- 
DECEMBER TERM, 1836. 

THE STATE v. HENRY SWINK. 

Where the propriety ofadrnitting testimony in the court below, depends upon 
an inference of fact, such inference must be drawn by that court; and the 
admission of testimony founded upon such inference, cannot be assigned 
as error in the Supreme Court. 

Where it appeared upon a trial for murder, that the deceased came to her 
death in part by strangulation with a rope, and the prisoner while before 
the examining magistrate, but before the examination had begun, said- 
in reply to a bystander who had a rope in bis hand,-"that is not the 
rope ;" npon which the magistrate observed to the prisoner, " keep that to 
yonrself;" it mas held, that the prisoner's declaration was admissible in  
evidence against him, whether he desisted from speaking further of his 
own accord, or at the suggestion of the mzgistrate. 

When a man, who is at full liberty to speak, and not in the course of a judi- 
cial inquiry, is charged with a crime and remains silent, that is, makes 
no denial of the accusation either by word or gesture, his silence is a 
circumstance which may be left to the jury, to be considered together 
with other circumstances, in deciding upon his guilt. 

Where the judge, in charging the jury upon the subject of presumptive 
evidence in a capital case, stated that there were three grades, to wit, 
slight, probable and violent; that the jury was not to consider the first a t  
all, but that they might act upon the two others, though the testimony 
must be such as to satisfy them, beyond a reasonable doubt, of the guilt of 
the prisoner; and further, that the circumstances must be as clear and as 

strong as the testimony of one credible and respectable witness-it was 
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held, that taking the whole charge together, there was nothing in it of 
which the prisoner had a right to complain. 

It is no ground for vacating the verdict, or arresting the judgment, fur one 
of the jurors in rendering the ~erd ic t  to decla~e, that being forced by the 
laws of his country, he was bound to say, that the defendant was guilty, 

D~czMBzR* THE defendant was put upon his trial at  Rowan, on the 
1836. 

last Circuit, before his Honor Judge SETTLE, for the 
murder of his wife. 

In  the course of the trial, it appeared in evidence that 
the deceased came to her death by a stroke upon her head, 
and by choaking and strangulation by means of a rope. 
I t  was then offered to be proved, on the part of the state, 
that the prisoner, when before the committing magistrate, 
and before his examination had commenced, said, in reply 
to an observation made by a person present who had a rope 
in his hand, " that is not the rope ;" whereupon the magis- 
trate said, " keep that to yourself;" and the prisoner said 
no more. This testimony was objected to, not because 
there had been any threats or persuasion, but because the 
prisoner, it was contended, had not by reason of the 
interruption, gone on to say all that he had intended to 
say: but the court overruled the objection, and admitted 
the testimony, because it did not appear to the court that 
the prisoner intended to say any thing more, or that there 
was any examination in writing. 

I t  appeared further in evidence, that before the prisoner 
was arrested, his mother-in-law charged him with murder- 
ing his wife, and said that his motive for so doing was, that 
he had had to pay some costs on his wife's account, a day 
or two before. This charge, it was proved, was made 
against the prisoner in his presence, at his own house, and 
when made that he was silent. His Honor charged the 
jury, that when a crime was charged against a person, in 
his presence and hearing, and he remained silent, it was a 
circumstance they might take into consideration in con- 
nection with other circumstances, in determining upon 
such person's guilt : That such evidence was not conclusive 
of the prisoner's guilt, but was only a circumstance to be 
taken into consideration with other circumstances in 



OF NORTH CAROLINA. 11 

deciding upon his guilt. Upon the subject of presumptive DECEMBER, 
1836. 

evidence, his Honor charged, "that there were three 
grades, to wit, a violent presumption, a probable presomp- STATE 

u. 
tion, and a slight presumption; that the latter the jury s,,,, 
were not to take into consideration; under the two former, 
they might act,-and gave them examples under each ;- 
but the testimony must be such as to satisfy the jury be- 
yond a reasonable doubt of the guilt of the prisoner ; and 
further, that the circumstances must be as clear and strong 
as the testimony of one credible and respectable witness." 

Under these instructions the jury retired, and remained 
together about forty-eight hours, when having returned 
into court, and being polled, and William S. Macay one 
of the jury being called on to say whether the said Henry 
Swink, the prisoner a t  the bar, was guilty or not guilty of 
the felony and murder whereof he stands charged, answer- 
ed, that ' being forced by the laws of my country, I am 
bound to say he is guilty.' " 

After his conviction, the counsel for the prisoner moved 
for a new trial ;- 

1st. Because the court had admitted improper testimony 
in permitting the prisoner's declaration about the rope, 
before the committing magistrate, to be given in evidence. 

2ndly. Because the court had erred in charging the 
jury, that when a man, being charged with a crime, 
remained silent, his silence was an implied admission of 
his guilt. 

3rdly. Because the court erred in charging the jury, 
that there were three kinds of presumptive evidence- 
probable presumptive evidence, violent presumptive evi- 
dence, and slight presumptive evidence; that the latter 
was not to be regarded by the ju ry ;  that the two first, 
either violent presumptive evidence, or probable presump- 
tive evidence, was sufficient for a jury to act upon in a 
capital case. 

4thly. The  prisoner's counsel moved for a new trial, or 
in arrest of the judgment, as might appear most proper to 
the court, on the ground, that after the jury had been 
confined forty-eight hours, one of them, when called upon 
to pronounce the prisoner's guilt or innocence, said, " being 
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forced by the laws of my country, I am bound to say, 
guilty." 

The motions for a new trial and in arrest of judgment 
being overruled, and sentence of death pronounced, the 
defendant appealed. 

Nash, for the prisoner. 
The Attorney General, for the state. 

GASTON, Judge.-The prisoner was convicted at  the 
last Term of the Superior Court of Rowan, on an indict- 
ment for the murder of his wife, and from the sentence 
pronounced on that conviction has appealed to this court. 
Several objections are here taken by his counsel to the 
regularity of the proceedings below. I t  is alleged, in the 
first place, that the court erred in permitting improper 
testimony to be received against him. The material 
circumstances set forth in the case as connected with the 
subject-matter of the exception, are these: It appeared 
from the evidence, that the deceased came to her death by 
a blow on the head, by choking, and by strangulation 
with a rope. The prisoner was arrested as her supposed 
murderer, and carried before a magistrate for examina- 
tion. There, but before the examination had begun, one 
of the bystanders was making some remark respecting a 
rope which he held in his hand, when the prisoner said, 
di that is not the rope." The magistrate observed to the 
prisoner, '' keep that to yourself;" and the prisoner said 
no more. Evidence of these matters having been offered, 
the prisoner's counsel objected that this declaration of his 
ought not to be received, because he had been prevented 
by the interposition of the magistrate from stating all that 
he then intended to say: but this objection was overruled, 
and the testimony received, becaus; it did not appear to 
the court that the prisoner intended to say any more, and 
because there was no examination in writing. 

In support of this objection it is insisted, that whenever 
the declaration of any individual is offered in evidence 
against him, the law requires that the whole of the decla- 
ration should be heard ; that the spirit of this rule would 
be violated if a declaration left unfinished by reason of 
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an interruption could be received as testimony without D E ~ E ~ I B E R ,  
1836. 

the explanations which were intended to accompany it ; 
and that the admonition of the magistrate in this case 
indicates clearly an apprehension on his part, and there- SWINE. 

fore tends to show, that the prisoner had not finished all 
he then purposed to soy, but desisted from proceeding, 
because of this admonition. Were  we to assent to the 
correctness of this reasoning throughout, we do not see 
how we could pronounce that the judge had erred in 
admitting the evidence. Our authority is confined to the 
correction of errors of law, and wherever the propriety 
of admitting testimony depends upon an inference of fact, 
such inference must be drawn by the court to whom the 
testimony is offered. The case states that the judge below 
drew a contrary Irdkrence from that which is pressed 
upon us. H e  inferred that the prisoner did not intend to 
add any expiauatory matter on the suhject of !he declara- 
tion. But if we had the authority to examine into the 
correctness of this inference, we are by no means prepared 
to pronounce i t  incorrect. Instead of understanding the 
admonition as preventing the prisoner from making expla- 
natory staterneiits weakening the force of his declaration, 
we regard it as the benevolent suggestion of a humane 
magistrate, designed to put the prisoner on his guard 
against being drawn in by further remarlrs of the by- 
standers from observations tending to criminate himself', 
and that this suggestion was received and acted upon by 
the prisoner in the spirit which prompted it. I t  is proper, 
however, to add, that we do not assent to the position, that 
if the prisoner had purposed to make a more fill1 state- 
ment, or to edd an explanation thereto, and had changed 
his purposo, in  consequence of the suggestion of any one, 
the declaration already made could not be heard by the ,,i,i,aI 
jury. I t  is undoubtedly law, that in criminal as well as as well us 

in civil in civil cases, the whole of an admission or declaration cases,the 

made by a party is to be taken together. MTe understand mhok0fa" 
admission 

the rule to be as laid down by ABBOTT, Chief Justice, in or declara- 

the Queen's Gas?, 2 Brod. & Bing. 207, (6 Eng. Cow. 
L a w  Reps. 123,) '' I f  on the part of the prosecution a con- is to be 

fession or admission of the defendant made in the course $'$,e, 
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DECEMBER, of a conversation with the witness be brought forward, 
1836 --A the defendant has a right to lay before the court the whole 

STATE of what was said in that conversation, not only so much 
2). 

SWINP. as may explain or qualify the matter introduced by the 
previous examination, but even matter not properly con- 
nected with the matter introduced by the previous exarni- 
nation, provided only that it relates to the subject-matter 
of the suit; because it would not be just to take part of a 
conversation as evidence against a party without giving to 
the party a t  the same time the benefit of the entire residue 

Butthe of what he said on the same occasion." But we find no 
acts or de- 
clarations authority, no dictum to warrant the supposed qualifications 
z';,","fty of the general principle which makes a man's conduct 
to he and declaration when voluntary, admissible against him 

so as to exclude evidence of his acts or declarations be- because not 
as complete cause not as complete as he intended that they should be. 
as he in- 
tended I t  seems to us what he has said and what he has done, 
they should however unfinished and imperfect, is competent testimony, 
be. 

and its proper effect is to be judged of, under all the 
accompanying circumstances, by those whose duty it is to 
weigh the evidence. 

The  counsel for the prisoner have excepted to the 
charge of the judge, for that he instructed the jury that 
when a man charged with a crime remained silent, his 
silence was an implied admission of his guilt. W e  find in 
the charge no such instruction as that excepted to. It 
appears from the case, that the mother of the deceased, 
after the death of her daughter, and before the prisoner 
was arrested, at his house and in his presence charged the 
prisoner with the murder, and told him that his motive 
was, because he had been obliged a few days before to pay 
some costs on her account, and that the prisoner remained 
silent under this accusation. The court instructed the 
jury that this silence was not conclusive evidence of the 
prisoner's guilt, but was a circu~nstance which they might 
take into consideration in passing upon the question of his 
guilt. W e  see nothing in this instruction which is erro- 
neous. I t  has been well observed by an able elementary 
writer, (Mr. Starkie) that all the surrounding facts of a 
transaction may be submitted to a jury when they afford 
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any fair presumption or inference as to the question in DECEMBER, 
1836. dispute. Upon this principle it is that the conduct of the -_-- 

accused a t  the time of the offence, or after being charged S T : ~  
with it, such as '' flight--the fabrication of false and con- SWINK. 

tradictory statements-theconcealment of the instruments 
of violence-the destruction or removal of proofs tending 
to show that an offence has been committed, or to ascer- 
tain the offender," are all receivable in evidence a s  
circumstances connected with and throwing light upon the 
question of imputed guilt. Of the same character is the 
silence of the accused when free to speak, and a decided 
denial of guilt if he be innocent may rationally be expected 
from him. I t  is argued, that silence under such an accusa- 
tion may proceed from indignation, scorn, unwillingness t o  
answer impertinent inquiries, or other motives consistent 
with the fact of innocence. So indeed it may; and there- 
fore evidence of silence ought never to be regarded as 
conclusive proof of guilt ; should always be weighed with 
care ; and should not be received a t  all, when the accused 
is not a t  full liberty to repel the accusation. But who 
can deny that tame subnlission to a direct charge of 
crime ordinarily proceeds from a consciousness of guilt, 
from the anguish o f  remorse, from the terror consequent 
upon guilt, or from the difficulty of determining whether 
confession or denial will be more likely to propitiate 
favour and secure escape from punishment ? W e  cannot 
doubt therefore that it is a circumstance proper to be left 
to the consideration of those whose experience and obser- 
vation qualify them to judge of the motives, passions and 
feelings by which human conduct is impelled. But it is 
insisted that though the prisoner said nothing when this 
crime was charged home upon him, by his deceased wife's 
mother, he may have repelled the accusation by gestures 
or other expressive signs-to which we answer, that un- 
questionably this would not be silence, and it cannot for a 
moment be supposed that the court in giving, or the jury 
in receiving the instruction, considered a denial so mani- 
festly characterized, as silence. But adjudged cases have 
been produced which are supposed to establish, that how- 
ever i n  general the admission of a fact may be inferred 
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DECEMBER, from the silence of a party when such fact is asserted in 
1836. . his presence, and that therefore such assertion and such 
ST*TE silence may in general be given in evidence against him- 

2.. 
SWINK, yet this inference cannot be drawn, and this evidence 

cannot be received in criminal cases. For this purpose 
the cases of Child v. Grace, 2 Car. & P. 193, (12 Eng. 
Com. Law Reps. 84,) and The King v. Appleby, 3 Star. 
Ca. 33, (14 Eng. Corn. Law Reps. 152,) are quoted, bu t  
in our opinion they by no means support the position. I n  
the first of these, evidence was oEered of what the rn~gis- 
trute had declared in the presence of the plaintiff on the 
examination before him for the alleged nc.;ault, and in the 
other, evidence was offered of the confession of another 
person made before the examining magistrate in the presence 
of the prisoner, his supposed associate. In each case the 
evidence was rejected, and the true ground of rejection is 
plainly pointed out in .Velar v. Anclrews, 1M oody & Malk. 
Ca. 336, (22 Eag. Corn. L a w  Reps. 329,) that although 
what has been said in the presence of a party is admissi- 
ble, as tending to raise an inference from his silence, it is 
not so with regard to the assertions or declarations made 
in his presence in the course of a judicial inquiry, for in 
such investigations a regularity of proceedings is adopted 
which prevents the party from interposing when and how 
he pleases, as he would in a common conversation. The  
general ruies of evidence are certainly the same in crimi- 
nal as in civil cases. " There is no digerence as to the 
rules of evidence," says ABBOTT, Chief Justice, in Watson's 
Case, 2 Star. Ca. 155, " between criminal and civil causes; 
what may be received in the one may be received in the 
other;  and what is rejected in the one ought to be rejected 
in the other." Before we can admit the exception here 
contended for to the confessedly generally rule, we tnust 
have evidence, which we have not seen, that the law sanc- 
tions such exceptions. 

The  prisoner's counsel have also objected to that part of 
the judge's charge which relates to the force of presump- 
tive evidence. If the whole of this be taken together we 
believe that no well-founded complaint can be made against 
i t .  W e  know not what were the illustrations given of the 
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difference betuleen violent, probable, and iight presump- DECEMBER, 
1836. 

tions, but as no exception has been taken to any of them, 
we  must presume that they were correct. The jury may STATE 

0. 

not have been aided by this classiticntion, but we do not SWIRK. 

see that they have been misled thereby. If the judge 
meant to say that no regard whatever should be paid to 
circumstances individually rsising but a slight presump- 
tion against the prisoner, however numerous they might be, 
and however impressive and convincing the result of their 
coincidence with each other, and even with circumstances 
of a more conclusive tendency, we apprehend that he laid 
down a rule more favourable to the prisoner than the law 
prescribes. Every circumstance, however slight in itself, Every cir- 

cumstance, 
that  is calculated to throw light on the comtnission of the how,,,, 

supposed crime, is proper to be considered ; although a sliglltinit- 
self, that 

verdict against the prisoner cannot be warranted by any is calcu- 

combination of circumstances producing less than full ~ $ ~ , t & , l t  

assurance of his guilt. T o  circumstantial evidence effecting on the com- 
mission of this moral certainty, the law attaches the designation of thesuppos- 

violent presumption. Could we collect from his charge crime, 
1s proper to 

that  the judge may have conveyed to the jury the impres- ~eco,,;- 

~ i o n  that they might find their verdict upon evidence, dcred$%l- 
though a 

raising altogether but a probable pl-esuazption of guilt, we verdict 

should not hesitate a moment in reversing the judgment 
and ordering a new trial : but this construction cannot be cannot be 

put upon it, since we find him instructing them in the most "a"anted 
by any 

explicit terms, that the circumstantial testimony must be combma- 
tion of cir- such as to satisfy them beyood a reasonable doubt as to cum,,an~ 

the guilt of the prisoner, and as strong and d e a r  as that ces produe- 
inv less 

which would be derived from the testimony of one credible t h i n  fun 
and respectable witness. Whenever the circumstances %~~sa~''~,t. 
combined produce this moral certainty, and are fully equi- 
valent to this direct and positive testimony, reason and 
law both declare that a jury may rightfully convict. 

W e  see no ground whatever either for a new trial, or 
for vacating the verdict, or for arresting the judgment, 
because of the language used by one of the jurors in 
declaring his assent to the verdict when the jury was 
polled. I t  is but a manifestation of the reluctance with 
which he yields to the obligations of an imperious but 
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painful duty. All the objections made in behalf of the 
unfortunate prisoner, are in our opinion untenable, and we 
have been unable to perceive any errors which can avail 
him against the awful judgment which the law pronounces 
upon his crime. This opinion must therefore be certified 
to the Superior Court of Rowan, with directions to pro- 
ceed to sentence of death against the prisoner agreeably to 
this decision and the laws of the state. 

PER CURIAM. Judgment affirmed. 

THOMAS BELL v. JOHN CULPEPPER, et al. 

The doctrine of election, by which a person is prohibited from taking a 
benefit under a will, and at the disappointing the plain provisions of that 
will in favour of third persons, is confined to courts of equity, and does not 
affect titles at law. 

A residuary clause in a will, by which all the remainder of testator's real 
and personal estate was directed to be sold by his executors, will not pass 
slaves which he had given to a child by parol prior to 1806, but which be 
had subsequently obtained possession of, and held as bailee until his death, 
nor will it  authorize a sale of said slaves by the executors so as to defeat the 
title of the donee under the act of 1784, (Reu. ch. 225, s. 7.) 

The cases of Knight v. Thomas, 1 Hay. 289 ; Cutlar v. Spiller, 2 Hay. 61 ; 
Latham v. Outen, Ib. 66 ; Anon. Ib. 86 ; West v. Dubberly, N .  C. Term R. 
38 ; Sherman v. Russel, 1 Car. Law Repos. 467; 111'Cree v. Houston, 3 
Murph. 429 ; Watjord v. Pitt, Ib. 468 ; Lynch v. Ashe, 1 Hawks, 338 ; 
Rhodes v. Holmes, 2 Ilawks, 193, approved. 

DETINUE for two slaves by the names of Esther and 
Bob. Pleas, non detinet and statute of limitations. 

Upon the trial a t  Anson, on the last Circuit, before his 
Honor Judge SAUNDERS, the plaintiff claimed the slaves 
under a parol gift to his wife, made by her father, Richard 
Russell, Sen., in the year 1602, and introduced several 
witnesses, who, if they were to be credited, clearly estab- 
lished the fact of the gift as alleged. H e  further proved, 
that he intermarried with the daughter of the donor in 
1820 ; that he soon after went off to house-keeping; that 
the slave Esther being then confined in childbed, was not 
taken home with him immediately, but was sent to him in 
about a year afterwards, and, together with her child, 
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remained with him more than twelve months, when she DECEMBER* 
1836. 

ran off and returned to her old master. The plaintiff 
being involved in his circun~stances, his father-in-law said By 
he would not send back Esther and her child, but would CULPEPPER. 

keep them until his son-in-law should get out of debt. 
Accordingly, Esther and her children (she having had 
another,) remained in the old man's possessio~l from that 
period until his death in 1834, he repeatedly declaring 
during the time, that he had given Esther to his daughter, 
the wife of the plaintiff, and that the said negro woman 
and her children belonged to his daughter. 

On behalf of the defendants several witnesses u7ere 
examined as to the alleged gift, and for the purpose of 
establishing an adverse possession in the father-in-law. 
The defendants then introduced the will of Richard 
Russell, Sen., in which the testator bequeathed to the 
plaintiff's wife and children a n e g o  girl by the name of 
Charlotte, who was a child of the woman Esther. In  the 
will there were several other specific legacies, in none of 
which, however. were the slaves in controversy included; 
and then followed a residuary clause directing the re- 
mainder of the testator's estate, both real and personal, to 
be sold, and the proceeds to be divided between certain 
persons therein named. The defendants then proved a 
sale of the slaves in question by the executor, and a pur- 
chase by themselves at a full price, evidenced by a bill of 
sale properly authenticated. They proved also that when 
the plaintiff heard of the bequest of the girl Charlotte to 
his wife and children, he said he was satisfied; and that 
he afterwards had the said girl in possession. For the 
defendants it was contended, and the court was requested 
so to instruct the jury, that however they might find as to 
the gift and possession, as Richard Russell died having the 
slaves in his possession, they passed by the will, and the 
defendants being purchasers for value (whether with or 
without notice,) at  the sale by the executor, were pro- 
tected by the act of 1784; and further, that as the plaintiff 
had taken the girl Charlotte into his possession, it was such 
an election to take under the will, that he could not now 
claim in contradiction to it. But his Honor, after subrnit- 
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DECE~~BER,  t i q  to the jury the questions of the gift, and the posses- 
1336. -- siori of the father-in-law, whether he held adversely, or as 
BELL 
, bailee of the plaintil'f; further instructed them, that if they 

C ~ W P E R .  should find for the plaintiff on both these points, then the 
slaves Esther and Bob formed no part of the testator's 
estate, arid did not pass under his will: and that the 
plaintiff's right to recover was not afected by his having 
received into his possession the girl Charlotte. Under this 
charge a verdict was f ~ u n i l  for the plaintiff; and a new 
trial being refused, the delrendants appealed. 

Badger, for the defendants. 

iVendenhall, for the plaintiF. 

G a s ~ o x ,  Judge.-The exception talren below to that 
part of the judge's instruction which he!d that the plaintiff 
was not barred of his recovery by reason of an election to 
take the negro Charlotte under the v7dl of Richard Russel, 
has very properly been given up here. The rule of elec- 
tion in  the sense in which it is insisted on by the defendant, 
is confined exclusively to courts exercising equitable juris- 
diction, which have it i n  their power to restrain nien from 
the unconscientious assertion of acknowledged legal rights. 
They hold that it is against conscience for a man to take a 
benefit under a will or other instrument, and at  the same 
time disappoint other plain provisions of that will, made in 
favour of third persons. Of course, he may keep, if he 
pleases, what was before his own;  for the mistake of the 
donor cannot take away his property ; but if he will insist 
on enjoying the interest given him by the instrument, they 
will by proper decree provide, that so enjoying it he shall 
give @ect as far as he can to the other provisions of the 
instrument. I t  is not perceptible to us that any case for 
an election has been made out ; but however that may be, 
the law certainly raises no election in this case. 

The exception taken to the residue of the judge's instruc- 
tion must also, we think, be overruled. If the slaves in 
controversy were not held by Richard Russel as his pro- 
perty, but were merely in his occupancy as in that of the 
bailee of the plaintiff, it  is very clear that they were not 
comprehended in the bequest to his residuary legatees, and 
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did not vest by law in his executors. The construction of DE;;;;"" 
the act of 1784 (Rev. ch. 225, s. 7, )  must now be consi- --- 

BELL 
dered as perfectly settled. A long series of decisions has v. 
established that under that act a parol gift of slaves may C~LPEPPER. 

be good against all persons except the creditors of the 
donor, or purchasers from him. See Knight v. Thomas, 1 
Hay. 289. Cutler v. Spiller, 2 Hay. 62. Latham v. 
Outen, Ibid. 66. An Anonymous Case, Ibid. 87. West 
v. DubberZy, N. C. Term Rep. 38. Sherman v. Russel, 1 
Car. Law Repos. 467. ,W6Kee v. Houston, 3 Murph, 429. 
Watford v .  Pitt, 3 Murphy, 468. Lynch v. Ashe, 1 
Hawks, 338. RAodes v. Holmes, 2 Hawks, 193. 

PER CURIAM. Judgment affirmed. 

DEN ex den]. JEREXIAH INGRAM .a. LEJIUEL D. KIREY, et al. 

I n  ejectment for land purchased at a sheriff's sale, under an order of sale 
made by the County Court upon the return of a constable that he had 
levied on the lands of the defendant, the purchaser must show the justice's 
judgment returned to court according to the directions of the act of 1794, 
(Rev, ch. 414, s. 19) ; and an entry on the trial docket of the court at the 
foot of the case of an order of sale," is not such a judgment as the law 
requires to be shown. 

Where a justice's execution has been levied upon lands and returned to the 
County Court, the production of the trial docket of the court containing a 
mere note or meinorandurn of the case, with an "order of sale,"entered at 
the foot of it, together with the testimony of the clerk that after a diligent 
search he had been unable to find the original papers in the suit, is not 
sufficient evidence of the loss of the justice's judgment, if evidence of 
such loss be admissible. 

The cases of Bryan v. Brown, 2 Murph. 343, and Hamilton v. Adams, Ib. 161, 
approved. 

EJECTMENT, tried at  Anson on the last Circuit, before his 
Honor Judge SAUNDERS, 

The lessor of the plaintiff claimed the land in dispute 
as a purchaser at  a sheriff's sale, and offered in evidence, 
first, the trial docket of Anson County Court, on which 
was found the following entry : 
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DECEMBER* '' January Term, 1932. 
1836. -. - Kirby Henry 

INGRAM 
8. 

Judgment, March 1831, $35 08 

Kr:Bu. Robert Hildreath and 5 Intee; 50 
Jilson B. Douglas, 

security, 1 20 

" Levied on 150 acres of land lying on the waters of 
Pedee, adjoining George Ingram and others, as defendant's 
property. 

JAS. HORN, Const. 
Order of sale." 

He then introduced the clerk of Anson County Court, 
who deposed that he had made diligent search in his office, 
but had been unable to find any of the original papers 
relating to the suit of Henry v. Nildreath and Douglas. 
This evidence was objected to by the defendant's counsel, 
but was received by the court. The plaintiff then offered 
a writ of venditioni exponas, tested of October Term, 
1831, and returnable to January Term, 1832, on which 
was an endorsement by the sheriff that the land was sold 
on the 10th of January, 1832. He further offered a deed 
from the sheriff covering the land in dispute, dated the 4th 
July, 1832. The defendant relied upon a deed of bargain 
and sale for the same land, executed by the said Rober 
Ilildreath, and dated the 9th day of April, 1832. The 
jury, under the charge of his Honor, returned a verdict for 
the plaintiff, and the defendants appealed. 

No counsel appeared for the defendants in this court. 
-Mendenhall, for the lessor of the plaintiff. 

DANIEL, Judge. The act of assembly of 1794, (Rev. 
ch. 414, s. 19,) requires, that when a constable has levied 
on land, the justice shall return such execution with all 
other papers on which the judgment was given to the next 
court to be held for said county; which land, shall by 
order' of said court be sold by the sheriff of the said 
county, or so much thereof as may be sufficient to satisfy 
such judgment, in the same manner as real property is 
sold by writs of jieri facias or venditioni exponas issuing 
from such courts; and the clerk of the court where such 
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papers are returned shall, in a well bound book kept for D E ~ = R .  
1836. 

that purpose, record the whole of the papers and proceed- --- 
INGRAM ings had before the justice, and he shall be allowed the ,,. 

same fee 8s for entering a judgment in any other suit. I t  KIRBY* 

is a well settled rule, in this state, that in ejectment, the 
purchaser a t  a sheriff's sale is bound to show the judg- 
ment on which the execution issued; Doe ex dem. Bryan 
v. Brown, 2 Murph. 343. And where he purchases under 
an order of sale, made by the County Court upon the 
return of a constable, that he " had levied upon the land 
of the defendant, there being no personal property to be 
found," he must show the judgment recovered before the 
justice of the peace. Den ex dem. Hamilton v. Adams, 2 
Murph. 161. The plair~tiff in this case did not show any 
judgment of a justice which had been returned to the 
County Court and recorded ; neither did he show if such 
evidence be admissible, that such judgment had subse- 
quently been lost. The memoranda or notes on the docket, 
and what the clerk swore, did not prove that fact. W e  
think, that the plaintiff was bound to show, that a justice's 
judgment had been rendered against Hildreath; and that 
after the levy on the land by the constable, it had been 
returned into the County Court of Anson, to justifjv the 
"order of sale" made by the said court. The entry on 
the trial docket of the order of sale," is not the judgment 
which the law requires to be shown. When a judgment 
is regularly entered, the award of execution is always 
entered on the roll a t  the foot of the judgment, but this 
award or fiat for execution to go, composes no part of the 
judgment. W e  therefore think the judge erred in per- 
mitting the venditioni exponas to be given in evidence for 
the plaintiff without proof of any justice's judgment ever 
having been rendered against Hildreath and returned to 
Court, to authorize the court to make an order of sale, or 
award such an execution. 

There must be a new trial. 
PER CURIAM. Judgment reversed. 
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DECEMEER, 
JOHN NISBET v. MlBTHA STEWART, Executrix of FINLEY G. 

NISBET STEWART. 
2). 

s ~ E w ~ R T .  A resident of this state, at whose house a citizen of Georgia died while on a 
visit, cannot, in a suit by a creditor of the deceased living in Georgia, be 
rendered responsible as an executor de son tort for taking possession of a 
sum of money which the deceased had with him at the time of his death, 
and paying it over, without notice of the creditor's claim, to a person who 
had administered upon the effects of the deceased in Georgia. 

Whether in such case he would be responsible to a creditor in this state ? Qu. 

THIS action was brought by the plaintifT, who is a citizen 
of the state of Georgia, against the defendant, as the 
executrix of one Finley G. Stewart, deceased. The 
defendant plead, ne unques executrix ;" to which the 
plaintiff replied, that she was executrixof her own wrong; 
and upon this replication issue was joined. Upon the 
trial at Iredell, on the last Circuit, before his Honor 
Judge DICK, it appeared in evidence, that Finley G. 
Stewart, whose residence had been in the state of Georgia, 
came to Iredell county in this state, on a visit to the 
defendant, who was his mother, and there died: that he 
had with him at the time of his death the sum of four 
hundred and thirty-four dollars in money, which the 
defendant took possession of, and without any notice of the 
plaintiff's claim, paid it over to one James G. Stewart, 
who had been appointed administrator on the estate of 
Finley G. Stewart, by the Court of Ordinary for Fayette 
county, in the state of Georgia. His Honor was of opinion 
that this evidence did not establish such an officious inter- 
meddling with the goods of the deceased as would subject 
the defendant as an executrix of her own wrong. The 
plaintiff, in submission to this opinion, suffered a non-suit, 
and appealed. 

No counsel appeared for the plaintiff i n  this court. 
D. F. Caldwell, for the defendant. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded :-Judge STORY, in delivering his opinion in the 
case of Trecothick v. Austin, 4 Mason's Rep. 3.2, said, that 
the general position stated at the bar, that no executor or 
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administrator appointed under a foreign government, can, DECEMBER, 
1836. 

in virtue of such appointment, sue in our courts, is admit- --- 
NISBET ted. But payments voluntarily made to a foreign adrninis- v.  

trator would now he heid efYectual in our courts upon the STEWART- 
principles of national comity. This doctrine is supported 
by Atkins v. Smith, 2 Atk. 63, and still more fully and 
forcibly illustrated by the opinion of Chancellor I ~ T  in 
the case of Doolittle v. Lewis, 7 John. C. R. 45. The  
Chancellor in that case said, (page 49) that an  executor 
or adrninistrator of a creditor, dying in another state, and 
becoming lawfully possessed, as part of his assets, of a 
bond given and secured by a mortgage upon the lands in 
this state, is competent, as I should apprehend, to receive 
payment, and give an acquittance, without first resorting 
to the Court of Probates here. The  defendant here took 
charge of the money to prevent its being wasted. She, 
without any linowledge of the plaintiff's claim, or of any 
creditors in this state, honestly paid it over to the Georgia 
administrator. We ars  of t!le opiniou, that  whatever 
might be the liability of the d2fendant toa  Sa r th  Carolina 
creditor, on which we do not decide, nevertheless, as in 
this case the asse!s for which it  is endea~oured to render 

I 

I he:- responsible, have been placed in the hands of the 

~ proper representative of the deceased i n  the state where 
he was donnicjled, and where the plaintiff is don~iciled, and 
are there liahle to the demand of the plaintiff as they 
should be according to the laws of that state, the p l a i n t 3  
cannot claim that she was executrix of her own wrong. 

PER C U R I A ~ I  . Judgment affirmed, 
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1836. JOHN P. SMITH v.  NATHAN YOUNG. 
SWTH 

v. 
YOUNG. If an infant live with his parent, who provides for his child cwry thing 

which in his judgment appears to be proper, the infant cannot bind him- 
self to a stranger, even for such articles as might under other circum- 
stances, be deemed necessaries. But if the infant live apart from his father, 
labouring, and receiving the profits of his labour to his own use, he is pro 
tempore acting as his own man, by the assent of his father, and will be 
liable for necessaries suitable to his condition. 

THIS was an action of ASSUMPSIT, to which the defend- 
ant plead "infancy," and the plaintiff replied, that " the 
articles furnished were necessaries." 

Upon the trial a t  Stokes, on the last Circuit, befixe his 
Honor Judge SETTLE, it appeared that the defendant 
lived separate and apart from his father, with one of his 
brothers, for whom he laboured, and from whom he 
received compensation for his labour, for his own use. The 
defendant's father lived in the same neighbourhood, about - 
a half a mile from his brother's, where he lived, and was a 
man in reasonable circumstances. Upon this statement 
of facts, his Honor charged the jury, that if they should 
be of the opinion that the articles purchased were suitable 
to the age, condition, standing and situation in life of the 
defendant, and that they were necessaries suitable to his 
degree, the law held him responsible for the payment of 
them: but that if the articles purchased were not neces- 
saries suitable to the defendant's condition in life, he was 
not responsible for the payment of them. The jury, under 
this charge, returned a verdict for the plaintiff. A new 
trial was moved for on account of misdirection and error 
in the charge, which being refused, the defendant appealed. 

No counsel appeared for either party in this court. 

Theques- DANIEL, Judge, after stating the case, as above, pro- 
tion, whe- 
ther neces- ceeded :-The question, whether necessaries or not, is a 
saries or mixed question of law and fact, and as such should be 
not, is a 
mired submitted by the judge to the jury, together with his 
question of directions upon the law ; whether articles furnished to an 
law and 
fact. jvllc- infant are of the classes for which he is liable, is matter 
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of law; whether they were actually necessary, and D E C W B ~  
1836. 

of reasonable price, is matter of fact for the jury. - 
Beder v. Young, 1 Bibb, 519. Stanton v. Wilson, 3 Smiy 
Day, 37;  Cro. Eliz. 587. What were the articles YOUNG. 

purchased, does not appear in this case; therefore fhg,"v 
we are to take it that the articles were in law and fact nished to 

an infant considered as necessaries. We  gather from the case, that a,eofthe 

the sole objection taken to the charge was, that the judge classes for 
which he is 

did not direct the jury to find for the defendant (although liable, is a 

the articles were necessaries,) inasmuch as his father was 
alive, and in reasonable circumstances, and lived but a ther they 

short distance from the defendant. The law is, if an infant ~ ~ ; " n ~ ~  

is living under the roof of his parent, who provides every sary,and of 

thing which in his judgment appears to be proper, the L;,"z,"e:-is 
infant cannot bind himself to a stranger, even for such matterof 

fact. 
articles as might, under other circumstances, be deemed 
necessaries. Cook v. Deaton, 3 Car. & P. 114; (14 Eng. 
Com. Law Reps. 232.) Bainbridge v. Pickering, Black. 
Rep. 1325. Burrinsdale v. Greville, 1 Selw. N. P. 127. 
But here the defendant did not live under the roof of his 
parent, but lived apart from him, labouring, and receiving 
the profits of his labour to his own use. He  was pro 
ternpore acting as his own man, by the assent of his father ; 
and the articles received by him, being necessaries, should 
be paid for by him. Mudox v. Miller, 1 Mau. & Sel. 
738 ; 10 Petersdorf's Abr. 376. W e  think the judgment 
must be affirmed. 

PER CURIAM. Judgment affirmed. 

JOSEPH GIBSON, Chairman, &c. v. JOSEPH WINDSOR. 

I n  an action of debt upon a penal bond, where the declaration states all the 
conditions to be broken, the verdict of the jury, which finds "the condi- 
tions of the bond" not to have been performed, but broken, need not specify 
the particular breaches upon which the damages are assessed. That is 
proper only when some of the conditions are found to be broken, and 
others not broken. 

THIS was an action of DEBT upon a penal bond payable 
to &' the Chairman of the County Court of Guilford," and 
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DEC~MBERI conditioned for the building and keeping up a public 
1836. ---- bridge. The defendant, after oyer, pleaded the general 

GIBSON issue ; conditions performed ; no breach." 
W ~ N D ~ O R .  A t  the trial, which was had at  Guilford, on the last 

Circuit, before his Honor Judge SETTLE, it was admitted, 
that Joseph Gibson, the plaintiff, was the Chairman of the 
County Court of Guilford ; and that the bridge had been 
destroyed by a freshet, within the time specified in the 
condition of the bond. But it was contended by the 
defendant, that he had never in fact executed the bond; 
and upon this point much testimony was introduced on 
both sides, which it is unnecessary to state. The jury, 
under the charge of his Honor, returned a verdict for the 
plaintiff, finding that the bond declared om was the act and 
deed of the defendant ; that the conditions of the said bond 
had not been performed, but broken ; that the penalty of 
the bond was six hundred dollars ; and for the breaches 
thereof they assessed the plaintiff's damages to one 
hundred dollars; and upon this verdict a judgment was 
rendered accordingly. The defendant submitted a motion 
for a new trial, upon the ground that the evidence was 
insufficient to prove that the bond declared on had been 
executed by the defendant ; but this being overruled, he 
then moved in arrest ofjudgment ; which being also refused, 
he appealed. 

Winston, for the defendant. 
W. A. Grahunz, contra. 

DANIEL, Judge.--The objection, as to the sufficiency of 
the evidence to prove that the defendant executed the 
bond, has been abandoned. So likewise has the 
objection, as to the averment in the declaration, and proof 
thereof, that Gibson, the plaintiff, was Chairman of the 
County Court of Guilford. Bat the defendant insists on 
his motion in arrest of judgment; because the jury, in 
rendering their verdict, have said, a' that the conditions of 
said bond have not been performed, but broken ; and for 
the breaches thereof, assess the plainiiff's damages to the 
sum of one hundred dollars ;" and have not stated in their 
verdict for what brenches they assessed the damages. The 
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answer is, we think, very plain. The breaches upon DECEMBER. 
1836. which the jury assessed the damages, must necessarily be - 

GIBSON all the particular breaches set out in the declaration. It 
is not necessary for the jury to particularize the breaches, WINDSOR. 

if they find all that is charged in the declaration to be 
true, as there stated. But if the jury should find some of 
the bveaches stated in the declaration to be true, as there 
stated, and others not true, it would then be proper for the 
jury to particulari~e the breuches on which they assessed 
the damages. W e  think there is no ground for a new 
trial, or to arrest the judgment ; and the same is affirmed. 

PER CURIAM. Judgment affirmed. 

THE STATE 21. MOSES RITCHIE. 

I n  an indictment under the act of 1830, c. 10, against a white man, for playing 
cards with slaves, it is sufficient to charge, that the defendant cL unlawfully 
did play at a game of cards," without specifying the name ofthe particular 
game played at with the cards. 

THE defendant was convicted, together with one Alex- 
ander Hill, at  Surry, on the last Circuit, before his Honor 
Judge DICK, upon the following bill of indictment : 

The jurors for the state upon their oath present, that 
Moses Ritchie and Alexander Hill, both late ofsaid county, 
and both white men, on the first day of March, in the 
year of our Lord one tlaousand eight hundred and thirty- 
four, with force and arms, in said county, unlawfully did 
play at  a game of cards with two slavcs, viz. John, the 
property ofone Peter Clingman, and Juan ; contrary to the 
statute in such case made and provided, and against the 

I 
peace and dignity of the state." 

A motion in arrest of judgment was submitted by the 
counsel for the defendants; which being overruled, and 
judgment pronounced, the defendant, Ritchie, appealed. 

No counsel appeared for the defendant in this court ; and 
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DECEMBER, Tile Attorney-Genrral, for the state, submitted the case, 
1836. -- without argument. 
STATE 

2). 

RITCHIE. DANIEL, Judge.-The act  of the general assembly, 
passed in the year 1830, ch. 10, enacts, " that it shall not 
be l awfd  for any white person, free negro, or mulatto, to 
play a t  any game of cards, dice, nine-pins, or any game of 
chance or hazard, whether f i~ r  money, liquor, or any kind 
of property, or not, with any slave oT slaves; and any 
white person, so ofZending, shall be guilty of a misde- 
meanor, &c." The defsndant, a white man, has been 
indicted under this act, and found guilty by the jury. B e  
moved in arrest of judgment ; which motion was overruled 
by the court, and judgment rendered against him; from 
which he has appealed to this court. There is 110 parti- 
cular reason in arrest assigned. W e  have examined the 
whole record, and do not discover any reason why the 
judgment should be arrested. The act prohibits the 
playing a t  an3 game of cards ; the indictment charges, 
that the defendant ii unlawfully did play a t  a game of 
cards, with two slaves, &c." It does not set forth the 
name of the game played on or with the cards ; and we 
are of the opinion, that the name of the game played at  
by the parties, need not be particularly set forth in the 
indictment. The present indictment sufficiently describes 
the orence, to enable the defendant to see what he is 
charged with ; and therefore properly to defend himself. 
I t  efiabies the jury to see distinctly of what oRence they 
are to declare, by their verdict, that the defendant is or is 
not guilty; and finally, it is sufficiently certain, to enable 
the court to see what judgment i t  should (on conviction) 
pronounce. W e  therefore direct, that the clerk of this 
court certify to the Superior Court of I a ~ 7  for the county 
of Surrp, that it proceed to render judgment for the state 
against the defendant, 

PER CURIAH. Judgment affirmed. 
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D ~ M B I L R ,  
THE STATE a. WILLIAM C. LOFTIN. 1836. 

STATE 
Where statute creates an offence, and not only declares the specific penalty, V. 

but also the mode in which it shall he recovered, that particular method, LOm1N' 

and no other, must be pursued. Hence it is not indictable, for a justice of 
the peace to celebrate the rites of matrimony, without a license from the 
clerk ofthe County Court, under the act of 1778, (Rev. ch. 134,) as that act 
not only makes that an offence, which was not so at commonlaw, but also 
annexes the penalty, to wit, fifty pounds ; and the mode of recovery, to wit, 
by action of debt. 

In an indictrncnt on a statute, no allegation of unlawfulness, nor of being 
against the statute, nor any conclusion, will make good the indictment, if 
it does not bring the fact prohibited or commanded, in the doing or not doing 
whereof, the ofence consists, within the material words of the.,statute. 
Hence, if the st$tute forbids the doing of a particular act, without the autho- 
rilyof either one of two things, the indictment must negative the existence 
of both those things, before it csn bc supported. 

THE defendant was put upon his trial, a t  Lenoir, on the 
last Circuit, before his Honor Judge DONNELL, on an  
indictment, containing two counts; upon the first of which 
he was found guilty, and upon the second, not guilty. A 

I motion in arrest of jndgment, being submitted by the 
1 defendant's counsel, his Honor was of opinion, that the 
I offence charged in the first count of the indictment was 

not an indictable one, and therefore arrested the judgment; 
and the solicitor, Stanly, appealed. This count was in 
the following words, to wit : 

c6The  jurors for the state, upon their oath present, that 
" William C. Loftin, Esquire, late of the county of Lenoir, 
" on the first day of March, in the year of our Lord one 
" thousand eight hundred and thirty-six, then and there, 
" in the state and county aforesaid, being a justice of the 
" peace, in and for the said county, with force and arms, 
" unlawfully, knowingly, wilfully, and contrary to the duty 
"of his office, did celebrate the rites of matrimony, between 

Frederick Litchworth and Betsey Humbles, a t  and in 
" the county and state aforesaid ; and the said William C. 
"Loftin, Esquire did then and there join together, as man 
'<and wife, the said Frederick Litchworth and Betsey 
"Humbles, without license first had and obtained for that 
"purpose, contrary to the form of the statute in such case 
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DECEMBERS '' made and provided, and against the peace and dignity of 
1836. 

the state." 
STATE 

V. No counsel appeared for the defendant in this court. 
LOFTIN. 

The Attorney-General, for the state. 

GASTON, Judge.-The indictment against the defendant 
contains two counts, but the defendant has been found 
guilty upon the first count only. The Superior Court 
arrested the judgment, and the state appealed. 

W e  are of opinion, that the judgment was properly 
arrested, for that the count upon which the defendant has 
been found guilty, is insufficient to warrant any judgment. 

I t  charges, in substance, that the defendant, being a 
justice of the peace, did unlawfully and knowingly cele- 
brate the rites of matrimony between the persons therein 
named, without license for that purpose first had and 
obtained, contrary to the statute in such case made and 
provided." The statute referred to, is that of 1778, (Rev. 
ch. 134.) The first section of this act authorizes ministers 
of the gospel, of every denomination, having the care of 
souls, and iustices of the peace, to solemnize the rites of 
matrimony, according to the rites and ceremonies of 
their respective churches, and agreeably to the rules in 
that statute prescribed. The second empowers the clerks 
of the respective County Courts to issue a marriage 
license to any persons applying therefor, first, taking bond 
with sufficient security, in the sum of five hundred pounds, 
with condition that there is no lawful impediment to 
obstruct the marriage for which such license is desired ; 
which license shall be directed to any authorized minister 
or justice of the peace. The third authorizes every minister 
of the gospel, qualified as above expressed, or any other 
person appointed by the church, as a reader, to publish 
the banns of matrimony between any two persons desiring 
the same, on three several Sundays, in the congregation, 
during or immediately after divine worship; and directs 
them to give a certificate of such publication, if demanded, 
directed to any authorized minister or justice of the peace ; 
with n proviso, that the People called Quakers shall retain 
their former rules and privileges in solemnizing the rites of 
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matrimony in their own church, anything in the act DECFDIBER, 
1336. 

contained to the contrary notwithstanding The fourth ---- 
STATE 

section then enacts, that if any minister or justice of the v. 
peace shall knowingly join togethcr in matrimony any LOrTIN. 

two persons in any other way or manner than by the act 
directed, he shall forfeit and pay for every such ogence 
the sum of fifty pounds, lawful money, to be recovered in 
an  action of debt ;  one-half to him that will sue for the 
same, and the other half to the use of the county, where 
the forfeiture ariseth. Upon this act it has been judicially 
settled, that no valid marriage can be celebrated within 
this state, unless through the intervention of a minister or  
ntagistrate; but that a marriage so celebrated may be 
valid, notwithstanding there has not been a previous 
license or publication of banns, although the minister or 
magistrate performing the marriage ritcs without an  
observance of either of these inlportant forms, devised as 
securities against unlawful and clandestine marriages, is 
clearly guilty of an offence, and liable to be punished 
therefor. But this offence is created by the statute. Inde- 
pendently of some statutory enactment-and there is no 

I other in force applicable to this subject-the celebration 
I of a marriage without banns or license is not an offence in 
I 
1 law. Every offence must bcvisited with the penalty, and 

in the way, which the law points out. Wherever, 
therefore, a statute creates a new offence, by making that 
unlawful, which was lawful before, and attaches a specific 
penalty, the offender may be indicted therefor, although 
express mention is not made of proceeding by indictment, 
because indictment is an  appropriate mode of judicially 
ascertaining the offence; but no other penalty can he 
inflicted. than the one denounced. Where the statute so 
creating the offence, not only declares the specific penalty, 
but the mode in which it shall be recovered, that particular 
rnethod must be pursued, and no other. Custle's Gnse, 
Cro. Jac.  64 ;  1 Salk. 45. Rex v. Robinson, 2 Bur. 803. 
A conviction upon this indictment would not bar the penal 
action which the statute authorizes any informer to insti- 
tu te ;  and if the defendant should be punished under this 
indictment, and be afterwards made liable for the penalty 
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DECEMBER, in such action, there would then be inflicted on him .a 
1836. 

greater penalty than the law assigns to his offence. 
STATE 

V. There is another fatal objection to the indictment. The 
LOFTIN. charge should contain such a description of the offence of 

which the defendant is accused, and such a statement of 
the facts which constitute the ofence; that when he is found 
guilty thereof, the court can see upon the record the 
definite offence to which the judgment of the law may be 
applied. No latitude of intention can be allowed, so as to 
include anything more than is expressed ; for the charge 
must be explicit enough to support itself. Therefore, no 
allegation of unlawfulness; nor of being against the 
statute; nor any conclusion, will make good an indict- 
ment on a statute, which does not bring the fact prohi- 
bited or commanded, in the doing or cot doing whereof 
the offence consists, within the material words of the 
statute. Now the statute said to be violated does not 
make it an offence to celebrate a marriage without a 
license-but to celebrate it without license, and without 
publication of banns. All the facts found by the jury may 
be true ; and yet an offence may not have been committed. 
The indictment negatives the observance of one ceremony, 
but not of another; when either ceremony would have 
legalized the conduct of the defendant. 

It must be certified to the Superior Court, that there 
was no error in refusing to render a judgment upon the 
finding of the jury in this indictment. 

PER CURIAM. Judgment affirmed. 



T H E  STATE v. DUNLAP SCOTT. 

0. 

To repel the allegation of an alibi, it  is relevant to prove, that on the morn- SCOTT' 

ing after the offence was committed, a servant of the defendant went to a 
neighbour's house, to borrow a pair of saddle-bags, and returned with them 
towards home, if it be further proved, that the defendant was seen soon 
afterwards, with a pair of saddle-bags, going in a direction &om home. 

I t  is not error for a judge to omit remarking upon a part of the testimony, if 
no particular charge in relation to it be prayed. 

ARer a trial and conviction have been had in a county to which the cause 
has been removed, upon a motion in arrest ofjudgment, for a defect in the 
transcript of the record, the judge may suspend the judgment, and order a 
certiorari, for a more perfect transcript; and if, upon the return of the 
certiorari to the next term, it appears, that the first transcript contained a 
full and complete record of the proceedings, although it was written upon 
two separate and detached sheets of paper ; the first containing the indict- 
ment, plea, and order of removal, and the second, the other entries, with 
thc certificate of the clerk; the court may then proceed to pronounce 
judgment ; for it then appears, that it had jurisdiction of the cause, at the 
term when the trial took place. 

An indictment for malicious mischief may conclude at common law ; and in 
such indictment, it is not necessary to charge malice against the owner of 
the property injured. 

Tile case of The State v. Simpson, 2 IrIawks, 460, approved. 

AT the Fall Term, 1833, of Rutherford Superior Court, 
the following bill of indictment was found against the 
defendant, to wit: 

'' The jurors for the stale upon their oaths present, that 
Dunlap Scott, late of said county, on the first day of 
October, in the year of our Lord one thousand eight 
hundred and thirty-three, with force and arms, in said 
county, one steer, of the value of five dollars, of the goods 
and chattels of one Levi MClure, then and there being, 
then and there unlawfully, wantonly, maliciously and 
mischievously did kill, to the great dan~age of the said 
Levi MGlure, and against the peace and dignity of the 
state." The defendant pleaded not guilty; and at the 
ensuing Spring Term of the said court, the case was, on 
his affidavit, ordered to be removed to the county of 
Buncombe, for trial. The clerk of Rutherford Superior 
Court accordingly made out what purported to be a tran- 
script of the case, and sent it to Buncombe, where it was 
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D~cs~lsea; received, placed among the records, and entered upon the 
1836 -L docket of causes for trial a t  the Fall Term, 1834, of said 
STATE 

county. This transcript was written on two pieces of 
SCOTT. paper, which were not attached to each other;  the indict- 

ment, plea, and order of removal being contained in the 
first piece, and the other entries, with the certificate of the 
clerk, being on the second ; but both pieces together con- 
tained a complete record of the case. The  case thus sent, 
and entered on the docket of Buncombe Superior Court, 
was regularly continued, until Spring Term, 1836, when 
the defendant went to trial, before his Honor Judge 
STRANGE, upon the issue joined on the record, as it then 
stood. I n  the course of the trial, the defendant relied, in 
part, on an alibi; and the solicitor of the state, in order to 
disprove it, introduced a witness, who testified, that very 
early in the morning, after the offence was committed, a 
servant of the defendant obtained from a brother of his a 
pair of saddie-bags, and went off with them towards the 
defendant's house. This evidence was objected to by the 
defendant's counsel, and his Honor remarked, that it was 
irreletant, unless the defendant could be directly or 
circumstantially connected with the acts of the servant. 
I t  was then proved further, on the part of the state, that, 
a t  a later hour of the same morning when the servant was 
seen with the saddle-bags, the defendant was seen with a - 
pair of saddle-bags, on horseback, going in a direction 
from home. 

In his charge to the jury, the judge did not direct their 
attention to the circumstance of the saddle-bags, although 
it was relied upon in argument by the counsel for the 
state. The defendant was convicted, and moved for a 
new trial, because the judge had admitted the evidence in 
relation to the saddle-bags, and because he had not re- 
marked upon that circumstance in his charge to the jury. 
The  motion for a new trial being overruled, the defendant 
moved in arrest of judgment, upon the ground that the 
transcript sent from Rutherford had not been properly 
certified by the clerk of the Superior Court of that county. 
His Honor suspended the judgment for that term, and 
directcd a certiorari to be issued to the clerk of Ruther- 
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ford Superior Court, for a more perfect record. A t  the ~ ~ E C ~ M B E R ,  
1836. 

next term of Buncombe Superior Court, to wit, Fall Term, 
1836, an unexceptionable transcript was returned from u. 

Rutherford, when, upon a motion for judgment, on SCoTT. 

behalf of the state, before his Honor Judge DICK, the 
defendant's counsel moved in arrest of the judgment, for 
the following reasons: 1st. On the ground that the 
Superior Court of Buncombe had no jurisdiction of the 
case at the term when the trial of the issue took. place. 
2dly. That the offence charged was not one at comrnan 
law. 3dly. That  the indictment did not charge malice 
against the owner of the property. These reasons were 
overruled, judgment pronounced, and the defendant ap- 
pealed. 

Pearson, for the defendant. 

The Attorney-General, for the state. 

DANIEL, Judge, after stating the substance of the case, 
as above, proceeded :-We see no ground for a new trial in 
this case. The evidence objected to was admitted-and, 
as we think, correctly- to repel an allegation made by the 
defendant, of an dibi. And after the evidence was 
admitted by the court, the weight and effect of it was 
matter for the jury only ; and it seems to us, that there 
was nothing left for the court to remark upon; especially, 
as no particular charge concerning this evidence was 
prayed by the defendant. W e  have examined the reasons 
in arrest, and concur in opinion with the judge who pro- 
nounced thejudgment. 1 st. The twodetached piecesofpaper 
writing purporting to be a transcript of the record, con- 
tained everything necessary to give Buncombe Superior 
Court jurisdiction : it contained the indictment, plea, and 
order of removal. In that shape it was entered on the 
state docket, and the defendant went to trial. From great 
caution, the judge suspended judgment a t  the trial term, 
and sent a certiorari for such a record as could not be 
cavilled about. A t  the term judgment was rendered, the 
record was unexceptionable, and showed that the two 
pieces of paper which had been received as the record of 
the case, and on which the defendant had been tried, con- 
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D E C ~ ~ B E R ,  tained a true and complete transcript of the record when 
1836. 

------- i t  was removed from Rutherford. So, when judgment 
STATE 

. was pronounced, the record showed that the case had 
SCOTT. been properly removed ; and that Buncombe Superior 

Court had jurisdiction of the case, a t  the term the trial 
took place. The record being unexceptionable when 
judgment was prayed, there was nothing to restrain the 
judge from pronouncing it. 

2ndly. This court decided, in the case of the State v. 
&'impson, 2 Hawks, 460, that i n  indictment for malicious 
mischief, which concluded a t  common law, was good. 
That  decision was made in the year 1623, and since that 
time many convictions on indictments for malicious mis- 
chief, a t  common law, have taken place on the circuits of 
this state. In the year 1526, the legislature indirectly 
approved of the decision ; for in the act Iin~iting the time 
that indictments for misdemeanors should be brought, it 
is declared, that in all trespasses and other misdemeanors, 
except the offences of perjury, forgery, malicious mischief, 
and deceit, the prosecution shall colnmence within three 
years after the commission of the offence. After what has 
taken place, we think the period too late for us now to 
examine further into the question. 

3dly. The  objection is, that the indictment does not 
charge malice against the owner of the property. W e  
have looked into the books of forms and precedents, and 
find that the form of this indictment corresponds with the 
form prescribed in the books. What  evidence the state 
must produce to support such an indictment as this, we 
are not called on to decide. W e  think tlhere is no ground 
either for a new trial or arrest of judgment; and this 
opinion will be certified to the Superior Court of law for 
the county of Buncombe, that it may proceed to Linal 
judgment in the ease. 

PER CURIAM. Judgment affirmed. 
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'JOHN RADFORD v. JESSE RICE. 

v. 
It is not allowable to counsel, on a cross-examination, to put a question to a RlcE. 

witness concerning any collateral fact, not relevant to the issue, for the 
purpose of disproving the truth of the expected answer by other witnesses. 
His answer to such a question must be taken as conclusive ; and no 
evidence can be afterwards admitted to contradict it. Eut this rule does 
not apply to any inquiry respecting the fact in issue, or its attendant 
circumstances, or any facts immediately connected with the subject of 
inquiry. 

A declaration made in the presence and hearing of a witness, and not 
contradicted by him, is proper to be submitted to the jury,as evidence that 
he acquiesced in and admitted the truth of such declaration; and if at 
variance with his testimony on the trial, may be used to impeach his 
credibility. 

THIS was an action on the CASE, for slanderous words ; 
to which the defendant put in the pleas of general issue 
and justification. The cause was tried at Yancy, on the 
last Circuit, before his Honor Judge DICK, when the 
plaintiff, in support of his action, introduced as a witness 
John Hinsley, Esq., who testified, that on a certain occa- 
sion, one Blackstork and himself, as magistrates, tried a 
warrant, in which one James W. Patton was plaintiff, 
and the present defendant, Jesse Rice, was defendant: 
that John Radford, the present plaintiff, was examined as  
a witness for Patton, to prove the delivery of a side of 
sole leather, to Spencer Rice, a son of Jesse Rice : that 
Radford swore upon that trial, that he had on a certain 
occasion, engaged Jesse Rice to haul a load of corn for 
him to Ashville ; and that Spencer Rice and himself went 
in company with the wagon : that Spencer Rice received 
from his father a small sum of money to pay Patton for 
some leather, which he had before bought, with directions 
to purchase another side of the same article, and to have 
it charged to him: that upon their getting to Ashville, 
Spencer Rice paid to Patton the money which his father 
had given him, and purchased a large side of sole leather, 
for his father, upon credit; which was rolled up and 
placed in the wagon: that he and Spencer Rice returned 
together with the wagon, until they came near the house 
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DECEMBER, of Jesse Rice, when Spencer parted with him, and drove 
1836. 

off the wagon, with the leather in it, towards his father's. 
RADFORD . Hinsley further testified, that after Radford had given 

R 1 ~ E .  this statement, Jesse Rice immediately said, and repeated 
several times to Radford, you have committed a wilful 
and corrupt perjury." 

The  defendant, Jesse Rice, relied upon his plea of justi- 
fication ; and in support of it, introduced as a witness, his 
son, Spencer Rice, who swore, that hk went once, and 
only once, to Ashville, in company with the plaintiff, 
Radford ; that on that occasion he drove his father's 
wagon, which contained a load of corn, for Radford : that 
if any leather was purchased for his father a t  that time, 
he knew nothing of it : that Radford bought some leather 
a t  Patton's store, which was carried to his father's in the 
wagon, and Radford afterwards sent for i t :  that he saw 
Patton and Radford roll up the leather and put it in the 
wagon ; and that there was only one bundle of leather 
put into the wagon. The witness was then asked by the 
plaintiff's counsel, whether he saw Mrs. Peggy Carter 
while he and Radford were returning from Ashville ; to 
which he replied, that he did not recollect. 

The  plaintiff, to repel this evidence, and in further 
support of his action, introduced James W. Patton, the 
merchant who had sold the leather, who stated, that at  a 
certain time, the plaintiff and Spencer Rice came to his 
store in Ashville; that Radford introduced Spencer to 
him, as the son of Jesse Rice, and remarked, that Spencer 
had some money for him, sent by his father; and that he 
wanted to get some sole leather for his father. Upon 
which, Spencer Rice paid him three dollars and fifty 
cents, which was placed to his father's credit; and that 
he then sold and delivered to Spencer Rice, for his ftr ther, 
a side of sole leather, which was charged to his father: 
and the witness, in confirmation of his statement, exhibited 
his day-book, which contained the original entries in his 
own hand-writing. The plaintiff then called Mrs. Peggy 
Carter, and asked her if she saw John Radford and 
Spencer Rice in company together on their return from 
Ashville. This question was objected by the defendant's 
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counsel, upon the ground that it tended to contradict DECEMBER, 
1836. 

Spencer Rice upon a collateral matter, as to which he - RADFORD 
had been examined by the plaintiff's counsel ; but his vm 

Honor overruled the objection, because the answer of RICE. 

Spencer Rice to the plaintiff's counsel affirmed no fact; 
and therefore Mrs. Peggy Carter's answer to the question 
proposed to her could not contradict him. Mrs. Carter 
then stated, that she saw Radford and Spencer Rice on 
their return from Ashville; that the latter mas driving 
the wagon, and the former was in i t ;  that they called at 
her house, and asked for some water; that she went out 
to them, and saw a roll of leather in the wagon, when she 
remarked to Radford, that he had a fine roll of leather; 
upon which he replied, laying his hands upon it, that it 
was Jesse Rice's leather; that Spencer Rice was then 
sitting upon the saddle horse, and made no remark about 
the leather. This testimony was objected to by the 
defendant's counsel, because Jesse Rice was not present, 
when the conversation between the witness and Radford 
took place; but his Honor held, that if Spencer Rice 
heard the remark of Radford to Mrs. Carter, and made 
no reply, the evidence was proper for the purpose of dis- 
crediting him. The jury returned a verdict for the plaintiff; 
and the defendant appealed. 

Deuereux, for the defendant, contended, that the question 
proposed to Spencer Rice, by the plaintiff's counsel, 
was upon a collateral matter ; and that the plaintiff could 
not, therefore, introduce another witness, to disprove his 
statement, for the purpose of discrediting him ; and referred 
to The Queen's Case, 6 Eng. Com. Law Reps. 121. Harris 
v. Tbpett, 2 Camp. Rep. 638. Rex v. Watson, 2 Starkie's 
Cas. 149 ; (3 Eng. Com. Law Reps. 288). 

W. A. Graham, and Battle, for the plaintiff, contended, 
that the cross-examination of the defendant's witness, 
Spencer Rice, was not upon a collateral point; and that 
he therefore might be contradicted; and they cited 1 
Stark. Ev. 134; and Rex v. Yewin, in  a note to 2 Camp. 
Rep. 638. 
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DECEMBER, GASTON, Judge.-The only questions proper for our 
1836. ------ consideration upon the case stated in this transcript, are 

RADFOED 
. those which arise upon the exceptions taken by the defen- 

RICE. dant. The sufficiency of the evidence to support the 
verdict, must be presumed, until the contrary be shown. 
I t  is not, therefore, open to the defendant here to object, 
that the words charged were not spoken maliciously, for 
that they were spoken in the course of a judicial trial 
and were pertinent to the matter then in controversy, 
because this objection does not appear to have been taken 
below; and we must understand, that so much only of 
the evidence is spread on the record, as is necessary to 
show the supposed errors specified in the exceptions. I t  
is thought proper to make these observations, lest i t  might 
be supposed, that we have passed in any way upon a 
defence which was not made ; but perhaps might have 
been urged at the trial. 

The defendant's plea of justification put in issue the 
troth of the testimony rendered by the plaintiff on the 
trial of the warrant, before the magistrate. That testi- 
mony mas, that on a particular occasion, when the defen- 
dant's son, Spencer Rice, accompanied the plaintiff to 
Patton's store, in Ashville, the said Spencer purchased, 
as agent for his father, and upon account of his father, a 
side of leather, which was delivered to him accordingly. 
The falsehood of this statement was endeavoured to be 
shown, by the testimony of Spencer Rice, who positively 
denied, that. he purchased or received any leather for his 
father; and declared, that the only leather which he 
know of as being obtained by any person on that occa- 
sion, was obtained by and delivered to Radford himself, 
the plaintiff in this action. This evidence went directly 
and strongly to support the defendant's plea, and it was 
all important to the plaintiff to meet and repel it. For 
this purpose, he examined Mr. Patton, who sold and 
delivered the leather, and who swore that it was sold and 
delivered by him to the witness, Spencer, on account of 
his father ; and in confirmation of this statement, exhibited 
his day-book, containing the original entry made by him, 
at the time gf the transaction, wherein the article was 
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debeted to the defendant. Further to contradict the DECEMBER, 
1836. 

defendant's witness, and to repel the plea of justification, - 
the plaintiff offered the testimony of a Mrs. Peggy Carter. 
On the cross-examination of the defendant's witness, he RICE. 
had been asked, whether, on his return with the plaintiff, 
from Ashville, he saw Mrs. Carter, and had answered, 
that he did not recollect, whether he had seen her, or not. 
She testified, that the plaintiff and the witness stopped 
near her house, when on their return from Ashville; the 
witness driving, and the plaintiff riding in the same wagon ; 
that she carried water to the wagon; and on observing 
the leather, remarked to the plaintiff, that he had a fine 
roll of leather; and that the plaintiff, laying his hand on 
it, said, cc this is Jesse Rice's leather." T o  the introduc- 
tion of this testimony, two exceptions were made; first, 
for that it tended to contradict the witness, Spencer, on a 
collateral matter, whether he had or had not seen Mrs. 
Carter; and, secondly, for that what the plaintiff said was 
not evidence, inasmuch as it was not said in the defend- 
ant's presence. The judge admitted the testimony, and 
held, if Spencer Rice heard what was said, and made no 
reply, it was a circumstance proper to go to the jury, as 
tending to discredit him. 

The first of these exceptions is founded on a misappre- 
hension of the rule in relation to collateral facts. I t  is 
not allowable to counsel, on a cross-examination, to put a 
question to a witness concerning any collateral fact not 
releuant to the issue, for the purpose of disproving the 
truth of the expected answer, by other witnesses. His 
answer to such a question must be taken as conclusive; 
and no evidence can be afterwards admitted to contradict 
it. But this rule does not apply to any inquiry respecting 
the fact in issue, or its attendant circumstances, or any 
facts immediately connected with the subject of inquiry. 
The rule is founded on a consideration of the exlreme 
inconvenience which would result from rendering an 
inquiry which ought to be simple, and confined to the 
matter in issue, complicated and prolix, by causing it to 
branch out into an indefinite number of issues. But the 
matter respecting which Mrs. Carter was examined, 
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DECEDIBER, immediately concerned the very transaction which wag 
1836. ---- under investigation, and was, in truth, a part  of that 

RADFORD . transaction itself. If her testimony contradicted that of 
RICE. the impeached witness, it contradicted his testimony upon 

the fact, whether the leather was delivered to him, as his 
father's, or delivered unto the plaintiff, as the plaintiff's 
leather. 60 strictly has this rule been confined to ques- 
tions irrelevant to the issue, that it has been held, that a 
witness may be asked, whether he has not said, that he 
would be revenged on the prisoner; and in case of denial, 
he may be contradicted. I n  such a case, the inquiry is 
deemed relevant to the issue, as showing the temper and 
disposition under which the witness has testified upon 
that issue. Yewin's Case, 2 Camp. 638, n. 1 Star. 164. 

There is nothing also in the other exception. Beyond 
doubt, the testimony of the witness might be impeached, 
by showing facts inconsistent with it. Of that character 
was the fact depoeed to by Mrs. Carter. Certainly, also, 
it might be impeached, by proof of declarations made by 
him, at variance with his testimony. A declaration of 
another, in his presence and hearing, and not contradicted, 
is proper to be submitted to the jury, as evidence that  he 
acquiesced in and admitted the truth of such declaration. 
T h e  judgment is to be affirmed, with costs. 

PER CURIAM. Judgment affirmed. 
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The President and Directors of the STATE BANK v. FREDERICK 1836. 

DAVENPORT, et al. Justices of Tyrrel County. STATE 
BANK 
V. 

It is gross negligence, in the Justices of the County Court, to take from their S*VLY&NPORT. 
clerk, as a bond, an instrument having no sum of money inserted in the 
body of i t ;  and they will be liable therefor, as if they had taken no bond. 

The Justices of the County Court may be proceeded against in a summary 
manner, under the act of 1809, (Rev. ch. 1002,) as the sureties of their 
clerk, for permitting him to officiate as clerk, without giving bond, as pre- 
scribed in the acts of 1790, (Rev. ch. 327) ; and 1809, (Rev .  ch. 777.) 

When a statute rcquires or directs a thing to be done in a particular court, 
as well as before a particular man, it  cannot be done in or before any other. 
But where the subject-matter is within the jurisdiction of any court, an 
objection to the jurisdiction of'the court over the particular parties, must be 
made by a plea in abatement, and is too late after a plea in bar. 

Upon an issue joined, on the plea of nil debent, to a proceeding under a 
statute against certain persons, as the sureties of the clerk, for not paying 
over money received by him officially, a verdict, finding certain special 
facts-as that the money mentioned in the notice was paid to the clerk on 
a certain day, and was demanded, instead of finding specially all the facts 
on which the defendant's liability arose-or finding generally, that they 
owed the plaintiff, by reason of the matters set forth in the notice, the prin- 
cipal money demanded and assessed, and the interest, according to the 
statute-is defective. 

THE plaintiffs, by their attorney, issued a notice on the 
15th of February, 1828, to the defendants, stating, that at 
the next term of the Superior Court for the county of 
Chowan, they would move thecourt for judgment against 
the said defendants, as being the justices who were upon 
the bench of the County Court of Tyrrel, when Wilson 
B. Hodges was appointed clerk of said court, and was 
permitted to officiate as such, without having first given 
bond according to law, for a certain sum of money which 
had been collected by the sheriff of said county of Tyrrel, 
on an execution in favour of the plaintiffs, and paid by 
him into the clerk's office, while the said Hodges was 
officiating under the appointment aforesaid, which sum, 
the notice further stated, the defendants were bound to 
pay, and for which they were proceeded against as the 
securities to the said Hodges's clerk's-bond would have 
been, had he given any, according to the act of assembly 
in such cases made and provided. Upon the return of 
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DECEMBEX, this notice, the defendants appeared, and put in the pleas 
1836. of the " general issue," and " that there was no demand 
STATE made previous to the service of  he notice." BANK 

V .  At October Term, 1828, of Chowan Superior Court, 
DAVENPORT. the case came on to be tried before his Honor Judge 

STRANGE, when it was proved, that the sum demanded by 
the plaintiffs was received by Iiodges, in his official 
character as clerk of Tyrrel County Court, from the 
sheriff of the said county, it being the amount of an  
execution collected by the said sheriff, for the plaintiffs; 
and that the said money had been demanded of the said 
clerk by the plaintif&' attorney, previous to issuing the 
notice. I t  was proved, by the records of Tyrrel  County 
Court, that the defendants were the justices who were 
upon the bench, when Hodges was appointed clerk; 
under which appointment he was acting, when the money 
in dispute was paid to him. The same records also slated, 
that a bond had been given by Hodges; but the bond 
which was produced, and which had accompanied the 
record, was defective, in having no sum whatever inserted 
in the body of it. The jury, upon this evidence, returned 
the following verdict : 4 6  that the money mentioned in the 
plaintiff's notice, was paid to the clerk of the County 
Court of Tyrrel, a t  Ju ly  Term, 1827; and that ademand 
was made by the present plaintiffs, upon the said clerk, 
Wilson B. Hodges, ~ rev ioos  to instituting this action." 

Three objections were made by the counsel for the 
defendants, to the plaintiffs' recovery, viz. 

1st. Tha t  although no evidence was offered, as to the 
residence of either of the parties, yet that the court could 
judicially h o w ,  that the State Bank, being a corporation, 
could not have a residence anywhere; and that the 
Justices of Tyrrel could not live in Chowan; so that the 
Superior Court of Chowan could not have jurisdiction of 
the case. 

2nd. Tha t  the same record which stated the fact, that 
the defendants were upon the bench, a t  the time of the 
clerk's appointment, proved that a bond had been given; 
therefore the plaintiffs could not, or  if they could, had 
not shown, that the defendants had failed to take a bond. 
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3d. That the act of 1819, (Rev. ch. 1002) only gave the DECEMBER, 
1836. summary remedy against the sheriffs, clerks, arid other 

officers, and their sureties, eo nomine, and did not extend kv'," 
to the justices, who, by the acts of 1790, (Rev. ch. 327,) v. 

and 1809, (Rev. ch. 777,) were rendered liable to all the DAVENPoRT. 

responsibilities there existing, and liable to be proceeded 
against, in the same manner that the sureties might then 
be, as a penalty for their neglect in taking no bond, 
pursuant to the duty of their office; and that the justices, 
not being mentioned in the act of 1819, giving the extra- 
ordinary remedy resorted to by the plaintiffs, could not be 
subjected in that way. 

His Honor overruled these ol)jections, and gave a 
judgment for the plaintiffs, for the sum demanded, with 
interest ; and the defendants appealed. 

Cameron, for the plaintiffs. 

Badger, for the defendants. 

RUFFIN, Chief Justice.-The act of 1819, (Rev. ch. 
1002,) gives a creditor a summary remedy, by motion, 
triable at the first term, against a clerk, sheriff, and other 
officer, cc  and agninst any or all of his sureties." The act 
does not expressly give the same remedy against justices 
of the peace, who have rendered themselves responsible 
for the acts of the officer, by failing to take a bond from 
him, according to the provisions of the previous acts of 
1809, (Rev. clt. 777,) and 1790, (Rev. ch. 327.) The 
counsel for the defendants, contends, upon this, that the 
justices are not liable, in this form of proceeding, because 
the words embrace only those who are not simply bound 
legally for the officer, but are bound also in point of form,, 
as his sureties, by contract-especially, as the liability of 
the justices does not depend upon the mere fact of not 
taking such bond as the law requires, but arises only in 
cases of voluntary omission, or gross neglect. If the act 
deprived any party of a matter of defence, which he 
would have, if sued in a common law action, it could 
not embrace any persons, but such as are mentioned in it 
nominatim. But every bar to the recovery is open in 
this method of proceeding, as in any other; and the only 
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DECEMBER, difference is, that the trial is to be a t  the first term, in 
1836 -2- l  order to render a judgment already recovered by a 

STATE course of law, effectual. The defendants therefore, if BANK 
u. their case had justified i t ,  might have insisted, that they 

DAVENPORT. had honestly done their duty, to the best of their judg- 
ment. Rut it is clear, that such a defence would have 
been altogether unfounded. I t  is not like the case of the 
Governor v. MAfee, 2 Dev. 15; for there a bond was 
taken, which was good at common law, though it did 
not conform to the statute, so as to authorize a summary 
remedy on it. But here, upon non est factum, what is 
called a bond of the clerk, must be found not to be a 
deed. I t  is so plain a case, as to amount to crassa negli- 
gentia, which proves not the defect of judgment, but the 
want of disposition in the justices to do their duty. If the 
defendants are thus clearly liable, the remaining question 
is, why should they not be summarily ? They are grossly 
culpable, for not providing the public with a formal secu- 
rity; and have no pretence to object to this remedy, if 
their case be within the mischief, and within the intent of 
the act. I t  certainly falls within the mischief, which was 
the delay in paying over to the creditor his money, 
collected by the authority of the law ; and that delay is 
equally n~ischievous, whether interposed by one set of 
persons bound for its payment, or by another set. But 
when we come to look at the acts of 1790 and 1809, they 
appear to be very strong. They not only make the 
justices liable for the oficer, but they enact, that they 
46shall be considered bound to all intents and purposes," 
and are declared to be bound, as the sureties of the oficer, 
in the same degree, and in the same manne'r, as though 
they had been formally bound, by enteripg into and 
executing bond with and as the sureties of such o@cer." 
These provisions, we think, express the purpose of the 
legislature so clearly, that we cannot refuse to bring the 
justices within a subsequent beneficial and remedial 
statute, affording a speedy remedy against those who are 
liable as officers, and as the sureties of officers. That is 
the character given to statutes of this kind* Oats v. 
Darden, 1 Murph. 500. 
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Another objection is to the jurisdiction of the Superior DE~MBER, 
1836. 

Court of Chowan, as the plaintiffs did not reside in that ----- 
STATE county, and the defendants are officers and residents in a, 

another. W e  think the objection would be unanswerable, 
DAVENPORT. 

ifit had been taken in proper time; but i t  is too late, after 
a plea in bar. I t  is insisted, however, that the same rule 
is to be applied to summary proceedings in a court of 
record, as before an inferior court. W e  do not doubt, 
that if a statute requires or directs a thing to be done in a 
particular court, as well as before a particular man, it 
cannot be done in or before any other. 1 Plow. 206. But 
this act does not confer a special jurisdiction on any parti- 
cular court. On the contrary, it gives the motion '' in any 
court having competent jurisdiction;" which, we think, 
clearly refers to the subject-matter, as being within the 
jurisdiction of one or more courts, according to the general 
law. The subject-matter was within the jurisdiction of 
the Court of Chowan; though that court would not have 
exercised its jurisdiction between these particular parties, 
if it had been declined, by a plea in abatement. W e  
think, therefore, the points made by the exceptions are in 
favour of the plaintiff. 

Nevertheless, the court is constrained to reverse the 
judgment, and order a venire de novo, for a defect in the 
verdict. The defendants pleaded nil debent, and the jury 
have found certainspecial facts, that the money merltioned 
in the notice was paid to the clerk on a certain day, and 
was demanded, instead of finding specially all the facts on 
which the defendants' liability arose, or finding generally, 
that they owed the plaintiff, by reason of the matters set 
forth in the notice, the principal money demanded and 
assessed, and the interest, according to the statute. 

PER CURIAM. Judgment reversed. 
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YECEIIIBER, 
1836. 

E L I  PUGI-I, et al. v. JOHN WHEELER, et al. 
PUGH 

Where the erection of a mill on a stream causes the water to overflow the land 
or mill of a proprietor above, only when the stream is swollen, that cir- 
cumstance will not excuse the party from damages altogether, but will 
only diminish the quantum of such damages. 

Each owner of land, through which a stream, not navigable, flows, has a 
right, in conscquence of such ownership, to apply the water on his own 
land to purposes of profit; and in making such application, he is at liberty, 
at all times, to avail himself of every advantage which his particular situ- 
ation affords, respect being had to the rights of other proprietors, above and 
below him, on the same stream ; and no other proprietor, either above or 
below him, can make any appropriation of the stream, so as to curtail or 
diminish his use of all his natural advantages, whether such appropriation 
were prior to his use, or not ; unless, if such appropriation were prior, it  
was for such a length of time, as to raise the presumption of a grant. 

If, on a petition for damages, caused by the erection of a mill, under the act 
of 1809, (Rev. ch. 773,) the jury return a verdict, assessing damages for 
more than one year before the filing of the petition, the court may correct 
it, by giving judgment for the damages of only one year previous. 

In  assessing damages, under that act, the jury are not bound to give the 
damages at an average for the five gears, but may assess different sums 
for different periods, during that time. 

THIS was a PETITION, filed under the act of 1809, (Rev. 
ch. 773,) for damages, which the plaintiffs alleged that they 
had sustained, by the erection of a mill and dam by the 
defendants. The suit was instituted on the 29th day of 
October, 1832, in the County Court of Guilford, from 
which it was carried by appeal, to the Superior Court, 
where it was tried, at bar, on the Fall Circuit of 1835, 
before his Honor Judge NORWOOD. 

From the case made by the pleadings and evidence, it 
appeared, that the plaintiffs were the owners of a tract of 
land, situate on both sides of Deep river, in the county 
of Guilford, on which, prior to 1832, they had erected 
mills on one side of the stream. Below them, the defend- 
ants had also, prior to 1832, erected a mill, on the same 
stream. The lands of the parties were coterminous at the 
river ; the defendants being next below the plaintiffs, and 
the line between them crossing the river, a t  the distance 
of fifty or sixty yards below the $11 of the plaintiffs. 
There was evidence offered on each side on the trial, as 
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to height to which the water was raised by the defend- DECEMBER, 
1836. 

ants' dam. The defendants insisted, that, in the ordinary ---- 
PUGR state of the river, the water was not thrown back above v,  

their own line ; and to that effect they submitted evidence WHEELER. 
to the jury. The plaintiffs gave evidence of an opposite 
character, and also proved, that by reason of the obstruc- 
tion by the defendants' dam, to the flow of the water, the 
stream was raised higher in freshets, and remained up 
longer than otherwise it would, and in that state over- 
flowed in consequence thereof a portion of the plaintiffs' 
land ; and that the water was ponded back on the wheels 
of the plaintiffs' mill, and impeded their running. The 
plaintiffs further gave evidence, that there was a fall of 
eight or twelve inches from the level of the water-wheel 
of their old mill to the level of the water in the stream at 
the point where the lands of the parties met ; and that in 
order to avail themselves of the advantage of that fall, 
the plaintiffs, on the 28th day of October, 1832, pu!led 
down the old wheel, and put in a new one, set some inches 
lower than the former; so that the damages from the 
defendants' dam and pond became, thereafter, greater 
and more frequent than before. 

The defendants' counsel, upon this evidence, moved 
the court to instruct the jury, that if the defendants' had 
not ponded the water back beyond their own line a t  
ordinary water, the plaintiffs could not recover damages 
for the overflowing of their land and mill-wheels in 
freshets, although such overflowing might be caused by 
the defendants' dam ; and that they could not, at all 
events, recover, under those circumstances, for the injury 
to the mill in its altered state, and with the new wheel; 
but only such damages as the plaintiffs sustained while 
their mill remained in the state it was in, when the defen- 
dants built their mill. These instructions were refused; 
and the court instructed the jury, that if the plaintiffs 
sustained any damages, before they lowered their wheel, 
in consequence of their land being overflowed, or their 
wheel obstructed sooner, or continuing longer, in a time 
of high water, by means of the defendants' dam ponding 
the river back in its swollen state, on the plaintiffs' land 
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DECEMBER, or wheels, the plaintiffs were entitled to recover such 
1836. damages : and the court further instructed the jury, that 

Pp the plaintiffs were also entitled to recover such increased 
WHEELER. damages as might have accrued to them since, and by 

reason that their wheel had been sunk, and that the 
defendants could not lawfully prevent the plaintiffs from 
making the best possible use of their property. 

The defendants' counsel further moved the court to 
instruct the jury, that if the plaintiffs had sustained no 
damages prior to their sinking their wheel, and deepening 
their canal, in October, 1832, they could not recover in 
this proceeding, because the act of assembly gave the 
remedy only in those cases in which actual damages had 
existed for one year before the filing of the petition. The 
court also refued to give this instruction; but instructed 
the jury to give to the plaintiffs such annual damages, 
if any, as they had sustained, by reason of the defendants' 
acts, before the plaintiffs altered their wheel, and also 
such annual damages as they had subsequently sustained 
thereby. 

The jury found a verdict for the plaintiffs, and assessed 
their damages at twelve and a half cents per annum, from 
a day in the year 1830, to the 28th day of October, 1832 ; 
an3 at ten dollarsper annum from this last day. 

The defendants' counsel moved for a new trial, for 
misdirection, which was overruled. They then moved in 
arrest of judgment, because the jury had assessed damages 
for more than one year before suit brought. This was 
also overruled; and the court gave judgment for the 
plaintiff, for twelve and a half cents for the damages for 
the year preceding, and for ten dollarsper annum, for five 
years next succeeding the filing of the petitions ; and the 
defendants appealed. 

No counsel appeared for the defendants in this court. 

Mendenhall, for the plaintiffs. 

RUFFIN, Chief Justice, after stating the case, as above, 
proceeded:-The point principally insisted on for the 
defendants is, that the plaintiffs could not recover for the 
injury to their new machinery. It has not been denied 
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here, that a party cannot obstruct a stream below, so as DECZ~IBER, 
1836. 

to prevent the water from escaping, as it naturally would, 
and thereby pour it back upon the land or mill of another, 'T 
simply, because those consequences do not exist at all WHEELER. 

times, ordinarily, but only when the stream is swollen. 
W e  think it clear, that circumstance can only affect the 
quantum of damage, and does not excuse the party alto- 
gether. One has the right a t  no time to prevent the water 
flowing from the land of a proprietor above, as it has 
usually done, more than the proprietor above has the right 
to divert the stream, so as to prevent it from flowing to 
him below. The question, in any state of the stream, is, 
whether a person owning land on it, and thereby entitled 
to certain beneficial uses of the water, has been deprived, 
by means of the acts of another, of some of those uses 
which, but for those acts, he would enjoy in that partic- 
ular state of the stream. If so, he has sustained some 
injury, and is entitled to recover the damages, although 
they be not so great, as if the injury were more fi-equent, 
or of longer duration. 

The proposition of the defendants' counsel in this 
court, rests on the facts, that although the plaintiffs' mill 
might be older than the defendants', yet their improve- 
ments were subsequent to the erection of the defendants' 
mill: and, therefore, the defendants are not responsible 
for the inefficiency or inutility of those improvements. It 
is contended, that the application of the water of a stream 
to some particular and useful purpose, is an appropriation 
of it, which gives the right to the perpetual use of it in 
the same way, against all persons who may not have pre- 
viously applied it to some other use inconsistent therewith. 
In  other words, that running water is publici juris, and 
that the first use of it gives the better title to it. 

There are dicta in the cases cited by the defendants' When the 

counsel, to give colour to his position, and we take the ~ ~ ~ ~ ~ ~ e -  

position itself to be strictly true, when the parties claim spectively 

respectively upon their possession. H e  who claims s ~~~~~~~, 
thing, because he has possessed or used it in a particular as in the 

case of 
way, can claim to use it longer, in no other. The  argu- preserip- 
ment of the counsel, however, assumes, that the right to :;;$:;- 
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DECEMBER, water can be acquired only by use; and therein, we 
1836. - think, consists its error. The dicta on which he relies 
PUGH had reference to the cases of prescriptive title, or where 

WHEELER. the party had only the rights of a possessor. But it is 
tion ofthe not true, that the right to water is acquired only by its water of a 
stream to use, and that it cannot exist independent of any particu- 
some parti- 
cular and lar use of it. That doctrine is correctly applied to the 
useful pur- air and to the sea, or such bodies of water, as from their 
pose is 
an &pro- immensity, cannot be appropriated by individuals, or 
priationof ought to be kept as common highways for the constant 
it, which 
givesthe uses of the country, and the enjoyment of all men. In 
right tothe such cases, particular persons cannot acquire a right-- 
perpetual 
use of i t  in that is, a several and exclusive right, by use or any other 
the same 
way, 

means. But with smaller streams it is otherwise. They 
against all may still be publici juris, so far as to allow all persons to 
persons drink the water, and the like; and also, so far as to pre- 
not have vent a person to whose land it comes from thus consuming 
previously 
applied itto it entirely, by applying it to other purposes than those 

other for which it is conceded to every one-ad lavandum et 
use incon- 
sistent potandum; as to divert it or corrupt it. But while the 
therewith. use of running water in such streams is thus reserved to 

all men, for the purposes of preserving life and rendering 
existence comfortable, to only a very few is any other use 
reasonable; and as to those few only ought it therefore to 
be legal. Its use, for instance, in propelling machinery, 
cannot be obtained by any person, but one who owns the 
land which the water covers, or which forms its banks, or 
by one to whom such proprietor grants it ; because it is 
physically impossible to get the water in any other way. 
But the owners of the land may have those uses of i t ;  
and as they are beneficial uses-beneficial, not only as 
sources of private gain, but therein also of public utility 
-it is reasonable, and ought therefore to be lawful, that 
the owners of the land should, as such, be entitled to the 
advantage of all those profitable uses of the water, which 
do not affect it as the aliment provided by nature to nou- 
rish animal life. W e  conceive, therefore, that it is the 
clear doctrine of the common law, that all the owners of 
land through which a stream, not navigable, runs, may 
apply it to the purposes of profit. The rights claimed by 
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these defendants themselves have no other foundation. DECEHBER, 
1836. 

The  only question, then, is, what are the rights of the .-.-- 
owners above and below on a stream, as against each 'zH 
other? The defendants say, that such one of the owners WHEELER. 

as may first apply the water to any particular purpose, 
gains thereby, and immediately, the exclusive right to that 
use of the water. Tha t  is true, in this sense, that any 
other proprietor, above or below, cannot do any act 
whereby that particular enjoyment would be impaired, 
without answering for the damages which are occasioned 
by the loss of the particular enjoyment. Whereas before 
the particular application of the water to that purpose, 
the damages would not have included that possible appli- 
cation of the water, but been confined to the uses then 
subsisting. But to render the proposition even thus far 
true, the use supposed must be a legitimate one; that is, 
it must nut interfere with any previously existing right in 
awther  proprietor; for usurpation does not justify itself. 
If one build a mill on a stream, and a person above divert 
the water, the owner of the mill may recover for the injury 
to the mill, although before he built he could only recover 
for the natural uses of the water, as needed for his family, 
his cattle, and irrigation. But if, instead of building a 
mill, he had diverted the stream itself, he cannot justify 
i t  against a proprietor below, upon the ground, that he 
had thus made an artificial use of the water, before the 
other had made any such application of it. The truth 
is, that every owner of land on a stream necessarily and 
a t  all times is using water running through it-if in no 
other manner, in the fertility it imparts to his land, and 
the increase in the value of it. There is therefore no ~ h ~ ~ ~ i ~ ~ ~  

prior or posterior in the use; for the land of each enjoyed prior 
posterior in 

it alike from the origin of the stream; and the priority of the use of 

a particular new application or artificial use of the water g$ater* 
does not therefore create the right to that use; but the ownersof 

the land on existence or non-existence of that application a t  a parti- , 
; 

cular time, measures the damages incurred by the wrongful and the 
priority of act of another, in derogation of the general right to the , particum 

use of the water, as it passes to, through, or from the land 1"' n e ~ a ~ -  
plication, 

of the party complaining. The right is not founded in artificial 
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DECFI\IBER, user, but is inherent in the ownership of the soil; and 
1836. - when a title by use is set up against another proprietor, 
PUGH tllcre must be an enjoyment for such a length of time as 

WHEELER. will be evidence of a grant, and thus constitute a title 
use O f t h e  under the proprietor of the land. water, docs 
not there- These positions are explained with great learning, and 
fore create 
tile to laid down with marked precision, by Chief Justice DEN- 
that use; NAN, in delivering the opinion of the Court of King's 
but the ex- 
istence or Bench, in the recent case of Mrson v. Rill, Hilary Term, 
non-exist- 1833, 5 Barn. & Adolph. I .  The  court had in the 
ence of 
tllat appli- previous year decided the same question in the same way 

at a between those parties. ~?Ic[son v. Hill, 3 Barn. and Adolp. particular 
tlme, mea- 304. The defendant erected a mill in 1818, and by means 
sures the 
damages of a dam diverted some of the water that ran into the 
incurredby stream into a reservoir, for the use of his mill. In 1823, 
the wrong. 
fulart of the plaintiff erected a mill on his own land and below, on 
a-"other:in the same stream ; and 1828 pulled down the clam of the 
derogat~on 
ofthegene. defendant, by means of which the water had been 
ral right to diverted, and gave the defendant notice not to divert the 
the use of 
the water, water. But in 18.29 the defendant built another dam, by 
as lt passes which he cut off the water of several springs that formerly 
or from the flowed into the stream, and the plaintiff brought his 
land of the . act~on. Upon the first trial, there was a verdict for the 
plalning. defendant ; but a new trial was granted by the unanimous 

opinion of the court, delivered by Lord TENTERDEN, upon 
the ground, that the defendant could not by law acquire a 
right to the water by the prior use of it, unless the eojoy- 
ment was undisturbed for twenty years. Upon the next 
trial, the question was raised in the most solemn form, by 
special verdict, and elaborately discussed a t  the bar ; and 
after time taken by the court, the judgment was in a mas- 
terly manner pronounced by Chief Justice DENMAN. 
Although there are dicta by some of the judges in the 
older cases, which seem to be against this principle, we 
believe there is no decision against it. In Beah v. Shaw, 
6 East's Rep. 208, the observation of Mr. Justice LE 
BLANC was not called for, and is not sanctioned by the 
other members of the court ; and the decision is in accord- 
ance with the principle, that the owner of land through 
which a stream flows, may, whenever he applies it bene- 



OF XORTII CAROLINA. 57 

ficialll;, maintain an action for diminishing that benefit, by DECESI~"R* 
1536. 

diverting the stream above. Lord ELLC~B~ROVGH expli- ----. 
PUGH c i t ! ~  states the right of every man to have the advantage o, 

of a fluw of water in his land, witllout diminution ,or  ~ ' H E E J ~  

alteration, unless the occupxtion of anl)ther has been for 
so long a time, as to raise the presumption of o grant. In 
Williams v. Xorlnnd, 2 Barn. & Cres. 910, there was no 
compiaint that the defendant had diminished the quantity 
of water, or corrupted its quality, by building his dam, 
and thereby affected any use the plaintiff could enjoy. 
The  declaration was for erecting a dam above, whereby 
thc water ran in a direrent channel, and with greater 
violence, and injured the banks and premises of the plain- 
tiff; which coe.seqrrences the j u : y  negatived by their 
verdict. It was therefore neceesariljr held, ihnt the 
verdict was right; for the defendant had a right to stop 
the water, if it  did no damage to the plainti$, and he 
alleged but one manner of injury, aild that was found 
q a i n s t  him, in point of fact. 

If  such be the law, in reference to diverting a water- 
course above, so that a proprietor below is d::p;.ived :of 
some of the uses of the water to which he may apply and 
is endeavouring to apply it, n~uch  more cieariy is the 
proprietor abore entitled to recover, when tile water is 
obstructed below. In  this last case, the owner above is 
not only deprived ~f the use of the touter, to wiiich he is 
entiried naturaily, as well as others above or below him, 
but the water is thrown out of the natural c!~annel, and 
by being raised, covers a port of his soil, which the natural 
.current of the stream would riot touch. Yow, no person 
can, for the sake of giving hirnself a us:: of tile water, 
justify throwing it back upon the land of another, so as to 
deprive him of any use of his land, whether for cultiva- 
tion, the erection of machinery, or other buildicga. Pond- 
ing water back on land abore, seems to be so clear and 
direct an invasion of the proprietary interest i n  the iand 
itself, independent of the right to use the water, as cer- 
taillly to be a good cause of action, unless tliere be a grant 
of  the easement ; and if there be no grant i n  Tact, tile 
action niust lie at  all t,i~nes at  which the oxncr  wislies to 
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DECE~IBER* apply his land to a more beneficial purpose, unless he has 
1636. 

permitted the other to enjoy so long, as to amount to a 
PUGH 

, grant in law. In Sazinders v. Newmnn, 1 Barn. & Ald. 
WHEELER. 258, the plaintift' declared, as the possessor of a mill, and 

not as the owner of the land, that the ua te r  had been used 
to flow from i t  in ~ t s  usual and natural channel, and that 
the defendant erected and kept a dam for a mill of his own 
below, whereby the water which ought to have floucrl 
and escaped from the mill of the plaintiff, was preventcd 
from escaping as it would otherwise have done, and was 
forced back against the wheel of his mill. The case, upon 
the trial, was, that the plaintiff's was an old mill of many 
years' standing; but that shortly before the suit, he 
erected a new M heel, of different dimensions from the old 
one, but upon the same level. The  judge who presided 
a t  the trial, nonsuited the plaintiff, upon the ground that 
he declared upon his possession, and could only maintain 
the action, by a medium of proof, that if the old wheel 
had remained, the acts of the defendant would have injured 
him in that state ; and that as he had thought proper to 
alter it, and make a wheel different from the old one, the 
evidence of his right was gone: but the whole court 
thought otherwise; and held, as the plaintiff had not 
stated his right to be in respect of a mill of a gi\en con- 
struction, that he mas entitled to his action, as laid. For 
although the plaintiff declared on his possession only, yet 
that being for a long time, it gave him a right that the 
water should continue to flow to and from his f i l l ,  in the 
manner in which it had been accustomed to flow ; and the 
owner was not bound to use the water in the same precise 
manner,or apply it to the same mill : if he were, that 
would stop all improvements in machinery. The  court, 
indeed, add, that if the alterations prejudiced the lower 
mill, that would be different. But that is manifestly in 
reference to the limited right of the plaintiff as the pos- 
sessor merely, which could only authorize the use of a 
particular quantity of water on a particular level. The  
particular point now before us was clearly stated and 
ruled by S i r  JOHN LEACH, when Vice-chancellor, in 
Wright v. f i w a r d ,  1 Sim. & Stu. 190. H e  says, that 



the right to the use of water rests on clear and settled DECEXBER, 
1836. 

principles. Prinzafacie, the proprietor of each bank of ---- 
a stream, is the proprietor of half the land covered by the P : ~  
stream; but there is no property in the water. Every WHEELER. 

proprietor has an equal right to use the water which flows 
in the stream ; and consequently, one of them cannot use 
it, to the prejudice of any other. Without the corisent of 
the other proprietors, who may be afifected by his opera- 
tions, no proprietor can either diminish the quantity of 
water, which would otherwise descend to the proprietors 
below, nor throw back water upon the proprietors above. 
Every proprietor, who claims either of those rights, must, 
in order to maintain his claim, either prove an actual 
grant or license from the proprietor affected by his opera- 
tions, or must prove an uninterrupted enjoyment of twenty 
years;  which term of twenty years is now adopted, 
upon a principle of general convenience, as affording 
conclusive presumption of a grant. No action, he thought, 
mould lie, for diverting or throwing back water, except by 
a person who sustains an actual injury; but the action 
?nust l i e  a t  any time within twenty years, when the injury 
Iznppens to arise in consequence of a netu purpose of the 
part!/ to acnil himself of his common right. The common 
right here spoken of is not that existing in all men, in 
respect of things publici juris  ; but that common to the 
proprietors of the !nnd on the stream. And as between 
them, the use to which one is entitled is not that which he 
happens to get before another, but it is that which, by 
reason of his ownership of land on the stream, he can enjoy 
on his land, and as appurtenant to it. As that right is 
equal in each owner of the land. because naturally each 
can equally enjoy it, so one must exercise that right in 
himself, without disturbing any other, above or below, in 
his natural advantages ; which natural advantages, as 
appurtenances to the soil, the other can insist on, a t  all 
times, until he shall have granted them away, or until 
here, as in England, a grant is presumed from enjoyment 
for twenty years. Wilson v. Wilson, 4 Dev. Rep. 154. 

These principles and authorities sustain the opinion of 
his Honor, and are decisive against the defence set up, 
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D ~ c ~ > f ~ e l : ,  Both partics rest here upon their title as owners of the 
1836. 

Iznd, wit!) the fact on the part of the defendants, that 
P"C'H their dam was erected, before the new purpose of the 

U .  

WIIEELEB. plainti& to avail themselves of all the fall in the stream by 
settin: their whed some inches lower. But i t  c!ms riot 
appcar that. the defendantsP OWTI mill is not newly erected ; 
and there is therefore 110 g i w n d  for the presumption of 
a grant fiom the pliaiiitii%, or those under whom they 
claim. 

W e  see no ditEciiity in the quesi,ic~:as made under our 
statutes. The motion in arrest of judginent is nnsn-ered 
by the terms of  he judgment, which corrects the finding 
of dlirnages for a longer period than onc year before tile 
suit brought ; if that had been an error.. 

It is u ~ ~ t m e s s a r y  to say, wilt.thcr a petition would lie 
for damages altogether prospective, which is the case 
supposed in the instructions prayed; because here the 
jury have found some-small iilded--damages for thc 
year preceding the action. 

W e  think i t  fbllovis necessarily, from the justica of thc 
case, a n d  from the provisions i n  the ciose of tile first sec- 
tion, that the verd~ct shall be binding for five years from 
the fiiing of the petition, unless the darnagm should be 
i:~creasect by raising the water or otherwise, if tht  nlills 
a re  kept up, that the legislature intended the jury to 
ascertain the actual damages, as far as it coxid be done. 
Prospectively, it mas from ~~ecess i ty  to depend pal tiy on 
conjecture; and the jury are allocved to assess 5,r tile five 
years at  an average; but they are not obliged to do so. 
Suppose the defendants to take or let the mill ,co down - 
pending the sui t ;  lie cannot be obliged to pay for the 
whole time. So if the jury can see that more or less 
damages have arisen to the plaintiff' a t  diff'trent times, 
they are a t  liberty to increase or diminish those found, 
accordingly. As was said, in Gillel v. Jones, ante: vol. i. 
339, the pollcy of the act makes it applicable to every case 
of an injury by the erection of a mill; but it does not 
create or abolish sights, but only relates to the remedy. 
Consequently, a verdict which finds the actual damages a t  
different periods, is c~nsistent  with the objects of the 
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statute, and constitutes the real justice between the parties, D E C E * I ~ W  
1836. 

as to the whole time preceding the trial. 
PUCH 

PER CURIAM. Judgment afirmed. U. 

WHEELER. 

Dtn ex den?. ALFRED 11. SLADE et al, r. JOHN A2. NEAL et al. 

IVhere a grant called for a L i  beginning at a pine ot the sound side, and run= 
ning thonce alorig the sound and  marsh S. 36> E. 220 poles to the head of 
a bay which makes out of'the sound," it $1-as held, that the sound was the 
boundary; and that such a call could not be departed from to follow mere 
course afid distance, under any circurnstances. 

The  case of Sanitijcr v. Foster, 1 Hay, Rep. 237, approved. 

Trrrs was an action of EJECTMENT, tried at  Tyrrel, on 
the last Spring Circuit, before his Honor Judge DICK. 
After the lessors of the ;)laintiff had made out their case, 
by producing a grant from the state, which covered the 
land in dispute, the defendant introduced and relied upon 
a grant from the state, of a prior date, 1% hich, he con- 
tended, also covered the disputed premises. His grant 
was for a tract of land lying in Tyrrel county, on Crotan 
Sound, " beginning at  a pine a t  the sound side, Samuel 
ItIann'e corner tree, running thence along the sound and 
marsh south thirty-six degrees, east two hundred and 
twenty poles, to the head of a bay that makes out of the 
souod," &c. The  dispute was as to the proper location 
of this line ; the lessors of the plaintiff contending, that it 
should be a straight line, according to the course and 
distance; in which ekent, the defendant's grant would 
not cover the land claimed by them ; while the defendant 
insisted, that the line must run on the margin of the 
sound, in which case his grant would include the disputed 
land. T h e  lessors of the plaintiff, in support of their 
position, produced in evidence a copy from the secretary 
of states' office, of the defendant's grant, with a plat 
annexed, in which the line aforesaid was represented a5 

straight, and not according to the various courses of the 



D ~ ~ E N B E R ,  sound ; and they proved also its correspondence with the 
1836 course and distance mentioned in the grant. A verdict 
SLADE 

V. was rendered for the plaintiffs' lessors, subject to the 
NEAL. opinion of his Honor, who, not thinking them entitled to 

recover, directed a nonsuit ; from which they appealed. 

Heaih, for the plaintiffs. 

No counsel appeared for the defendants in this court. 

RUFFIN, Chief Justice.--The patent describes the land 
as lying on Crotan Sound, and beginning at a pine a t  
the sound side, and running thence along the sound and 
mclrsh, south 33" east two hundred and twenty poles," to 
another point, which is also on the sound. There is, 
therefore, a precice call for the sound, throughout the first 
line, frotn its commencetnent to its terminntion; and we 
deem it perfectly settled, that such a call cannot be 
departed from, to fo!low mere course and distance, under 
any c i rcu~stances .  There are numerous cases, that the 
natural boundary cal!ed for, corrects and controls course 
and distance. Den ex dcnz. Sand$fer v.  Foster, 1 Hay. 
Rep. 237, is the leading one; and in that, these same 
words, thence aloag the river," carried a line half a mile 
beyond a white oak, called for as its termination, to the 
river, and then up the river, as it meandered, to the 
beginning, which was on the river. The  judgment must 
be affirmed. 

PER CURIAM. Judgment affirmed. 
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DECEMBER, 
1836. 

JOHN B. THOMPSON, Admr. of RIABURY PETTEWAY a. WIL- - 
LIAAI TODD. THOMPSON 

8.  
TODD. 

T h e  second proviso to the third section of the act of 1306, (Re%. ch. 701,) was 
prospective as well as retrospective in its operation ; znd slaves placed by 
parents in the possession oftheir children, since that act, and remaining in 
the possession of such children, until the death of their parents, intestate, 
are to be taken as advancements to the childre'l. 

The case of Bull's Admr, v. Brooks, 3 3Iurph. 193, approved. 

THIS was an action of TROVER, for certain slaves, sub- 
mitted to his Honor Judge SAUXDERS, at  Onslow, on the 
last Spring Circuit, upon the foilowing case agreed : 

Mabury Petteway, in the year 1823, made a parol 
gift of the d a l e s  in controversy, to his daughter Matilda, 
the wife of the defendant, SVilliarn Todd. The slaves 
were placed in the possession of Todd, n h o  kept them for 
more than three years, and had them in possession a t  
the time of the donor's death. Petteway died in 1834, 
intestate, and the plaintiff took out letters of adminihtra- 
tion upon his estate ; demanded these slaves of the delTen- 
dant, and, upon his rcfusal to deliver them up, brought 
this action. I f  his Honor should be of opinion, that the 
plaintiff was entitled to recover, a judgnient was to be 
entered for him for seven hundred dollars, the value of the 
said slaves ; if otherwise, a judgment of nonsuit was to be 
entered, with liberty to either party to appeal. Upon 
hearing the case, his Honor directed a nonsuit, and the 
plaintiff appealed. 

No counsel appeared for the plaintiR in this court. 

J. H. Bryan, for the defendant. 

RUFFIN, Chief Justice.-The case of Bull's Adm'r v. 
Brooks, 5 Riurph. Rep. 133, fixed the construction of the 
act of 1606, (Rev. ch. '701,) so as to embrace cases of parol 
gifts to children, made subsequent to that act, as well as 
those made before. This was probably against the real 
intention a t  the time of passing the a c t ;  but i t  is too late 
now to revive the question. 

Upon the case agreed by the partics, the defendant is 
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DECE~BER, entifled to  the slaves, as a n  advancement to  his wife ; and 
1836. 

,, the judgment must be affirmed. 
I HOWPSaN 

V .  PER CICRIAM. Judgment  affirmed. 
TODD. 

ANDREW WHITTINGTON v.  LUCY WHITTINGTON. 

A petition praying for a divorce n vinculo matrimonii  only, will be dismissed, 
if the petitioner is not entitled to that relief, and upon being refused it, 
declines asking for any other; for a decree for a divorce a mensa et thoro, 
even in a proper case for it, will never be made by the court, unless at the 
instance of the party. 

Whetlier adultery committed by either party, during an agreed separation, 
would entitle the other to a divorce from bed and board, under the act of 
1814, (Rev, ch. 869,) Qucere. But whether it  would, ,or not, it is certain, 
that the adnl!ery of the wife, after an abandonment of her by her husband, 
would not entitle him to that relief. 

An unreasonable delay by one party, after a probable knowledge of Ole crimi- 
nal conduct of the other, will, if unaccounted for, preclude such party 
from obtainiug a decree for a separation from bed and board. 

Every objection which can be urged against a decree for a separation from 
bed and board, mill apply with still stronger force against a decree for a 
dissolution of the marriage ; and though a divorce a mensa et thoro, may 
be alloaed in sollie instances to a person who is nut entirely impeccable, 
who may not have been exemplary in all the attentions and stipulated offices 
assumed in contracting the marriage relotion, yet the policy of the law, 
the interest of the offspring, the tranquillity a n d  happiness of  fanlilies in 
general, forbid the dissolution of marrisge, at the suit of a person to whom 
default in any of the essential duties of married life can be fairly imputed. 

A petition for a divorce ought, as far as possible, to charge specifically the 
facts to be given in evidence. When open and promiscuous prostitution is 
t,he foundation of the iibel, it may be sufficient to allege it in more general 
terms, because the charge is of a nature to ndmit of very general evidence ; 
but when t!le petitioner relies on adultery committed with a particular 
person, or at a particular time, such person, time, and place, ought LO be 
specially and plainly charged. 

THIS w a s  a PETITIOR for a divorce, filed by the plaintiff, 
a s  husband, against the defendant, his wife, on account of 
the  adultery of the wifc. 

T h e  petition was  filed the 1 l th d a y  of March,  1833, 
a n d  stated, that  the marr iage took place in 1823, the 



OF NORTH CAROLIN,4. 65 

petitioner then being in his eighteenth year, and the wife D~c~nrspn, 
1836. about twelve years older. I t  then alleged, that the parties - 

cohabited for about thirty days, when the wife went WHizuG- 
away, upon the pretence that the plaintiff did not feed her v. 

WEITTINO- cattle well ; and remained absent for two or three years; mN. 

and during that time had issue, which the plaintiff believed 
to be his own: That when the petitioner came to full age, 
feeling the ties of paternal regard for his oKspring, he 
prevailed on his wife to return to him and resume her 
duties-he promising to provide for her and her child to 
the utmost of his means, and to forgive her former offence 
of leaving him ; and she engaging to discharge the duties 
of a wife and mother, and to treat her husband with 
tenderness and affection: that after the space of one 
month, or thereabout, the defendant disr~garded her 
promises, and became so turbulent and neglectful of her 
dornestic concerns, as to induce the plaintiff to fear, that 
she had no affection for him: that nevertheless, he being 
unwilling to destroy all anticipation of happiness, and to 
blight all the prospects of his child, bore with her negli- 
gence, contumely, and licentious course, using every 
means in his power to render her situation comfortable 
and respectable, until a t  length, he feared, and believed 
that his fear was well founded, that his wife had no 
attachment for him; and that she frequently left home for 
several days at a time, as the petitioner believed, for the 
express purpose of indulging in criminal intercourse. 

The petition proceeded to state, that the petitioner, 
after learning the conduct of his wife, and from her un- 
kind and cruel conduct towards him at  home, could not 
reconcile it to himself longer to remain the con~panion and 
slave of a woman, who was so destitute of every virtue; 
and he discarded her from his embraces as a husband: 
and the* petition then charged, that the petitioner had been 
informed, and sowas the fact, that the defendant had indulg- 
ed in crirninal intercourse with both whites and mulattoes : 
that she acted in this abandoned character for some time 
before it came to the ears of the petitioner ; and that she had 
three illegitimate children, one of which was a coloured 
child, as the petitioner was informed and believed : that a 
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DECEMBER, few months before the filing of this petition, she lived in a 
1836. state of adultery with one - Watson ; and was then 

WHITTING- 
TON 

living in adultery with one Ned Goings : and, finally, that 
v. these facts had existed for more than six months before 

WHITTINO- 
the filing of the petition : upon which premises, the prayer 
was for a divorce of the petitioner and the defendant from 
the bonds of matrimony. T o  the petition was annexed the 
usual affidavit. 

The answer admitted the marriage, about the time 
charged in the petition; and stated that the parties 
cohabited for several weeks thereafter, when the husband, 
without the slightest reason, accused the defendant of 
having unlawful intercourse with a negro slave; and, 
indignant a t  the calumny, that she thereupon left him, and 
resided in the house of her mother : that in the course of 
two months, the petitioner prevailed on the defendant and 
her mother to let him live with them, and he did so for a 
short time ; and that then the parties removed to a house 
of their own, and lived together for two or three months : 
that a t  that place, and when her first child was three 
weeks old, the plaintiff whipped the defendant cruelly; 
upon which she left him a second time, and returned to 
her mother: that during this residence with her mother, 
the plaintiff laid in wait for her, and beat her so severely, 
as to endanger her life: that as soon as she recovered 
sufficiently, she procured a small piece of land, and a 
house in which she lived by herself, striving to maintain 
herself and her child, by her own labour : thai the peti- 
tioner, in a very short time after she got a house, visited 
her there, and professed great penitence for his previous 
conduct, and promised amendment ; which induced her 
again to cohabit with him: that he acted kindly towards 
her as long as her stock of provisions lasted, but as soon 
as they were exhausted, and it became necessary for him 
to labour for a living, he became unkind and quarrel- 
some : and finally, that about six years before this suit 
was commenced, he abandoned her and her house, and 
had not returned since; and she had supported herself 
and her children. 

The answer then admitted, that the defendant had 
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had three children, since her husband abandoned her the DECENBER- 
1836. 

last time ; but said, that two of them were twins, and - 
WHITTING- 

were born within five months after he left her, and that 
the third, then-hioven~ber, 1833-at the breast, was the WHITTING- v. 

offspring of interco~lrse between these parties ; and that 
during their separation of six years, tlre petitioner had 
frequently called a t  her house, and staid all night with 
her. The answer then afirmed, that the charge made 
against her in the petition, of illicit and indiscriminate 
intercourse with whites and blacks, n a s  untrue ; and that 
there never had been any accusation of ituproper conduct, 
or illicit intercourse with any man, made against her by 
any person but one, and that was by the incitement of 
her husband. 

Upon issues made up aild submitted to a jury, a verdict 
was found, t!mt the petitioner was a citiren of this state 
for threc years before the filing of the petirion ; that the 
defendant had not been guilty of adultery before the 
final sepnratioml &om the pclitioner ; that she had been 
guilty of aduitery six months before the filing of the 
petition; and that the petitioner had not bcen guilty of 
adulrery, nor admitted his said wife into conjugal society 
since he knew of her adultery, nor had he allowed of her 
prostitution, nor exposed her to lewd company. 

Upon these findings, the petitioner moved for a divorce 
a zinczdo nzatrinzonii, as prayed in the petition, but his 
IIonor Judge DONSELL, a t  Caswell, on the last Spring 
Circuit, pronounced against the same, upon the ground 
that no act of adidtery was found to have been committed 
by the wif& until the husband, os stated in the petition, 
had "discarded her from his embraces as a husband," 
and they had finally separated. The plaintiff thereupon 
declined asking any other decree, and the court dis- 
missed the petition ; upon which the plaintigappealed. 

17. A. G i d m m ,  for the plainti%. 

Iredell, for the defendant. 

RUFFIN, Chief Justice, having stated the case as above, 
proceeded :-The decree in the Superior Court appears to 
us to have been required by our statutes concerning 
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DECEMBER, divorces ; and the particular ground on which it is placcd 
1836. to be in accordance with the principles of sound policy 

W H I T T I N ~ .  and public morals. 
TON 

V .  If the case were a proper one for relief of a different 
WHITTING- 

TON. 
kind from that which the plaintiff asked, he cannot com- 
plain that it was not granted, but that his petition was 
dismissed. In the first place, the prayer of the libel is 
specifically for a dissolution of the marriage, and for that 
only. In the next, he refused a t  the trial to accept any 
decree, but that deemed by himself most favourable to 
him. A decree, even for a separation only, will never 
be made by the court, unless a t  the instance of the party, 
although the parties be in fact separated, and there be 
other matter apparent, on which a sentence of legal 
separation might be founded. If they can be reconciled, 
it may prevent further scandal-in which the public is 
much concerned ; and may also prevent further violations 
of moral duty by the offending party. Hence, though 
there is no jurisdiction here to decree a restitution of con- 
jugal rights, the court reluctantly widens the breach 
between persons already separated, and cannot become 
active to that end by giving its authority for future sepa- 
ration, but when urged to it by a party as a matter of 
strict right. For each of these reasons, the petition was 
properly dismissed, unless the plaintiff be entitled to have 
the marriage dissolved. We think he is not ; and indeed, 
upon the whole case, as it appears affirmatively, or as it 
must be taken from the defect of the allegations and 
proofs 011 his part, the plaintiff is precluded from any 
relief whatever, however explicit soever his prayer or 
motion for i t  might have been. 

The first infraction of the matrimonial contract mas on 
the part of the husband. H e  not only separated from his 
wife, but he abandoned and maliciously deserted her- 
leaving her, as far as we see, unprovided for, and, 
a t  the same time, as we do see by his own admission, 
untruly imputing to her the scandalous and immoral 
breach of her vow of fidelity. Upon the credit of the 
verdict, the wife, up to that period was innocent. By 
the same authority, her guilt subsequently is established. 
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There have been but few divorce causes in the courts of DE;:;;ER~ 

this state ; and it has not yet been laid down, what is to 
WHITTING- 

be the effect of a separation of the parties by agreement, ,,, 
yielding to each of them a freedom of volition, and cor- 
responding action, independent of the other, more or less TON. 

ample, on the application of one of them for relief, on 
account of adultery committed by the other during the 
separation. I t  is obvious, however, to any reader, that 
the cases within the contemplation of the legislature of 
1814, (see act of 1814, Rev. ch. 869,) are those in which 
the party asking for rel~ef has lost conjugal society by 
the act alleged as the gravamen of the complaint on which 
a divorce of either kind is sought. I n  the first section, 
the court is authorized, in its discretion, to grant a divorce 
of the one kind or the other to the injured person, " where 
either party has separated him or herself from the other, 
and is living in adultery." These words, plainly, do not 
embrace the case of adultery by one, who, against his or 
her will, has been abandoned by the other. Nor do they 
seem fairly to embrace the case where a like offence has 
been committed during a separation by mutual consent. 
The  court does not mean it to be supposed, that such 
separations, unless under very unlimited terms-importing 
almost total free agency-amount in themselves to licenses 
to either party, as against the other, to commit adultery. 
One effect of such unchastity on the part of the wife 
would, doubtless, be, to repel her application for a divorce 
a mensa et thoro. or to be alimented, under the fifth sec- 
tion of the act : for although such separation be mutually 
injurious, yet the duty remains with each to become 
reconciled, and the wjfe ought not to render herself 
unworthy of reconciliation, and put it out of their power 
to come together again, without producing the degrada- 
tion of the husband. I t  is, however, a very diff'erent 
question, whether adultery, pending a separation by agree- 
ment, ought to found a decree that the parties should be 
divorced from bed and board-that is, to legalize and 
enjoin a continuance of the separation, and thereby, to a 
certain extent, to tempt the frail party to other lapses of 
the same kind. It is the tendency of separation to betray 
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DECEMBER* the parties into guiit. Besides the effect of marital cohabi- 
1836. 

-__ tation on the passions, tile presence of each is a protection 
WHITTING- to the other. I t  is true, the jury has here found, that the 

u. husband did not allow of his wife's prostitution, nor 
WHITTING- 

,,,, expose her to lewd company. In  the sense that he did 
not give actual coasent to any particular act, or that he 
did not intend the contamination o C  his wife's principles 
altogether, that may lie a correct finding; but it is uode- 
niabk,  that long-apparently indefinite and total-separa- 
tion by agreement, do expose the parties to the most 
dangerous trials: so liazatdous, that a result adverse to 
the purity of the one and to the honour of the other ought 
not to surprise any b d y ,  nor be deemed unexpected nor 
undesired by the parties themselves. W e  have the highest 
authority for the precept, " that  whosoever shall put 
away his wife, saving {or the cause of fornication, cnusetl~ 
her to commit zduitery :" which is not more obligatory as 
an injunction of revealed religion, than it is just and true 
as a proposition in t!le philosophy of the human mii~d and 
lieart. W e  shou!d doubt extremely, therefore, whether- 
regard being had to the public morals, and the words of 
our statute being kept in mind-adultery, committed 
during the subsistence of an agreed separation, would 
ibund a decree for a divorce from bed and board. I t  is 
true the agreement is not obligatory; a t  least not so that 
a court will decree upon it. I n  Ensland it is disregarded 
as an  authority fim a separation ; and the ecclesiastical 
courts, notwithstautiing such an agreement, decrees u p w  
the application of either party, a restitution of conjugal 
rights. A separation, under such a contract, may not, for 
t h t  reason, have the same eifect there as it shou!d here: 
because there either party n ~ a y  compel the other to 
resume the marital duties, at  least to the extent of conver- 
satioil and society. But here there is no power to bring 
the parties together; a d  therefore we ought to make the 
Consequences of a voluntary separation as penal as possible 
to each, by denying relief to one for any conduct of the 
other during the separation, that has  roba ably arisen out  
of it. 

But if adultery committed under silch circumstances 
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would be a ground for a divorce from bed and board, yet DZCE~~BER,  
1836. 

adultery consequent upon the desertion, or, to use the 
phraseology of the statute, the abandonment of the wife 
and family by the husband, especially under the circum- o. 

WIIITTIRG- 
stances in this case, would certainly not be. A divcrce 
of either kind may be granted within the words of the 
first section of the act on the same state of facts. I t  is to 
be granted to the party injured against a person who has 
separated, him or herself from the oilier nnd is lining in 
adultery. Both facts must concur;  that is, the fault of 
separation and the fault of adultery must be on tile same 
side. When, therefore, a husbmd abandms his wife, 
and especially, leaves her destitute and with her character 
tarnished by his own unfounded aspersions, he cannot be 
looked upon as an injured person within the act. There 
was too much reason to suppose that he might contem- 
plate the very case that has here happened, for the legis- 
lature to authorize relief to him. 

There are also other grounds upon which the plaintiff 
is barred of any decree. The petition does not specially 
charge any adulterous connexions but two: one existing 
a t  the time the suit was brought ; and the other, " a  few 
months before." Tile verdict is yet lcss precise, and 
says only, in the words of the statute, that the wife was 
guilty six montl~s before the suit. There are, I~owever, 
other allegations in the libel, which we must take to be 
true, as against the petitioner, from nhich it is a neces- 
sary inference, that the conduct of the wife was grossly 
lewd, and her prostitution long and notoriously infarnous. 
The  petition states the residences of the parties to be in 
the adjoining counties of Caswell and Guiiford ; that, 
besides the child supposed by the petitioner to be legiti- 
mate, the wife had three other children, all of whom the 
husband disowns, and one of whom is a mulatto; ail 
born after the marital cohabitation of these parties had 
terminated. The answer, indeed states, that the separa- 
tion, during which these incidents occurred, preceded this 
suit six years. There is no finding of the jury upon this 
point; and we cannot take the time from the answer. 
But it is necessarily certain, from the nature of things, 
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DECE~~BER,  that facts decisive of the wife's guilt, previously suspected 
1836. -- by the husband, must have happened several years before 

WHITTISG- complaint was made. The plaintifl'says, 'i that she acted 
o. in this abandoned character for some time before it came 

WIITTTIXG- 
to his ears." But he does not specify the time a t  which 
he heard it, nor offer evidence of it ; nor in any manner 
account for his making 110 inquiries into his wife's conduct, 
or for the delay to vindicate his honour after the " damning 
proofs" did come to his linowledge and that of the com- 
munity. A divorce from bed and board is only a decree 
for separation, intended to relieve the injured party from 
the society of an impure and faithless partner, and, if 
founded on the adultery of the wife, to exonerate the hus- 
band, unless there be a reconciliation, from the charge of 
the wife's maintenance. I t  proceeds on the idea that there 
is no moral taint on the one side, but a just sensibility to 
violated honour, as well as to the invasion of legal right. 

law The law will not be active to protect a husband from his 
will not be 
actireto wife, if his acts have been conducive to her turpitude, or 

a if his conduct evince indifference on his part to her profli- husband 
from 11;s gacy, in its inception or progress. This principle has 
wife, if his 
acts have been long acted on in the courts of other countries, which 
bee11 con- have jurisdiction in cases of divorce; and seems to be 
ducive to 
Iler turpi- assumed by, if not expressly incorporated in, the act of 
t u k o r i f  1814; for the cases of the allowance, or the procurement 
his conduct 
evince in- of the wifs's guilt, and of forgiveness hy either party, the 
difirellce third section, in terms provides : so, also, of the exposure 
on his part, 
to hcr of the wife to improper associations. Long delay to com- 
profligacy, 
in its incep- plain of an injury of this kind, after probable knowledge 
tion or pro- of the id criminal fact," is so little to be expected, that 
grcss. every one must be surprized and shocked at  it, unless it 
Where a can be explained. But when a wife openly prostitutes 
wife openly 

herself through a period of several years, in the neighbor- 
hood of her husband, and he makes no inquiry, does not 

through n 
periodof interpose, nor even utter a murmur, we are obliged a t  
several 
gears, in once to pronounce such c o ~ d u c t  incapable of explanation. 
the neigh- The delay must arise either from interested motives, or 
borhood of 
her from a deadness of feeling that no injury can rouse. It 
band, and implies a license to the wife, so far as his rights and honour 
he makes 
no inquiry, are involved, to act as she please-. : and amounts, by fair 
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intendment, and constructively, to condonation. Total D ~ ~ E ~ ~ B E R ,  
1836. 

inactivity and profound silence under such circumstances, 
are a pardon. He did not feel the injury, and therefore W H ~ : ~  

he did not and cannot complain. A failure to complain at v. 
WHITTING- 

the proper time, ought to preclude him from doing SO 

afterwards. That such is the true interpretation of the does not 

provisions of the third section, is further to be inferred E:,",",": 
from those of the sixth section. That enacts, in order utters 

murmur, it 
I' to guard against the heat of momentary passion, and impllesa 

afford time for reflection and opportunity for reconcilia- ~ ~ ~ Y . : ~ s o  
tion," that no suit shall be brought until after the lapse of far as his 

at least six months from the fact laid as the ground of it. c:::,",",", 
This is a limitation of an unusual character. It prohibits involved, to 

suit within a particular period; while all others require 
the action to be brought within a certain time, and not and 

amounts, after. The difference arises out of the nature of this by fair in- 

injury, as contradistinguished from all others. An appli- tendment, 
and con- 

cation for a divorce on a stale case, was not, and could structively, 

never be expected. The danger was that there would be ~ ; o ~ d O n a -  

an immediate appeal-in a " moment," to the law. The 
legislature interposes therefore, not to hasten, but to 
retard the application for legal redress, for the sake of 
protecting the parties and their families from the conse- 
quences of sudden and high excitement. A period within 
which suit must be commenced, is not prescribed by the 
act, because the very nature of the grievance, if really 
existing i n  invito, and of the redress, sufficiently stimu- 
late to diligence, and delay is really inconsistent with 
the existence and just sense of the injury. The suit need 
not indeed be commenced eo instanti that the six months 
expire, for as a precise bar, no time is fixed; but a 
greater delay, notwithstanding the words " at least," is 
not required, and ought to be accounted for. It is not 
excused, especially in the husband, when, from its length 
and other circumstances, it is apparent that i t  did not 
arise out of nor have reference to any of those reasons for 
delay contemplated by the legislature. Suit ought to be Suit for 

divorce brought within so short a time, as reasonably to show to 
that the party is smarting under, and acting on the wrong ~~~~~, 
itself, ahd a proper sense of it ; and that he has not acqui- short a 
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DECF~~BER, esced until he finds it necessary to justify himself to 
1836. 

others, or becomes desirous of a divorce for some other 
WHITTIRG- ulterior purpose. Such long and gross negligence and 

v. settled indifference to his wife's conduct, and to the sub- 
WBITTING- 

sistence of the connexion between them, notwithstanding 
time,as such conduct, are tantamount to connivance, if they do 
reasonably 
to show, not plainly denote it. They show, a t  the least, that the 
thatthe complaint is not made " in  sincerity and truth for the 
party is 
smarting causes mentioned in the libel," but for other reasons. 
under and Still weaker are the clairns of this petitioner to a disso- 
acting on a 
proper lution of the marriage. Every reason for requiring active 
sense diligence in preferring an application for a divorce a rnensa wrong it- 
self; and et thoro, and for rejecting it, when preferred upon any of 
z::'? the demerits of the applicant which hare been mentioned, 
esced until increases, and greatly increases in strength, when the 
he finds ~t 
necessary court is asked to annul the contract. The statute, indeed, 
to justify alters the common law so far as to declare marriage disso- 
himself to 
o t h e r ~ , ~ r  Iuble; but it is not absolutely enacted that i t  shall be 

dissolved for every act of adultery, nor even in any case 
desirous of 
a divorce of adultery. The authority is given to the court to 
for some otherulte- decree its dissolution, or a separation, a t  the discretion of 
rior pur- the court, when a party separates him or herself from the 
pose. 
The dis- other, and is living in adultery. This does not mean an 
cretionary arbitrary discretion, but a sound and judicial one, founded 
authority 
given by on some reasonable and fixed principles. There must 
the act of necessarily, therefore, be some distinction between cases 
1814, (Rev. 
eh.8,,9,) to in which a party is entitled to a divorce from the bonds 
thecourt* of matrimony, and those in which the party can properly 
to decree a 
dissolution ask only to be protected from the society of the impure 

themar- and unchaste. Although a divorce a mensa et thoro may 
riage, or a 
separation be allowed in some instances to a person who is not 
of the par- 
ties, when entirely impeccable, who may not have been exemplary 
one of in all the attentions and stipulated offices assumed in 
them leaves 
the other, contracting this relation, yet the policy of the law, the 
and Ifil iv- interest of the offspring, the tranquillity and happiness of 
Ing in 
adultery, is families in general, forbid the dissolution of marriage, at 
not an arbi- the suit of a person to whom default in any of the essen- trary dis- 
cretion, but tial duties of married life can be fairly imputed. This 
a sound 
andjudicial distinction arises out of the provision vesting a discretion 
one,found- in the court. It seems to us to be a sound one, and t h t  
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it ought always to be kept in view. The motive for DECE~IEER, 
1836. seeking a dissolution of marriage map often be the most ---- 

WEI~TTING- powerful that can prompt human action, or excite human 
desires. I t  may not arise out of the guilt or the one party, v- 

WHITTING- 
so much as out of the indifference or disgust of the other, 
or the wish to form a new connexion. The  attempt is to ed on reo- 

sonable and be watched closely, and the relief guarded narrowly, fised pri,,- 

When, therefore, persons who have entered into the mar- ciples. 

riage state, and in doing so have solemnly cngaged to 
each other their society, their mutual advice and kind- 
ness, and personal good offices during life, and their 
assistance in the nurture and education of their ogspring, 
shall violate these engagements, in the fulfilment of which 
the common interests of society are so deeply involved; 
when each shall renounce the obligations assumed on his 
or her part, and affect to release those of the other party 
by a dissolution de facto of the marriage, in the form of a 
separation by agreement, it seems to us, that such persons 
cannot ash of the country, whose most wholesome institu- 
tion is thus abused and despised, to carry their unlawful 
agreement more completely into effect by judicial sentence, 
freeing them from each other, by reason of any conduct 
supervening their own renunciation of their clain~s on each 
other. As the statute makes no provision for a divorce 
for any cause except impotency, existing before their 
cohabitation commenced, so it seems to contemplate the 
continuance of the cohabitation, up to the time of the 
guilty act on which the divorce is to be founded. If, 
indeed, the husband drive away his wife, or abandon her, 
and become addicted to a course of gross licentiousness, 
the motive for his original acts may be seen in his subse- - 
quent ones, so as to connect the whole together ; but 
where the separation is voluntary on both sides, or fully 
assented to, each violates the great duty of affording to 
the other conjugal society, and withdraws the restraints 
and correctives which such society creates. They sepa- 
rate from each other; and not one of them from the 
other ;" as the act expresses it. Now, the divorce from 
the bonds of matrimony is not to be granted merely 
because one or both of the parties wish it. I t  ought to 
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DECEX~EEI be granted only in the extreme case, where the conduct of 
1836. 

one party is such that they ought not and cannot live 
WHITTING- 

, ,  together, and the other party has been, and was, up to t l ~ e  
v,  time of the conduct complained of, willing and ready, and WHITTING. 

TCN. proceeding in the performance of the duties appropriate 
to that party. It is not simply a cause between the par- 
ties to the record ; the country is also a party, and its 
best interests are a t  stake. The very lapse insisted on 
might not, and probably never would have occurred, if 
the party had been present to guard that innocence which 
has been betrayed by temptation let in by the absence of 
that party. But in this case the husband threw his wife 
from him-" discarded her from his embraces." He  
seems to have waited for her pollution to be thorough and 
shameless, and her profligacy matured, under his neglect 
and aspersions. H e  withheld the most powerful induce- 
ments to his wife to preserve her innocence, or to reform 
her life: he withheld the complaint of her conduct as a 
grievance to him, so long, as to create a presumption that 
he did not heretofore feel that conduct to be a grievance, 
and does not now feel his marriage to be so, in itself, but 
only as it may stand in the way of his forming a new and 
more agreeable or advantageous match. It would be of 
most dangerous example to put a husband thus acting into 
a condition that might enable him to do so. What 
damages would a jury give this husband in an action for 
the seduction of his wife under such circumstances ? 

The court has disposed of the questions made at the 
bar on this case, as if they arose upon the pleadings and 
verdict in the record. W e  cannot, however, omit to avail 
ourselves of the opportunity of saying, that the petition 
fails entirely to put in issue the adultery of the wife before 
the separation, and does so, in respect to that occurring 
afterwards, very vaguely, except that subsisting at  the 
time of filing the petition. I t  ought, as far as possible, to 
charge specifically the facts to be given in evidence. 
When open and promiscuous prostitution is the foundation 
of the libel, it may be sufficient to allege it in more general 
terms, because the charge is of a nature to admit very 
general evidence ; but even then, time, place and circum- 
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stances may be material, as indicating to the court, the DECE~~BERI 
1836. 

propriety of granting or refusing the relief, according to --- 
WIIITTING- 

the conduct of the husband. Pri the ecclesiastical courts TON 

of England, the course is to require the libel to state a m,I~;,,- 
perfect case for a divorce, before it is admitted to proof; TON. 

so that it can never be helped out by the evidence. This 
is probably the true meaning of the provision in our 
statute, which requires the petition to be exhibited in term 
time, or to a judge in vacation, at least thirty days before 
the next term, that he may allow it, if sufficient on its 
face, or disallow it, if insufficient, to be filed and proceeded 
on. At  any rate, when the plaintiff relies on adultery 
committed with a particular person, or a t  a particular 
time, such person, time and place ought to be specially 
and plainly charged; and not after the method of this 
petition; which states the belief of the petitioner, that his 
wife left home, " for the purpose of indulging in criminal 
intercourse ;" and that he " has been informed that she 
indulged in criminal intercourse with both whites and 
mulattoes." It is the more material to observe precision 
in this respect, because the act of 1627 authorizes an 
appeal in every case to this court, which is confined to 
the facts ascertained in the Superior Court ;" and no facts 
can be ascertained but such as are charged by one of the 
parties. The  charges ought therefore to be in legal - 
language, and to be articulate and certain as to acts, 
persons, times and places. The statute uses the emphatic 
words, c r  setting forth therein particularly and especially 
the causes of the complaint." 

PER CURIARL. Judgment affirmed. 
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1836. -- NATHAN EASON v. DANIEL DIXON. 
E ASON 

2). 

Drsox, An assignment for value by endorsement of a constable's receipt, amounts 
to but a guaranty, and the guarantee cannot recover of his guarantor, 
without showing that he has nsed proper diligence in endeavouring to 
collect the claim mentioned in the receipt, either of the person fiom 
n,llon~ it is 0x5-ing, or from the constable who received it for collection. 

THIS was an action of AssUnmIT, tried a t  Onslow, on 
the last Spring Circuit, before his Honor Judge SAUN- 
DERS. The case appeared to be as follows : One Hadnot, 
a constable, had given the defendant a receipt for a note 
on one French, for twenty-five dollars, and interest, to 
collect or return. The defendant endorsed this receipt to 
the plaintiff in these words, " pay the within to Nathan 
E~SO~.-DANIEL DIXON." The plaintiff then gave up to 
the defendant a note which he held against him, as a 
consideration for the said endorsement. The plaintiff 
warranted the defendant for so much money due by 
receipt, and proved the foregoing case. The  defendant 
contended, that a t  most the endorsement was but a 
guaranty of the debt due from French. His Honor told 
the jury, that if the plaintiff gave value for the paper, 
and there was nothing to restrict or qualify the defend- 
ant's engagement a t  the time of his endorsing, it was such 
an original undertaking, as would enable the plaintiff to 
recover. There was a verdict and judgment for the 
plaintiff, and the defendant appealed. 

No counsel appeared for the defendant in this court. 
J. H. Bryan, for the plaintiff. 

DANIEL, Judge, having stated the case as above, pro- 
ceeded :-We are of the opinion, that the indorsement on 
this unnegotiable receipt did not amount to more than a 
guciranty ; and if so, that the guarantee, was bound to 
use such diligence to collect the debt of French or the 
constable, as a prudent and discreet man would under 
like circumstances, to collect his own debt:  and, unless 
after using such diligence, he failed to obtain satisfaction 
of the principal, he could not resort to the guarantor. 
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Towns v. Fawar,  2 Hawks, 163. The guaranty made DECEMBER, 
1836. 

by an endorser is a conditional one. FVilliams v. Collins, ---- 
EASON 

2 Murph. 47 ; 2 Car. Law Repos. 580. The plaintiff did a. 

not show that he had used diligence to collect the debt D'xON. 

mentioned in the receipt. The judge thought that he 
could recover without any evidence showing an effort on 
his part to get the money. In this me think he erred ; 
and there must be a new trial. 

PER CURIART. Judgment reversed. 

NORMAN MLKINNON v. JOHN M'LEAN and THOMAS J. CURTIS 

The act of 1829, c. 20, differs from the act of 1820, (Rev. ch. 1037,) in that 
the latter makes deeds in lrust void, unless registered within six months ; 
and there is nothing in it to denote that any thing short of a complete 
registration, by fully transcribing the instrument into the books of the 
register, is to be a registration, or constitute part of i t ;  but the former does 
not avoid a deed of trust for want of registration at any particular time, 
but declares that it shall not operate <'but from" the registration ; and that 
is deemed to be done on the day of its delivery to the register, as noted 
by him on the deed. 

Schedules annexed to a deed in trust, and referred to therein, are parts thereof, 
and must be registered ; but such registration will be taken as having been 
made on the day when the deed itself is deemed to have been registered. 

A deed in trust admitted to registration upon a probate by an incompetent 
witness, is not therefore void for want of probate and registration, but will 
be received in evidence on a trial, if i t  be then proved by competent testi- 
mony. 

THIS was an action of TRESPASS VI ET ARMIS, brought 
by the plaintiff to recover damages from the defendants, 
for taking the property of the plaintiff, tried at Cumber- 
land, on the last Circuit, before his Honor Judge SAUN- 
DERS. After a verdict and judgment for the defendants, 
and an appeal by the plaintiff, a case agreed, of which the 
following were the material facts, was made up for the 
Supreme Court. The plaintiff was in  possession of the 
property taken, at the time of the taking by the defend- 
ants, but it appearing that Henry Horn had been the 
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DECEMBER, owner of the property prior to the 4th of Septernber, 
1836. --- 1835, it became necessary for the plaintiff to show that he 

M'KINNON 
, had acquired the property from the said Horn. For that 

MILEAN. purpose, he offered in evidence a deed, with two schedules, 
marked A, and B, annexed thereto, and referred to 
therein, executed by Horn to the plaintiff, in trust for the 
payment of Horn's debts. T o  this deed there were two 
subscribing witnesses, one of whom, S. W. Murley, was a 
creditor of the grantor, and whose debt was intended to 
be secured by the trust. Upon the deed was endorsed a 
certificate of its probate by this witness, before the clerk 
of the County Court of Cumberland, and an order for its 
registration, dated the 4th day of September, 1835. 
There was also an endorsement by the register, that the 
deed " came to hand for registration at  3 o'clock, P. M. 

September 4th, 1835 ;" and a further endorsement by the 
same officer of a copy of the certificate of registration, in 
the following words :-" 7th September, 1835. The fore- 
going deed, together with the schedules marked A and 
B annexed thereto, came to hand for registration a t  3 
o'clock, P. .?r. September the 4th. The deed was regis- 
tered in book 2, No. 2, page 244, on the 6th of September. 
The schedules were registered on the 7th September, 
1835." The defendants objected to the probate, and 
opposed the admission of the deed, on the ground that 
the witness was interested, and therefore incompetent. 
The plaintiff contended that the probate had been passed 
upon by competent authority, was res adjudica, and conclu- 
sive on that trial. The other subscribing witness was 
then called fbr the plaintiff, and proved that the deed 
was duly executed and delivered on the day it bore date, 
and that he and Murley subscribed it as witnesses ; and 
the court upon this permitted the deed to be given in 
evidence. The defendants then gave in evidence a judg- 
ment obtained in the County Court of Cumberland, in 
favour of Thomas Irwin & Co. v. Henry Horn, which 
was rendered on Tuesday, the eighth day of September, 
1835, being the second of the term. On that judgment 
a wrjt of$. fa. bearing teste the first Monday of Septem- 
ber, 1835, that Lyiua the first day of the term of the court 
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aforesaid, and the 7th of the month, was issued to the DECEDIBER, 
1836. 

sheriff of said county. This w i t  was issued on the 5th 
of October, 1835, a11d on that day came to the hands of nl'K'N"ON 

c. 
the defendant RI'Lean, who was then the sherif of the RPLEAN. 
county. I t  wag issued at the instance of the other defen- 
dant, Curtis, who was the agent of I n t i n  & Co. ; and 
under that writ the said sherift; assisted by Curtis, took 
from the plaintiff the property which he claimed, and of 
which he was possessed, under the deed in trust aforesaid 
-the property so taken being a part of the personal 
chattels listed and described in the schedule A, annexed 
to said deed. The defendants alleged that the deed in 
trust was operative only from its registration, which t!~ey 
contended was on the '7th day of September, and that the 
ji. f a .  bore teste on the same day, and was a lien on the 
property attempted to be transferred by the said deed, 
and that they &ere therefore justified in taking the pro- 
perty from the plaintiff:-and of this opinion was his 
Honor, and so instructed the jury. 

The plaintiff' requested his Honor to charge the jury, 
that the certificate of registration showed that the deed 
had been registered on the 6 th  of September, 1835, and 
that if they believed the certificate, the registrati@ was 
prior to the teste of the j. fir.: which instructiok was 
refused. The plaintiff then requested the court to instruct! 
the jury, that although the schedules annexed to the deed, 
were referred to in it, yet they were not parts of the 
deeds, and the registration of the schedules was not 
required by law;  which was also refused. The piaintiff 
then requested the court to instruct the jury, that if the 
registration was not complete until the '7th day of Sep- 
tember, 1835, neither a judgment rendered on the 8th day 
of that month, nor an execution issued on that judgment, 
could relate back to the first day of the term of the court, 
so as to defeat a bonn jcle purchaser or assignee ; which 
instruction was also refused. His Honor was also 
requested by the plaintiff to charge the jury, that if the 
execution could relate back to the first day of the term, 
there was a prius and posterius in every day, and that the 
registration was completed before the rendering of the 
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DECEMBER, said judgment, and before the issuingof the said execution, 
1836. . ahd before the teste thereof; but this instruction was also 

M'KINNON refused. The bona$de execution of the deed in trust, and 
M'LEAN. the due delivery thereof, were not denied by the defend- 

ants, but they relied on the aforesaid judgment, and writ 
of$. fa. in justification of their taking the property in 
question. 

Under the advice of his Honor, i t  was agreed by the 
parties to be made part of the case, that if the Supreme 
Court should be of opinion on the foregoing statement, 
that the plaintiff was entitled to recover, the verdict and 
judgment should be set aside, and judgment should be 
rendered by the Supreme Court in favour of the plaintiff, 
for the sum of one thousand three hundred and sixty-six 
dollars and fifty-five cents, and the costs of both courts; 
but if the Supreme Court should think the judgment 
correct, then the same should be confirmed with costs. 

Deveretsx, for the plaintiff. 
Badger and W. If. Hnywood, for the defendant. 

RUFFIN, Chief Justice.-The court is of opinion, that 
the registration of the deed to the plaintiff is to be consi- 
dered under the provisions of the act of 1829, c. 20, as 
having been made on the 4th day of September, and is 
therefore prior to the lien of the execution tested on the 
7th of the month. The latter act is diKerent from that of 
1620, (Rev .  ch. 1037,) upon which the case of Moore v. 
Collins, 4 Dev. 384, was decided. That makes deeds of 
trust void unless they be registered within six months; 
and there is nothing in it to denote that any thing short of 
a complete registra~ion by fully transcribing the instru- 
ment into the books of the register, is to be a registration, 
or constitute part of it. The opinion delivered by my 
brother DANIEL adverts particularly to that circumstance, 
as distinguishing the two statutes, and we think it a plain 
and sound distinction. The act of 1829 does not avoid a 
deed of trust for want of registration at  any particular 
time; but it declares that it shall not operate6'but from" 
the registration; and the question is, a t  what period the 
registration shall be said to be made. 
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The defendant contends, that it is only when it shall DE;;;?, 
Rave been completed by spreading the deed and the whole - 

M.KINNON. 
of it upon the record. W e  think otherwise. It is obvious, v, 

that the legislature meant that the deed should not begin M ' L F ~ ~ -  
to operate until it was deposited with the register. There 
is no delivery of it, if we may use the expression, as 
against creditors and purchasers, but the delivery to the 
register; in whose hands those persons could see its con- 
tents a t  all times afterwards, either by perusing the 
original or the transcript. For that reason, it is to operate 
from that delivery; for, while the act thus ties up the 
operation of the deed, it a t  the same time provides that 
immediate probate or acknowledgment may be talien by 
the clerk ; and that the register shall endorse on each deed 
the day on which it was delicered to him for registration, 
and that such endorsement shall be entered on the regis- 
ter's book and form n part of the registration. The act 
further requires the officer immediately thereafter to 
register the deeds in the order of time in which they were 
delivered. In the nature of things, the act of registering 
the deed, that is to say, of transcribing it, cannot be done 
in an instant, and there must be a prior and posterior as to 
the different parts of i t ;  yet, since the note of the day of 
delivery is made a part of the registration, when that is 
done, it thereby appears a t  what particular time the d6ed 
was delivered for registration, and that it was then in a I 

course of being registered thenceforward until it was done. 
The truth is, that where a ceremony necessarily embraces 
distinct periods of time in its performance, and is consti- 
tuted of several acts, which, when completed, make but 
one whole, there is a necessity ut res magis valeat quam 
pereat, that all that is done, should be referred to the 
period at  which it was begun. If two or more distinct ~ft,, ,, 

more dis. things are necessary to give validity to a thing, both must . 
tmct acts 

be performed, and one cannot be connected with the other. are necep 

Such, in the case before us, are probate and registration. gzv'&- 
The  latter cannot relate in point of time to the former. ity t o a  

deed, both But registration in itself is but one thing, necessarily must,,e 

indeed made up of successive operations, consuming more performed, 
and one 

than an instant of time: and as the registration cannot be cannot b. 
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DECEDIBER, said not to exist at  any instant after it was begun, eha 
1836. 

intermediate lapse of time is not regarded, and the whole 
M'K~y relates to the first moment, so as to make the act operative 
M'LEAN. therefrom. It is upon this principle, that the relation of a 

'Onnected judgment to the first day of the term depends; and we with the 
other; as helieve it equally applicable to every case, in which there 
in the case 
of probate is necessarily more than an instant consumed in the per- 
and regis- formance of a single act. From the beginning, the whole 
tration- 
the latter is one continuing act ; and therefore, in legal contempla- 

tion, it is done from the commencement. The substance 
late, in 
point of of the act of 18'29 is therefore, we think, that a deed, when 

to the registered, is to be deerned to have been registered from former. 
~~t wher- the delivery to the register, as noted by him on the deed. 

as in W e  the more readily adopt this construction, because 
the case of 
registration the act of 1829 is known to have been taken from the 

English annuity act, and it is safe therefore to incorporate is necessa- 
rilymore into our law a settled construction of that act. The case 
than an in. of Garrick v. Williams, 3 Taunt. 540, decides that the 
sumedin enrollment may be entered as of the day and hour the 
the per- 
formanceof memorial was delivered into the office, and that the court 
asingleact* will not look out of the enrollment, as it appears of record, 
the whole is 
one con- for the time at which it was made. 
timing 
act, and W e  have no doubt but the schedules form part of the 
therefore, deed, and ought to be registered, for without them there 
in legal 
contempla, is no description of the things conveyed ; but for the reasons 
t ios is  already mentioned, it was unnecessary that the register 
done from 
the should have stated the digerent periods at  which the 
meme- different parts of the deed were transcribed; for although 
ment. 
The actof not true in point of fact, it is true in point of law, that the 
1829, c. 20, whole was registered together on the fourth day of the 
was taken 
from the 
English I t  is however, objected by the defendant, that the deed 
annuity 
a ~ t , ~ n d  was proved by an incompetent witness, and therefore that 

the probate and registration founded thereon are void. 
therefore 
receive the W e  do not assent to that inference, although we do not 
same con- 
struction concur in the answer of ic res judicata" given to it a t  the 
with that bar. Probates of deeds are exparte, and do not conclude. 
act. The deed may still be shown to be a forgery, or to have 
The pro- been executed by an infant or a feme covert. The person 
bate of a 
deedis ez taking the probate does not adjudge and decide the instru- 
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ment to be a deed, but only sees that the person offered DECEMBER, 
1836. 

as a witness to prove it, is the person who attested it ; and - 
& f l K ~ ~ ~ ~ ~  

he certifies that the execution mas proved by that person. v. 
The fnctum and the identity of the witness are all the N'Lmv. 

certificate concludes. Hence, unless a statute expressly $ ~ ~ ~ ; ~ ~ d  

make the deed evidence, and authorize it to be read upon conclude, 
except as to 

such proof, it cannot be; bu t  upon the trial, it must be thefacturn, 

proved as at  common lam, and as if it had not before been andthe identity of 

proved or registered. The probate and registration are the wit- 

only to perpetuate the instrument and give notice of its ~~~~m~~ 

contents. W e  think therefore, that the probate was not st111 be 

conclusive, as res judirata, especially as in this case the ~ ~ O ~ ~ o ~ ~  

deed is for chattels only, and could not be read upon the gery, or to 
have been trial without the evidence of one of the subscribing executedby 

witnesses; but for the same reason, we are of opinion aninfantor 
feme 

that it was sufficiently proved on the trial, and that the covert. 

incompetency of the witness who proved it before the 
clerk does not vitiate the probate or registration. The 
registration, no matter upon what proof made, gives the 
notice designed for creditors and purchasers. The instru- 
ment is not like a will, which requires for its validity 
attestation by a certain number of disinterested witnesses; 
and when registered it is not read like a will is, which is 
conclusive evidence of the devise upon the adjudication of 
the court of probate. The probate of a deed is but a 
memorial that the attesting witness, whoever he may be, 
and competent or incompetent to testify on a trial before 
a jury, swore to the facturn of the instrument by the 
parties, whose act it purports to be; and as the officer 
who takes the probate does not look into the instruments 
or the interests acquired under it, so the competency or 
incompetency of the witness is not a question before him. 
I t  may be shown a t  the trial, that the witness is incompe- 
tent, and therefore could not prove the deed, and that will 
make it necessary to call witnesses who are competent, 
but it will not render the instrument void for the want of 
probate and registration, when in fact there have been 
both probate and registration. In this respect, the present 
case diRers from Jones v. Rufin, 3 Dev. Rep. 404, which The case 

of Jones v. 
was cited by the defendant's counsel as an authority that ~,fi,,3 
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DECEMDER, the probate even by one incompetent witness is conclusive ; 
1836. - and from the report it might seem so, as the deed was 

~ K I N N O N  
, there read upon the probate and registration, But the 

M ' L w .  reason why no other evidence was deeemed necessary by 
Dev. Rep. 
404, ex- this court and the counsel in that case, was, that the wit- 
plainedand ness who proved the deed was not interested in the parti- 
approved. cular tract of land in dispute in that action, and therefore 

the deed, as it operated between the parties to the suit, 
had been proved by a competent witness, and was one 
which under our statutes could be read without other 
proof, on the trial. That case therefore is not an autho- 
rity on either side here ; but without it, or any other, we 
think, from the nature of the thing, that a deed which has 
in fact been registered upon proof by one appearing on its 
face to be a witness to it, and is proved by competent 
evidence on the trial to have been duly executed, is not 
rendered void or inoperative by the circumstance that one 
of the subscribing witnesses was not a competent person 
to attest and prove the deed. Every object of the law 
is answered by the registration, and the proof of execution 
on the trial. 

The judgment must therefore be reversed ; and judgment 
be given for the plaintiff for the sum mentioned in the case 
agreed, and for the costs in both courts. 

PER CURIAM. Judgment reversed. 
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D ~ H B E L ,  
Den. ex den,. JOSEPH W. TARKINTON v .  HENRY ALEXANDER. lE3& 

TARKINTON 
A writ of venditioni exponas directed "to the sherif," for the sale of land a. 

levied upon by a sheriff who has gone out of office, will not authorize a ALEx~N-  

sale of the land by such late sheriff; for whatever power is granted by the 
writ, is given to him to whom it is directed. 

An ex.sheriff cannot sell lands levied upon by him under a$. fu. while he 
was in office, without a venditioni exponas directed to him : and it seems, 
that when a sheriff has levied upon lands which remain unsold until after 
he goes out of office, the venditioni should issue to his successor, and not to 
him. 

Where a sheriff has levied upon both lands and goods, and gone out of office, 
a general venditioni may issue to the new sheriff, where the goods have 
been delivered over to him; but if he cannot get the goods from the old 
sheriff, a distringas should issue to him to compel the old sheriff to sell 
the goods ; to which may be added a special venditioni, in case the moneys 
thereby raised be not sufficient to satis9 the judgment, authorising the 
new sheriff to sell the land-or if the plaintiff chooses to waive the levy, a 
special$. fa. to the new sheriff for the residue. 

The cases of The Go~ernor v. Eastwood, 1 Dev. Rep. 157, and Saunderson v. 
Rogers, 3 Dev. 38, explained and reconciled with those of Burden v. 
M6Kinnie, 4 Hawks, 279, and Seawell v. Bank of Cape Fear, 3 Dev. 279, 
and all approved. 

EJECTMENT, for a tract of land, tried at Tyrrel, on the 
last Circuit, before his Honor Judge NORWOOD. 

The lessor of the plaintiff claimed as heir-at-law to one 
Zebulon Tarkinton, and having made out his case, the 
defendant set up title as follows:-He produced a judg- 
ment rendered at April Term, 1830, of Tyrrell County 
Court, in favour of one Samuel Spruill, executor of Ben- 
jamin Spruill, against the said Zebulon Tarkinton, for 
the sum of eight hundred and seventy-two dollars and 
seventy-nine cents, upon which a writ of ji. fa. issued 
from that term, and was returned to July Term ensuing, 
levied on the lands of the said Benjamin Tarkinton, by E. 
Mann, the then sheriff. Writs of venditioni exponas were 
issued regularly from term to term thereafter, until 
January Term, 1834, when the land levied on, being the 
same as that now in controversy, was sold by the afore- 
said E. Mann to Ebenezer Pettigrew, and a deed of bar- 
gain and sale was executed therefor by Mann, bearing 
date the 1st of May, 1834. A few days afterwards Petti- 
grew sold and conveyed the same land to the defendant. 
It  appeared that E. Mann continued in office until October 
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DECEMBER, Term, 1832, when a successor was appointed; and it 
1836. - appeared further, that the writs of ve?zditioni exponas, 

TARKINTON before mentioned, including that on which the sale was 
ALEXAN- made, were directed to " the sheriff of Tyrrell county," 
DER. 

but went into the hands of E. Mann, tilea the late sheri$, 
who made the sale and executed the deed as before stated ; 
and the sale purported to have been made, and the deed 
to have been executed by " E. Mann, late sherifX" 

Upon this case his Honor was of opinion, that the 
venditioni exponas, being directed to the sheriff," gave 
no authority to the late sheriff to sel! the land, altl~ough 
it went into his hands, and therefore that the purchaser 
acqr~ired no title. A verdict was rendered for the lessor 
of the plaintiff, in accordance with this opinion, and the 
defendant appealed. 

Devereux, for the defendant.-The case of The Gouemor 
v. Eastwood, 1 Dev. Rep. 157, is expressly in point, to 
show that a sheriff may sell land upon which he has 
ievied, after he goes out of office ; and that case is fully 
supported by the case of Sexton v. WJ$eaton, 4 Wheat. 
Rep. 503. In Seazc;ell v. Bank of Cape Fear, 3 Dev. 
Rep. 279, Chief Justice HENDERSON indeed laid down a 
different rule, founded upon the notion of there being a 
difference in this respect between land and personal goods ; 
but this was said only arguendo, as the question in that 
case was, whether an unsealed writ directed to the sheriff 
of another county, was a mere nullity. Why should 
there be a difference between chattels and real estate? 
In the English law there can no case be found of a differ- 
ence between a levy on chattel real and an estate of 
inheritance. Judge HENDERSON says, tbe distinction is 
founded on the fact, that the law gives to the sheriff a 
property in chattels, which he may vindicate by an action, 
if necessary, but it only gives a power to sell land. But is 
it not a mere power in both cases? The reason why an 
action is given to the sheriff in case of personals, is, that 
he may be able to protect himself from the liability to loss 
in regard to them ; but as he is liable to no loss on account 
of the land, the law, which does nothing in vain, gives him 
no action. The writs as against land and chattels should 
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certainly be direct$ to the same officer; and I should D R ~ E M ~ ,  
1836. 

think it best that they should go to the new sheriff, but - 
that is now clearly settled otherwise. TARKINTON 

a. 
I t  is a maxim, that an execution is an entire thing, and ALEXAN- 

DER. 
whoever begins, must end it. Suppose a sheriff should 
die, after levying upon land and goods, will you issue 
venditioni exponnses to different persons?-such a rule 
would create confusion. Saunderson v. Rogers, 3 Dev. 
Rep. 39. In ,Matlack v. Groy, 4 Hawks, 1, it is decided, 
that  a sheriff is entitled to his commissions upon makinga 
levy. Suppose he levies upon land, and goes out of office, 
shall he not sell to satisfy himself? or will you require the 
new sheriff to sell without compensation ? Suppose a 
sheriff levies upon land and slaves, and takes a forthcoming 
bond for the slaves, and dies; will the executor be fined, 
and not be allowed to sell the land for his indemnity ? 

Heath, for the lessor of the plaintiff.-Three points are  
presented in this case, viz. : 1. Had the late sheriff, under 
the circumstances, a right to sell? 2. Could he sell 
without process? 3. Had he process authorizing the 
sale ? 

1 .  I t  is said that the case of The Governor v. Eastwood, 
1 Dev. Rep. 157, is a direct authority for the regularity 
of the sale. I think not, for this reason: in that case, the 
plaintiff's claim was for three hundred dollars only : 
personal property to the amount of fifteen hundred dollars 
was sold, and there was therefore a breach of the bond, 
without involving the question as to the right of the late 
sheriff to sell realty. Hence the general remarks of the 
judge must be confined to the subject-matter, viz. the sale 
of the personalty; in relation to which they are  unques- 
tionably correct. 

T h e  case of Snunderson v. Rogers, 3 Dev. Rep. 38, is 
cited, to show that an execution is an "entire thing," and 
that the Iiand that begins must end i t .  Tha t  this also was 
a case of personalty, is apparent from the fact, that a forth- 
coming bond was given: and the opinion of hi+ Honor 
Judge RUFFIN is liable to the same remark, as in the casc 
of The Governor v. Easttcood, that the general words 
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DECEMBER, must be construed in reference to the particular state of 
1836. 

facts. But why is an execution said to Be an  &'entire thing" 1 
TABKINTON 

V. 
For this, that in England, where the Ji. fa. runs against 

ALEXAN- chattels only, by the levy the defendant in the execution 
DER. loses the possession and property, and the sheriff acquires 

it ; the defendant is discharged pro tanto, and the sheriff 
is charged to the amount. And the old sheriff having the 
possession and property, it would be idle to direct the 
venditioni to the new sheriff, who has no means of acquir- 
ing the one or the other. I t  is otherwise as to realty. 
The  sheriff sells land by virtue of a power, and not by 
virtue of a property. H e  acquires by levying, neither 
possession, nor property ; nor can he after the sale, even 
give the  purchaser possession. Frost 4 'Wife v. Etheridge, 
1 Dev. Rep. 30. Hence, the reason ceasing, why the 
venditioni slaould go to the old sheriff, the rule should 
cease with it. 

I t  is asked, in argument, suppose the sheriff levy on 
both realty andpersonalty, and die, is a venditioni to go 
as to the realty to his successor, and as to personalty to 
his executor ? W h y  not? A plaintiff may have as many 
Ji. fas. running a t  the same time, as he pleases, but he must 
be careful not to levy too much : he may have a ca. sa. 
and a j .  fa. running at  the same time, but he must a t  his 
peril have them executed in proper order. S o  here the 
plaintiff must be carefi~l first to exhaust the personalty, 
and then, through the successor of the sheriff, he may 
go against the realty. 

I t  is also asked, if the sheriff levy on land and negroes, 
and the sale is postponed, and the sheriff sell for his corn- 
missions, and then die, and the slaves be eloigned or  
insufficient, how is the successor to be compensated for the 
sale? It rnay be, that the old sheriff not having corn- 
pleted the sale, his executor may be compelled to refund; 
o r  the plaintiff in the execution may be liable therefor on 
a meruit; or the new sheriff rnay collect his 
commissions, and leave the executor and the defendant to 
adjust i t  between them. 

It is further asked, if the sheriff levy on personalty and 
realty, and take a forthcoming bond, and then die, and the 
personalty be eloigned, how is the executor to be indem- 
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nified, unless he can sell land ? This supposition contains DEC-ER, 
1836. 

its own answer. Me must resort to the indemnity given - 
TARKINTON to his testator. V .  

The  opinion of Judge HENDERSON, in the case of Seawell ALEXAN- 
DER. 

v. Bank of Cape F e w ,  3 Dev. 279, is full to the point, that 
so far as realty is concerned, the venditioni must go to the 
new sheriff. 

2. Could the officer sell without process? This ques- 
tion is not open to discussion, it being settled by the case 
of Barden v. ~'CPKinnie, 4 Hawks, 279, confirmed by 
Seawell v. Bank of Ccrpe F e w ,  that he cannot do so. 

3. Had the late sheriff process authorizing the sale? 
On this point, it would be idie tolook for authorities; and 
if it be not a plain case of usurpation of power on the part 
of the late sheriff, I know not what is. I conceive it too 
plain, even to admit of elucidation by argument. 

GASTON, Judge.-It is essential to the security of pro- 
perty and the repose of society, that the rules hy which 
judicial sales are regulated, should be clearly defined and 
strictly observed. H e  who sets up title under such a n  
alienation, cannot invoke the aid of the law, if it be made 
inconsistent with the requirements of the law. The  sale 
made of the land in controversy by the former sheriff, and 
the deed in pursuance thereof, transferred no estate unless' 
such ex-sheriff had authority to sell. W e  cannot for a 
moment admit that he derived such authority from the 
writ of venditioni exponas directed to his successor. What-  
ever power was granted by that writ, was granted to him 
to whom it was directed. If the former sheriff could 
assert this power, every one in the land might equally 
assert it. This cannot be. The exercise of the power 
by a stranger to the writ is an act of usurpation. 

The  defendant, therefore, is necessarily driven to 
contend, that the ex-sheriti had a right to sell, without 
any mandate from the court, because of the levy he had 
made, under the jieri facias. This ground, however, 
cannot be maintained, without overturning the most 
express and authoritative adjudication. I n  the case of 
Doe ex dem. Barden v. M'Rinnie, 4 Hawks, 279, it was 
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decided by this court, that a sale of land by the sheriff, 
after a return of $. fa. and without a new writ, is made 

-. without authority, and passes no title. In Senwell v. 
ALEXAN- Bank OJ Cape of Fear, 3 Dev. Rep. 279, this court, upon 
DXR. solemn argument, reaffirmed the same doctrine, in the 

most explicit terms. I t  has been argued, however, that 
these adjudications are repugnant to those in Governor v. 
Eustmood, 1 Dev. Rep. 157; and Snunderson v. Rogers, 3 
Dev. Rep. 38 ; and that in this conflict of authority we 
are at liberty to settle the question upon principle. But 
on examination, it will be clearly seen, that the decisions 
in all the cases are reconcileable with each other, and that 
all authority is against the position which the defendant 
endeavours to maintain. In  The Governor v. Eastwood, 
it appears that the relators, the executorsof Holliday, had 
recovered three several judgments against Brand, amount- 
ing in the whole to three hundred dollars; that the sheriff 
had levied the executions issued on these judgments on 
certain negroes, as well as on the land of Brand, and 
returned no sale for want of bidders; that afterwards, 
without any venditioni, or other execution in his hands in 
behalf of the relators, he sold the negroes for fifteen hun- 
dred dollars, and the land for the like sum; that he 
retained in his hands money to satisfy the judgments of 

.the relators, "and other demands" against Brand, and 
paid over to Brand the residue. There was no pretence 
that these "other demands," or any of them, had a prefer- 
able claim to satisfaction over the executions of the 
relators. Without regard, therefore, to the money received 
as the price of the land, he had made out of the negroes 
seized upon these executions a sum more than sufficient to 
discharge them; and this amount was raised by a sa!e 
consummating his levy under the executions. In San- 
derson v. Rogers, it is apparent, that the property upon 
which the levy was made consisted of chattels which had 
been seized by the former sheriff. A venditioni issued to 
the new sheriff, who required from the defendant in execu- 
tion, and by threats of seizing those chattels, extorted 
from him, a forthcoming boncl. I t  was held, that the writ 
~f oenditioni conferred no authority to seize; that it 
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improperly issued to the new sheriff to compel him to sell DECEMBER. 
1836. what had been seized by his predecessor: that a vendi- 

tioni is predicated upon the efects being in the hands of the T ~ R x l N T O ~  
V. 

officer to whom i t  is directed : that a levy under a $eri ALEXAN. 
facias vests a property in the sheriff who seizes, which 
satisfies the debts, and makes the sheriff liable: that 
therefore he may sell after the return of the writ, and after 
his office had expired : and that upon his death, the pro- 
perty vests in his executors, who become responsible for 
the debt, and may sell the cl~nttels. The whole of the 
doctrine so far asserted in the two last cited cases is in 
perfect conformity with that which was recognized in the 
others. In titese it was held, that a seizure of chattels 
under a$. fa. did vest a property in the sheriff by virtue 
of which he could assert an action founded on the right of 
property, became charged to the plaintif for the value of 
the goods seized, and discharged the debtor to the same 
amount; but it was also held, that from the essential 
difference in the nature of the property, the operation of a 
3. f a  levied upon h d s  must be direrent; for that under 
such a levy the sheriff takes no possession, acquires no 
property, does not become liable for the value, nor dis- 
charges the defendant to that or to any amount. In  conse- 
quence of the special property acquired in the goods by 
seizure, he could sell without any further command ; h u t  
as he acquired no property by a levy on land, and as the 
power to sell conferred by the ji. fu. expired by its own 
limitation, he could not, after the return term, sell 
land, unless a new authority was granted for that pur- 
pose. 

This distinction, thus recognized and settled, between 
the operation of a seizure of goods, and of a levy upon 
land under a$. fa., we should hold ourselves bound to 
consider as a part of the law of the land, even if we disap- 
proved of the reasoning upon wliich it was established ; 
but what is there in that reasoning inconsistent with legal 
principles? I t  cannot be denied, although lands as well 
a s  chattels are with us liable to be sold on a$. fa., but 
that  the law directing the sale of these two species of 
property m a t ,  in some respects, be so moulded, and in 
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DECEMBER, many has been so moulded, in its application to them, as 
1836. 

to be suited to their characteristic distinctions. Thus it 
TARKINTON was held, and no one doubts that it was properly held, 
Amm- in an  early period of our jurisprudence, that since the 

DER. 
statute of 5th George the Second, the same distinction 
exists between real and personal property as before, and 
that lands descended to an heir are not l~able  to be sold 
on a judgment against the executor of the debtor. Baker 
v. Webb, 1 Hay. Rep. 71. I t  is clear law, that a mere 
levy on lands does not in any manner divest either the 
property or possession of the debtor. This principle was 
recognized by all the court in the case of Frost et uxor v. 
E t h e r i d ~ e ,  1 Dev. Rep. 30, and a rnajority of the judges 
held that even a sale under that levy should not relate 
back to the levy, so as to divest the freehold against the 
widow's claim to dower. TVe have ourselves recently 
declared the principle in  extenso in The Stute v. Greenlee, 
4 Dev. Rep. 150. As the sheriff, then, takes no posses- 
sion, nor acquires any property by a levy on lands, 
assuredly he cannot maintain either ejectment or trespass 
in regard to then], while it is certain that he may bring 
either trespass, tfetinue, or trover, after a seizure of chat- 
tels. I t  would be a t  variance with all legal analogies to 
hold that a man was divested of his freehold by a mere 
indorsation on a$. ja. of a levy upon his land of which he 
cannot be presumed to know any thing until it is returned ; 
but the tuking of his chattels is a notorious act, of which 
he can scarcely be ignorant. Besides, if a levy on lands 
passed any property to the sheriff, i t  must be a fl-eehold 
estate, which upon his death would descend to his heir, 
and could not go to his executors, as is the case with 
goods that have been taken in execution. Rightly, there- 
fore, does it seems to us, has it been established by our 
predecessors, that w bile a seizure of goods vests a special 
property in the sheriff, so that he needs no authority to 
sell, a levy on land vests no property, and under that levy 
he cannot sell after his authority is a t  an end, unless it be 
renewed. The levy operates as a lien which sets apart 
the land levied upon for the satisfaction of the creditor's 
~udgment ,  and by virtue of this lien he may by proper 
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process cause the land to be applied to that purpose a s  D E C ~ B E R ,  
1836. against the debtor, or  his alienee, or his representatives, ---- 

TARKINTON or his creditors whose liens subsequently attach. By ", 

allowing to it this operation,efficacy is given to the enact- ALEXAN- 
DER. 

ments of the statute;  while by denying to it the effect of 
divesting the possession or property of the debtor, the 
settled distinctions between real and personal estate are  
upheld, proper regard is shown to the different modes 
pursued in making a seizure of goods, and a levy on lands, 
and much injustice, oppression and confusion are pre- 
vented. W e  deem it not amiss to add, that the dietinc- 
tions on which w e  have commented, are, indeed, most 
striking between lands and personal chattels, while chat- 
tels real seem to hold an intermediate grade between 
these two species of property: yet the latter belong to 
the general class ofpersonal property, are (in the language 
of the Court of King's Bench in Scott v. Scholey, 8 East, 
484,) of a tangible nature, capable of manual seizure, of a 
transfer of possession, and of a detention in the sheriff's 
hands: and when so taken under a j'i. fa., a property 
therein vests in the sheriff, which enables him to make a 
sale without a venditioni, or after he is out of office, and 
which, on his death, passes to his personal representative. 
Scunes v. Wilkins, 1 Ves. 195. Doe ex dem Stevens v. 
Douston, 1 Barn. & Ald. 230. Whether a levy on a chattel 
real would be good for any  purpose, without an actual 
taking or some notorious act equivalent thereto, or  if 
effectual so far as to operate a lien, whether it would 
transfer any property to the sheriff, are questions which 
have not t m n  discussed, and are not necessarily now 
under examination, and which may deserve serious consi- 
deration. 

A question has been much discussed a t  the bar, on 
which we might forbear to express an opinion, as the 
decision of that question is not necessary to the determi- 
nation of this case; but, as it involves an inquiry respect- 
ing the proper forms of judicial process, which ought to 
be the same throughout the state, and as a difference of 
opinion in regard thereto seems to have been entertained 
among our predecessors, we avail ourselves of this oppor- 
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DECEMBER) tunity to effect, as far as we can, uniformity of practice. 
1836. 

I n  the case of The Governor v. Eastzoood, Judge HALL 
TARKINTON 

, intimates, that when a levy has been made on land, and 
ALEXAN- the sheriff who tnade the levy is out of office, the vendi- 

DER. 
tioni should be directed to him, because he commenced 
the execution, and ought to finish it. I n  the case of Sea- 
well v. Bank of Cape Fear,  Chief Justice HENDERSON 
expressed a decided opinion that it ought to be directed to 
his successor, and states as a fact, that such has been the 
universal usage. I f  we were sure that either practice 
had been unifornlly observed, we should not be disposed to 
change it, however it rnight have been settled. W e  are 
satisfied, however, that this has not been the case. I t  will 
be understood, that we do not mean to intimate an opinion, 
that a sale under a venditioni may not confer a good title, 
when made by him to whom it was directed, whelher he be 
the sheriff who made the levy, or his successor; but it 
seems to us most expedient and consistent with legal 
usage, that whcre a writ issues giving authority either 
over the person or property of the citizen, it should be 
directed to the officer of the court, whose obedience can be 
most effect~~ally commanded, and whose disobedience or 
neglect of duty can be tnost effectually visited. Where 
there has been a levy on land only, there is no reason why 
the venditioni should not be directed to the new sheriff. 
There may be in some respects a convenie~~ce, where 
there has been a levy both on goods and land, and the 
goods remain unsold, in addressing the vendilioni to the 
old sheriff: but this convenience is not suficient, in our 
judgment, to overrule the irregularity of such a course, 
and the many inconveniences which may result from it. 
I n  such a case, if the goods have been delivered over to 
the new sheriff, or he can obtain them from the old sheriff, 
we see no impropriety in a general aenditioni to the new 
sheriff. If  the goods cannot be had by him, a distringus 
to the new sheriff to compel the old sheriff to sell the 
goods will be the appropriate process, to which may be 
added a special wnditioni, in case the moneys thereby 
raised be not sufficient to satisfy the judgment, autho- 
rizing the new sheriff to sell the land-or, if the plaintiff 
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chooses to waive the levy, a special ji. fa. to the new DECEMBER* 
1836. 

sheriff for the residue. The modifications here suggested 
become necessary to carry into effect our statutory provi- a. 

sions, by which personal property is to be first applied to . 
the satisfaction of debts. Should it afterwards appear, 
either by return of the distringas, or by suggestions of 
record, that the goods have been eloigned by the defend- 
ant, and the plaintiff desires any further remedy against 
him, it seems to us, that on a scire facias to show cause 
why this remedy may not be had, the court may direct 
such process against the defendant or his property, as 
shall fully meet the exigencies of the ease. 

PER CURIAIII. Judgment affirmed. 

Den. ex d ~ i n .  DUNCAN HARGROVE v.  JOSIAH POWELL. 

I n  an action ofejectment by one tenant in common against another, proof of 
a demand to be let into possession by the lessor of the plaintiff subsequent 
to the demise laid in his declaration, and a refusal by the defendant, denying 
the plaintiff's right, is evidence from which the jury may infer a previous 
ouster, or adverse possession, at the time of the demise laid in the decla- 
ration. 

By entering into the general consent rule, a tenant in common admits the 
ouster of his companion. T o  avoid such admission, when there has been 
no actual ouster, he must apply to the court, for leave to enter into a speciul 
rule, requiring him to confess lease and entry at the trial, but not ouster 
also : and this special rule will always be granted, when the tenant does 
not dispute his co-tenant's title; but where he does dispute his compan- 
ion's title, he shall be compelled to confess lease, entry and ouster, before he 
pleads. 

THIS was an action of EJECTMENT, in which the defend- 
ant entered into the common rule, and plead not guilty. 
The cause was tried at Bladen, on the last Circuit, before 
his Honor Judge SAUNDERS, when it appeared that the 
lessor of the plaintiff was entitled to be let into the pos- 
session.of the land mentioned in the declaration, as a tenant 
in common with the defendant and others. In April, 
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DECEMBER, 1833, before the delivery of the declaration in ejectment, 
1836. ------ he had demanded to he let into possession, but the defend- 

IIARGROVE . ant refused him, denying his right, and saying that he, 
POWELL the defendant, held possession for his father-in-law. The 

lessor of the plaintiff then brought this action, and laid the 
demise in the declaration, on the first day of August, 
1832, and the ouster on the day after, to wit, the 2nd 
of August, 1332. Upon this statement, the defendant 
contended, that there was no proof of an actual ouster at 
the time mentioned in the declaration. 1 5 s  Honor charged 
the jury, 6'  that the possession of one tenant in common was 
prima facie the possession of his co-tenant-and to rebut 
this presumption it was necessary to prove an actual 
ouster-not an act accompanied with real force, but cir- 
cumstances from which such an ouster could be inferred ; 
-and though the plaintiff must show this ouster or adverse. 
possession by the defendant at the time of the demise laid 
in the declaration, yet the subsequent demand and denial 
of the plaintiff's right, was a circumstance from which 
they might infer the previous adverse possession." There 
was a verdict for the plaintiff, and a rule for a new trial 
was moved for upon the ground of misdirection in 
the charge. His Honor discharged the rule, saying, that 
even if the instruction were erroneous, as the defendant 
had entered into the general consent rule, he could not 
avail himself of the want of proof of an actual ouster, as 
a defence.-Judgment for the plaintiff, and appeal by the 
defendant. 

No counsel appeared for the defendant in this court. 
IT, H. Haywood, for the lessor of the plaintiff. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded:-We are of the opinion, that the judge was 
correct in refusing a new trial, on both points in the case. 
First, the demand of the plaintiff to be let into possession 
in April, 1833, and the refusal by the defendant, accom- 
panied with the declaration, that he held the lands for his 
father-in-law, was a circumstance properly left to the 
jury, from which they might infer the previous adverse 
possession, or an  actual ouster at the date of the demise, 
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as stated in the declaration. Secondly, the general con- DECEMBER, 
1836. 

sent rule, will in all cases, be sufficient to prevent a nonsuit ---- 
H.~RGROVE 

for want of a real lease, entry, and ouster, except when it is .. 
necessary that an actual entry should be made upon the POwELL. 

land previously to the cornmencement of the suit ; as in 
cases when fines with proclamations have been levied. 
Adams on Ejectment, 90, 23G. When, therefore, an 
ejectment is brought by a joint tenant, parcener, or tenant 
in common, against his companion, (to support which, an 
actual ouster is necessary,) the defendant ought to apply 
to the court upon affidavit, for leave to enter into a special 
rule, requiring him to confess lease and entry a t  the trial ; 
but not ouster also, unless an actual ouster of the plaintiff's 
lessor by him, the defendant, should be proved ; and this 
special rule will always be granted, unless it appear that 
the claimant has been actually obstructed in his occupa- 
tion. He, (a tenant in conimon) shall not be compelled to 
confess fiouster," when he does not dispute the title: but 
when he does dispute i t ,  he shall be compelled to confess 
lease, entry, and ouster, before he pleads. Outes ex dem. 
Wigfall v. Brydon, 3 Burr. 1897. Doe ex dem. Ginger 
v. Roe, 2 Taun. 397. Prindle v. Lytte, 4 Cowen's Rep. 
16. Jackson v. Stiles, 6 Cowen's Rep. 391. We think 
the judgment must be affirmed. 

PER CURIARI. Judgment affirmed. 

GEORGE K. WALKER v .  SAMUEL W. W. VICK. 

A precept directed to the "sheriff or jailor" of a county, and commanding 
him to receive the body of the defendant "into the common jail of the 
county, and him safely keep within the walls of said jail until he shall 
render" to the plaintiff" the amount of the judgment," &c. is not a ca. sa. 

but a mittimus, and without a proper ca. 8a, will not authorize the deten- 
tion of the defendant, nor make the sheriff liable for his escape. 

THIS was an action of DEBT against the defendant, as 
bheriff, for an  escape. Upon the trial at Nash, on the 
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DECEMBER, last Circuit, before his Honor Judge STRANGE, the plaintiff 
1836. produced a judgment in favour of himself, against one 

Woodard, rendered by a single justice on the 12th of 
VICE. January, 1835. He then offered in evidence a paper 

writing, which he contended was a capias ad satisfacien- 
durn ; on which was endorsed, " January 23d, 1835. 
Ex'ed, Samuel W. W. Vick, Shff. By William Arring- 
ton, D. S." This paper was attached by a wafer to that 
on which the judgment was entered, and was in the fol- 
lowing words, to wit : 

"State of North Carolina To the sheriff or jailor 
Nash County. I of said county. You are 

hereby commanded to receive into the common jail of the 
county aforesaid, the body of Elijah Woodard, and him 
safely keep within the walls of the said jail, until he shall 
render unto George K. Walker, the amount of the annexed 
judgment, interest, and cost due thereon, or be otherwise 
discharged according to law. Given under my hand, &c., 
this 23d day of January, A. n. 1835. 

(Signed) B. BATCHELOR. (J. P.)" 

I t  was objected by the defendant's counsel, that this 
was not a ca. sa ; but it was received as such by the 
court, and the jury found a verdict for the plaintiff, and 
the defendant appealed. 

No counsel appeared for the defendant in this court. 

Deuereux, for the plaintiff, referred to the case of Finley 
v. Smith, 4 Dev. 95, and endeavoured to distinguish this 
case from it. 

DANIEL, Judge, after stating briefly the facts as above, 
proceeded :-It seems to us, that the instrument offered as 
a ca. sa. cannot be considered in that light, because in 
form it  is essentially different from a writ of capias ad 
satisfaciendum ; and what puts it beyond doubt is, that it 
is directed to the sheriff or jailor. The jailor, as such, is 
not an officer to whom process ever issues to make an 
arrest. I t  does not appear that Woodard was surrendered 
in discharge of bail, or that he had been arrested on a ca. 
sa. The instrument appears to us to be a mittimus; but 
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Batchelor had no authority to commit before Woodard DECE~BER, 
1836. 

was legally in custody. W e  are of the opinion, that the ---- 
WALKER judge erred in considering the instrument a ca. sa. We, v. 

therefore, are of the opinion, that there must be a new V l c ~ .  

trial. 
PER CURIAM. Judgment reversed. 

JOHN MARTIN v. JOSIAH COWLES. 

I n  an action for the breach of a covenant for quiet eujoyment, the record of 
a recovery in ejectment by a third person against the vendee, effected after 
notice to the vendor of the pendency of the ejectment, is not conclusive 
evidence against the vendor, of the superior title of such third person. 

It seems that such record is not any evidence of title against the vendor. 
T h e  cases of Saunders v. Hamzlton, 2 Hay. Rep. 282; Shoher v. Robinson, 2 

Murph. Rep. 33; and Wzlliamsv.Shaw, N. C. Term Rep. 197, approved. 

AFTER the new trial granted in this case at  December 
Term, 1834, (see ante, 1 vol. 29,) it was again tried a t  
Surrey on the last Circuit, before his Honor Judge DICK; 
when in addition to the facts as they appeared on the 
former trial, it was admitted by the defendant that he had 
notice of the pendency of the action of ejectment, brought 
against the plaintiff's tenant. Upon this case the1 plain- 
tiff's counsel moved the court to instruct the jury that the 
plaintiff was entitled to recover his purchase money, and 
the costs of the action of ejectment, but his Honor declined 
giving the instruction; and a verdict being rendered for 
the defendant, the plaintiff appealed. 

No  counsel appeared for the plaintiff in this court. 

D. F. Caldwell, for the defendant. 

GASTON, Judge.-The only question on this appeal, is, 
whether in an  action brought by a vendee, against his 
vendor, for a breach of the covenant for quiet enjoyment, 
a recovery in ejectment by a third person against the 
vendee, effected after notice to the vendor of the pendency 
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DECE~BER* of the ejectment, is conclusive evidence of the title of the 
1836. 

lessor of the plaintiff. 
MARTIN 

V. W e  have no hesitation in answering this question in the 
CowEs. negative. In our opinion, the record of the judgment 

is not only not conclusive evidence, but is not any evidence 
of title, against the vendor. I t  would be repugnant to 
principle, to bind any one by a j d g m e n t  in a suit, where, 
if an opposite judgment had been rendered, he could derive 
no benefit from it, to which suit he was not a party, nor 
had it in his power to become a party, and where he could 
not challenge the inquest nor examine witnesses, nor 
exercise any of the means provided by law for ascertaining 
the truth, and asserting his right. In  real actions a war- 
rantor might be made a party by voucher; in ejectment, 
a landlord may come in to defend the possession of his 
tenant;  but there is no provision in law, by which a 
vendor can be brought in to vindicate the possession of 
his vendee. T o  a judgment against the vendee, the vendor 
is a stranger, and, therefore, that judgment is against him, 
evidence only of the fact of the judgment, and of the 
damages and costs recovered. Saunders v. Hamilton, 
2 Hay. Rep. 282 ; Shober  v. Robinson, 2 Murph. Rep. 33 ; 
Williams v. Shaw, N. C .  Term Rep. 197, all recognise 
this doctrine ; and whatever opinions may have once been 
entertained, we had thought that for many years back, it 
had been perfectly settled. 

W e  take this occasion to refer, although the decision 
heretofore made when this case was before us, (ante, 1 vol. 
29,) is not now questioned, to an ancient authority which 
then escaped our notice, GodboIt, 161, where it is said 
that if one sell his goods fraudulently, and they be after- 
wards sold bonn Jide to a second vendee, they are not 
liable to be taken in the hands of the second vendee, for 
the debts of the fraudulent vendor. T h e  judgment of the 
Superior Court is affirmed. 

PER CURIAM. Judgment affirmed. 
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Den ex Dem. JESSE TESTERMAN, et Uxor, v .  WILLIAM POE. T E ~ T E R ~ N  
2'. 

POE. 
One who bids off land at a sheriff's sale, may relinquish his bid to another 

either in writing or by parol, and the sheriff's deed to the latter will be 
valid. 

A sheriff's deed relates to the time of the sale, and operates from that time 
against any subsequent transfer, whether made by the party or by the 
sheriff, under an execution against the party. 

It s e e m  that a purchaser under execution, who advances in part fils own 
money, and in part that of the defendant in the execution, may acquire 
a sufficient title to stand as a security for his own money advanced, unless 
he intended to deceive the creditors, by claiming the purchase as an abso- 
lute one. 

A bona$de purchaser of land at a sheriff's sale, does not extinguish his title 
at law, by consenting that the same land may be levied upon and sold 
under another execution; although i t  might be a fraud upon the person in 
whose favour he gave such consent, which xould sustain a personal action 
at law, or be the ground of relief in equity. 

THIS was an action of EJECTMENT for a tract of land, 
tried at Ashe, on the last Circuit, before his Honor Judge 
DICK. 

The lessors of the plaintiff, and the defendant, both 
claimed under executions against one Morrice Baker. 
The lessors of the plaintiff in support of their title, pro- 
duced a judgment regularly obtained at the August Term 
of the County Court of Ashe, 1828, and an execution 
issued thereon, under which the sheriff levied upon and 
sold the land in question, on the 10th November, 1828, to 
one Absalam Bowers,for the sum of ninety dollars, and the 
sheriff afterwards, on the 17th of April, 1831, executed a 
deed for the same land, by the parol directions of A. 
Bowers, to Mary Baker, who was one of the lessors of the 
plaintiff, and who afterwards intermarried with the other 
lessor. The defendant on his part then showed a judg- 
ment, in favour of one George Bowers, regularly obtained 
at August Term, 1830, of the County Court of Ashe, an 
execution issued thereon, a levy upon the same lands, and 
a sale made by the sheriff in November of the same year, 
when one Goss became the purchaser, to whom the sheriff 
executed a deed, on the 1st of April 1831, and from whom 
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DECE~BER, the defendant afterwards purchased. The defendant in 
1836. --- further support of his title, alleged that the purchase made 

TEJTER&~AN . by Absalom Bowers, a t  the sheriff's sale in 1828, was 
POE. fraudulent, and therefore void, and he introduced several 

witnesses for the purpose of showing that the said purchase 
was made wholly or in part with Morrice Baker's money 
and for his benefit. The defendant also alleged, and 
endeavoured to prove, that Absalom Bowers had given 
permission to George Bowers to have his execution levied 
upon the lands in dispute, and to have them sold under 
the same. 

It was contended for the defendant that the sheriff's 
deed ofthe 17th of April, 1831, did not convey a good title 
to Mary Baker. 1st. Because the sheriff had no authority 
to convey the lands to her without a written authority from 
Absalom Bowers, the purchaser. 2dly. Because the legal 
title to the land remained in Morrice Balrer, at  the time 
of the sale to Goss, notwithstanding the sale to Bowers, 
and that Goss's deed being the oldest, it conveyed the 
legal titlein the land to him. 3rdly. That A. Bowers had 
purchased the land with the money of Morrice Baker, and 
for his benefit, and that, therefore, any title derived from 
or through the said A. Bowers, was fraudulent and void 
as to the creditors of the said Baker. 4thly. That A. 
Bowers, had given George Bowers (the plaintiff in the 
execution under which Goss purchased), permission to levy 
upon and sell the said tract of land. 

His Honor charged the jury upon the first point, that a 
purchaser of land at  an execution sale, might transfer his 
bid, and direct the sheriff to execute a deed to another, 
by par01 without writing. On the second point he charged, 
that the deed executed to Mary Baker, by the sheriff, on 
the 17th April, 1831, had relation back to the time of 
the sale, and that her legal title accrued from that time. 
On the third point, the jury were instructed that if they 
believed frornall the testimony taken together, that A. Bow- 
ers bought the land bonafide, with his' own money, and for 
his own use, he acquired a good title. But if they believed 
he bought it with the money of Morrice Baker, either in 
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whole or in part, and for the benefit of the said Baker DECEMBER? 
1836. 

or his family, it was a fraud on the creditors of Baker, and 
TESTERXAN 

A. Bowers would acquire no title by such purchase. On u. 

the last point the jury were told, that if the testimony POE. 

satisfied them, that A. Bowers had given express permis- 
sion to G. Bowers, to levy his execution on the said land 
arid sell it, it  would be a waiver of A. Bowers's title, 
and in that case, Goss acquired a good title. But if the 
permission spolien of was only conditional, and the condi- 
tion had not been cornplied with by G. Bowers, and Goss 
had no notice of such conditional agreement, before he 
purchased, the title of A. Bowers would not be affected 
thereby. The jury found a verdict for the lessors of the 
plaintiff, and the defendant, after an ineffectual motion for 
a new trial, appealed. 

No counsel appeared for either party in this court. 

, RUFFIN, Chief Justice.-We think that there is no error 
I in the instructions to the jury, of which the defendant has 

the least cause to complain. 
Tha t  lands bid off a t  a sale upon execution by one person, 

may be conveyed by the sheriff to another, by the direc- 
tion of the purchaser, was held in Smith v. Kelly, 3 
Murph. 507; an3 in Shamburger v. Kennedy, 1 Dev. 1. 
TVhether the direction be by writing or parol does not 
concern the defendant in the execution, or those claiming 
under him. I t  is a question between the sheriff and his 
bargainee on the one hand, and the first purchaser on the 
other. The  deed authenticates officially the fact of sale, 
and that fact is equally true as against the former owner, 
whether it he to A.or  to B., and followed by the deed, 
divests the title of the former owner. 

T h e  relation of the sheriff's deed, so as to make it 
operate from the sale is also settled in a number of cases. 
Davidson v. Frew, 3 Dev. 1. Pickelt V. Pickett, ibid, 6. 
Dobson v. iMurphy, ante, vol. 1, page 586. 

Upon the point of fraud the court gave the instructions 
prayed by the defendant ; and indeed went beyond them, 
by  saying, that if A. Bowers purchased with Baker's 
money, in whole or in part, and for the benefit of Baker 
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DEC-ER, or his family, he would get no title as against Baker's 
1836. 

. creditors. This was certainly going to every length the 
TESTERMAN 

a. defendant could desire; and further than we suppose is 
POE. correct, unless there was an intention to deceive creditors 

by claiming the purclrase as an  absolute one, when it 
really was only a security for that portion of the purchase 
money which Bowers advanced of his own. However, 
that point is out of the case at  present; because, under 
the instructions, the jury must have found that Bowers 
purchased for himself bona$de and with his own money. 

T h e  evidence upon which the fourth point was raised, 
might have been quite material as a circumstance denoting 
the intent of the first purchase. But supposing A. 
Bowers to h a ~ e  purchased bona ,ficle we cannot agree with 
his Honor, that even his unconditional consent to R 

second sale, by another creditor of Raker, extinguished 
his title. It does not appear, indeed, that this occurred 
prior to the directions of the sheriff to convey to the lessor 
of the plaintiff. But if it was, it could not operate to 
extinguish or transfer his title-being that to real estate ; 
although it might be a fraud on G. Bowers which might 
sustain a personal action a t  law, or found relief in another 
tribunal. But even this point has been found as to the 
fact, against the defendant. There is, therefore, no 
reason whatever, to disturb the verdict, and the judgment 
must be affirmed. 

PER CURIAM. Judgment affirmed. 
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- 
RRITTAIN 

EENJAIIIN S. BRITTAIN IJ. NELSON G .  HOWELL. 8.  

HOWELL. 

After the plaintif has been permitted to go on and prepare his case far trial, 
the court will not, upon the motion of the defendant, make a peremp- 
tory order dismissing the suit for want of a prosecution bond, but will. 
permit the plaintif7 then to prepare and file such bond. The sole object of 
the bond is to secure the defendant; and the court will use its power in  
regard to it, so as to protect him,. and advance the purposes of justice. 

THIS action was brought in the Superior Court of 
Rl'acon county, and the defendant appeared and plead i:l 

bar at the Fall Term of 1835. At the next term the trial 
was, upon affidavit, removed to Buncombe Superior 
Court, in which the transcript was filed a t  the Spring 
Term of 1536. In the last term, to wit, the Fall Term, 
1836, of Buncombe Superior Court, the defendant moved 
to dismiss the suit, because there was no prosecution bond 
on file. The plaintiff was not able to establish that he 
had given a bond to the clerk of Macon Court; but he 
then tendered in court a bond with sufficient sureties for 
the prosecution of the suit, which his Honor Judge DICK 
permitted him to file ; and thereupon the motion of the 
defendant was overruled, and he praycd an appeal ; which 
was allowed him. 

No counsel appeared for either party in this court. 

RUFFIN, Chief Justice, having stated the case, pro- 
ceeded :--We regret that his Honor allowed so frivolous 
an appeal from an interlocutory judgment. If the statute 
positively commanded the suit to be dismissed for want of 
a prosecution bond, it would not mean that it shculd be 
done, unless the motion was made at a proper time-that 
is, before any steps have been taken in the cause prepara- 
tory to a trial. Doubtless, the court will always see that 
the defendant is sufficiently secured in his costs, and a t  
any stage of the case will direct a bond to be given 
within a reasonable time, and in default thereof, will 
dismiss the suit. But it would be a gross surprise to 



108 IN THE SUPREME COVRT 

DECEMBER, make a peremptory order of dismission, after the defend- 
I83 6. 

ant had suffered the plaintiff to go on for two terms in 
BRITTAIN 

, his own county, and reach the second term in Buncombe. 
I ~ W C L L .  The sole object of the bond is to secure the defendant ; 

and the court will use its power in regard to i t  so as to 
protect him and advance the purposes of justice. The 
bond tendered by the plaintiff fully answered those pur- 
poses. Bonds are thus taken in cases of certiorari. Ros- 
seau v. Thornberry, 2 Law Repos. 442 ; and the sureties 
are charged in appeals. Lavender v. Pritchard, 2 Hayw. 
337. 1CPCuZloch v. Tyson and Person, 2 Hawks, 336. 
And an appeal bond even may be waived by going to 
trial. Fe~guson v. MCarter ,  N. C. Term Rep. 101. In 
fine, the court will render effectual the purpose of the 
legislature in requiring a bond, by providing a proper 
indemnity a t  any stage of a cause ; but justice must not 
be stifled by dismissing the suit, when the plaintiff offers 
to do the very thing the other side complains he has not 
done. The order of his Honor, we think is proper; and 
it must be so certified to the Superior Court. The defend- 
ant must pay the costs in this court. 

PER CURIAM. Judgment affirmed. 

AMBROSE K. WYATT, Chairman, &c., upon the representation o f  

SAMUEL MAUDLIN v. MORDECAI MORRIS. 

A covenant in an indenture of apprenticeship, under the act of 1769, (Rev, ch. 
69, s. 19,) to teach tile apprentice to read and write, according to lam, is 
not an engagement that the apprentice will, or shall learn to read and 
write. And if the apprentice is incapable of acquiring the art of reading 
and writing, afier propcr tllealis have been taken to teach him, the covenant 
is not broken. 

The case of Clancy v. Ovcrman, ante, vol. 1, page 402, approved. 

THIS was an action of COVENANT upon an indenture, 
whereby the relator was, by an order of the County 
Court, bound apprentice to the defendant, until he, the 
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relator, should arrive to the age of twenty-one years, and DECEMBER, 
1836. 

which the defendant covenanted, among other things, to - 
WYATT teach him " to read, write, and cppher, according to law." u3 

The  breach assigned was, that the defendant had wholly  ORRIS. 

failed and neglected to teach the said relator to read and 
write. Pleas, covenants performed ; and covenants not 
broken. 

Upon the trial, at Perquimons, on the last Spring Cir- 
cuit, before his Honor Judge DICK, the relator proved, by 
several witnesses, that he had remained in the service of 
the defendant until his arrival at  twenty-one years of age; 
that he was a young man of ordinary capacity, and that 
he could neither read nor write. The defendant, on his 
part, then proved, by one witness, that he had sent the 
relator to echo01 as much as two quarters in each year, 
for ten years ; and by another, that he, the witness, went 
to school with the relator between one and two quarters 
in each year, for four years, and that the relator went to 
school after witness had left it ; that the relator could read 
a little, but very indifferently, and witness did not know 
whether he could write. Upon this testimony, the 
defendant's counsel requested the judge to charge the 
jury, that, if the relator's inability to read and write 
arose from incapacity, or from unwillingness to learn, the 
defendant was entitled to their verdict; but his Honor 
refused so to instruct the jury, but charged them, that 
as the defendant had entered into a positive and uncondi- 
tional covenant under his hand and seal to learn the relator 
to read and write, if the evidence satisfied them that the 
relator could not read and write a t  the expiration of his 
apprenticeship, he was entitled to recover nominal 
damages, at  least. H e  further charged the jury, that if 
they believed the defendant's witnesses, and particularly 
his first witness, the relator had been sent to school a 
sufficient length of time to learn to read and write, and 
was only entitled to recover nominal damages." The 
jury returned a verdict for the plaintiff, and assessed the 
relator's damages to seventy-five dollars ; and the defend- 
ant, after an ineffectual motion for a new trial, appealed. 
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D E ~ E ~ ~ B E R ,  Ifinney,forthedefendant. 
1836. 

Deuerezrx, contra. 
WYATT 

DANIEL, Judge.-In the indenture of apprenticeship on 
which this action is brought, the defendant covenanted 
to teach the apprentice to " read. write and rypher, 
according to law ;" meaning thereby to bind himself to 
perform the duty required t)y the act of 1762, (Rev. ch. 
69, sec. 19.) This act, among other things, recpi re~,  
that  the master or mistress " shall teach, or  cause him or 
her (the apprentice) to be taught to read and write." 
The  engagement to teach, or cause the apprentice to be 
taught to read and write, is not an engagement that the 
apprentice will, or shail learn to read and write. The 
legislature did not mean to make the master or mistress 
an  insurer of these improvements of the mind of the 
apprentice. All that is required, is a diligent and faithful 
exercise of the means n e c e w r y  to effectuate the objects 
mentioned in the covenant. If  the apprentice is incapaci- 
tated to acquire the knowledge of reading and writing, 
after due means have been taken to teach him, the 
covenant is not broken. The judge charged the jury, 
that the covenant was positive and unconditional, to 
learn the apprentice to rend and write, and if, at  the 
end of the apprenticeship, he could not do these things, 
the covenant was broken, and the relator was entitled to 
recover, although the apprentice was incapacitated to 
learn;  that the circumstance of incapacity only went to 
mitigate damages. The case of CIuncy v. O~erman,  
(ante, vol. 1, 40'2,) is in conflict with this opinion of the 
judge, and seems to us to govern this case. W e  are of 
opinion, that a new trial should be granted. 
PER CURIAM. Judgment reversed. 
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STATE 
The President and Directors of the STATE BANK a. NATHANIEL B~~~ 

ROBARDS. v. 
ROBARDS. 

Where an agent had received money to pay off certain debts of his principal, 
and made a payment to the creditor, for which the principal mas by mis- 
tskc credited twice, such agent, in an action'against him by the creditor 
to recover the amount ofthe mistake, cannot be rendered liable therefor, 
iFit appears that he afterwards had a settlement with his princip~l, and 
paid over to him the balance remaining in his hands, after being allowed 
for only what he had actua!ly paid the creditor. 

THIS was an  action of AssnmsrT, in which a nonsuit 
was cntered a t  Wake, on the last Spring Circuit, before 
his Honor Judge SETTLE, subject to the opinion of the 
court, upon the following statement of facts. 

Willis Lewis, formerly of Granville county, was in the 
year 1828, largely indebted to the plaintiffs, on two notes, 
discounted a t  bank for his benefit. In that year he 
removed from the state, having appointed the defendant 
his agent and attorney, and placed in his hands a large 
amount of funds for the purpose of settling his business 
and paying his debts in this state. The  defendant, as 
such agent, paid into bank, upon the account of his prin- 
cipal, fifteen hundred and sixty-seven dollars, which, by a 
mistake of the officer of the bank, was placed to the credit 
of Lewis, on both notes, thereby giving him, Lewis, the 
advantage of the same payment, twice. The  notes, after 
being renewed from time to time by the defendant, in the 
name of his principal, were finally paid off by the defend- 
ant, on the 6th of March, 1832. Lewis having died, the 
defendant, in September, 1832, had a final settlement with 
his executrix, and paid over to her the sum of one hundred 
and sixty-six dollars, the balance then remaining in his 
hands of the effects of her testator. I n  that settlement, 
the defendant was allowed credit only for the sums which 
he had actually paid in discharge of the two notes in bank. 
H e  also a t  that time surrendered his vouchers, and had 
not since had any of the assets of the estate of Lewis in 
his hands. The  mistake in the entry of the above stated 
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DE~E~WBER, sum of fifteen hundred and sixty-seven dollars was dis- 
1836. - covered at  the bank in June, 1834. 
STATE 
BANK His Honor, upon this case, refused to set aside the judg- 

8.  ment of nonsuit, and the plaintiffs appealed. 
ROBARDS. 

No counsel appeared for the plaintiffs in this court. 
W. H. Haywood and Deuereux, for the defendant. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded :-The debt was originally contracted by Lewis, 
and the amount of the mistake is now the debt of his 
estate. The defendant personally never stipulated to pay 
it, although as agent he had renewed the notes at  bank in 
the name of his principal. I t  was nearly two years after 
the defendant had closed his agency, and paid the balance 
of the funds in his hands to the executrix of his principal, 
before the mistake was discovered, or any demand made 
of the defendant concerning the same. In  an action for 
not paying over money paid to the agent for a plaintiff, 
defendant may show that the plaintiff, by his conduct, did 
not consider the defendant as holding the money on plain- 
tiff's account; and that the d~fendant appropriated the 
money properly to other purposes, before the plaintiff 
called on him for it. Stewart v. Fry, Holt, 372; 1 Saund. 
P. and E. 66. These, and the authorities referred to by 
the defendant's counsel, show that the bank cannot sus- 
tain this action against the defendant. W e  think that 
the nonsuit was proper, and that the judgment must be 
affirmed. 

PER CURIAM. Judgment affirmed. 
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DECEMBEU, 
1836. 

JOHN SW INK v. JOHN FORT. SWINK 
u. 

FORT. 
By the act of 1715, (Rev. ch. 2, s. 5,) one year is the limitation to an action 

of trespass ai et armis to personal property. 

THIS was an  action of TRESPASS VI ET ARMIS, brought to 
recover damages for Idling the plaintiff's horse. Pleas, 
general issue, and the statute of limitations. Upon the 
trial a t  Anson, on the last Circuit, before his Honor Judge 
SAUNDERS, the jury returned the following special verdict : 
6 6  On the first issue, the jury find the defendant guilty of 
the trespass in killing the plaintiff's horse. On the 
second issue, they find the killing was more than twelve 
months, but within three years, before the commencement 
of the action." Upon the finding on the second issue his 
Honor rendered a judgment for the defendant, and the 
plaintiff appealed. 

Mendenhall, for the plaintiff. 
Winston, for the defendant. 

DANIEL, Judge.-This is a n  ac!ion of trespass vi et 
urmis on personalproperty. The  question is, whether the 
action is limited and barred by the act of 1715, within 
one year, or three years after the cause of action arose. 
T h e  !egislature, in the $ - s t  branch or part of the fifth 
section, enumerates the personal actions intended to be 
limited ; and trespass is one of them. I n  the second part  
of the same section, the legislature points out what actions 
shall be brought in three years from the time the cause of 
action arose ; and among those enumerated, there is one 
species only of the action of trespass particularly men- 
tioned ; it is trespass quare clausum fregit ; which clearly 
shows that every other species of the action of trespass v i  
et armis is excluded from the operation of this branch of 
the section. Then comes the third branch of the section, 
which runs thus; "and the said actions of trespass, 
assault and battery, wounding, imprisonment, or any of 
them, within one year after the cause of such action or  
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D ~ B ~ R I  suit, and not after." The counsel for the plaintiff con- 
1836. - tends, that the actions of trespass spoken of in this last 

SWINE . branch of the section, means trespass to or upon the person 
FORT. only, and not actions of trespass onpersonalproperty. The 

answer to this argument is, that the Iegislature clearly 
intended that the action of trespass, as a genus, should be 
limited as to time. This is evident, from the first words 
of the section, which begins thus, " all actions of trespass, 
detinue, &c." Of this action, only one species, namely, 
trespass quare cZausum fregit, is comprehended among the 
actions which are required to be brought within three 
years. If, therefore, the words, " said aclions of trespass," 
mentioned in the last branch of the fifth section, should be 
construed to relate only to actions of trespass on the 
person, then there would be no limitation of time at all, 
as to actions of trespass on personal property; which 
construction, we think, would be directly against the 
intention of the legislature, as declared in the beginnin$ 
words of the section. Our act of limitation is different 
in several respects from the British statute of James I., 
beside the cutting down of time. We do not perceive 
that there has been any mistake in the transcribing or 
printing the act of 1715, as it now stands in the Rev. 
Code. Swan and Iredell, in their revisals of the acts of 
assembly give us the act of limitations in the same 
words, and with the same punctuation. 

W e  are of the opinion that the judgment was correct, 
and must be affirmed. 

PER CURIAM. Judgment affirmed. 

NOTE. The limitation to actions of trespass on personal property is altered 
by the revised statutes, and is put upon the same footing with the limitation to 
trespasses upon real estate. 
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JOSEPH J. ALSTON v. CHARLES HAMLIN. 

The act of 1806 ( R e v ,  c. 701) having beenenacted on porp9se to exclude all 
parol evidence of a gift of slaves, necessarily avoids every parol estoppel 
that might be set up to defeat its operation. 

Where the owner of slaves made a parol gift of them to his son-in-law, who 
bequeathed them to his children, and died leaving his father-in-law executor 
of his will and guardian of his children, it was held, that the taking pos- 
session of the slaves and hiring thein out, first as executor and then as 
guardian, mas not a possession adverse to the title of the father.in.law; 
and that the statute of limitations did not begin to run against him until 
he had per~nitted a division of the slaves between his grandchildren, and 
delivered them over. 

I f  arbitrators to whom a question is referred, decline rendering a judgment, 
and only declare an opinion upon it ; or if mistalring the subject submitted, 
they adjudicate uot on the controversy of title between the parties, but on 
the conflicting claims between one of the parties and a third person, the 
parties will not be bound thereby; because in the one case, there is no 
award; and in the other it is not on the matter submitted. 

A letter written by the plaintiff, with the concurrence of the defendant, to 
two persons, calling upon them to say how he the plaintiff ought to dispose 
of certain slaves, which he had given since 1806, by parol, to his deceased 
daughter and son-in-law, between his granddaughter and the defendant, 
who had married another granddaughter, that had died, is not a submis- 
sion to arbitration of the plaintiff's title to the slaves in question; and no 
expression of opinion of the persons called on, in what form soever made, 
can be obligatory upon the plaintiff's title to such slaves. 

The acceptance uf a legacy uuder a will, mill not at law, prevent the legatee 
from setting up any claim which he may have to property bequeathed to 
another person in the same will. 

The Superior Court may in its discretion permit the plaintiff to amend his 
writ after a verdict in his favonr, and the Supreme Court has no right to 
supervise the exercise of such discretion. 

THIS was an action of DETINUE for four slaves by the 
names of Viney, Barney, Areny, and Dorcas. Pleas non 
detinet, statute of limitations, arbitrament and award. 
Upon the issues joined on these pleas, the case was tried 
at  Chatham, on the last Spring Circuit, before his Honor 
Judge DONNELL, when the following facts appeared in 
evidence. 

In  the year 1814, John B. Mebane, intermarried with 
a daughter of the plaintiff, upon which the plaintiff 
sent to him several slaves, among whom was the woman 
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DECEXBER, Viney now sued for, and another woman who bore the 
1836. 

other slaves in question while in the possession of the said 
ALSTON . Mebane. There was no written transfer of thesaid slaves 
H m m .  to the son-in-law, but they continued in his possession 

until his death in 1820, when besides the slaves sent him 
by the plaintiff, he had some others which had been put 
into his possession by his own father, and one which he 
had purchased himself, amounting in the whole, to not 
more than thirty-two. In July of that year the said John 
B. Mebane made his will, in which were contained the 
following clauses :- 

I 6  I give and bequeath to my two daughters, Cornelia 
and Martha, and their heirs forever, the following pro- 
perty, to be equally divided between them, whenever 
either of them shall marry, or come to lawful age, viz. : 
all my land, with its appurtenances, the whole of my 
negroes, with their increase until that time ; if I mistake 
not at  this time, thirty-two in number." Item, I give 
and bequeath to my father, John Mebane, and to my 
father-in-law, Joseph John Alston, each, the rifle gun 
which1 had from them." Ofthis will the testator appointed 
his father and the plaintiff executors, who proved the same 
a t  August Term, 1820, of Chatham County Court, and 
immediately took possession of all the slaves above men- 
tioned, and hired them out until the year 1827, advertising 
them as belonging to the estate of their testator, and taking 
the notes for the hire, payable to themselves as executors. 
The  notes for the hire were also returned in the inventory 
filed by the executors as part of the estate of their testator. 
From 1827 to the year 1832, the plaintiff and John 
Mebane continued still to hire out the said slaves, not as 
executors, but as guardians to their testator's children. 
During the life time of the testator, he had frequently 
recognised the right of the plaintiff to the slaves sent to 
him by the plaintiff, and on his death bed had declared 
to the plaintiff, that he had given the said slaves to his 
children, but he knew he had no title to them; upon 
which the plaintiff replied that I' your will is my will." 
It appeared that the rifle gun bequeathed to the plaintiff, 
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had been received by him, and appropriated to his own DECEMBER, 
1836. 

use. 
The testator, John B. Mebane, survived his wife, the ALy 

plaintiff's daughter, and left only two children, to wit, HAMLW. 

the  daughters mentioned in his will, with one of whom, 
(Cornelia) the defendant intermarried in the year 1831. 
I n  January 1832, three persons were selected by the 
guardians of the children and the defendant, to make a 
division of the slaves of which John B. Mebane died 
possessed, togeiher with their increase. A division was 
accordingly made, and the plaintiff, one of the guardians, 
being present thereat, delivered to tlre defendant in right 
of his wife, one moiety of the said slaves, including those - 
in dispute, as his property, under the will; and the 
defendant accepted them, took possession of them, and 
retained them, claiming them as his own. In July 1832, 
the defendant's wife died without issue, and in October, 
1833, the plaintiff demanded the slaves Viney, Barney, 
Areny, and Dorcas, of the defendant, and upon his 
refusing to deliver them, brought this suit in 1834. 

In relation to the question of arbitration and award, it 
appeared from the testimony of several witnesses who 
deposed to conversations between the parties, and from 
several letters written frum one to the other, that before 
the suit was brought, there was a proposition between 
the plaintiff and defendant, to refer the controversy rela- 
tive to the said slaves to arbitrators. After the con- 
versation referred to by the witnesses, a letter (marked E,) 
was addressed by the plaintiff to Joseph Rarnsay and 
Green Womack, and was sent by the plaintiff's son, who 
was to attend on behalf of the plaintiff; and who was 
accompanied by the defendant. A witness who was 
present when this letter was written, stated that he 
understood from the conversation between the plaintiff and 
defendant that the matter was submitted to Ramsay and 
Womack on the terms stated in the letter, which was in 
these words :- 

" Jan'y 15th, 1833. Messrs. Jos. Ramsay and Green 
Womack. An occurrence has taken place in my family 
which is a delicate one with me, so much so, that I feel 
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DECEMBER* unwilling to decide on it without having the opinion of 
1836. --- some of my acquaintances on the subject. I have, there- 

ALSTON 
, fore, in conjunction with Mr. Hamlin," (the defendant) 

HAXLIN. 66 selected you two gentlemen as proper persons, and 
should you not agree, to make choice of some other person. 
The  circumstance is this-Mr. Charles Hamlin, who 
married Cornelia Rlebane, seems to thin!i that the property 
of his deceased wife ought to be his. -4nd as I have never 
made a conveyance to any person, the painful duty 
devolves on me to say how it shall be disposed o f ;  
whether to Mr. Harnlin, or to Martha Mebane, the only 
surviving child of John B. Mebane, deceased ; that being 
the case, I hope you will be so obliging, for my satisfac- 
tion, to say in \.i hat manner you think the property 
would be rightly and properly disposed of. Tour  com- 
pliance, gentlemen, I do assure you, would greatly relieve 
my mind, and ever lay me under obligations to you. Mr. 
Harnlin has received one half of the hire of the negroes 
from the death of John B. Mebane to the Fresent time. 

Yours, &c. 
JOS. JYO. -41 STON." 

Mr. Ramsoy was called as a witness, and stated that he 
actedentirely upon thecontentsof this letter, not knowingof 
any other authority, or terms of submission to him and 
Mr. Womack-that they having called i n  a third person, 
had accordingly considered the matter understood to be 
in controvcrsy between the psrties, as stated in the said 
letter, marked E, and decided that the negroes should go 
to the  clefendant-that this decision was addressed to the 
plaintiff in the form of a letter signed by him, Ramsey, 
and Womack, and sent to the plaintiff by his son who 
had brought the letter E ; that no copy or duplicate was 
made of the letter containing the said decision ; that he 
considered himself as acting as an  arbitrator; and that he 
decided altogether upon the contents of the letter E ; 
and that he understood it was a controversy between the 
defendant and his wife's sister. H e  stated further that 
they did not consider themselves as deciding on the 
plaintiff's right, not supposing that matter referred to 
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them, and therefore not considering it. The letter con- DEYE;? 
taining the decision was not produced on the trial, but its ---- 

ALSTON 
contents were proved by the witness Ramsey. Mr. a. 
Womack was also called, and testified substantially the HAMLIN. 

same with Mr. Ramsey ; stating further, however, that 
when the letter containing the decision was handed to the 
plaintiff's son and the defendant, he told them that he did 
not consider the decision final, but merely as an opinion, 
as requested in the plaintiff's letter to Ramsey and him- 
self. 

Upon these facts the defendant's counsel contended, 
1st. That the possession of the slaves in question by John 
B. Mebanc, till his death; his bequest of them to his 
children; the qualification of the plaintiff as one of the 
executors of the will ; the receiving by the plaintiff of the 
rifle bequeathed to hirn by the will ; the hiring out of the 
slaves from the death of John B. Mebane till the end of 
the year 1831, first as one of the executors of the said 
Mebrane, and afterwards as guardian to his children; 
inventorying the hire of the said slaves as part of the 
testator's estate, and accounting therefor to his children ; 
the assenting to the division of the said slaves after the 
marriage of the defendant with one of the children, and 
delivering over the defendant's share to him, estopped 
the plaintiff from claiming the said slaves from the defen- 
dant. 

2dly. That the plaintiff was barred by the statute of 
limitations, on account of the length of time the slaves 
were hired out by the plaintiff and John Mebane, as 
executors of John B. Mebnne, and as guardians to his 
children. 

3dIy. That the plaintiff, having received the legacy of 
the rifle, and treated the slave bequeathed to his grand- 
children as their property, had thereby assented to the 
legacy to them of the said slaves ; and had elected to take 
the legacy given him in the will in lieu of his property in 
the slaves. 

4thly. That the plaintiff's right to the said slaves, was 
barred by the award of RSessrs. Ramsey and Womack, 
in favour of the defendant, upon the submission of the 
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DECEMBER, matter in controversy to .them. Upon this point the 
1836. ----- counsel for the defendant presented two views in their 

ALSTON 
. arguments to the jury ; contending in the first place, that 

HAXLIN. from the whole evidence in the case, arld more particularly 
from the letters and conversations between the parties in 
reference to a submission of the matters in controversy to 
arbitration, the jury would be well warranted in finding 
that the parties had agreed to refer the matter to arbi- 
trators, to make a final award between them; that it 
was not necessary that the reference should be in writing; 
that in pursuance of the agreement, Ramsey and Womack 
were appointed such arbitrators ; that I he letter marked 
E, of Alston to the arbitrators, was merely a statement of 
his views of his own right, and could not be considered 
as containing the terms of the submission, being signed only 
by Alston, and in the form ofa letter to the persons selected 
as arbitrators ; that in pursuance and by authority of the 
agreement and submission made between the parties, the 
said arbitrators, Ramsey nnd Womack, had made an 
award in favour of the defendant, which was in law final 
and conclusive of the right of property in the slaves ; and 
that although Ramsey and Womaclr were not informed of 
the agreement of submission, but supposed themselves 
acting merely upon the letter addressed to them by the 
plainti6 and although they supposed their decision not 
to be final or conclusive of the plaintiff's rights, yet, that 
in law, it had become so, being founded on an agreement 
between the parties to refer the matter in controversy to 
their decision, and that decision having been made by 
them. The other view presented upon this point by the 
counsel, was, that if the letter of the plaintiff to Ramsey 
and Womaclr, contained the terms of the submission as 
agreed upon by the parties, the decision of those gentle- 
men in pursuance of such submission in favour of the 
defendant's claim to the slaves, was conclusive on the 
plaintiff, and supported the plea of arbitrament and 
award, and entitled the defendant to a verdict thereupon. 

His Honor upon the three first points charged the jury 
adversely to the position contended for on behalf of the 
defendant. On the fourth, he instructed them that if, 
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from the evidence in the cause, they could collect that D ~ E M B ~ R I .  
1836. 

such a contract or agreement to refer the matter in con- 
troversy to arbitrators had been made between the parties, AL~TON 

U. 
as that contended for by the defendant's counsel in HAM,,,. 
argument, and that in pursuance of such contract of 
submission, arbitrators were appointed, and awarded or 
decided the matter in favour of the defendant, it was in 
law, a bar to the plaitiff's right of property in the slaves, 
and entitled the defendant to a verdict ; and this, although 
the contract of submission was not reduced to writing: 
and that if Ramsey and Womaclr were the persons 
selected by the parties, in pursuance of such contract of 
submission, their decision in favour of the defendant was 
equally conclusive upon the plaintiff, if they acted under 
the authority of, or in conformity to, such contract of 
submission, although they did not know a t  the time, the 
precise terms of the agreement ; and that their views as 
to the legal effect of their decision, though they may not 
have thought it final, would yet not render it less conclu- 
sive upon the plaintiff, in point of law. But on the second 
view presented by the defendant's counsel in argument, 
if the jury should be unable to find from the evidence in 
the case, any other agreement of submission or reference 
by the plaintiff, than that contained in his letter to Ramsey 
and Womack, before referred to, and if they found that 
said letter did contain the terms of said submission 
between the parties, then the decision of those gentlemen, 
in pursuance of such reference, did not conclude the 
plaintiff, or affect his right or title to the slaves in contro- 
;emy, if he should have succeeded in making out a title in 
himself. 

As to two of the slaves in question, another ground of 
defenke was taken on the trial, to wit, that the said slaves 
were named in the writ, Vicy and Amy, instead of Viny 
and Areny, and it was insisted, that such was the correct 
reading of the writ, and that it was the duty of the court 
to inspect the writ, and instruct the jury, that the slaves, 
Viny and Areny, not being sued for, no verdict could be 
given for them. For the plaintiff it was contended, that 
the names in the writ were meant for Viny and Areny, 
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DECEMBER, and that such was its true reading. I t  not appearing that 
1836. 

I---- the said slaves were known by any other names than 
ALSTON 

V. 
Viny and Areny, his Honor directed the jury to inspect 

WAMLIN. the writ for themselves, and charged them, that unless the 
names therein contained, were the names Viny and Areny, 
the plaintiff would not be entitled to a verdict for those 
two slaves, although he might be entitled to a verdict for 
the others mentioned in his writ. A verdict was rendered 
for the plaintiff for allt he four slaves, Viny, Barney, Areny 
and Dorcas. The defendant's counsel moved for E new 
trial; first, because of misdirection by the Court, in the 
charge to the jury ; and secondly, because the objection 
made to the writ ought to have been decided by the Court, 
and not referred to the jury. His Honor gave leave to 
the plaintiff to amend the writ, by writing the names Viny 
and Areny, plainly and legibly, and then overruled the 
defendant's motion for a new trial, and rendered a judg- 
ment; from which the defendant appealed. 

W. H. Haywood, Badger and Iredell for the defendant. 

Wnddcll and Detiereux for the plaintiff. 

GASTON, Judge.-We see no error in this case, on which 
to reverse the judgment. The estoppel, which was at- 
tempted to be set up, does not vary from that which was 
meffectually urged in the former suit between the same 
parties. Harnlin v. Alston, Ante, Vol. I. p. 479. W e  then 
held, and we think held properly, that the act of 1806, 
(Rev. c. 701), having been enacted on purpose to exclude 
all parol evidence of a gift of slaves, necessarily avoided 
every parol estoppel that might be set up to defeat its 
operation. The statute of limitations could not protect 
the defendant, for his adverse possession did not commence 
before the slaves were delivered over to him, a t  the end of 
the year 1831, and this action was instituted in April, 
1834. To so much of the Judge's instruction relative to 
the alleged award, as held-that if the jury could collect 
from the evidence, that the plaintiff and defendant had 
agreed to submit the matter now in controversy, to the 
decision of arbitrators, and the arbitrators had decided in 
favour of the defendant, such a decision was a bar to this 
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action, although the arbitrators did not know the terms of DECEDIBER, 
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the submission, nor regard their decision as final-no ex- --- 
ALSTON ception could be taken by the defendant, for it is substan- u. 

tially such as he prayed for, and at leust as favourable as HA~ILI.\.. 

he could have required. I t  is unnecessary for us, therefore, 
to examine into its correctness. W e  feel ourselves, how- 
ever, bound to say, waiving altogether the inquiry, 
whether a par01 submission could conclude the question of 
title, that if the instruction can be understood as holding, 
that if this question was submitted to the decision of the 
arbitrators, and the persons so appointed to decide, declined 
to render a judgment, but only declared an  opinion upon 
it ; or if, mistaking the subject submitted, they adjudicated, 
not on the controversy of title between these parties, but 
on the conflicting claims of the defendant and his deceased 
wife's sister, so understood, we apprehend it would be 
erroneous. In  the one case, there was no award ; in the 
other, the award was not on the niatter submitted. As to 
the residue of the instruction in relation to the award, we 
entertain no doubt of its correctness. If the letter E, ad- 
dressed to Messrs. Womack and Ramsey, contains the 
terms of the submission, it is indisputable, that the clues- 
tion of title between the plaintiff and defendant was not 
submitted to adjudication. According to that letter, these 
gentlemen were called on as disinterested friends, to give 
their opinion to the plaintiff, on a matter which he conceived 
himself competent to decide, but which, from considera- 
tions of delicacy, he was unwilling, of himself, to determine 
how he ought to execute the painful duty which had de- 
volved on him, of disposing of the negroes which he had 
given to his daughter, the wife of John B. Mebane, but 
which he had never conveyed, and which therefore re- 
mained, in law, his property, whether wholly in favour of 
the surviving child, or partly in favour of the husband of 
the deceased child of such son-in-law. No expression of 
opinion, by these gentlemen, in what form soever made, 
could be obligatory upon this submission. 

I f  the defendant can avail himself of the implied election 
which was insisted on at  the trial, it must be before a tri- 
bunal, competent to decide upon the equity of such elec- 
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D E c E M ~ R *  tion. The principle of election, as here asserted, is a 
1836. 

principle of equity, proceeding on the doctrine of an irn- 
ALETON plied condition, of which a court of equity, in a proper 

HABLIN. case, will enforce the performance, by compelling the lega- 
tee, if he elects to take the bequest, to make compensation 
out of his own property to the disappointed legatees. In 
the will, there is no condition expressed, that if the plaintiff 
take the rifle, he shall relinquish these negroes to the tes- 
tator's children. Without stopping to inquire what would 
have been the effect of such a condition, had it been ex- 
pressed, it is, in this case, clear, that the law has not taken 
away these negroes from the plaintiff, because he accepted 
of this legacy. 

In regard to all that is stated in the case, as to the sup- 
posed mistake in the writ, it is enough to say, that the 
court had a discretion to amend the writ, and that we 
have no right to supervise the exercise of that discretion. 

PER CURIAM. Judgment affirmed. 
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JOHN A. KNIGHT et al, v. STEPHEN WALL. KNIGHT 
7). -. 

WALL. 
Where a legacy is given to a described class of individuals, as to the children 

of A. B., and no period is assigned for the distribution of it, the persons 
answering this description, at the death of tlie testator-that is, the children 
of A. B., then in existence, or legally considered as then in existence-are 
alone entitled to the bequest. But when the enjoyment of the thing given 
is not to be immediate, but is postponed to a particular period, as at the 
death of A. B., and there are no special provisions in the will indicating a 
dizerent intent, then not only those who answer the description at the 
death of the testator, but those who come into being after his death, and 
before the time when the enjoyment is to take effect, so as to answer the 
description at  any time before that assigned for t!le distribution, are all 
entitled to take : and if any thus entitled to take die before the period of 
distribution, and there are no words in the will indicating an ulterior dis- 
position of their interests, as to the survivors, they are vested interests, and 
are transmitted to their representatives. 

A bequest by a testator of a negro girl and her increase to his daughter, for 
life, and after her death, that " the girl shall go to the children" of his 
daughter, will carry the increase of the negro girl, as well as the girl her- 
self to the children, after their mother's death, although such increase are 
not mentioned in the bequest over, unless it appears from other parts of the 
will, that the testator intended otherwise. 

A copy of a will made in another state, with its probate certified by the 
judge of the court in x~hich it was proved, and accompanied by the testi- 
monial of the governor of that skte, that the person who gave that certifi- 
cate, was the proper officer to take such probate, and to certify the same, 
is a sufIicient authentication of the will, under our act of 1802, (Rev. ch. 
623,) to authorize its reception as evidence in our courts. 

No demand is necessary to be shown, in order to sustain the action of detinue 
for slaves, where it appears, that when the action was brought, the defend- 
ant held and claimed them as his o m  property. But if it were neces- 
sary, a demand made by one of severalplaintiffs would be sufficient, where 
it was not objected to by the defendant at the time it was made. 

A title to slaves cannot be acquired by a par01 estoppel. 

THIS was an action of DETINUE for a negro woman 
slave named Grace, and her four children, Juno, Beck, 
Wisdom, and Wesley, tried at Anson, on the last Circuit, 
before his Honor Judge SAUNDERS, 

The plaintiffs claimed title under a paper writing, pur- 
porting to be the last will and testament of William Hicks, 
who resided in the state of South Carolina, and died there, 
in the year 1791. A copy of this writing, together with 
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DECEMBER, its probate, certified by the judge of the Court of Ordi- 
1836. - nary, where the same was proved, and accompanied by 

KNIGHT 
, the testimonial of the Governor of the state of South 

W*LL. Carolina, that the person giving the certificate was the 
proper person to take such probate, and to certify the 
same, was offered in evidence by the plaintiffs, and objected 
to by the defendant, upon the ground that it was not 
properly authenticated; but was received by the court. 
This will contained the following clauses: Unto to 
my daughter Obedience I do give and bequeath one negro 
girl named Hannah, during the said Obedience's natural 
life, and after her decease, the said girl shall go to the said 
Obedience's children. Unto my daughter Frances I do 
give and bequeath one negro girl named Grace, and her 
increase, during the natural life of the said Frances, and 
after her decease, the girl shall go to the said Frances's 
children. Unto my daughters Elizabeth and Martha, I 
do give and bequeath one negro wotnan named Rose, and 
child, Flora, in the following manner-the said Rose and 
child, as likewise her increase, to remain in possession of 
my executors, to support my above named daughters, till 
the time that my daughter Martha shall be fourteen ; and 
then she, the said negro, and her increase, shall be equaIly 
divided between my said daughters Elizabeth and Mar- 
tha." Prior to the death of the testator, his daughter 
Frances had intermarried with Moses Knight, and had 
two children, to wit, Benjamin Knight, and Anna, after- 
wards married to Daniel MrIntosh; and after the death of 
her father, the said Frances had four other children, to 
wit, John A. Knight, Elizabeth, afterwards married to 
Caleb Curtis, Frances, afterwards married to CulIen G.  
Britt; and Sarah Knight. Of these children, Benjamin 
and Sarah died in the lifetime of their mother, who died 
in May, 1828, about eleven months before the commence- 
ment of this suit. The action was brought in the names 
of the surviving children, together with the husbands of 
the females, and the administrators of Benjamin and Sarah 
Knight, deceased, to recover from the possession of the 
defendant, the negro girl, Grace, mentioned in the will of 
William Hicks, and some of the children which she had 
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borne since the death of the testator. For the plaintiffs DECEMBER, 
1836. 

it was contended, that by the bequest in the will above- ------ 
KNIGHT mentioned, to the testator's daughter Frances, she took a n. 

life estate in Grace and her increase, and that after the WALL. 

death of the said Frances, Grace and her increase became 
the property of the said Frances's children ; but it was 
objected by the defendant, that the girl Grace only, and 
not her increase, was given to the children of the said 
Frances after her death ; and his Honor was requested so 
to charge the jury, which he refused. The defendant 
objected also, that there was a misjoinder of plaintiffs, 
and moved for a nonsuit upon that ground, contending, 
that as Sarah Knight was born after the death of the 
testator, and died before her mother, no interest under the 
said bequest vested in her, and that consequently her 
administrator was improperly made a party ; and that as 
Benjamin Knight also died before his mother, his repre- 
sentative was likewise improperly joined in the action, as 
one of the plaintiffs. This point was reserved by his 
Honor, and subsequently decided against the defendant. 
The defendant set up title to part of the slaves in ques- 
tion under a judgment and execution against Moses 
Knight, the husband of the legatee for life; and to the 
remainder under a purchase at a sale made by a trustee 
to whom the said Moses Knight had conveyed them for 
the purpose of securing the payment of certain debts ; and 
it was contended for the defendant, that having acquired 
the possession of the said slaves legally, it was incumbent 
on the plaintiffs to show that they had made a proper 
demand before the bringing of their suit. T o  prove that 
such a demand was made, the plaintiffs introduced a wit- 
ness, who testified, that in September, 1828, he went with 
John A. Knight, one of the plaintiffs, who said to the 
defendant, " I demand of you Grace, Juno, Beck, Wisdom, 
and Wesley," to which the defendant made no reply. 
For the defendant it was insisted, that as John A. Knight 
was not alone entitled, it was necessary that the demand 
should have been made by the authority or with the assent 
of all the plaintiffs, and that this must be shown in evi- 
dence to the jury; and his Honor was requested so to 
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DEEMBBR, charge. The defendant then introduced testimony to 
1836. 

show, that the slaves in question had been for many years 
KNIGHT . in the possession of Moses Knight, who had kept and used 
WALL. them as his own; that they were generally regarded in 

the neighbourhood as his property; that at  the sale made 
by the trustee aforesaid, one of the plaintiffs was present, 
and bid for one of the said slaves, and another plaintiff, in 
answer toan inquiry about the title, said, that he knew of 
no adverse claim to that of Moses Knight; and the defen- 
dant proved further, that two of the plaintiffs then held two 
of the children of Grace born after the death of the testator, 
as their own property, under titles acquired from hloses 
Knight, in his own right. From this the defendant con- 
tended, that as the plaintiffs claimed under a written 
instrument, they were presumed in law to be cognizant of 
its contents, and that therefore their conduct was decep- 
tive and fraudulent towards him, and that they were 
thereby estopped from setting up a claim to the said slaves. 
His Honor instructed the jury, that as to the demand, if 
they were satisfied from all the evidence in the cause, that 
it was made by John A. Knight, under the authority and 
with the assent of the other plaintiffs, and the defendant 
did not thenobject to the authority, but held the slaves in 
his possession, it was a sufficient demand to sustain the 
plaintiffs' action: and as to the question of fraud, that 
although the presumption might be that every person who 
had a written title to slaves, knew of the existence of that 
title, and that although two or more of the plaintiffs might 
have been at  the sale of the said slaves, and then expressed 
the opinion, that the title of hfoses Knight was good, yet 
if the jury should believe that the plaintiffs were really 
ignorant of their rights, and acted honestly in what they 
said and done, they could not be chargeable with such 
a fraud, as to affect their rights. A verdict was rendered 
for the plaintiffs, and the defendant appealed. 

Badger, for the defendant. 
Devereux, for the plaintiffs. 

GASTON, Judge, after stating the case, proceeded :-It 
may well be questioned, whether the refusal of the non- 
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suit and of the instruction prayed for, brings befire this D ~ c s ~ l n + ~ ,  
1836. 

court matters proper for its consideration. The  will was 
I<N:GHT made in South Carolina, and all disputes about its inter- v. 

prettttion should be determined by the law of South Caro- WALL. 
The inter- linn. The  courts of this state do not know the law of pretationof 

other states, and a controversy respecting that law is ~ \ v i l l m a d e  
in another 

ordinarily one of fact, which must be decided on evidence state, njust 

by the jury, under the instruction of the court. State v. be deter- 
mined ac- 

Jnckson, 2 Dev. 563. The only exception to this principle, cording t~ 

that we are aware oE, is to be tbumi rvhm the plea of the laws of 
t!iat state. 

nu1 teil reco~d is pleilded to a judgment, or othcr proceed- Tile courts 

ing of a court of record in another state: when, from the $tF,"tst"te 
necessity of the case, the court to whom i t  is exhibited know the 

law of ~ t h e r  must pass not only upon the existence of the supposed a,ld 
record, but upon its legal eKect. Cwtw v. Wilson, ante, a contra- 

!-erey re- 
vol. 1,  p. 364. P t  dom not appear that  any evidence was specting 

offkred in this case of the law of South Carolina; but as that law is 
ordinarily 

the counsel on both sides have argued these poi~lts upon oneoffact, 

the construction of a will made in Nortim Carolina, both zFhc 
assuming as a fact, t!iat the iaw of Satitil C*arolina is the decidedon 

same with ours, me liave examined the points, and shall evidence by the jury, 
declare our opinion upon them. undor the 

instruction T h e  o$jection of a lnis,jnii~tler of piaintifi's seems to us ortheccurt. 

unfounded. I t  assumes, that one of two cor~structjons T l l e o n l ~  
exception 

might be put upon this will. I t  assunies, that the word to thisrulc, 

6i children" e i ~ h e r  comprehends such only of the children is ~z-hcn a 
nul tiel 

of the testator's daughter, as we,re in being at tile death yecord is 

of the testator-and if so, those subsequently h r n  had no :::$&! 
interest in the subject given-or i t  coniprehends tbose merit of a 

court of re- who were in being a t  the death of the legatee for life, cord in 

and in that event the representatives of the children who another 
state, in 

died in her lifetime-or a t  all events the representatives which case 

of Sarah Knight, who was born after the death of the the court 
here must 

testator, and died before the legatee for life-have been passnot 

improperly joined as plaintiffs. Tire understand the rnles  ti:::^: 
applicable to words of this description to be well settled. ence of the 

Where  a legacy is given to a described class of individuals, ~ ~ ~ ~ ~ ~ , e ~ u t  

as to the children of A. B., and no period is appointed for upon its 
legal effect. 

the distribution of it, as the legacy is due at  the death of 
the testator, and the two years allowed to the executor 
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DECEMBER, for settling the estate are given but for the convenience 
1836 

__L. of the estate, the rights of the legatees are settled and 
KNIGHT . determined a t  the death of the testator. Unless, there- 
WALL. fore, something else appears in the will to indicate a 

different intent, the persons answering the description a t  
his death, that is to say, the children of A. B. then in 
existence, or legally considered as then in existence, are 
alone entitled to the bequest. When the enjoyment of 
the thing given is not to be immediate, but is postponed 
to a particular period, as a t  the death of A. B., and 
there are no special provisions in the will indicating a 
different intent, then not only those \?. ho answer the 
description a t  the death of testator, but those who 
come into being after his death, and before the time when 
the enjoyment is to take effect, so as to answer the 
description a t  any time before that assigned for the distri- 
bution, are all entitled to take. In the latter case all are 
embraced, because no inconvenience can result from 
taking them in, and each one of the family of children is 
supposed to have been comprehended by the testator 
within such general words. If any thus entitled to take, 
die before the period of distribution, and there are no 
words in the will indicating an ulterior disposition of their 
interests, as to the survivors they are vested interests, and 
transmitted to their representatives. This was held in the 
case of Devisme v. Mello, 1 Bro. Ch. Ca. (appendix) 537, 
with respect to the interest of one in being at the testator's 
death, and dying before the legatee for life. On the same 
principle it follows, that this transmissible character is 
impressed on the interest of one coming into being after 
the testator's death, and predeceasing the legatee for life. 
But this conclusion does not rest on principle only; it 
has been sanctioned by several decisions. In Spencer v. 
Bullock, 2 Ves. J r .  687, it was recognized as the estab- 
lished rule by the Master of the Rolls, though because of 
peculiar provisions in  the will, he held the rule not appli- 
cable to the case before him; but in Taylorv. Langford, 
3 Ves. 119, a case in point, he not only admitted the rule 
but applied it. Malirn v. Barker, 3 Ves. 151. Middle- 
ton v. Hessenger, 5 Ves. 140, and Walker v. Shore, 15 
Ves. 124, are also direct authorities upon the point. 
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W e  are also of opinion that construing the clause in DECEMBER, 
1836. 

question by the law of North Carolina, the Judge could ---- 
KNIGHT not give the instruction which was asked for by the 

defendant. From the first settlement of our state, it has WALL. 

been a rule of property in limitations of slaves to one for 
life, with remainder to another, that the remainder carries 
the increase with theslaves,and vests the property thereof 
in him to whom the remainder is limited. Whether this 
rule was adopted in order to compensate the remsinder- 
man for the deterioration of the parent stock by age 
whiist in the service of the temporary owner;  or was 
founded on custorns and legal notions brought into the infant 
colony by emigrants from Virginia, who were among its 
earliest settlers-it has been held as one particularly con- 
venient for making a future provision in slaves, always 
regarded as far more valuable and permanent than other 
personal property, suited to the exigencies of growing 
families. According to this rule, the increase of Grace, 
as appurtenant to, and in legal contemplation, a part of 
Grace, became the property of the ulterior legatees, sub- 
ject to the tetnporary interest of their mother, unless it could 
be clearly collected from the will that the testator excluded 
the increase from the gift of the parent stock. Upon this 
will such an intention is not to be collected. I t  is true 
that the increase are mentioned in the bequest for life, and 
are not mentioned in the bequest of the remainder ; but the 
expression of what the law implies is but superfluous ; and 
the omission to mention with the thing given, that which 
the law annexes thereto, and considers as a part thereof, 
furnishes no reason to reject the legal sense of the gift. 
Besides, if the testator did not dispose of the increase in this 
clause, what did he intend should become of them ? The 
first legatee, his daughter, could enjoy them only her 
life; for as he expressly declares-if not given to her 
children, then upon her death, they must fall into the 
residue, but this dead daughter is one of those to whom 
the residue is given. Is there not a moral certainty that 
he did not intend this? No aid is furnished in support 
of the construction set up by the defendant by a recurrence 
to the other clauses of the will. I n  a former clause a 
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DEm'lBER* negro girl Hannah, is given tothe testator'sdaughterobedi- 
1836. -- ence for life, and aftec Ihes clqtl-i, f o  the children ofObedi- 

KNIGHT 
v. ence, and the word " increase" is not csed a t  all. I n  a sub- 

R'ALL. sequent clause, two nr'groes, Rose and Flora, are directed 
to remain in the p o ~ s ~ s ~ i o i i  of hi.; executors, until his 
daughter Martha shall attain fourteen ycars of age, and 
then to be divided between his daughters Eiizaheth and 
Martha : and i n  this clause the term " jmrease" is used 
both in the special and in the ulterior disposition. On a 
comparison of these clauses, it seems to us apparent, that 
sometimes the testator omits the term < '  increase," and some- 
times inserts it, when in all he intends the increase to pass. 

The other exrepiions mentionrd in the record, and not 
argued here, could not have been maintained. The  
instrrmcnt ogered in evidence as the will of William Hicks, 
a n d  its probate, were duly authenticated, according to the 
requirements ofour act of 1802, (Rev .  c. 623,) and therefore 
they were properly received in evidence. All the time when 
this suit was instituted, the defendant held and claimed the 
negrocs succ! for as his property, and therefore, no demand 
wasnecessary ; but if a demand had been necessary, a suffi- 
cient one was fully proved, if the jury credited the 
testimony. The  aIIeged estoppel was of no avail for many 
reasons. I t  i.; cnough howeter to say, that d title in slave 
property cannot be made out by a par01 estoppel. I f  any 
fraud n e r e  practised on the defendant by the plaintiffs, or 
any ofthem, he must seek redress as he may be advised ; 
but such fraud transferred to him no legal title in the 
slaves. I n  the present case, I~owever, the fact as to the 
supposed fraud was, and as we think unnecessarily, sub- 
mitted to the jury, and by their verdict they have nega- 
tived it. 

PER CURIAX. Judgment affirmed. 
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KNIGHT 
JOHN A. KNIGHT et al. v. FRANCIS T. LEAK. v. 

LEAK. 
A vested remainder in slaves may be sold during the life of the tenant for 

life, under a$. fa, against the person entitled to  such remainder. 
Upon an execution against A, and R., if the sheriff levies upon and sells a 

certain slave, who was in the pusseasion of A,, as the absolute property 
of A., and in  the biil of sole descl ibcs the slave as the property of A., the 
interest of B. in such slave, mill not pass by such sale, though, in fact, A. 
had only a limited intcrest in the slave, and B. mas entitled to the absolute 
property in remliuder ,  

DETIKVE for a slave named Bob, brought by the same 
persons who were plaintiff3 in  the preceding case of Knight 
et al. v. 'Wall, and tried at  the same time. One question 
was presented in this case, arising upon an exception to 
the charge of the Judge, by the defendant, besides those 
that were raised in that case. 

T.Villiam Hicks, by his last will, bequeathed a negro 
girl, Grace, to his daughter Frances, for life ; and after the 
death of the said Frances, to her children. Frances, the 
legatee for life, was the wife of Moses Knight, who. by the 
assent and delivery of the executors of Hicks, took posses- 
sion of Grace; and Bob, the slave in controversy, was 
born of Grace, while thus in his possession. A judgment 
was rendered against the said Moses Knight, and also 
Caleb Curtis and Daniel M'Intosh, and a$. fa. duly issued 
thereon, to the sheriff of Richmond county. At  this time 
Mrs. Knight was yet alive, and the persons havinga vested 
interest in remainder in the slave Bob, were her four chil- 
dren, and the representatives of two children, who were 
dead. Anna M61ntosh, one of the plainti% and one of 
these children, was the wife of the said Daniel RI(1ntosh; 
and Elizabeth Curtis, another plaintiff, and also one of 
these children, n7as the wife of the said Caleb Curtis. This 
suit, upon the death of Mrs. Knight, was brought by all 
the living, and the representatibes of the deceased chil- 
dren, and the defendant set up a title to Bob, under a pur- 
chase from the sherig, a t  a sale under the said execution, 
and exhibited as evidence of his purchase, the bill of sale 
of the sheriff. The defendant insisted that under this bill 
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DECEMBER, of sale, he had acquired, not only the temporary interest 
1836. --- of Moses Knight, but the interests in remainder of Mrs. 

KNIGHT . M61ntosh and Mrs. Curtis, and therefore the present action 
LEAK. could not be maintained against him. The bill of sale 

recited the execution, and that, by virtue thereof, the sheriff 
'' did levy on a certain negro boy by the name of Bob, 
about fourteen years old, the property of Moses Knight, 
and having advertised, according to law, did expose the 
same to sale at the Court-house to the highest bidder, when 
Francis T. Leak became the highest and last bidder, at  
the sumof three hundred and thirteen dollars, twenty-five 
cents;" and then the sheriff's deed proceeded to declare 
that "in consideration of the said sum paid by the said 
Leak, I hereby sell and convey the said boy to the said 
Leak." There was no other evidence given of the levy, 
but the defendant introduced testimony to show, that John 
A. Knight, one of the plaintiffs, was present at the sale, 
and advised the defendant to purchase the boy Robert, 
saying that he was a fine boy, and that the title of Moses 
Knight was good ; that the said boy was then sold abso- 
lutely, and that Curtis and M61ntosh were present at the 
sale, making no objection, but assenting thereto. His 
Honor was of opinion, and charged the jury, that nothing 
passed under this sale but the interest of Moses Knight, 
c 6  which alorie was sold, as appeared from the sheriff's bill 
of sale." To this opinion and instruction the defendant 
excepted. 

Badger, for the defendant. 

Devereux, for the plaintiffs. 

GASTON, Judge, after stating the case as above, pro- 
ceeded :-Doubts have recently been entertained and ex- 
pressed, whether a remainder in a chattel, can be sold on 
a $. fa. These doubts arise because of the difficulty of 
making such a seizure of interests of this kind, as the law 
requires of sheriffs, in a levy of personal property, consis- 
tently with the right of possession in the present holder ; 
and because of the necessity of actually exhibiting, at the 
time of sale, the chattel which is offered, or any interest in 
which is offered by the sheriff for sale. They are rendered 
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more imposing, by a consideration of the sacrifices, almost DECEMBER, 
1836. 

unavoidable, in a sale of the right to a future enjoyment of. 
a chattel, not only perishable in its nature, but so liable to KNy 
be. eloigned before the period of enjoyment arrives. These LEAK. 
last suggestions would, no doubt, have great weight in 
interpreting the enactments of our act of 1812, (Rev. C. 

830,) in relation to the sale, under execution, of equitable 
interests, where the words of the statute do not clearly 
embrace them. But we believe that the rule of law is, Allvested 

that all vested legal interests of the debtor, which he him- ~~~~~p~ 
self can legally sell, in things which are themselves liable debtor, 

which he to be sold, under a 6. fa., may also be so sold. Thus the himselfcan 
goods of a pawner, or of a lessor, in the hands of a pawnee !egalb sell1 

In things 
or lessee, may be sold by the sheriff, subject to the present whichare 

right of possession of the pawnee or lessee. 2 Tidd's Prac. themselves 
liable to be 

8th ed. 1042. Such has been the common practice in our soldunder 

state, and although we are not aware of any express adju- ~ & f ~ i s 0  
dication affirming it, we have never heard of any judicial be so sold. 

disapprobation of it, and we are not at liberty to hold it as 
against law. How the sheriff is to cause the possessor and 
temporary owner to produce the property at the day of 
sale, is an inquiry with which we need not now embar- 
rass ourselves, as in this case the negro was actually pre- 
sent. W e  also understand the law to be, that the husband, A husband 

jure mariti, has such a dominion over the vested legal in- ~ ~ , ' G , " ~ $  
terest of his wife, in a chattel, real or personal, of which a dominion 

particular estate is outstanding, that he can sell such inte- 
rest, so as to transfer it completely to the purchaser, and interest of 

 hi^ wife in that the law can transfer i t  for his debts. W e  understand a chattel, 

the effect of an assignment by the husband, of his wife's realorper- 
sonal, of 

equitable interest in a chattel, in which she has not the which a 

right of immediate enjoyment, to be different, for such p articular 
estate is 

assignment will not prejudice her right, should he die be- outstand- 

fore her, and before the period allotted for such enjoyment Ifi k!f he 

to take effect. Hornsby v. Lee, 2 Mad. 16. Purden v. Jack- such inte- 

son, 1 Russel, 1. Bonner v. Martin, 3 Russel, 65. It is per- rest, so as 
to transfet 

fectly established in this state, that a vested remainder in a it corn- 
pletely to slave dependent on a life estate in another, is a legal inter- the pureha. 

est. We  are therefore ofopinion, that these interests of Mrs. FRr ; Or the 
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DECE.\IBER, McIntosh and Mrs. Curtis might have been sold under the 
1836 execution against their husbands. 

KNIGHT 
V. 

But we agree in opinion with the Judge, that these inte- 
LEAK. rests were not sold by the sheriK The deed of the sheriff 

law can professes to transfer property, in execution of an authority 
transfer it confided to him by law, and is not to be construed with 
for his 
debts. the same favour to the vendee, as the deed ofan individual, 
Butthe disposing of things over which he claims uncontrolled do- 
law is dig 
fercntasto minion. Nothing can pass by the sheriff's deed, but that 
the assign- which he has levied upon, and which was known, a t  the 
ment by a 
husband of time of sale, as the subject-matter thereof. Sheppard v. 
his wife's Xirnpson, 1 Dev. 237. Southerland v. Cox, 3 Dev. 394. 
equitable 
interest in Any relaxation of this rule would be highly mischievous, 
a chattel, in 
which in preventing fair competition, and producing ruinous 
has not the sacrifices. I f  there be any case, calling for the rigorous 
right of irn- 
mediate application of this rule, it is when reversionary interests- 
enJ0yment1 rights to future enjoyment-are disposed of by judicial 
for such 
assignment sales. These are not the usual subjects of such sales. 

Their existence, nature, limitations, are not inquired 
prejudice 
her right, into, unless attention be explicitly called to them. With- 

he out a distinct annunciation that such interests are exposed 
die before 
her,and be- to sale, every one understands that the immediate owner- 
fore the 
period al- ship, limited or absolute, is that for which a price is de- 
lotted for manded, The  sheriff's deed but authenticates the trans- 
such enjoy- 

action, and shows that the transaction was a sale of 
take property in possession. I t  recites the subject-matter of 
effect. 
Thedeedof the sale to be negro Bob, " the property of Moses Knight," 
the sheriff and this recital yz~alijies the subsequent part of the deed, 
professes to 
transfer as t,he annunciation a t  the sale, in the same words, mould 
propertyyin characterise the sale itself. I t  may be, that if the mistake 
execution of 
an authori- had been in supposing the property to be in one defendant, 
ty confided when, in truth, it was the property of another, inasmuch 
to him by 
law, and is as there was no mistake in the thing sold, the property 
not to be 
construed might pass, notwithstanding the mistake of title. But here 
with the one thing was sold and another is claimed. The  negro was 
same fa- 
vour ,, ,he sold as the property of him who had t he negro in posses- 
vendee, as sion, and this without further explanation, means the im- 
the deed of 

individ. mediate property in said negro; and the purchaser claims 
ualt dispos- what was not sold, a right of future enjoyment, if the negro 
ing of 

should outlast his living owner. The  misfortune of the 
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defendant is, not that he did not obtain what he purchased, D R ~ M B E B ,  
18.36. 

the property of Moses Knight, but that, instead of Moses - 
KNIGHT Knight being the absolute, he was only the limited owner e, 

of B A .  W e  think that the Judge was warranted in thus P E ~  

considerin,g the sale. upon an examination of the bill of :,ii$i 
sale, independeutiy of all extrinsic proofs. But take the claims un- 

controlled 
bill of sale, in connection with the tlt4'endant's testimony, ,jolninion. 

and the truth is undeniable. Nothing was then known Nothing 
can pass by 

of any reversionary interests i n  the negro Bob-nothing the ,her. 

but Moses Kiligii:'~ interest was set up Tor sale, and that E:tf,":d* 
wits supposed to be an n k d u t e  interest, but proved to be which he 

an interest during t h ~  llfc of his n ife only. has levied 
upon, and 

The othcr objections reled o n  i n  I his case, are overruled which was 
khown at 

for the reasons set forth in the case of Knight and others v. time of 
wall. sale as the 

subject- 
matter 

PER CURIAX. Judgment affirmed. thereof 

JOHN A. KNIGHT, et al, v. WALTER LEAIi, et al. 

PER CURIAX. -Thiq cause presents no exceptions in 
addition to those whrch have been considered and over- 
ruled in the suit brought Oy the same plaintiffs against 
Stephen Wall. The judgn1~11t must therefore be affirmed. 

Badge?., for the defendants. 

L)euereu,z., for the plaintiffs. 



IN THE SUPREME COURT 

SKINNER 
0. Den, ex dem. CHARLES W. SKINNER v .  AUGUSTt'S MOORE. 

MOORE. 
A judgment rendered on an original attachment cannot be avoided or 

reversed, or treated as a nullity by a mere stranger, for error or irregu- 
larity in t!~e proceedings, upon which the judgment was rendered. 

Uuder the G5th seclion of the act of1777 (Rev. C. 115,) the county in which 
an attachment should issue, returnable to the County Court,is the county 
from which tbe debtor has removed, or is removing himself privately ; 
and if it be issued, and returned to the Counly Court of any other county 
~vliere t lx  dcbtor may have property, it may be abated by plea for want 
of jurisdiction as to the person ; but if no such plea be put in, and the 
creditor obtains a judgment for his debt, the same being within the 
jurisdiction ofthe County Courts, such judgment will be valid and conclu- 
sivc. 

By our attachment law, a judgment obtained upon a pro eer'ing in a? origiral 
attachment, is placed upon the same footing with a judgment rendered in 
a Court of Record, according to the course of the common law. I t  cannot 
hi c,., .LI. i ~ ,  peached by evidence or by plea, except by a plea 
denying the existence of the record, and is conclusive until it be set 
aside by the same court, or reversed upon a writ of error or on appeal by a 
superior tribunal. 

Where it appears from the record that the property attached is not the pro- 
perty of the debtor, the judgment thereon is absolutely null and void; for 
an appearance, or a service of process on the person or property of the 
defendsnt, is essential to the validity of every judgment; but the fact that 
the property attached was not that of the defendant, cannot be shown by 
evidence dehors the record ; and the interlocutory judgment condemning 
the property attached as t!ie property of the defendant, is as much con- 
clusive as any other judgment, until it be set aside or reversed. 

kn irregularity or defect in the affidavit upon which an attachment issued, 
if error at all, will not render the judgment void. 

A judgment fbr a larger sum than that sworn to in the affidavit, is erroneous 
for the cxcess only. 

A plaintiti' in attachment who obtains a judgment, sues out execution there. 
on, and becomes the purchaser at the sheriff's sale, will not be affected by 
any ~r re~u la r i ty  in the suing out ofthe attaehment, or any other proceeding 
prior to the judgment. The judgment is the act of the court, and is a 
suffcient authority for what is regularly, that is, according to the course 
of the court, done under it. 

THIS was an action of EJECTMENT brought to recover the 
poisessivn of a house and lot in the town of Edenton, tried 
at Chowan, on the last Spring Circuit, before his Honor 
Judge DICK. 

The lessor of the plaintiff, after showing that the pre- 
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mises described in his declaration, and then in the DECEMBER, 
1836. 

occupation of the defendant, had formerly belonged to one --- 
SKINNER James R. Creecy, produced in evidence the copy of the v.  

record of a judgment, obtained against the said Creecy in MOORE. 

the County Court of Perquimons county, in favour of 
himself. H e  then showed an execution issued on the 
said judgment, a sale by the sheriff, and a deed from the 
sheriff to himself as the purchaser. 

From the record of the judgment it appeared th a t ~t ' was 
founded on an original attachment, irsued by a justire 
of the peace of Perquimons county, on an affidavit of the 
plainti% stating l 6  that JamesR.  Creecy is justly indebted 
to him in the sum of two thousand two hundred and forty- 
eight dollars sixty cents, due by promissory note; that 
the said James R. Creecy hath so removed hiinself out 
of the county or so absconds or conceals himself, that 
the ordinary process of the law cannot be served on hin~." 
T h e  attachment itself recited the oath as having been 
made that the said James R. Creecy hath removed out 
of your county, or so absconds or conceals himself, that," 
&c. The  sheriff returned the attachment with an  
endorsement that he had levied it upon two hundred and 
twelve dollars with interest thereon from August 1827, 
in the hands of Josiah C. Skinner, due by a bond or note 
from said Josiah C. Skinner, to James R. Creecy, the defen- 
dant in this attachment, and I have summoned Josiah C. 
Skinner as garnishee, agreeable to act of assembly." 
Upon the return of the attachment to the County Court, 
the garnishee appeared and filed the following garnish- 
ment, to wi t :  Josiah C. Skinner garnisheed at the 
instance ofCharles W. Skinner, against James R. Creecy, 
admits that he is indebted to  am& R. Creecy in the sum 
of two hundred and twelve dollars due by bond or pro- 
missory note bearing date the day of 1827, 
due six months after date, and that the same has not been 
paid by him. This affiant denies that he has any other 
effects of the said James R. Creecy in his hands. He 
further denies that he knows of any one who has now, or 
at the time of suing out the plaintiff's attachment, had 
any of the effects of the said James R. Creecy. This 
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D~EEI~BFR,  affiant further states that the aforesaid bond or promissory 
1836. - note is payable to James J. Tredwell, and has been paid 

SKINNER . over to  James R. Creecy, but whet her assigned or 
MOORE. endorsed by the payee or obligee this afliant linows not. 

This affiant states that he mentioned the payment of the 
said note to James JC. Creecy, about two days before 
Creecy left Edenton, and said Creecp had the said note 
or bond then in his possession, and promised this affiant 
that he would surrender up the said note or bond, to 
Charles W. Skinner, for the benefit of this affiant, but 
where the note or bond now is, or what the said Creecy 
afterwards did wit11 the said bond or note, this affiant is 
ignorant." The  evidence of the plaintiff's claim was a 
promissory note in these words, to wit :- 

'< Edenton 26th March, 1829. 
6 6 0 n  the first day of Julv ncxt, I promise to pay Chas. 

W. Skinner, Esq. or crder, two thousand four hundred 
and ninety-eight acd ~ i x f j -  ren:s. i n  full, for his crop 
of cotton, with interest from the date hereof. 

(Signed) '' J.  R. CREECY. 
Jo. C. Skinner's note to be deducted." 

At the return term of the attachrnena,judgment by default 
was rendered against Creecy, and an order made for 
publication in the Elizabeth City Star, or Eilenton Gazette 
for two months, and the cause was then continued. At 
the succeeding term, i t  appealing that publication had 
been made according to law, the court condemned the 
property attached for the payrnmt of the plaintiff's debt 
and rendered a judgment final aga:nst Creecy for the sum 
of two thousand four hundred aad ninety-eight dollars, 
and also one against the garnishee, J. C. Sliinner, for two 
hundred and twelve dollars &it11 interest from August, 
1827. And on the judgment against Creecy the execu- 
tion issued on l ~ h i c h  the house and lot in question was 
sold, when the plaintiff became the purchaser as above 
stated. 

I n  the course of the trial i t  appeared that James R. 
Creecy, a t  the time of his leaving the state, was not an  
inhabitant sf Perquimons county, but was then, and had 
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been for many years before, a resident of tile town of DECEMBER, 
1836. 

Ederrton, in the county of Chowan. I t  also appeared 
from the retu1.n made by the sheriff of Chowan, to the first sxr~ER 
execution which came to his hands on the aforesaid judg- MOORE. 
ment against Creecy, that the house and lot in dispute had 
been conveyed by the said Creecy by a deed in trust for 
certain purposes. 

For the defendant it was contended, that the proceed- 
ings on the original attachment, in the name of the lessor 
of the plaintiff, ogiiin~t Creecy, were irregular and vold, 
and that the lessor of the plaintiff derived no title under 
his purchase and deed from the sheriff. 

1st. Because tile affidavit on which the attachment issued 
was too indefinite, i~~asmuch  as it did not show whether 
Creecp had rornoved f i - ~ n ~  the county, or whether he had 
absconded or concealed hilnuelf; and further that the 
affidavit stated that Crcecy had removed himself out of 
the county, ~ n d  to give the court jurisdiction, it should 
have stated that he !lad removed himself from the county. 

2nd. Tha t  inasmuc!l as the judgment was for more 
than the amount sn.orn to in the affidavit, it was therefore 
irregular and void. 

3rd. Tha t  the judgnent  mas irregular and void, 
because judgment by default was rendered up, a t  the 
same term to which the attachment was returnable. 

4th. That  it apijeareti by the record that the note of 
Josiah C. Skinner, was entered as a credit on the note of 
Creecy to the p!aintifF, and that it was therefore the pro- 
perty of the plainlitf, Charles W. Skinner,at the time the 
attachment issued, and conseq!~eatly could not beattached 
as the propertyof Cr -xy ,  and made the foundation of 
proceedings against him; and that as no other property 
was a t t a c l d ,  the court hnd no jurisdiction. 

5 th .  That the judgment i n  Perquimons County Court 
did not authorise the levying a$eri facius on property not 
attached in Choman county. 

6th. That  as the property levied on by the sheriff under 
the first execution, was covered by a deed in trust as 
appeared by the return of the sheriff, it was incumbent on 
the lessor of the plaiotiff, to show that the trust had been 
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D E ~ M B E R ,  satisfied or otherwise discharged, a t  the time the sheriff 
1836. levied his execution under which the sale was made. 

SK'"NE" 7th. That as it appeared in evidence that James R. Creecy 
2). 

MOORE. was aresident citizen of Chowan county, at  the time he 
left the state, and had been so resident for several years, 
no attachment could issue against him or his property in 
Yerquimons county, and that such attachment could not 
be made returnable to the County Court of Perquimons. 

His Honor held, 6 1  that as Charles W. Skinner was the 
plaintiff i n  the attachment, and a!so the purchaser n? the 
sheriff's sale, he was affected with notice of any irregu- 
larity in suing out the attachment, or any of the subsequent 
proceedings thereon. That  that court had a right to look 
into the proceedings on the attachment to see if they had 
been according to law, when the plaintiff in the attach- 
ment and the purchaser a t  the sheriff's sale, were one and 
the same person." His Honor was of opinion also that 
as Creecy was not an  inhabitant of Perquimons county 
a t  the time he absconded, and for several years before, 
but had been a citizen ofChowan county for several years, 
and up to the time he absconded, it was irregular for the 
plaintiff to sue out his attachment in Perquimons county, 
returnable to Perquimons County Court, although Charles 
W. Skinner, the plaintiff, and Josiah C. Skinner, the 
garnishee, resided in the county of Perquimons a t  the 
time the attachment was sued out, and a t  the time J. C. 
Skinner was summoned 8s a garnishee; that the County 
Court of Perquimons had no jurisdiction of the case under 
all the circumstances; and the judgment on the attach- 
ment was therefore void." " For  this and other defects 
appearing on the record, his Honor ordered a nonsuit to 
be entered ;" and the lessor of the plaintiff appealed. 

Badger, for the lessor of the plaintiff. 

Iredell and Devereur, for the defendant. 

RUFFIN, Chief Justice.-The particular ground on 
which his Honor held the judgment in the suit by attach- 
ment to be void, and that the lessor of the plainti'ff derived 
no title by his purchase at the execution sale, is, that 
Creecy, as shown by evidence, had not lived in Perqui- 
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mons, but was a resident of Chowan for several years D E C ~ B E R ~  
1836. 

before and up to the time a t  which he absconded; and --- 
SKINNER 

that the plaintiff in that suit stands affected by every v. 

irregularity in the process, and the subsequent proceed- MOORE. 

ings thereon. The  record, however, states other excep- 
tions taken by the defendant to the validity of that judg- 
ment, and his coansel here have relied on several of them, 
and urged as a general proposition, that attachments are 
not known to the common law, and are in derogation of 
the common right of every person who is to be affected by 
judicial proceedings, to have personal notice, and the 
opportunity of making a full defence; and therefore, that 
a proceeding by attachment is not valid to any purpose, 
unless the directions of the statutes be in all respects 
observed. 

T h e  court is not insensible to the injustice that may be 
done, and, we believe, is frequently done here and in 
other states, and especially to non-residents, in suits com- 
menced hy this process ; by which the seizure of a trifling 
article founds a case for the rccovcry of a large demand; 
but we think, that we are now obljged to hold, that such 
judgments rendered in this state have the same operation 
and effect here, as those rendered by the same courts in 
other actions have. 

T h e  whole argument on the part of the defendant has 
been met in limine by an objection from the other side, 
that if the judgment be void, it can be avoided only by 
the defendant therein; and that it cannot be deemed so 
entirely null, that the present defendant, without showing 
any connexion between him and Creecy, can allege it. 
This  position is not without force, nor entirely destituteof 
authority. I f  Creecy, knowing the debt to be just, sub- 
mits to the sale of his property under it, a mere wrong- 
doer, one having no colour of right, ought not to gain the 
possession, and defy the purchaser. If  it be not so abso- 
lutely nugatory, that Skinner can treat his judgment as 
null, and, saying that his original cause of action is not 
merged iri  it, bring a new action thereon, it would seem 
that third persons ought not to set the judgment at  nought. 
We know that in England the slightest steps are fatal to 
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DECEMBER, outlawries, and they are  reversed upon objections in 
1836. - which there is neither sense nor reason, as Mr. Justice 

~ K I N N E R  
,, BULLER said in Rex v. Almon, 5 Tern1 Rep. 202. In- 

WJORE. deed, those on nlesne civil process are set aside of course 
upon the party's appearing and putting in bail, as in our 
attachments-bolh being designed to compel an appear- 
ance, Yet in Symonds v. Pwrninler., 1 W. Blk. 20, 
where process was sued against two on a joint contract, 
and one of them was prosecuted to outlawry, and the 
phintiff declared against the other alooe, the latter was 
not allowed to plead the illegality of the outlawry, and 
insist thereon that the plaintiff could not come against him 
alone: for, said LEE, Chief Justice, it is not void, but 
voidable a t  the instance of the party himself, and a stran- 
ger shall not demaild of the court to pronounce the out.  
lawry null. 

But, as upon another trial the defendant might show 
some interest in himself, and in that event this point would 
not be decisive of the rights of the parties, the court has 
considered the others made in  the argument. 

The  general rule has not been questioned by the 
defendant's counsel, that the judgment of a court having 
jurisdiction of the stihject-matter, and proceeding, accord- 
ing to the course of the common law, by declarat~on, plea, 
issue, trial by jury and judgment of record, cannot be 
collaterally impeached, but un t~ l  i t  be set aside by the 
same court, or reversed i n  :I superior tribunal, is conclu- 
sive. Such is, unquestionahlp, the general rule of law. 
T h e  reason is, that :he judgment itself is evidence of the 
right determined in it, or debt recovered ; and is evidence 
so high, that the denial of the right can only be made in 
the form of a plea, denying the existence of the record 

The prin- alleged. The principle applies to all courts to which a 
ciple that 
the judg- writ  of error runs f;om a hisher court, or from which an  
mont o f a  appeal lies to a higher court, which itself proceeds 
court of 
record is according to the common iaw : because these are adequate 
conclusive, remedies for any error. As to irlferior tribanals, or those 
u n t ~ l  set 
aside or having a special and peculiar jurisdiction, it is otherwise. 

Their improper act. may in some instances, be restrained 
dloourts to in their progress, by prohibitory writs from the court of 



OF NOR'I'H CAROLINA. 

general superintending powers; or in others, may be D E C ~ B ~ ,  
1836. 

corrected by having their proceedings brought up by ---- 
SKINNER 

certiorari and quashed ; and, in pet others, may be ques- u. 

tioned by plea. But me are not aware of any instance in IYIooRz. 
which a 

which the subject-matter is within the jurisdiction, and a ,,it 

cause is once constituted in a court of record, that the 
judgment is not conclusive between the parties, or any higher 

other plea is admissible, except nul tie1 record; and that f"e,"'hWEch 
without regard to the process by which the action was an appeal 

lies to a commenced. higher 

The judgment here is for a certain sum of money; and court, 
which pro- 

to raise the same the pretnises in dispute were sold under ceeds ,,. 
execution. Had the court power to pronounce such a cordingt~ 

the course 
judgment in any case ; and had it jrwisdiction of the of the 

cause of action in this case? I t  is insisted, that the rai::; 
County Court of Perquimons had not jurisdiction, because these are 

Creecp had not resided there, and the authority to a justice ,"zzz 
of the peace to issue an attachment is restricted to one for any 

error. As against the estate of a person absconding from his own ,, inferior 

county. By the 25th and 27th sections of the act of 1777, :!;,"$ 
(Rev. c. 115,) provision is made relative to attachments having 

in the Superior Courts. Any justice of the peace is autho- 
rized to issue them, as well as a judge of the Superior jurisdic. 

Court, returnable to the court where the suit is cognizable ; tion, it is  
otherwise. 

which must mean such of the courts as would, according Their im- 
proper acts to other parts of the act, have jurisdiction over the persons, 

if the process had been personally served-in which last some m- 
stances be -. 

case, the defendant has a plea in abatement, if neither he restrained 

nor the plaintiff live in the district. The 65th section is in their 
progress, 

that which provides for suits by attachments to the County by prohibi- 

Court; and it authorizes every justice of the peace of the ~ ~ ~ ~ { ~ s  
County Courts, upon complaint made for any debt or court of 

gene* damage cognizable in  the County Courts of P l ea  and ,wnn- 

Quarter Sessions in this state, to grant an ettachment bnding 
powers ; or 

agqinst the estate of any person removing out Of the inother% 

county privately, returnable to the court of such oounty, ,9:;~t;"~: 
observing the rules appointed for those returnable to having 

the Superior Courts. We agree in the observation of 
Chief Justice TAYLOR, in the State Bank v. %n&n and 
Branae, 1 Dev. Rep. 397, that ithere is no kw in thestatute 
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DECEMBER, book which more imperiously demands a strict construc- 
1836. 

tion, than the attachment law; and very trivial objections 
Sx'NNER to the process and to the jurisdiction, as to the persons, 

2). 

MOORE. and the like, are to be listened to, if brought forward at 
quashed; the proper time. W e  also entertain no doubt, that the 
and in yet 
others,m~y court of such county," to which the writ is to be made 
be ques- 
tioned by returnable, according to the 65th section, is the county" 
plea. of the justice, and I' the county" out of which the debtor 
There is has removed or is removing privately ; and if the case 
no law in 
the statllte rested at the process, and the question concerned its regu- 

which larity, it would, we think, be against the plaintiff; but it 
more de- 
mands a does not. The question now concerns the effect of the 
strict structlon, 'On- judgment for the debt-that debt being cognizable in 
than the the County Courts of this state." As we conceive, the 
attachment . 
law; and jurisdiction of suits by attachment is not specially dele- 
vefy pivial gated to a particular court in a particular case, and in 
objcctlons 
to the pro- that only ; but that process is given instead of the capias 
cess and to toallcourts to enable them to exercise their jurisdiction over 
the p ~ s -  
diction as the subjects-matter general y which are within t heirjurisdic- 
to the per- tion. 
sons, and 

The subject of this suit is a debt, and is within the ju- 
the like, risdictionof the County Courts. By the acts of 1777, (Rev. 
are to be 
listened to, C. 115, s. 56) ; and 1785, (Rev. c. 233,) the County Courts 
ifbrought are made courts of record, with general jurisdiction to 
forward at 
fie try and determine actions of debt and all causes what- 
time. sover a t  the common law, with certain specified excep- 

tions. The jurisdiction is not limited to causes of action, 
arising in the county. But they cannot issue original 
process, running out of their own county, though sub- 
paenas and final process from them may run into any part 
of the state. The restriction upon their process seems 
necessarily to limit their jurisdiction to cases in which the 
original process is served in their county ; but that seems 
to be the only restriction upon their jurisdiction. As to 
the subject-matter, it is as extensive as it can be. When, 
therefore, the person or the thing, which it is necessary to 
have before the court in order to constitute a cause in 
court, is found and taken within the county, the cause is 
then constituted ; and if the matter be within the cogni- 
zance of the court, the judgment rendered thereon is 
entitled to the faith and credit of record evidence. I ts  
efficacy cannot be impugned by the allegation that 
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another court had concurrent jurisdiction of the subject- DECEMBER, 
1836. 

matter, and that the defendant had a right to have the - 
SKINNER 

cause tried in such other court. That is not an objection v, 

of the total want of jurisdiction ; which every court must &bm~ 

take notice of, because that renders any adjudication null ; 
but it is an objection to the exercise of the jurisdiction 
between the particular parties, upon the ground of a pro- 
vision in the law for their convenience, and is therefore to 
be brought to the notice of the court by putting the fact 
on the record by plea. The distinction is between the 
entire want of jurisdiction, which no consent of the parties 
can confw, and a general jurisdiction, except in particular 
cases, or between particular persons, in which the excep- 
tion must appear upon objection made. A familiar 
example is furnished in the clauses of the act of 1777, 
which prescribe in what Superior Court suits shall be 
brought ; but if brought otherwise, advantage can only be 
taken by plea in abatement. So, in the case before us- 
all County Courts have. by one general provision, jurisdic- 
tion of debts at common law. That is not cut down to a 
special jurisdiction by another particular provision giving 
jurisdiction of debts in a certain case to a particular court; 
for in each court the trial is in the same mode, the right 
determined upon the same rule as to the law, and as to the 
uature and extent of the proof. Such a provision is there- 
fore merely for the ease of the party ; and consequently 
must be availed of either in the progress of the cause, or 
perhaps, in some cases, by way of reversal, and not by 
averment of the excess of jurisdiction. In the particular lfthe a t  

case before us, although the affidavit does not, the attach- tachment states that ' 

rnent itself purports to state that Creecy had absconded the debtor 

from Perquimons county; and it would be exceedingly 
difficult to find a ground upon which the record can be fromihe 

county in 
contradicted as to that fact by evidence in pais. But the which it 
other is a sufficient answer, namely, that the cause of issues,it 

seems, that 
action was within the jurisdiction of the court, and there i t m n o t b  

was no objection from the defendant. contradict 
ed as to 

I t  is said, however, that in this respect attachments that factby 

differ from other ~ u i t s ;  because the defendant is not $FCBin 
served with process, and may not appear, and when he 
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DECEMBER, does not appear, cannot be considered as waiving any 
1836. 

------ thing. T h e  argument may be properly urged for reversing 
SKINNER a judgment in attachment for errors the party is deemed 
~ ~ ~ O O R E .  to have waived by appearing, and pleading in bar, or to be 

cured by having a verdict found against him. I t  is also 
forcible against the policy of giving efficacy to an  adjudi- 
cation rendered in the party's absence, and without 
notice ; or  a t  all events, beyond the condemnation of the 
thing attached. The mischief is in giving full effect to 
such a judgment, how regular soever may have been the 
observance of the rules for prosecuting the suit, rather 
than in allowing it when some of those rules, as to the 
manner of proceeding, may have been overlooked. But if 
the legislature thinks it proper to enact that such a judg- 
ment shall have the operation of judgments in actions 
commenced by original process personally served, the 
statute is to be quarreled with, but not the court for giving 
credence to the record. Such, we think, is our statute 
law. The judgment is not in  renz, but personal. The act  
goes on the idea that seizing property and advertisement 
would give notice, and therefore they are made to consti- 
tute notice. Consequently, if the party will not or does 
not appear, it is treated as his default; and judgment is 
entered against him personally. 

By the 23d section of the court law, judicial attach- 
ments in the Superior Courts are given; and it is pro- 
vided that the goods attached, unless replevied, shall 
remain in the custody of the sheriff until jinaljudgment, 
and then be disposed of in the same manner as goods 
taken in execution on a writ of~fieri  facias; and that if 
the judgment be not satisfied by the sale of the goods 
attached, the plaintzf may have execution for the residue. 
T h e  25th section gives original attachments in the same 
courts, and the same proceedings are  directed to be had 
thereon as on judicial attachments. Among the rules 
prescribed for the County Courts by the 73d section, the 
declaration is to be served on the defendant or his attor- 
ney five days before court, and filed on the first day of the 
term, or a t  the calling of the cause. T h e  service of it is 
dispensed with in the 71st section in judicial attachments, 
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thereby given in the County Courts to enforce appear- DECEMBER, 
1836. 

ance," and it is provided, that if the sheriff shall return the --- 
SKINNER writ executed, the pluintif shallJile his declaration accord- 

ingtotherulesof the court, andproceed as in other cases. By MOORE. 

the 65th section original atfachments are likewise given 
in the County Courts for any debt, or damage cognizable 
therein, and the like judgment, remedy, relief and proceed- 
ings shull be had thereupon, as in like cases are grantable 
in the Superior Court. This language is explicit, that he 
who sues by attachment is to declare for his debt as at 
common law, and to recover a judgment, not against the 
thing, but against the defendant, also as at common law. 
Accordingly, it has been held, that the plaintiff is not 
restricted to a judgment of condemnation and a venditioni 
exponus, but may issue a jieri facias against the estate 
generally of the defendant. Amyett v. Backhouse, 3 
Murp. Rep. 63. English v. Reynolds, N. C. Term Rep. 
92, was an action of debt for a balance due on such a 
judgment after a sale of the property attached, and the 
question was made, whether the record was evidence, and 
if so, whether it was prima facie or conclusive ; and the 
court held it to be conclusive ; in other words, that nu1 
tiel record was the only plea. In the cases, yet nearer to the 
passing of the act, of Haughton v. Allen, Conf. Rep. 157; 
and Bickerstaf v. Delliager, Ibid. 299, it was laid down, 
that our attachments were not like those founded on the 
local custom of London, but were governed by our own 
statutes as general laws, and that the judgments in them 
were to be reviewed by writ of error, as the judgments of 
courts proceeding according to the course of the comtnon 
law. More recently, in Swaina v. Fentress, 4 Dev. Rep. 
601, upon a certiorari the Superior Court had superseded 
the judgment of the County Court in an attachment as 
being void for certain errors and irregularities; but this 
court reversed the decision, upon the ground, amongst 
others, that the record could only be brought up to be 
examined upon the matter of law by writ of error, and 
that it could not be quashed. We  then thought that we 
were obliged to look at the judgment, as that of a court of 
record, proceeding according to the course of the common 
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law. I n  fine, to impeach it, by plea or evidence, when 
the defendant has either appeared, or  when the cause has 
been cmstituted in court, as contemplated in the act, by 
a seizure of property and notice, instead of a capias o r  
personal summons, could be allowedonly upon the ground, 
that the legislature have not the power of dispensing with 
the personal service of process, and that the act is uncon- 
stitutional; a position not taken at  the bar, and in view 
of the statute books of the American states, it cannot be 
supposed that it will be taken. 

I t  has been further insisted, that the judgment is a nul- 
lity, because the attachment was not served on the property 
of Creecy. If  such be the fact, and it can be seen on the 
record, the Court has no hesitation in expressing an assent - 
to the conclusion. I t  is of the substance of the justice due 
to a defendant, that he should have notice of the action. 
So much is held out to him in this statute. But a dis- 
tringas cannot give the notice, unless a distress be made ; 
and therefore it is essential, in whatever court the suit be 
brought, whether it be one of universal, as well as one of 
the most limited jurisdiction ; for the question is not, 
whether there be a judge, but whether there are allegations 
between these parties, on which there can be an adjudica- 
tion. A record is not evidence, except of its own existence, 
between any persons but those who are parties to the 
proceeding stated in it, or their privies. If  the proceeding 
be not in rem, and there be no parties, there can be no 
adjudication; and it can appear that persons were made 
parties, only when the record slates their appearance in 
court, or the official service of the process of the court. 
This seems to be a first principle, not needing the support 
of an authority, but it is stated in Peurson v. Nesbit, 1 
Dev. 315 ; Armstrong v. Harshaw, Ibid. 187, and White v. 
Albertson, 3 Dev. Rep. 341. As applied to attachments, it 
renders indispensable a distress of the debtor's property, 
in order to constitute the cause in court;  and unless that 
appear of record, the proceeding is ex pclrte, and not bind- 
ing on the debtor. In  Amyett v. Ruckhouse, it is said, that 
the only effect of issuing the attachment, and having it 
levied, is to give the court jurisdiction, whereby judgment 
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may be obtained. There is, perhaps, an inaccuracy in DECEMBER, 
1836. the use of the term jurisdiction, for the defect is, that the 

court has no person or cause before it. But the inaccu- 
racy is no wise material to the present inquiry. In Haugh- MOORE. 
ton v. Allen, it was held that a garnishee was entitled to a 
writ of error on the judgment against him, although the 
effect might be to reverse, or reduce to a nullity the judg- 
ment against the defendant in the attachment; and i t  was 
further held, that such would be the consequence, if the 
attachment was served only in the hands of the garnishee. 
The two judgments were considered as so connected, that 
one could not exist without the other; for unless the plain- 
tiff find property in the hands of the garnishee, he cannot 
have judgment against the defendant; and if the judgment 
against the garnishee be reversed, there is nothing then to 
support the principal judgment, which must fall of course, 
each part being essentially necessary to the other. I n  
Armstrong v. Harshaw, several attachments were served 
on a parcel of corn, supposed to belong to Harshaw ; and 
upon a sale of it, by order of the court, it did not produce 
enough money to satisfy the prior attachments; and there 
was nothing left, applicable to the plaintiff's denland ; yet 
the plaintiff proceeded afterwards in his suit, and took 
judgment, and then brought an action of debt on it in this 
state. I t  was adjudged against the plaintiff upon nu1 tiel 
record, upon the ground that there could be no judgn~ent 
against the defendant, as he was not a party to the pro- 
ceeding. Indeed, it is probable that the proviso to the 
thirtieth section of the act, which forbids judicial process, 
(including, of course, final process, as well as that issued 
pending the suit,) to be issued, unless grounded on an ori- 
ginal attachment, or unless the leading process be executed 
on the defendant when in the state, has this point in its 
purview. I t  is clearly intended that there should be ser- 
vice of the writ, on the person or the property ; and there- 
fore we think the judgment null, unless the record shows 
service, either of the one kind or the other, or an appear- 
ance. 

W e  are, however, further of opinion, that evidence 
dehors the record, is inadmissible to establish, as a fact, 
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DECEMBER, that the estate attached was not the property of the defen- 
1836. 

. .  dant. Such evidence is not relevant to the only issue that 
SKIUNER 

V .  
can be joined in an action on the judgment, namely, nu1 

Moonre. tie1 record. If addressed to the jury, it contradict 
the record, when that shows that the court had found and 
cohdemned the thing, as the property of the defendant ; 
which interlocutory judgment is as much between the 
parties, and as conclusive, while it stands, as that finally 
rendered for the debt. The scrvice on the property, as 
stated in the record, stands on the same ground as appear- 
ance or personal service of process, therein appearing, 
against which no averment can be made collaterally. A 
mistake of the court in either respect, is error of judgment, 
as to the fact or the law;  and like other errors of a like 
kind, it must be investigated and corrected, directly, and 
not incidentally. If the record show that there was a dis- 
tress of a particular thing, and that it was not the property 
of the defendant, or was legally applied to satisfy other 
persons, so that no part thereof could be, or was con- 
demned to the use of the plaintiff, or that the garnishee 
declared that he had no estate of the defendant, and was 
not indebted to him, and yet the court thereupon should 
give a judgment against the defendant, it would be void, 
because there was nothing before the court on which it 
could act. It has been contended that such is the case 
before us. The garnishee declared, at  August Term, 1829, 
that he was indebted to Creecy in the sum of two hundred 
and twelve dollars ; and a t  the next term, the court con- 
demned that sum to answer the plaintiff's recovery. I n  
a subsequent part of the garnishment, i t  is stated, that the 
debt was due by bond or  note, not payable to Creecy, but 
to another person, and it is expressly left uncertain whe- 
ther it had been endorsed to him or not, and whether or  
not it had been endorsed by him ; though it appears that 
he was the holder of the note, and claimed it, and had pro- 
mised to pass it to the plaintiff, in part of his debt. Upon 
this state of facts, several objections have been taken by 
the defendant. 

It is first said, that supposing the note to have been 
assigned to Creecy, it is a negotiable instrument, and for 



OF NORTH CAROLINA. 153 

that reason, the debt is not the subject of attachment, and DECEMBER, 
1836. therefore Creecy was not in court. Attachments, upon - 

their face, run against l 6  the estate" of the defendant ; but '"'7 
the twentieth section of the act provides, that they may be MOORE. 

served in the hands of a person supposed to be indebted'' 
to the defendant, and that such person shall declare on 
oath, what he or any other person, to his knowledge, is 
indebted ; and this, by the act of 1794, (Rev. c. 424,) is 
extended to debts payable at a future d a y ;  and the court, 
upon the appearance and examination of the garnishee, is 
required to enter up judgment, and award execution 
against him, " for all sums of money due to the defendant 
from him." These terms embrace every debt, whether Negotiable 

securities due by bond or otherwise ; and in practice, those due upon may be at- 

negotiable securities have been attached as well as others. :;ched as 
money I f  the instrument was assigned before process of attach- dueto the 

ment sued, and the garnishee, in ignorance of it, corifess defendant" 
in the at- 

the debt in his garnishment, what is to be the effect as tachment. 

between the garnishee and the assignee, has not, we 
believe, been as yet decided ; nor, in case the assignee's 
right is to be preferred, whether the garnishee and the 
defendant, or either of them, may not, by some legal pro- 
ceeding, and what, put the fact of the previous assignment 
on the record, so as to protect the garnishee from a double 
payment, and reverse the judgment against the defendant, 
by reason that none of his effects, were, in truth, distrained. 
W e  give no opinion upon those questions, because they do 
not concern the present case. Here no assignment by 
Creecy appears in the record; and if the note had been 
endorsed to him, the debt, legally as well as equitably, 
belonged to him, and was therefore the subject of attach- 
ment. 

I t  is next said, that no endorsement to Creecy appears, 
and therefore he could have no legal interest, which alone 
is liable to attachment. I t  might, perhaps, be a sufficient 
answer to this, to say, that every thing consistent with the 
express declarations in other parts of the garnishment, is 
to be presumed, to support the judgment, on the distinct 
acknowledgment in the beginning of it, of a debt from the 
garnishee to Creecy ; and therefore, although the note may 
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DECEMBER, not have been endorsed, that the garnishee had expressly 
1836. promised Creecy to pay him, as the holder and equitable 

S x r N N E ~  owner of the note-especially as it appears, that the note, 
21. 

MOORE. and the payment of it, had been the subject of arrange- 
ment between them. But a clear answer to it, as an objec- 
tion in this cause, consists, as we suppose, in the judgment 
of condemnation in the record ; which operates like other 
judgments, until it shall be reversed at the instance of 
Creecy, or the garnishee. 

The same is likewise true of the other objection, that 
the debt attached was entered as a credit on the note 
sued on. It  has this memorandum at the foot of it, " Jo. 
C. Skinner's note to be deducted;" and the garnishee 
deposed that Creecy promised him that he would pass his 
note to the plaintiff: The court nevertheless condemned 
the debt as the property of Creecy ; and that judgment 
remains in full force-which compels usto regard i t  in like 
manner. W e  may, however, observe upon this part of 
the case, that nothing appears that induces us to think 
the judgment erroneous. The memorandum does not 
identify the debt, and is not in the nature of a credit or 
entry of payment which would have specified the sum. 
I t  is rather evidence of an executory agreement or under- 
standing, that the creditor should or would take J. C. S's. 
note in part payment. 

Having thus disposed of the principal objections, it 
seems scarcely necessary to go through the others parti- 
cularly. -The third, fifth, and sixth exceptions were given 
up, as not amounting to error or irregularity. The 
defects in the affidavit could at most, be error only ; and 
perhaps not that, since the totalpant ofthe affidavit is mat- 
ter of abatement by the 26th section of the act. That the 
judgment is for a larger sum than the debt sworn to, and 
mentioned in the attachment, is error for the excess only. 
Dowd v. Seawell, 3 Dev. Rep. 185. 

But it has been further contended, and of that opinion 
was his Honor, that, although a stranger purchasing at 
the sale might not be, yet the plaintiff in attachment is 
affected by any irregularity in suing out the writ, or in 
any of the subsequent proceedings; and that the court 
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may look into them to see if they have been according to DECEMBER? 1836. 
law. We think this is a misapplication of a doctrine --- 

SKINSER which is sound in itself, when properly understood. I t  is 
true that the party is responsible for suing out irregular MOORE. 

process, whether mesne or final ; that being Ihe act of the 
party himself. If a plaintiff sue out a capias ad respon- 
dendum not returnable to the next succeeding term, it is 
irregular and void, because the defendant may thereupon be 
imprisoned a long time before he can make his defence. In 
such a case, trespass will lie. Parsons v. Loyd, 3 TVils. 
341. But it does not follow that a judgment for the demand 
claimed in the writ is also void, and that the plaintif could 
not purchase at a sale made by the sheriff under it. The 
contrary is the law. The judgment is the act of the court 
and not of the party; and is a sufficient authority for 
what is regularly-that is, according to the course of the 
court-done under it. I t  may be, that here Creecy was 
entitled to his action against the plaintiff, and also against 
the justice of the peace, for issuing the writ and attaching 
his property in a county in which he had never lived, 
and that for the same reason, the judgment of the court 
is erroneous. Yet it cannot be deemed void, unless every 
erroneous judgment is to be thus treated. So too, the 
plaintiff is liable to the action of the defendant for suing 
out an execution not warranted by the judgment; as a 
ca. sa. on a judgment against an executor de bonis testato- 
ris. Baker v. Braham, 3 Wils. 368. Or a ji. fu. h r  a 
larger sum than that for which the judgment was rendered. An irreru- 

Coltraine v. MCain, 3 Dev. Rep. 308. And if execution larjudg. 

issue after a year and a day, the plaintiff cannot acquire =${; 
a title, though a stranger may, and the sheriff be justified. the plaintiff 

in any of Oxley v. M i z I  3 Murph. 250. Weaver v. Cryer, 1 Dev. the acts 

Rep. 337. But here is no irregularity in the execution. done under 
it, provided The judgment warranted it, if the judgment itself was it be set 

not void. Now, it is likewise true that an irregular ~ ~ ~ ~ i < ~ ;  
judgment does not justify the plaintiff in any of the acts doesthe 

done under it, provided it be set aside, although it does officer ; and 
a stranger 

the officer ; and a stranger gets a good title even if it be gets a good 

set aside. Turner v. FeZsate, 1 Lev. 95. Barker v. ~~~~~~~ 
Norwood, 3 Wils. 376. It is the same as to the party, aside. It 
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DWSIBER, when set aside as if it had never been. Ptrdlips v. Biwn, 
1836. 

- 1 Str. 509. Bender v. Asketo, 3 Dev. Rep. 149. But it 
SKIKNER ,, remains to be ascertained, what is an irregular judgment, -. - - - 
MOORE. in the sense we are speaking of. I t  is not irregular, 

is the same 
to tile because it is erroneous. Error does not constitute irregu- 

party,whcn larity; nor does it necessarily enter into it : an irregular 
set as~de, as 
i f i t had  judgment, is one entered contrary to the course, the 
never been. practice of the court;  as out of term time ; by default, 
~ ~ ~ d ~ R o t  before the proper period of the term ; or without service of 
irregular, the process ; upon a forged or extorted warrant ofattorney ; 
because it 
is errone- or the like. If it appear upon the record entirely free 

Error from error, yet the court by which it purports to have 
does not 

been pronounced, may set it aside for the irregdarily;  
jrregulari- but no other court can, unless in an appellate capacity. 
ty, nor does 
it necessa- Bender V. Askew, Reed v. Kelly, I Dev. Rep. 3 13, and 
~ ~ % c ~ ~ ~ , l  the cases there cited. This doctrine has therefore no 
irregular application to this case, unless judgments in attachments 
judgment 
is one en- are of a difl'erent nature, or stand upon a difKerent ground 
tered con- from those in other suits. W e  have already shown, that 
trary to the 
course, the when the suit is well constituted by distraining property 
~ c t l c e o f  or summoning a garnishee, the judgment is, in our law, 
the court, 
as out of precisely the same as if the process had been personally 
term served. I t  may be reversed for errors which would not 
&c. If it 
appear have been suficient if the party had appeared, or perhaps, 
'POn the if the process had been served on the person. But as the record en- 
tirely free judgment is the same in each case, that in attachment, 
from error, 
yet the until it be reversed, has the same operation the other has. 
court by It can be questioned a t  law only by writ of error; and 
which it 
purports to other relief can be had only by invoking the aid of that 
have tribunal in which unjust judgments obtained by surprise 
pronounced 
may set it and without the opportunity of defence at  law are relieved 
asido for 
the i r r e p  against' 
iarity ; but The judgment of the Superior Court must be reversed, 
no other 
court can, and the parties go to trial before another jury. 
unless in an 
appellate 
capacity, PER CURIAM. Judgment reversed, 
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JOHN SIKES, et J. 2;. LEMUEL BASNIGHT. SIRES 
0. 

BASNIGRT. 
A person claiming litle under one who is estopped, will also be bound by the 

estoppel. 
He who claims title to land by estoppel, is, as to those estopped, in the con- 

structive possession of the h i d  ; and in an action of trespass, no one who 
is bound by the estoppel can prove a snperior title in a stranger, unless 
the court be satisfied that such trespasser at the time he entered, did not 
claim title under the deed by which he is estopped ; in  which case, the 
evidence would be admissible to show that he was accountable in damages 
to the stranger who had the better title, and not to the plaintiff. 

The case of Phelps v. Blount, 2 Dev. Rep. 177, approved. 

THIS was an action of TRESPASS QUARE CLAUSUM FREOIT, 

to which the defendant entered the pleas of "general 
issue ; liberurn tenementurn ; and statute of limitations." 
Upon the trial at  Tyrrell, on the last Spring Circuit, 
before his Honor Judge DICK, the plaintiffs deduced title 
by a regular chain of conveyances, from one Daniel Saw- 
yer to themselves ; and then exhibited a deed from the said 
Daniel Sawyer to the defendant, for the land on which 
the trespass was committed, of a younger date than the 
deed under which they claimed. Neither party appeared 
to have been in actual possession farther than by getting 
shingles on the land, which was a juniper swamp. The 
defendant then offered in evidence a grant from the state 
to one Belangee, of older date than either the deed from 
Sawyer to the plaintiffs, or that to himself; but showed 
no title out of Belangee. The plaintiffs objected to the 
introduction of this grant ; alleging that the defendant was 
estopped to deny the title of Sawyer, under whom both 
parties were claiming'; and contending that he should not, 
in this action, be allowed to show title in another person, 
and out of them both. His Honor overruled the objec- 
tion ; and the plaintif% submitted to a judgment of nonsuit 
and appealed. 

Heath, for the plaintiffs. 

Iredell, for the defendant. 

DANIEL, J udge.--Phelps v. Blount, 1 Dev. Rep. 177, was 
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a case like the one now before the court. I t  was an action 
of trespass quare clausum fregit. The court then decided 
that one claiming title under a party who is estopped to 
deny the title of the plaintif, is also bound by that 
estoppel. And that he who claims a title by estoppel, is, 
as to those estopped, in the constructive possession of the 
land, and may maintain trespass. Daniel Sawyer was 
estopped by his deed, to deny the right of the plaintiff. 
The plaintiff, to estop the defendant from introducing in 
evidence the patent to Belangee, showed forth a deed from 
Daniel Sawyer to the defendant, for the lands trespassed 
on, of a younger date then the one to himself: The 
plaintiff contended, that as he and the defendant both 
claimed the lands under Sawyer, the defendant could not 
in law be permitted to introduce evidence of a title in a 
third person. The judge overruled the objection, and 
permitted the defendant to give in evidence the patent to 
Belangee, which was older than the deed from Sawyer to 
the plaintiff. The defendant did not pretend to deduce 
any title from Belangee to himself. W e  are of opinion, 
that if the trespass alleged were committed upon a claim 
of title to the lands under the deed to him from Sawyer, 
he,according to the decision above mentioned, was estopped 
to introduce in evidence the patent to Belangee. If the 
court should be satisfied of the fact, that the defendant did 
not claim title under the deed from Sawyer to him, when he 
entered as such trespasser, then the evidence would he 
admissible, to show that he was accountable in damages 
to Belangee, who had the better title, and not to the plain- 
tiff. 

The nonsuit must be set aside, and a new trial granted. 

PER CURIAM. Judgment reversed. 
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STATE 
THE STATE v.  WILLIAM D. TISDALE. v. 

TISDU. 

Where a bill of indictment for an assault and battery was found in the 
Superior Court against a person who was subsequently, but before being 
taken to answer the charge in the Superior Court, indicted and convicted 
in the County Court for the same offence, i t  was held, that the County 
Court had jurisdiction of the case, notwithstanding the bill found in the 
Superior Court; and that to that bill he might plead his former convic- 
tion in the County Court. 

THE defendant was indicted in the Superior Court of 
the county of Nash, for an assault and battery, upon one 
Cullen Floyd ; and at thc last term of the said court, in 
September, he plead a "former conviction for the same 
offence, in the County Court of Nash, at its August Term, 
1836;" to which the Attorney-General, for the state, 
replied, that before the prosecution commenced in the 
County Court, to wit, at  the Spring Term, 1836, of the 
Superior Court, the present bill was found against the 
defendant, and that the prosecution had been since regu- 
larly kept up. To this replication the defendant rejoined, 
that he had no legal notice of the prosecution in the 
Superior Court, before his conviction in the County Court ; 
and to this rejoinder the Attorney-General demurred. 
His Honor Judge STRAN~E overruled the demurrer, and 
ordered the defendant to be discharged; whereupon the 
Attorney-General appealed. 

The Attorney-General, for the state, contended,-That 
by the finding of the bill, the jurisdiction of the Superior 
Court attached to the case, and that the County Court then 
had none. By the act of 1777, (Rev. c. 115,) the County 
Court had sole jurisdiction of the offence; and by the act 
of 1807, (Rev. c. 712,) concurrent jurisdiction was given 
to the Superior Court; but the legislature could not have 
intended that two indictments for the same offence should 
be carried on at the same time. The case of The State 
v. Yarbrough, I Hawks, 78, decides, that where the juris- 
diction of the County Court attaches, the Superior Court 
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DECEMBER, cannot act upon the case, except upon an appeal. See also, 
1836. 

State v. MINiel, 3 Hawks, 183. Hence, when the bill 
STATE was found, the jurisdiction of the Superior Court attached, 

2). 

TISDALE. and the County Court could not afterwards entertain the 
case. 

No counsel appeared for the defendant. 

mains un- 
drtermin- 
ed. 

If two in- 
dictments 
for the 
same 
offence be 
found in 
the same 
court. the 

RUFFIN, Chief Justice.-It is not denied, on the part of 
the state, that a former conviction is generally a bar to 
another indictment for the same offence. But it is said, 
that it is not a bar, unless the court which gave the judg- 
ment had jurisdiction ; and that in this case, the County 
Court had none, because it attached, upon the finding of 
the bill, in the Superior Court, and necessarily ousted that 
of the former court. 

The find- W e  do not accede to that inference : the finding of a bill 
ing of a bill 
doesnot does not confine the state to that single bill. Another may 
confine the be preferred, and the party put to a trial on it, notwith- 
state to that 
single bill: standing the first remains undetermined ; for auter foits 
mother arraign is no plea, generally. Thus it undoubtedly is, 
may be 
preferred, when both bills are in the same court : a second bill there- 

the fore is not taken COTUVL non judice so as to be a nullity ; 
Party 
put to trial but the jurisdiction of the ofence remains, independent of 
on it, 
although that to be exercised on the first bill. Then, how is this 
the first re- affected by the two bills being found in two courts having 

concurrent jurisdiction ? W e  think, that as respects the 
jurisdiction of the ofence, the case is the same as if both 
prosecutions were in the same court. If, for instance, a 
bill were now to be found i n  the Superior Court-which 
might be, notwithstanding the former hill in that court- 
the defendant could plead to it his former conviction in the 
County Court, notwithstanding i t  took ]>!ace hanging such 
first bill, on which no proceedingq had been talien. The  
state may prefer a prosecution i:i any of her courts, which 
have jurisdiction, and may, in general, try the party on 
which she pleases. I f  two indictments b'e f h n d  in the 
same court, the course is to quash one before the party is 
put to plead on the other. If in different courts, neither 
court can be said to be ousted of its jurisdiction of the 
ofence; though the defendant may have it in his power 

course i s  to to abate the latter hill by plea, that another court has 
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cognizance of the case by a prior bill. It is like the case D m ,  
1836. of a second civil action brought, pending a former; which 

is not matter of abatement of the first, but is a good plea 
of that kind in the second. Yet if it be not pleaded in TISDALX. 
abatement, and a judgment be taken in the second suit, 9 uash one 

b e h e  the 
there can be no doubt that such judgment might be pleaded, party is pat 

since the last continuance, in bar of the further prosecu- zftE~ 
tion of the action first brought. This is not therefore a I f in  differ- 

case of a total want of jurisdiction, but of a privilege to ent courte, 
the defend- 

the defendant to object to being tried on a second indict- ant may 
abate the 

ment, either in the same or another court, until the first latter, by 

be disposed of; and like other privileges, it may be waived. plehthat 
another 

This, we think, is the principle on which alone the judg- ,,t h, 
ment in T h e  State v. Yurbrough, 1 Hawks, 78, can be ;$g:,"g 
sustained; for the other ground, that the jurisdiction byaprior 

attaching in one court by the finding of the bill destroys 
Should ti 

the concurrent jurisdiction of another court, would go to plea in 

this extent, that there could not be a trial on the second ;:krt 

bill, although a nolle prosequi were entered on that first madeto 

found in the other court ; which is against the subsequent ~~~~'~ 
case of T h e  State v. iVNeil1, 3 Hawks, 183. That  the conviction 

be had court confined thetnselves in Yarbrougir's Case to a plea ,pn itl 
in abatement of the pendency of another bill, and felt the such con- 

viction 
difficulty that would be presented by a plea in bar of a may b, 

conviction or acquittal upon one of the indictments, is plead ~ u i s  
darrein 

plainly to be collected from the observation " that while continu. 

the indictment" (that is, the one fraudulently preferred,) ~~hk":' 
a is pending, and before judgment," the defendant's plea in bill. 

abatement to the other indictment may be obviated by 
replying the fraud. No method of getting clear of a 
judgment in either is even suggested. If there be one, it Whether 

fraud in 
must be of the same nature with the answer to a plea of proc,lng 

another prosecution pending, Whether that would be a proSecu- 
tion md 

sufficient, it is not for us now to say, since fraud is not conviction 

alleged in these pleadings. I f  there can be a fraud, in a 
legal sense, in prosecuting 2nd convicting an offender in a jurisdiction 

of the court on which the jurisdiction is conferred by law, as a 
competent and fit tribunal to try and punish criminals, it can, in 

another 
is certainly not to be presumed, without an averment of ,,t ,f 

concurrent 
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DECEMBER, it in the record, upon the single fact, that a bill had been 
1836. 

, previously found for the same matter in another court. 
STATE In the particular case before us, the defendant had no 

1). 

TI~DALE day in the Superior Court ; he having neither been ar- 
Jurisdic- raigned, nor even arrested on the bill in that court. Until tion, where 
aprior bill he had a day in court on that indictment, he was not 
has been 
found, be vexatus thereby, and stood in relation thereto on the same 
re~fied to a footing as if he had been put without day by a nolle pro- 
plea of such 
conviction, sequi thereon; in which last case it is laid down in 
Qu. Brt if IM'Neill's Cuse, that he would be amenable on another 
it can, ~t 
must be indictment in any court having jurisdiction of the ofence. 
averred On W e  are therefore of opinion, that there is no error in the 
the record, 
and is not judgment of the Superior Court, 
to be prc- 
sumed PER CURIAM. Judgment affirmed+ 
from the 
mere fact 
of the for- 
mers bill's __II)_ 

having 
' been found 

TIIE STATE v. EPHRAIi'd. 

A jury charged in n case of capital felony, cannot be discharged before 
rendering a verdict at the discretion of the court, without the prisoner's 
consent: nor can they, in suchcase, be discharged, but for evident,urgent, 
overruling necessity, arising from some matter occurring during the 
trial, which was beyond human foresight and control ; and generally such 
necessity must be set forth in the record. 

Every thing which is ~ ta ted  in a record as a fact, is to be taken as such, 
bccause the law reposes entire confidence in the integrity of the court; but 
where the record only states the cvidence, without any judgment of the 
court ascertaining thc fact sought to be established by it, no other court 
can draw the inferenceof fact from such evidence, and act upon it as a fact. 

Thc case of the Slale v. Spier, 1 Dev. Rep. 491, recognised and sustained as 
authority. 

THIS was an application for the discharge of the  prisoner,^ 
slave, from confinement in the jail of Craven county. In the 
last vacation, his Honor, GASTON, was applied to for a writ 
of habeas corpus, which he issued, and, on account of the 
graveness of the question likely to arise, made returnable 
before the judges of the Supreme Court. The sheriff of 
Craven returned with the writ, as the cause of the priso- 
ner's capture and detention, that the priaoner was 
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committed to him custody by the Superior Court for his DE-, 
1836. 

county, charged with the murder of Benjamin Venters, as - 
STATE by a transcript of the record of that court annexed to the n. 

return as a part of it, was set forth. By the transcript it E ~ H ~ A I M .  

appeared, that at the last term of Craven Superior Court, 
before his Honor Judge DONNELI, an indictment was 
found against the prisoner for the murder of Benjamin 
Venters, upon which the prisoner was arraigned, pleaded 
not guilty, and was thereupon put upon his trial by a jury: 
that on Sunday morning following the commencement of 
the term, the jury came into court, and declared that they 
had not agreed of their verdict, and that they were not 
likely to agree, however long they were kept together. 
Two of the jurors then stated that they were unwell; and 
being sworn, one of them deposed, that since he had been 
impannelled, he had taken a cold which had produced a 
violent sore throat, and he believed a longer confinement 
would seriously affect his health : and the other deposed, 
that since he had been impannelled, he had been attacked 
with rheumatism, to which he was subject by exposure, 
and considered a further exposure likely to be very inju- 
rious to his health: upon this the court proposed to 
discharge the jury, and asked the consent of the prisoner's 
master and counsel, which was refused: whereupon" the 
record proceeded to state, G the court in the exercise of its 
discretion, believing this to be a case for the discharge of 
the jury, ordered a juror to be withdrawn, and the jury 
to be discharged ; and the court hoping that on a proper 
case being presented, the Supreme Court would be disposed 
to review the doctrine laid down in the case of Spier, and 
believing that upon such review, it would be found that 
the principle of that case is neither supported by the 
weight of authority, or consistent with the enlightened 
spirit of the age-ordered the prisoner to be remanded 
to the jail of the said county, to await his trial at the next 
term of the court, before another jury. 
6. H. Bryan, for the prisoner. 
The Attorney General for the State, 

RUFFIN, Chief Justice, having stated the case as above, 
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D ~ ~ E M m R *  proceeded :-The right of the prisoner to his discharge oa  
1836. 

the one hand, and the propriety of putting him on his 
STATE ., deliverance before a second jury on the other hand, have 

EPA~A'M. been fully discussed by counsel for the prisoner, and by 
the Attorney General for the state, behre myself and both 
of my brethren: and I am delegated to pronounce our 
unanin~ous opinion, founded upon very deliberate consid- 
eration, that the prisoner rannot be tried again, but is 
entitled to his discharge, in the same manner as if he had 
been acqnitted hy the jury. 

The  correctness of this opinion depends principally, if 
not entirely, upon a proper understanding of the facts, and 
the inferences from them, which are stated in the record,ns 
the grounds of the order for the discharge of the jury. W e  
premise, therefore, that i t  simns clearly to us, that the 
judge of the Superior Court did not act upon the idea of 
the state of the health of the two jurors being such as to 
destroy or impair their rapacity bodily or mental, for duly 
considering the prisoner's case, and coming to a verdict 
satisfactory to themselves ; or of its being such as to render 
longer confinement on the jury, with the refi-eshments and 
attendants allowed by law under the sanction of the court, 
likely toendanger the livesof the jurors, or probably produce 
great or  lasting injuries to their constitutions. Indeed the 
affidavits of the jurors fall far short of presenting such a 
case, and niuch less are they sufficient of themselves to 
establish it without any judgment of the court given in the 
record on the affidavits as evidence. His Honor refrain- 
ing from pronouncing any such decision of his own upon 
the evidence, proceeds in his discretion, to discharge the 
jury:  being of opinion that it was in law a matter of 
discretion, it is probable that he pnrposely withheld his 
judgment as to those facts; nay i t  is yet more probable, 
from the evidence set forth, that in his ludg~nent, the jurors 
were not in fact incapable or unable to proceed in the trial, 
and for that reason he did not find those facts in the record. 

Certain it is, that the facts are not stated as having been 
found by the court, but only the testimony of the jurors ; 
and it is stated that the order was made in the exercise of 
the discretion of the court. Discretion is evidently used 
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in contrast and contradistinction to necessity; and the D s ?  
evidence was inserted in the record, not for the purpose of - 

STATE giving legal validity to the order, but for the purpose of 
@. 

preserving a meniorial of the ground of it, and to show Ep-1~. 

that it was a discreet and not an arbitrary order. Even 
if the power to discharge a jury be discretionary in the 
court, it ought certainly to be exercised with great caution, 
and only under urgent circumstances, denoting at the 
least, great inconvenience in proceeding in the trial; and a 
judge honestly assuming a responsibility, naturally desires 
that the evidence of the reasons for his act, whether 
adequate or inadequate, should be as permanent as the 
evidence of the act itself. Our conclusion, therefore, from 
so much of the record as speaks of what was done in the 
Superior Court, or by that court touching the discharge of 
the jury, is, that the judge ordered the discharge, and 
intended to say that he ordered it, not upon any necessity, 
but as being a thing within his discretion ; and because this 
was a prvper case for the exercise of this discretion upon 
his official responsibility. No doubt it was thus expressed 
in the record, that the question might be distinctly pre- 
sented, whether this be a discretionary power of the judge 
presiding at a trial or not; and for the purpose ofsaving to 
the prisoner the benefit of the law, if his Honor should be 
mistaken as to the nature of the power. Our conclusion is 
further confirmed by the language of the judge in assign- 
ing his reasons for remanding the prisoner. He refers to 
Spier's case, and states his wish to have the doctrine laid 
down in it reviewed; and in his hope that it will be 
reversed, it is manifest from the dissimilarity of the two 
cases, that the allusion was not to the point decided in 
Tt~e matter of Spier, 1 Dev. 491, but to the doctrine 
discussed by the judges, and the general reasons which 
led to the particular decision. In that case, the jury was not 
discharged by the court, but the term of the court expired, 
so that the jury could not give a verdict. In the present 
case the court discharged the jury, and without any such 
cause, which cannot indeed exist, since the act of 1830. 
Our understanding therefore is, that the record presents, 
and was intended to present, but the single question before 
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DECEMBER? mentioned-whether a jury charged in a case of capital 
1836. -- felony, can be discharged before rendering a verdict at  
STATE 

. the discretion of the court, and the prisoner again put on 
E ~ ~ ~ ~ r ~ .  his trial before another jury? W e  think that there is no 

such discretion ; and that the jury cannot be discharged 
without the prisoner's consent, but for evident, urgent, 
overruling necessity, arising from some matter occurring 
during the trial, which was beyond human foresight and 
control ; and generally speaking, such necessity muit ha 
set forth in the record. 

For this principle, and for almost the words in which 
we lay it down, we are indebted to Spier's case. The 
whole scope of the reasoning of the judges, who delivered 
their opinions upon that occasion, is decidedly and 
warmly against such a discretion, as being contrary 
to the cornmon law, and so dangerous to the liberty and 
security of the citizen, that the doctrine ought not to 
receive the least countenance in the courts of this country. 
Certain exceptions, founded upon necessity, and already 
established by judicial decisions, are recognized in that. 
case, and a willingness is professed to admit others found- 
ed upon a reason alike forcible and conclusive. But Chief 
Justice TAYLOR, says, that all the exceptions ought to be 
confined to those cases of extreme and positive necessity 
which are dispensed by the visitation of God, and which 
cannot, by any contrivance of man, be made the engines of 
obstructing that justice, which the safety of all requires 
should be done to the state, or weakening the efficacy of, 
or rendering illusive that maxim of civil liberty, of which 
the prisoner claims the benefit." In applying the doctrine 
thus expressed, the court there refused to incorporate into 
the law, as an exception to the ancient rule, the case of 
the term expiring before the trial was had, and as far as 
appeared. could have been completed. These principles we 
are now called upon to overturn, as being unsound in them- 
selves, and condemned by those who view the subject in 
the better lights of the present day. I t  is, in our opinion, 
a bold and hazardous assumption in judges, to change and 
upset settled law, under the pretext that it was adopted 
in  a state of society to which it was suitable, but that cir- 
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cumstances have now so varied, and the opinions of man- Dm=~m, 
1836. 

kind so changed, that the rule has become inconvenient 
and unsuitable, and ought therefore to be altered. If the a. 

law wew unalterable, but by judicial decisions, the argu- EPBR*. 

ment would be full of force. I t  is true, that the exigencies 
of society have, from time to time, obtained, in some instan- 
ces, judicial modifications of ancient rules of law, but this 
has been effected by slow and almost imperceptible degrees, 
and without a recurrence, at those times, to first principles, 
until a succession of inadvertent departures from the old 
rule, have SO strongly established exceptions to it, that a 
court subsequently reviewing the whole ground, finds it 
more difficult and dangerous to attempt to re-establish the 
principle in its integrity, by retracing the steps of those 
who had lost sight of it, than to receive and enforce the 
rule, with its exceptions, all as they came down to us. 
But a wilful disregard of a clear maxim of the common 
law, found in the works of those reverend authors, to whom, 
as  the fathers of that law, appeal is made for its text, and 
promulgated through the recorded decisions of our prede- 
cessors, as its professors and ministers, is almost, if not 
entirely, as indefensible, as the like disregard of the injunc- 
tions of a statute. The legislature may pass an unwise 
law, one in conflict with the usages of the country, and 
incompatible with its enlarged and varied interests; it is 
still the law; and a judge cannot abrogate it, by construc- 
tion, upon the ground that it was, or has become impolitic ; 
neither can he rightfully counteract a positive precept of 
unwritten law, sanctioned by adjudications for ages past, 
upon the ground that the sages who established it, could 
not foresee our condition, and therefore, that si~cceeding 
judges must either retreat or advance, to suit the times. 
Courts cannot thus change their position, and frame anew 
original rules of law, or introduce exceptions not before 
found, either in terms or in princip!es. We must say, 
therefore, that the doctrine and decision in Spier's case, 
are deemed by us as conclusive authority upon the ques- 
tion before us. I t  is true that it was not a judgment of 
the Supreme Court as a court, because the case was not an 
appeal, but upon a habeas corpus, on which the Judges 
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DECEMB~R~ had only the power which any other judges, or a single 
1836. 

judge, possessed. The superior authority of the case rests 
STATE . upon the number of judges called to its decision, and the 

E p H ~ A * M .  opportunities for full discussion at the bar and on the 
bench, consultation and deliberation ; all of which took 
place. W e  believe few que.;tions were more anxiously 
considered by the judges of that day, than those involved 
in that case were ; and for the correctness of the judgment, 
the main reliance of the judges is upon the maxim of the 
common law, as lying at  the foundation of the security 
against injustice and persecution, provided by that law for 
the innocent. But the respect to be shown to that case 
by no means depends alone on its authority as a solemn 
decision, nor on the intrinsic excellence of the argument of 
the judges. I t  has subsequently been judicially recognized 
and sustained; and, moreover, not only acquiesced in, but 
in a remarkable manner, incitlentally approved by the 
legislature. I t  is certain, that before &'pier's case, which 
was decided in July,  1828, prisoners had in several 
instances, been remanded to prison by the judges on the 
Circuit, when the term expired before a verdict was given, 
and had been put on their trial again at a subsequent 
term. Such cases had occurred within nly own experi- 
ence, while at  the bar ;  and when on the Circuit bench, I 
had more than once adopted the same course. But 
to me certainly, and to any one of the other judges 
thus acting, as far as I heard, or had the least reason to 
suppose, this was not oil the idea that it was in the discre- 
tion of the court to discharge the jury, and retry the ac- 
cused, or not to do so. W e  did not discharge the jury- 
the law itself dissolved the court, and necessarily released 
and dispersed the jury. I never kncw a jury in a case of 
felony, to separate by leave of thc court, until the court 
had no power to keep then] together; nor has a tradition 
of such a practice a t  any time, i n  this state, reached us. As 
the capacities and legal existence of the jury were lost by 
the efflux of time, under the operation of law, that was con- 
sidered to be a case of legal and physical necessity, which 
rendered it impossible for the jury to ascertain either the 
guilt or innocence of the prisoner, and for that reason we 
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conceived that we were not merely a t  liberty to bring him DECEMBER, 
1836. 

to trial again, or not, as might seem to us meet, according ---- 
to the circumstances, but that we were obliged so to do. STATE 

21. 

So far from its then being deemed a matter of discretion, E,,,,,,. 
it was thought the court had no discretion whatever upon 
the subject, but was bound to proceed to a second attempt 
to obtain a trial, the first having, from necessity, proved 
altogether ineffectual. I t  is not to be denied, that for rea- 
sons like these, the point ruled in Spier's case, was not 
satisfactory to the profession ; and nearly concerning, as 
it did, the public justice, as well as the integrity of the 
trial by jury, and the security of the citizen, it attracted 
very general attention. At the succeeding session of the 
General Assembly, a bill was introduced to correct the 
supposed evils of the decision, by authorizing the party to 
be put again on trial. Instead thereof, a proposition, by 
way of amendment, was offered, that the term sl~ould bc 
prolonged some certain days, for the purpose of taking the 
verdict. But it was found to be so invested with difficul- 
ties, touching the rights of the accused, and with inconve- 
niences, from the loss of the court in an adjoining county, 
while the judge was awaiting the action of the jury, who 
might even then not be agreed within the enlarged, bu t  
limited period, that the whole subject was postponed, 
without any final action upon it. 

In this state the question was, when the first change in 
the members of this court occurred,upon the demise ofchief 
Justice TAYLOR. Upon my succeeding him in k)ece~nber 
1829, it was immediately revived in the Jfntte7- qf Petcr 
Slaz~ghter. The case is not reported, but the prisoner 
was brought before all the judges of the court on a knbens 
c o r p s  from Anson, in June term 1830. The facts were, 
that the jury was empannel!ed on Thursday morning of 
the term, retired to consider of their verdict on Friday 
night, and fifty minutes before twelve o'clock on Saturday 
night, upon being sect for by the judge, declared that 
they had not agreed, and cou!d not agree; whereupon, the 
the court, as the term was expiring, remanded the pri- 
soner and discharged the jury. The case was elaborately 
argued for the prisoner bp my brother GASTON, who had 
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DECEMBER, also been of counsel for Spier ; and for the state, by his 
1836 

--d- Honor Judge SAUNDERS, then the Attorney-General. All 
STATE , the authorities cited in the first case, were re-examined, 

EPK+A~N. and every other which research could discover, was 
adduced ; among them were the United Stutes v. Perez, 9 
Wheaton, 579 ; and the Conznznnzoealth v. T imn~son ,  in 
the General Court of Virginia, in 1813, which is found 
in 2d Wheeler's Criminal Cases, 478. The latter case 
was precisely in point wlth Spier's. The jury separated 
a t  the end of the term, without any order by the court;  
upon which case, the General Court, eight judges being 
present, was of opinion, unanimously, that inasmuch as 
the judge did not undertake of his own authority to dis- 
charge the jury, but had kept them together the full legal 
term of the court, and t!~ey were then necessarily 
separated by law, the prisoncr ~vcvns not discharged from 
further prosecution. In the ease of P e ~ e z ,  besides others 
in several of the state courts in this country, the power of 
the court in its discretion to discharge the jury, is certainly 
recognized in its greatest extent; and it was upon the 
authority of those cases, zealously contended for 
by the attorney-general in Sluzighter's case; but we 
were all agreed that there was 110 such discretionary 
power in a case of felony, known to the common law of 
England in its ancient purity, nor as administered in 
the more modern times of an independent judiciary: 
and that nothing short of an apparent, flagrant and uncon- 
trollable necessity, would justify such discharge, and 
authorize a second trial. Although the doctrine of this 
discretion has been thus promulgated by some of the 
American courts, it is remarkable that not a single instance 
of its exercise or assertion, can he found In the English 
books, since a period was put to an arbitrary prerogative, 
and judicial servility, by the expulsion of the Stewarts. 
Since the revolution in 1G88, a jury has not been dis- 
charged in that country,except upon an absolute disability 
of the prisoner to conduct his defence; as if he became 
insane, or suddenly ill during the trial ; or the inability of 
the jury from like causes, to proceed in the trial ; or other 
similar physical necessity and dispensation of Providence, 
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except it be on the side of mercy, for the benefit, and a t  DE;;;;;. 
the request, or at least by the consent of the prisoner, as in ---- 

STATE 
the Ifinloch's case. I t  is a discretion not only momentous v ,  

to the accused, but of all othprs, tending most directly to EPu"A'td. 

bring upon the administration ofjustice, and the ministers 
of the law, suspicion and odium: and that a t  the very 
period when a general sense of the purity aad impartia- 
lity of the judicial tribunals is most necessary to their 
efficiency, and to calming and satisfying the public mind. 
At present the judges of the United States, may discharge 
juries, without alarming the fears of the profession, or  
exciting the jealousy of the people ; bu't if it should 
happen that in times of fierce faction and political 
troubles, such a step should be taken in prosecutions 
instituted by high executive officers, or in which they 
have a personal concern : or for treason growing out of 
extensive sectional commotions, and perpetrated by a 
forcible resistence to the execution of a law, supposed to 
be peculiarly oppressive to a large section of the country, 
the bar, ever sagacious in descrying danger, sensitive to 
the abuse of power, and prompt and bold in defence of 
liberty, would be aroused, and the country s t  large agitated 
lo its extremities. 

The  power is not necessary or useful to public justice, 
for if twelve men inditrerently chosen, after full argument 
upon the evidence, and instruction from the court upon the 
law, and opportunity for full deliberation, be not agreed of 
the guilt of the accused, he ought to be acquitted. The  
lam anticipates a verdict in every case; and although from 
the constitution of the human mind, it cannot be supposed 
that the evidence nil1 malie the same impression upon 
every juror, yet it is probable that by consultation, they 
will ultimately come to the same conclusion; if tono other, 
that the whole jury, upon the fair and invincible doubts of 
a part of their body, will adopt one favourable to the 
prisoner, since in a case of real doubt, the law leans to 
the presumption of innocence. There is therefore no 
foundation for the notion of a moral necessity, for the dis- 
charge of a jury on account of a moral disability, as it is 
called, on the part of the jury to make up their minds 
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DECE~IBER~ alike, and agree on a verdict, after a reasonuble period for 
1836. 

consultation. I t  is doubtless a relief to the jury, to be 
STATE 

. freed from longer confinement and privation, which is the 
E p ~ ~ ~ 1 3 1 *  consideration from which this practice seems chiefly to 

have grown up. So it would be in a still greater degree, 
if they were not called to this service a t  all, for it is a 
severe one; and no duty can be more painful, than that of 
pronouncing a sentence which cuts off the life of a fellow 
man. Probably its painfulness causes, in numerous 
instances, the occasions for the discharge of juries, since 
they have been told that the court can discharge them 
upon their own allegation of moral disability. But it is 
not to the ease of the jury in these respects that the law 
has regard, but to the administration of its own justice 
between the public and tbe prisoner, in a manner 
safe for the former, and securing the latter from prolonged 
and repeated prosecution. For these reasons in Slaughter's 
case, my senior brethren, Chief Justice HENDERSON and 
Judge HALL, in affirmanceof the decision in Spier'scase,dis- 
i*!iarged the prisoner. In the general doctrine, I concurred 
throughout. I own I did not unite in the order; but it - 
was entirely because I thought the reasoning not applica- 
ble to the particular case. I still retained the opinion, 
that if a trial be going on in a court whose term is 
limited by law, and expires before the trial can be gone 
through, it  was a case in which inevitable necessity, in 
legal contemplation, prevents a verdict from being given. 
There may indeed be cases, and in modern times they are 
not unfrequent, which would occupy the whole of one of 
our terms ; and if the failure to concludc them within it by 
verdict would acquit the accused, they could easily, though 
unnecessarily, be made to consume the whole term. I 
deemed it however a fair and a legal presumption, that 
the court and the jury honestly endeavoured to perform 
their duties, and that the trial was not finished because it 
could not be. I did not think the prisoner ought to 
be tried again, because the jury did not after deliberation 
acquit him, but because the jury had not the opportunity 
for full deliberation, and were deprived bf i t ,  not by the 
power of the judge, but by the operation of the law: on 
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the other hand, the other judges thought that by con- DECEMBER, 
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tinuance the trial might be spun out till the expiration 
of the term, and that the admission of this exception to the 
ancient and approved rule, might be thus used, as the EPHRAIM. 
means of helping out a defective case, upon a second trial ; 
and as an instrument of oppression to a prisoner ; and as 
the inconvetlience admitted of remedy, by enlarging the 
terms of the courts, they chose to leave it to the legisla- - 
ture to change the law, on the side that might seen) to it 
best, rather than adopt of themselves a principle that 
might put the innocent in jeopardy. Of course I then felt 
that in a judicial capacity, I was concluded as to the law 
upon this point, and have ever since yielded my assent to 
this application of the rule. I t  became, ho\ve\er, abso- 
lutely necessary that the legislature should interpose in 
some way, otherwise many offenders mould escape, and 
justice to suitors be obstructed by trials for felonies, in 
which the prisoners would run against time. It was open 
to the legislature, to confer on the courts the general 
discretion to discharge one jury and empannel another; or if 
actuated by the reasons which governed my opinion upon 
the particular question, to enact that a prisoner should be 
tried at  a subsequent term, if a jury charged with him a t  
a former term, did not give a verdict before the expiration 
of the term ; or to enlarge the term, so as to give all possi- 
ble opportunity for the first jury to make up and render a 
verdict. The last of these three, is the remedy provided 
in the wisdom of the legislature, by the act of 1830, c. 
22, " For the more perfect administration of justice in 
capital cases ;" which authorizes the judge to adjourn the 
court from day to day, indefinitely, for the purpose of 
finishing the trial, and rendering judgment in a capital 
case commenced previous to the expiration of the regular 
term. I t  I I I U S ~  have been obvious to the General Assembly, 
that t?:is method might often prove highly inconvenient in 
breaking in upon the subsequent court or courts of the 
circuit. I t  therefore would not have been surprising, if 
i t  had been declared that a failure of the jury to render a 
verdict either way during the term, should not be an 
acquittal. But so strong was the suspicion of improper 
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practices to protract the trial, and to prevent a verdict, 
which might be as well on the one side as the other, that 
the legislature preferred the inconvenience of delaying 

EPHRAI~L justice in the adjoining counties, to the probable mischief 
of corrupting and perverting it in the momentous cases 
of capital felonies ; much more must they have preferred it 
to the entire abolition of that humane, safeand sound maxim 
of the common law, which commands the judge to keep 
the jury together until they be agreed of their verdict, and 
denies to him the discretion to discharge them. For if the 
legislature refused to sanction or allow an exception to 
that maxim, in the strongest possible case that can be 
imagined, for admitting any exceptions, namely, when the 
court was prevented by the law itself, from performing 
the duty of keeping the jury together, the inference is 
irresistible, that they deemed the rule itself to be in the 
highest degree salutary ; and meant to preserve it inviolate 
from their own acts, and yet more from the encroachments 
of the judiciary. Since then, the jury are to be kept 
together until they be agreed, they must agree, a t  least in 
a capital case. This is not deemed impossible in any 
case;-nay it is deemed certain for the reasons before 
drawn from the just and legal presumption to be deduced 
in a case of this grade, from doubts of the prisoner's guilt. 
T o  this confinement of the jury there is no limit, hut that 
which arises from the apparently utter impossibility for 
attaining the end for which the jury is to be kept 
together-the unity of their opinions. That impossibility 
is not apparent, until by mental alienation or bodily dis- 
ease, suddenly dispensed by Providence, or induced by 
exhaustion tyom long confinement and privation, a juror 
becomes incapable of further discussion and deliberation. 
When such becomes the state of fdcts, there is u necessity 
for the discharge of the jury ; first, because we have no 
right to keep in peril the life of the juror: and secondly, 
because his mind cannot yield its assent to the verdict 
pronounced in his name. 

Having thus brought down the history of this question 
in this state, we may safely inquire for any question that 
has ever been seriously debated, upon which a judge is 
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more perfectly concluded by authority. We think there h;zp, 
cannot be one in which we would be less at liberty to act --- 
on any speculative reasons of convenience or justice of our Sy 
own ; but we must be permitted at the same time to declare, EPARAIM. 
that had we now to choose for the first time between the 
discretion of the judge, and the fixed principles of the cqm- 
rnon law, forbidding the discharge of a jury in a capital case, 
except by necessity, physical or legal, we should, upon 
principle, unhesitatingly adopt for ourselves and our pos- 
terity, that which we now enjoy by descent from our fore- 
fathers. We  cannot change this law. Chief Justice 
TAYLOR may have been mistaken in thinking, as he did in 
Spier's Case, that the rule then established must be that 
for all posterity, unless the legislature should think proper 
to interfere; and there may hereafter be judges, who, 
without such interference, will advance to the change 
from law to discretion upon this point; but it will most 
assuredly not be in our day. We abide by the law as we 
find it established i n  remote antiquity, acted on in the 
purest periods of English liberty, and enforced by our 
predecessors in the places we now occupy. 

Lest it should be supposed that the case which hap- 
pened upon the trial of the prisoner falls within the rule 
as acknowledged by us, and therefore that he was remanded 
properly, though not upon the reason awarded by his 
Honor, it is necessary to remark, that as to matters of fact, 
we can look only to such as are set forth in the record as 

facts. A record imports absolute verity as to all matters 
which are stated in it as occurrences on the trial, because 
the law reposes entire confidence in the integrity of the 
court. The judge presiding, and he alone, can know, 
whether the proof offered before him to establish a fact 
as then existing, is true, and therefore the special matter 
set down by him is conclusive ; and noother court or judge 
can weigh the credibility of the witnesses, and infer one 
fact, from another that was proved. I t  is certain to us, 
for instance, that the two jurors deposed as is stated, to 
the condition of their health ; but if they had even sworn 
that they were reduced to impending dissolntion, the truth 
of that allegation would not thereby appear to us, but 
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DE;;;;ER, only to the judge presiding, who had it in his power to 
adopt various other means-such as advice of professional 

STATE 
v. men, his own inspection, and the like, to satisfy his mind. 

EpHRAt'Y. If, therefore, the record had set out as fact, that one 
of the jurors had become so diseased as to endanger his 
life, or render a permaner~t injury to his health highly 
probable; that he had thereby become unfit or unable to 
serve longer on the jury, the fact would be established by 
the record, although no evidence appeared thereon in proof 
of the fact: so, on the other hand, when the record states 
the evidence only, the fact is not established by the record ; 
and being a fact occurring in a proceeding in a court of 
record, it can be established by no other evidence. We 
have therefore abstained entirely from considering the 
testimony of the jurors in reference to the conclusions that 
might be drawn from i t ;  for if i t  did not satisfy us that 
the jurors were unfit or incapable of longer service, we 
could not contradict the record, if it had stated that fact 
to be the other way. Our decision is therefore founded 
upon this, that the record shows that the jury was dis- 
c!larged without, in explanation thereof', showing any 
state of facts from which the discharge becomes necessary. 
This is indispensable, because by no other means but the 
record, can the necessity appear, and by that it can almays 
be made tu appear, with the single exception of the sudden 
insanity or death of the judge during the trial-a case not 
yet decided, and which may probably found another excep- 
tion, upon necessity, to the general rule. 

Upon the whole, therefore, we are clearly of opinion, that 
the prisoner must be discharged upon the payment, by his 
master, of such costs as he is legally liable for, and upon his 
cnteriag into recognizance for the appearance of the pri- 
soner a t  the next term of the Superior Court, to answer any 
other charge the state may have against him. 



T h e  marriage of slaves in this s t ~ t e ,  consisting of cohabilation uierely, bq 
the pernlission of their owners, does not c~nst i t~i t ,e  the relation of husband 
and wife5 so as to attach to them the privileges and disabi!it,ies, incident 
to that relation by the common law. Hence, it was held, that a slave who 
was the wife of another s!ave, might givs evidence against him, even in a 
capital case, 

But if the wife of a s!ave \:-ere ir,compstetit to give evidence against him 
during their cohabitation as man and wife, yet she mould undoubtedly be 
admissible after they had separated. and she had become the wife of anotlm 
dare. 

An indictment for tire murder o f a  slave may conclude at the common law. 

THIS was an indictment fbr XURDER, tried a t  Caswcll 
on the last Circuit, before his Honor Judge SE~TLE. 

In  proving the case for the state, the solicitor called as 
a witness, a slave named Mima, who was the only person 
that saw the rencsunter in which the murder was alleged 
to have been committed. The  prisoner's counsel objected 
to the competency of the witness, upon the ground that 
she was the wifc of the prisoner: and to sustain ttiic- 
objection, A, RI. Lea, the owner of the witness, was 
introduced, who testified that the prisoner and witness 
Mima, had cohabited as mar? and wife for about ten w a r s  
successively, and had had five children : that in the month 
of August last, he heard a quarrel between the prisoner- 
and Mima, when the prisoner took a bundle of clothes, 
which he was about to carry saying, he intended to 
part with his wife. Lea compelled the prisoner to Ieavc 
the clothes, and told him to bring an  order from his 
master if he wished to take them away. In the course of 
a fortnight, the prisoner returned with an order from his 
owner, procured the clothes, and was commanded by Lea 
not to return. Soon afterwards the deceased applied to 
Leafor permission to takelfima as his wife,and upon being 
told that he might do so, he took her as; a wife accord- 
ingly. His Honor overruled the objection to the compe- 
tency of the witncss Mima- and the prisoner was convicted, 
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A new trial was moved for and refused ; upon which a 
motion in arrest of judgment was submitted, because the 
indictment concluded a t  common lam ; but this being also 
overruled, and judgment of deat h pronounced, the prisoner 
appealed. 

W. A. Grahunt, for the prisoner. 
The Attorney-General, for the state. 

RUFFIN, Chief Justice.-The question of evidence mads 
i n  this case, is not witl~olit difficrilty ; but, after the best 
reflection the court could bestow on it, that difficulty 
seems to arise rather from moral considerations than to be 
founded on legal principles. As far as our experience 
extends, or our researches into the adjudications of our 
sister states enable us to discover, the question is entirely 
new. The objection to the competency of the witness is, 
that she is the wife of the prisoner, and cannot be com- 
pelled or allowed to give evidence against him. The  
novelty of the attempt to apply this rule of the law of 
evidence, to this relation between siaves, is, perhaps, a 
sufficient reason for not yielding to it. The  inclination 
of the courts now, is, to hear every person, who is not 
clearly excluded by a positive rule precisely embracing 
the witness offered ; and thus leave the weight and effect 
to the jury. It might, therefore, be enough for us to say, 
that, although the occasion must have often been pre- 
sented to them, it has never been decided by our prede- 
cessors, that the marriage of slaves, such as existed in this 
case, and such as usually exist in this state, consisting of 
cohabitation merely, by the permission of the owners, 
constitutes the relation of husband and wife, so as toattach 
to them the privileges and disabilities incident to that 
relation by the common law. But the court is further- 
more satisfied that, upon principle, it could not be thus 
decided. 

The  disqualilication of husband and wife, to testify for 
or against each other, is merely of civil institution, upon 
reasons of general policy. That policy has regard in the 
common law of England, chiefly to the peace of families, 
by avoiding all causes of dissension between those who, 
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according to that law, are indissolubly joined together. DECEMBER* 
1836. 

No code could justly, by one of its edicts, pronounce -- 
STATE 

that an union between two persons once formed, should 
,,# 

by no means be severed, and yet, by another of its edicts, ~ ~ U E L  

coerce them to acts necessarily productive of dissensions, 
that would deprive their union of all cordiality, separate 
them in feeling, and make their connexion intolerable. 
This privilege, accorded by the law, seems manifestly, 
therefore, to owe its origin to the duration of the legal 
obligation of the contract of marriage. I t  cannot be 
yielded to any persons but such as have entered into that 
contract, in that rightful and formal method which is 
recognized in law as binding the parties throughout life, 
absolutely, and independent of the continuing inclinations 
of one or both of them, or the continuing Iicense of any 
third person. Hence a marriage de facto will not, but 
only a marriage de j zm,  will exclude one of the parties 
from giving evidence for or against the other. There 
have, indeed, been decisions a t  nisi prius, in ~ h i c h  persons 
not actually married, hare  not been allowed to give 
evidence fo r  each other, because in the very transaction 
under investigation, they had held themselves out as man 
and wife. But it has never been doubted, that one was a :ts,"',":i- 
competent witness against the other, unless a legal ingupon 

marriage existed ; and it now seems to be finally and :h,"2,"f","ie 
properly settled, that in every case, whether the witness ndmissihi- 

lity of hus- 
be called by the one side or the other, the test, and the only band and 

test of cornpetency.is tbis: are they in fact and in law wife as 
witnesses 

husband and wife ? The  rule is thus stated in Starhe's  for or 

Treaties, 2nd part, 403, and may be received as authority, 
because the passage has the express sanction of Ch. Justice whether 

BE~T,  and the other judges of the Court ofCommon Pleas in the witness 
be called 

Batf~ezus V. Gulindo, 4 Binq. 610; (15 E. C. L a w  R. 88 ;) by the one 
side or the 

in which after a long cohabitation as man and wife, and the ot~,eI, the 

birth of children, the won?an was received as a witness test,and 
the only 

for the man. There can be no other rule, with certainty test ofcorn- 

enouqh to entitle it to the name. For  a t  what period of $ ? ~ ~ c ~ I ~  

an illicit cohabitation shall the incompetency begin ? Or they in fact 

how long after the cohabitation terminates, before the com- and in law 
husband 

petency s!lall be restored and wife ? 
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DECE.MBER, I t  being thus the common law of England, that no length 
1836. 

ofcohabitation, and no recognition by the parties merely, of 
STATE 

each other as man and wife, invests them, far this purpose, 
S " ~ " ~ ~ .  with that character; it is neat to be considered whether 

a like cohabitation between slaves, constitutes, in this state. 
a marriage, or rather surh a marriage as produces incom- 
petency to give evidence. I t  bas been argued at the bar, 
that it does; because our ! a m  have not prescribed any 
ceremony or formality fir  the celebration of marriages 
atnong persons of any colour or degree ; and because slaves 
are human beings, with passions and senses impelling them 
to this union, and with a natural capacity to contract it, 
which no municipal regulatiori can annul, or at least, 
which no regulation in this staie professes to annul. It 
has been urged that the essence of this, as of other con- 
tracts, consists in t h ~  consent of the parties ; which if 
expressed before any witnesses, in any words, or by any 
ncts, fully denoting present consent, senders the contract 
obligatory by thelaw of nature and of reason: and it was 
thence inferred, that it is necessar~ly binding in our law. 
rn the absence of positive proviaions to the contrary. 

If every position in  this chain of reasoning were true. 
3t would not follow that to such a marriage contracted in 
this state, the eff'ect is to be given of excluding the parties 
3s witnesses. But the court is entirely satisfied, that 
some of those position are not correct. W e  do not agree 
that persons sui juris are legally married rncrely in virtue 
of their own consent, however explicitly expressed, in 
terms of immediate apreemmt, unless it be so expressed in 
presence of those persons who are designated by law to 
be witnesses thereto. I t  is unnecessary to state a t  large the 
reasons on which our opinion on this point rests ; because 
no person can reflect on the subject without perceiving 
that such should be the law, nor read our statutes without 
likewise perceiving that such is intended by the legis- 
lature to be the law. The rule of the common, or 
rather the canon law, respecting marriages de fmto, 
contracted in verbis de presenti, might well be adopted at 
a time, and in a country, in which an ecclesiastical 
estabiishment was a cornpotent part of the government, 
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with authority, by imposing temporal penalties, and pro- DECEKBER, 
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nouncing spiritual denunciations, to compel the celebration 
of such a marriage in facie ecclesie, as a specific and S T A ~ ~  

v. 
formal execution of a contract, partly performed and S~nzue~, 

binding on conscience, though not complete in law. And 
if oneof the parties should happen to die before this duty 
to the other, to their issue, and to the community could be 
exacted, the law might in such a case, properly enough, 
engraft on the general rule, an  exception in favour of the 
validity ofsuch a contract of marriage, not drily celebrated, 
but continuing de facto until death parted those who had 
contracted. When, however, this function of the spirituai 
judge was abrogated in England, there arose an exigent 
necessity that some other fixed mode should be established 
by whiEh marriage should bepublicly celebrated, and some 
solemn memorial thereof preserved. While as to other 
contracts, security is provided i n  various ceremonies and 
solemnities, a well regulated state could not leave that of 
marriage-the most important of all, in reference to the 
happiness of the parties and their issue, and to the right of 
succession to estates-to be established or denied upon 
the loose testimony of perhaps a single witness, speaking 
entirely from memory, of the words of the parties. I n  this 
state there never was a jurisdiction sirnilar to that of the 
spiritual courts in England; and it  is plain from the 
earliest period of our legislation, that in  consequence 
thereof, i t  has been constantly required as an essential 
requisite of a legal marriage, that it s!:ould eithei be 
celebrated by some person in a sacred office, or be entered 
into before some one in a public station and judicial trust. 
'Che very first chapter found in our oldest statute book, 
1715, c. 1, contains such provisions on this subject, as one 
of vital importance to the prosperity of the young colony. 
From the terms of that act, and of those subsequently 
passed in 1741 and 1773, and the constant usage ever 
since, the court considers this to be clearly the law in 
this state. 

IF that be the law of marriage between free persons, 
upon what principle or pretext can a marriage between 
slaves, not thus contracted, be sustained as a marriage de 
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DECEMBER* jure? How can that be deemed to any purpose a legal 
1836. 

marriage, which does not, in any respect, conform to the 
STATE 

only legal regulations upon the subjectof marriage ? If it 
SAMUEL. be said, that the statutes relate only to the cases of free 

persons, and therefore do not require the marriages of 
slaves to be thus celebrated; the reply is obvious, that the 
marriage of slaves, then, is wholly pretermitted, and hence 
a legal marriage cannot be contracted between them. 
Such, indeed, may unfortunately be the l a w ;  and may 
have been intended by the legislature to be the law, upon 
the general ground of the incapacity of a slave to enter 
into this, as into other contracts, upon the presumption of 
the want of free consent, and upon the further ground of 
the difficulty of giving legal validity to the marriage, in 
respect to its most important legal incidents, without essen- 
tially curtailing the rights and powers of the masters. I f  
it be so, it may be a fit subject for legislative interposition, 
to avert this melancholy addition to the misfortunes and 
legd disabilities of this depressed rare. The  subject is 
too full of perplexities, to authorize the court to express an  
opinion upon that point, without duly considering it in a 
case in which i t  shall directly arise. Assuming for the 
occasion, therefore, that marriage is an exception from the 
principle on which their contracts generally are deemed 
null, and that in law they may marry, yet, in the absence 
of particular regulations for the nlarriages of slaves, to 
give validity to a marriage contracted by them, it must be 
such a marriage, as, by the general law, is valid. I t  is 
not the province of a court to pronounce a contract bind- 
ing, and annex to it all the consequences of another con- 
tract, to which those incidents are legally attached, only 
when it is attended with certain ceremonies, unless the 
particular contract have also those formalities. The  rule, 
to dispense with them in particular cases, must be laid 
down by the makers of the law, and cannot be interpola- 
ted by its expounders. I t  cannot be judicially determined, 
that a wife by cohabitation, shall not give evidenceagainst 
the man with whom she lives, more than that the other 
marital rights shall be accorded to them ; nor, more than 
we can pronounce, that a rnan has incurred the guilt of 
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bigamy, by cohabiting with one woman, under the name DECENBER, 
1836. of his wife, after abandoning, or being forcibly separated ___ 

from another, with whom he had once lived on the like Sy 
terms. Unless the one consequence would follow, the SAMUEL 

other cannot; and the court is not prepared, without a 
mandate from a higher authority than our own, to apply 
to this class of our population a rule, which would in in- 
numerable instances, either subject them to legal crimi- 
nality of a high grade, or deprive them almost entirely of 
their greatest solace-that of having families of their own, 
frail as may be the right, and temporary the enjoyment, 
dependent, as they are, upon the caprice of the parties 
themselves, and yet more upon the necessities or caprice of 
their owners. The opinion of the court therefore is, that 
the witness was never, in law, the wife of the prisoner. 

This conclusion is in no degree shaken by the incidental ~ h ,  inti. 
notices of this connection between slaves, which is found dental 

notice 
in some of our statutes. In the act of 1729, (Rev. c. 19,) take, 

for instance, which provides against hunting by slaves, ge:' 
their travelling by night, and collecting in quarters among slaves, t ~ b c  

other persons' uegroes, the ninth section, by way of proviso some found of in 

to those enactments, declares, that nothing in that act our stat- 

shall be construed to hinder neighbours' negroes intermar- :%::, in 

rying together, license being first had of their several the actof 
1729, (Rev. 

masters. This does not profess to say what shall consti- , l s , )  d,, 

tute their marriage, nor what consequence such a marriage nothal i se  
their mar- 

shall draw after it. All those subjects are left to the riage, 
general law. I t  is manifest too, from the manner in ,"izge 
which the proviso comes in, that the object was merely question of 

their nd- to exempt from punishment particular slaves that might missibility 
be found on another plantation, under the circumstances as witnes- 

ses for or mentioned. Thus viewed, and in reference to the general 
law of marriage, and also to the known usages and modes each 

other. 
of forming this connection between slaves, this provisocan 
mean only that concubinage, which is voluntary on the 
part of the slaves, and permissive on that of the master- 
which, in reality, is the relation, to which these people 
hare ever been practically restricted, and with which 
alone, perhaps, their condition is compatible. 
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DECEMBER, It may, however, be here observed, that the witness in 
1836. 

I---. this case was clearly competent, upon the same course of ar- 
STATE gument, on which her incompetency was urged; for ifthe 

SAMUEL. contract of marriage between those persons be valid, upon - 
the ground of their agreement simply, by force of natural 
law, and independent of tnunicipal regulation, it follows 
that its obligation and duration may and must be limited 
by the same means; namely, by the terms of the agree- 
ment originally made, and that it may be rescinded by a 
new agreement. The authority of the Divine law, as to 
what this agreement ought to be, or the duties which, 
under its influence, the conscience of the parties may 
prompt from one to the other, are subjects with which 
civil tribunals cannot deal, without the aid of municipnl 
law. As an agreement between the parties, its exterit 
depends upon the terms of the agreement itself, and iis 
coutinued existence. In this case, there is no evidence 
that the cohabitation commenced upon any agreement- 
that i t  was to continue longer than it should be n~utrlaliy 
satisfactory to the parties; and if there had been, it  is clear 
that it had been dissolved by a change of inclination on 
each side, which had ended in an  agreement to separate, 
and in actual separation. Indeed, the witness had become 
the wife of another man, in the same sense in which she 
had been that of the prisoner ; and is, therefore, either a 
competent witness, or guilty of bigamy. I t  is not difficult 
to determine between those alternatives. 

A motion was also made in arrest of judgment, because 
the indictment concludes a t  common law. Whatever 
doubts formerly existed on that point, none have been 
entertailled since thedcclaratoryact of 1817, (Reu. c. 949,) 

and Eecd's  case, 2 Hawks, 454. The  very candid and 
discreet judge who dissented in that case, either altered 
his opinion, or gave it up to the authority of that adjudl- 
cation. In the subsequent term, he united in the judgrr~ent 
in T h e  State v. Hale, 2 Hawks, 582, that an assault upon 
a slave, by a stranger, was an offence a t  common law;  a 
judgment concurred in several times since by this court, 
and sanctioned by the whole country. 



The Court is therefore of opinion that there is no error DECEMBER) 
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in the record, and directs that it be thus certified to the ~ T ~ T E  
Superior Court of Caswell, that the judgment may be ex- V. 

ccuted according to law. SAMUEL, 

To an action of debt upon s bond it  may be pleaded, that the bond n-as given 
upon the consideration of the plaintiK7s using his influence to l~rocure a 
certain marriage for tile defendant; and i f  tlie issue upon well plea be 
found for the defendant, it  ~vill  avoid the bond. 

T o  anthorise the admission in evidence of a paper purporting to contain the 
substance of a letter sent to the plaintifl; to rvhic!~ he !:ad returned an 
ansver, it teas lreld to he suKkient, after a notice to produce the origiual, 
to prove, that at a pnrticular time, a letter written to be sent ti, the. plaintiff, 
and the same in substance with the paper then otisred, was seen cnd read 
by one witness, though lie did not see it sealed and delivered to the me,=- 
senger ; and that another ~~- i tness  about tile same time carried a lcttcr to 
the plaintiff, fi.om whom he rccei~cd auotller le tkr ,  xvhic11 tile plaintif told 
him was in  answer to the one Iic had brought. 

h letter sent to one of tlie parties cannot be given in evidcnce to pm:e the 
facts stated in i t ;  but if t!le party to n.hom it iq addre.;sdwritc an answer 
thereto, such answcr can be read against him ; and the letter must also be 
admissible to explain the ansxr-er. The  letter and the answer form togethcr 
a written conversation. 

A marriage settlement in rvbich the plaintiff vl-as n trustec f i r  tl1e intcnded 
wife, may be given in evidence, to show the plaintiff's infiaencc x i th  
her, where evidence of suc11 influence is admissible ; but i t  is w r y  s1igl-A 
evidence, and can be used for that purpose only. 

THIS was an action of DEBT, upon a single bond, for the 
payment of the sum of five thousand dollars, and dated 
the 13th February, 1834. The defendant, among other 
pleas, pleaded '< non est fuctum ;" that the bond was ob- 
tained by fraud ;" and specially, that the bond was given 
by James Clemmons, the defendant's testator, to the plain- 
tiff, in consideration of the plaintiti's using his influence 
with Mrs. Esther Hargrave, to procure a marriage between 
the said James Clernmons, and the said Esther Hargrave." 
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D ~ ~ E M B ~ R Y  Upon the issues joined, the case was tried a t  Caswell, on 
1836. ------ the last Circi~it ,  before l~ i s  Honor Judge SETTLE. 

OVEI~MAN 
V. After t he pli~intiff had proved t l ~ e  execution of the bond 

CLEMXONS. by proof of the testaror's h:inrlwriting, the defendant 

o&red evidence to show that the bond was a marriage 
brocage bond. T o  this t l ~ e  plaintiff's counsel objected, 
upon the ground, that if the fact were admitted to be so, 
the defendant cnuld not avail himself of it as a defence in 
a court of law, but would have redress in a court of equity 
only. The court overruled the ol)jection, and the tlefen- 
dant then offered in evidence two papers, one purporting 
to contain the substance of letter written by John W. 
I3laclrwell, a son-in-law of the testator, to the plaintiff; 
arid the other was a letter from the plaintiff to Blsckwell, 
i n  reply. T o  autboriae the reading oC rhe first paper, the 
defendant proved, that notice had bcen given to the plain- 
tit-i' to produce the original letter ; which was not produced 
by him. A witness was then cniled, who testified, that 
he saw a letter written by Biackweil, to be sent to Over- 
man, the plaintiff: that it was w i t t e n  a few clays before 
the death of James Cle~nrnons : that he was called upon 
by Blackwell to read i t ;  and that the paper then offered 
was in substance the same with the letter: that when he 
saw the letter, it was not signed by Blackwell, and he did 
not see it sealed up or delivered to the messenger. The 
defendant then proved, by a brother of John JV. Black- 
well, that a few days before the death ofJames Clemmons, 
and on the 20th of December, 1834, he, the witness, re- 
ceived from his brother a letter sealed up ,  and directed to 
the plaintiff, which he carried and delivered to the plain- 
tiff, and on the same day received frorn him a letter, wl~ich 
he told witness was a reply to the one which the witness 
had delivered ; and which was the same paper that the 
defendant then offered as a letter from the plaintig to 
Blackwell. The  plaintiff's counsel objected to the intro- 
duction of this paper; first, because it was not suffciently 
identified ; and, secondly, because it was not pertinent to 
the issues. The  court overruled the objections, and the 
paper was read. After mentioning the extreme illness of 
James Clemmons, and his great distress of mind about a 
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note for five thousand dollars, which he said the plaintiff DECEMBER, 
1836. 

held against him, the writing proceeded: " he (Clemmons) - 
OVERMAN 

c c  said, you" (the plaintiff) b 6  joked him, and told him, if u. 

you would assist hirn in getting him married to Mrs. Har- CLEM.MORS. 
grave, he must give you five thousandiollars. H e  further 
stated, that when he was putting on his clothes to get 
married, you presented him with the note to sign, and you 
threatened him, if he did not sign the note, you would 
brealr up the match; and that he then done so." T h e  
plaintiff's reply, whic!~ Lrau dated the 20th December, 
1834, after acknowiedging the receipt of Blackwell's letter 
in relation to Clemmuns's not:., proceeded : " I have such 
a note in my possession, but deny some of his assertions in 
regard to i t ;  it was a voluntary thing on his part, and he 
told me to write after. we went into the room to put on his 
clothes. He hail the paper and pen and ink in his trunk- 
all this was after he had signed the instrument of writing 
between Mrs. Hargrave and himself, which I had no hand 
in whatever ; it was a match cntirely between themselves 
and their attorney. I deny saying that I would insure him 
the property, or  that I would brealr up the match, or 
attempt it, if he did not sign the note: he was perfectly 
willing to do so, but said, if any thing should happen that 
they should not marry, what would be the consequence? 
I told hirn, I would give it up, under such circumstances." 
T h e  defendant proved fur:her, the marriage of Esther 
I-Iargrave and James Ciemmons on the 13th of February, 
1831; and then offered in evidence a marriage settlement 
executed between the parties on the same evening, but 
before the marriage, in  which deed of settlement the 
plaintiff, who was a brother-in-law of Mrs. Hargrave, 
was one of the three trwtees. The introduction of this 
paper was objected to by the plaintiff, but upon the de- 
fendant's counsel stating that the evidence was offered for 
the purpose only of showing that the plaintiff had influence 
with Mrs. Hargrave, it was received by the court, for the 
purpose for which it was said to be offered. 

His Honor instructed the jury, that if the bond was 
merely voluntary, given without any consideration, the 
plaintiff was entitled to recover ; but if they should be of 



DECEMBER, opinion, from the evidence in t l ~ c  case, that the bond was 
1836. 

------- given upon the consideration, that the plaintiff should 
O\ER\I.\W 

, exert his influence with Esther Rargrave, to induce her to 
C=malolfi. marry James Clemmons, the obligor, the bond was void, as 

being giben on an  illegal consideration ; and they 
shou!d find for the defendant. Me further charged the 
jury, tha t  the marriage settlement was no further evidence 
i n  the case, than to show the influence which the plaintiff 
might have tlith Mrs. Eargrave,  and to what extent it 
had that effect, they were to decide. As to the paper 
pu rp r t ing  to contain the substance of the letter from 
Blackwell to the plaintiff, his Honor charged then), that it 
was evidence in favour of' the defendant as to the allega- 
tioris onlv contained in it, which were admitted by the 
plsint~ff i n  his answer. The jury returned a general 
ie:dlct, 5rlding " all the issues in favourof the defendant." 
Tile p l a ? . ~  t i f f  moved for a new trial, which being refused, 
he appealed. 

frl.: A. Gralrcrm, for the plaintiK 

Nash, for the defendant. 

GASTQN, Judge.-We have somew hat doubted whether 
the questions which have been discussed in this case, arise 
upon the record. The defendant pleaded generally non 
estfactlm; and specially that the supposed writing oblig- 
atory was given to secure payment unto the plaintiff, of 
the sum of money therein mentioned, as a consideration for 
the plaintiff to use his influence to procure a marriage 
between the defendant's testator and Esther Hargrave. 
To this plea the plaintiff replied generally, and thereupon 
an issue was also joined. Upon the trial of these issues, 
evidence was offered tending to establish the special plea, 
when the plaintiff objected to the introduction of any 
teslitnony fbr that purpose, upon the ground that the mat- 
ter so pleaded, furnished no defence against the plaintiff's 
action. The court overruled the objection, and instructed 
the jury, that if they found the matter so pleaded to be 
true, the plaintiff was not entitled to recover. Other 
objections were taken to a part of the evidence off'ered in 
support of the special plea, which were also overruled by 



OF NORTH CAROLINA. 

the court. A verdict was fount1 for the defendant upon D c y i ; : ~ ~  

both issues; the plaintiff moved for a new trial, m hich was --- O V E R ~ ~ ~  
refused ; and judgment having been rendered for the defen- u. 

dant, the plaintiff appealed. The  difficulty is in our seeing CLE"'.\'OxS. 

judicially, that the finding against the plaintiff on the 
general issue, was produced by any error of the court. All 
the objections talien, are to ebidencc npl~licable to the other 
issue-and perhaps it might have been, that the plea of 

,?%on est facturn was found because of insufficiency of 
testimony to establish the execution of the instrument, or 
of the erasure, or other matters properly submitted to the 
jury under that plea. The presumption on the record 
always is? that a verdict is supported by sr~fficient evidence 
until the contrary be shown. Now ~f this presumption be 
not removed here, and the instrulnent declared on was not 
En truth the deed of the defendant, the defence founded on 
the consideration of the pretended deed was immaterial, 
and the plaintiff could not be injured by any error, with 
respect to the adrriission of evidence confined to that 
defence. 

Notwithstanding these doubts, and although it must be 
admitted that the record is far from being so explicit as i t  
ought to have been, we believe ourselves warranted in 
examining and deciding the questions that have been rnade. 
We collect from the retord, that the instruction of his 
Honor, as to the legal suficirncy of the special matter 
alleged, was given and received, and acted upon as appli- 
cable to both issues. If so, and there was error in this 
instruction ; or if there was error i n  admitting improper 
evidence of that special matter-then the finding O I I  the 
general issue, as well as on the special plea, may have 
been produced by means of such errors, and these wil! 
en t~ t l e  the plaintiff to a reversal of the judgment, and a 
new trial of the issues. W e  feel ourselves called upon to 
remark, that the whole proceeding in relation to the speriai 

Where  the 
plea, hns heen irregular. If the plaintiff meant to rest h!s qeneral 

case upon the insufficiency of the plea, he should have i-ue and a 
s p ~ c l a l  plea 

demurred to i t  : and if the court sustained tile demurrer, is plecded 

norle of the evidence in support of the plea could hare  ~ p ~ ; " l ~ " "  

been admitted upon the trial of the general issue ; for i t  is not bond, if the 
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DECEMBER, competent for the defendant on the piea of non est fnctum, 
1836. 

to insist upon any matter which avoids the deed, either a t  
OVERMAN 

common law, or by statute, if i t  do not impeach the execu- 
C L ~ ~ ~ X ~ ~ S .  tion of the deed. Gil bert's Law of Evi. 162. 5 Coke's 
plaintiif 

to Rep. 119. Colton v. GoocZ1-idg-e, 2 B1. Rep. 1108. Har- 
rest his m e r ~ .  Wright,2 Star. Ca. 35; ( 3 ~ n g  Corn. Law Rep. 232.) 
case upon 

j,,,fifi- Harmer v. Rowe, 6 M a d e  BL Sel. 146. If  the court 
c i e n c ~  of overruled the demurrer, and gave judgment for the defen- 
the specid 
pica, h s  dant, the error if any, would have distinctly appeared upon 
~ ~ ~ p ' ~ ~ ~ -  the record. As the plaintiff did not demur to the plea, 
Ifti le plain. but traversed the matter pleaded, he could not object to 
tiffdoesnot evidence which was relevant to support the plea; but 
demur to 
the special unless other matter was brought forward, prober to be 
plea but trllvkrses received under the plea of non est facturn, and he proved 
the matter the dueexecution of the writing obligatory, he was entitled 
pleaded, he  
canrlot ob- to a verdict upon the general issue. If the jury found for 
jec t to  evi- him upon the general issue, and for the defendant upon the 
dence 
wllich is other, the plaintiff might yet have contested the sufficiency 
re'evant to of the special plea, by praying judgment non obstante 
support the 
piea. vereclicto. I t  would seem that without regard to forms, 
If the jury the parties contested all the matters in controversy, as well 
find for the 

those of law as of fact, before the jury ; contenting them- 
upon the selves with praying from the court inst ructions upon the 
general 
issue, and former, so as to enable the jury to come to a correct con- 
for the de- clusion. Perhaps in this case, no mischief has resulted 
fendant 
upon the from theirregular course pursued; but i t  ought to be avoided 
special plea plsilltii as tending to blend functions, which the stability of our 
may yet institutions requires should be carefully kept distinct. 
contest the 

The main question in dispute is, whether the considera- 
of the  s ~ e -  tion on which this instrument was executed, not appearing 
c ~ a l  plea, 
by praying on the face of it, but alleged by plea as matter dehors 
judgment the instrument, and found to he true, does in  law avoid 
non ob- 
stnnteverc- the instrument. Contracts promising rewards to a person, 

in order to obtain the exertion of any influence which he 
may possess over one of the parties to a contemplated 
marriage to bring about the marriage, and bonds entered 
into to secure the performance of such contracts, have for 
more than a century hack, been declared void in the courts 
of equity; and under the name of marriage-brocage 
agreements, and marriage-brocage bonds, co~s t i tu t e  a well 
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known subject of the jurisdiction of such courts. I t  was D ~ c E M B E R ~  
1836. 

not, however, until the case of Potter v. Hale, or Potter v. ---- 
O Y E R ~ N  

Read, (as i t  is inditferently termed,) and then after much v,  
litigation and diKerence of opinion, that this doctrine was C L E " ~ ~ *  

authoritatively establ~shed. In  that case, such a bond was 
ordered to be delivered up and cancelled, by the Master of 
the Rolls; his decree was reversed on appeal, by Lord Chan- 
cellor SOMERS; but on appeal to the House of Lords, the 
decree of rcversai was i tselfreversed, and theoriginal decree 
affirmed. It is not strange, as the jurisdiction over such 
bonds was first effectually asserted in a court of equity, 
that most of the cases subsequently occurring on the same 
subject, and to be found in the books, were brought in a 
court of equity. But after the principle of these adjudica- 
tions was perfectly settled, it could not but be that the 
same principle would be asserted in a court of law, where- 
ever the foirns of Icgal proceedings gave occasion for 
applying it. These engagements had been denounced, not 
because of the impositiorl or oppression practised upon one 
of the parties to them, but because of their repugnancy to 
public policy. They were condemned as mischievous to 
the community, inasmuch as they encouraged hireling 
match-n~akers, invaded the peace of families, controlled 
the freedom of choice, and produced unequal and unhappy 
marriages. So unequivocally had their condemnation 
rested upon the ground of public mischief, that it was held 
that they did not admit of subsequent confirmation by the 
party aggrieved : Ire could not give to them validity-for 
the common weal forbade them. Shirley v. Martin, 3 
P. Wms. 74, n. 1 .  It cannot be doubted therefore, since 
the conclusive establishment of this principle, that if a n  
action be brought at law, to recover damages for the 
breach of a covenant or promise, to exert this forbidden 
influence--or an action to recover money upon an assump- 
sit, founded on such illegal consideration-or an action on 
a bond, with condition expressing this illegal purpose- 
in all these cases, the court of law must pronounce the 
undertaking, the consideration, and the condition against 
law, and turn the p!aintiff out of court. The j r s t  object 
of all law, is the public good ; and no court wiil enforce 
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DECEAIBER, private engagements, which it judicially sees are repug- 
183ti. 

nant to the public good. Ex turpi causa 12on oritur actio. 
O V E K ~ I . ~  

c. These positions seem to be clearly laid down by the 
CLE~IAIONS. elementary writers, and are sanctioned by the decisions 

to which they refer. 1 Chitty's Plead. 51 1 ,  et seq. Com. 
on Contracts, Pr. 1 ch. 3, page 62. 2 Thos. Coke, 24, note 

p. iVitchell v. Reynolds, 1 P. Wms. 181. Lozcje v. Peers, 
4 Bur. 2325. They are recognised by Lord HARDWICK, 
in  Snzith v. Ayliewell, 3 Atkins, 506, who upon a motion 
for an injunction to restrain the defendant from bringing 
an action on a promissory note, given by the plaintiff for 
22000, which was charged hy the bill, and that chargc 
supported by affidavit, to have been given on an under- 
taking to procure him a marriage with a lady--or to 
restrain the defendant from assigning the note, made the 
order to restrain the defendant from endorsing or assign- 
inlg the note, but would not make the order to preaeat him 
from p-oceecling at law-evidently because by endorsing 
the note, the plaintiff might be shut out from his defence; 
but in an action by the payee, the defence mould be as 
efkctuai at  law as in equity. 

But it might well have been questioned, whether on a 
bond simply for the payment of money, it was competent 
for a defendant to allege by plea, that the consideration of 
such bond was illegal, because of repugnance to public 
policy, and thereby avoid the bond. This was at one time 
a much vexed question, and accounts for the observation 
made by Lord TALBOT, in Law v. Law, 3 P. Wms. 394, 
that marriage-brocage bonds were good a t  law. I t  must 
not, however, be regarded as one completely settled. The 
leading case on the subject, the authority of which has 
never been questioned, either in England or  in this coun- 
try, is that of Collins v. Rlantern, 2 'CVilson, 347. That 
case distinctly holds, that a contract to tempt a man to 
transgress the law-to do that which is injurious to the 
community, is void by the common law ; and that when a 
bond is for tile payment of'a sum of money, the obligor may 
show by plea, that the payment was to be made on a vi- 
cious consideration-vicious either on common law princi- 
ples, or because of statutory enactments; and that this 
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shown, the writing okdigatory is to be adjudged void. DECE*~BE% 
1836. 

The  authority of Collins v. Blantern was ac!inowledged - 
OVERDIAN in the strongest terms, by the former Supreme Court of u, 

this state, in Curnerm v. M F u r l m d ,  2 Car. L a w  Repos. C L E ~ O N S .  

415, who, in conformity to it, held that the common l aw 
does not sanction any obligation, founded upon a conside- 
ration which contravenes its general policy. This im- 
presses upon the transaction an inherent defect, which 
cannot be removed by the most deliberate consent of the 
parties, or  the utmost solemnity of external form. T h e  
principle has been invariably since acknowledged in the 
English cases, down to the present day. P a d o n  v. Pop- 
Ram, 9 East ,  409. Pole v. Harrabin,  Ibid. in note. Gye- 
ville v. dtkdns, 9 B. & C. 462 ; (17 E. C .  L. R. 421.) I n  
the case of T/ua!e  v. Ross, 3 Bro. 57, where an injunction 
was applied for, to stay trial on a bond, because i t  was 
alleged to be given on a vicious c,onsideration-the procur- 
ing the rcsigilatio:~ of an ofice, or an appointment to an 
office-Lord T m n ~ o m  refused the in,junction, because the 
matter ought to be plcnilcrl a t  law, and the question there 
tried ; and in argument it ~ 2 s  stated, tha t  in case of mar- 
riage brocage, there could be but little doubt but it would 
be pleadable a t  law, although it had not been so pleaded. 
In Fytclze v. Bishop qf Lo7~1071, 1 East, 487, it was held, 
that if a bond were given on account of a bad considera- 
tion, this would evoid it law, as well as in equity. I n  
the case of Puushc~!l Bridge C~)mpany  v. ,Spencer and  
others, 1 Jacob, 64, (4 Cm. Gh.  Rep. 28), where objec- 
tion was taken to the validity of bonds, being against pub- 
lic policy, the Vice C::mce!lor ordered the validity of the 
bonds to be tried a t  law: and Lord EEDON, affirming the 
order, dec!ared th2 t  all thz objections may be raised upon 
the plei~dings there, in the iwme manner as heye; an,J in 
matters of this nature, both courts of l a w  cnd equity exer- 
cise jurisdiction upor, the sailie p;si!?ciples. I n  Cock v. 
Rici~nrrls, 10 TTes. 440, Lord ELBOX expressly states, that  
thecourts of law nowdo cxercis:: jarisdktion on marriage- 
brocage bonds, and sl:cl~ co;liracts. In Wcstn~ecxth v. 
Westmnt1i, 1 Dow, 5. S. 513, Scfore :he House of Lords, 
on a bill to set aside a deed of separation between hus- 
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band and wife, on the ground of being against public 
policy, Lord ELDOX considered the question of public 
policy, as resting on the same grounds, both at  law and in 
equity; that the question ought to be tried a t  law, and 
the case put in such a form, that it might be brought 
before the House of Lords by writ of error. On full con- 
sideration, then, of this question, we feel ourselves war- 
ranted and bound to decide, that the matter specially 
pleaded by the defendant, cou:d be rightfu!iy pleaded to 
this action, and being found to be true, the plaintiff's 
action mas barred, and the d e f d a n t  entitled to judg- 
ment. 

An objection was made to the admission in evidence, of 
the copy of a letter, purporting to have been written by 
John JQ. Elaclrwell to the defendant, in relation to the bond 
in question-first, because such copy was not sufficiently 
identified ; and, secondly, b e c ~ u s e  the letter itself was not 
pertinent to the issue. I t  is to be borne in mind, that the 
original, of which that ofikred was alleged to be the copy, 
n-as delivered to the plaintiffon the 20th December, 1834; 
that this action was brought in February, 1835; there 
was no evidence to show or to raise the probability that 
the original was not in existel;ce, and in the plaintiff's 
possession, and he was notified to produce it on the trial. 
Under these circumstances, thc proof of the copy was such, 
as in our opinion authorized its being read. Stronger 
evidence could not have been given, un!ess the writer had 
been himself examined ; and it  is acln~itted, that he could 
not have becn cxxiliied, as Leing a party in interest in 
the suit. The letter ~ 3 s  pertinent fc)r the purpose for 
which it was read, a d  the jclry was instructed t!iat it was 
evidencn fix that purposc on\:{. A letter sent to oneof the  
parties, cannot be give:] in evidence to prove the facts 
stated in it, but if the p r i y  to v-i:om it is addressed, write 
an  answer thcreto, sucil anstver can be read against him, 
and the letter must also Ix admissible to explain the 
answer. T!le letter 2nd the answer form together a writ- 
ten conversation. 

An objection was also niade to the admission in evi- 
dence, of tlt;: ~ x r r i a g e  settlement. It n n s  so unimportant 
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evidence for the defendant, as to raise a doubt whether it DECEMBER, 
1836. 

was not pressed for some purpose not avowed, and not - 
OVERMAN legitimate. But we cannot say. that the fact of the plain- ,. 

tiff having been elected by the bride, as one of the trustees CLEMDIONS, 

in her marriage settlement, did not show that she reposed 
confidence in his friendship, and had some tendency to 
strengthen the allegation of an influence over her. It was 
barely admissible, but we believe it was admissible for 
this purpose; and the jury were cautioned that i t  was 
evidence for no other; and it was for them to decide as to 
the effect which it had, even in supporting that ailegation. 

W e  are of opinion that there is no error in the judg- 
ment, and that it must be aflirmed, with costs. 

PER C U R I . ~ .  Judgment affirmed. 



IN THE SUPREME COURT 

STATE THE STATE a. JOSEPEI GEXTON. 
2). 

BENTON. On the trial of a czpitnl case, the imnet: of t l ~ c  jnrors of the original panel 
should be first put iiito tlic box and ir-wn, !&ore t!iosc of the tales jurors 
are  put in and dr-wn ; and the jurors s::ilmoncd under a spccial venirc 
facias, as provided by tlie act ci" ICC, e. '77, ;re i:l this respect to be 
regarded as tales:~~cn. 

T h e  oflicer l~rosecuting fur the state, mny on a capitai trial direct a juror to 
stnnd aside until the pni:ei bc gc:x '.\iro::& d h ,  which is a challenge for 
a cause to be r;!io~~n a t  t::e cni. of t!x ?r.ncl ; mi, i i z  cause he then shown 
and dlsallo~x-cd, tlie :~rosccuti:~_rr &CCZ :my still challenge tl:e juror, 
peremptorily cr not, a*; !iis discretio:~. Dut ? h i s  pxcticc ofpcrnlltting the 
prosec~iting oficcr to dc.k siio;7.-ii:g ilis csur- cfchulleiigc until the pancl 
be gone through, must be cserciscd c!:l:r t l x  s~qcrvision of the court, 
who xvill restrain it  iE nl:p!id to 21; u x e ;  .a-,abk nunibcr. 

A juror may be esai~lincd T.S to qii:~ioi:s lioncstly forn~ed, and lionestly 
ex?rcsscd, ~nnnifcsting a 5io.; cC ji~dgcc.;lt, x t  rc?er:tb!c to personal par- 
tiality, or nlalevolccce ; but if t l : ~  opi;iim l:os bccii n:adc up a d  expressed 
under circun~stsdccs xrhicl; i:i;.dvc d k i m ~ o u r  a d  g'niit, and d i e r e  sucll 
expressio:~ Inny be visilxl wit!: pni.:l::::-i;t, lie ought :lei. to be required 
to tcstiiy so as  to cri:::irnt.: hi111xX 

An  opinion fully inn& U ~ J Z " : ' ~  c . s u r e ~ s ~ d  ag:irAst cithcr o: tllc pxt ies  on tfle 
subject.matter of tlie issue to be tricil, is good c n c x  of principal chid- 
fenge; hut a11 opinion iinperfcctly ?,~i.>ned, or one nicrely hypothetical, 
that is, ibundad on the si~ppo~itiu:i i l i ~ t  5 c t s  ;ire us they have been 
repreucnted or spsu:ncd to ic, dces ::ct c;;wtitute 8. cause (if principal 
challenge, but may be urgcil by I I - ; ~ ~  or' ciiiiicngc to tile Ca~cur, which is 
to be allo\~-ed or ciisal!omd as the triers 1:ioy ficd I L e j u e t  of f ~ v o a r  or 
indifferency. 

A cliallcngc ofa  juror becnuse of his Lrriiiy S k i c i ,  ~ n d  e:cpresscd an opinion 
upon the question to be tried, cni  '3: ilia& ~ n l y  by that party against 
~ h o m  i t  was so h m c d  cnd cxprc~scd. 

The  forbcaring of the court f.o disc!inrge a juror to ~vliom no exception has 
been talien, tllougb l!~ese be aaccrtaii~ed ccise of ch-licngn a@st him, 
camlot be assigned for error, becnuse the right oi" clidlengc in t l ~  parties 
remains, and neither cf iheni c-:I be injurer: hy such forbearance to act on 
the par1 of the court. 

The nature and kgnl conseqmnces IJ? t L 2  ~uact icc  of I nttirq v1:at is callcd 
the preliminary question to jurors upor ci:: ikl trials, rxplained, and sncll 
practice, cscept under p~rticiilar circn;ilst:ri~cee, diaapi;roved of; and the 
legal and r egda r  mode of trying esceplions to jurors, alid forming juries 
on trials for capital offences, pointed out arid recummended. 

If one lnm assails another, and is ahoul ti, corninit a.11 nnautlioriocd act of 
13iolence r ~ p n  him, and a third pursun i;~!tqxves t:> p r e ~ c n l  it, and is 
killed by the assailant, it is murder, 

THE P ~ ~ S O ~ C I -  was put upon hls trial at Sa~npson on the: 
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last Circuit before his Honor Judge SAUNDERS, upon a DECEMBER, 
1836. 

chargeof MURDER. TVhen the jury wasabout to be formed, it ---- 
appeared that there were present seventeen jurors of the 
original venire, and thirty talesmen. The prisoner's BENTON. 
counsel requested that the names of all the jurors, both 
those of the original panel and the talesmen should be 
put into the box at the same time, but the judge refused 
this request, and directed the clerk to put the names of 
the original jurors alone into the box ; which was accord- 
ingly done, and they were drawn and tendered. Three 
of those jurors upon their oaths stated, that they had not 
formed and expressed an opinion relative to the guilt or 
innocence ofthe prisoner at the bar, but they were never- 
theless, on motion of the solicitor for the state, but against 
the prisoner's consent, set aside until the whole number 
then in the box were drawn and tendered. They were 
then called back, and two of them were challenged by the 
state, and one by the prisoner. Three other jurors swore 
that they had formed and expressed an opinion ; when 
the judge inquired further of them whether they 
thought that the opinion was so fixed as to influence them 
any way in making up a verdict? they answered that 
they thought not, but that they could pass impartially on 
the case after hearing the evidence. They were then 
tendered, and challenged by the prisoner for cause ; which 
was overruled ; and the prisoner then challenged them 
peremptorily. The prisoner had challenged thirty-two 

jurors without cause, and the three as above, making in all 
thirty-five ; and there being but eleven accepted, another 
was tendered, and the prisoner challenged him peremp- 
torily; but the challenge was refused, and the juror 
sworn. 

On the trial, a witness for the state, by the name of 
Matthews, testified, that he went to the store of one 
Brown, to see a man by the name of Armstrong, about 
some barrels: that the deceased was at work at the same 
place: that whilst there, the prisoner and Armstrong 
quarreled, and caught hold of each other, and were sepa- 
rated by witness : that the deceased said it was useless for 
prisoner to be making a parade, and that he was a better 



198 IS THE SUPREME COURT 

DECEMBER, man than the prisoner: that the deceased was a t  work at  
1836. 

------ the time, and laughed, and the prisoner did not seem to 
STATE regard him, but was In a passion with Armstrong; and, 
BEWJ". seizing a swingletree, struck Armstrong, and knocked 

him down : t h a t  witness took the swingletree from him : 
when he picked up  a piecc of wood: and swore he would 
kill Armstrong : that witness took hold of the stick of wood 
with one hand, and the prisoner with the other, at  which 
time Armstrong was about getting up : that he then saw 
the deceased leave his work, about thirty feet distance 
from them, and come brislily towards them, having nothing 
in his hand, saying nothing, as,d showing no anger, or 
disposition to fight: that on the deceased getting within 
a few yards of them, the prisoner let go the stick of wood, 
run his hand quickly into his pocket, and without having 
had time to open a knife, made at  the deceased, and gave 
him a thrust; when the witness seeing the blood, said, 

ic You have killed the man ;" to which the prisoner replied 
-<' By God, I have done what I wanted to do :" that the 
deceased was stabbed iil the thigh, and died in a f*w 
moments : when the ~ v i t u ~ s s  wrested the prisoner, who 
said, if they mould give him a chance of making another 
lick and stro!ie with his knife, they might then hang 
him :-and that these events all occurrcd in quick succes- 
sion after each other. 

William Izzle, another witness, swore, that he mas at 
Brown's : that the prisoner a d  Armstrong were in confu- 
sion in the stare, when Erown ordered them out : that the 
prisoner, on going out into the yard, drew his knife, swore 
he was not to be put npon, and called on the persons pres- 
ent to bear witness that he put his knife open into his 
pocket: that _Qrn~strong caught the prisoner by the collar 
of his coat, and swore that he could whip him : that the 
deceased did the same, but no blows then ensued : that the 
prisoner then got into a good humour, and went into the 
store and treated ; when he and Armstrong again began to 
quarrel, and Brown ordered the prisoner out : that he 
went out and took up a swingletree, and on Armstrong's 
coming near him, knocked him down; when Rfatthews 
took the mingle-tree from him : that prisoner then picked 
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up a large stick, and on Armstrong's saying something DECEMBER, 
offensive, was going to strike him, when Matthews tookhold 1836. 

of the stick: that witness then saw the deeeased running STATE 
0. 

towards the parties, until he got within four or five steps, B ~ N T ~ .  
and that Arrnstrong was then advancing towards the pri- 
soner : that t~ i tness  did not see the blow, hut on looking 
round, saw the deceased standing, and his thigh bleeding: 
that he heard the deceased say, as he came up, " You 
can't serve me so:'9 that the deceased died in a few min- 
utes ; and that the deceased and Armstrong were brothers- 
in-law. 

His Honor, after explaining to the jury what murder 
was, and what provocation would reduce that crime to 
manslaughter, charged, that if two persons were engaged 
in 3 fight, and a third came up, and took part in the fight, 
and was Idled, it would be but manslaughter; but such 
interfering person must either talie part for one of the 
parties engaged, or encourage him, or act so as to induce 
the other party to believe that he was about to take part 
against him; otherwise, if killed by such party, though in 
a passion, it would be murder. I f  Armstrong had not 
touched the prisoner, or had touched him in anger, but 
they had become friends; or the prisoner had had time to 
cool, and had got into a good humour ; or if there was no 
mutual combat between Armstrong and the prisoner, and 
the deceased came up as the friend of Armstrong, not 
having taken any part, and the prisoner stabbed him, it 
would not constitute a legal provocation. But it was for 
the jury to decide, whether Arrnstrong and the prisoner 
were fighting ; aud if so, whether, at the time the deceased 
came up, from what had before taken place, and from what 
he then said or did, the p r i m e r  had sufficient grounds to 
believe, that the object of the deceased was to take part 
against him: for if so, i t  would mitigate his case to man- 
slaughter; but ot1:erv:ise it woulc! be a case of murder. 
The  jury rsturned a verdict of guilty ; and the counsel for 
the defendant moved for a new trial, upon the grounds, 
that the court had erred, 1st. I n  refusing to permit the 
names of the :a!es j u w r a  io be put into the box with those 
of the orlgi:ml veaire. 2dly. In permitting the jurors to 
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DECEMBER, be set aside, on the motion of the solicitor for the state, 
1836 -- until the panel had gone through. 3dly. I n  disallowing, 

STATE . the prisoner's challenges for cause to the jurors who swore 
BENTON. that they had formed and expressed an  opinion relative 

to the prisoner's guilt or innoeence. And 4thly. In  giving 
an  erroneous instruction in the charge to the jury. The 
motion for a new trial was disallowed, and sentence of 
death passed on the prisoner; upon which he appealed. 

Badger and W. H. Hayroood, for the prisoner. 

The Attorney-General, for the state. 

GASTON, Judge.-The prisoner was convicted of murder 
in the Superior Court of Satnpson; and from the judgment 
there rendered against him, has appealed to this court. H e  
assigns for error, certain irregularities of proceeding, in 
regard to the forming of a jury;  the overruling of valid 
challenges, taken by him to jurors; and the misdirection of 
the presiding judge, in his charge to the jury. I t  wasour 
duty to consider of these alleged errors, with the attention 
due to the immense stake which the prisoner has in the 
result of our deliberations, and to the importance of all 
questions affecting the regularity and purity of the trial by 
jury. This duty has been performed ; and I am directed 
by my brethren to declare the opinion to which our 
deliberations have conducted us. The first irregularity 
objected by the prisoner, 1s as to tbe mode pursued in the 
drawing of the jury. I t  appears upon the record, that 
hvhen the jury was about to be formed, there were in 
attendance seventeen jurymen of the original venire, and 
thirty talesmen. The prisoner required that the names of 
all the jurors, as well the tales as the original, should be 
deposited in the box together ; but the court directed that 
those of the original venire should be first deposited and 
d rawn;  and that the tales should 1:ct be resorted to, unless 
a full jury could not be constituted n ithout them. The  
prisoner's counsel has submitted this objection to us with- 
out argument. W e  have not, however, regarded it as 
waived, but have attentively exaxninrd i t ,  and are satisfied 
that it cannot be supported. TIE mode of proceeding, 
observed in this case, we are warranted by our own expe- 
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rience and observation in saying, is that which has been DECEMBER, 
1836. 

generally, if not universally observed in this state for - 
many years back, in the trial of capital offences. I t  cer- 
tainly was pursued in the case of The state  v. Eamon, 3 BENTONE 

Hawks, 175, where after the jurors of the original panel 
were either challenged or accepted, the prisoner tendered 
his challenge to the array of the tales. I t  is not necessary 
to inquire whether a departure from it would be error, 
but we are convinced tha t  its observance is not only not 
liable to objection, but is most in accordance with our sta- 
tutory provisions oil the subject of juries. Our laws pro- 
vide, that the justices of each county court shall appoint a 
number of freeholders, m t  less than thirty, nor more than 
thirty-six, to serve as jurors at the ensuing term of the 
Superior Cor:rt of the county: that t4cse freeholder$, so 
appoi~~ted,  sha!l be summoned by the sl~er!K; that of those 
returned as summoned, the first eighteen who may be 
drawn, shall constitute the grand jury, and " the residue 
of the names in the boa, shall ke the names of those who 
shall serve as petit jurors for the said court." They fur- 
ther provide, " that if any of tile county courts shall fail or 
neglect to nominate freeholders, to serve as jurors, as afore- 
said, or the persons so nominated shall fail to attend, it 
shall be lawful for such Superior Court to order the sheriff 
to summon other freeholders of the bystanders, to serve as 
jurors; and the persons so summoned shall be held and 
deemed lawful jurors ; provided that such bystanders who 
shall be so summoned, shall 2nd may be every day dis- 
charged ; and the succeeding day, and so from day to day, 
during the continuance of thecourt, the sheriff shall sum- 
mon of the bystanders so m a n y  as may be necessnry." It is 
apparent, then, that upon the petit jurors of the original 
venire, is imposed the general duty of trying all the issues, 
as well in criminal, as in civil causes, that may be submitted 
for trial during the term ; and that the bystanders are to 
be called in to the performance of this duty, only upon a 
deficiency of the original panel, or where a necessity for 
resorting to bystanders shall occur. 

Although the case before us does not demand an opin- 
ion, whether the same mode of proceeding should be fol- 
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DECEMBER, lowed, when a special writ of venire facias should have 
1836 

' been issued, as provided by the act of 1538, c. 27, yet as 
ST"TE i t  is a matter of great public expediency, that an uniform 

a. 
BENTON. practice should be observed throughout the state ; and, as 

in the investigation of the present case, our attention has - 
been drawn to the provisions of that act, we shall avail 
ourselves of the opportooity, to make known our views 
upon this question also. W e  consider the act of 1830, as 
owing its existence to the case of Lanzon, already referred 
to. In that case, from an apprehension of great difficulties 
in procuring a sufficient number of jurors, free from excep- 
tion, the presiding judge had issued an order to the sheriff 
of the county, antecedently to the day of trial, commanding 
him to summon seventy-fiveadditionaljurors. Theseattend- 
ed, and after the original panel had been exhausted, were - 
called, and appeared as talesmen, when the prisoner chal- 
lenged the array of talesmen-1st. because the order issued 
was not to summon bystanders; 2dly. because the order was 
issued on a day antecedently to that ofthe trial, and 3dly, 
because it was issued for an excessive number of jurors. 
The  challenge was disallowed, the prisoner was convicted, 
and then heappealed to this court. I t  was here held that 
the challenge was rightfully overruled. Among other 
reasons for this-decision, the court stated, that as the per- 
sons summoned by the sheriff attended, the calling of 
them into court when so attending, was a sufficient sum- 
mons of them as bystanders-but that <(  whether the court 
could have conlpelled their attendance under the special 
venire, mas another consideration." The  preamble to 
this act, recites the very doubt so expressed, and the 
expediency and necessity that the Superior Courts should 
have power by special writs of venire facias to compel 
the attendance of a sufficient number ofjurors on the trial 
of a person charged with a capital offence, and for that 
purpose the act proceeds to enact that whenever a judge 
of the Superior Court, shall deem it necessary to a fair 
and impartial trial of any person charged with a capital 
offence, he may issue to the sheriff of the county in which 
such court may be held, a special writ of venire facias, 
commanding h im to summon such number of the free- 



hqlderj: of said county, as the judge may deem sufficient DECEMBER* 
1836. 

to appear on a specified day of the term as jurors of said - 
STATE court ; and that the jurors so summoned shall attend from 

day to day, until discharged by the court, under the same BENTON. 

rules, regulations, and penalties, as are prescribed by law 
for other jurors. There is nothing in the act which 
removes or interferes with the general duty incumbent on 
the jurors of the original venire. The  object of the 
special venire is to provide auxdiaries in the performance 
of this duty, in a case ofanticipated necessity; and it seems 
to us it will be construed most consistently with its object, 
by making use of the jurors thus specially summoned only 
in the event that their aid shall be actually needed. 
Though designated as "jurors of said court," and bound 
to attend throughout the term, unless sooner discharged, 
they are so far in the nature of tales jurors as being 
provided to supply a deficiency of t!ie original panel. 

Another alleged irregularity in the forming of the jury 
is insisted on by the counsel for the prisoner. Three  of 
the jurors of the original panel on being drawn and 
tendered, were, on motion of the solicitor for the state, and 
after objection from the prisoner, set aside until the whole 
number were 'drawn and tendered ; and then these three 
jurors were called back, and two of them challenged by 
the state, and one of them by the prisoner. Anciently in 
the country of our ancestors, the king might challenge 
peren~ptorily, as many as he thought fit of any jury 
returned to t ry  any cause in which he was a party, on the 
mere suggestion that those challenged were not good for 
the king ; but by the statute 33rd Edward lst, commonly 
called an ordinance forqinquests, i t  was enacted, that " not- 
withstanding it be alleged by them that sue for the king 
that the jurors of these inquests, or some of them, be not 
indifferent for the king, yet such inquest shall not 
remain untaken for that cause ; but if they that sue 
for the king, will challenge any of those jurors, they shall 
assign of their challenge a cause certain ; and the truth of 
the said challenge shall be inquired of according to the 
course of the court." Upon this statute a construction 
was put and settled, that although the king thenceforth 



DECEXBER, conld not challenge any jurors without cause, yet if he 
1836. ____ challenge a juror before a p a i d  is perused, he need not 
ST4T" show any cause of his challenge till the whole panel 
0. 

BZNTON. be gone through, and it appear that there will not be a 
full jury without the person so cllailenged ; and that if the 
defendant, in order to oL11ge the Icing to show cause, 
presently challenge all thz others of the panel .lfoutspur 
auaile," the defendant sl~all be first put to show all his 
causes of challenge before the king need to show any. I n  
consequence of this construction, it became an  established 
usage on the prayer of the lung's counsel to direct a juror to 
stand aside until the panel be gone through ; and this usage 
bas also prevailed 111 the courts of t!m state. I n  the case 
of the Stare v .  d r t h ~ r ,  2 L)LY. 217, ~t Wi19 recognized as a 
legitmiate piactlce. By an act of our legislature passed 
in 1537, c. 10, 11 is enacted, that In all crinlinal cases of a 
capital nature, the prosecutingufficer in behalf of the state 
shall have'the right ofchallznglng four jurors peremptorily, 
provided that he make his eiect~on to challenge before the 
juror is tendered to the prisoner. It is adniitted by the 
prisoner's counsel that the concession of this privilege of 
peremptory cbal!enges does not take away the right of 
the prosecuting ofiicer to cllalieoge for cause ; nor the right 
to defer showing the c a s e  of cl~allenge until it can beseen 
whether a full jury may not be had without the person 
challenged. This adrn~ssmn is properly made, for what- 
ever was the origin of the ubage before refwred to, it has 
been as unifora~ly observed since the act as before, and 
Arthur's ccLse, in which the legality of the practice was 
distinctly r ecog~~zed ,  occurred after the passing of the act. 
But it 1s insisted, that when a juror is set aside on the 
prayer of the prosecuting officer, he is challenged by the 
state, and if good cause of challenge be not shown when 
the proper time arrives for assign~rig cause, such chal- 
lenge must be regarded as a challenge without cause-a 
peremptory challenge. In support of this position it is 
contended that the prisoner may be subjected to inconve- 
nience, unless the exception so taken and not supported, 
be considered a peremptory challenge-that the prisoner 
might have admitted a valid exception against the chal- 
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Ienged juror, and on such admission the juror would have DECEMBER, 
1836. 

been discharged from the panel ; but if the state can waive 
the exception, then there may be tendered to the prisoner 
as a juror, one realiy exceptionable, but against whom he BENTON. 

may be unable to establish a sufficient cause of challenge ; 
and t h : ~  the prisoner may be driven to the alternative of 
accepting one whom he does not like, o~ of throwing away 
a peremptory challenge. Upon fuil consideration of this 
alleged irregularity, the court is of opinion that the 
allegation is not well founded. We agree with the pri- 
soner's counsel, that, when on the prayer of the prosecut- 
ing officer, a juror is set aside until the close of the panel, 
this must be undzrstood as a challenge on the part of the 
state, for cawe  then taken, but a deferring to show the 
cause until the panel be gone through. I n  the regular 
order of proceedings, challenges for cause precede 
peremptory challenges; and when the former have been 
taken and disallowed, the latter may or may not be taken, 
at the option of him who has the right of absolute 
exception. One of the reasons assigned for allowing 
peremptory challenges to the accused, is, that upon 
challenges for cause shown, if the reason assigned prove 
insufficient for setting aside the juror, perhaps the bare 
questioning of his indifference may sometimes provoke a 
resentment, and to prevent 211 bad consequences from this, 
the prisoner is still a t  liberty if he pleases peremptorily to 
set him aside. When the legislature, for w h a t ~ h e y  deemed 
sufficient reason, conferred on the prosecuting officer the 
privilege of making a limited number of peremptory 
challenges, in addition to the pre-emsting right of challeng- 
ing for cause, they imposed no other restriction on the 
exercise of this privilege, than that i t  should be used, if 
used, before the prisozer should be called on to accept 
or reject the juror so peremptorily challenged. As a 
challenge for cause, unsustained when taken by the 
accused, cannot be converted into a peremptory challenge 
against his will, we do not see how, or why, when taken 
on the part of the state, it shall have such operation 
against the will of the prosecuting oficer. 

The  reason of possible inconvenience to the prisoner, 
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DECEMBER, urged by his counsel, seems to us not to have the force 
1836. - attributed to it. What was there in the course of the pro- 
STATE ceeding that put it out of his power to admit that there 

BENTON. was good cause of exception to the jurors, who were chal- 
lenged for cause by the state? If he did not choose to 
make the admission, although he himself desired to get rid 
of these jurors, but speculated in the inability of the state 
to show a valid exception, and the probability of the state 
then resorting to a peremptory challenge, in all fairness he 
must abide by the consequences of that speculation. The  
legal rights of' the state are not to be abridged, nor his 
increased, because of the result. I t  may not be amiss to 
remark, that the practice of permitting the prosecuting 
officer to defer showing his cause of challenge to the 
excepted jurymen, until the panel be gone through, must 
be exercised under the supervision of the court, who will 
restrain it if applied to an unreasonable number. On the 
trial of Horne Tooke for treason, as many as seven out of 
a panel of more than two hundred were thus removed to 
the end of the panel ; and this was not deemed an unrea- 
sonable number ; though in consequence of the very many 
persons excused, it was, in the end, likely to produce a 
serious inconvenience to the prisoner, which was only 
prevented by the honourable contiuct of the attorney 
general. The third error assigned by the prisoner, the 
overruling of his challenges, is that on which his counsel 
mainly relies, for a reversal of the judgment-and which 
in his argument, he has ably and earnestly pressed upon 

The  disal- 
lowance of The disallowance of a legal challenge, whereby the 
a Icgal party taking the exception is compelled to accept as a 
challenge, 
x%,herehy juror, a person whom he had a right to reject, is a ground 
the party not properly for a new trial, but for a venire de nooo. I t  
taking the 
exccpt,on, is the denial to hirn of the benefit of an imperative rule of 
is law, which vitiates the verdict, and lays a good foundation 
ed to accept 
a s  a juror, for a writ of error. The challenge ought to be propounded 
a person 
whom he in such a way as that it may be entered of record; and so 
had a right that the opposite party map either deny the truth of the 
to reject, is 
a ground, matter thereby alleged, or avoid the challenge by a coun- 
not proper- ter-plea of new matter, or map demur to its sufficiency. 
ly for a new 
trial, but King v. Edmonds, 4 Barn. & Adol. 471; (6 Eng. C .  Law 
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Reps. 493.) If an issue of fact arise upon the challenge, DECEMBER, 
1836. 

either because of a denial of the matter of exception, or ---- 
STATE because of a counter-plea, this issue according to the na 

ancient practice, was determined by triers, but according BEWO". 
for a venire to the modern usage it may be, a t  least by the assent of de nova. It 

parties, and is most conveniently, tried by the court. isthe de- 
nial to him 

When the facts are ascertained, either by the triers or the .fan i,- 

court, or are admitted by demurrer, the sufficiency of the :;,"4za,, 
cause of challenge is a pure question of law, to be adjusted which viti- 

by the court. When the record simply sets forth the mat- ates the 
verdict, and 

ter alleged, as cause of challenge, and a disallowance of lays a good 

the challenge by the court, the truth of the matter so aver- :::$: 
red, is understood as admitted; and the decision of the oferror. 

court substantially the same as though a formal demurrer 
had been entered. This will appear, we think, from the 
form of the record set forth in 3rd Woodson's Lectures, 
347, n. i., in the case of Heskett v. Braddock, reported 3rd 
Bur. 1847. Our inquiry then distinctly is, whether the 
cause assigned for these challenges of the prisoner, be in 
law a good exception against the persons so challenged. 
W e  very much regret, that on matter of such moment, the 
record does not show with precision, the cause of challenge 
assigned. W e  collect from it with sufficient certainty, 
that the persons drawn as jurors, were severally exarn- 
ined on oath, whether they had formed and expressed an 
opinion. I t  then states, that three jurymen who mere 
drawn, answered to this interrogatory, that they had 
formed and expressed an opinion ; whereupon " the judge 
further inquired, if they thought the opinion thus expressed, 
was so fixed as to influence then1 in any way in making up 
their verdict ?" that they answered " that they thought 
not ; but that they could pass impartially on the case, 
after hearing the evidence;" that thereupon "on being 
tendered, the prisoner challenged them for cause, which 
was overruled ; and he then challenged them peremptorily." 
The  case further states, that the prisoner challenged 
thirty-two jurors peremptorily, besides the three above- 
mentioned; and afterwards on a juror's being tendered, 
claimed the right to challenge him also without cause, 
which was refused by the court, because he had already 
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DE~E~IBER* challenged thirty-five peremptorily; and thereupon the 
1836. 

------ person so last challenged, was sworn on the jury. In  the 
STATE 
,, interpretation of this record, we can affix to it no meaning 

BENTON- of which it is not fairly susceptible, but whenever it will 
reasonably admit of more than one construction, we hold 
ourselves justified in adopting that which is most favoura- 
ble to the prisoner. 

A question has been very much discussed at the bar, 
whether jurymen can be called upon to testify as to pre- 
conceived opinions expressed by them on the subject- 
matter to be tried, or must the objection to their indiffer- 
ency, founded upon such declared opinions, be proved by 
extrinsic evidence? The case before us may, we think, be 
determined without deciding this question ; because we 
I~old that however this may be, the fact of the declaration 
appears upon the record. But we will not pass over tile 
question, for it is certainly time that it should, if possible, 
be put to rest. It appears from iVorris's case, 1 Hay. 
Rep. 429, which occurred in 1'796, that the legality of this 
mode of examination was then unsettled. The two judges 
who presided on that trial, differed in opinion respecting 
it. But for the last fifteen or twenty years, it has 
been without dispute, assumed to be legal, and prac- 
tised upon sccordingly. W e  should have vast difficulty 
now, afier this acquiescence of the bench, and the bar, and 
the conmunity in its legality, to proilounce against i t ;  and 
could not do so without a very clear conviction that it is 
forbidden by the law. i n  criminal cases, perhap.; (for it is 
by no means certain,) the weight of English authority 
before our revolution, may have been against it. See 
Cook's cnse, 1 Salk. 153; 13 State Triais, 334. From a 
recent decision in the Court of King's Bench, (Edmond's 
cnse, before referred to,) it appears now to be settled, that 
it is not to be allowed in criminal cases; but the reasons 
of that decision are not so satisfactory, as to convince us 
of its correctness. 

The  reasons assigned, are, lst, For that expressions of 
opinion used by a juryman are not a cause of challenge, 
unless they arc to be referred to something of personal ill- 
will towards the party against whom the opinion has been 
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expressed ; and, 2 d y ,  That it is a very dishonourabIe DECEMBER? 
1836. 

thing, for a man to express ill-wiil towards a person accused --- 
STATE 

of a crime, in regard to the matter of his accusation ; and u. 

the juryman is not to be s%,.c.orn to prove his own dishonour. B""TO". 

The  position. that a jrxyman (nay not be chdlenged 
because of an o~inion mnci,: tap and deciared on the very 
matter to Ls t r d ,  un!ess sach cleclaraiicn can be referred 
to personal i!;-will, seems to us not well founded. I t  is 
certainly a good cause ofciralienge, that he bath rendered 
a former verdxt against tile party chal!enging, for the 
same matter, a i t imqh  at t e  revcrseci by wrlt of error, or 
after v e d i c t  the judgment hath beer? arrested. Co. Lit. 
157, a. So, if the juryman I:at?l given a former verdict 
upon the s?me matter, though between other parties. Co. 
i t .  L I .  So it is a valid excepiion a t  common lam, 

that he h3i:i been one of the grand jury, who found the 
bill ; for the statute of 25 Edw. 3d, ch. 3, is but declara- 
tory, and in affirmance of the comrnoc lam against certain 
irregular prac:lces u hich had recently prevailed. 2 Haw. 
ch. 43. sect. 27. 2nd Reeke's His. of the Common Law, 
459, 460. So it is, if he has declared his opinion against 
the party, as an arbitrator. Bacon, Juries, E. 5, and E. 
12. This we find in a case from the Year Book, 49 Edw. 
3, fo. 1, cited by the Chief Justice in Ednzond's Case, " i t  
appeared, that some of the jurors were challenged, for 
that they had declared for the one party or the other b~fore-  
hand,  or given their verdict beforehand ; and some, for 
that they were of counsel with the one party or the other, 
and of their fees; and the persons themselves were sworn 
to speak the truth when the challenge did not go to their 
reproof or shame ; but those who were challenged for that 
they had taken of the party, or procured without taking, 
were not sworn on the voir dire to give evidence to the 
triers." I t  seems then, indisputable, that the indifferency 
which the law requires is not a mere exemption from per- 
sonal partiality or personal malevolence ; for what pre- 
sumption of such partiality o r  malevolence can be raised 
from the mere fact that the juryman hath been one of the 
grand jury, who found the bill of indictment, or of a jury 
who had given a former verdict on the same matter, or 
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DECEMBER, was an arbitrator who had awarded thereon ; or a person 
1836. ------- who had previously declared the rights thereof? The  

STATE . fair presumption in all such cases is, that the former finding 
B"NTO". or declaration was according to honest belief. The  indif- 

ferency required by the law must be one of the judgment, 
as well as of the passions, such as enables the trier to find 
the facts truly, according to the evidence; therefore a 
mind not thus indifferent, but inclined against one or the 
other of the parties to the issue, whether from personal 
dislike, or a previous determination on the controversy, 
has to him an unfavourable disposition, or in the language 
of the olden times, an '' ill-will." Thus Britton, speaking 
of the prisoner being permitted to challenge a juror, be- 
cause he was one of the indictors, gives as a reason, 
because " there was a presumption that all who indicted 
him still bore the same ill-w'll against hirn." Nor is thic 
conclusion removed by recurring to the anctent authorities 
referred to in Edmond's Crrse, i n  which it was  holden, that 
if a juryman hsth said that he will find for the one party, 
or hath declared his opinion tha t  another is guilty, and 
hath made such declarations from the knowledge he has 
of the matter, he is nevertheless in law indifferent. 
Knowledge is to be distinguished from opinion. Anciently, 
all facts in issue were primarily referred to the personal 
knowledge of the inquest. Witnesses were called in, 
but to supply the want of this knowledge. Jurors, not- 
withstanding the testimony of witnesses, were a t  l~ber ty  
to find the facts upon their own knowledge. So far, there- 
fore, from it being the matter of exception to a juryman, 
that he had declared a fact from his personal knowledge 
of it, he was esteemed because of this knowledge but the 
better qualified for being one of the inquest. Know- 
Ing the truth, and determined to affirm ~ t ,  he mas inditierent 
to all but the truth ; and i t  was this which was demanded 
a t  his hands. But it was not so of one who had pre,judi- 
cated the matter upon the information of others : he was 
liable to the influence of this prejudication, however erro- 
neous it  might be;  would enter on the trial'with the 
unfavourable disposition to one of the parties to the issue, 
thereby created : might find the verdict required of' him, 



rrot from actual knowledge, nor from the proofs, but in DECEMBER, 
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part, at least, from the  bias of opinion; and therefore was ---- 
STATE 

properly considered as not being one of those, '' by whom," v. 
in the language of the venire, the truth might best be BsnToN- 

known." 
If  we are correct in this understanding of what the law 

means by indifference, it will follow, that a juror may be 
examined as to opinions honestly formed and honestly 
expressed, manifesting a bias of judgment not referable to 
personal partiality or n~alevolence. There are unques- 
tionably occasions upon which such opinions may be so 
made up and declared. Independently of those already 
mentioned, many must occur in the discharge of public 
duties, or the duties of friendship, and many even in ordi- 
nary social intercourse, to justify, and almost compel the 
avowal of such opinions, without any personal ill-will, or 
a desire to create prejudice, or an expectation that he who 
makes them known, or those to whom they are communi- 
cated, will have to sit in judgment upon the subject to 
which they refer. No doubt they are too often rashly 
formed, and improvidently expressed, but even in these 
cases, the error is in general attributable rather to the 
infirmity of human nature, than to wickedness of purpose. 
If, in fact, they have been, without necessity, made up and 
declared by one who has been called, or expects to be 
called, to aid in a judicial investigation of the subject; and 
still more, if they have been disseminated, with a view to 
influence the judgment of others, and to affect the result 
of such investigation ; then, indeed, they do involve din- 
honour and guilt ; then r hey have the tendency to poison 
the purity of jury trial a t  the fountain-head, merit the 
reprobation of every friend to the even-handed adrninistra- 
tion of justice, and may very properly be visited with 
severe legal penalties. No juryman ought to be required 
to testify against himself as to such misconduct. If the 
question proposed cannot be answered without exposing 
him to the peril of this disgrace and punishment, the law 
protects him, and he should be apprized that the law pro- 
tects him, from making any answer thereto. But unless 
they will have this effect, the party challenging has a 
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D ~ C E ~ B E R I  right to the truth, the means of ascertaining i t ,  and a 
1836. 

resort to any witnesses by n hom it  can be shown. To 
STATE give the right to challenge against a j u r ~ m a n ,  because of 

BENTQN. his prejudication of the csse, and to forbid an examination 
of the juryman, as to the fact of such prejudication, is, in 
a great majority of cases, to grant it i n  terms, and deny it 
in egect. All technical objections which go to shut out 
the truth, when justice requires i t  to be shown, are to be 
received with great strictness. 

The  next question prescnteel in the course of this inquiry 
is, whether the forining and ex~ressing of an opinion, con- 
stitutes a good cause of challenge to ajuryman ; and if so, 
whether it be a principal cause of challenge, or one to the 
favour only. Challenges E x  an icdiEerency are all in one 
sense because of favour, 6 'p~op ie l .  afectzm," but they are 
distinguished by the law into two sorts; either those 
working a pr-incipnl challenge for favour, or those n d u c -  
ing or concluding to the favour. These two sorts some- 
times approach each other so closely, that it is difficult to 
draw the line between them : but in contemplation of law, 
a distinct line of discrimination does exist. The  former 
are said to be, because of express favour, or fiivous appa- 
sent, and embrace all those matters, which, being shown 
or admitted, warrant the conclusion of law,  without regard 
to the actual fact, that the person challenged is not indice- 
rent. Thus if the person challenged, be of kindred to one 
of the parties, the law presumeth that he doth favour his 
kinsman. So if he hath before given a verdict on the same 
matter for one of the parties, or hath been an arbitrator 
thereon, a t  the nomination of one of the parties, and treat- 
ed with him thereof; or if he be his servant, or his tenant, 
liable to his distress, the law itself sees unindiflerency, and 
requires no triers to find it. Challenges to the favour, are 
where the matter shown, do not, per se, demonstrate unin- 
difference, and therefore warrant it as a judgment of the 
law, but only excite a suspicion thereof, and leave it as a 
matter of fact, to be found or not found, by the triers, 
upon the evidence. They are so called, (we presume,) 
because of the form in which they appear, when specially 
drawn up. They always conclude with the averment, 
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that the person challenged is favourable, '' et essint favour- DECEMBER? 
1836. 

able." Rolle's Abr. Trial, 649, p1. '7. Trials per pais, 160, ---- 
STATE 

et seq. The causes of the latter are so numerous, that v. 

they have been termed by Lord COKE "infinite." It B E N T O ~ *  

seemeth to us, that  an opinion, fully made up and expressed 
against either of the parties, on the subject-matter of the 
issue to be tried, whether in civil or criminal cases. is a 
good canse of principal challenge; but that an opinion 
imperfectly formed, oi- an opinion merely hypothetical, 
that is to say, founded on the supposition that facts are as 
they have been represented or assumed to be, do not con- 
stitute a cause of principal challenge, although they may 
be urged by way of challenge to the favour, which is to be 
allowed or disa!lowed, as th? triers may find the fact of 
favour or indifferency. I n  coming to the former part of 
this conclusion, we rely upon elementary principles; on 
the most respectable adjudications of the courts of the Uni- 
ted States, and of the severa! states of the union; and on 
the usages of our own Superior C ~ u r t s ,  recognized hereto- 
fore in this court. In  considering the question whether a 
juryman may be examined as to his expressed opinions, 
we have already stated the elementary principles, which 
lead also to the belief, that a prejudication of the matter in 
controversy, constitutes a valid exception. Unquestiona- 
bly it does constitute such an exception, when it has been 
declared on oath ; as on a former trial of the same cause, 
o r  of a cause involving the same matter, or by a grand 
juror finding the bill of indictment. I t  is acknowledged 
also as such, in many cases, when not declared upon oath, 
but in the performance of a social duty ; as for instance in 
the award ofan arbitrator, indiEerently chosen by the par- 
ties. 

The  declaration on oath is a more solemn evidence of 
the care with which an opinion has been made up, and of 
the settled character of that opinion, than a declaration 
not upon oath;  but after all, it is the fixedness of the 
opinion, and not the manner of its declaration, which 
constitutes the exception ; and it by no means follows, that 
the strength or obstinacy of an opinion depends on the 
caution with which it has been formed. On the trial of 



T)fi(FnssR$ ,4arnn Burr, ~t appears, that by corlsent of the prosecuting 
183G. 

_--- officers on the part of the government, and of the prisonel 
STATE 

, and his counsel. all exceptions to the members of the jury, 
BENTON. whether in the nature of principal challenges, or chal- 

lenges to the favour, mere indiscriminately submitted to 
the judgment of the court;  and it is not always certain 
when they were allowed as exceptions of the first o r  of 
the second kind : but this distinction seems to be recog- 
nised hy the great judge who presided on that trial, that 
one who has made up his mind upon rumour, and so de- 
clared it, that the prisoner was guilty, is incompetent to 
decide upon the testimony in the case ; while he on whose 
mind unfavourable impressions have been made by rumour, 
and has made knonn these impressions, may be received, 
or not, accordingly as those impressions were strong or 
weak, permanent or Aeeting, and do or do not leave his 
mind free to decide upon the testimony. The  deliberate 
opinion of guilt once declared, was deemed of itself a 
valid exception ; and an opinion less determined became an 
exception or not, according to the effect produced by i t  
and remaining at the time of trial. In the answer of 
Judge CHASE to the articles of impeachment against him, 
he lays down as a rule, that the law presumes indifferency 
of every juryman, until the contrary appears ; and that 
this presumption is not removed by general expressions of 
opinion as to the criminality of the act of which the party 
is accused ; but he distinctly admits, that this presumption 
is repelled by the declaration of an opinion, that the party 
is guilty of the offence charged. In every state of the 
union, so far as we are informed, the declaration of a set- 
tled opinion against a prisoner is deemed a principal cause 
of challenge. \Ire know that such is the law of Virginia. 
I t  appears to he the law also of South Carolina. State v. 
Baldwin, 1 Cons. Rep. 289. I t  is the settled law of Con- 
necticut. 2 Swift's Sys. 232. I t  has been authoritatively 
decided to be the law of New York. People v. Thnilyea, 
6 Cow. 5 5 5 ;  and 7 lbid., 109. It has been acted upon as 
settled law, by the Superior Courts of our state, for the 
last twenty years, and is distinctly recognised as such in 
Lamon's Case, before referred to. The  language of the 



OF NORTH CAROLINA 215 

late Chief Justice HENDERSON in that case is, u It is un- DECE~ISER, 
1836 

doubtedly good cause of challenge to one offered as a i 
traverse juror, that he was one of the jurors who composed 
the coroner's inquest, or of the grand jury which found the BENTON. 

bill, for he Lath both formed and expressed an opinion on 
the subject." But it also seemeth to us, that those opinions, 
if they can be termed such, which have not been fully 
made up, or which do not amount to belief, but only to 
impressions in regard to the matter in controversy, do not 
constitute a cause of principal challenge. The law indeed 
requires, that the juryman should stand indifferent, as he 
stands unsworn, and therefore excludes from the jury-box 
as far as the infirmity of human nature and the imperfec- 
tions of human institutions will permit, every bias, par- 
tiality or prejudice, which may prevent the verdict from 
being a finding of the truth upon the proofs. I t  knows 
that honest but weak men may confidently believe that 
they are govermcd by the evidence, when they arc misled 
by their prepossessions. Aware of the difficulty with 
which the understanding emancipates itself fiom the thral- 
dom of op~niony once definitively formed and declared, i t  
pronounces those unfit for the fi-ee examination of a con- 
troverted matter, who have thus prejudged i t .  But the 
law would do violence to the deductions which the obser- 
vation and experience of every day furnish, if it held that 
every impression inducing assent for the moment to the 
existence of a supposed fact, disqualified the understand- 
ing from entering upon a grave inquiry into the actual 
existence of the fact with perfect freedom. Impressions 
short of full belief, opinions not definitively made up, or 
depending upon the supposition that matters shall turn 
out as they have been represented-all of these may 
throw impediments in the way of impartial deliberation, 
and furnish cause to suspect that the juror may leanmore 
favourably to the one than to the other party in the issue, 
and therefore in all these cases the law, by means of a 
challenge to the favour authorises an inquiry, whether in 
truth they have produced this bias. 

It is denied on the part of the state, that the opinion of 
the challenged juryman was ever a fixed opinion. ASSU- 
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DECEMBER, redly there is some room for doubt on this point. The  
doubt is increased by our experience of what frequently 

ST.4TE occurs upon investigations like that set forth on this record. 
v. 

BENTLW. W e  know that jurymen often seek to excuse themselves 
upon the ground of their hoving expressed an opinion, 
when upon prosecu~ing the inquiry, it turns out, that 
they had not made up any fired opinion. 

The  answer of the challenged jurymen to the further 
inquiry proposed by the court, renders it quite probable 
that such was the case here. If it were so, them there 
was a t  least but a cause of challenge to the favour, and 
the judge. on becoming satisfied that what the persons 
challenged called an  opinion, was not such in the legal 
meaning, and had left no unfavourable bias on their minds, - 
was perfectly correct in overruling the challenge. Much as 
we may suspect this to be the fact, we do not feel ourselves 
justified in acting upon it judicially. W e  can know of what 
occurred on the trial only by what the record states. W e  
there see the opinion described as one formed 2nd 
expressed, and without further explanation we must under- 
stand it to have been fuily formed and gravely expressed. 
The  subsequent explanation is not inconsistent with this 
understanding. I t  shows only that the jurymen chal- 
lenged believed that this opinion, however fixed it might 
have been when declared, was not then so fixed as to 
prevent them from finding a verdict according to the evi- 
dence. This belief did not remove the exception. From 
a decided opinian declared, the law infers a bias, 
and the belief of the person so biased, that he can 
rise superior to its influence, does not repel the legal 
inference. Nor ought it  ; for it not unfrequently happens 
that those who are most confident in the ability of their 
understanding, to triumph over this obstacle in the way 
of its free exercise and of the ascertainment of truth, owe 
this confidence to their ignorance of the stubbornness of 
prejudice, and may be the least qualified for the discharge 
o f t  his,to all persons and at all times, perilous undertaking. 
The  distinction which we make is substantially the same 
with that taken in the case of the ~ornmonzvenlth v. Ostan- 
der, lately determined in the general court of Virginia; a 
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case which has been referred to by the counsel on both DECE~IBER, 
1836. 

sides. I t  was there held, that he who has formed and - 
expressed a decided opinion as to the guilt of a prisoner, 
is an incompetent juror, but he mho has formed a bypo- EE~TON. 

thetical opinion only, if .he can decide upon the evidence 
without being inffuenced by this impression, is an indiffer- 
ent juror. It is in accordance too, with several cases 
decided in the Supreme Court of New York, which will 
be found ably commented upon in the case of Verrnilyea 
heretofore referred to. But i t  is objected on tile part of 
the state, that be the opinion of the chailenged juryman 
absolute or hypothetical, fixed or indeterminate, there is 

, Lon zcns. nothing on the record to show rohnt that opi'~' 
After the most deliberate considemtim we are obliged to 
say, that this objection is insuperabiz. Before we can 
reverse the judgment because of crror in overruling the 
challenges, it must appear that they were talien for sua- 
cient cause, -4s no cause is disiinctly nssigned, by no 
fair intendment can we assuine that any other; were 
understood to be assigned, or were in fact assignzd, than 
such as the record shows was Iinown to the court 
who overruled the challenges. TfTc do collect from the 
record, that the persons c!lallenged had formed and 
expressed an opinion on the matter there to be tried--the 
guilt or innocence of the prisoner-but we caiinoi collect 
whether that opinion affirmed his guilt or his innocence, 
for the record furnishes no information jthat all!; inquiry 
was made into the character of that opinion as favourable 
to the state or to the prisoner. 

Several answers have been made to this objectiol-1, hut 
none which are satisfactory. It is in the iirst placc 
insisted, that the right of exceptioi~ to a jurylwn ttecause 
of unindifferency, is not confined to t!re party against 
whom he is unfavourable. I t  is argued that every man 
has a right to an impartial jury. We may &sire not 
merely an acquittal, but an acquittal which shall remove 
every taint from his name: and if he pleases. mag object 
to the juryman tendered because he is favourahit. to him : 
and in illustration of the position, is cited the wel! 1iilow11 
case, that if a part~ha!i!!ege a iorol hecamc he is 
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DECEMBER related to the other party, the latter cannot counterplead 
1836. 

that he is related also, or more nearly to the challenger. 
STATE V. This position seems to us clearly untenable. I t  is upheld 

BENTON. by no analogous principle, warranted by no adjudged 
case, and opposed by positive authority. The object of 
the law is, indeed, an impartial trial, but i t  secures this 
object by definite means, wisely devised to eEect it. I t  
gives to each party the privilege of excepting to the array 
of the jury, if favourably made, and to every individual 
juryman who may be favourable to the other party. Such 
is the right of each party ; and by the free and mutual 
exercise of this right, the end is practically accomplished. 
I t  takes no cognizance of points and principles of honour, 
but is solely intent on administering justice, ascertaining 
the truth, and applying to it when ascertained, its known 
rules. As it sets aside jurors who are under a bias of 
partiality to find untruly, so it excludes witnesses who 
are under the bias of 'interest to testify untruly. But if 
the party against whom tlis witness has this interest will 
not except to his testimony, the witness must be received 
as competent. And if he to whom the partiality of the 
juror is opposed, will not except to him because of this 
partiality, the juror must be received as indifferent. 
All the precedents of challenges piaopter afectum, either 
to the array or to the polls, are for matter which either 
manifests or argues a prejudice against the party challeng- 
ing. The practice where the sheriff is of kin to one of the 
parties, and therefore it is apprehended that a challenge 
may be taken to the array, if made by him, intimates the 
true principles of the law respecting such challengas. If 
the sheriff be of kin to the plaintiff; in oder to prevent 
delay, the plaintiff may allege the same, and pray process 
to the coroners, which he cannot have unless the defendant 
will confess the sanic ; but if the defendant will not confess 
it, then the venire must issue to the sheriff, and the defen- 
dant shall not then be pcrmitted to challenge for that 
cause; but on the part of the defendant, any such matter 
shall not be alleged, and process prayed to the coroners, 
because he can challenge the jury fbr that cause, and can 
therefore be a t  no prejudice, Co, Litt. 158. See also 
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Kynaston v. Mayor of Shovesbury, Andrews, 85-104. I t  DECEMBER, 
1836. 

is also illustrated, we think, in the case of Leader v. Sam- ---- 
STATE well, Cro. Jus. 551. There in an action of trespass for the v. 

taking of the plaintiff's beasts, and detaining them until BENTON. 

a fine of ten pounds was paid, the defendant justified under 
an assessment of the fine for repairs made by the sheriff in 
his court. After a verdict for the plaintiff, the defendant 
moved an arrest of judgment, because it appeared of 
record, that the venire fucins had been awarded to the 
sheriff; a.nd it being a thing which concerned the sheriff 
and his interest, it ought not to have been awarded to him, 
but to the coroners; c'secl non allocatur; for being 
awarded to the sheriff when he was party;" (meaning no 
doubt in interest,) "and not to the coroner, that is no 
exception for the sheriff, it being done for his advan- 
tage and favour ; but peradventure the plaintiff might well 
have taken the exception." An exception for unindiffer- 
ency in legal parlance, always means favow- to the other 
party. Thus the statute of 33rd Edward Ist, already 
mentioned, speaks of challenges made on the part of the 
crown, " because the jurors of those inquests, or some of 
them, be not indzferent for the king." When a challenge 
proptw afectum is made, the finding against it establishes 
only that he is not favourable to the other party, for Lord 
COKE lays it down, (Co. Lit. 158,) that if one be challenged 
by one party, if after he be tried indifferent, it is time 
enough for the other party to challenge him. Nor does 
the illustration urged on the part of the prisoner, conflict 
with these views. Any party has a perfect right to 
except-and it is in law a principal challenge, because of 
kindred between the juryman and the adverse party ; and 
this right is not taken from him, because the other will not 
exercise a corresponding right of exception, which he has 
against the same person. 

I t  is then argued on the part of the prisoner, that as the 
challenge was taken by him, and because of a prejudica- 
tion of the matter in controversy, it must be presumed that 
such prejudication was against the prisoner. W e  are 
not authorised to make such a presumption. The over- 
ruling of the challenges has been considered by us, as on a 
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demurrer taken ore tenns; but a demurrer never admits 
any facts but those which are sufficiently pleaded. We 
have gone far in finding upon the record, cause of chal- 
lcnge assigned, that the persons tendered had expressed an 
opinion upon the matter to be tried; but we should travel 
wholly out of it to find what was the opinion so expressed. 
If the law presumed in favour of the challenge, we might 
assume the fact aq the prisoner wishes us to intend. But 
the presumption of law is the other way-it presumes 
what mas do:~e, rightfully done, until the contrary is 
shown. W e  must then take the fact to be, that the pri- 
soner claimed the right. s f  exception, not because those 
chal!enged had prejudged the case against him, but simply 
because t!ley had prejudged it. This will not do. We 
hold that a bias of the understanding, as well as an incli- 
nation of the affections, may give the parties a right of 
challenge; but in the one case as in the other, the right 
is his only against whom the leaning operates. It is there- 
fore incumbent on him who challenges, to show its ten- 
dency to his pre.judice. PI: was competent for the prisoner 
in this casc, if hc believed thz fact warranted it, to assign 
for challenge, that the jurymen had determined the case 
against k,im ; i d  if the fact were not admitted, to ascertain 
it by either an examinstion (if the persons so challenged. 
or by the testimony of indiKe'erent witnesses. And even 
t!len, if his sucpicions tr;rned cut to be unfounded, he had 
yet t k  pivii'cc:? - of elirlie:?~;ing them pcrernptorily. These 
laere his leg i l  r'$?s--and here he stands upon these 
rightc;. He could not ciain3 to Fet aside a person tendered 
?? him as a Juror, l-,ecansc such person had expressed an 
opinion 011 t l ~ e  caw, and he jt 'ur~d that the opinion was 
agaiwt him. If Iic wouid act without further knowledge- 
he could on1 y chdlenge pe!wnptoriiy. 

It is then finally argr~etl by the prisoner's counsel, that 
the exa~ninntion of the jurymen with respect to an expres- 
sion of opinion, n ai: made by the court before, and inde- 
pendently of any ci~nilenge taken by the prisoner: that it 
must have been made for the purpose of setting aside a11 
who were liable to just exceptions upon an understanding 
rxpress or implied, that both p r t i e5  desired ail such to be 
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excluded : that the court erred in holding that the opinions DECGRIBER~ 
1836. 

expressed by the three jurymen afterwards challenged, did - 
not furnish a valid exception ; and that this error appear- 
ing, it ought to be corrected by reversing the judgment. BESTOX. 

Neither will this ground avail the prisoner, and for this 
obvious reason, that the court forbearing to discharge a 
juror, to whom an exception has not been talien, if there be 
ascertained cause of challenge against him, can do no 
injury to either party. The pr i~i lege  of exception is not 
in the slightest degree impaired thereby. If the court 
upon such previous examination, entertained a doubt on 
the subject of the juror's competency, it was the safer 
course to cause him to be tendered, in order that exception, 
if any, might be taken. As this is the first fit occasion 
which has been here presented, for considering of the 
practice which has become so common in capital cases, of 
administering to every juryman what is called the prelimi- 
nary question, whether he has formed and expressed an 
opinion as to the guilt or innocence of the prisoner ; and as 
it is very important that the nature of this examination, 
and the legal consequelxes of i t ,  should be well under- 
stood, we h a l e  deemed it our duty to state the views 
which we take, and the opinions which we entertain, upon 
the subject. Every court has, as we apprehend, the power 
of its own motion, to cause to be withdrawn from the 
jury, those whom it believes not qualified to discharge the 
duties required from jurors. I t  nzny, therefore, set aside 
jurymen, because thcy do not stand indifferent for the 
state or  the prisoner, without an exception being taken: 
but a necessity for the exercise of this power can scarcely 
be conceived, except when the prisoner is in effect, with- 
out counsel. As incidents1 to this power, i t  has also 
authority, either by an examination of the jurymen, or of 
any other witnesses, to ascertain the matters of fact, so as 
to enable it to excrcise this power discreetly. But when 
the court is thus acting upon its own motion, for its own 
satisfaction. it does not adjudicate between the parties, 
Neither can assign for error, that one of the panel has 
been withdrawn by order of the court, without adequate 
cause; and each has the perfect right of challenging for 



222 IN THE SUPREME COURT 

DECEMBER, sufficient cause, those whom the court may leave on tho 
1836. --- panel. It is also competent for every person who may be 

STATE called upon to serve as a juror, to state any matter of 
BENTON. exception or excuse which he may have with respect to 

performing the duty, and pray the court for his discharge. 
Upon the consideration of this prayer, the court can of 
course, examine the applicant upon oath ; and at its discre- 
tion, may or may not discharge him. Neither party can 
assign for error, that discharge; and either may except to 
him, if not discharged ; but except in the rare instances 
where the court deetns it necessary of its own motion, to 
purify the panel-or where a juryman excepts to, or 
excuses himself-this examination of the jurors, as to their 
having formed and expressed an opinion, seems to us 
irregular, and out of place. The  only regular way in 
which the validity of an exception to a juryman can be 
tried, is upon the challenge of one of the parties. The 
challenge made, and its cause assigned-as for example, 
that the person chailengcd has made up and declared an  
opinion, that the prisoner was guilty-the court then acts 
judicially upon it. If there he a dispute of fact, it  may 
t ry  the fact, unless one of the parties demands triers. Then 
testimony is regularly heard ; and under the qualifications 
before stated, the jurymen challenged, may be ti~emselves 
examined. Of the fact found eit i~er by the court or the 
triers, there is no review. If  triers be appointed, and the 
court misdirect them in point of law, the alleged misdirec- 
tion should be entered on the record-lf on the fact found 
either by the court or by the triers, a judgment be ren- 
dered which is supposed to be erroneous: or if the court 
overrule the exception talten as on a demurrer, and the 
party challenging be disiati?Ged therenith, he may pray 
that these matters be recorded : and they must be recorded, 
By pursuing this ancient and well defined mode of pro- 
ceeding, every reasonable security is had for forming a 
proper inquest; ant1 for corrcctir;g errors that may h a w  
happened in endeavouring to form it. 

The  practice of ind~scrirninate i n q u i r ~  into tile indiffer- 
ency of the jurors, bcforc any exception taken, can only 
be sustained upon thc ground of consent, to v!lich consent 
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it no doubt owes its origin. If the counsel on both sides DECE~IBER, 
1836. 

request that instead of the parties taking exceptions, and ---- 
STATE the court deciding upon them, the court will select from ,,. 

the panel such jurors as it may deem unexceptionable- BENTON. 

the court can undertake the office, but it is not bound to 
do so. If it do undertake it, of course it must use the 
incidental means by examination of the jurors, or other- 
wise, to enable it to do right. , W e  should think, however, 
that before asking of the court to assume this trouble and 
responsibility, there should be an explicit waiver on 
both sides, of all the challenges except peremptory chal- 
lenges. 

The  exception which was talien below to the charge of 
the judge, has been here with great candor abandoned. It 
is certainly unfounded. The only objection which might 
perhaps be made to the charge, is one of a very different 
kind-for that a part of it, and a part of which the pri- 
soner cannot complain, was superfluous. I t  instructs the 
jury, that if the deceased were killed, when in the act 
of tal;ing, or apparently taking part in the common fight 
against the prisoner, the crime of the prisoner was but 
nlanslaughter. I t  may he questioned whether there was in 

a n y  evidence, relevant to raise the supposition of such a his charge 

case;  and no instruction should be given on a purely ~~~~~~~~ 
hypothetical statement. I t  is difficult indeed to conceive instruct 

them u p m  of a stronger and plainer case of murdcr than this appears a,tatement 

to be on tlie testimony. Thc prisoner had hocked  down purely 
pothetical. 

with a swingletree a defencele~,~ man;  and on being 
deprived of this weapon, had seized a large stick of wood, 
with which he was about to repeat the blow. H e  was then 
engaged in a most wiclted act, not unliltely to terminate 
in murder. I t  was the duty of every bystander to inter- 
pose, and stop this career of violence. The  deceased a t  
this moment came u p  t o ~ ~ a r d 3  the parties, when the pri- 
soner instantly turned from the f i ~ s t  contemplated victim 
of his vengeance, advanced, and vithout a word of warn- 
ing, plunged a knife into him, and killer? him. W e  can 
discover no provocation on the part of the deceased, to 
change the character which the !aw impresses on the fatal 
deed, the character of wilful murder. 
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DECEMBER, The Court is of opinion, that there is no error in the 
1836. 

j u d g m e n t  below. This decision must be certified to the 
STATE . Superior Court of Sampson, with instructions to proceed 

BENTON. to sentence agreeably thereto, and to the laws of the 
state. 

PER CURIADI. Judgment affirmed. 

At the late Session of the General Assembly, FREDERICK 
NASH, Esq., of the county of Orange, JOHN D. TOOMER, 
Esq., of the county of Cumberland, JOHN L. BAILEY, Esq., 
of the county of Pasquotank, and RICH~IOND M. PEARSON, 
Esq., of the county of Davie, were dected judges of the 
SuperiorCourts of Law and Equily for this state ; the three 
first, in the places of judges NORWOOD, STRANGE, and 
DONNELL, resigned; and the last, to supply the office 
rendered necessary by the creation of an additional judi- 
cial Circuit. 



C A S E S  

ARGUED AND DETERNINED 

T H E  S U P R E M E  C O U R T  

N O R T H  C A R O L I N A .  

_0_ 

JUNE TERM, 1837. 

__C_ 

HENRY ADCOCK a. ALFEED FLEMING. 

Where a contract binds one co!laterally, and depends upon the default of 
another, notice of that default ooglit to be given, in  order to charge the 
person secondarily liable, as  in cases of guaranties and the like. 

A guaranty of a note upon an assignment of it, is not an engagement to gay 
the debt of anothcr, within the statute of frauds. 

ASSUMPSIT, originally comnlenced before a single ma- JUW 1837- 

f;i.;trate. Plea, the genera2 issue. Upon the trial at 
Chatham, on the last Circuit, before DICK, Judge, a ver- 
dict was taken, subject to the opinion of the Court upon 
the following facts. 

The dcfendant was indebted to the plaintiff by a bond, 
upon which sundry payments had been endorsed. Upon 
a calculation of the balance due, it was found to be 
twenty-five dollars; when the defendant offered to give 
the plaintiff two small promissory notes i n  lieu of the bond. 
This was declined by the plaiutiF, unless the defendant 
would endorse them. The dcfendant then told the plain- 
tiff to take the notes and collect them; a n d  if he failed to 
do so, that he, the defendant, would pay him the amount of 
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JUNE, 1837. them. Upon this assurance, the plaintiff took the notes, 
ADCOCK and delivered up to the defendant his bond. One of these 

". notes had been given upon a gaming consideration ; and FLEIIAG. 
the other was subject to a credit a t  the time it was trans- 
ferred to the plaintiff; so that, after exercising due dili- 
gence in attempting to rcnder them available, thc plaintiff 
was able to realise only fibe dollars from them. This 
action was brought on the agreement above mentioned, 
made when the notes were transferred to the plaintiff, upon 
his surrender of the bond to the defendant. The plaintiff 
had never given the defendant notice of his failure to col- 
lect the notes, and of his reliance upon him to take them 

u P. 
I t  was contended by the defendant, E r s t ,  that notice 

by the plaintiff was indispensably necessary. Secondly, 
that the action being upon a guaranty, a single magistrate 
had no jurisdiction of it. 'I'hrrdly, that this was an agree- 
ment to pay the debt of another, and ought to be in 
t~r i t ing .  

The presiding judge being of opinion for the plaintiff, 
judgment was entered accordingly; and thc dzfendant 
appealed. 

No counsei appeared for either party in this Court. 

DASIEI,, Judge.-It seems to us, that the two first ques- 
tions raised in this case, hare already been decided in this 
Court. First, Was  the plaintiff bound to give the defen- 
dant notice of his failure to obtain payment on the notes 

T,,ecRces placed in his hands ,  before he brought his suit? I n  Grice 
of Glicev.  v. Richs, 3 Dev. Rep. 64, the Court said, I t  is a general 
Ricks, 3 
D,,. 6 1 ;  rule of law, founded on sound reason, that when the liabi- 
Sher"."dv. lity of on:: party is not absolute and direct, but is upon a 
w-oo/l~~ard, 
4 ~ h .  360, collateral obligation, dependent upon and arising from 
Ks O'Drcy- 
e,\ , ,Cl l t ler ,  certain things to be done by the other party, and being 
1 1 . 1 ,  peculiarly within his linowledge, he who is to take benefit 
approved. by the engagement, must give the other notice of what has 

been done, and that he is held liable. From the nature of 
things, notice is part of the agreement, and the debt does 
not arise befure notice. I t  is of the nature of a special 
request i and must be alleged in tlle declaration, and 
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proved." T h e  same doctrine is sanctioned in Sherrod v. J u w  1 ~ .  

Woodward, 4 Dcv. 360. A s  to the second question, A,,,,, 

O ' D ~ u y e r  v. Cutler, 1 Dev. Rep.  312, the Cour t  decided, FLF;ISO, 

tha t  a single magistrate has no jurisdiction of actions 
founded upon a guaran ty ,  unless the plaintiff may disre- 
g a r d  the guaranty,  and declares on the original considera- 
tion. Bel l  v.  Bnllnnce, 1 Dev. Rep. 391. Thirdly,  we 
think the debt  sued for by the plaintiff, w a s  not, nor ever  
had been, the debt  of a n y  other pcrson but  the defendant. 
In law,  i t  would be discharged i n  case the amount of the 
collateral securities, placed in the hands of the plaintiff to 
collect and  make satisfaction, was  lost by  the negligence of 
t h e  plaintiK T h i s  case is not within our  s tatute  of fi-auds. 
T h e  plaintiff did not give notice of his failure to collect the 
notes before he brought suit. T h e  Cour t  being mistalien 
in  thc law,  there must be a new trial. 

PER CURIAM. Judgment  reversed. 

JBHS HANILTON o. MAY JCRVIS. 

A single justice has jurisdiction upon a d i d  engagement " to pay the s u m  
ofone hundred bushels of corn 1'' and the warrant is suf5cient if it be " to  
answer, k c .  of a plea of debt, the sum cf," k c . ,  as  in the contract. 

If a warrant state the parties, the sum dcnianded, and bow due, it is suffi. 
cient. 

THIS was  a n  action commenced by a w a r r a n t  before a 
single magistrate, in which the defendant was required 
i1 to  answer the eorr~plaiat of John  I-kamiiton, in  a piea of 
debt,  the sum of one hundred bushels of corn." 

T h e  obligation declared on was as  follows : 

6i O n  or  before, &c., I promise to p a y  John  Hamilton, 
the  sum of one hundred bushels of good sound corn, a t  the 
place where," &c. 

" MAY JERVIS. [ I,. S. 1" 

On the trial before PEARSON, Judge,  a t  yancy, on the 
last Circuit,  the only questions were-First, Whether  a 
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J u N E , ~ S ~ ~ .  single justice had jurisdiction of the c a u s e ?  and if he had, 
then, Secondly, Whether  the form of action ought  not to  

v.  have been covenant? H i s  Honor ruled the first question 
JERVIS. 

for the  plaintiff, and the second against him; and  he sub- 
mitted t o  a nonsuit and appealed. 

KO counsel appeared for either par ty in  this Court.  

DANIEL, Judge.-This case comes before us, by way of 
appeal from tile j u d , p e n t  in the Superior Cour t  of Yancy,  
upon a case there agreed. 'B'ivo questions were  raised. 
Firs t ,  Did the justice of the peace !lave jurisdiction of the 
case ? 135. tile acts uf assembly passed il-1 1704, (Rev. c. 
414,) and 1603, (Rcv .  c. 627,)  the  jmtices of the peace 
have jurisdiction of tieinancls ibr s!~ecific articles," to the 
value of thir ty  pountla. The ~ m ~ i s t r a t e  ascertains the 
market  value a t  the time the specific articles should have 
been delivered, au(1 that sum, with  interest kom that  time, 
should be the judgment. %Ye think the opinion of the 
judge was  r ight  on this point. T h e  second question was, 
whether  the war ran t  should not have been in  couenant, 
and not in debt? The judge thought, t h a t  the form of  
action should have been c o ~ e n a n t ;  a n d  he, on this ground, 
non-suited the plaintiff. Tbe sixteenth section of the a c t  
of 1794, enacts,  " t,hat n o  a t i a c h m n t ,  w w r a n t  or other  
process, issued t y  a justice of the peare, shall he set aside 
for w a n t  of form, if the essential matters required a r e  set 
forth in such process.'' It is not objected, tha t  the essen- 
tial tnatters of tile plainti5"s denland a r e  not sufficiently 
s s t  forth in the wayran:, so as to give the defendant every  
opportunity to make hi.; defence, if he had any,  but the 
objection is to  the forx of the action. I n  Magistrates'  
Courts,  no declarations a r e  hied by the plaintiffs; there is 
not tha t  particularity required of specif3in.g the  action, as  
there is in courts  of record. I n  this war ran t ,  the parties, 
the  sum demanded, and h ~ w  due, a re  specified ; and the  
second section of the a c t  of 1704, requires only tha t  these 
shall be stated. T h e  essential matters a r e  set forth, and  
then the  war ran t  statin: tha t  i t  was a plea of debt, o r  a 
plea of  colwznnt, would be nothing more, in o u r  opinion, 
than form, which the before-recited section of the a c t  of 
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assemhly declares shall not he  a cause 63r setting it aside. J ~ w 1 8 3 7 .  

W e  a r e  of opinion, that  the jucignient of noil-suit must be 11.,,,,,,,,- 

set aside, and judgment rendered for the p la in t i f fh r  forty- '- 
JERVIS. 

five dollars, a d  custs of suit. 
P m  CL~RIAX. Judgment  reversed. 

rl c o ~ e n a n t  to submit a ~ n z t k r  of difttrencc to n r L i t r ~ i i u n ,  n-ill Bind a p x t y  
to thc award, cl!liou:i~ t11?rr is no c r p ~ c s ;  sti;:ul,i!ion to that  r F e c t ;  

and in an a~t ior l  upoii the coicnanl, non.pa:;inent of the sum awarded 
may be assigned as a breac!~  

TEIE plaintifThad Lronght an action f a -  slanderous \vords, 
against tile defendant ; a r ~ d  before tile return of t l ~ e  wri t ,  
the parties agreed to refer tlic controversy to arbi t rators;  
and  a covenant w a s  e x x u t c d ,  i n  \;i~icii i t  was  stipulated, 
" t o  refer this cause" (the action f i~r  dander.) to the 
arbitrament, award ,  and fina! t letern~ination of, k c .  ; a ~ ~ d  
which award  wllcn made in writi~ng? and signed hy tile 
arbi t rators ,  if muck o ~ i  or 1J~fore the first day  of J a n u a r y  
next,  sl-~a11 be m i d c  a ruie of L i u e o ! ~ ~  Superior Cour t  of 
law." Tilere was  r,o es;xess sti;)ulatiun that the parties 
s!muid abide by anti i:crSorn~ the award.  O n  the 2%nd of 
October Sc)l!uwing rile date  of the agreement, the arbitl-a- 
tors met, and by ! h e i r a ~ < ~ ~ a r d  in wr i t i~ iy ,  directed t!le defen- 
dan t  to pap tile plaintiff two llulidred dollars, and t!le costs 
of the action of slander. This  action was brought upon 
the  covc:lant, and the breach a~s igne t l  was, that  the defen- 
dan t  had 11or complied wit!!, o r  abicleci hy the final deter- 
mination of the arbitrators, nor perforrried tihe award  made 
b y  t,lienn. T h e  defcndmt pleatied " C o ~ i . e i ~ m t s  7 2 0 t  b~oken," 
and  yerfo~-nmnc~."  

On thtr trial befixe his Honor J u d g e  DICK, at Lincoln, 
on the last Fal l  Circuit,  the plaintiff oil"ered to prove, tha t  
the defendant had refused eithcr to permit judgment to be  
entered in the action of slander, for the sum awarded 
against him, (see the question upon the award  in the action 
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- f ~ ~ ~ , l W .  of slander reported in  3 Dev. Rep. 531,) or  to pay that  
SIMPSON amount ;  but his Honor, being of opinion that  the plaintiff 

u. 
M,BEE, could not recover, directed a verdict to be  entered for the 

defendant; and the plaintiff appealed. 

D. F. Caldrcell and A. 1M. B~urton, for the plaintiff. 

J. IT?  ATorzcood, for the defendant. 

DANIEL, Judge.-In making u p  the  case for this Court,  
the judge has not stated his reasons, w h y  he thought the 
plaintiff could not recover. W e ,  however, from the case 
stated, think the plaintiff w a s  entitled to  recover, if his 
evidence supported his allegations. Aupelt v .  Wilson, 11 
Nod.  170, w a s  a n  action of covenant brought on an agree- 
ment to refer all matters in  d~fference to a n  arbitration. 
T h e  arbitrators awarded five hundred pounds to be  paid, 
and general release to bc given. I t  mas argued, t!nt though 
no express wortis were in the covenant, that the defendant 
should perform the award ,  yet  it  should be good by impli- 
cation. L o r d  IIOLT said, that  t h e  very referring a thing 
to arbitration, is a mutual  undertaliing that  each par ty  
shall perform his par t  of the a w a r d ;  for otherwise it  can- 
not be said to be referred. I n  concluding his opinion he 
said, \$here t w o  persons submit to  a n  award ,  tl,is amounts 
to  rnutual promises. I n  Purslow v. Bailey, 2 Lord Ray. 
Rep.  1030, L o r d  HOLT agaln said, the subn~isi ion is a n  
actual  mutual promise to perform the award  of the arbi- 
t r a t o r s ;  and  in such actions, mhilst he w a s  a practiser, 
and since he had been a judge, the submission had been 
always held sufficient e \ idencc to  maintain the action. 
And if so, then it is within the same reason a s  when a 
submission is by bond. 6tc. I n  the case before us, w e  
think the agreement in the  deed to submit, imported a 
covenant to  perform the award  ; and that  the defendant's 
refusal to perform, was a breach of the covenant. There  
must be a new trial. 

PER CURIAN. Judgment  reversed. 
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WILLIS 
HESRY WILLIS et al. 2;. WILSON J. HILL. v. 

HILL. 

l f o n e  partner borrows nioncg upon lris ov:11 credit, and gives lris own sepa- 
rate security a d  obligation i'or the amount, tltc otlicr partners will not be 
responsible for it, although it v-as applied to the use of the firm. 

Although the admissions of a partner, maclc after a dissolution of the part- 
ncrsllip, niny he used to repel the statutc of limitntions and the like, get 
this is coufined to cases yilerc tire copzrtnership debt is proved aliunde. 
Such admiisions are incompcient to establish t!ie debt o r ig inn l l~  a s  one 
due by tllc partnership. 

A s s c l l r ~ s r ~  for money lent, and  for money paid, laid out  
and  expended by  the plaintif&, for the use of tlie defendant. 
Plea,  11012 ussumpsit. 

O n  the  trial before Drca, Jurlge, a t  Caswell,  on the last 
Circui t ,  the  case was,  tha t  the defendant, prior to the 
month of October, 1833, v;as i l l  partnership with one 
Hobson, in the purchase of slaves : that  a dissolntion took 
place in that niont l~ : and that  in a few days  after t h e  disso- 
lution the p la i~ ; t iE  lent IIohson a sum of money, for which 
they took the following acli~ic~\\.ledgtncl~t : 

Received of H e n r y  Willis ck Co. four hundred dollars, 
to purcliase negroes, o r  return 111 a few days. 

Ta7x. E. f-Tonsos. [ L. s. 1" 
T h e  defendant o\~jectetl  to this acl inon-ledgme~~t 's  going 

to the jury,  because it w a s  the single bond of IIobson alone, 
and did not purport to bind the ~ m r t n e r s l ~ i p ;  and further, 
because, being untier senl, the sirnplecontract fur the part- 
nership, if a n y  ever existed, was  merged in i t ;  hu t  his 
Honor  permitted it to be read. T h e  plaintiffs then offered 
certain declarations of Hobson, mnde just before the trial, 
to  prove that  the money was nd.ranccd to him for the use 
of the partnership, and ivns invested in the purcltasc of 
slaves, which came to the possession of the defendant, and  
were  by him resold. This  testimony was objected to, but 
received !I? the Court.  His  Honor charged the jury,  t 
the f x t  of the plainti%' taking the single bond of Hobson, 
at the time of advancing the money, w a s  not conclusive 
evidence of the advauce being solely upon his credit ; that  
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wtLLrs ship, the defendant having no notice of its dissolution, or 
if it was appl~ed to the use of the partnership, the plaintiffs 

HILL. 
were entitled to a verdict. A verdict was returned for 
the plaintiffs accordingly; and the defendant appealed. 

J. T. Moreheail, for the defendant. 

W. A. Graham, for the pIaintXs. 

RUFFIN, Chief Justice.--Although the use by a firm of 
money, borrowed by one of the partners, may be evidence 
that it was borrowed for the partnersliip, and upon its 
credit, yet it may be doubted whether such an  inference is 
admissible, when the borrowing partner gives his own 
separate security and obligation for the amount. I t  is 

The case distinguishable from the case of Horton v. Child, 4 Dev. 
of Horton v 
Child. 4 D: 460, because there a joint debt, both in law and in fact, 
460, Aes was constituted by the sale of the goods to the partnership, 
not decide 
that a part- and the obligation thereon of the one partner, was not 
nership is merged in the bond subsequently given by the other. But 
bound for 
money bor- in this case, the question is, whether there ever was a joint 
rowed for 
its use, but debt;  that is to say, whether the contract was made with 
secured by the firm, or madc with Hobson individually. The  money 
the indivi- 
dual of was advanced to Hobson, and his separate note taken for 
one partner; i t ;  and it does not appear, t!mt at  the time any reference 
and l t  mdy 
, e l l  be was made to the partnership, either as tile beneficial bor- 
doubted rower, or as being liable for the repayn~cnt. The express 
if such is 
the law. contract at  the time of the loan with the borrotvil~g partner, 

it should seem, oug!lt to prercnt the lender from after- 
wards making himself the creditor of the firm. That  
seems to be a fair inf'erence from the form of the security. 
S@in v. TVulker,  2 Camp. Rep. 808. E ~ d y  v. Lye, 15 
East, 7 .  But if that may be explained by evidence, that 
the loan was on the credit and for the business of the part- 
nership, notwithstanding appearances to the contrary;  yet 
we deemed it certain, that his Honor erred in stating to 
the jury in the alternative, that the defendant was liable if 
the rnoney was advanced on the credit of the firm, "or 
was applied to the bcnefit of it." The last part of the 
alternative can only be understood to mean, that the firm 
mas f ! ~  debtor, simply because the money was used by 



Hobson on the joint husincss, although he had not only J ~ ~ * s l 8 3 7 .  

given his separate bond for it, but had actually borrowed WILLIS 
21. 

it on his individual credit. The proposition is too unjust E J ~ ~ ~ ~  
to be deemed reasonable or legal. One partner frequently 
borrows the very capital stock which he puts io, and on 
which his share of the profits is to grow; and yet this 
would ma1ie his copartners liable to the lender. TTTl~en a 
partnership gets merchandize, nhich was bought by one 
of the members, there is a clear ground for sa j ing that 
the purchase was made by the firm. But, Lord ELDOX 
observes, it is not enough to prove that money, borrowed 
by an individual partner, goes into the partnership estate, 
to make the partners liable. H e  may hare borrowed it 
and paid it in fulfilment of the articles; or to replace 
sums improperly abstracted by him: or to reduce his 
account ; or for many other purposes. In Beunn v. Lewis, 
1 Sim. 376, it mas held, that if a partner borrow money 
on his own security only, it does not become a partnership 
debt, although applied to partnership purposes, and with 
the knowledge of the other partner. The  borroning 
partner is the creditor of the film, and not the original 
lender. The  same point is decided in Jnques v. -lIarc/unnd, 
6 Cowen, 497. Admitting therefore the declarations of 
Hobson to be admissible etidence and true, they did not 
establish a case for the plaintiff. They do not contradict 
the inference from the security given by him, that the 
money was taken up on his o u n  credit exclusively, but 
rather confirm it. H e  says only, that he laid out the 
money in slaves, which the defendant received and sold; 
but does not say that the money was lent or borrowed for 
the firm or in its name. 

But if those declarations had purported distinctly to 
affirm those facts, the Court is of opinion that they would 
not have been competent, and ought not to have been 
received for that purpose. They are not the declaraiions 
of a partner in the course of transacting partnership 
business, but were made long after the notorious dissolu- 
tion of the partnership, and after this suit had been pend- 
ing three years, and pretty obviously to be used as evidence 
upon the trial. They were received probably upon the 
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W ~ L L I S  But we think the present is out of the reasoning in that 

case. A difkrent principle, indeed, has prevailed in many 
of the courts of this country, which is, that after a disso- 
lution, the acknowledgment of one partner of an account, 
or of a fact, cannot bind the other, except to repel the 
statute of limitations. Hackley V. Pairicli, 3 John. 536. 
JVulden v. Skerbume, 15 John. 424. Bnker v. Stuclyoule, 
9 Cowen, 4-20. Shelton v. Cocke, 3 AIun~f. 191. And in 
Bell v. i l lb~-r iso~,  1 Peters, 351, 1 he S ~ ~ p r e n l e  Co~lr t  of the 
United Slates went so far as to lay it down that such an 
acknowledgment did not take a case out of the statute of 
limitations. With us it is decided otherwise in MIntyre  

Thecase of v. Oliver, 2 Hawks, 209 ; and we cannot therefore adopt ~~~~~~~~ that proposition of Bell v. Norrison. Nor are we undcr 
Hawks, a necessity in this case of expressing a concurrence in the 
209. other cases cited ; for this is not an acknowledgment of 

the amount merely of a partnership debt, of which the 
existence is proved by other evidence; but in the absence 
of all other evidence of a dealing by the plaintiff with the 
partnership or with Ilobson as one of the partners, it is 
an  attempt to create a joint liability by the admission 
singly of one of the partners after a dissolution. I t  stands 
here much upon the same ground with a n  attempt to prove 
the partnership by such an admission. It is precisely tlrt: 
same case, as if the present suit had been against both 
Hill and Hobson, and the latter had suKered judgment by 
default or by nil clicit ; which surely would not overrule 
the plea of the gelieral issue by the other defendant. I n  
'CT'oorl v. Braddicli. the co~lsign~nent was made in 1 '79G, the 
dissolulion took place in 1802 as of 1800, and Cox's letter, 
stating the balance was written in 1804. I t  was there- 
fore clear that prima facie the partnership, and not Cox, 
was originally liable; and thequestions were, whether the 
letter of 1804 was evidence to repel the statute, and also 
of the balance. It was held that it was, on the principle 
that 6 6  the dissolution is only with regard to things future, 
not to those past; for with regard to the latter, the part- 
nership continues and always must continue." But the 
question is, what things past are meant ? Certainly, only 
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those which concern the partnership. T o  make the Juw1837-  

admission of one p:irtner after the dissolution affect the W J L L I ~  
a. 

other, it must be shown, otherwise th6n by that admission, H , , ,  
that the subject to which the admission relates did concern 
the joint dealing. If it were not so, it would be in the 
power of one person, not upon oath, to charge another 
with any sums, at  any time, simply because they had once 
bcen partners, by admitting that, while partners, they 
contracted a joint debt. Such a rule is too dangerous to 
be tried. But the case does not stop there. This is not 
only an attempt to charge one man upon the admission of 
another, but to charge him for a debt, with which the 
other is apparently exclusively chargeable upon his own 
separate bond, and will so remain exclusively chargeable, 
urlless by his admission he can throw a part of it on the 
defendant. There could not be a stronger case for reject- 
ing the declarations; upon the ground of the suspicions 
thrown upon them by the relation of the parties, and the 
interest of the person making them, as well as that they 
are mere declarations, not OII  oath. There is prima facie 
evidence that Hobson alone contracted the debt;  and 
conclusive evidence that he gave as the security his own 
separate bond; so that apparently a t  least he alone is 
liable. The only evidence on which the defendant is to 
be made liable to the plaintiff. and for contribution to 
Hobson, consists of the declarations of Hobson himself, 
made long afterwards, that the debt was originally con- 
tracted on the joint credit of himself and the defcndant. 
They cannot be satisfactory to the mind, of the truth of 
the matter declared, but may mislead a jury;  and there- 
fore ouglit not to have been received. 

In  the opinion of the Court, the judgment of the Supe- 
rior Court is erroneous and must be reversed ; and a venire 
de novo awarded. 

PER CURIAM. Judgment reversed. 



236 IN THE SUPRENE COURT 

FIAN 
0. 

ALLEN FINN 8.  HENRY M. FITTS. 

FITTS. 
A count, in a declaration for goods sold and delivered by the plaintiff, em- 

braces equally the original promise implied by the law from the delivery 
of the articles, and a subsequent express promise to pay for them ; because 
the tiwe of the promise does not constitute a material part of the contract 
declared on. Hence, such subsequent promise, if made within three years, 
may be proved in support of' the declaration, and to repel the plea of the 
staiute of limitations. 

THIS was an action of ASSUXPSIT, commenced by a 
warrant before a justice of the peace, tried a t  Orange, on 
the last Circuit, before his Honor Judge DICK, upon the 
pleas of the general issue, and the statute of limitations. 

On the trial, the plaintiff proved a book account dated 
in 1826, and an express promise to pay it made by the 
defendant about two months before the warrant was 
issued. For  the defendant it was objected, that the plain- 
tiff had misconceived his action in declaring on the 
original cause of action, instead of the new promise ; and 
of this opinion was his Honor, and nonsuited the plaintiff, 
who appealed. 

P. H. Mangum, for the plaintiff: 
Wuddell ,  for the defeadant. 

DANIEL, Judge, after stating the case, proceeded :-We 
a re  of opinion that in the present case the question raised 
by the defendant, and on which his Honor decided, did 
not arise upon the pleadings. In  an action instituted by 
warrant there is no other declaration than the statement 
in the warrant how the debt became due." And 
whether the plaintiff's case was made out by the original 
promise implied by the law from the delivery of the arti- 
cles, or  the subsequent express promise to pay for the 
articles so delivered, such case was embraced by the 
statement in  the warrant. But even if the action had 
been conmenced by writ, where a formal declaration is 
required, a count for goods sold and delivered would 
equally have embraced the first and the second promise. 
They are in truth identical, and made by the same man 
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to  the same man. T h e  time of the promise does not J ' ~ 1 8 ~ 7 .  

co.nstitute a material part of  the contract declared upon. FISY 

T h e  plaintiff would be a t  liherty to prove the contract a t  F,:T,+ 

a n y  time before the bringing of the action. 1 Chitty's 
Plead. 258. If the plaintiff allege a proniisc not in wri i inp 
twenty  years before, and to a p!ea of t!?e s tatutc  of l in~ i ta -  
t.ions replies assumpsit i ~ [ f , . t r  srx niinos, i t  is no departure, 
for the time in the declaration was not nia~erial .  Coll v. 
Ijazckins, 1 S t r a .  21. illcrthezcs v. S ~ ~ i c e r ,  2 Stra.  606. 
T;t'rbly v. Pnhzer,  1 Salk. 222. H,~zcu~.rl v .  J~nnison ,  Ib.  
223. 2 Saund.  5: note 3. Arclib. Civ. Plead. 226. 
W h e n  the d a y  in the declaration is material, a s  in a n  
action on a bill of exchange or  a promissory note, the 
question presented in this case rniglit have  arisen. Unti l  
i t  is properly presented, i t  rvoultl be rash in us to express 
a judicial opinion. T h e  nonsuit must be set aside, and a 
new trial granted. 

PER Cr-n~~rnr. Judgment  reversed. 

THE STATE v. PHARAOH XITCHCLL. 

I n  a criminal prosecution, ~vhcre ,  upon a conviction in the County Court, the 
defendant appealed to the Superior Court, and in that court an order was 
made for the removal of tlie cause to an adjoining c o ~ ~ n t y  fur trial, i t  is too 
late for the statc, wllcn the cause is called for t r i d  in such county, to have 
the appeal disimissed ibr  ant of an a p ~ e a l  bond, cspecinily where the 
defendant had been in custodj- cvcr siilce tlie ccnriction. 

THE defendant was  conricted of petit larceny in the 
County Court  of Randolph, and appealed to the Superior 
Court .  I n  that  Cour t  a n  order was made for the removal 
of the cause for trial to  the county of Guilford, where, 
upon the cause being reached on the last Circuit, Jfr. 
Solicitor-General Poindexter, moved to dismiss the appeal, 
because no appeal bond had been given. T h e  defendant 
had been in custody from the time of his conviction in 
the County Court ,  till the making the motion to dismiss 
his appeal. H i s  Honor J u d g e  DICK, refused the motion 
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STATE mitted him to appeal, on behalf of the state, to the Supreme 

F/IITLI.L.  Court. 
The Attorney General for the state. 

The defendant was not represented in this Court. 

DANIEL, Judge.-The construction which has been uni- 
formly put on the act of 1777, has been, that the defen- 
dant might appeal when convicted on any indictment in 
the County Court. The act requires, fiw the benefit of 
the appellee, that bond and security should be given. If  
an appeal has been allowed, and the appellant has omitted 
to give security, it is in the power of the appellee to have 
the appeal disniissed; but it being for his henefit, he may, 
if he chooses, waive it. And this waiver may be express 
or  implied. If  the waiver is express, as an entry on the 
record to that effect, the Superior Court will entertain and 
proceed with the appeal. The appeal bond to be inserted 
in the transcript of the record, is not a sine qua non, to 
give the appellate Court jurisdiction of the case. The  
waiver of the bond may be implied by the appellee suffer- 
ing the cause to go to the jury before any motion made to 
dismiss. Ferguson V. MCnrter ,  N. C. Term Rep. 107. 
Smith and Stunly v. Niel and otl~ers, 2 Hawks, 14. These 
cases irnpliedly overrule the case of Gibson v. Lynch, 1 
Murp. 495. I n  the case now under consideration, the 
record shows, that the defendant on conviction in the 
County Court, prayed and obtained an appeal to the 
Superior Court ; and on the transcript of the record being 
carried into the Superior Court of Randolph, a motion was 
made to remove the indictment to the Superior Court of 
Guilford for trial; which motion was granted, and an 
order made accordingly. The defendant, by force of that 
order, was carried to Guilford ; and at  March term, 1837, 
of that Court, the Solicitor General moved the Court to 
dismiss the appeal, on the ground that no appeal bond had 
been given. W e  think that these proceedings in Randolph 
Superior Court, amount to a waiver of the appeal bond; 
but i t  further appears, that the defendant has been in the 
custody of the sheriff ever since the conviction in the 
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C o u n t y  Court .  His  remaining in custody, would not of -- JCNF, 1837. 

itseif dispense with the necessity of a bond, if the s tate  S T ~ T E  

had made a motion to t l~smiss  a t  the proper time. B u t  it  MIT&m, 

is a circumstance, n hen connected  wit!^ the subrnisc;ion on 
behalf of the s tate  ill the Superior Cour t  of Randolph, to  
the ordcr  of removal, wlricli strengthened the implication 
of 3 waiver  on behalf of the state, of an appeal bond. T h e  
decision made by the judge, on the motion of the solicitor, 
is, in our  opinion, correct.  T h i s  opi t~ion will be certified 
to  thc  Superior Cour t  cf  Law for Guilford county,  with 
directions to  proceed on thc trial of tlw indictment. 

l'cn Cumax. J udgmetit aflirmcd. 

JOHN PURTEL, Aiidin'r of TIIO1lAS I'VT1TI:L n. JOIIS AT. AlORE- 
HEAL, t t  nl. 

An acknowledgment of n balance, " (lac at thc cnd of tllrcr months," for  the 
delivery of certniu qrr i f icd  articles, is not n prolilism.y not?, himiusc it 
contliii~s no cxprcsc p r o ~ r ~ i ~  to pay, but is a ~ t a l c d  arconnt;  and a 
failure of t l ~ c  col~bidcration, ns ;I 111ista1,c ill tllc. qnmtity of tllc ;~rticles 
dclivurcd, nlay be I I I ' ~ J V C ~  ill r ed~~c t iou  of'tllo nrlluur~t d111ittc.d UII  its fice to 
be tluc. 

TIIIS w a s  a n  action of ASSI.BIPY~T, con i ln~nced  originally 
by a w a r r a n t  b e h r e  a sin$ justice of the peace. Plea, 
no71 nssumpsit. 

On the trial, bcfkre DICK, J r~ t lge ,  at. Rockingharn, on the 
last Circui t ,  the plaintiif produced and proved the follow- 
ing iiclinowledgn~ent : 

"Morehead  and Field bought of Thomas  Pur te l  hides 
t o  the  amount  of ninety-seven dollars and forty-eight 
cen ts ;  a n d  paid him in leather four dollars and eight 
cents  ; leaving a balance of ninety-three dollars and 
forty cents, due  him a t  the end of three months. 

BCRTON FIELD, 
F o r  MOREHEAD & FIELD." 

The defendants on their par t  offered to  prove that t h e  
acknowledgment was given a s  evidence of the probable 
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PUKTEL half cents the pbund, upon the supposition that their 

v. 
M ~ ~ ~ ~ ~ ~ ~ ,  weight was  a certain amount :  that it was  agreed a t  the 

time of giving the aclinonledgrnent,  that  the hides shoulrl 
Le weighed when dry ,  and accounted for a t  their actual  
weight ; and that upon their being thus weighed, they fell 
short five hundred o r  six hn l~dred  pounds. H i s  Honor 
rejected tlhis evidence 1 and the plaintiff obtaining a ver- 
dict,  the defendants appealed. 

N o  counsel appeared f3r the defendants in  this Court.  

J. TV. ATwwood, for the plaintiff. 

DANIEL, Judge.-The paper wri t ing offered in evidence 
by the plaint~ff  is not a prolnissory note; it  contains n o  
express promise to pay. I t  could not be declared on as  a 
promissory note. I t  is a liquidated and  signed account 
within the meaning of our  act  of assembly. I t  is an 
account stated ; and it is so declared on b y  the plaintiff in  
his \\arrant.  W h a t  is nn account s t a t e d ?  I n  Tru~rnan 
v. Ilr~r-st, 1 T. Rep.  42, Lord ~ I ~ X ~ F I C L D  said, it  is a n  
agreement by  both parties, that a l l  the articles a r e  true. 
T h i s  was  formerly conclusive, but a greater  latitude has 
of late prevailed in  order to remedy the errors  which m a y  
have crept  into the account in surcharging the items. I n  
Hohnes untl Drake v. D C a m p ,  1 John.  Rep.  36, J u d g e  
SPEVCER said, formerly the s t a t ~ n g  of a n  account w a s  con- 
s ~ d e r e d  so rlel~berate an act ,  as to preclude a n y  examina- 
tion into the items. A g r e a t e r  latitute has of la te  pre- 
vailed, and a n y  errors may be shown and corrected;  but  
still the s tat ing of  an account is regarded a s  a considera- 
tion fix- the promise ; and it is in l a w  in the nature of a 
n e w  promise and  supports the count of insimul computnsset 
without  any other consideration being shown b y  the plain- 
t iK 22634 Ibs, of hides a t  twelve and  a half cents per  
pound, would come to ninety-seven dollars and  forty- 
eight cents, a s  s ta ted in the  account. T h e  defendant 
wished to prove, tha t  at the time the settlement w a s  made, 
the above weight of the hides w a s  only conjectural by the  
parties, as they were then wet, and it  w a s  then agreed 
b y  the parties, tha t  the hides should be dried and  ac- 
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counted for a t  their actual weight when dry. When dried, J w m  1 8 3 7 r  

they fell short in weight five or  six hundred pounds. Here  PURTEL 
V. was an error in  the estimation of the weight, which was MOREHE*=. 

expressly agreed by the plaintiff's intestate should be rec- 
tified, if detected, on the hides being weighed when dry. 
T h e  judge refused this evidence going to the jury. W e  
suppose he refused it on the belief that the paper was a 
promissory note, and that the partial failure of conside- 
ration could not be admitted in evidence according to the 
case of Washburn v, Picot, 3 Dev. Rep. 390. But we 
a re  of the opinion that as it contains no express promise to 
pay, it is not a pronlissory note, but the paper must be 
considered as an account stated ; and then the authorities 
mentioned in this opinion, oblige us to say, that the evi- 
dence was admissible. 
PER CURIAN. J udgrnent reversed. 

DEN ex dem. JACOB BARTZOG v. RANDOLPH I-IUBBARD. 

In questions of boundary, the declarations of a deceascd person are admissi. 
ble in  evidence ; but not those of d person who has removed from the statc. 

A person in possession under a cllim oftitle, who receives from a n  opposing 
claimant a lease for a Sear of the same land, cannot, during that term, dis- 
pute the lessor's title, or hold adversely to him. 

EJECTMENT, tried a t  Ashe, on the last Circuit, before 
his Honor Judge SAUNDCRS. 

T h e  lessor of the plaintiffin deducing his title, produced, 
first, a grant from the state to Robert Nall, dated in the 
year 1802, describing the boundaries of the land as " be. 
ginning on a chesnut near the nagon road, on the top of 
the Blue Ridge, &c., running west two hundred poles to a 
Spanish oak," &c.; and, secondly, a deed from Nall to 
himself, dated the 15th day of April, 183.2, containing the 
same boundaries. 

The  defendant claimed title to the land in dispute, under 
a grant to Peggy Tyre,  dated the 30th of November, 1831; 
and then produced a deed from her to himself, dated t h e  
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JUNE, 1837.6th day of March, 1832. T o  show the beginning of the 
HdRTZW grant to Nall, the lessor of the plaintiff introduced two 

V .  witnesses, who testified that one Callaway, who was a n  
HUBBARD. 

intelligent surveyor, and who was then dead, had pointed 
out to them the chesnut tree, which, he said, was Nall's 
beginning corner : that the tree had been cut down ; and 
that the stump claimed by the lessor of the plaintiff as the 
beginning of that patent, was the stump of that chesnut 
tree) This evidence was objected to by the defendant, but 
was admitted by the Court. T h e  defendant then con- 
tended, that, a t  the date of the deed fromiVal1 to the lessor 
of the plaintiff, the land was held adversely to Nall , by 
himself, under his deed from Peggy Tyre  ; and that there- 
fore the lessor of the plaintiff's deed of the 15th of April, 
1832, was void. T o  repel this, by showing that the defen- 
dant did not have the adverse possession of the land a t  
that time, the lessor of the plaintiff ihtroduced Peggy 
Tyre  as a witness. She said, that she had settled on the 
land, supposing it to be vacant, and had taken out a grant 
for it in the year 1531. After that time, as she stated, 
she heard of the lessor of the plaintiff's claim to the land, 
and went to see him in January or February, 1832, when 
he informed her of his claim; and that the land had been 
granted to Nall before the date of her patent: that she 
then agreed to give up the land; and the lessor of the 
plaintiff consented that she might remain for that year, 
and make a crop : that after this, the defendant purchased 
her right for twenty-five dollars, when she told him of the 
lessor of the plaintiff's claim, and tha.t she was then hold- 
ing possession for the lessor. She admitted, that being 
dissatisfied, she had agreed with the defendant to hold 
possession for him for a while. She stated further, that 
in the fall of that year the defendant sowed wheat on the 
land, and the plaintiff, with her consent, ploughed up the 
wheat, and sowed the land in rye. His Honor charged, 
that under these circutnstances, the possession was not 
held so adversely as to make void the deed from Nall to 
the lessor of the plaintiff. The jury returned a verdict 
for the plaintiff; and the defendant appealed. 

D. F. Cakdzuell, for the defendant. 
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N o  counsel appeared for the plaintiff's lessor. JUNE, 1837. 

HARTZOQ 

DANIEL, Judge, after stating the case, as above, pro- Hu,",a,,. 
ceeded:-On the first point, we are of opinion, that the 
evidence of the two witnesses, as to what Callarvay the 
surveyor, who was then dead, told them about the chesnut 
tree being the corner of Nall's patent, was admissible. 
This question has been frequently so decided in this state. 
Har r i s  v. Powell's Heirs, 2 Hay. Rep. 349. Tute v. 
Southard, 1 Hawks, 45. Standen v. Bnins, 1 Hay. Rep. 
238. Taylor v. Shuford, 4 Hawks, 132. The  rule of 
admitting hearsay evidence to prove the boundaries of 
land, must be confined to what persons now dead have 
said;  for if they be alive a t  the time of the trial, though 
out of the state, their depositions ought to be procured. 
Jervin v. IkPerede'th, 2 Car. L a w  Repos. 508. 

Secondly. Peggy Tyre, in February, 1832, admitted 
Nall's title, and took a parol lease of the land for that 
year, to make a crop on it. She, being so in possession, 
informed the defendant that she held the same under 
Nall's title. The defendant, notwithstanding, took a deed 
for the land from her, dated the 6th of March, 1832; and 
she then agreed to hold possession for h ~ m  for a while. 
I t  does not appear that Nall, or the lessor of the plaintiff, 
had any notice of the conveyance by Peggy Tyre  to the 
defendant, or of her agreement to hold possession for him, 
a t  the time Idall made the deed to the plaintiff's lessor, on 
the 15th of April, 1832. We think with the judge who 
tried the cause, that the possession of Peggy Tyre,  under 
all the circumstances, was not such an adverse possession 
as to render the deed from Nall to the plaintiff's lessor 
void; but that her possession under the parol lease conti- 
nued, and was attached t~ the better title, and was in law 
the possession of Nall, at  the date of the execution of the 
deed to the lessor of the plaintiff, on the 15th of April 
1832. W e  think that the motion for a new trial was 
correctly overruled by the Court, on both points, and that 
the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 
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MURPHY 
v. MURWCK D. MURPHY v. DANIEL MLNIEL. 

MLNIEL. 

B sworn copy of a letter cannot be received without accounting for the 
original. 

One party cannot give in evidence a conversation between himself and a 
third person in the absence of the other party; for as to what the party 
himself said, it was only his own declaration ; and as to what the third 
person said, it was not on oath, and the opposite party had no opportunity 
to cross-examine him. 

Declarations of a witness inconsistent with his testimony on trial, may be 
given in evidence to discredit him. 

DETIKUE fbr a yoke of oxen, tried a t  Robeson, on the 
last Circuit, before his Honor Judge SETTLE. 

T h e  plaintiff, in proof of his title, offered in evidence 
the deposition of one Malcom Patterson, in which the 
witness gave the copy of i i  letter from the plaintiff to him, 
the witness; but this part of the deposition was objected 
to by the defendant, and rejected by the Court. The  
plaintiff then offered to prove a conversation between 
himself and Malcotr~ Patterson in relation to his directing 
Patterson to take care of the oxen ; which conversation 
occured at  the time plaintiff paid Patterson some money, 
which was paid on account of the oxen; but this testi- 
mony was also objected to and rejected. 

I n  the conrse of his defence, the defendant offered to 
prove a conversation between Patterson, the plaintiff's 
witness, and a third person, a t  which neither the plaintiff 
nor defendant were present, in which Patterson spoke of 
a sale of the oxen to one Loclilear, under whom the defen- 
dant claimed, for the purpose of discrediting Patterson, 
who had stated in his deposition that he had not sold the 
oxen to Locklear. This evidence was objected to by the 
plaintiff, but was received by the Court. The jury found 
a verdict for the defendant; and the plaintiff moved for a 
new trial upon the grounds, first, that the court had refused 
proper evidence o a r e d  by hirn : and secondly, that im- 
proper testimony ogered by the defendant had been 
received. The motion for the new trial being refused, 
the plaintiff appealed. 
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No counsel appeared for the plaintiff. Jum, 1837. 

Strange, for the defendant. MURPHY 
v. 

M'NIEL. 
DANIEL, Judge, after stating the case shortly, proceed- 

ed:-As to the first ground, the plaintiff did not show, 
that it was out of his power to produce the original letter 
which he wrote to the witness Patterson. The sworn 
copy, as set forth in the deposition, was not then the best 
evidence of which the nature of the case admitted ; there- 
fore the Court n a s  right in rejecting i t .  

T h e  conversation between the plaintiff and tho witness 
Piltterson, at  the tinie some money was paid him by 
the plaintiff on account of the oxen, relative to Pat- 
terson's taking care of them, was not admissible. If  it 
was intended to be the conversation of the plaiiitiff, it 
was inadmissible as evidence, as no party to the record 
can give his own declarations in evidence for himself. 
If  it was intended to be the declarations of Patterson, 
it was equally inadmissible, as they were not on oath, 
and the defendant had no opportunity to cross-examine 
him. 

As to the second ground, the defendant, to discredit 
Patterson, the plaintiff's witness, and to show that the 
account given by him on oath was not correct, offered to 
prove a conversation between Patterson and a third person, 
when neither of the parties were present ; in which con- 
versation Patterson spoke of a sale of the oxen to one 
Locklear, under whom the defendant claimed. This evi- 
dence was objected to by the plaintiff, but admitted by 
the Court. W e  think it was properly admitted. The  
credit of a witness may be impeached either by cross- 
examinationsubject to certain rules; or by general evidence 
affecting his credit ;  or by evidence that he has before 
done or said that which is inconsistent with his evidence 
on the trial ; or lastly, by contrary evidence as to the facts 
themselves. 1 Starkie's Ev. 161. Patterson, the  plaintiff"^ 
witness, bad denied in his deposition, that he had, at  any 
time, sold Loclilear two steers. The defendant's evidence 
was to prove that Patterson had said that he had sold the 
steers toLocklear. The  evidence offered by the defendant 
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Jum,1837. for this purpose was admissible according to the above 
MURPHY authority. The judgment must be affirmed. 

0. 

M'NIEL. PER CURIARI. Judgment affirmed. 

BENJAMIN O'KELLY V. JOHN CLAYTON and RICHARD 
O'KELLY. 

A grantee cannot, under the act of 1798 (Taylor's Rev. App. 193), maintain 
a scire facias, to repeal a prior grant of the same land: neither will the 
fact of his entry being the first, entitle him to that remedy. 

T h e  case of Crow v. Holland, 4 Dev. 417 ; and Featherston v. hlills, Ibid. 
596, approved and followed. 

THIS was a SCIRE FACIAS, a t  the relation of Benjamin 
O'Relly, to vacate a grant issued to the defendant, 
Richard O'Kelly. I t  was suggested therein, and charged 
in the petition, that the relator, on the 4th day of 
January, 1830, made an entry, No. 3390, in the county 
of Buncombe, of six acres of land, on North Glade Creek : 
that immediately thereafter, at the request of the defendant 
Richard, he made in the name and for the benefit of said 
Richard, another entry, No. 3390, of fifty acres of land 
adjoining the above entry of the relator: that the other 
defendant, Clayton, afterwards represented to Richard, 
that  each of those entries covered land which belonged 
to him, and induced Richard to abandon his entry, and 
surrender to him, Clayton, the warrant: and that Clayton, 
with knowledge of the prior entry of the relator, and 
with the intention to cheat and defraud him,  afterwards 
procured a survey, and had it made so as to include the 
most valuable part of the land entered by the relator, and 
obtained a grant in the name of Richard O'Kelly, dated 
the 22nd day of November, 1831, and under it took pos- 
session of the land: and that afterwards, the relator 
procured his grant dated 22nd of December, 1831. 

On the motion of the defendants, his Honor Judge PEAR- 
SON, a t  Buncombe on the last Circuit, quashed the scire 
facias, and dismissed the petition, upon the ground that the 
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relator, being the junior patentee, was not entitled to Ju~e,1837. 
this remedy; from which an appeal was taken to this 
Court. V .  

CLAYTON. 
No counsel appeared for either party in this Court. 

RUFFIN, Chief Justice, after stating the case as  aboaq 
proceeded as follows:-The decision of his Honor is in 
conformity to the cases of Crow v. Holland, 4 Dev. 417 ; 
and Feathemton v. -Wills, Id. 596. I f  this appeal was 
intended to bring under reconsideration the doctrine of 
those cases, it is to be regretted that the appellant has 
not aided us by another argument. Although those 
decisions were made upon advisement after full arguments, 
the Court mould cheerfully listen to any well founded 
objections to them, choosing rather to retract our error 
than to persist in it. But as no member of the Court has 
a t  any time entertained a doubt upon any one of the 
positions on which those decisions rest, the rule of the 
common law, the provisions of our statute, and the prin- 
ciples and policy which govern its construction, me see 
no reason to be dissatisfied with the opinions there deli- 
vered, but retain them entirely. Indeed, we conceive 
that a contrary doctrine, judicial or legislative, wotlld 
disturb the public repose, endanger numerous old titles, 
and he fraught with public inconveniences arld private 
mischiefs, the extent of which is beyond the forecast of 
any man. 

Theright to vacate agrant  of the sovereign, must origi- 
nally be the right of the sovereign alone. I t  may be exer- 
cised upon the ground that the patent was obtained to the 
injury of the public, strictly speaking; as if the officers 
entrusted with the duty were to issue a patent without 
payment of the purchase money into the treasury. I t  
may also be exercised upon the ground that the sovereign 
has been betrayed by false suggestions, into making a 
deed to one person to the prejudice of another; as if a 
patent be obtained for land which the state has already 
granted or agreed to grant ; for it is a fraud on the 
state, and an injury to her, to make her involuntarily the 
instrument of injustice and wrong to individuals. The 
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JUNE, 18.77. right of this remedy has however been delegated to " any 
O ' I ~ L L Y  person aggrieved by any patent," and such person is - - . . 

2). 
cL,y,,. allowed to use his great prerogative writ na a private 

remedy. But in what state of facts can he thus use i t ?  
W e  think clearly that it can only be, when the act com- 
plained of was, in its perpetration, an injuiy to the state, 
and also on the relator. Botll must concur. If no indivi- 
dual be injured at the time, but the state only, to the state 
exclusively belongs the redress. The state did not m a n  
to involre the aid of individuals in redressing wrongs on 
her, nor to confer o n  them the power to sue for her use. 
Wf~en the proceeding is for her benefit, she not only acts 
in her own name, but acts through her own officers. She 
will not act on the relation of a private person, unless 
upon the suggestion, sustained by proof, that he had 
such a legal interest in the thing, as made it unjust in him 
to bestow it on another; which cannot be if the relator's 
interest be subsequently acquired. Such, we think, is 
the obvious sense of the words of the statute, as well as 
the principle of the common law. 

But that sense is indubitably confirmed to our apprehen- 
sion, when it is considered what consequellces would follow 
from inciting the cunning and litigious to a scrutiny 
of all the patents issued since the declaration of inde- 
pendence, with a hope of detecting some irregularity 
in the entry, warrant, s u r ~ e p ,  or other proceeding on 
which the patent was founded. Suits would be multiplied 
to an endless extent, and no title since the revolution 
could be called sure. Half our territory wcjuld be scram- 
bled for by the most worthless men, and much of it 
wrested upon some lstent and unintentional defect, from 
the peaceful and honest possessors. Now, to the state it 
is inlrnaterial to which one of two of her citizens she 
grants a peculiar tract of land: from each she gets the 
same price for granting, and the same revenue for i t  when 
granted. She will not, therefore, for herself, insist on 
vacating the grant i n  wery case in which she might do 
so; because i t  is her policy to parcel out the public 
domain among her citizens; and by law the land would 
immediately become the subject ofentry again at the same 
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small price, and her fiscal interests be therefore in no wise JUNE, 1837. 

promoted. Can it be supposed then, that the purpose of the ovl~,,,, 
act  of 1708, was to hatch a swarrii of iand-jobbets to har- CLd";TOS, 

ass, in the name of the state, her patentees, whose quiet she 
would not herself disturb, and to draw into question the 
titles made by herself? Tha t  the authors of the commo- 
tion should be rewarded with the spoils they could gather, 
provided they would pay for the land-settled, improved, 
and cultivated under the old patent, the price of wild, 
and unappropriated land ? It is impossible to impute to 
thc legislature a policy so cruel and so ruinous. But to 
say nothing more upon that head, a short and conclusive 
answer to the argument is, that a subsequent grant, is, as ' 

such, and per se, void, and may be vacated at  the suit of 
the state, for no other reason than that the land was before 
granted. The  statutes authorize the entry and grant of 
such lands onlyu as have not been before granted." Con- 
sequently, it is &' against law" to obtain a grant for land, 
while a previous grant for the some land rernains in force. 
Now, when the record shows upon its face that the title 
of the relator was obtained against law and ought to be 
vacated, it would be too much to hold, that nevertheless 
he had an interest in the subject which rendered a prior 
grant a grievance to him. If there were an actual frnud 
on the state, or her interests were really prejudiced, the 
course of the junior patentee is to infimn the authorities 
of the state, so that they may act for her, as may best 
promote her interest or her honour. 

If these conclusions be correct, i t  further follows, cer- 
tainly, that a prior entry will not help the relator, for the 
reasons given in Featherston v. -Mills. An elder entry An elder 

entry con. 
creates an equity which converts a patentee of the same ,e,tsa Fa- 

land into a trustee, provided he has notice of the entry. tcn'eeof 
the same 

Such notice makes the patentee guilty of a fraud on the land, , i t h  

party complaining; and that is an appropriate ground for :$i:;e2:t0 
the relief granted, namely, a decrco fi)r a conveyance. arid tho 

But that is very different from repealing the grant a t  law, ::&'e$p 
merely because the land had been entered and was there- in equity. 

fore not the subject of the second entry, on which the 
grant emanated. For  we take i t ,  that such n ~ u s t  he the 
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Juw.18V rule, and t h a t  notice or  not of the previous entry could 
O'KLLLY millie no difference, since the repeal does not go o n  the 

". fi.aud on the private party,but on that upon the state,or the 
CLA1 TUN. 

illegality of the grant. The  injury to the enterer is an 
illjury to the eqo~table owner, and supposes the patentee 
to be the legal owner;  and the decree for a convey- 
ance is a. complete relief. To  give this other remedy by 
scire fkcins to cancel the record in the name of the state, 
would be without necessity or fitness. 

PER Cunranr. Judgment affirmed. 

THE BANK OF THE STATE v. JOHN TAYLOR. 

T h e  act of 1831, c. 34, allowing appeals to the Supreme Court from inter- 
locutory judgments, does not alter the nature of the judgments to be 
reviewed, but only the time of that review. Nothing but errors in law 
can be examined on appeals to the Supreme Court. Hence a n  order giving 
the defendant time to plead, unless the plaintiff will consent to certain 
terms, is not the subject of appeal. 

THIS was an action of ASSCMPSIT, upon a promissory 
note purporting to have been signed by the defendant, as 
the surety of one Hathaway. 

At  Wake, on the last Circuit, the defendant filed an 
affidavit stating that the note was a forgery: that he had 
for many years residcd in the state of South Carolina; 
and that the only witnesj he could rely upon with cer- 
tainty to disprove the pretended signature being his, also 
resided in that state. Upon this affidavit, he moved for a 
rule giving him time to plead, until the plaintiff should 
consent for the note to he attached to a conmission to 
examine witnesses in South Carolina ; submitting to any 
order which might be deemed necessary for the security of 
the plainlift: 

His IIonor Judge BAILEY doubted the propriety of 
granting the rule; but upon the suggestion of the counsel 
on both sides, that it was an important point of practice; 
and that a refusal to grant it could not be appealed from, 
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and the question thereby settled, tie granted it pro forma; J ~ ~ 1 8 3 7 -  

and the plaintiff appealed. BANK 
11. -. 

Badger,  for the plaintiff. TAYLQR. 

Devereux, for the defendant. 

GASTON, Judge.-As the order appealed from was put 
into its present form for the purpose of getting the opinion 
of this Court, upon an interesting question of practice ; 
and as the question has been here argued, and our minds 
are  rnnde up, we regret the disappointment we must cause 
to the parties by declining to decide it. But i t  seems to 
us that the appeal has been improvidently allowed, and 
that we cannot take cognizance of the matter brought up 
by the appeal. 

The  jurisdiction of this Court in regard to suits at  law 
is wholly appellate, and confined to the correction of 
errors in law. Under the act of 1818, (Rev .  c. 962,) it 
was required that a final judgment should be rendered 
below, before an appeal could be taken to this Court. The 
act of 1831, c. 34, authorizes the judges of the Superior 
Courts, a t  their discretion, to permit appeals from interlo- 
cutory judgments. This act has not changed the nature 
of our jurisdiction, but only provided a new mode for its 
exercise. The  jurisdiction of this Court is still that of a 
court of errors, although, under the act of 1831, it may 
revise, before the rendition of a final judgment, such errors 
as under the act of 1818 could not have been brought 
before it until. after final judgment. No new subjects for 
revision arc contemplated by the act of 1831. I ts  only 
purpose seenls to be to prevent the delay of correcting 
error, and to save the inconvenience and expense of perse- 
verance in it. 

The  order appealed from is not in the nature of a judg- 
ment, final or interlocutory. I t  does not purport to be the 
sentence of the law pronounced upon the matters in con- 
testation between the parties, as appearing from their 
pleadings. It is a decision on a collateral motion, which 
however made, and whether right or  wrong, does not 
enter into the record of the suit, nor afTect with error the 
subsequent proceedings in it. 
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JuNE91S37* If an appeal would lie i n  this caw, it might be brought 
BANK upon the determination of any other of the innumerable 
U. 

TAILOR, rules and orders not affecting the legal tricrits of a cause, 
but incidental to the exercise of the Court's general control 
over the managenlent of the cause and over the conduct of 
its sr~itors. 

While we shall always cheerfully perform, to the best 
of our ability, every duty imposed upon the Court, vie 
must take care to abstain from the exercise of every autho- 
rity not granted to i t .  As the law has not, in our jodg- 
rnent, conferred on us the jurisdiction of revising the order 
made in the Court below, we cannot do so, althoogh by 
permitting the appeal, his Honor has invited that revision 
from us. 

PER CVRIAM. Appeal dismissed. 

JOHN COED, et Urar, et  nl. a. WILLIAM TERRY. 

Joint oxners of a chattel have equal riglit to the possession of i t ;  and there. 
forc the exclusive possessio~~ of the chattel by one, will not entitle the 
other to maintain trover ag,~inst 11im for it. 

THIS was an action of ~ n o v m ,  brought to recover 
damages, for the conversion of a negro slave named Char- 
lotte, tried at  Richmond, on the last Fall Circuit, before 
SAUXDERS, Judge. The facts of the case appeared on the 
trial to be as follows: Thomar Foxhall, by his will, made 
in the year 1791, bequcathed a female slave named Fann, 
and her increase, to his daughter, Joanna Surginor, for 
life, and aftcr her death to be cqually divided betrvcen a11 
her children. The  sieve Charlotte was the daughter of 
Fann, and was born after the probate of the will. The 
executors assented to the legacj, and the husband of 
Joanna Surgimr took posses~ion of the slaves Fann and 
Charlotte. Joannii Surginor had eight children ; and she, 
together wi th  her husband and two of herchildrert, to wi t ,  
James and Charlotte Surginor, in the yeas 1804,conveyed 
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b y  a bill of sale to the defendant, the slave Charlotte, then JUNK 1837. 
about two years of age ; who took possession of her, and COLE 

v. 
held her, claiming her as his own absolute property. T,,,, 
Joanna Surginor, the owncr for life, died in t l ~ e  year 
1831, and this suit was brou$t hy thoso of the children 
who had not joined in the bill of sale above mentioned. 
His  Honor, in tiis charge to the jury, told then?, 6 6  that 
before they could charge the defendant with a conversion, 
they must be satisfied, that after the death of Joanna, hc 
held possessio~i of the slave adverse to thc plaintiff's, 
claiming her absolu~ely as h is  o n  n proper: y,  denying any 
right or interest ot' the p la i r~~~As  t o  the said slave." 

There was a verdict for the plaintiff's; and the defcnd- 
ant  appealed. 

Badger, for the defendant. 

Deuereux, contra. 

DANIEL, Judge, after stating the facts as above, pro- 
ceeded :-The bill of sale, transferred to the defendant, all 
the interest in the slave Charlotte, during the life of 
Joanna Surginor, and on her death two-eighths of the 
remainder i n  said slave. The defendant therefore, on the 
death of Mrs. Surginor, became tenant in common of the 
slave with the plaintiff.;. The law havingfixed and estab- 
lished the rights of the parties, the defendant could not 
alter the relation in which he stood to the plaintiffs, by 
denying their title, or  claiming adversely to them. I n  
Smith v. Oriell, 1 East's Rep. 367, i t  was decided, that 
after the banliruptcy of one of two partners, if the other, 
being solvent, delivers partnership goods to a third person 
for a valuable consideration. the assignees of the former 
cannot maintain trover, for they are  tenants in common 
with the consignee by relation. The same doctrine is to 
be found in Fox v. Hanhurg-, 2 Cowp. Rep. 445. Rams- 
bottom v. Lezuis, I Camp. Rep. 279. Smith v. Stokes, 1 East's 
Rep. 363. T h e  law, for reasons of policy, and on account 
of the difficulty of legislating on the sut~ject, does not 
interfere to regulate the enjoyment of chattels amongst 
part owners, except in the instance of ships, to prevent 
their being unemployed. Abbott's Shipping, 70. I f  one 



254 IN THE SUPREME COURT 

JUNE, 1837. of two tenants in common take the whole into his posses- 
COLE sion, the other has no remedy a t  common law,  but to take 
" the joint property from him who has done the wrong, TERRY. 

when he can do so without a breach of the peace. Litt. 
sec. 123; and per Lord COKE, Co. Litt.  202 a. Brown v. 
H ~ d g e s ,  1 Salk. 200. The reason why one tenant in cotn- 
mon cannot tnaintain trover against a co-tenant, seems to 
be, that the possession by one is in law the possession of 
both. I Salk. 290. The defendant in  this cnse obtained 
the possession rightfully and not tortiouslg. This Court, 

The caseof in the cnse of Lucns v. Wasson, 3 Dev. Rep. 398, decided 
Lucas v. 
W,,sson,3 that joint tenants of a chattel have equal rights to its 
Dev. 398, possession, and cannot maintain trover against each other, 
approved. 

unless the joint properly is destroyed. W e  are of the 
opinion that the judge was mistaken as to the law in his 
charge; and that there n~last be a new trial. 

PER CURIARL. Judgment reversed. 

BURCH CHESHIRE u. JOHN CHESHIRE, Executor of JOHN 
CHESHIRE. 

If a testator by his will forgive a debt, the assent of the executor is ncces- 
sary before the debt is extinguished. 

An assent to a legacy by the executor may be presumed from his acts or 
declarations, a s  well as expressly proved; and where, upon a bequest 
of a pockct-boo!< and its contents, the esecutor estimated the amount, and 
stated that that W ~ S  all the legatee took under the will; it was held to be 
not in law an assent, but only a fact from which it might be presumed. 

THIS was an action of ASWMP~IT, tried before his 
Honor Judge SAUWDERS, at Rowan on the last Circuit. 
The declaration contained the several money counts; and 
the defendant pleaded the <'general issue, payment, and 
set-off.." After the plaintiff 'had introduced evidence in 
support of his claim, the defendant offered as sets off several 
payments made by hiin on account of the suretyship of his 
testator for the plaintiff; and produced further several 
judgtnents which his testator had taken up during his 
life, to which he had been surety for the plaintiff, amount- 
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ing to six hundred dollars. These judgments were objected J c ~ ~ 9 1 8 3 7 .  

to as sets off, by the plaintiff, because, as he contended, CHESHIRE 

they were bequeathed to him under the following clause CHE&RE. 

in the will of the testa tor, to wit : Seventhly, I give and 
bequeath to my son Burch Cheshire, my little pocket-book 
and all the papers that is In it, to him and his heirs." And 
to identify the judgments as  forming a part of the contents 
of the pocket-book, and to show the assent of the executor 
to the bequest, the plaintiff proved by a witness, that the 
defendant had showed him the pocket-book, and said that 
it and its contents were the only legacy left the plaintiff 
by his father: that he called them over, and they con- 
sisted of judgments and other evidences of claims paid by 
the testator on account of the plaintiff, amounting to six 
hundred dollars ; and that Ile then spoke of it as the 
plaintiff's legacy. 

His  Honor charged the jury, that ifthey were satisfied 
as to the plaintiff's claim, and the amount, t5ey would 
only allow such sets off as had been proved ~ndependent 
of the contellts of the pocket-book; these passed under 
the will to the plaintiff, either as a donation or extinguish- 
ment ;  in either case no assent by the executor was 
necessary : in the former, the assent might be inferred from 
what had been shown, and from the conduct of the exccu- 
tor, as there was no allegation of any want of assets." 
There was a verdict and judgment for the plaintiff; dis- 
allowing the judgments as sets off; and the defendant 
appealed. 

D. F. Calclzuell, for the plaintiff. 

No counsel appeared for the defendant. 

GASTON, Judge.-There is a clerical mistake in the 
transcript, which pervcrts the meaning of the instruction 
given on the trial. The defendant offered a set-off against 
the plaintiK's demand, the amount of sundry judgments 
which had been paid off for the plaintiff by the defendant's 
testator, as his surety. The  plaintiff repelled this set-off 
by virtue of a bequest in the testator's will in these words: 
l 6  I give and bequeath to my son Burch Cheshire my little 
pocket-book, and all the papers in i t  ;" and by testimony, 
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J u w  1837. t h n t  after the death of the testator, defendant showed the 
C H F S ~ I ~ ~ E  pncket-t~001i, and said that the h l i  qnd its contents were 

'. the only Icgacy left to the plaintiff'; and called over the CHESHIRE. 
papers, which consisted of the judgments so paid off. 
His  Honor is represented in the transcript as having 
instructed the jury, upon this evidence, not to allow 
this set-off: that the contents of the pocket-book pass- 
ed under the will to the plaintiff, either as a donation 
or  by extinguishment : that in  eithrr case, no assent by 
the executor was necessary : and that in the former, the 
assent m ~ g h t  be inferred fro111 1% hat had been shown, and 
from the conduct of the executor; as there was n o  
allegation of a deficiency of assets. I t  is manifest from 
the context that the actual instruction was, that in the 
latter case, (that is to say, operating by extinguishment,) 
no assent was necessary : and that in the former case, (as 
a donation) it was inferable from the evidence. 

Thus  understanding the instruction, we, nevertheless, 
are ofopinion, that it is erroneous. Without entering into 
an exi~minatinn of the conflicting dicta on the point, 
we deem it snfficient to state, that we adopt the con- 
clusion laid down in Williams on Executors, as being 
most in accordance with principle, and best sustained by 
authority. If the testator, by will, forgive a debt due 
from a particular person, it is the better opinion, that t he  
assent of the executor is necessary to give effect to the 
testator's intention ; fbr although on the one hand, it may 
be alleged that the party to whom the debt is bequeathed, 
must necessarily have it hy way of retainer, and that such 
a clause operates rather as an extinguishment than as a 
donation ; and, therefore, that it needs no such assent as 
where there is to be a transfer of t  he property ; yet on the 
other hand, a debt so forgiven, is regarded, with great 
reason, in the light of a legacy, and like other legacies, not 
to be sanctioned bv the executor, in case the estate be 
insufficient for the payment of debts : but as soon as the 
executor assents, and not htforr, it shall be effectually dis- 
charged." Willi:~ms on Executors, 844. Whether the 
executor did or  did not asscnt to the legacy in this case, 
was a question of fact. The evidence given was pertinent 
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and relevant to the establishment of the fact, but by no J u ~ ~ , 1 8 3 7 .  

means such as to warrant a direction to the jury that if c,,,,,,, 
believed, it established the fact. The law, indeed, has cnE:;,RE, 

prescribed no specific form in which the assent must be 
given, and the assent may be legitimately implied, as well 
as expressly proved. It is but reasonable, however, that 
the acts or expressions relied on as indicative of assent, 
should be unambiguous. The effect of those set forth in 
the transcript, might be different according to the length 
of time which, when they were done or used, had elapsed 
after the death of the testator, and many other circum- 
stances which do not appear in the case. But they do not, 
in  law, infer an assent; and it was for the jury to say, 
whether they proved such assent in fact. The judgment 
must be reversed and a new trial awarded. 

PER CURIAM, J udgment reversed. 

JOSIAH B. COX v. PATRICK MURPHEY. 

Articles made in contemplation of marriage, whereby the intended husband 
Lcsells and assigns" to a trustee all the right in slaves belonging to the 
intended wife, LLwl~ich he by operation of law may thereafter have," do 
not pass a title ih the slaves to the trustee, but are merely executory, and 
binding the husband after marriage, to make the necessary assurances 
to carry them into effect. 

DETINUE for sundry slaves, in which a case agreed, con- 
taining the following facts, was, on the last Circuit, a t  
Sampson, submitted to his Honor Judge SETTLE. The 
slaves demanded by the plaintiff, were the property of 
Susan B. Cox, who, prior to her marriage with Abner 
Branson, executed articles by which the intended husband 
and the plaintiff, as trustee, joined. The articles, after 
reciting the intended marriage, and the fact of the 
intended wife's being possessed of the slaves in dispute, 
and the intention to settle them upon her, proceeded as 
follows : '' that for and in consideration of the premises, 
and for and in consideration of the sum of, &c., to the 
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JUNE, 1837. said Abner Branson, by the said Josiah B. Cox in hand 

cox paid, the receipt whereof is herehy acknowledged, I ,  the 
said Abner Branson, do hereby sell, assign, and deliver, 

MURPHEY. 
alien, and confirm, and have by these presents, sold, 
assigned, &c., to the said Josiah B. Cox, all the right, 
title, estate, interest and bellefit, which I may by opera- 
tion of law acquire, derive, or receive, either in law or 
equity, in and to the said slaves. T o  have and to hold, 
&c. And the said Abner Branson doth prornise,covenant, 
and agree, to, and with the s a d  Josiah B. Cox, that he 
will, upon the solemnization of the said marriage, or a t  
any time thereafter when req~~ested  by the said Josiah or 
Susan, make, execute, and deliver, all and every necessary 
title, deed, or conLeyance, advised or directed by counsel 
learned i n  the law, more completely to secure the intention 
of this indenture ; n hich is entirely to divest himself of all 
right, title, and estate, in and to the above-mentioned 
land and slaves, so that he nor his creditors shall have no 
right to sell or control the same. It is further agreed and 
understood, by and between the said parties, that the said 
Josiah may receive, hold, and keep in his possession, the 
aforesaid slaves, hiring out the same, and paying over the 
proceeds to the said Susan ; or sutier the same to remain 
in the use and occupancy of the said Abner, he paying 
therefor by way of hire, one dollar, on the first day of 
January in each and every year, if demanded." 

The marriage took place, and the slaves went into the 
possession of the husbilnd, Abner Branson, and continued 
in  his possession until his death, which took place within 
a few weeks thereafter ; when they went into the possession 
of thc plaintiff, the trustee; where they continued until 
the second marriage of his csstui yue trust, Susan, with 
one Isaac W. Grice; when they passed into his (Grice's) 
possession, until his death, which also took place in a few 
weeks after the marriage. The defendant administered 
upon the estate of Isaac W. Grice, the second husband, 
and under the letters to him, claimed to retain the posses- 
sion of his intestate. 

His Honor, the presiding judge, gave judgment pre 
forma for the defendant ; and the plaintiff appealed. 
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Badger, for the plaintiff. JUNE, 1837. 

Strange and W. I$. Hayraood, for the defendant. COX 
71. 

MURPHEY. 
GASTON, Judge.-The decision of this case depends 

entirely on the question, whether the instrument executed 
by Abner Branson and Susan B. Cox, immediately before 
their marriage, transferred the property in the slaves 
therein mentioned, to the plaintiff, the trustee. The Court 
is of opinion, that in law, the instrument could not have 
this operation. The parties thereto must be intended, 
indeed, to have deliberately assented to all therein 
declared ; but the question presents itself, what is thereby 
declared? Abner Branson does not profcss to sell or 
transfer the slaws to the trustee, but only to sell and 
asjign the right, which by operation of law he may there- 
after acquire in them. This was not the subject of sale 
or  assignment. The instrument can be construed as 
executory only, and binding Branson, after marriage, to 
malie the assurance or assurances necessary to carry his 
covenant into effect, 
PER CURIAX. Judgment affirmed. 

HENRY BRANSON, Administrator of ABNER BRANSON v. PATRICK 
AIURPIIEY. 

THIS case presenting exactly the same state of facts as 
the preceding one of Cox v .  Mu1-phey, was befare the court 
a t  the same time, and r~pon the principles laid down in 
that case was decided in favour of the plaintiff, who was 
the administrator of the first husband. 
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JGG, 1837a 
. -- 
Va?itIoob- 

u. AUGUSTIN VANHOOK, Adm'r of ROBERT VATu'HO011 to the Use 
WrL~la'ls' of the President and Directors of the Bank of Neuibern, v. CAREY 

WILLIAMS and JOHN BARSETT. 

An administrator who is surety to a debt of his ifitestate, by giving his own 
bond in lieu of that of his intestate, and taking up the latter, intends 
prim facie a payment of the debt, and not a continuance of it. 

AFTER the new trial granted in this ease a t  December 
term 1833, (see 4 Dev. Rep. 268,) it mas tried again at  
Person on the last Circuit, before his Honor Judge DICK. 

Upon the second trial the case was as follons : Thomas 
Winstead as principal and John Garner as surety, were 
indebted in two se5eral notes to the President and Direc- 
tors of the Bank of Newbern: one for the sum of nine 
hundred dollars due the 2'7th of February, at  their Branch 
Bank a t  Raleigh ; and the other for five hundred dollars 
due  the 11th of February 1827, at  their agency a t  Milton. 
Thomas Winstead died intestate early in the year 1827, 
and John Garner became his administrator, and the defen- 
dants  executed the administration-bond on which this suit 
was brought, as his sureties. About eight hundred dollars 
of assets came into the hands of the administrator. Mr. 
Wetmore, the agent of the Bank at  Raleigh, testified that 
Garner, on the 24'h of October, 1827, gave his note with 
sureties to the bank for eight hundred and ten dollars and 
cash for the balance: and so paid or renewed the note for 
nine hundred dollars in that bank in nhich his intestate 
was principal and himself surety. This note of eight 
hundred and ten dollars so given by Garner, was paid on 
the 30th ,of July 1832 by Carey Wdliams, who was a 
surety to it, as we14 as one of the sureties to Garner's 
administration-bond. The bank brought suit on the note 
of five hundred dollars due a t  the Milton agency; and 
Garner, as the administrator of Winstead, and for himself 
as surety, confessed a judgment on the same at  September 
Sessions 1830, of Person County Court. In this action on 
Garner's administration-bond, brought to subject his 
sureties to the payment of the bank judgment, the defen- 
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dants relied on their pleas of ccconditions performed" and Jum1837. 

" conditions not broken ;" and contended that the confes- VANHOOK 
sion of judgment by Garner, the administrator, did not WILF;aMs. 
conclude them as to the fact, that he had not assets pro- 
perly applicable to the satisfaction of that judgment ; and 
that in truth Garner had legally and fully administered 
the estate of Winstead. 

His Honor charged the jury that the evidence of Wet- 
more, if believed by them, proved the payment of the nine 
hundred dollar note, or not, according to the intention 
of Garner in that transaction. If Garner intended by the 
substitution of his note to malie the debt his own, then it 
was a payment; but if he only intended to renew and. 
continue the debt as the debt of his intestate, that then it 
was not a payment." The jury returned a verdict for the 
plaintiff; and the defendants appealed. 

P. H. ~lfingvrn, for the defendants. 

No counsel appeared for the plaintiff. 

DAMEL, Judge, after stating the case as above, pro- 
ceeded:-This Court is of the opinion, that as Garner was 
surety only, and his intestate the principal in the note a t  
the Raleigh Branch of the Newbern Bank, and discharged 
that note by means of cash advanced, and a discount of 
his own note, the testimony of Wetmore, if believed, 
proved a payment by the administrator, of the nine hun- 
dred dollar note; and that there was nothing in the evi- 
dence whic!~ could legally authorize the jury to infer that 
Garner intended to continue the debt as the debt of his 
intestate. W e  are of the opinion that there should be a 
new trial, which is granted. 

PER CURIAM. Judgment reversed. 
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JUNE, lam. 

WASSON 
v. WILLIAM WASSON v. SAMUEL KING. 

KING. 
A power to sell land conferred upon several executors, must be executed by 

all who proved the will. 

THIS was an action of COVENANT upon a warranty con- 
tained in a deed of bargain and sale froni the defendant 
to the plaintiff, tried before his Honor Judge SAUNDER~ a t  
Ireclell, on the last Circuit. 

The case wes, that Thomas S l~a rpe  made his will, and 
thereof appointed his wife and the defendant executors, 
and authorized them to sell his land. After the death of 
the testator, his widow and the defendant both proved the 
will, and proceeded to sell the l and  at  public sale. A 
deed of bargain and sale, containing a covenant for quiet 
enjoyment, was executed by the defendant, but was refus- 
ed to be executed by the executrix. The plaintiff insti- 
tuted an action of ejectment for the lalid against a 
person who had acquired possession after the making of 
the deed by the defendant; but the judge who tried that 
cause, being of opinion that the deed of the defendant 
passed no title, because it was not also executed by the 
executrix, the lessor of the plaintiff was nonsuited, and 
shortly thereafter brought this suit. 

Upon these facts the only question was, whether the 
execution of the deed hy the executor, notwithstanding 
the refusal of the executrix to sign it, was sufficient to 
pass the title. His Honor pro forma entered a judgment 
of non-suit ; and the plaintiff appealed. 

No counsel appeared for the plaintiff. 
D. F. Coldwell, for the defendant. 

RUFFIN, Chief Justice.-The intention of one who 
creates a power to be executed by two or  more, must 
generally be to have the benefit of the judgment and res- 
ponsibility of all of them. Hence the common law required 
the concurrence of all the executors in the execution of a 
power to sell, except when that power was annexed to 
the oflice and that became vested by survivorship in a 
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part of them. This exception stands on the sound $round, k [~ml837 .  

that the primary intention is a bonczbFcle sale, and that i t  WASSON 
v. ought not to be defeated, if at  the time of the sale, all con- I< , , ,  

curred who could then do so. The exception was enlarged 
by the statute of 21 Hen. 8 ,c .  4, which enacts, that where 
part of the executors refuse to take the administration of 
the will, then the bargains and sales of lands, willed to be 
sold by the executors, made by him or them taking the 
administration, shall be as good and efectual as if the 
residue of the executors, named in the will and refusing 
the administration, had joined in making the bargain and 
sale. This case therefore is not embraced by the provi- 
sion of the statllte more thi~n by the exception previously 
recognized by the common law ; since here both the exe- 
cutrix and the executor undertooli the administration, and 
were living a t  the execution of the deed. If  a case be gig,"",".0F 
necessary upon so plain a question, that of Debozv v. Hodge, Hodge, 1 

Car Law 1 Car. Law Repos. 368, is directly in point. It is said, Reps.368, 
however, that the executrix did join in the sale a t  auction, approved. 

and therefore was bound to complete the contract by a 
conveyance; and that her express refusal to do so amounts 
to a refusal of the adtnir~istration i n  this respect. If  the 
propriety of that refusal were before us, it would not be 
difficult to justify it, in reference to the particular deed, 
upon the ground, if there were no other, that it purports 
to bind the executrix personally to a general warranty. 
But that is not a fit subject for the cousideration of this 
Court. The rights of the vendee and of the co-executor to Wl~cther 

enforce the executory agreement against the executrix and : ; i~rx~~~-Or 
heirs-at-law, by con~pelling her to join in a conveyance, ing in a 

sale, have 
are under the protection of another tribunal. A court of a to 
law has regard only to the executed contract, which pro- refuse to 

execute a 
fesses to pass the title: that alone being the " bargain and deed; if 

sale" spoken of in the statute, and made c 6  effectual in the ~ ~ ~ ; ~ ~ e -  

law." T h e  one before us being executed by one only of shall be 

the executors then living and acting in the administration, ~~~~~e 

is therefore an  ineffectual execution of the power; and q~~estions 
which 

consequently, the judgment must be reversed and a venire belongex% 

de novo issued. elusively 
t o  a court 

PER CURIA$[. Judgment reversed. of equity 
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SPENCER 
v.  H E N R Y  S. SPENCER E .  RICI-IXRD 31. G ,  NOORE, Ex'r of STEPHEN 

MOORE. OWESS.  

I f  a sheriff arrest the defendant in a ca. sn.,\ and then suffer him to go a t  
large, he cannot aftern-ards retake him ; and if he does so, he is liable to 
the defendant in an action Tor trespass and false imprisonment. So, also, 
if t!~e arrest be made, and escape be surered, by a deputy, the principal 
sheriff is responsible for the trespass and false imprisonn~ent by reason of 
the second arrest, although t!le latter was made out of his county, it being 
by colour of the deputy's oifice. 

THIS was an action of DEBT, upon a bond given by the 
defendant's testator to the plaintiff, the sheriff of Hyde 
county, to indemnify him against loss by reason of any 
misconduct of the testator, upon receiking from the plain- 
tiff the appointment of deputy sheriff. The condition of 
the bond provided, among other things, " that the said 
Owens shall perform all and every act or acts which he 
shall be legally bound to perform, and refrain from all 
such as shall or may be by law forbidden, during his con- 
tinuance in said appointment. so that the said Henry S. 
Spencer shall not by any act or omission of said Owens, 
become liable to be complained of or sued." The  breach 
assigned was, that one Jasper had recovered a judgment 
against the plaintiff; because Owens, by colour of his office, 
had falsely imprisoned him, the said Jasper. The defen- 
dant pleaded performume; and on the trial, before NASH, 
Judge, at Hyde, on the last Circuit, the case was, that a 
cn. sa. against Jasper came to the hands of Owens, from 
the County Court of Washington: that Jasper was 
arrested by Owens, who voluntarily suffered him to escape : 
that Owens went to the County Court of Washington, to 
which the ca. scl. was returnable,'to make his return on it, 
and while in that county, he again seised Jasper, under 
colour of his office, and surrendered him to the Court, by 
whose order he was committed. Jasper brought an action 
of trespass and false imprisonment against the plaintiff 
for this arrest, and recovered damages; and this action 
was brought against the present defendant to recover 
back those damages. 
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Upon these facts, his Honor instructed the jury to find JUNE, 183'1. 

for the defendant; and n verdict being returned accord- sPeNcey 
ingly, the plaintiff appealed. D. 

MOORE. 
W. C. Stanly, and Badger, for the plaintiff. 

J. H. Bryan, for the defendant. 

DANIEL, Judge, having stated the ease as above, pro. 
ceeded :-The sheriff, in making an under-sheriff, does 
implicitly give him power to execute the ministerial offices 
of the sheriff himself, that may be transferred by law; as 
serving processes and executions, making returns, and the 
like. Watson on Sheriffs, 30. If a defendant is arrested 
on a ca. sa., and then is voluniady suffered to escape, he 
cannot be arrested again on the same writ; if he is again 
arrested, he shall have his action of trespass and false 
imprisonment. Watson, 141. Atkinson v. Janleson, 5 T. 
R. 25. But, admitting the law to be so, say the defend- 
ant's counsel, still the sheriff was not liable for the second 
arrest, made by the deputy, which arrest was made be- 
yond the limits of his proper county. I t  is contended, 
that Jasper should have sued the deputy, and not the high 
sheriff, for false imprisonment. We think otherwise. The 
sheriff is liable for his own or his officer's extortions or 
other misconduct under colour of his office. 3 Chitty's 
Genl. Prac. 40. Cowp. Rep. 406. Doug, 40. In the 
case of Sanderson v. Buker and Mar-tin, sherifi of London 
and Middlesex, 3 Wilson's Rep. 317, NARES, Justice, said, 
" I have for a long time thought that trespass and impri- 
sonment will lie against the sheriff for trespass and false 
imprisonment committed by his hailiff in the execution of 
process. I know of three actions of trespass against the 
sheriff in cases of this kind. Taylor v. Johnston, B. R., 
tried a t  Stafford, in 1764, was imprisonment against the 
sheriff; the writ and warrant was to take the plaintiff in 
the county of Worcestel., and the officer took him in the 
county of Staford instead of Worcester; there was a ver- 
dict for the plaintiff, although it was objected, that the 
action did not lie against the sheriff, but only against the 
bailiff. I remember a similnr case before C. J. WILMOT, 
who was of opinion the action well laid against the sherifE 
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JuW1837. I also remember a third action of the same kind ; so that in 
P 

SPENCER practice it is clear that imprisonment lies against the she- 

M:Rr riff for the act of his bailiff." Trespass vi et armis lies 
against the sheriff for taking the goods of A. instead of the 
goods of B., by his bailiff, upon the sheriff's warrant upon 
a fieri fncius. In  the above case, BLACKSTONE, Justice; 
said, that he shbuld have thought the sheriff answerable 
in an action of trespass vi et a m i s  for the act ofhis officer, 
although he did not recognize that act. The law looking 
upon the sheriff and his officers as one person, he is to 
look to his officers, that they do their du ty ;  for if they 
transgress, he is ansnerable to the party injured by sueh 
transgression, and his officers are answerable over to him. 
2 Keb. 352, is in point. I n  the case before us, it was 
within the scope of the powers and duties of the deputy, 
to go into the county of Washington to return the writ. 
And if the debtor had been regularly arrested, the deputy 
might either have confined him in the jail of his ow11 
county, and returned him in the name of the sheriff cepi 
corpus; or he might have taken the debtor with him to 
the County Court of Washington, and then and there 
surrendered him. Rutherford v. Allen, 1 Law Repos. 
457. He was acting by colour of his ofice, when he 
went into Washington county to return the writ, and then 
erroneously believed that he had the power, after what 
had happened, to arrest Jasper anywhere, before the re- 
turn-day of the writ. T h e  surrender of the debtor, and 
the return procured to be entered of record by the deputy 
in the name of the high sheriff, could not be disowned by 
the high sheriff, Watson, 32. T h e  authorities are clear, 
that the plaintiff could not by any means have resisted 
recovery by Jasper in his action. And as the plaintiff has 
been damnified by the illegal act of his deputy acting in 
his official character, it seems to us, that he is entitled to 
be reimbursed by force of the conditions of the bond sued 
on, There must be a new trial, 

PER CURIAM. Judgment reversed. 
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THE STATE u. JAMES R. LOVE. 

An indictment for n ibrcible trespass to chattels, must charge the trespass to 
have been committed in the presence of the owner, and the taking to have 
been from his actual possession. 

THE defendant was indicted as follows : 

"The  jurors for the state upon their oath present, that 
James R. Love, late of the county of Euncombe, on, &c., 
with force and arms, in the county aforesaid, one grey 
horse then and there being in the possession of one Abel 
B. Hyat t ,  then and there, with force and ilrnls, and with a 
strong hand, did take out of the possession of him the said 
Abel B. Hyatt, and did lead away, against the peace, &c." 

Upon the trial at  Buncombe, on the last Circuit, before 
PEARSON, Judge, the case was, that the prosecutor hod 
purchased the horse at an execution sale of the defendant's 
property: that he had tied a rope about the horse's neck, 
and was leading him away, when the defendant, without 
the prosecutor's knowing it, stepped between him and the 
horse, untied the rope, and set the horse at liberty : that 
upon the prosecutor's turning round and discovering what 
was done, the defendant, with a drawn knife, and a large 
stone in his hand, ordered him off the premises. 

Under the instructions of his Honor, the defendant 
was found guilty; but subsequently the judgment was 
arrested, because the indictment did not charge the tres- 
pass to have been done in  the presence of the prosecutor, 
and the taking to have been from his actual possession. 
The case was brought to this Court upon the appeal of 
Mr. Solicitor Guinn, on behalf of the state. 

The Attorney-General, for the state. 

Nocounsel appeared for the defendant in this Court. 

RUBFIN, Chief Justice.-Although we do not find i t  - 

stated by writers on the criminal law, yet it has been 
decided in this state in Frexler's Case, 2 Car. Law Repos. The cases 

of The 
94, and other cases, that the forcible taking of chattels Statr ". 
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JunT71837. from the owner i spe r  se indictable as a trespass, without - 
SFATE laying an  assault or  other breach of the peace. The  Court 

LO:z. consequently held, in The Stale v. Mills, 2 Dev. 420, that 
Trezler.2 an actual breach of the peace was not necessary to render 
Car Law such a trespass a crime. But we held a t  the same time, 
and The that to constitute it a public offence, i t  must appear to 
SMe v. 
~ i a , ,  2 involve a breach of the peace, or  manifestly and directly 
Dev. 4203 tend to it : and therefore, that a t  the least, the taking 
approved. 
A trespass, must be in the presence of the owner, to his terror, o r  

be in- against his will. The Court is unwilling to extend the 
dictablc, 

principle which has been adopted, and which must as yet 
vo1rea be called new ; or to weaken the limitation upon it which 
breach of 
the peace, has just been mentioned, and was also acted on in the 
Or case of ~ ~ D o z u e l l  und Gray, 1 Hawks, 449. A further 
festly tend 
t~ it; and relaxation would render it difficult to discriminate between 
must tlicre- 
fore be in a civil trespass and a criminal one. 
tllepres- Guidcd by previons adjudications, we are not, there- 
ence of the fore, dissatisfied with the finding of the jury ; and 
his terror, we approve the refusal of the Court to set the verdict 
or against 
i s  aside. If the indictment need not charge a breach of 

the peace, it may, of course, be maintained by evidence 
which does not prove one. I n  this case, the evidence not 
only established the presetlce of the prosecutor, but the 
taking the horse from his corporal custody, and preventing 
the prosecutor from removing the horse, by threats of 
serious personalinjury, and an atterilpt to commit it. 

The  indictment, however, does not allege a single one of 
those facts, nor any oth3r from which either of them can 
be inferred. I t  merely lays the possession of the horse in 
the prosecutor, and charges that the dcfendant took him 
out of the possession of him the said A. B. H. This might 
be equally true, if the prosecutor were absent, since the 
owner is constmctively in possession ; and it was held in 
filills's Cuse, that neither buch a possession, nor strong 
hand," import the requisite force ; but that there must be 
other words to show the personal presence of the pos- 
sessor, or in the language used in the case of iWDowe22 and 
Gray, to show '' a violent taking from the actual possession 
of the persan a t  the time." 
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Hence, in the opinion of the Court, the judgment was Ju~&1837. 
properly arrested. STATE 

PER CURIADL V .  Judgment affirmed. LWL 

CHARLES HAMLIN v.  JOSEPH J. ALSTON. 

When two persons having opposing claims lo  certain slaves, both'bail them 
to a third person, the possession of the bailee is not such a possession in 
either claimant as to divest the adversary title, whatever it may be, in the 
other ; and the one who has the best right to the slaves, independent of the 
possession, will prevail in a suit for them. 

DETINUE for slaves. Plea, non detinet. 
On the last Circuit a t  H a l l f ~ x ,  a verdict was taken for 

the plaintiff, subject to the opinion of the Court, upon the 
following fdets. The negroes i n  dispute originally belonged 
to the defendant, and upon the marriage of hts daughter 
with John B. Mebnne, had, with several others, been given 
by parol to the said Mebane. All these negroes continued 
in Mebane's possession from the time of the gift, in the 
year 1813, until his death in 1820. Mebane by his will 
gave them to his two children, Martha and Cornelia, then 
infiints of tender years, and thereof he appointed the 
defendant an executor, and testamentary guardian to his 
children. During their non-age, the defendant, as their 
guardian, hired out the slaves annually. I n  the year 
1831, the platntlff intermarried with Cornelia, and 
the defendmt then divided the slaves, and the notes he 
held for their hire, between the plaintiff and Martha ; 
and in January 1832, delivered to the plaintiti the 
share that fell to him. The  slaves in dispute being a 
woman and a family of small children, the plaintiff left in 
the custody of his brother, William Hamlin, living near 
the defendant in the county of Chatham, and removed the 
others to his house in Haltfax. The wife of the plaintiff 
died in the year 1832, and in January 1833, the defendant 
resumed the actual possession of all the slaves he had de- 
livered the  lai in tiff, excepting those in dispute, which could 
not be readily removed from the house of William Hamlin. 
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Jum1837. The  defendant made an agreement with Willialn Hamlin, 
HAMLIN to keep them for one year for the sum of fifty dollars. 

v. 
ALSTOx. Upon the resumption of the possession of the slaves, and 

the agreement between the defendant and William Hamlin 
being communicated to the plaintiff, he wrote to the 
defendant a letter dated the 4th of January 1833, in which 
he submitted his claims to the defendant's senseofjustice; 
and among other things, stated, that if he, the defendant, 
did not think that he (the plaintiff), was entitled to the 
negroes, I resign them to you" (the defendant) as the 
lawful owner." About the time of this correspondence, 
the plaintiff informed his brother that he should claim the 
negroes in dispute to be in his possession, under his bail- 
mcnt to William, until that bailmeot was destroyed by 
the defendant's resuming the actual possession of them by 
carrying them to his own house. An agreement in all 
things similar to that above-mentiorled, was made between 
the defendant and Williatn Hamlin, for keeping the negroes 
during the year 1634 and 1835, and the defendant never 
removed the negroes to his own house until the latter 
part of the last mentioned year. If, upon these facts, the 
plaintiff had such an adverse possession of the slaves as to 
complete his title under the act of 1820, (Rea. c. 1055,) 
then the verdict was to stand ; otherwise to be set aside 
and a non-suit entered. 

His Honor Judge BAILEY, set the verdict aside, and 
directed a nonsuit to be entered ; and the plaintiff appeal- 
ed. 

The  case was submitted by Badger for the plaintiff, 
and 

Devereux, for the defendant. 

RUFFIN, Chief Justice.-The superior title of the defen- 
d a n t  couid be lost only by an  actual possession adverse to 
him and continued for three years. W e  think with the 
Judge who tried the cause, that such a possession does not 
appear in this case. Although William Hamlin, as 
between themselves, might not have been allowed to 
withhold the slaves from the plaintiff, from whom he 
derived the possession, yet, for a like reason, he was 
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under a n  equal obligation to surrender them to the defen- Juw1837- 

dant. As betweeu William and these parties, he was the HAMLIN 
bailee of each ; and consequently his possession, as such, 
could not be adverse to either. It follows, that the plain- 
tiff could not, by means of it,gain that which the defendant 
did not lose by it. 

But the case does not depend only on theoriginal relation 
of Willian Harnlin to the parties ; it is yet stronger for the 
defendant. H e  not only claimed the slaves, and took the 
engagement of William to hold for him, but this claim and 
engagement were communicated to the plaintiff, and 
assented to by him. Upon receiving information of those 
facts, the plaintiff wrote the letter dated 4th January 
1833. I n  that letter he does not assert a possession in 
himself: on the contrary, he disclaims the right, <'resigns 
the slaves to you" (the defendant,) asr6the  rightful owner ;" 
and refers his interest to the liberality of the defendant. 
This terminated the obligation of William to retain pos- 
session for the plaintiff; and it was never re-assumed. 
T h e  plaintiff, indeed, afterwards informed his brother that 
he should insist that the negroes were in his possession 
under his bailment, unless the defendant should personally 
take the actual possession from William ; but the latter 
disregarded the notice, and ever after held, by express 
agreement, for the defendant alone. 

W e  think it clear, therefore, that there has been no 
possession by or for the plaintiff, which, of itself can con- 
stitute a titlc as against this defendant ; and the judgment 
is affirmed. 

PER CURIAM. Judgment affirmed, 
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JUNE, 1837. 

REVEL 
v. The Governor upon the Relation of HENRY REVEL et al. u. PATIENCE 

REVEL. REVEL, AdmTx of SOLOMON REVEL et al. 

A legacy givcn to a wife during her coverture, but not paid to the husband 
during his lifetime, survivcs to hcr; especially where he joined her in a 
suit to recover it, and died before find judgment. 

DEBT, upon a bond given by the defendants, conditioned 
for the defendant Paticncc, well and truly to administer 
and distribute the assets of her intestate. After oyer, the 
defendants plcadecl a pe~formaace." 

The  accounts of the defendant Patience were, under the 
usual order, referred to a conmissioner to audit. H e  
reported specially that Benjamin Sherrod, the father of the 
defendant Patience, during her coverture with her then 
husband, the intestate Solomon, died, having made his will 
and thereby giveu to her one undivided sixth part of the 
residue of his estate : that her husband, the said intestate 
Solomon, joined her and the other residuary legatees, in a 
petition,for an account of the estate of the tcstator, Ben- 
jarnin Sherrod, and Tor the payment of their respective 
portions thereof: that during the peudency of thut suit, 
Solomon Revel, the husband, died intestate, and it was 
continued by his widow, the defendant Patience, who 
finally otrtained a decree for two hundred and twenty-four 
dollars ninety-one cents ; which was subsequently paid to 
her. The  coinmissioner prayed the advice of the Court, 
whether this sum survived to the defendant Patience, or 
was assets of her deceased husband in her hands. 

His Honor Judge NASH, at  Wayne, on the last Circuit, 
upon these facts, directed the commissioner not ta charge 
the defendant Patience with this money, which had been 
paid her by the executor of her father, after the death of 
husband; and from this order the relators craved and 
obtained an appeal to this Court. 

W. C. Stanly, for the relator. 

No counsel appeared for the defendants in this Court. 

DAKIEL, Judge.-In the case of Carr v. Taylor, laB 
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Vesey, 578, the wife claimed a distributive share as next JUNE* 1837. 

of kin to an intestate, who died while she was a feme REVEL 
2). covert ; and the Master of the Rolls observed, that what- R,,,,. 

ever controversy there might have been upon the hus- 
band's right to sue in his own name for the legal choses i n  
action of his wife, he could not sue for this fund, without 
joining her ; and if he hadobtained a decree for it in her right, 
and died before he had reduced it in possession, it would 
have survived." In  Garforth v. Bradley, 2 Ves. 67'5, it 
was a legacy left the wife during the coverture ; the hus- 
band died before it was reduced into possession; Lord 
HARDWICKE said, it survived. H e  observed that, when- 
ever a chose in  action came to the wife, whether vesting 
before or after marriage, it would survive to the8wife. In 
the case of Schuyler v. Hoyle, 5 John. Ch. Rep. 196, all 
the authorities on this subject were reviewed by Chancel- 
lor KENT, after an elaborate and able argument by counsel 
on both sides ; he came to the same conclusion, that the 
distributive share survived to the wife. The  plaintiffs' 
counsel argue and say, that the reason why the husband 
could not in England reach his wife's legacy or other 
property vested in trustees, was, that he had no legal 
interest, and was obliged to make application to chancery; 
the rule of which Court was, that he could not sue without 
joining her with him ; and then the Court would make him 
provide for her, unless she consented to waive any provi- 
sion. H e  says, that the policy of compelling the husband 
to make provision far the wife before he shall be permitted 
to recover her legacy or distributive share, has been repu- 
diated in our Court of Chancery. And he contends, that 
as the reason for the rule having here ceased, the rule 
itself ought to cease, and that the husband should be per- 
mitted to sue and recover in his own name ; and if he died, 
his executors and administrators should have the legacy, 
and that it should not survive to the wife: that all the 
property of the wife in possession and in action so far as 
comes within the jurisdiction of the chancery, ought to 
belong to the husband, to counterbalance the privileges 
given her over his estate by the legislature. In answer 
to this reasoning, we  hove only to say, that it has never 
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J u ~ 1 8 3 7 .  been considered as in conflict with our policy, that the 
REVEL choses i n  action which belong to the wife, whether legal or 

equitable, should survive to the wife if they were not 
reduced into possession by the husband during his life. 
The position that this legacy ought tovest in the husband, 
in analogy to the rule of law, which vests in him a legal 
chose in action, accruing to the wife during the coverture, 
is not accurate. For even a t  law if a husband does not 
elect to make a note his own by suing for it in his name, 
and alleging it to be given to him in the name of his wife, 
but sue for it  in their joint names, it is taken to be her 
debt, and survives to her. Such is the state of this case. 
The  decisions of the courts arc, that they do su~vive. 
The  judgment of the judge, was, in our opinion, correct. 

This opinion will be certified to the Superior Court of 
Wayne, and the cause will there proceed.. 

PER CURIAM. Judgment affirmed. 

JOHN HAMILTON v. SAMUEL SMITH. 

In slander, the words are to be taken as having been used in their ordinary 
acceptation among those in whose presence they were uttered. 

I n  an action of slander, transactions between the defendant and others, to 
which the plaintiff was in no way p r i ~ y ,  are not admissible in evidence 
against the plaintiff: 

THIS was an action on the CASE, for slanderous words, 
in which, on the trial before PEAUSOX, Judge, at Buncombe, 
on the last Circuit, it was proved, that during an alterca- 
tion between the plaintiff and the defendant, in the streets 
of Asheville, the former called the latter a mean man ; t o  
which thedefendant replied," If I had cooped as many hogs 
as you have been guilty of, I would not say 'mean,' to any 
man." Upnn the plaintiff's asking what was meant by 
that observation, the defendant replied, I mean that you 
cooped four of my hogs ; and there is a man," (pointing to 
one Murray, a bystander,)" I can estal~lish it by." Mur- 
ray observed, <&Smith, you are mistaken, it was Jones: 
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and Hamilton had no hand in it :" to which the defen- Ju~~,lS37. 
dant replied, 6'  Damn him, I believe he had." I t  was in HAMILTON 
proof, that several years before, the defendant drove hogs SBvk. 
to the south, and in so doing passed by the plaintiff's 
house: that in a few days he returned and told Murray 
that he had lost four hogs, and asked hirn to aid in looking 
for them : that after much investigation, it was discovered 
that Jones had taken the hogs, and killed and cured them. 
No connection in this transaction was proved between the 
plaintiff and Jones. The  defendant took the note of the 
latter with surety, for the value of the hogs. The  defen- 
dant offered to prove that Jones had paid off this note in 
counterfeit bills; and that he, the defendant, was much 
provoked a t  this additional instance of dishonesty ; but the 
testimony was rejected by the Court. 

His Honor charged the jury, that if they believed that 
the defendant, in the altercation in Asheville, meant to 
charge the plaintiff with stealing his hogs ; and that the 
words used on that occasion, would, in their ordinary 
acceptation, convey that idea to those in whose presence 
they were spoken, the plaintiff was entitled to a verdict. 
The  jury returned a verdict accordingly ; and the defen- 
dant appealed. 

No counsel appeared for either party in thiscourt .  

GASTON, Judge.-An exception has been taken to the 
charge of the judge, because he instructed the jury, that 
if, from the evidence, they were satisfied that the defendant 
meant to impute to the plaintiff the crime of having stolen 
his hogs, and that the words used by him did, acccording 
to their ordinary acceptation, convey that imputation to 
those in whose presence they were spoken, the plaintiff 
had made out his case, and was entitled to a verdict. W e  
hold that this instruction was correct. Whatever may 
have been the rule which prevailed in ancient times, it has 
long since been settled, that in actions for defamation, 
words are to be construed by the Courts in the plain 
and popular sense in which the rest of the world 
naturally understand them, if the jury be satisfied that the 
defendant used them in the defamatory sense imputed. 
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3 ~ ~ ~ ~ 1 8 3 7 .  W e  are also of opinion, that the evidence offered by the 
HANILTON defendant and rejected by the Court, with respect to the 

S&H. transactions between the defendant and Jones, with 
which transactions the plaintiff was not shown to have any 
connection, was altogether irrelevant to the matter in 
issue between the plaintiff and the defendant, had no 
tendency to explain the sense in which the defendant used 
the defamatory language spoken of the plaintiff, and was 
therefore properly rejected. 

PER CURIAM. Judgment affirmed with costs. 

JESSE CARTER v .  GEORGE L. WILSON. 

An entry in a cause pending in Virginia, whereby, by the consent of parties, 
the suit is dismissed, and the defendant adjudged to pay the plaintiff his 
costs, not being in that state a bar to a subsequent suit for the same cause 
of action, is not so here : neither is the entry of the payment ofthe costs, in 
the absence of all other proof, evidence to support the plea of accord and 
satisfiction. 

AFTER the new trial awarded in this cause, at December 
Term, 1835, (ante, vol. 1, page 362,) it was tried again at 
Caswell, on the last Circuit, before his Honor Judge 
DICK. 

The plaintiff declared for a breach of a covenant war- 
ranting a dave to be sound. The pleas were, Ist, non est 

facturn. 2nd, Arbitrament and award. 3d, An accord 
and satisfaction, averring an agreement by the plaintiff to 
accept seven dollars and seventy-six cents from the defen- 
dant,for the damages incurred by the breach assigned; 
and a payment thereof by the defendant; and an accept- 
ance by the plaintiff as a full satisfaction. 4th, A former 
judgment for the same cause of action in favour of the 
plaintiK 5th. A similar judgment in fttvour of the defen- 
dant. The plaintiff replied nul  tie2 record to the fourth 
and fifth pleas, and took issue upon the others. 

On the trial, the defendant, upon his pleas to the Court, 
offered a copy of the record of a suit for a breach of the 
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same covenant declared on in this action, in the Court of J u ~ 1 8 3 7 .  

Bittsylvania county, Virginia, in which, after the declara- CARTES 

tion, plea, k c . ,  there was the fullowing entry ; " by con- WIEoN 
sent of parties, it is ordered by the Court, that this 
cause be dismissed; and that the defendant pay to the 
plaintiff his costs by him in this behalf expended." From 
the copy it also appeared that the costs had been taxed to 
seven dollars and seventy-six cents, and had been paid by 
the defendant. I t  was insisted, for the defendant, that 
this entry satisfied either one or the other of the 4th and 
5th pleas. T o  repel this inference, the plaintiff produced 
and read the depositions of two gentlemen of the legal pro- 
fession in Virginia, who stated, " that hy the laws of 
Virginia, the entry of dismission aforesaid, does not 
amount to a retraxit; nor is it a judgment in  favour of 
either party, so as to bar a subsequent suit for the same 
cause of action ;" and for this opinion they referred to the 
case of Cofman and Richatdson v. Russell, 4 Munf. Rep. 
207. 

His Honor adjudged, that there was no such record as 
those stated by the defendant in his fourth and fifth pleas. 
The counsel for the defendant then requested the judge to 
instruct the jury, that the entry, and the taxation and 
payment of the plaintiff's costs, sripported the plea of an  
accord and satisfaction ; but his Honor declined giving 
this ins t r~ct ion.  I t  was then insisted, that it was prima 

facie evidence in support of that plea, and unless it was 
repelled, that the jury ought to find for the defendant 
upon the issue joined on it ; but his Honor ruled differently ; 
and a verdict upon all the issues submitted to the jury, 
having been found for the plaintiff, the defendant ap- 
pealed. 

J. 7'. Mowhead and J. W. Norwood, for the defendant. 

W. A. Graham, for the plaintiff. 

GASTON, Judge.-This cause was formerly before us on 
the appeal of the plaintiff; (see ante, vol. 1, 362,) when 
the judgment rendered in the Superior Court was reversed, 
and the cause remitted to that Court for a second trial. 
Upon that trial, the issues were found for the plaintiff, 
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JUNE, 1837. and judgment rendered in his favour; and thereupon the 
CARTER defendant appealed to this Court. 

v. 
WILSON. Onc of those issues arose on the plea of the defendant of 

a former judgment rendered in the Superior Court of Pitt- 
sylvania, in the state of Virginia, in an action between the 
same parties, for the same breach of covenant now com- 
plained of by the plaintiff. To this plea the plaintiff had 
replied nu1 tie1 record. On the trial, the defendant intro- 
duced the transcript of a record from the Court of Pitt- 
sylvania, whereby it appeared, that the plaintiff therein 
declared against the defendant for the same breach of 
covenant ; that the defendant by his plea denied the breach, 
and issue being joined " by consent of the parties, it is 
ordered by the Court that this cause be dismissed, and 
the defendant do pay to the plaintiff his costs by him in 
this behalf expended." The Court being of opinion that 
the entry or order aforesaid was not a judgment rendered 
for either party upon the matters then in suit between 
them, adjudged that there was no such record as that 
alleged in the defendant's plea, The  correctness of this 
judgment depends entirely upon the etiect which, by the 
laws of Virginia, is given to such an order of dismission. 
I t  appears from the testimony of two attorneys and coun- 
sellors of law in that state, whic1.1 is made a part of this 
case, that it is not there regarded as a judgment; and 
that it is understood to have been decided not to have the 
effect of a judgment, by the Supreme Court of Virginia, 
in the case of Cofrnmn and Richnrdson v. Russell, re- 
ported in 4th Munford, 207. W e  have examined the case 
referred to. I t  is not precisely in point, but authorizes, 
we think, the opinion expressed by these gen!lemen, that 
the order or entry now under consideration, by the laws 
of Virginia does not amount to a retraxit; nor is it a 
judgment in favour of either party, so as to bar a subse- 
quent suit for the same cause of action. 

The defendant in this case had further pleaded, that 
before the institution of this action, the defendant had 
paid to the plaintiff, the sum of seven dollars, seventy-six 
cents: and the plaintiff had received the same in satisfac- 
tion and discharge of the damages sustained-by the plaintiff 
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b y  reason of the breach of covenant complained of. Issue JUNE, 1837. 

being joined on this plea, the defendant exh~bited to the CARTER 

jury the transcript of the record from Virginia, by which 
i t  further appeared, that after the order of disn~ission, the 
costs of suit had been taxed to the sum of seven dollars 
seventy-six cents ; and the same were accordingly paid by 
the defendant. It was thereupon prayed by the defen- 
dant, that the jury shauld be instructed, that the matters 
so appearing on the record aforesaid did show an accord 
and satisfaction which barred this action. The  instruc- 
tion being refused, the defendant then prayed of the Court 
to instruct the jury, that the same were prima facie evi- 
dence of an  accord and satisfaction, and entitled the 
defendant to a verdict on the issue, unless such prima facie 
evidence was rebutted by proof. The Court refused also 
to give this instruction. W e  are of opinion, that-there 
was no error in refusing thesc instructions. There cer- 
tainly appears on the Virginia record an agreement be- 
tween the parties, that the defendant should pay the costs 
of the suit so dismissed ; but we cannot see on it an agree- 
ment that the same should be paid in satisjaction of the 
damages incurred by the defendant's breach of his cove- 
nant. Costs are a part of damages, when the term dama- - 
ges is used in its more general sense, and are distinct from 
damages when the word is used in its restricted or relative 
meaning. I n  judicial entries, '' costs" imply the mere 
expenses of the action, and not the damages complained 
of in the plaintiff's writ and declaration, but when 
awarded to the plaintiff by the Court, are in addition to 
these damages. I t  may have been, that the parties agreed 
to compromise the plaintiff's claim, upon the defendant's 
paying the costs of the action; and thus constituted the 
amount of these costs the measure of the damages he was 
to receive for the alleged breach of covenant. There is 
nothing on the record inconsistent with such an  agree- 
ment, and either party was a t  liberty by extrinsic proof t o  
show the full agreement between them. But no extrinsic 
evidence being offered on either side, the Court must pre- 
sume that the parties knew that the order made a t  their 
request, amounted to no more than a discontinuance of 
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J u m  1837. the action, which left unimpnired the plaintiff's right to 
CARTER datnages, to be asserted, if he thought proper, in another 

"' action,-must intend them to have agreed for such a dis- 
WILSON. 

continuance, and could not infer, or instruct the jury to 
infer therefrom a further agreement, giving to the trans- 
action an effect different from that which the law assigned 
to it. 

PER CURIAM. Judgment affirmed. 

MERRIT DILLIARD v. THOMAS CARBERRY. 

When the Postmaster-General vacates a contract for carrying the mail, and 
transfers the route to another person upon condition of his paying the first 
contractor a stipulated sum, the first contractor acquires a vested right to 
such sum; and the Postmaster-Generalcan not subsequently discharge the 
second from its payment. 

ASSUMPSIT, in which the plaintiff declared against the 
defendant for the sum of four hundred dollars, being the 
price which he alleged that the defendant had agreed to 
pay him, for an assignment of the mail contract from 
Raleigh to Greensborough. Plea, non assumpsit. The 
case was submitted to SETTLE, Judge, at Wake, on the 
Spring Circuit of 1836, upon a case agreed, stating the 
following facts. 

The plaintiff was the contractor for carrying the mail 
from Raleigh to Greensborough, and the Postmaster- 
General being dissatisfied with his performance, had deter- 
mined to remove him ; and the defendant sought to have 
the contract given to him; but the Postmaster-General 
learning that the plaintiff had been offered four hundred 
dollars for an assignment of it, refused to give it to the 
defendant, unless he would pay the plaintiff that sum, and 
also take at a valuation, his horses, stages, k c .  ; and this 
the defendant agreed to do. This arrangement was made 
between the defendant and the Postmaster-General per- 
sonally, the plaintiff not being present. On the defendant's 
return from Washington City, he notified the plaintiff of 
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the determination of the Postmaster-General, and of his, Ju~s1837- 
the defendant's, willingness and readiness to conrply with DILLIARD 

a. 
his engagement ; and called upon the plaintiti to surrender c,,,,,,, 
the route, and submit his property on it, to valuation. 
In his reply, dated March 12th 1832, the plaintiff refused 
to do this then, but stated that he should go to Washing- 
ton, and if he could not get himself reinstated in the 
contract, he would be ready to midre the surrender about 
the first of the ensuing month. A very angry correspon- 
dence passed between the parties, the defendant refusing, 
in consequence of his previous tender, and the refusal of 
the plaintiff, to pay the four hundred dollars stipulated for 
by the Postmaster-General. In consequeuce of an appeal 
to that officer to enforce the payment of this sum, he called 
for the correspondence between the plaintiff and defen- 
dant ; and by a letter dated July 20th 1832, he directed 
the latter to continue to carry the mail according to his 
contract, expressing his determination '!to decline any 
further interference in the case." 

Upon these facts, it was insisted for the plaintiff, that 
he had a right to claim the four hundred dollars, by virtue 
of the agreement made for his benefit between the defend- 
ant and the Postmaster-General. 

For the defendant, it was contended, that as the Post- 
master-General had a right at his pleasure to terminate 
the plaintiff's contract, the agreement contended for, was 
not a contract with the plaintiff, but was only a matter of 
police adopted by the Postmaster-General for the regula- 
tion of his department; and that he had an equal power to 
discharge the defendant from all obligation to obey the 
order. But his Honor being of opinion for the plaintiff, 
judgment was entered accordingly; and the defendant 
appealed. 

Deuereux, for the defendant. 
H. W. Haywood, for the plaintiff. 

GASTON, Judge.-We are of opinion that there is no 
error in the judgment rendered below. There was an 
express promise on the part of the defendant to pay to the 
plaintiff four hundred dollars as a premium or bonus on 



282 IN THE SUPREME COURT 

JumI837.  the transfer to the defendant of the plaintiff's contract for 
D~~~~~~~ c a ~ r y i n g  the mail. The  promise was in law made to (he 

8. plainti% though required by the Post-office department as 
CARBERRY. 

a condition precedent to the transfer of the plaintiff's con- 
tract. The  letter of the plaintlft' of the 121h of March 
contains no waiver of the plaintiff's right to this money. 
H e  wits not pel-sonnlly present when the decis~on of the 
department \{:as rnadr, arid when first apprized uf it, insists 
on having a little time to go on to Washington, to see 
whether he can be permitted to retain the contract-but 
most distinctly states, that if  the decision of the depart- 
ment is final, he will be ready to execute on his part 
whataver arrangements may be necessary in conformity 
to it.  His letter of the 3rd of April, announces his return 
from Washington, and calls upon the defendant to execute 
the decision of the department. The subsequent letters 
between the parties plainly refer to the valuation of the 
horses, stages, &c., which the plaintiff had a right to insist 
should be taken by the defendant, and cannot be forced 
into a rejection or waiver of the claim to this sum of 
money. 

The plaintiff acquired a vested right to this money by 
virtue of this promise; and the department could not 
re!ease the defendant from the obligation to comply with 
it. But we hold it clear that the department did not pre- 
tend to release the defenda!it. The letter of the 20th July 
declares the determination of the department not to 
exercise its powers over t tie subject-matter in controversy 
-not to interfere with the controversy, either in behalf of 
the plaintiff or of the defendant. The  parties were left by 
the department to the exercise of their respective rights. 

PER CURIAM. Judgment affirmed. 



OF NORTH CAROLINA. 

HAYWOOD 
RUFUS HAYWOOD, Adm'r of JOHN G. BLOUNT v.  EDMUND D. v .  

M'NAIR. M'NAIR. 

An assignee of a promissory note or ofa single bond, who takes it after it is 
due, is bound by any dcfence which existed against it and would Ile avail- 
able if thc action were brought in the namc of the assignor ; and this rule 
is not confined to defences affecting the note or bond transaction itself, but 
extends to a distinct and independent zct-of. 

The case of Haywood v. ill'Nuir, 3 Dev. 031, considered upon a second trial, 
and approved. 

AFTER the new trial granted in a case for the same 
matter between the same parties, at December term 1531, 
(Vide 3 Dev. Rep. 231), the plaintiff submitted to a non- 
suit, and subsequently brought this action. The defend- 
ant  pleaded specially a set-off of a debt due Ly David 
Barnes to him; and the only question was whether the 
plea was available against the plaintiff, he being the assig- 
nee of a bond made by the defendant to Barnes, which 
came to his, the plaintiff's. hands after it was due, and 
also after the set-off to which, as against Barnes, it was 
admitted the defendant was entitled, became doe. The  
cause mas submittetl, upon a case agreed stating the facts 
of the former case, to NORWOOD, Judge, a t  Etlgecombe on 
the Spring Circuit of 1825, who gave judgment for the 
defendant ; and the plaintiff appealed. 

Badger, for the plaintiff. 

W. H. Hqzoood,  contra. 

RUFFIN, Chief Justice.-Perhaps it is not entirely con- 
sistent with principle that this defence should be sustained 
in a Court of law ; and it certainly does not fall within 
the statute ol' set-off, strictly speaking. But it has been 
generally understood hy the whole profession of the bar 
and of the bench, in this state, for a period as far back as 
our memories reach, that the assignee of a note over due 
took it upon the credit of his endorser and subject to all 
the equities of the maker against payment. It seems to 
have been decided in England, about the time the case 
be tmen  these parties was before the Court on a former 
occasion, that the endorsee is liable only to such equities 
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J ~ T  1837, as arise out of the note transaction itself, but not to a set- 
HAYWOUD off in respect of a debt due from the cndorscr to the maker, 

M'$AIR, 
arising out of a collateral matter. Buwough v. Moss, 10 
B. & C .  568, (21 En?. C. L. Rep. 128.) But so strong 
was the impression here, that the rule embraced all equia 
ties between the parties, or, to use the language of Chief 
Justice H c s ~ c n s o x ,  all exceptions to payment, that on the 
former argument, the contrary was not contended; but 
the effort was to make out a paramount equity on the side 
of the plaintiff, upon the ground that the delivery to his 
agent was equivalent to an asoignment under the circurn- 
stances. I t  is remarliable too, that in the case in the Court 
of the King's Bench, all the judges were at  first doubtful, 
and two of them expressed thernsclves in favour of allow- 
ing a discount of the endorser's own note to the maker. 
This shows that the same notion prevailed there that did 
here, though finally they agreed in restricting the rules to 
the terms mentioned. But i t  may be asked, how equities 
ngninst the note, unless they amount to payment, can be 
noticed at  law, more than equities between the parties. 
The  one seems to be as much against principlc as the 
other. Equities against the note can only mcan such 
things as ~vould amount to a defence at law for the maker, 
iSsued on the I:ote by the payee and endorser. They can 
not include such defences as nould be merely a ground of 
relief in a Court of Equity between those parties. 1Ve 
suppose that an agrcrment that a particular sum or 
denland of the defendan1 should be applied to the note, is 
an equity alluded to. It seems quite reasonable that the 
assignee should be bound by such an agreement. But 
upon what princip!e can i t  be doue; and under what 
plea 1 The principle must be that the defence might have 
been made if the suit had been instituted by the endorser 
o r  in his name; aud that he ought not to have it in his 
power to deprive the defendant of it by assigning the note. 
Within that principle falls every demand of the maker 
against the endorser, which, a t  the time of the endorse- 
ment, was available as a defence a t  law. As for the 
plea, it  is enough to say, that if the facts constitute a bar, 
they may be brought forward in several appropriate w a y s  
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according to the action. If  that be assumpsit or debt up-  JUNE,]^^^. 

on  a bill or note, non assumpsit or nil debet will cover the H,,,,, 
case; because it cannot be implied that the defendant pro- V .  

M'NA~P.. 
mised to pay the assignce more than he ought justly to 
pap to his assignor. If  the action be debt on a bond 
(which is the case here,) non est j k t u m  will not admit the 
defence; and therefore it must be pleaded sperially as is 
done here. I t  is admitted, that under the statute strictly, 
thc plea of set-off admits the debt to the plaintiff on the 
record, and offers to set off against i t  a mutual demand of 
the defendant against him. But that will not prevent a 
plea of set-off which admits [he debt to the assignor, and 
insists on a right to a detluctioo or set-oragainst it a t  the 
time of the assignment, wliich he offers now to set off, pro- - 
vided those facts amount to a derence in law. The ques- 
tion depends upon the rights of the parties, and not on the 
mode of pleading. The  latter is indeed evidence of the 
law as to the right. I n  the cases oF bills and notes the 
question has always been determined on the general issue; 
and when the law made bonds negotiable and gave the 
assignee an action of debt, in which the general issue is 
confined to the execution and validity of the deed, the 
matter which in the other actions availed upon the general 
issue, must in this be sufficient in a special plea. Upon 
the justice of allowing the defence there cannot be much 
difference of opinion. When a debt falls due, the debtor 
ought to provide for the  payment in  money or counter 
demands. It is a presumption that he will do so;  and 
that he has done so;  and after it is due, that he has paid 
it, or  is not bound to pay it. The dishonour of the note 
puts every one on his guard ; and he who takes it in that 
state, without communication w i ~ h  the maker, takes it at 
his own risk, and ought to stand in the shoes of the former 
holder. Here, however, the endorsee ~vceived express 
notice from the defendant that he had an equity against 
the  note, and wishcd to save himself from loss on his sure- 
tiship for Barnes by applying the money he might pay as 
surety,  in discharge of this note; and after M6Nair had 
paid the debt as surety for Barnes to t,his same individual, 
he took an  assignment of the instrument now in suit. 
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JUNE, 1837. Altlmlgh the case does not expressly s ta te  the fact, it is 
H ~ r w o o ~  plain that Barnes was insolvent, and c,ould not secure the 

21. 
M , B ~ ~ ~ .  plaintiff, nor intlernnify the defcndant, but to the extent  of 

this bond ; nncl each par ty  w a s  t rying to save that much. 
A Court  of equity would, therefore, undoubtedly relieve the 
defendant ;  and it is r:ot seen w h y ,  if a Court  of law can  d o  
so'in a n y  case, it should not be done in this, since i t  i sonly 
giving the same defence against the note in the plaintiff's 
hands, that  was  valid and  legal against it a t  the moinent 
of its leaving Barnes's har~ds.  An assignee of negotiable 
paper  before it is due, holds it above a l l  objections, unless 
i t  be void hy s tatute  o r  unless he have express notice. It 
is but reasonable that on assignee of over-due paper sho~lld 
hold i t  as his assignor d i d ;  because the s tate  of the paper 
is nnticc that there is a defence, unless the maker hold out  
the contrary. u p o n  such considerations protlably, the 
judges inclined in BZII.TOZL,~JL V. XOSS to sustain the defence; 
and they ultimately gavc but one reason f i ~ r  not doing so, 
which is, di that the case.; Ilad rmt j.et gone t ! ~ a t  lengtlr." 
NOK, on that we  have to say ,  that t l ~ e r e  have been Inany 
cases which have gone to the full extent wit11 us on the 
circuits ; and also a solemn decision of this Court  betwecn 
these very parties; and,  therefore, w e  a r e  not making a 
new preccrlcnt, nor introducing a new principle, and cer-  
tainly not a n  unjust one. I f  there be a n  error  a t  all, it is 
in allowing paper to he negotiable a t  l aw after it has been 
dishonourecl, nhrch is too firmly established to be al tered;  
but it cannot be n r o n q  to protect the rnalrer from the 
fraud of the holder, in assigning a note n hen the la t ter  
owes the former an equal o r  perhaps a larger amount, then 
due. T h e  endorsee, although not designing to participate 
in the fraud, has no body to blame h ~ r t  himself, if the 
maker insists upon his defence ; for the paper spoke for 
itself, and he purchased with his eyes open. 

T h e  resrilt of our opinion is, that judgment was  properly 
given upon the case agreed for the defendant, and it must 
be  affirmed. 

PER CURIAI. Judgment  affirmed. 
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DEN ex dem. DANIEL MATTHEWS et Uxor v. JOHN SMITHet al. 
. . 

SMITH. 
Where a mother and hcr illigitimate children rcsidcd upon different parts of 

the same tract of lmd, the latter, under s pard agreement for a convey. 
anee from their nlotl~er, subject to a life estate in her, their respective pos- . 
scssions are consistent with her title; and however long continued no 
presumption of a deed arises from them. 

Any disability in the owncr is a circurnstsnce to repel the psesumption 
arising from long continued possession, although such disability may have 
arisen since the commencement of the posscssion. 

THIS was an  action of E J C C T ~ N T ,  tried before his 
Honor Judge PEARSON, at Rutherfi)rd, on the last Circuit. 

Tile lessors of the plaintiff deduced title in the feme 
lessor, as one of the heirs a t  law of Catharine Bailey, 
who purchased the land about the year 1800, and 
lived upon it until she died intestate, in the year 1811, 
leaving three legitimate and several illegitimate children. 
Of the legitimate cl~ddren the feme lessor was one, and 
the other lessor had intermarried with her some time 
before the death of her mother. 

The  defendants set up title under a purchase made 
in 1833, from Augusta Bailey, an illegitimate son of 
Catharine Bailey, of a part of the land in dispute. For 
the defendants, it was proved, that the land, when pur- 
chased by Catharine Bailey, was in woods, and that she 
contracted verbally to convey to Anguuta, and Martin 
Bailey, another illegitirnate son, in consideration of improv- 
ing the land, erecting buildirga thereon, and supporting 
her during her life ; all which they had done : and further, 
that they had settled and l~ved  upon parts of the land. It 
was also proved that Catharine Bailey, whileon her death- 
bed, expressed a wish that a small part of the land should 
be set apart  for a helpless daughter. The defendants then 
proved that, soon after the death of Catharine Bailey, her 
children, including the lessors of the plaintiK met on the 
land, and divided it between Augusta and Martin Bailey, 
except twenty-five acres which they allotted to the helpless 
daughter; and that the lessor, Daniel Matthews was the 
most active in making the division. Augusta Bailey con- 
tinued to occupy the part assigned to him, till he sold t a  
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JUNE* 1837. the defendants, when they took possession, and retained it  
MATTHEWS until the commencenmt of this suit; and that from the 

year 1800, the lessors of the plaintiff lived in the immedi- 
ate neighbourhood of the premises. 

For the defendants, i t  was contended, that from the 
length of time and the other facts proved, the jury might 
presume a deed from Catharine Bailey, to her sons 
Augusta and Martin ; and that as the presumption in 
favour of the deed had co~nrnenced during her life, it was 
not impeded by the coverture of the ferne lessor. It was 
also insisted for the defendants, that as the lessor, Daniel 
Mattllews, was present a t  the division of the land betweea 
Augusta and Martin Bailey, and took an active part in 
making it, that the lessors were estopped from setting up 
title during his life. 

His Honor charged the jury, that when a man held 
possession of land for many years, claiming and using it 
as his own, a jury might, in the absence of other proof to 
repel i t ,  presume a deed; but that i n  the present casc, 
during the life of Catharine Bailey who lived on the land, 
neither the l eng~h  of time, nor the possession of her sons, 
was sufficient to justify the presumption of a deed. Tha t  
the feme lessor being, a t  the death of her mother, under 
coverture, and continuing so till the cornmencement of the 
action, was a circumstance to rebut the presumption 
which might otherwise have arisen, because the coverture 
put it out of her power to sue, unless she could get the 
assent of her husband. That the position which had been 
relied on, to wit, that a presumption which had com- 
menced running, continued to do so, notwithstanding a 
subsequent disability, could not be supported. Tha t  such 
was the rule adopted as the statute of limitations, but i t  
did not apply to the doctrine of presum~tionc. Hi s  
Honor also ruled, that the $act of Daniel Matthews hav- 
ing assisted in the division of the land was no estoppel to 
bar a suit in his lifetime. The jury returned a verdict 
for the lessors ofthe plaintiffs; and the defendants appeal- 
ed. 

D. F. Cnldtuell, for the defendant. 

No counsel appeared for the plaintiff: 
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Gasm~, Judge.-We do not perceive that any error Jux~,1837. 
has been shown in the charge of the judge to warrant a MaTTtIEwS 
reversal of the judgment rendered for the plaintiff in the e2TE. 
Superior Court. 

The  entire tract of land, of which that in controversy 
is a part, is admitted to have been the property of Catharine 
Bailey, to whom Frances Mat thew,  the feme lessor is an  
heir at law. There is no circ~~mstance during the life of 
Catharine Bailey, raising, or tending to raise, the pre- 
sumption of a conveyance to her illegitimate sons, under 
one of whom, the defendants set up title. It is true, that 
while she lived, these sons were settled on the tract, and 
made improvements thereon, but their mother, who held 
the legal title, resided thereon also. There is not only no 
evidence that their possession was adverse to her, but the 
evidence offered by the defendants shows that such pos- 
session was consistent with, and in subordination to her 
title. A t  the time of her purchase of the tract, she had 
promised, if they would improve the land, and support her 
during the residueof her life, to give the land to them. No 
time was named for the execution of this promise; and 
unquestionably, she had the whole of her life to perform 
it in. An occupation by the rnother and the sons, taken 
after this pnrchase and promise, and continued during 
her life, must be regarded as one, in assertion of their 
respective rights ; that is to say, by her as the owner of 
the land; and by them, under the assurance that they 
would become its owners. The  declaration on her death- 
bed of a wish that ' a  small part of the land should be set 
apart for a helpless daughter, is not easily to be reconciled 
with the supposition that she had actually conveyed the 
whole of it away. 

Soon after the death of Catharine Bailey, the possession 
of these sons became adverse to the title of her heirs at 
law. The  heirs met on the premises, and after alloting 
twenty-five acres to the helpless danghter, divided the 
residuc of the tract between the illegitimate sons. But 
a t  the time of this division, the feme lessor was under 
coverture, and has since so continued, up to the institution 
of this suit. If, therefore, the presumption arising from 
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Jum,1837. - adverse possession long continued, is to be regulated, as the 
~I**HEWS counsel for the defendant insists it should be, in precise 

2). 

.SMITH. analogy to the provisions of the act of limitations, the 
presumption cannot be raised, because Mrs. Matthews 
was under disability during the entire period of such 
adverse possession, But we do nut adopt this position in 
extenso, or without qualification. Presumptions of the kind 
now under consideration, are indeed, principally, but not 
altogether artificial presumptions, drawn by the law itself, 
in advancement of certain principles of public policy and 
convenience, but they are also in part natural presumptions 
of mere fact. As legal presumptions, they are the means or 
instruments by which Courts are enabled to extend the 
requirements of statutes or positive rules of law, to cases 
falling within a like mischief, but not within their express 
operation; and thus considered, their extension is very 
properly governed by the analogies of such express 
requirements. But as presumptions of fact, they must 
necessarily be open to the influence of all collateral cir- 
cumstances, tending to confirm or repel the fact s o ~ ~ g h t  to 
be inferred. Thus it is clear, that a forbearance to 
require payment of the principal or interest of a bond for 
twenty years after it becomes due, raises a presumption 
that it has been paid ; but this presumption map be raised 
by a forbearance for less than twenty years, combined 
with other circumstances, rendering the inference of pay- 
ment probable ; and the presumption raised by a forbear- 
ance for twenty years may be repelled by evidence that 
the debtor, had not the means or the opportunity of pay- 
ing. Fladony v. W i n t e r ,  19 TTes. Jun. 196. 

The objection of estoppel has not been pressed here, 
and for obvious reasons cannot be sustained. The judg- 
ment is affirmed with costs. 

PER CURIAN. Judgment affirmed. 
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DUNCAN 
DEN ex dem. CHARLES DUNCAN et Ux., v.  JOHN HILL. v. 

HILL. 
The provisions of the act of 1777 (Rev. c. 115, s. 14,) requiring process to be 

returnable to the term next ensuing its teste, does not apply to commissions 
to take depositions which may be made returnable to any subsequent 
term. 

Commissions to take testimony are issued at the instance, and for the benefit, 
of one of the parties, and he will usually make them returnable at the 
earliest day consistent with convenience. But if through laches or from a 
wish to delay the trial, be should not do so, the non-execution of the 
commission will be adjudged an insufficient reason for asking a continu- 
ance. 

EJECTMENT, tried on the last Circuit a t  Buncombe, 
before PEARSON, Judge. 

The  lessors of the plaintiff having made out a title in 
the feme lessor, the defendant produced a bond from her, 
dated in the year 1795, before her marriage, with a condi- 
tion to make him a title before the year 1799. H e  then 
proved that he went into possession of the premises in 
dispute in the year 1803, and continued that possession 
until the commencement of this action, in the year 1834. 

T o  repel the presumption which the defendant sought 
to raise from these facts, the lessors of the plaintiff offered 
in evidence, the deposition ofone Sarah Williams, in which 
it was proved, that the bond was made while the feme was 
under age: that she was married before she arrived at 
full age, and had immediately thereafter removed to the 
western country, where she had since resided ; and that 
her coverture continued up to the time of taking the depo- 
sition. This deposition was objected to by the defendant, 
because it was not made returnable to the next term 
succeeding its date, but to the term next but one there- 
after, leaving an intermediate term during which it was 
out, and unexecuted. This objection was overruled by 
the Court, and the deposition read to the jury. 

His Honor instructed the jury, that although a deed 
might, in some cases, be presumed from long possession, 
this presumption might be repelled by evidence of infancy, 
coverture, non-residence, or the lilie; and that if they 
believed the facts deposed to by the witness sworn under 
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JUNE, 1837. the con~mission, they were not a t  liberty to presume that 
UUACAN a deed had been executed to the defendant according to 
H:;L. the condition of the bond to him. 

A verdict was returned for the lessors of the plaintiff, and 
the decendant appealed. 

Nocoun.jel appearedhr  the lessors of the plaintiff in this 
Court. 

A. M. Burton, for the defendant. 

GASTON, Judge.-Upon the trial the defendant objected 
to the reception in evidence of the deposition of Sarah 
Williams, because the commission was not returnable to 
the term immediately succeeding that a t  which i t  bore 
trste, but to the next term thereafter. T h e  Court is of 
opinion that thls objection was properly overruled. The 
provisions in our act of 1777, ch. 115, sec. 14, do not apply 
to commissions. These are not embraced within the term 
" process," and were not intended or referred to in that 
section. I[o its most general acceptation, process compre- 
hends all the proceedings between the parties to the suit, 
after the original, and before judgment, but usually it 
imports those mrits which issue to bring persons before 
the Conrr, om. to do executwn. When used in the 
latter sense, i t  i4 divided into original, mesne, and final. 
The p1m4sioils in  tbis section w i t h  reqpect to the term to 
which p r o c w  is to be made returnable, are expressly 
confineri to  *' originai and mesnc process ;" they are made 
in the s p i ~ i t  of the common law, by which a cause is out 
of coutt, if i n  the  case of mrsne proce,rs a term be 
omitted bet ween the tesie and return ; (Parsons v. LlopZ, 
3 Wiis. 841 ;) and xre extended by tile leg~slature to ori- 
g-iacd procesz, because w i t h  us i t  is generally a capias, and 
is therefore within the mischiefs requiring a like remedy. 
Tha t  c~m~niss ions  to take testimonv ne re  not intended in 
this section, is further tnanlksted by the enactment, that 
such process shall be executed a t  least ten days before the 
beginning of the term to which it ii; returnable, and if 
made returnai~le or executed at any other time, or  in any 
other manner, than by the act directed, it shall be adjudg- 
e d  void, upon the plea of the defendant. I t  cannot be 
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questioned but that a commission may be executed a t  any Jum1837. 

moment before it is returnable,and its validity or invalidity DUNCAN 

cannot be brought before the Court by plea; and it is Hyk 
liable to objections either on the part of the plaintiff or of 
the defendant. The issuing of commissions is regulated 
by the 39th, 40th, and 41st sections of the same act, in 
which they are not spoken of as process, but as mere dele- 
gations of authority to examine witnesses; and neither 
these nor any subsequent acts on the subject provide 
when they shall be made returnable. There is no necessity, 
which requires that they shall be made returnable to the 
next term. They are issued at  the instance and for the 
benefit of one of the parties, and  he wilt usually make 
them returnable to the earliest day consistent with con- 
venience. If through lachcs, or from a wish to delay the 
.trial, he should not do so, the non-execution of the com- 
mission will be adjudged an insufficient reason for asking 
a continuance. A positive requisition, that they should 
be returned to the first term, would, in the case of distant 
witnesses, rer~der it often difficult, and sometimes impossi- 
ble, to procure their testimony. We believe that the 
defendant's counsel is correct in his construction of the 
act  of 1797 (Rev. c. 474, s. 5 , )  which declares it unneces- 
sary, for a clerk to affix a seal to process within his 
county ; and that the act applies to commissions as well 
as process properly so called ; but we think that this 
construction is justified rather by the equity of the act, 
than by its words. If  a seal be not necessary to a writ 
where personal liberty may be endangered, a fortiori, i t  
shall not be demanded in one ofa less important character. 
But however justified we may be in holding that commis- 
sions were in the purview of the legislature when they 
used the term process" in this act, we cannot force them 
within the act of 1777, because of the word process, 
where it is obvious that commissions were not contem- 
plated. 

T h e  other exception taken by the defendant to the 
charge of the judge, that upon the evidence set forth, the 
jury were not a t  liberty topresume a deed from the lessors 
of the plaintiff, is also unfounded. Referring to the 
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JUNE, 1837. opinion given at this term, in the case of Den on the 
DUNCAN demise of Matdhews v. Smith, upon the subject of presump- 

". tions, we will remark only, that in the present case, the HILL. 
~h~~~~~ of presumption relied on rests wholly on the possession taken 
Matthewsv. in 1803, when Mrs. Duncan was actually under the dis- 
Smith, at  
this term, ability of coverture, which disability continued up to the :x~P,":;~- institution of this suit. 
soning PER CURIAM. Judgment affirmed. 
adopted. 

REBECCA POSTON u. RUSSELL L. JONES. 

I n  trespass for mesne profits, the record of the recovery in ejectment is con- 
clusive evidence of the title of the lessor of the plaintifTst the date of the 
demise; but it is no evidence at a11 that the defendant's possession com- 
menced at that time, or at any time before the commencement of the 
action of ejectment ; and the fdct of its having commenced earlier than the 
last-mentioned time, must be proved rrliunde. 

The  record of the recovery in ejectment, is conclusive in the suit for mesne 
profits, to establish the fact of the defendant's possession a t  the commence- 
ment of the ejectment; and it is also prima facie evidence of that posses- 
sion being continued till the judgment and execution ; but the defendant 
may, on the contrary, show that his passession terminated earlier than 
that time. 

TRESPASS for n~esne profits, tried at Buncombe,on the last 
Circuit, before his Honor Judge PEARSON. The plaintiff 
produced and gave in evidence the record of a recovery in 
ejectment, between the parties, of the same tract of land. 
In the ejectment, the demise was laid on the 1st day of 
January, 1830, and the trial was in October, 1833. The 
present action was commenced on the 1st day of February, 
1834 ; and on the trial, the defendant offered to prove 
that he occupied and er~joped the land one year only of 
the time included from the date of the demise, as laid in 
the action of ejectment, u n t i l  the execution of the writ of 
possession ; but the evidence was rejected by the Court ; 
and a verdict was rendered in favour of the plaintiff, for 
the mesne profits during that time; and thk defendant 
appealed. 
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No counsel appeared for either party. JUNE, 1837. - 
POSTON 

v. RUFFIN, Chief Justice.-It is one of the unanimous JON, ,  

resolutions in Aslin v. Parkin, 2 Bur. Rep. 665, that the 
judgment in ejectment concludes nothing more than the 
title of the lessor of the plaintiff, at the date of the de- 
mise ; and that it does not a t  all involve the title anterior 
thereto, nor the commencement or duration of the defen- 
dant's occupation. In the case before us, the Superior 
Court allowed the plaintiff to recover damages for the 
whole time, from the day laid in the demise, up to that 
on which the writ of possession was executed, upon no 
other evidence but the record of the former recovery. 
This, we think, was erroneous; a t  least, as to the time 
from which the damages were to begin. The demise may 
be laid as of any day after the title of the lessor accrued, 
and long before the tenant entered; indeed, the ouster 
must be laid after the demise ; arid, although it is usual 
to lay it on the next day. it may be laid on any other, 
and is not traversable. Consequently, it is only neces- 
sary to prove on the trial, that the defendant was in 
possession a t  the cornn~cncetnent of the suit. The  judg- 
ment is therefore no evidence, that the defendant began 
to occupy on the prior day laid as that of the demise; 
and it was error to leave it to the jury to establish that 
fact. 

I t  seems to be equally clear, that it is competent to the 
defendant to show by proof, first, when his occupation 
commenced; and, secondly, when it ended. As to the 
first, such evidence is admissible in answer to that ne- 
cessarily adduced by the plaintiff de hors the record in 
ejectment. The  record does not establish the second 
point more than it does the, other, though it is evidence 
on it, while it is not on the other. I t  establishes the 
defendant's possession when the suit was brought, and 
from that it is inferable, that his possession continued 
until destroyed by the judgment and execution. But the 
inference may be answered by the fact; as, for example, 
that the defendant went out, and the lessor of the plaintiff 
went in, before suing the writ of possession, or pending 



296 IN THE SUPREME COURT 

JUNE, 1837. the action ; in which cases, certainly, the plaintiff ought 
POSTON not to have damages during his own enjoyment. T h e  

v. effect of evidence, that the defendant left the possession, JONES. 
must, indeed, n~ueh  depend on the circumstances; and 
this exception states the nature of the evidence rejected 
so imperfectly, that the Court is unable to say whether 
that offered in this particular case tended to establish any 
legal ground for exonerating the defendant from full darn- 
ages, that is to say, up to the serving the writ of possession. 
I t  merely states, that he offered to prove, that he occupied 
but for one year, without stating when or why he left the 
possession, or who succeeded to it. Now, we cannot 
)hold, that a person can intrude himself into the house 
of another, and that upon his leaving it, after suit, the 
owner must take notice that the possession is vacant, 
and that he may resume it, so as to restrict the damages 
to the day of the trespasser's going out. I t  lies, in 
reason, on the defendant to show, that he lost or gave up 
the possession under such circumstances as to relieve him 
from subsequent liability. I n  strictness, therefore, in 
reference to the period a t  which the defendant's occupa- 
tion terminated, his exception is not sustainable in its 
present terms-for the want of any such circumstances. 
I t  is fortunate, however, for the purposes of justice, that 
the decision of the cause does not depend upon this part of 
the exception alone, since it is almost certain, from the 
other parts of it, that the Court rneant to decide, not that 
the particular proof offered did not constitute a defence, 
but that the record of the ejectment precluded all proof 
upon the point. That ,  as a general proposition, we 
deem incorrect. An instance, in which it is apparently 
so, has been already given ; namely, when the plaintiff 
actually resumed the possession. There are others, in 
which the same conclusion seems equally obvious; as 
if the defendant entered as the tenant for a single year 
of an adverse claimant, who would not, or did not renew 
the lease, but at  the end of the year occupied himself; 
or  if the defendant was evicted by force, by some third 
person. The annual value of the premises during the 
period of eviction is the measure of the plaintiff's loss; 
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and, in general, is the measure of the defendant's gain J u ~ ~ , l 8 3 7 .  
and responsibility. But the defendant may he responsible P0s~o.u 

1). 

for more, as if, during his occupation, his acts lessened J,,,, 
the value. So, he may not justly be responsible for so 
much, if he was unable, when he quit or was turned out, 
to yield the possession to the plaintiff; or was restrained 
therefrom by his relation to another, against whom the 
law affords the plaintiff immediate redress. 

There must, at all events, be a reversal of the judg- 
ment for the effect allowed to the record as evidence, 
on the part of the plaintiff; of the period for which the 
damages were to be assessed. It does not prove any 
possession by the defendant before the suit brought; 
much less does it carry it back to the day of the demise. 

Judgment reversed, and venire de novo. 

PER CURIAH. Judgment reversed. 

THE STATE v. JESSE, a Slave. 

An indictment upon the act of 1823, (Taylor's Reu. c. 1229,) making an 
assault by a person of colour upon a white female, with intent to commit 
a rape, capital, must charge the assault to have been &lonious. Charging 
an assault, with intent "feloniously to ravish," is not sufficient. 

THE prisoner was tried at Craven, on the last Circuit, 
before his Honor Judge NASH, upon an indictment con- 
taining two counts, the first of which charged him with 
a rape; and the second with an assault with intent to 
commit a rape, upon the body of a white female. He 
was acquitted u p o ~  the first count, but found guilty 
upon the second, which was in the following words, to 
wit : 

" And the jurors aforesaid, upon their oath aforesaid, do 
further present, that Jesse, a slave, being a person of 
colour, late of the county of Craven, the property of 
Miss Sarah Green, on the first day of October, in the 
year of our Lord one thousand eight hundred and thirty- 
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JUNE, 1837. six, with force and arms, a t  and in the county aforesaid, 
STATE in and upon one Bransy Witherington, in the peace of 

". God and the state then and there being, did make an JESSE. 
assault ; and her the said Bransy Witherington then and 
there did beat, wound and ill-treat, with intent to commit 
a rape upon the body of her the said Bransy Withering- 
ton, being a white female, and with intent her the said 
Bransy Witherington, violently, forcibly, and against her 
will, then and there feloniously to ravish and carnally 
know ; and other wrongs to the said Bransy Witherington 
contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the 
state." 

On the part of the state, the assault, with intent to 
commit the rape alleged, was fully proved; but it was 
contended for the prisoner, that he was under the age of 
fourteen years at the time, and evidence as to this fact was 
laid before the jury, both for him and the state. His 
Honor, after directing the jury to acquit the prisoner upon 
the first count, instructed them, that if they were satis- 
fied from the eridence, that the prisoner had committed 
the assault, as alleged in the second count, and with the 
intent to commit a rape upon the person of the prosecu- 
trix, they ought to return a verdict of guilty on that 
count, unless the prisoner had succeeded in showing 
them that he was at  that time under the age of fourteen 
years : that if they were satisfied such was the fact, they 
ought to acquit him on that count also. The  Court fur- 
ther instructed them, that though this was matter of 
defence on the part of the prisoner, yet if, upon the 
evidence before them, they had a reasonable doubt 
whether, at  the time the crime was perpetrated, the 
prisoner was of the age of fourteen years, he was entitled 
in law to the benefit of that doubt." 

After the conviction of the prisoner upon the second 
count, his counsel moved for a new trial, upon the ground 
that the Court had erred in instructing the jury, that the 
fact of the prisoner's being under the age of fourteen years 
a t  the time the crime n a s  committed, was matter of de- 
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fence to be made out by him. This motion being over- JUNE, 1837. - 
ruled, the counsel then moved in arrest of judgment, STATE " - 
because the indictment concluded contrary to the form of Jz'E. 
the statute; whereas, it was contended, that it should 
have concluded contrary to the form of the statutes. But 
this motion was also overruled; and judgment of death 
being pronounced, and execution awarded, the prisoner 
appealed. 

J. H. Bryan, for the prisoner. 

The  ~ t t o r n e y ~ e n e r h ~ ,  for the state. 

RUFFIN, Chief Justice.-The counsel for the prisoner, 
deeming the points taken for him in the Superior Court 
untenable, has declined arguing them. This renders it 
unnecessary that the Court should notice them, further 
than to remark, that in our opinion, the prisoner has no 
cause to con~plain of the benignant and favourable manner 
in which his Honor put to the jury a point of fact in his 
defence, that was left uncertain upon his own evidence. 
The  counscl has, however, pointed to an omission in the 
indictment, which he insists, and the Court thinks, is 
fatal to the sentence passed on the prisoner. 

The  prosecution is founded on the statute of 1823, 
(Taylor's Rev. c. 1229,) which enacts, " that any person of 
colour, convicted by due course of lam, of an assault, with 
intent to commit a rape, upon the body of a white female, 
shall suffer death, without the benefit of clergy." The AH crimes 

which are crime is thus created a felony ; for not only those acts capital, are 

which are made felonies in the express words of a statute, felonies; 
although 

but also all those which are decreed to have or undergo tt,,t term 

judgment of life and member by any statute, thereby g$rztt:' 
become felonies, whether the word '6 felony" be omitted or statutes 

mentioned. 1 Hale's P. C. 627. 641. 703. 1 Hawk. B. 1,  :igf"g 

C. 7 ,  sec. 5 .  
The  indictment charges that the prisoner " made an 

assault on, &c., with an attempt to commit a rape on the 
body of her, the said, kc. ,  and with inter~t her the said 
B. W. violently, forcibly, and against her will, then and 
there feloniously to ravish and carnally know, contrary 
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J u ~ ~ , 1 8 3 7 .  to the form of the statute, &c." The objection is, that 
STATE there is no application of the term fifeIoniously" to the 
". actofassaulting. JESSE. 

The The office of that term is to describe the offence. It 
ofthe denotes, a t  the instant of the doing of an act, the disposi- 
term felo- 
nice is to tion of the accused in doing it ; which constitutes the 
descri" guilty will that renders the person criminal. I t  is there- 
the mtent 
,t the in. fore ode of the constituents of the offence, and must be 

precisely alleged. I t  is necessary for artother purpose; ing a cn-  
mnalnet- which is, distinctly and immedistelp to apprize the Court 
to apprize 
tile court of the degree of punishment that may be inflicted, and will 
ofthe mea- be demanded ; and thus to regulate the rnode of trial. 
sure of 
punish- Where, as in the present case, the act charged is a mis- 
ment-and demeanor at common law, as well as a felony by statute, 
to regulate 
the formof unless the indictment expressly denominate it a felony, it 

cannot be seen on the record, that the prisoner, although has no 
synonyme. guilty of a felony-was accused and tried for the felony, 

Consequently, jrrdgment as for the felony, ought not to be 
given. 

Unquestionably, by the law of England, this epithet is 
to be annexed expressly, or by copulatives, to every act 
set forth as a constituent of the offence. If  it be omitted, 
the defendant can be convicted only of a trespass or 
misdemeanor. 2 Hale, 171. 184. Hawk. B. 2, c.  26, s. 
55. Mr. Chittp remarks, 1 Cr. Law, 242, that " traitor- 
owly," <' feloniously," and the like, are terms which mark 
the colour of the offence with precision, and are absolutely 
necessary to determine the judgment. Serjeant Hawkins, 
following Lord COKE, Co. Litt. 391, says that felony ex vi 
termini, signifies quodlibet crimen felko aninzo pet petraturn, 
and can be expressed by no periphrasis, or word equiva- 
lent, without the word felonice. Book I ,  c. 7, sec. 1. 

As the term, then, has no synonyme ; as it described a 
peculiar disposition and intent, essential to the existence 
of crimes of 8 certain grade; and as it determines the 

wee and privileges of the accused on his trial, and the de, 
consequences of the punishment, it admits of no substitute; 
and its omission must be fatal to the indictment, as one for 
felony. 
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From these observations it results, in our opinion, as JUNE, 1837. 

was intimated in Xtute v. Moses, 2 Dev. Rep. 452-465, that STATE 
. felonice is not dispensed with by the act of 181 1, (Rev. c. J,z;,. 
809,) for whatever so materially enters into the constitu- And itis 

tion of the crime, as the intent, and likewise has such not dis- 
pensed 

important influences on the trial and judgment, nlust be ,ith by the 

substance. If it be said, that this indictment charges an $"'':a11. 
assault made "with intent her, the said B. W. feloniously 809,) r e p  

to ravish," and therefore that it must be a felonious laLingprO- ceed~ngs on 
assault," by necessary intendment of law, the answer is, indict- 

ments ; for that although that be true, yet the prisoner is not charged it is matter 

as for a felony, and rnay not have been tried as for a ofcub- 
stance, and 

felony ; and therefore, ought not to have judgment fix the ciintlot be 

felony. The very same k r m s  are appropriate to an indict- 
with. 

~ n e n t  for a n~isdenieanor at  comrnon law, according to the 
precedents. Cro. Cir. Corn. 81. 3 Chit. Cr. L. 816. 6 
Wentw. 394. On the other hand, indictments under the 
stat. IS Eliz. c. 7, charge that the accused '' feloni~)usly 
made an assault," 8s well as that he < d  ft:loniously did 
carnally know and abuse" a woman child under ten years 
of age. Cro. Cir. Cme. 401. 

Nor does the conclueiion, "against the form of the stat- 
ute," supply this defect. The authorities already quoted 
say that nothing can. But besides that general doctrine, 
it is laid dowc, that the indictment must explicitly state 
all the circumstances which constitute the definition of 
the offence in the statute, so as to bring the case within 
i t ,  independently of the general averment in the conclu- 
sion. Fost. 423. 1 Hale, 517-528. If  the statute had 
used the terms " feloniows assault," it would be clear that 
the indictment must contain the same language. Now 
the assault laid must have the same character, since the 
act  makes the assault a felony, b y  implication from the 
punishment. I t  is therefore as essential that it should be 
charged felonice, as it would have ,been, if the statute had 
contained that word. 

The  Court is therefore of opinion, that the judgment of 
death is erroneous, and must be reversed; and as the 
Superior Court has no jurisdiction of the misdemeanor, 
when committed by a slave, there can be no judgment 
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JUNE, 1837. upon this indictment ; but it must be arrested ; which 
STATE must be certified accordingly. 

v.  
JEss~,  PER CURIAM. Judgment reversed. 

MORRIS HATCHELL v .  TABITHA ODOM, Adm'rx of NOAH ODOM. 

A promise made by the vendor of a slave, upon the slave's being discovered 
to be unsound, either to cure him or refund the price, there being neither 
a warranty of soundness, nor a fraud in the sale, is void for want of s con. 
sideration; because there is no obligation on the vendor to refund the 
money, or to cure the slave ; neither does any thing of gain to him, or of 
loss to the vendee, rcsult from the promise. 

THIS was an action of ASSUMPSIT, in which the plaintiff 
declared against the defendant as administrix of Noah 
Odom, as follotvs : <' For that whereas the said Noah in his 
lifetime having sold and delivered to the said iMorris a 
certain negro-slave, as and for a sound slave, at  the price 
of five hundred and eighty-four dollars, by the said Morris 
to the said Noah in hand paid, which said slave was a t  
the time of such sale, unsound and greatly diseased, and 
by reason thereof of no value; and such unsoundness hav- 
ing, after the said sale and delivery. come to the lrnowledge 
of the said Morris, he the said Noah, afterwards, to wit, 
on, &c. at, k c .  in consideration of the premises, and that 
the said Morris mould re-deliver and return the said slave 
to him, the said Noah, undertook and then and there faith- 
fully promised the said Morris to cure or cause to be cured 
the said slave of his said disease or unsoundness, or other- 
wise to pay back and return to the said Morris the said 
sum of &c., so for the said slave by the said Morris to the 
said Noah paid, when he should be afterwards requested 
so to do : and the said Morris in fact sait11, that he did 
then and there return and re-deliver the said slave to the 
said Noah, who then and there took, accepted and received 
the said slave." 

The second count differed only in laying the promise to 
be subsequent to the return of the slave ; and the breach 
ass i~ned was that neither the intestate nor the defendant 
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had returned the slave, or repaid the plaintiff the price of J L J N E , ~ ~ ~ ~ .  

him. The  defendant pleaded non assumpsit ; and upon the HnTCHELL 
trial a t  Northampton, on the last Circuit, before his Honor 8.  

Onom. 
Judge BAILEY, the case appeared to be as follows : 

The  plaintiff being about to remove to the west, pur- 
chased the slave of the defendant's intestate for five 
hundred and eighty-four dollars; but it did not appear 
that there was any warranty of. soundness, nor that the 
intestate had fraudulently affirmed the slave to be so. 
After the plaintiff had commenced his journey, the negro 
failed in walking fiom a caries of the bone of one of his - 
legs; upon which the plaintiff sent him back to one 
Vaughan, his agent, to be returned to the intestate. When 
informed of t h e ~ e  facts, the intestate desired Vaughan to 
return the negro to him, and promised that he would 
either cure, or have him cured, or would otherwise return 
the price. Vaughan sent the slave to the intestate, who 
placed him under the care of a physician. Upon examina- 
tion, the curies was found to be very extensive; and after 
an operation the intestate tooli him home, where, a t  the 
time of the trial, he still remained in the possession of the 
defendant. It was proved, that the disease very seriously 
affected the value of the slave; that after an operation, 
naturesometirnes effected a cure, but such a result was 
unusual, and not expected. The negro was returned to 
the intestate in May 1838 ; and the action was brought in 
November following, the intestate having died in the inter- 
mediate time. 

Upnn this case, the counsel for the defendant moved the 
judge to nonsuit the plaintiff, upon the ground that the 
promise, upon which the action was brought, was without 
consideration ; but his Honor refused so to do. The  
counsel then prayed him to instruct the jury, that no 
breach of the promise was shown, because sufficient time 
to effect a cure had not elapsed, if the disease was curable, 
or to ascertain whether it was incurable. This instruc- 
tion his Honor refused to give, but told the jury that the 
intestate was entitled to a reasonable time, within which 
to effect a cure of the negro; thal if he neglected to 
attempt it, or if he attempted it, and, failing to succeed, 
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J [ m 1 6 3 7 .  gave up the attempt as hopeless, or if the disease turned ouf 
IIarccr~u. to be incurable, reasonable time having elapsed for a cure 

" if it were curable, then the plaintiff was entitled to their- ODO~M. 
verdict. 

A general verdict was returned for the plaintiff; and the 
defendant appealed. 

Deuereux, for the defendant, in addition to the excep- 
tions taken in the Court belo:v, moved in arrest of judg- 
ment, because there was no sufficient consideration for the 
promise of the intestate set forth in the declaration. 

Badger, for the p1aintifE 

~t is not GASTON, Judge.-However c!early it is settled with US, 

that a judgment of nonsuit, when submitted to in defer- 
for the 
judge to ence to the opinion of the Court, may be reversed on 
refuse to 
nonsuit the appeal as erroneous, i t  has not been, and, we think, ought 
plaintiff; not to be held, that the refusal of the Court to nonsuit a 
and if the 
defendant plaintiff can be assigned for error. The Court is never 
reliesupoll bound to order a nonsuit, if for no other reason, because it 
the ohjec- 
tion, he cannot nonsuit a plaintiff against his will ; and wherever 

the propriety of a tnotion for a nonsuit is a t  all questiona- 
move it in 
the shape ble, the court ought lo decline giving such a direction, 
of instruc- 
tions to the and permit the cause to go on to a verdict. By excep- 
jury. tions duly taken, if the ground of nonsuit lie in the proofs, 

or t)y motion in arrest of judgment if it appear of record, 
the matter can be put, or is already put in the way for 
deliberate and final adjudication. In this case, therefore, 
we shall not exanline, whether the motion for a nonsuit 
war ae l l  founded or not. I t  may be, that the judge's 
opiniim ha\ ing k e n  manifested, or supposed to have been 
rnanifrsted by lhc refusal of this motion, the defendant's 
counsel prayed for no instruction to the jury, in relation 
to the matters whereon he had made that motion. How- 
ever that may be, the record states but one instruction 
preyed for, viz. whether sufficient time had elapsed 
between the promise and the breach declared on, to war- 
rant the plaintrff's action ?-and in the instruction given 
upon that prayer, we see no error. 

But it is insisted for the defendant, that the judgment 
rendered below, must be reversed, because the plaintiff is 
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not entitled to any judgment by reason of the insufficiency Ju~~91837-  
of his declaratian. This objection is open to the defendant HAT~IE~J, 
upon the record. The declaration contains two counts. o& 
The verdict is a general one, and so is the judgment; if 
therefore either of the counts be bad, the judgment is 
erroneous. The first count sets forth, that the defendant's 
intestate had sold to the plaintiff a certain slave as a sound 
slave, which was unsound and of no value; and that such 
unsoundness afterwards came to the knowledge of the 
plaintiff; and that thereupon in consideration of the pre- 
mises, and that the plaintiff would return the slave to the 
intestate, he, the intestate, undertook and promised the 
plaintiff to cure, or cause to be cured, the said slave, or to 
pay back the price he had received; and avers that the 
slave was accordingly returned; that the slave has not 
been cured, but remains in the possession of the defendant, 
unsound and of no value; and that the price hath not 
been refunded notwithstanding demand was made there- 
for. The second count differs from the first only in laying 
the promise subsequently to the return of the slave, and 
setting forth as the consideration of the promise, the sale 
and discovery of unsoundness as aforesaid, and the return 
of the slave at the special instance and request of the 
defendant. 

The point mainly relied on, in the argument by the 
plaintiff's counsel, was, that the intestate was under a 
moral obligation to reimburse the plaintiff, and this obli- 
gation constituted a suffcient consideration to make the 
intestate's promise binding in law. I t  was not contended, 
that he was under a legal obligation to make reirnburse- 
ment; for the sale having been without warranty and 
without fraud, the vendee was bound in law to bear the 
losses arising from defects in the thing sold. Erwin v. 
Maxwell, 3 Murp. 241. But it was insisted, that no man 
could keep with a safe conscience, the price of an article 
sold as valuable and afterwards found to be worthless; 
and that although the law, while the obligation to make 
restitution rests only in conscience, cannot interpose to. 
compel performance of the duty, yet it will gladly seize oq 
a promise to perform it, and uphold i t  as binding. I t  iq 
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J u ~ ~ , 1 8 3 7 ,  always gratifying in the administration of the law to 
HA~cnELL behold it enforcing its precepts of natural justice ; but it ". cannot successfully undertake to compel the performance 

ODOM. 
of all of them, even on those who have expressly assumed 

~t is not to perform them. There are many duties to our fellow- 
every mo- men, which an enlightened conscience recognizes, that are 
ral obliqa- 
tion that is either too refined to be discerned, too indefinite to be pre- 
sufricient in law to scribed, or too imperfect to be enforced by human institu- 
raise an fions, or which are regulated by a standard of morals too 
impli~d 
prom,se, or high to be applied as an ordinary instrument for measur- 
tosuppolt ing legal obligations. Those duties which are plain, 
an express 
one. definite and positive, and which can be practically enfor- 

ced in the business of life, are recognized as legal obliga- 
tions, and an undertalring to perform them, is raised 
through the fiction of an implied promise. There is how- 
ever a class of cases, where, although the moral obligation 
may be plain and perfect, and ordinarily a proper subject 
for legal enforcement, yet its performance cannot be com- 
pelled, because of some rule of public policy, and where 

Such only therefore the law will not imply a promise. If, however, 
are avail- 
able consi- in these cases a promise be afterwards made, when the 
derations, interdict shall have been removed, so that allowing legal 
which 
wouldori- validity to the promise, will not conflict with the rule, 
ginally there is no longer a tiifficult\. in enfercing it. Thus it is 
have been 
good, hut a cIear moral ohligation to return money which has been 

borrowcd ; and in general the l a v  compels the perform- rule of 
poiicy,asa ance of the duty. From of public policy, 

iiowerer, it will not enforce such an obligation against a 
barred by feme covert or an iufant, because it denies to the one t h s  
the statute 
oflimita. legal capacity to contract, and allows it to the other only 
tionsl and to a very limited extent. But if after the feme covert 
the like. 

becomes a widow and the infant attains full age, they d i s ~  
tinctly and unequivocally promise to pay what they would 
have been bound to pay, but for the protecting and dis- 
abling rule of law, the promise is regarded as binding as 
it would have been, had there been no such rule. In  
these cases, the express promise gives a n  original cause of 
action, although there never was an antecedent legd obli- 
gation; not merely because there was a former moral 
obligation, but because there was a former moral obliga- 
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tion, which would have had 
rary causes removed before 
So if a certificated banlcrupt 

legal efficacy, but for tempo- J I J N E , ~ ~ ~ ~ .  

the new promise was made. HATCHELL 
or one set a t  liberty after 

being taken by a ca. sa., promise to pay his former creditor, 
or a debtor proniise to pay a debt, the recovery of which is 
barred by the statute of limitations; the law will compel 
the performance of the promise, founded on the former 
obligation, because it was once a complete l e p l  obliga- 
tion, and i t  is distinctly and unequivocally re-assumed, 
when there is no rule of legal policy to forbid it. But it Butamoral 

is believed that a promise, however express, must be which 

regarded as a nude pact, and not binding in law, if found- never could 
have been 

ed solely on considerations, which the law holds altogether  or,,^, 

insufficient to create a legal obligation ; and from which, Fu&!& 
therefore, it refuses to raise the inference of a promise consider, 

against any person. (See note to 3 Bos. 6r Pul. page 218, t:i 
and the cases there collectetl.) The result of all the cases express 

as summed up in the note referred to, is, " an express pro- promise' 

mise can only revive a precedent good consideration, 
which might have been enforced a t  law through the medium 
of an implied promise, had it not been suspended by some 
positive rule of law, but can give no original right of 
action, if the obligation on which it is founded, never could - 
have been enforced a t  law, though not barred by any 
legal maxim or  statute provision." This summary ex- 
presses the rule, we think, with as much precision as can 
be expected on a subject, where there is an excess of nice 
learning, and upon which there have been many decisions 
which it is difficult to reconcile with each other. I t  has 
been adopted, we see, with approbation in the Supreme 
Court of New Yorii, in a case analogous to the present- 
that of Xrnith v. Ware, 13 Johns. 257. 

If we  dismiss, as not constituting a sufficient considera- 
tion for the promise of the intestate, the supposed moral 
obligation incumbent on him to remunerate the plaintiff 
for his unexpected loss, we can see in neither count of the 
declaration, any other matters averred constituting such 
a consideration. This is not an action to recover damages 
for an injury done to the plaintiff's property. I t  is not 
an action on mutual promises, but simply to recover a sum 
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JUNE, 1837. of money promised to be'paid under certain circumstances ; 
HAFCHELL that is, if a cure was not effected. Now, in such an 

2). 

hM. action, it is certainly the general principle, and we are 
not aware of any exception embracing the case before us, 
that tbe consideration necessary to support the promise, 
must be some act or omission beneficial to the defendant 
(or accruing to a third person at the defendant's request) 
or prejudicial to the plaintiff. JoJtnson v. Johnson, 3 
Hawks, 556. 

No benefit has resulted to the defendant's intestate from 
being permitted by the plaintiff to incur the expense and 
trouble of endeavouring to cure the plaintiff's slave. No 
inconvenience or prejudice has been occasioned to the plain- 
tiff. The slave has not been injured-it is averred only that 
he has not been cured. No loss of service is charged or 
can be presumed, for the declaration avers that the slave 
was worthless when the plaintiff put the slave into the 
hands of the defendant's intestate to be cored, and con- 
tinues worthless. 

Whatever, therefore, might be the character, in foro 
conscientile, of the intestate's promise, in law it was with- 
out consideration and void. I t  is the opinion of this Court, 
that the judgment rendered below must be reversed, with 
costs t o  the appellant in  this Court ; and that judgment on 
%he verdict must be arrested. 

PER CCTRIAM. Judgment reversed. 

DEN ex dem. IiEDAR FELTON et Ux. v. JOSEPH R. BILLOFS. 

Where land was devised by a grandfather to a grandson who would, have 
succeeded to the grandfather's land in cnsc he had died intestate, it shall, 
upon the devisee's dying xi-ithout issue,dcscend to his first cousin on the 
part of his grandfather: rather than to a half-brother, who is not of the 
blood of the devisor, 

THIS was an action of EJECTMENT, submitted to his 
Honor Judge T o o n f ~ ~ ,  a t  Perquimons, on the last Circuit, 
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m the form of a case agreed, presenting the following J u ~ ~ , 1 8 3 7 .  

facts :- FFLTON 
Josiah Rogerson died seized of the premises in dispute, BiLz;pS, 

in the year 1806, having made his will, whereby he 
devised them as follows. " I  lend to my grandson, 
Obadiah Rogerson, a tract of land, that 1 purchased of," 
&e., (describing the premises in dispute), " three negroes," 
&c. Now, if the said Obadiah Rogerson should live to 
arrive at  the age of manhood, and beget heirs of his body 
lawfully, then the above property ir to him and his heirs 
forever ; if not, I give 2nd bequeath the above mentioned 
property unto my son, Jeremiali Rogerson, to him and his 
heirs forever." The devisee Obadiah lived to attain man- 
hood, and died without issue in the year 1836. Jeremiah 
Rogerson survived the testator, but died before Obadiah, 
leaving the feme lessor of the plaintiff; his only child. 8he  
is the grand-daughter of the testator Josiah, and the nearest 
relative of the devisee Obadiah, on the side of his grand- 
father, the testator, being his first cousin; and Obadiah 
would have been an heir of his grandfather, had the 
latter died intestate. The defendallt is the half-brother, 
exparte matema, of the devisee Obadiah, but is not of the 
blood of the testator Josiah. 

His Honor gave judgment for the lessors of the plaintiff, 
thinking that Obadiah t02k only an estate for life, and 
that the limitation over to Jeremiah was good as an 

executory devise ; and the defendant appealed. 

Kinney, for the decendant. 

Devereux, ccn tra. 

DANIEL, Judge.-Josiah Rogerson was the owner in fee 
of the land in dispute. He  made his will, and devised the 
lands as set forth in the case. It is admitted b y t h e  
parties, that the lessor of the plaintiff is heir at  law both 
to the testator Josiah, and also to the ulterior devisee, 
Jeremiah Rogerson, in case he could in law, take the land 
as executory devisee. But if Obadiah Rogerson, (who 
would have been heir at  law to the testator in case no will 
had been made) took the entire and absolute fee by the 
aforesaid devise, then the lessor of the plaintiff would be 
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JUNE* 1837- his heir on the part of the father, the testator, being first 
FELTON cousin. And the defendant is the brother of the half blood, of 

v. Obadiah Rogerson exparte matema. Let us suppose the case 
torest upon this point: then the act of assembly,passedin the 
year 1808 enacts, " That on a failure of lineal descendants, 
and when the inheritance has been transmitted by descent 
from an ancestor, or has been devised by gift, devise, or 
settlement, from an ancestor, to whom the person thus 
advanced would in the event of such ancestor's death, have 
been the heir, or one of the heirs, the inheritance shall 
descend to the next collateral relation of the person last 
seized, who were of the blood of such ancestor." If 
Obadiah Rogerson obtained an absolute fee in the land, 
by the devise in his father's will, then, as he would have 
been heir on the part of the father to this land, in case no 
will had been made by the father, and he (Obadiah) dying 
without lineal descendants, the inheritance shall descend 
from him, not as from an ordinary purchaser, but i t  sltall 
descend to the next collateral relation of the person last 
seized, (Obadiah) who were of the blood of the ancestor 
Josiah. The lessor of the plaintiff is that person. She  is 
the next collateral relation of the person last seized, of the 
blood of the devising ancestor; and thcrefore, is entitled to 
the land. The defendant, is not of the blood of Josiah 
Rogerson, and has no title. Let this case be viewed in 
any of the ways presented, the plaintiff still is entitled to 
recover. 

PER CURIADL Judgment affirmed. 
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MARY BETHELL, et al. v. SAMUEL MOORE, et al. 
BETHELL 

v. 
MOORE. 

The act of 1789, (Rev. c. 308,) requiring a will, when contested, to be proved 
by all the attesting mitucsses, if to be found, is satisfied by proof of their 
handwriting, if they are out of the statc, lunatic, or the like. 

Where thcrc are three attesting ~vitnesscs to a will, all of whom reside 
beyond the liniits of the state, proof of thc Ilandrriting of two of them is 
sufficient to admit the mill to probate. 

A cancellation is pimufacie a revocation ; but if made with the intent of 
executing a new mill, and that intent falls, the cancellation is conditional, 
and shall have no cffect. 

Cancellation of a will, by dralr-ing lines across it, is an equivocal act; and, 
whether it amounts to a revocation, depcnds upon the intention with which 
it was done. This intent may bc gathered fiom conteinporaneous acts of 
the testator; and wlicre hc cancelled his signature, and afterwards signed 
the will anew, and by a codicil attached referred lo it ; scaled the whole 
up together, and dcpositcd it anlong his valuable papcrs; the jury may, 
from these facts, infer, that thc cni?ccl!ation was not intendcd as an abso- 
lute revocation ; but madc with the view to o n o t h  mill, which was after- 
wards abmldoncd. 

THIS was an issue of D E V I ~ A V I T  VEL NON, as to four 
scripts propounded as the will r~f William Bethell, tried 
a t  Caswell, on the last Circuit, before DICK, Judge. One 
of them consisted of several sheets of paper stitched 
together, and purporting to be a will executed a t  Natches, 
in the statc of Mississippi, in February, 1833; and was 
attested by Samuel S. Cartwright, Stephen Lanier, and 
John Kerr. T o  this paper there were two signatures and 
two seals : the first signature was caucelled by having 
lines drawn across it, thus, Wjilili lcllnl Blelthlelll, hut was 
still legible : the second was in~niediately under the first, 
and was entire. The otlher three scripts purported to be 
three codicils, written on the same half sheet of paper, all 
bearing the same date, March 1834, and attached to the 
first script. The  plaintiffs provcd that the subscribing 
witnesses all resided beyond the limits of this state, t o  
wit, Lanier in Alabama, and the other two in Mississippi ; 
that after diligent search, no one could be found, who 
knew the handwriting of Cartwright; of which, therefore, 
no proof was otrered. Evidence of the handwriting of 
Lanier and Kerr  was offered, and, although objected to, 



312 IN THE SUPREME COURT 

J ~ N E *  1837. was received. I t  was proved further, that both the sig- 
BETHELL natures to the first script, were il? the handwriting of the 

v. 
340,,E, supposed testator ; and three wit!lesses testified, that every 

part of the three scripts prsrportinp to be codicils, includ- 
ing the signatures, was writfen by him ; aud t l ~ a t  all the 
papers were found shortly after his death, sealed up in an 
envelope, and placed in his desk, among his valuable 
papers; and in all respccts in the situation in which they 
were exhibited zt  the trial. 

His Honor, u p o ~ ~  this es-iclence, permitted the papers to 
be read to the jary ; nlthnugh objected to by the defend- 
ants. The first script was a fornaal disposition of the 
srlpposed testator's property. The first alleged codicil 
began asfollo\vs ; " Afy reasons for making this addition and 
clause to m y  will, is as follows : I wish my will to remain 
as i t  does," k c .  I n  several illstances he repeated provi- 
sions, (' as already given in the above will," or to belong 
to them" (the legatees) " as n-illcd." The second codicil 
contained the following clause: ci the balance of the 
money to be divided ns named io the within." T h e  
third codicil was unimporta~~t ,  n~ereiy giving a negro to 
his wife for life. 

The defendants prod~iccd the depositions of Kerr and 
Cartwright, who testified that Kerr wrote a will for the 
supposed testator in Kntches, in February, 1533, which 
was attested by thetn a~rd  Lailier: thot the supposed testa- 
tor was then sick, but of sound mind and memory : that 
his name was signed but once: that he did not at  any 
time after that day, re-execute or republish that will 
before them ; neither had they ever attested any other for 
him. 

Upon this case, the defendants prayed his Honor to 
instruct the jury, that the cancellation of his signature by 
the supposed testator, was a revocation of the will first 
above-mentioned; and that it was not republished as to 
the lands of which the testator was seized, by putting his 
signature to it a second time, nor by the codicils; and 
that the latter were not SO executed, as to make them a 
will of land. But his Honor declined giving this instruc- 
tion, and charged the jury, that if they believed the testk 
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mony the script offered as the original will, to wit, that JUNE, 1837: 
executed at Natches, was well executed by the supposed BETHELL 

testator ; and that it was not revoked by his cancella- M2RE, 
tion of the first signature-if they could collect from the 
testimony, that the cancellation was made for the purpose 
of adding to the will, and not with the intention of 
revoking it. But if they should be of opinion, that the 
cancellation was made with an intent to,revoke the will, then 
it was revoked thereby; and was not republished either by 
his signing it again, or by the due execution of the codi- 
cils. He further instructed them, that if they believed the 
testimony, they ought to find that the codicils were well 
executed to pass land, and this, notwithstanding they 
might find against the first script. The jury found the 
the four scripts to be the last will of the testator; and the 
defendants appea!ed. 

Badger and J. n'; Norwood, for the defendants. 

W. A. Graham, for the plaintiffs. 

RUFFIN, Chief Justice.-No question is made upon the 
three instruments which are wholly in the handwriting of 
the supposed testator. They are executed and proved 
in conformity to the act of 1784, (Rev. c. 225, sec. 5,) and 
are effectual to pass the lands which they purport to dis- 
pose of, as well as personal estate. The instrument which 
was prepared in Matches, and executed there, is also a 
good will of personalty; for to that purpose the re-execu- 
tion here by the second signature, and placing the paper 
with the others in the depositories of the deceased, are 
sufficient, although it had been previously revoked abso- 
lutely by cancellation. The only question, therefore, is, 
whether the Natches will is good as a will of lands. We 
think, upon the facts found by the jury, that it is. 

There was sufficient evidence of search for the subscrib- 
ing witnesses in this state, and of their residence in other 
states, to authorize proof of their handwriting, if they had 
been witnesses to any other instrument. We think the 
law does not place a will rlpon a different footing from 
other instruments in this respect. The act of 1789, (Rev. 
C. 308, sec. 1,) requires that a written will with witnesses 
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Jum,1837. thereto, shall, if contested, be proved by all the living 
~ ~ T H E L L  witnesses, if to be found. The expression " if to be found" 

0. 
M,,,, is not to be construed literally. I t  admits of exceptions, 

where the witnesses are incompetent, or their attendance 
cannot be compelled. The reason in such cases is the 
same as if the witnesses uere dead. The provision of the 
statute is but an adoption of the rule previously existing 
in England, upon the probate of a will upon an issue out 
of chancery; on which it is necessary to examine all the 
witnesses, because the heir is considered as having a right 
to evidence of his ancestor's testable capacity and inten- 
tion, from every one of those whom the statute calls around 
a testator, as guards against fraud on him, and imposition 
on those who would legally succeed to his estate. But 
several exceptions have been established. The insanity 
of one of the witnesses excuses the non-production of him, 
Berrett v. Taylor, 9 Ves. Jon. 382. So, if the witness be 
abroad, or otherwise not amenable to the jurisdiction of 
the court. In Carrington v. Payne, 5 Ves. Jun. 404, and 
Wood v. Stone, 8 Price, 615, one of the witnesses lived in 
the West Indies, and his testimony was dispensed with, 
and proof of his handwriting received. The case of 
insanity is a strong illustration of the necessity for the 
construction of the statute, which we suppose to be cor- 
rect. If that be admitted, the others follow upon a parity 
of .reason. I t  is true, a commission might issue to take 
their depositions. But in a case like this, it would pro- 
duce great delay, and be highly inconvenient. The 
witnesses live in different states, and could scarcely be 
expected to give useful evidence, without having the paper 
before them ; and that ought not to be allowed to be sent 
abroad, but upon the utmost necessity. After all, the 
witnesses might refuse to testify; and the Court can do 
nothing more than ask them. I t  was not the intention of 
the legislature, that in such cases, the will should be lost. 
In Hampton v. Garland, 2 Haywood's Rep. 147, it was 
held, that a witness who was disinterested at the 
attestation, but had become interested before the trial, 
need not be offered, notwithstanding our statute. The 
same thing was admitted in Crowell v. Kirk, 3 Dev. Rep. 
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355 ; and it was there' laid down by my brother DANIEL, JUNE, 1837. 

that where an attesting witness to a will is abroad, it is BETHELL 
sufficient, as in other instances of instrumentary proof, to MGRE. 
give evidence sf his handwriting. 

T h e  Court is also of opinion, that sufficient evidence 
was given to allow the paper to be read to the jury, 
although the handwriting of Cartwright, one of the wit- 
nesses, was not proved. The signatures of the party 
deceased, and of Lanier and Kerr, two of the witnesses, 
were proved ; and if they had been the only witnesses, it 
would have been sufficient ; because the statute requires 
the attestation of but two witnesses. Mow it would have 
been in this case, if the parties had rested on that evidence, 
we do not say. Perhaps those who offered the will, were 
excused from more by their inability, upon inquiry, to 
find a person in this state, who could prove Cartwright's 
hand. But if not, the defect seems to be entirely cured 
by the evidence oEered on the other side. They took the 
depositions of Kerr and of Cartwright himself, who testi- 
4ied to the sanity of the party deceased, and the execution 
of the paper as his will, which was duly attested by those 
persons and Lanier, and which was the mly paper of the 
kind which either of those persons ever attested. By this 
evidence, every thing is proved, which is required-the 
capacity of the party and the identity of the instrument- 
and if the jury believed the evidence, they might find 
that the party deceased thereby devised. 

The  remaining questions made a t  the trial were, 
whether this instrument had been revoked ; and if so, 
whether it had been republished. Upon the latter point, 
his Honor instructed the jury against the instrument, 
holding that it could not be republished, either by a second 
signature, or by the recognition of it as his will, in the 
codicils appended to it. The better opinion in England 
seems to be, that a paper duly executed according to the 
statute of frauds, incorporates into itself another paper, 
existing a t  the time, by such reference to it as identifies it 
beyond doubt. But all do not seem to be entirely agreed 
in that opinion. There are yet more doubts upon the 
power to incorporate or republish a previous paper, not in 
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JUNE, 1857. the handwriting of the party deceased, by reference to it, 
~ ~ ' ~ H E L L  however clear, in a subsequent one, written by the party 

'. himself, upon the words of our act of 1784, (Rev, c. 225, MOORE. 
Whether a Sec. 5 , )  which require " such will, and every part thereof, 
papernot to be in the handwriting of the person whose will it 
written by 
the testator appears to be." In the present state of this case, how- 
becomes a ever, the question does not arise, as the jury found in par1 of his 
will, by favour of the instrunients generally, and the appeal was 
being refer- 
redto in % talien by the caveators. The Court therefore expresses 
willwritten no opinion on this point, but proceeds to the other. 
wholly by 
hirn, and The act of 1819, (Rec. c. 1C04, sec. 1,) makes a will 
deposited revocable by another wdl in writing, or other writing 
among his 
valuables 7 declaring the same, or by burning, cancelling, or obliterat- 
Qua ing the same, by the devisor himelf, or in his presence, 

and by his direction and consent. The statute does not 
define what is such a cancellation or ohiiteration as shall 
amount coaclusively, to a revocation of a will. Burning, 
or  the utter destruction of the instrument by any other 
means, are clear indications of purpose, which cannot be 
mistaken. But obliterating may be accidental or may he 
partial, and therefore is an equivocal act, in reference to 
the whole instrument, and particularly to those parts that 
are  unohliterated. S o  cancelling by merely drawing 
lines through the signature, l e a ~ i n g  it legible, and leaving 
the body of the instrument entire, is yet more equivocal, 
especially if the instrument be preserved by the party, and 
placed in hir depository as a valuable paper. I t  may be 
admitted that the slightest act of cancellation with intent 
to revoke ebso!utely, although such an intent continue but 
for an instant, is  a total and perpetual revocation; and 
the paper can only be set up as a new will. But that is 
founded upon the Intent. Without such intention, no such 
effkct can follow; for t ! ~ e  purpose of the mind gives the 
character to the act. When, therefore, there appears 
what may be called a cancellation, it becomes necessary 
to look at  the extent of it, a t  all the conduct of the testa- 
tor, a t  M hat he proposed doing at  the time, and what he 
did afterwards, to batisfy the mind whether that was, in 
fact, meant as a cancelling, and was to operate as a renova- 
tion immediately and absolutely, or only conditionally, 
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upon the contemplation of something else tlien in view. Jw41837. 

For a1 though every act of cancelling imports prima facie, BETHELL 

that it is done anirno revocancli, yet it is but a presumption 
which may be repelled by accompanying or subsequent 
circumstances. I n  the GoodsgApplebee, 1 Ilagg. 143, a 
will wasaltered in  pencil, with the view that another might 
be drawn up, and then the testator cancelled it, and deli- 
vered the paper to a person to have the new draft prepared, 
but died before it was-finished. Sir Jam NICHOLL held 
that cancellation to have been merely preparatory to 
making a second will, and conditional only; and, there- 
fore, not to be a revocation. U ~ o n  the same principle 
proceeds the cases of Burtens?~.c~w v. G i l h t ,  Cowper's 
Reports 52, and others of that  class, in which an 
express revocation by a second wtll is held not to destroy 
the first will, if the revoking 1% i l l  be itself revoked or 
destroyed,! and the first preserved. Onions v. Tyrer, 1 
Peere Wms. 333, is a still stronger case; for there, after 
executing the revoliing instrument, the party cancelled 
the first will by tearing off the seal. Yet because it was 
apparent from the contents of the two instruments that 
the latter was intended to be a mere substitute for 
the former, and as that could not operate as a will for 
want of the necessary attestations, i t  was held that both 
the express revocation, and tha t  implied from the cancel- 
lation did not eKectually revoke the first will. The act 
was regarded as a dependent one, to operate upon the 
supposition that the seco~x! nil1 n z s  duly executed, and 
therefore was said to be on that condition. Consequently, 
in the event, it could not be absolutely a revocation. So, 
in Hyde v. Hason, 3 Eq. Cas. Abr., and cited by Ldrd 
MANSFIELD, in Gocdrig?ti v. Gluziw, 4 Bur. 2512, a testa- - 
tor executed his will, in duplicate, of which he kept one, 
and delivered the otller to his executor. The testator 
made umiy and essential alterations ill his own copy. and 
wrote another will, nearly correeponding to it as altered, 
but never completed it. Upon a comnlission of review, it 
was held that the testator made the alterations and oblite- 
rations only upon the design to make a new will, and as 
that was never carried out, the first should stand; and 
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JUNE, 1837. much stress was laid on the testator's letting the executor 
BmHkLL keep his duplicate, as aiding the presumption that the 

11- first will was not to be absolutely destroyed, unless a 
MOORE. 

second should be made. Winsor v. Pra t t ,  2 Brod. & 
Bing. 652, is another strong case. I n  it Chief Justice 
DALLAS says, that " he takes the rule to be, that where a 
testator designs to revoke a former will by an instrument 
making new dispositions, he discovers only a conditional 
intention to revoke ; in ot1.m- words, his intention to revoke 
is so coupled in appearance with his new testamentary 
act, that unless he completes such testamentary act, he is 
not looked upon in law as manifesting a deliberate pur- 
pose of revoking. The t@ect of canceling depends upon 
the validity of the second will, and ought to be taken as 
one act, done a t  the same time ; so that if the second will 
is not valid, the cancelling of the first being dependent 
thereon, ought to be looked on as null and inoperative." 

These cases come up fully to that now before us. 
Supposing that we arc to look upon the signature, though 
not efficed, as cancelled by the lattice lines through it, 
the inquiry remains, whether that was done with the 
intent to revoke the instrument, and if so, to do it imme- 
diately and absolutely. I t  may be admitted that the 
legal presumption is in the affirmative. Still there is 
enough here to go to the jury as evidence that the revoca- 
tion was not self-subsisting, but was with the further view 
of malting a new will, with alteratiom; and that the 
testator irnrnediately changed that purpose, and preferred 
that his will should stand, and the alterations be introduced 
by way of codicil. I t  cannot be assumed, without any 
evidence to the point, that the crossbars were made over 
the signature a t  a different time from that of writing the 
codicils and signing all the papers. If done a11 a t  the 
same day, the intent very strongly appears. The  party 
intended to dispose of his whole estate, as is clear from 
the codicils alone. In  them he adopts the first paper in the 
strongest language. They are written on the same sheet, 
and are called " additions to his will ;" and begin with the 
words ' 6  I wish my will to remain us i t  is, only," &c. ; and 
there are subsequetltly other clauses of the like import. 
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It is clear, likewise, that the testator intended that his JUNE, 1837. 

estate should go according to the provisions of this paper; B E ~ H ~ L ~  
and w e  are to suppose, in the point of view now under MzRE. 
discussion, that it cannot do so under the paper as a 
republished will. If  so, the argument is almost conclusive, 
that the cancellation was not anima revocnndi, defini- 
tively. As in Onions v. Tyrer, the estate was intended 
for the same persons ; and, therefore, the revocation implied 
must be taken to have been on condition that a new will 
was made, or  that the old one would be good as repub- 
lished by signing it again, and by the codicils. As, in 
fact, the party did not make a new will, and it turns out 
in law, that the old one was not thus republished, the 
whole purpose to which the cancellation was preparatory, 
has failed; and, therefore, the first ought to stand, as 
unrevoked. The reference to it in the codicils, and the 
preservation of all under the same sealed envelope, are  
much stronger than the circumstance relied on in Hyde v. 
Mason, of the testator not calling for the duplicate left 
with the executor. I t  is asked, why cancel, if not to 
revoke, in this case ? But it may be asked in reply, why 
cancel simply to republish? For  it is clear, that the 
party intended the popcr ty  to go by the paper, either as 
being unrevoked or republished. If  a republication was 
not intended (and it seems almost absurd that it should 
be), then the supposed revocation must have been with 
the view of making a new will; which was never carried 
out, and probably was instantly abandoned. If that 
be the truth of the case, the revocation referred to the 
making of a new will, and was not to take effect before 
the occurrence of the relative act, namely, the execution 
of a new and effectual will. The documents indicate this 
train of thought in the mind of the party. Intending a 
will with most of the provisions of the old one, but with 
some change, he at  first purposed that the whole should 
be in one instrument; accordingly, he drew his pen 
across his name on the old paper. Then it occurred to 
him, that he might make the alterations by a codicil ; and, 
from hurry, o r  to save the trouble of writing all over 
again, he determined to give that form to the instruments, 
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JUW 1837- and not to revoke the first will. Hence the beginning 
BETHELL words of the first codicil : " I wish my will to remain as 
M,"dRE, it is, only," &c. It is the natural language of a person 

in his situation to himself. I t  is also a declaration to those 
who might find the paper after his death, that the apparent 
cancellation was not to be taken, as by itself it might be, 
to be evidence of a final revocation of that paper. ' The 
contrary being my meaning, I evince it to you by reinstat- 
ing my signature, and  by writing a codicil on the same 
paper, and therein saying that the first i.9 still nzy will, and, 
therefore, never was definitely revoked.' In every point 
of view, therefore, we think the Court and jury were 
warranted in s a y i q  that the revocation of this instrument 
was not established by the evidence, and that the pre- 
sumption of i t  was repelled. 

Judgment affirmed; which is to be certified to the 
Superior Court of Caswell, that further proceedings may 
be had in the proper Court for the full probate of all these 
papers, as being together the testament and last will of 
the testator, to pass his personal and real estate, therein 
disposed of. 

PER CURIAI. Judgment affirmed. 

DEN ex dem. ANDREW HOYLE v .  LERAY STOWE. 

A deed of bargain and sale made by an infant, is avoided by his executing 
upon his arrival at full age, another deed of the same kind, and for the 
same land, to a different person. 

I t  seems, that to ratify a bargain and sale made by an infant, some act done, 
afier full age, proceeding upon the notion that the estate created by the 
deed subsists, is necessary, as the receipt of the purchase-money, or the  
like. But if declarations be suficient for that purpose, they must be clear 
and unequivocal, and made with a view to its ratification. 

EJECTMENT for a tract of land, tried at Mecklenburg, on 
the last Circuit, before his Honor Judge SAUNDERS; when 
the case appeared to be as follows. 

Thomas Houston was seized in fee of the premises in 
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the declaration mentioned, under the will of his father, JUNE, 1837. 

subject to a term therein given to the testator's wife ; and HOYLE 
V .  being so seized, conveyed the premises by deed of bargain 

and sale, to the lessor of the plaintiff, on the 19th day of No- 
vember, 1827. Prior to that time, the defendant entered 
into possession of the land, under a lease from the widow9 
and was thus possessed on the 10th day  of December, 
1828 ; and on this last day the defendant purchased the 
premises and took a deed of bargain and sale therefor, 
from the same Thomas Houston, who came to the age of 
twenty-one years, in October, 1828. The term bequeathed 
to the widow having expired, the defendant continued his 
possession, claiming the fee under the deed of Thomas; 
whereupon this action was brought on the 5th day ofApril 
1831. 

On the trial, the lessor of the plaintiff objected to evi- 
dence offered on the part of the defendant, tending to 
establish the infancy of the bargainor when he executed 
the deed to him, the said lessor: but it was admltted by 
the Court ; and upon it the jury foundthat fac t .  

The  lessor of the plaintiff then gave in evidence the 
depositions of Andrew Allen and of Mary Friddell. The  
latter, who is the mother of Thomas Houston, stated that 
she resided in Tennessee, and that her son was living with 
her until he came into North Carolina shortly before he sold 
and conveyed to Stowe : that when he was about setting 
out she heard him say, that Hoyle had paid him honourably 
for his land, and that he was solicited to sell it again; but 
that he then promised her that he would not. Allen stated, 
that the evening before Houston left home, he informed 
the witness, that he mas solicited by some persons to sell 
his land again, and he asked his advice upon i t :  that to 
a n  inquiry of the witness, he answered, that he had once 
sold to Hoyle, who had paid him honourably, but those 
who solicited him to sell, wanted to make out to him, that 
he was not then of age. The lessor of the plaintiff also, 
gave further in evidence, that after Houston arrived in 
this state, he stated to a witness, that Hoyle had paid him 
a fair price for the land, and that he had spent the money ; 
but he did not say what he intended to do. 
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J u ~ ~ , 1 8 3 7 .  The counsel for the plaintiff's lessor thereupon insisted 

HOVLE before the Court and jury, that although the said Houston 
v -  might have been an infant when he executed the deed to 

STOWE. 
the lessor of the plaintiff, yet the defendant could not take 
advantage thereof in avoidance of the said deed : that the 
said deed was not void, but a t  most only voidable, Ly the 
act  of the said Houston ; and that he had done nothing 
whereby the same wag avoided: and that the said deed, 
although originally voidable, admitted of ratification and 
confirmation by the said Houston, after full age ; and that 
if the jury believed the witnesses who deposed to the acts 
and declarations of the said Houston, he did thereby 
recognize, ratify, and confirm the same, so that it could 
not afterwards he avoided by him, nor be impeached in 
this action. 

T h e  Court instructed the jury, that the deed to the 
lessor of the plaintiff was not void, although Howton 
might have been an infant a t  the time he made it : that it 
was voidable, and might be disaffirmed by him; and that 
he, and others succeeding to his rights, might take advan- 
tage thereof: that Houston could also waive the exception 
to the deed, which he might take on the ground of his 
infancy, and after full age might atfirm and ratify it as his 
deed : but that the facts a r~d  declarations deposed to by the 
witnesses although occurring after the full age of Houston, 
and before he made the deed to the defendant, did not 
amount in law to an assent to, and affirmance of the said 
deed to the plaintiff's lessor, so as to disable the said 
Houston from conveying the premises to the defendant 
by the deed he afterwards executed to him. A verdict was 
given for the defendant ; and from the judgment rendered 
thereon, the lessor of the plaintiff appealed. 

A. M. Burton and Badger for the lessor of the plaintiK 

D, F. Cnldzoell, for the defendant. 

RUFFIX, Chief Justice, after stating the case as above, 
proceeded as follows:-The plaintiff's ol)jection to the 
evidence, and the first part of the instruction prayed by 
him, rest on the same position. I t  is, that the disability 
of infancy can he insisted on only by the infant himself, 
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or  his privies in blood ; and that a privy in estate cannot JUNE, 1837. 

allege the infant's deed to be void. I t  map be true, that HOYLE 

the infant or  his heir alone can disaffirm his deed. I t  is ST&E. 

his privilege ; and until he shall treat the deed as aoid, o r  ~ h ,  disabi. 

ac t  upon a right to the estate as if a deed did not exist, :;zf'by 
third persons may not assume the privilege. But after the insisted on 

party bas disaRirrned his deed by a n  act legally sufficient $&Y$ 

for that purpose, then his d ienee ,  and indeed all persons, his privies 
in  blood: may treat the deed as null; for it is then all one, as if it priviesin 

never had existed. If this were not so, land once conveyed estate can- 
not take 

by an infant and resumed by him, would be forever after advantage 

unalienable. His Honor, therefore, laid down the law ofit. But 
after the 

properly, that the party to this deed might disaflirrn i t ;  infant ha, 

and when that was done, that others might take advan- ;~'~~~~y 
tape of the disaffirmance. be disaf- 
D 

The  remaining questions are, whether the deed to Hoyle ~ ~ ~ $ ~ n .  
was in this case disaffirmed and avoided ; or whether it 
was ratified or confimed. 

Before proceeding to discuss these points, it is to be 
first observed, that in the Superior Court, an important 
proposition was yielded to the pIaintiff; which is, that the 
deed in question was only avoidable and not void. Tha t  
is the doctrine of the case Zouch v. Pm-sons, 3 Bur. Rep. 
1794, and has been subsequently recognized upon the 
authority of that case. But the point does not seem to 
be a t  rest. It involves much learning, and there wil! be whether 

found on it, an irreconcilable conflict of opinion among thedeed of 
an infant is 

judges and jurists of great eminence. While some deeds ,,,id,or 

of infants are agreed on all hands to be void, and it is said only void- 
able? Qu. 

that others are voidable, it is seen that those who hold the 
latter opinion, differ as to the principle which prevents 
them from being null ab origine : it being held by some, to 
be the solemnity of the instrument; by others, the delivery 
of the thing conveyed by the infant personally ; and by 
others, the apparent benefit or  disadvantage of the infant. 
I t  is not proposed to go into this discussion; for the deci- 
sion of the question is not necessary to the decision of this 
case. I t  is not, indeed, readily apprehended what is 1s not a 

deed of meant, when it is said that a deed of bargain and sale bargainand 

by an infant, is only voidable. It may be that i t  sale byan 
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.Frrs~, 1837. is not void in the sense, that the other contracting party 
HOYLE or strangers can so treat it ; or in the sense, that it admits 

". s f  confirmation by some method or other a t  the full age of Sxomd 

i2fAnt in- the bargainor. But it is a different question, whether 
efficacious as against the bargainor himself, or those in privity with 
until con- 
fimed; and hims i t  is not to be regarded as inefficacious until it be 
must the confirmed : whether the evidence of confirmation must not 
proof of 
confirma- come from the bargainee, to cure the original defect of his 

"lne title : or whether the evidence of the avoidance is to come 
from hiin 
claiming from the other side to get clear of the deed as a convey- 
under it  ? 
(2 u 

ance? An entry mill avoid a feofhent made by 
Afeoffmenf an infant. It is necessary, because the feoffinent 
by aninfant passes the land itself, whereby the feoffee gets a defeasible 
mils1 be 
avoided by estate, and that must be divested before another can have 
an entry such a right as is necessary to maintain an action for the before ano- 
ther person possession. But a deed operating under the statute of 
can main- 
tain eJect- I IS~S ,  does not pass the land, but only the use; and the 
meill, be- statute transfers the possession to such use as the contract 
cause it 
passes of the parties raised. Now, an infapt has not capacity, in 
land itself, the view of a Court of equity, to contract for the sale of 
and creates 
a defeaslbie his land ; and his contract raises no use which can be then 

enfwrced. How, then, upon his bargain and sale,can he 
But a deed 
operating stand seized to a use, which the statute can execute? 
under the Lord COKE lays it down, that a deed of an infant, operat- 
statute of 
uces, does ing under the statute of uses, will not pass the land, and 

trans- may be avoided by the infant when he will; for i t  is of no 
fer the 
land, and efecb to mist a use. 2 Inst. 673. Then no act of the 

rLzz:h bargainor is necessary to revest his estate ; for as between 
executed as him and the bargainee, it never vested in the latter, nor 
are enforc- 
ed inchan- was out of the fornier. If the bargainee were to bring tres- 
C ~ Y ;  and pass against his bargainor, the latter might give his infancy 
no use is 
thereraised in evidence on not guilty or liberzcm tenernenturn ; for it 

the could be done in no other way. I t  is not perceived either, 
tract of an 
infant to why the infant may not a t  once bring ejectment for the 

g,t'prt land, without a previous disaffirrnance in pais;  for the 
raems thing to be avoided ia not as estate, but simply the deed. 
therefore, 
that itmay I f  an infant be S U G ~  on his bond, he disaffirm? it by plea 
be dinat: aimply. If he ae!ls personal chattels, he disaffirms the 
firmed 
withou[ ,,l whole contract, whether by delivery or by deed, by suing 
mtrylmd for the chattels; which is the constant course. It is 
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t&rwise in the case of land, when the conveyance ope- Jm~, l837 .  
rates by way of transmutation of the possession. But a 
deed of bargain and sale is out of the reason of that. v. 

STOWE. Upon principle, therefore, it would seem that ejectment by plea of 

on an infant's bargain and sale cannot be maintained norguilty, 

against the bargainor, or one in possession under him, ~ f n ~ ~ ~ , " . m  
unless a confirnntion after full age bc shown; as without turn. 

it, the lessor's title is in itself defective. The  reasoning A n d  also 
that eject- 

in Zouch v. Parsons, tends to the contrary ; t h o ~ ~ g h  the ment can- 

particular point decided, may stand with it. That was, 
that the infant heir of a mortgagee in fee might, after pay- on it with- 

out show- ment of the mortgage money, convey the premises by lease i,,g, con- 

and release. When the case has heen subsequently dis- firmtion 
after full 

cussed, it has been generally allowed to be right on this ag, 
ground, if no other; that by a modern statute the infant 
was compellable in the Court of Chancery to convey the 
land ; and therefore, that one Court could not hold the act 
to be void, when voluntarily done, which, if not thus done, 
another Court would coerce. I t  is to be observed, how- 
ever, that although the Chancellor would in such a case 
decree a conveyance, it is to be considered what species 
of conveyance would be proper, and that he ought not to 
select one that upon its face would be ineffectual at  law, 
unless prescribed in the statute. But it is certain that 
Lord MANSFIELD, and his associates, did not place the 
decision on that principle; but, on the contrary, treated 
it as a general question on the capacity of infants to con- 
vey. T o  the general proposition, that an infant's deeds 
of bargain and sale, or lease and release, are not void as 
against himself, the foregoing doubts have been suggested. 
The  most serious dissarisfaction with i t  has been indi- 
cated, not unfiequently, and judicially; and Mr. Preston 
in his able Treatise on Conveyances, p. 249, besides other 
respectable writers, has aninmdverted on it in a strain 
which is unusual in the profession. It is certain, a t  least, 
that the general reasoning in Zouch v. Pursons, is not, a t  
this day, received as settled law. I ts  adoption or rejec- 
tion is not indispensable in the case before us ; and there- 
fore, it has been deemed proper, whik it is not denied, to 
let i t  be seen that an approbatioh of i t  is not to be inferred, 
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JUNE, 1837. as it might, from a silent acquiescence in the terms used 

H~~~~ in the instructions delivered to the jury. 
If  this deed be only voidable, and admitted of confir- 

mation, the Court is clearly of opinion, that it has been 
avoided by the making of the deed to the defendant, and 
had not been previousiy confirmed. I t  seems to be quite 
well established, that a deed of bargain and sale to another 
person after full age, is a complete disaffirmance and 
destruction, on the part of the bargainor, of his prior deed 
of the same kil~d, executed during infancy. No cases in 
the English books, directly in point, have been found. 
T h a t  of Frost v. wolt)erton, Str. 94, is most nearly analo- 
gous. I t  was a fine, with a declaration of the uses by an 
infant ; and after full age he made a second declaration of 
other uses. I t  was held, that the estate should go accord- 
ing to the latter. But in Jackson v. Carpenter, 11 John. 
Rep. 539, and Jackson v. Burchin, I4  John. Rep. 124, the 
Court of New Yorli held that a second deed, as an  act 
equally solemn and notorious as the first, was an effectual 
avoidance of it ; and in one of these cases the bargainor 
was out of possession. I n  the case before us, the rule 
need not be carricd so far. Here Hoyle was never in 
possession, actually or  constructively ; but the defendant 
had the possession under the lease from the widow, and 
took his deed while thus in possession. T h e  bargainor 
therefore did all that he could do in avoidance of his first 
deed; which must suffice, since the deed was in some 
way voidable. I n  this respect, the case is like that of 
Tucker v. Moorland, 10 Peters's Rep. 59; in which Mr. 
Justice STORY delivered the opinion of the Court, and 
elaborately investigated all the questions debated before 
us, and came to the same conclusion on this point. 

In  the same case, the Supreme Court of the United 
States furnishes the authority of their judgment, " that if 
one after full age voluntarily and deliberately recognize a 
deed, which he made during infancy, as an actual convey- 
ance of his right, or during a period of several months 
acquiesce in the same without objection, yet he may 
impeach it on account of his minority ;" and may do so by 
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thereafter conveying the land by bargain and sale to Ju~~,1837. 
another person. I t  was held, that neither proposition Harm - .  
insisted on by the plaintiff, is true;  that recognition 
merely of the existence of the conveyance was not, itself, 
a confirmation, and a fortiori, that acquiescence could not 
be. I t  is singular, if a bargain and sale of an infant 
was deemed in England to be voidable only, that no deci- 
sion of the courts of that country, or a dictum, can be found 
upon the question, what acts or matters will avoid it, or 
will constitute a confirmation, and impart validity to it. 
The  cases of acceptance or payment of rent after full age, 
on a lease made .during infancy, which are stated in the 
books as confirmations of the lease, do not cover the ques- 
tion raised by the record before us ;  for those are acts 
which in themselves are evidence of a tenancy, and, in the 
nature of an estoppel, create an interest in the other party. 
Even the receipt of rent by the wife, after the death of 
her husband, is a confirmation of a lease of her land 
made during the coverture. Doe ex clem. Collins v. Weller, 
7 Term Rep. 474. 2 Saund. 190, note 9. In those cases 
there is a benefit arising and received by a distinct act  
after the party is suijuris, In Baylis v. Dinely, 3 Mau. 
& Selw. 482, to a plea of infancy to debt on a bond with 
a penalty, it was replied, that after full age, the defendant 
ratified and confirmed the bond. On demurrer, the repli- 
cation was held to be had, because it did not set forth 
how or by what means the ratification was niade; and 
Lord ELLENBOROUGEI declared himself of opinion, that the 
requisite act of confirmation after full age, should be of as 
great solemnity as the original instrument. I t  may be 
doubted, then, whether any verbal declarations will 
suffice ; or any laches or acquiescence, unless for so long a 
time, that the possession under the deed constituted per se 
a title. W e  find but a single case decided anywhere in 
the affirmative. But that isone in our own courts. Houser 
v. Reynolds, 1 Hay. Rep. 143. I t  is shortly reported, and 
was, morever, decided by a single judge a t  Nisi Prius, 
upon the authority of the cases on the acceptance of 
rent, cited from the common place books, which do not 
seem applicable, as has been already remarked. Bv,$ 
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Jum1837. admitting that case to be law, it is only an authority 
HOYLE where the declarations are directly between the parties to 

2). 

s,,,,, the deed, and contain an explicit recognition of the deed, 
and expression of the maker's satisfaction with i t ,  as a 
conveyance. Nothing less, we think, ought or can suffice. 
Even the persona1 contracts of infants do not bind upon 
the mere recognition of them after full age, nor upon the 
acknowledgment that the debt is due; but only upon a 
ratification by express promise; or by an unequivocal 
act, from which the inference is certain, that a legal 
liability mas meant to be acknowledged. Much less 
shouid loose and ambiguous words, from which inferences 
of opposite kinds may be drawn, uttered incidentally in 
casual conversations, and without deliberation, and without 
any view a t  the time of thereby confirming his previous 
voidable deed, deprive the person of his right in the 
realty. The  conversations of Houston with Allen, and 
after he came to this state, are nothing more than 
acknowledgments of his having made a contract with 
Hoyle;  without the least reference to any deed that he 
had made, or might have made ; and expressly leaving 
i t  uncertain, whether or not he would acquiesce in the 
sale. The same may be said of the ecidence of his mother, 
except that he promised her that he would not sell the land 
again. But she does not explain his reason, or her own, for 
wishing such a promise. I t  might have been, that she 
desired that he would not sell to any person, but keep his 
paternal estate; and that he assented on that account; 
which mould imply an intention to disaffirm the contract 
with Hoyle. She may have wished him to complete the 
sale to Hoyle ; and he may have replied as he did, merely 
to gratify her, and without an intention of fulfilling his 
promise. On the other hand, it is said that he might have 
had such an intention; and therefore it is insisted for the 
plaintiff, it should have been left to the jury quo animo? 
But the answer is, that it does not appear the mother 
knew that he had executed a deed: neither made any 
allusion to it. How, then, could this  articular instru- 
ment he thereby confirmed, as the son's deed ? There is 
poevidence that the conveyance was in her mind,or in  his: 
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much less, that either intended what then passed as a 3u~~11537- 
ratification of it as a conveyance. In  the cases cited from H O Y ~ z  
Johnson's Reports, the declaration of the bargainor to the 

ST:WE, 
second bargainee, at the time of executing the deed, that 
he had made the first deed twelve years before, and arp 
acquiescence during all that time, were not deemed obsta- 
cles to the operation of the second deed, either as Sn act 
in avoidance of the first deed, or as passing the title to the 
last purchaser. 

W e  think, indeed, that there ought to be some benefit 
arising to the bargainor, and distinctly received by him, 
after full age ; ar, at the least, a plain, positive, and express 
ratification, by declarations made with that view. W e  do 
not lay it down that this last, even, will do. It  would 
rather seem, that there should be some act which, inde- 
pendent of the words, imperts an estate or interest in the 
bargainee, or an acting in fulfilment of the contract, on 
which the deed was given; as if the bargainor purchase 
and take a conveyance for a part of the same premises; or 
receive a part of the purchase money after full age, or the 
like. But if declarations are in any case sufficient, those 
proved in this case have no tendency to establish the rati- 
fication of the deed, but could only mislead the jury. The 
Court therefore, properly told thetn, that they did not 
amount to an affirmance. After the clear act of disaffirm- 
ance shown on the part of the defendant, the onus was on 
the plaintiff to establish a previous ratification, or confirm- 
ation, as it is called. That he could not do by proof of 
declarations from which, by possible or strained construc- 
tion, the ratification might ingeniously be inferred; but 
only by such as imported a present, express, and direct 
intent thereby to ratify. 

PEE CURIAM. Judgment affirmed. 
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JUNE, 1837. 

SMALLWOOD 
2). 

MARCUS W. SMALLWOOD v. SAMUEL SMALLWOOD. 

SMALLWOOD. 
An acknowledgment or promise, to repel the statute of limitations, must be 

distinct and explicit ; and where the plaintiff's claims consisted of two debts 
only, one of which was barred, a letter from the defendant to him, as fol- 
low~-'~ I do now, and have always appreciated your favours and kind- 
nesses to me ; and they shall not go unrewarded by me ; but I sh l l  want 
some little time to meet your demands,"-is too vague to entitle the plain- 
tiff to recover,as it may apply only to the debt which was not barred. 

ASSUMPSIT, in which the plaintiff declared, first, upon a 
promise by the defendant to pay as soon as he, the defen- 
dant, was able, averring his ability. Secondly, upon a 
promise to pay on request. Pleas, non assumpsit, and the 
statute of limitations. 

Upon the trial, at Beaufort, on the last Circuit, before 
his Honor Judge NASH, the plaintiff proved that the defen- 
dant was indebted to him in two several sums, one for two 
hundred dollars, which accrued in the year 1830 ; and the 
other for five hundred dollars, due in the year 1833. The  
defendant proved a payment of the last, and relied upon 
his plea of the statute of limitations, as to the first debt. 
To  repel this defence, the plaintiff read the following 
extract of a letter from the defendant to him, dated Janu- 
ary the 19th, 1836. 

l6  Dear Brother :-Having been engaged rather more 
than common, since my return, I have neglected to answer 
your letter. You say I have property worth twenty-five 
thousand dollars : I suppose this so, taking into considera- 
tion the present price of slaves. I do now, and have 
always appreciated your favours and kindness to me : they 
shall not go unrewarded by me ; but I shall want some 
little time to meet your demand." 

His Honor instructed the jury, that this letter prevented 
the statute from barring the plaintiff's claim for the two 
hundred dollars ; that the word demand contained in it 
extended to every debt which the defendant, at the date 
of it, owed the plaintiff, whether consisting of one, or of 
several distinct sums: that from it, they had a right to 
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infer the contents of the letter to which it was an answer ;  JUNE,]^^^. 

and if they believed that the plaintiff's letter contained a S m ~ ~ w o o ~  
v. 

demand for the two hundred dollars now in controversy, s,A,L,o, 
as well as the five hundred dollars which had been paid, 
the answer took both sums out of the statute; and that it 
was the duty of the defendant to show them, that the 
promise contained in the letter of the 19th of January, 
1836, did not extend to the two hundred dollar claim, but 
was confined to that for five hundred dollars. A verdict 
was returned for the plaintiff; and the defendant appealed. 

W. C .  Stanly, for the defendant. 

J. H. Bryan, and B. F. Moore, for the plaintiff. 

RUFFIN, Chief Justice.-A slight examination of the 
reports discloses such a fluctuation of opinion upon the 
question presented by this case, that it is at once perceived 
to be impossible to lay down, what acknowledgment will 
or will not take a parol promise out of the statute of limi- 
tations, without coming in conflict with some previous 
adjudication, or, more probably, a series of adjudications. 
W e  shall not, therefore, pretend to go through the cases, 

- 

either ip an attempt to reconcile them, or to sustain our 
judgment by the authority of any of thern, as being the 
best precedents. W e  think it  sufficient to remark, that it 
is now a good many years since the courts of England and 
of this country, generally began to regard the statute of 
limitations as a beneficial law, promoting repose, and 
necessary to secure individuals from stale demands; 
demands deemed by the legislature to be unfounded, 
simply because they are stale. I t  has therefore received 
a benign interpretation, with the view to its execution in 
its spirit. T o  insist on the protection provided in it, has 
not of late been looked on as an attempt to take an uncon- 
scientious advantage, and avoid the payment of a just 
debt, although in some instances it may be so ; for the 
legislature, thought it so generally just, that the? enable 
all persons to rely on the lapse of time as a bar. It is not 
then the duty  of judges, as upright men, to withhold that 
protection, upon evidence, that possibly or probably, the 
debt had never, in fact, been paid. The principle of con- 
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JUNE, 1837. struction, which takes a case out of the statute, upon infer- 
SMALLWOOD ence or evidence of the probable subsistence of the debt, is 

v.  
Sx,,,,,oD, absurd; since satisfaction was always an answer to the 

action, and the plaintiff ought to make out his case by 
more evidence than will merely incline the scale to his 
side. The true principle of the statute is, that time is a 
presumption, and a strong presumption, of satisfaction. 
It is not a presumption of the very fact, to be deduced by 
the country; but it is a definite and positive legal pre- 
sumption, declared by the legislature, and to be observed 
by the judiciary. To repel it, the plaintiff ought to give 
distinct and plain proof that the debt is unpaid; which, 
according to the statute, can be done only by showing, that 
thepromise, on which the action is founded, was made, or 
renezced, within the time of limitation. In either case, 
tbe promise must necessarily contain, either expressly, or 
by plain implication, a distinct and explicit engagement to 
pay the debt, as stated in the declaration. This may be 
in terms either absolute or conditional. But still it must be 
a promise to pay, express or implied. 

The great difficulty is in applying the rule to the evidence 
given. If the promise be express, that the defendant will 
pay to the plaintiff a particular sum of money due on a 
previous contract, there is a duty plainly ~ndcrtnken, 
which can he enforced without the hazard of working 
injustice, or infringing the statute. But when the promise 
is not express, the danger of mistaking the meaning of the 
supposed debtor, and of departing from the intention of the 
legislature, arises, and presses itself upon the consideration 
of the Court. I t  is at this point, that the judges of later 
times have halted, zlrd declined going all the lengths, to 
wh'ich their predecessors had proceeded. This Court has, 
in several cases, intimated, that we participated in the 
impression of our cotemporaries. 

I t  is to be recollected, that every promise alleged in 
pleading, is deged  as an express promise, and must be, 
of course, so found. I t  may, indeed, be found upon evidence 
that is not what is called direct or express evidence ; pro- 
vided it satisfy the mind that the party did, at  some time, 
expressly promise, as alleged. This is what is called a 
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promise implied by the law. If the original undertaking 
was more than three years before suit brought, the  lai in tiff, SXALLWOOD 

v.  
whether he declares on the subsequent undertaking, as a sX,L,w,oD, 
new and substantive promise, or on the first as a continuing 
prornise-of which the latter is evidence-cannot support 
his allegation by subsequent declarations of the defendant, 
if, upon the whole, they contain a denial of his liability, and 
a refusal to pay. It seems to us, therefore, although a 
person acknowledge that he contracted a debt, and that he 
has not paid i t ;  yet if he a t  the same time insist that the 
statute of limitations exonerates him from liability, and 
upon that footing refuses to pay ; that, in such case, the 
bar of the statute i.; not removed. I t  cannot be implied 
that the party expressly promised to do a thing, which, it 
is proved, he expressly refused to do. If the same quali- 
fying words were put into the declaration, every one would 
say, that in the pleading, they negatived the express 
promise, therein also contaiued, namely, the promise to pay. 
They are virtually placed on the record, when the defen- 
dant puts in no other plea but the statute, which need not 
eontain even a protestation ; get on demurrer, or on verdict 
for the defendant, the bar is complete. I t  must be the 
same on evidence of s~lcli declarations. 

So it would seem, on principle, it is if the language of 
tlie defendant is so vague, that it cannot be told with cer- 
tainty to a common intent, whether or not he meant to 
renew or continue his original obligation; or to what 
extent lie thereby meant te renew or continue it. For no 
inference of a promise can rightly be made from words 
which do not, a t  the least, import a wiHingness at the time, 
or an acknowledged liabdity to pay. The bare acknow- 
ledgment, that the debt was originally due, does not estab- 
lish that it is still due. Xor even if he make the further 
acknowledgment, that he has not paid it, does it follow 
that he is willing and promises then to pay it, or has so 
done a t  any time after the first promise. The  moral 
obligation is apparent, and is sufficient to sustain a new 
promise, or keep the old one alive, if re-acknowledged; 
but it constitutes or proves neither such new promise nor 
re-acltnowledgnient. For that purpose, there ought to 
be something that indicates an existing willingness or 
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J u ~ ~ 9 1 8 3 7 .  intention to pay, or to remain bound. In this case, we 
S ~ L L W O O J J  are unable to discover any thing that plainly indicates such 

'u. 
SMALLWOOD, an engagement or intention. The words of the defendant's 

letter are, a I do now, and have always appreciated your 
flavours and kindnesses, and they shall not go unrewarded ; 
but I shall want some little time to meet your demand." 
In  themselves, they do not import a promise to pay money. 
Judging of the contents of the plaintiff's letter from that 
of the defendant, the former, in part, at  least, may have 
been one of congratulation from one brother to another, at 
the recent propitious change in his circumstances. The 
reply acknowledges it to the extent supposed in the plain- 
tiff's letter, and adds, that it is even greater. Then comes 
the sentence quoted. The terms of it denote a purpose to 
requite acts of personal friendship, and, it may be, of pecu- 
niary aid, by something of the like kind. To  reward 
kindness, or return favours, is not language usually applied 
to the payment of debts. That is all that is in this letter. 
There is no admission that the plaintiffhad advanced money 
to the defendant, or for his use, much less an engagement 
to pay it. The latter part of the sentence is relied on by 
the plaintiff's counsel-" but I shall want time to meet 
your demand." So far from being in itself a promise to 
pay, it is a qualification of the previous part. I t  is saying, 
that even what I intend to do by way of "rewarding your 
kindness," I cannot now do. 

But if this letter could be deemed a promise to anypur- 
pose, there is an insuperable difficulty in applying it to the 
debt now claimed, because it has no reference to, or connec- 
tion with i t ,  as far as we can discover. To  what extent is 
the supposed engagement to be carried-that is, what debts 
shall it be taken to revive or create? I t  has been much 
disputed, where there has been an acknowledgment within 
three years, whether the action is to be on the new or the 
old promise. We have thought ourselves authorized to say, 
that it may generally be on the old one, as a continuing 
promise. But the doubt upon that question goes far to 
show, what should be the nature of the acknowledgment, 
which preserves the original undertaking, and gives effect 
to it, as continuing. The form of pleading is a matter upon 
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which there may be a different practice, without injury ; JUNE, 1837. 

but it is most material to the rights of the parties, if an SMALLWOOD 

acknowledgment, to repel the statute, need not be the same SYAL",'WOOD. 

with, but may be substantially different from one, on which, 
as a substantive cause of action, there could be a recovery. 
We  think, that in each case, the acknowledgment must be 
in terms and meaning the same; and that it will not remove 
the bar of the statute, unless it might be laid in the decla- 
ration as a promise to pay the same debt, and to the same 
extent as the plaintiff is now seeking to recover. Without 
such a restriction, all the mischiefs will arise, against which 
the statute was meant to guard, and persons may be ruined 
by strained inferences from loose conversations. Now, 
when it is said, that one person promised to pay toanother 
his debt, the questions in~mediatel y present themselves- 
what debt? to what amount? These questions can be 
answered satisfactorily only by showing that a certain sum 
was mentioned, or that there was a reference to something 
which rendered it certain what debt, or what amount, the 
party had in his mind. I t  cannot include any thing that 
does not appear to have been referred to in it ; for nothing 
but such a reference can explain what the person meant. 
Without it, the language is altogether indeterminate. 
Here, the expression is, &' your demand ;" without saying 
what that is ; or how it arose; or how it may be ascer- 
tained. I t  is impossible to collect from these expressions, 
by themselves, what was the nature or amount of that 
demand. For that reason, no recovery could be had on it, 
if declared on as an original promise, unless there was other 
evidence, not given here, to establish what debt or debts in 
particular the writer then meant-that being the true 
criterion of the extent of his promise. I t  is not like a 
promise to settle accounts. That admits the amount to be 
uncertain, and engages to make it certain, in a particular 
way, namely, by computation; and to pay the balance to 
be thus ascertained ; for a promise to account, is a promise 
to pay, as well as to adjust the balance by accounting. I t  
is therefore an express promise to pay the balance ; unless, 
as in the case of Peebles v. Mason, 2 Dev. Rep. 367, it be 
qualified by terms which deny that the balance appearing 
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JUNE, 1837. on the accounts as they stand, is the true balance. I n  - 
SMALLW~OD this case, the claims are altogether on the side of the 

". plaintiff, and consist of three distinct demands; one, then SHALLWOOD. 
barred by the statute; and two others not. Can it be 
said, with any certainty, upon this evidence, that the 
defendant referred to the first, under the word L4 demand ?" 
Perhaps it might so appear, if the letter of the plaintiff; to 
which the defendant's was an answer, were before us. If 
that made a demand of this debt, doubtless the defendant 
referred also to it. But it is not before us, as neither party 
chose or was able to produce it, or prove its contents. 
They can be gathered only from the reply of the defendant ; 
and we see nothing in it from which the jury could believe, 
upon legal grounds, that there was a demand of this parti- 
cular debt of two hundred dollars, on the part of the plain- 
tiff. The general nature of the plaintiff's letter, as presumed 
from the reply, has already been adverted to. It is not 
probable, that a brother's congratulation should be imme- 
diately followed by a dun. That must, a t  the time, have 
been unnecessary, in the writer's opinion. At least, it 
would have looked ungracious, and more like felicitating 
himself, than his brother, on his accession of fortune. The 
term "demand" may therefore not have been used in 
reference to any debt of which payment was requested in 
that letter, but to the demand or claim his brother had on 
the writer, as a benefactor. But supposing the letter to 
have requested payment of some debt, can it be supposed 
to have entered into particulars, and stated each demand, 
with a view to fish out a promise to pay any particular 
sum or sums ? If it had, the plaintiff would have taken 
care to retain evidence of the contents of the letter. At 
any rate, it lies on him to show that he did therein demand 
this debt, before it can be said that the defendant meant 
to include it in that demand. W e  think there is nothing - 
to justify such an inference; but rather the contrary. 
Consequently, in our opinion, the plaintiff has failed to 
show that the defendant's acknowledgment had any 
reference to this debt; and therefore it is not taken out of 
the statute. It is, in this point of view, like that part of the 
case on which is framed the count on a promise to pay 
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when the defendant sl~ould be able. Such a count is good, JUNE* - *a37. 

and such a promise might repel the statute, if the count SMALLWOOD 
0. 

were framed on the original undertaking, provided there smLLW,,,. 
was proof of the requisite ability. But in each case there 
must also be proof to show what debt, in particular, was 
mentioned, or referred to in the promise. It is not sufficient 
to give evidence that the defendant was indebted to several 
persons, and declared in general terms, that he meant to 
pay his debts ; and when he got able, he would pay them. 
To make a pronlise sensible and binding, it must be shown, 
both that a debt existed, and that it was referred to by the 
party. 

It may be admitted, that by contlccting the terms of the 
defendant's letter with the facts which we learn aliunde, 
that he had owed the plaintiff for moneys paid a t  several 
times to his use, we may suppose it not unlikely, that ths 
plaintiff's letter proposed some arrangemen tfor his satisfac- 
tion ; and that this sum was mentioned with others ; and, if 
so, that it might be inferred, that the defendant meant to 
gssume all the advances, including this. But we think 
there should be plainly a promise, or a clear acknowledg- 
ment of liability, to take a case out of the statute; and that 
it should refer distinctly to the debt in question. Here the 
inference depends upon too many mere probabilities, more 
or less uncertain, to authorize its reception with any such 
degree of confidence as ought to be necessary to deprive the 
defendant of the positive protection of a statute. W e  think, 
in the language of the Supreme Court of the United States, 
f' that if the expressions be equivocal, vague, and indeter- 
minate, leading to no certain conclusion, but at best, to 
probable inferences, which may affect different minds in 
different ways, they ought not to go to the jury, as evidence 
of a new promise to revive the cause of ac t ion . 'Here ,  
there are no clear terms of engagement to pay any debt ; 
and certainly, not this debt in particular. Judgment 
reversed, and venire de nooo. 

PER CURIAM. Judgment reversed. 
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JUNE. 1837. 

ELLIOTT 
a. HENRY B. ELLIOTT v.  NOAH SMITHERMAN et al. Adm'rs of 

SWITIZEK- SAMUEL SMITHERMAN. 
MAN. 

A memorandum reciting the assignment of a promissory note, and engaging 
to pay, on demand, a stipulated price therefor, is a negotiable security ; 
and proof that the note, in consideration of which it was made, was a 
forpry, cannot be admitted against an assignee for value, who received it 
before its dishonour. 

An endorsement of a note to a bonafide endorsee; made by the payee in a 
fictitious name, in which it was made to him, is valid, although the name 
was assumed for a fraudulent purpose. 

ASSUMPSIT brought by the plaintiff as assignee, upon the 
following instrument, to wit : 

" This 27th April, 1835. Then received of William 
Long one note on Cornelius Shields and William Carr, for 
three hundred and fifty dollars, which I promise to give 
him two hundred and sixty four dollars twenty-five cents; 
and I have paid him sixty-four dollars twenty-tive cents ; 
and the two hundred I promise to pay him, the said Long, 
whenever he calls on me for it.--SAMUEL SMITHERMAN." 

Which was endorsed as follows: I' April 30th 1835. I 
asssign the within note to Henry B. Elliott, value rec'd. 

WM. LONU." 

The defendants pleaded the " general issue," and spe- 
cially that there had been no assignment of the note. 
Upon the trial, at Randolph, on the last Circuit, before 
his Honor Judge DICK, the plaintiff having proved the 
execution of the instrument, the endorsement to him by 
the payee, and a demand after the endorsement but before 
suit, the defendant objected, that the note was not negoti- 
able ; and moved that the plaintiff he nonsuited; which 
was refused. The defendants then offered to prove, that 
the note set forth as the note of Cornelius Shields and 
William Carr, was a forgery, and that, therefore, there 
was no consideration to the maker of the note declared 
on; but the Court rejected the evidence. The defendants 
further offered to prove, that the person who signed the 
endorsement, and to whom the note was made payable by 
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the name of William Long, was not in fact named William Jum,1837. 
Long, but had assumed that name with a fraudulent intent ELLIOTT - 
to defraud the intestate, or the plaintiff, or some other SM,FHER- 
person, and that, therefore, the endorsement was a forgery : MAN. 

but the Court rejected this evidence also, and charged the 
jury, that the instrument declared on, was a negotiable 
note; and that if they believed it was executed by the 
defendants' intestate to a man calling himself William 
Long, and the same man endorsed it by the same name to 
the plaintiff, the latter had a right to recover; and this, 
although the endorser was not in f x t  named William 
Long but had frauduiently assumed that name for the 
purpose of defrauding the maker, or the assignee, or any 
other person. Under these instructions a verdict was 
rendered for the plaintiff; and the defendant appealed. 

Badger, for the defendant. 

Winston, contra. 

DANIEL, Judge.-The first objection taken by the defen- 
dant to the charge of the Judge, is, that the instrument 
offered in evidence by the plaintiff, was not a negotiable 
note. We  think that the instrument (though inartificially 
drawn) is a note for the payment of money absolutely and 
a t  all events, and therefore is negotiable. Chitty on Bills, 
336. The case of Chadwick v. Ailen, 1 Stra. 706, cited 
for the plaintiE, is very much like this case. Secondly, 
the defendant contends, that he should have been permit- 
ted to prove that the note was given hy his intestate 
without any consideration, or that the consideration had 
failed. The note was executed on the 27th of April 1835, 
and concludes thus: a I promise to pay him, the said 
Long, whenever he calls on me for it  ;" and it was endor- 
sed to the plaintiff on the 30th of April 1835, who bona 

@e paid a valuable consideration for said endorsement 
before any demand had ever been made. There is no 
precise time in which a note payable on demund, is to be 
deemed dishonoured ; but it must depend on the circum- 
stances of the case. Loose v. Duncun, 7 Johns. Rep. 70. 
Loomis v. Pzdver, 9 Johns. 224. Chitty on Bills, 129, 
262-3, (note 6th edition.) When a check, or bill,or banker's 
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JUNE* 1837. note, is expressed to be payable on demand, or when no 
ELLIOTT time of payment is expressed, it is payable instantly on 

sk&EK. presentment, without any allowance of days of grace ; and 
MANO the presentment for payment of such a check or bill, must 

be made within a reasonable time after the receipt of it. 
Chitty on Bills, 269, and note 345. Freeman v. Waskins, 
2 Caine's Rep. 369. This note having been endorsed in 
so short a time as three days after its date, and before any 
demand of payment made, so far as can be collected from 
the evidence, it stands on the footing, we think, of a note 
endorsed befdre it is due ; and that as the defendant's 
intestate had put it in the market, he is precluded from 
showing a want of consideration to himself, so as to defeat 
the recovery of the plaintiff, who is a bona $de holder. 
Chitty orr Bills, 121, and the cases there cited. 

The last ground taken by the defendant is, that he was 
prevented by the Court from showing, that the payee and 
endorser was not in fact named William Long, but had 
some other name; and therefore, (as he contends,) the 
endorsement was a forgery, intended to defraud the maker, 
the plaintiff, or some other person. The answer is, that 
the maker of a negotiable note puts it in circulation, and 
when it is endorsed by the payee, he stands in the same 
situation as the acceptor of a bili of exchange; and it is 
no defence for an acceptor to an action by a bonn jde  
holder, that the drawer's name has been forged. Chitty 
on Bills, 185, and the cases there cited. This note was 
made to a person, who represented himself as named Will. 
Long, and that identical person endorstd it to the plaint# 
for value, in the name of Will. Long. It therefore passed 
the title ; and the plaintiff is entitled to recover of the 
maker's administrator, The judgment must be affirmed, 

PER CURIAM. Judgment affirmed. 
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CHARLES W. BAIRD v.  ISAAC B. BRADY. BAIRD 
1). 

BRADT. 
'The statute of frauds of Virginia, making a possession of slaves for five years 

under a bailment, fraudulent, as to the creditors ofthe bailee, has no effect 
unless the full term of the possession takes place within that state; and 
where it commenced there, but was completed in this state, it was held, that 
a purchaser under an execution issuing here against the bailee, acquired no 
title. 

DETINUE for three slaves. Plea non detinet. 
On the trial before his Honor Judge BAILEY, at Edge- 

cornbe, on the last Circuit, it appeared, that the plaintiff, 
who was a resident of the state of Virginia, loaned the 
slaves in controversy in the year 1830, to one Lynch, his 
son-in-law, who also was then residing in Virginia. 
Lynch retained the possession of the slaves for four years 
in Virginia, and then removed to the county of Edgecornbe 
in this state, where he remained with the slaves still in 
his possession, until the month of June 1836. In that 
rnonth the slaves were seized and sold by the sheriff under 
an execution issuing upon a judgment obtained against 
Lynch in Edgcombe. A certified copy of the act of the 
General Assembly of Virginia, entitled 6 4  An act to prevent 
frauds and perjuries," was produced, and read to the jury. 
That act (see a copy of it in 3 Dev. Rep. page 162) pro- 
vides; among other things, that 6r where any loan of goods 
and chattels shall be pretended to have been made to any 
person with whom, or those claiming under him, posses- 
sion shall have remained by the space of five years with- 
out demand made, and pursued by due process of law, on 
the part of the pretended lender, the same shall be taken 
as to the creditors or purchasers of the persons aforesaid, 
so remaining in possession, to be fraudulent within this 
act ; and that the absolute property is with the possession, 
unless such loan were declared by will, or by deed in' 
writing, proved and recorded." 

Upon this case the judge instructed the jury, that the 
plaintiff was entitled to recover, as there was not five 
years possession of the slaves by the son-in-law in Virgi- 
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J ~ ~ ~ ~ 1 8 3 7 .  nia. A verdict was returned accordingly ; and the defen- 
B m n  dant appealed. 

v. 
 BRAD^. The Attorney-General, for the defendant. 

B. F. Moore, for the plaintiff. 

RUFFIN, Chief Justice.-The case does not involve the 
question, what operation is to be given here to a par01 gift 
of slaves made in Virginia. If it did, there would be no 
hesitation in saying, that if it were effectual there, it would 
also be so here. But the instruction to the jury and the 
exception, both suppose the slaves to have been expressly 
loaned originally; and upon that supposition, it was laid 
down that the defendant did not get the title by his our- 
case at  execution sale in this state. 

The correctness of that proposition cannot be controvert- 
ed upon any general principle of the law of contracts, as 
established in any country. Merely by force of the con- 
tract, an owner does not part from the title of his property 
by hiring or lending it. He  may, however, lose it by a 
bailment under such circumstances as are deceptive 
on third persons, who would be injured if the pro- 
perty should not be liable on the contracts of the bai- 
lee. On this latter ground, the exception in this case is 
founded. 

By a statute of Virginia, it is enacted that a pretended 
verbal loan of goods to any person with whom possession 
shall have remained by the space of five years, without 
being honestly resumed, shall be taken as against the 
creditors of such possessor, to be fraudulent, and that the 
property is with the possession. The question is, whether 
a possession by the borrower for five years, begun in Vir- 
ginia and completed in North Carolina, is to be deemed, in 
the Courts of this state, to be fraudulent as against his 
creditors. On behalf of the defendant, counsel has con- 
tended, that the case is within the statute: that its 
meaning is, that a possession for five years establishes that 
it was not acquired under a bailment, but under a contract 
for the absolute property: that it is but one possession 
throughout, and as the statute is conclusive that it was not 
throughout upon a loan, it must be referred to a contract 
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a t  the beginning, for the title as well as the possession: Jm,1837- 

and that the Courts of this state will apply the statute, B u m  
upon the principle that the 2ex loci contractus ought to BLDy. 
govern. 

The consideration of the objects and provisions of the 
statute of Virginia, leads so satisfactorily to the conclusion, 
that, upon a fair construction, it does not embrace the 
case at bar, that our judgment may be founded exclusively 
on that point ; without embarrassing ourselves bylinquiring 
what would be proper, if that statute did extend to it. 

In the first place, it cannot be admitted that the act 
places the liability of the goods to the creditors of the pos- 
sessor, upon the ground that the possession was not 
originally acquired upon a contract of loan, hut upon one 
for the absolute property. If a contract for the property 
be at all within the purview of the act, as the foundation 
of the claim of a creditor of the possessor, that contract is 
not necessarily to be supposed to have been in existence at 
the time of the change of the possession. The provision 
is, that when there has been a possession forfive years," the 
absolute property shall be taken to be with the possession." 
Why so taken? Because there has been such long posses- 
sion. When so taken? At the completion of that long pos- 
session, and not before. As the possession by the bailee or 
any under him, establishes the property to be out of the 
bailor, then and not before ; the period at which the sup- 
posed property for the absolute contract was made cannot 
be carried back to any particular previous point of time. 
The legislature indeed may suppose that the possession 
might have begun upon a secret contract for the absolute 
property. But that is not necessary to the purposes of the 
act. I t  is sufficient for the creditor if the property be taken 
to be in his debtor, at the period at which it is subjected 
to his debt; which is, at  the end of five years. There is 
no legal necessity against supposing that the contract on 
which the possession was acquired, was for a loan; and 
that pending such possession there was a contract, by 
which the property also was acquired. I t  follows, even 
if the statute goes upon the idea that possession proves a 
contract for the absolute property, that it does not neces- 
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Jm, 1837. sarily refer to the commencement of the possession as the 
BAIRD period at which that contract was made ; especially in a 

B,,&. case in which it is proved that the possession begun 
expressly upon a loan. The possession in this case, there- 
fore, is not evidence that the contract was for the absolute 
property, at any time anterior to the bringing the slaves 
into this state. If not, they then belonged to the plaintiff 
by the law of Virginia; and for that reason, by our law 
aJso; and they so remain still, so far as a contract is 
requisite to divest his title, because no such subsequent 
contract has been proved. 

But in the second place, the statute of Virginia is of a 
character entirely different from that given to it in the 
argument. It  does not proceed on the idea of a contract 
for the property, between the former owner and the pos- 
sessor. If it did, the title would be in the possessor for 
every purpose ; and yet it is so by the statute, only as to 
creditors and purchasers, and that by reason of fraud. In 
Watsola v. Orr, 3 Dev. Rep. 161, the Court had occasion 
to construe this statute in reference to this point; and 
held that it did not affect the parties as between them- 
selves. It is a satisfaction to be now informed, that the 
Court followed the construction given to the act by the 
Courts of Virginia. W e  are then not to inquire what 
was the contract between the plaintiff and his son-in-law; 
but whether the creditors under whom the defendant 
claims, were deceived, or could be deceived by the acts of 
those persons. To that purpose it is immaterial whether 
the plaintiff gave or sold the negroes to Lynch or not; 
for if the creditors have been deluded into the belief, upon 
grounds apparently reasonable, that he had, the slaves 
ought to satisfy them, although they were only lent, and 
not in fact given or sold. I t  is in fine, a matter of fraud, 
and not of contract. In that point of view, it seems 
impossible to say, that the statute covers the case. 
That part of the possession which occurred in North 
Carolina, was necessary to complete the period prescribed 
in the statute ; and that part could not be deceptive on 
those who dealt here with the owner. 

By the laws of most countries, the possession of personal 
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chattels for a considerable time by one, using and treating J w m  1837- - 
them as his own, is fraudulent ; because it induces the B,,,, 
world to deal with the possessor as the visible owner. 
The real owner is regarded as having intended the decep- 
tions which actually occur; and therefore, is justly 
prohibited from resuming his property, and withdrawing 
it from the creditors of the possessor, to whom it is justly 
forfeited, as far as it is necessary for their satisfaction. 
This is the true principle of laws for the prevention of 
fraud. Whatever may have been the contract between 
the parties, and admitting i t  to have be'en a loan ; yet their 
overt acts are apparently inconsistent with good faith, and 
therefore, they establish bad faith, and an intended decep- 
tion on the rest of the world. The statute under conside. 
ration is based upon this principle. If it did not before 
exist in the law of Virginia, the statute created it, there; 
and fixes a possession of five years as that which shall 
constitute or prove the fraudulent intent. I t  is more 
probable that it existed as a part of the common law of 
that state; because, in the absence of legislative enact- 
ments to the contrary, possession is the natural evidence 
of the ownership of chattels, and it is an inference of right 
reason, that such a possession may deceive, and was 
intended to deceive. In that case the statute only defined 
and limited the possession that should be deemed frau- 
dulent. Previously, one for a shorter period might 
have been held by judges and jurors, sufficient evidence 
of fraud; but where the statute says that shall be the 
period, it must be understood to mean that a shorter 
possession shall not be deemed fraudulent. I t  is, therefore, 
now fixed a t  five years, whatever it may have been before. 
But whether existing anterior to the statute, or created by 
it, one cannot doubt that the rule proceeds entirely upon 
the hypothesis, that goods can legally, and do usually, 
pass by verbal contract and delivery. I t  can have no other 
foundation ; for if they cad pass only by writing, or other 
notorious ceremony, the naked possession cannot evince an 
intent to defraud, and cannot in fact be deceptive, since 
the possession is no evidence of the existence of the requi- 
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J u a ~ 1 8 3 7 .  site writing, or other ceremony. An illustrative example 
B ~ D  is presented in the rule of the English law and our own, 

V.  respecting land ; of which the possession is not evidence 
of title, unless it be co~tinued adversely so long as to raise 
a presumption of a conveyance, for the benefit of the pos- 
sessor as well as his creditors. Possession of land merely, 
is therefore, no evidence of fraud in any case. When, 
therefore, the statute enacts that five years' possession, but 
nothing short of it, shall be deemed fraudulent, it can 
mean only such possession as may be had in that state, 
where there is a presumption of title from the single 
fact of possession; for the fraud is an inference solely 
from the impression made upon the world by the posses- 
sion as evidence of ownership. If the possession had been 
for five years in Virginia, a creditor might have a right to 
satisfaction out of the slaves in this state. That might 
also be true, although a part of the possession were in 
another state, provided that in the latter, as in Virginia, 
possession be also evidence of title. W e  need not entangle 
ourselves in those inquiries; for the case before us is 
essentially different from either of those supposed. If the 
fraud mentioned in this act, is inferred from the possession 
in Virginia, because it is there evidence of ownership, it 
cannot be constituted by a possession of five years, of 
which part occurred in this state, because here the posses- 
sion of the bailee is no evidence of title in him, and 
consequently is no evidence of a fraud on his creditors. 
By our law this particular species of chattels, slaves, 
cannot pass by gift, unless it be in writing, proved and 
recorded. To  sustain the policy of our statute containing 
that provision, the Courts haveibeen obliged to hold, that 
possession under a loan is not fraudulent against the 
bailee's creditors ; '6 for it would be a manifest departure 
from judicial interpretation to treat as a fraud what the 
law," as enacted by the legislature 66sanctions." Hill V. 

Hughes, ante, 1 vol. 336. The case which has actually 
occurred, is not therefore, within the statute of Virginia. 
The possession in Virginia did not amount to fraud. 
That which tudi place here cannot be connected with it, 
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so as to cowtitute th? fr a u d  ; for all idea of fraud is Ju~~,1837- 
repelled, when it is known that in this state, no argument BAIRD 
of title can be drawn from a possession acquired by loan B,&Y, 
and therefore, that no person could be deceived by it. 
T h s  owner could not have intended to defraud persons 
dealing with his son-in-law, by allowing him to bring 
the slaves into a state in which possession under a loan is 
no proof of title or fraud ; and therefore, he is not within 
the purview of the act- This will appear the clearer if 
we advert for a moment to the opposite case. Suppose a 
loan in this state for an indefinite period, and that the 
lender allows the slave to be carried into Virginia, and 
kept there for five years. I t  seems obvious that the con- 
tract here, though valid and fair by our law, would not 
purge the fraud on creditors in Virginia, arising out of the 
possession there. It w o d d  be a fraud there, because 
there the possession is deceptive; and the owner ought 
not to be accessary to the deception. But where the pos- 
session does not, and cannot, have that effect, the whole 
argument fails. Such is the case a t  bar. No fraud had 
been perpetrated in Virginia, and the slaves came here, 
the plaintiff's. Since that period he has committed no act 
of fraud here, by which he could lose them. Judgment 
affirmed. 

PER CURIAX. Judgment affirmed. 
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JUNE, 1837. 

STATE 
U. The STATE v. EZEKIEL W. MORGAN. 

MOBGAN. 
In a prosecution for forgery, the forged note being seen in the hands of thd 

defendant, in the county in which the forgery is charged to have been 
oonlmitted, is, in the absence of all proof of the place where, and the person 
by whom the note was actually forged, bufficient evidknce to justify a 
conviction. 

Forgery tteing a misdemeanor only, the dehndant is not entitled to thirty- 
five pcremptory challenges under the zct of 1777, (Rez;. c. 115, sec. 85,) 
unless the offence is charged to be a seoond one. 

A defendant in attempting to prove an alibi, cannot give in evidence what he 
stated to a witness, who saw him at a distant place at a part~cular time. 

An indictment charging, that the defendant did "falsely forge and wittingly 
assent to the falsely maliing," &c., following the words of the statute, is 
according to the precedents, and sufficient. 

THE defendant was indicted in the county of Stokes, as 
follows: The jurors for the state, on their oath, present 
that Ezekiel W. Morgan, late of, &c., on, &c., with force 
and arms in, &c., of his own head and imagination, did 
wittingly and falsely make, forge and counterfeit, and did 
wittingly assent to the falsely making, forging and counter- 
feiting a certain bond and writing obligatory in the words, 
letters and figures, that is to say, &c.," (setting out a bond 
for eight hundred dollars, payable to Frederick H. Shewd 
man, the agent of the Bankof' Cape Fear a t  Salem, payable 
a t  the office in Salem,) c 6  wirh intent to defraud the said 
Frederick H. She\$ man, agent a s  aforesaid, against the 
form of, &c." 

The defendant having pleaded not guilty, the trial was 
removed to Guilford, where it came on before his Honor 
Judge DICK, on the last Circuit. I n  forming the jury, the 
defendant claimed the right to thirty-fite peremptory 
challenges; and also to examine every juror on his oath, 
whether he had not formed and expressed an opinion 
anfavourable to the prisoner; assigning as a reason the 
fidct, th3t a second conviction was punished capitally ; 
but his Honor disallowed these claims, 

On behalf of ah state, Mr. Shewman, the agent of the 
Bank of Cape Fear a t  Salem, testified, that in March 1836, 
the defendant called at his office, and inquired as to the 
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mode to be pursued in obtaining a discount at the bank; Jum1837- 

that one week thereafter the defendant called again, and STATE 
21. 

presented for discount a promissory note, which was refused MoRona 
for some inforrnality in it ; and the witness then gave him 
a printed note, and directed him how to fill it up ;  that 
on the next discount day, the defendant called again with 
the same printed note-the note set forth in the indlctnlent 
--properly filled up. This note was then rejected, as 
nothing was known of the parties to it, and no evidence 
of their solvency accompanied it. The  witness asked the 
defendant where he lived, and was informed, that he lived 
in Guilford, in the vicinity of Mr. Andrew Lindsay. He 
was told that the statement of Mr. Lindsay as to the sol- 
vency of the parties to the note, would be satisfactory. 
The  next week the defendant again came to the office 
with the same note, and the certificate of Mr. Lindsay as 
to the solvency of the parties to i t ;  upon which it was 
discounted, and the proceeds paid over to the defendant. 
This was done on the 19th or 20th of April, 1826. The  
state then proved that the note and accompanying certi- 
ficate were both forgeries. 

The  defendant, on his part, then introduced John Lamb, 
who deposed that he saw the defendant in Guilford county 
on Monday, the 18th day of April, 1836, at  a place about 
nineteen miles distant from Salem ; and that on the 20th 
of the same month, the defendant came to his house 
nineteen miles from Salem, about 11 o'clock in the morn- 
ing. The  defendant proposed to prove also by this witness, 
that he, the defendant, on that occasion, told the witness 
where he had been on the day before, to wit, the 19th, 
but his Honor refused to receive the evidence. The  
defendant then introduced one Boyd, who swore, that on 
Tuesday, the 19th of April, he fell in company with the 
derendant, a t  noon, about thirty miles from Salem, in 
Guilford county ; and proposed to prove further by Boyd, 
the reason assigned by him for being, on that day, in that  
part of Guilford county; but this evidence was also 
rejected. 

His Honor charged the jury, that they might, from the 
evidence before them, presume that the note was forged 
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JUNE, 1837. in Stokes county ; that the absence of all testimony that 
STATE the forged note had ever been out of that county, and the 

fact of its only existence being proved to be in it, was MORGAN. 
prima facie evidence of a forgery there. 

The  defendant was convicted; and a rule for a new 
trial being discharged, his counsel moved in arrest of judg- 
ment, and assigned as a reason, that the indictment was 
inconsistent in charging, that the defendant did both 
'& falsely make," &c., and assent to the false making," 
&c. This motion being over-ruled, and judgment pro- 
nounced on the verdict, the defendant appealed. 

Winston, for the defendant. 

T h e  Attorney-General, for the state. 

RUFFIN, Chief Justice.-It has been contended on behalf 
of the prisoner, that there was not evidence that he con]- 
mitted the forgery ; or, if so, that he did it in the county 
of Stokes ; and, therefore, that the Court erred in stating 

- 

to the jury that the testimony, if believed, was prima facie 
evidence of those facts, wl~ich was sufficient, if unexplain- 
ed by the prisoner, to authorize them to find him guilty. 

I t  is certainly true, that the prisoner must be connected 
with the fabrication of the instrument by evidence, direct 
or circumstantial. I t  is equally true, that a making within 
the county is necessary. But that also may be presumed 
upon reasonable grounds. Few frauds, or offences partak- 
ing in their nature of fraud, are perpetrated openly, so as 
to be capable of express proof. If more than one person 
was present a t  the perpetration, it is almost certain that 
all participated ; so that each is protected horn testifying, 
Hence, there is both a necessity, and a propriety in resort- 
ing to presumptions from circumstances. I t  is possible, 
indeed, that a wrong inference may be deduced from them; 
but the necessity is so pressing, that a bare possibility of 
mistake must not over-rule i t ;  and while guilt is not pre- 
sumed from any circumstances, unless, in  the whole, they 
are apparently inconsistent with innocence ; the danger of 
injustice is rather ideal than real. Practically it promotes 
public justice, while it scarcely ever imputes guilt to one, 
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who is not in fact the offender. I n  larceny, for instance, J v ~ ~ l 8 ~ 7 .  
the possession of the stolen goods is evidence, that the STATE 

possessor was the thief. I t  is the usual evidence. I t  is MO:~AN. 

deemed cogent, because no more ciin be expected ; being 
the best that is admitted by the nature of the case. I t  is 
obvious, however, that this changes the onus of offering 
the direct proof. I t  imposes it on the accused to show 
how the goods came to him, and therefore that he did not, 
but that some other person committed the theft. W h y  is 
this? I t  is because it is peculiarly within the power of 
the prisoner to give evidence, how his own possession was 
gained. I t  is natural that he should offer it, if he came 
by the goods honestly. T o  withhold it, must then be 
imputed to the non-existence of the fact. The force of the 
presumption, it is thus seen, depends upon the ability of 
the accused to show, with facility, the real truth, and his 
refusal to do so. If, in the case supposed, there be other 
circumstances, from which it may be judged, that, cer- 
tainly or probably, his possession was not acquired by his 
own taking, then the whole presumption fails; as if, a t  the 
time of the theft, the prisoner was a t  too great a distance 
from the place to admit of his personal agency. So this 
presumption may be greatly weakened by the circum- 
stance, that the accused would be put to a difficulty in 
explaining his possession, even were it an honest one; as 
if the theft and his possession were not recent. The pre- 
sumption is, then, so much impaired, that guilt cannot be 
inferred from it alone. But in the absence of such circum- 
stances, the possession of stolen property which the accused 
fails to give any reasonable account of, is the common and 
satisfactory evidence of his guilt. Whether this conclusion 
be one of law or of fact, seems to be hardly worth inquir- 
ing; for it is one of common sense, which eTery sound 
mind will draw, with the slightest acquaintance with 
mankind. The same principles and reason apply with equal 
force to every act done in secret, and with which, when it 
becomes known to the world, the accused is found to be 
the first and only person connected. 

Forgery is not an exception. It is true, the statutes 
~lsuallp provide against the passing or uttering of counter- 
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JUNE, 1837. feited instruments, as well as against the falsely making 

s,, them. I t  is proper so to provide, because there may be 
many instances in which the utterer could not reasonably 

MORGAN. 
be deemed to have been the fabricator, and others in 
which the presumption would be almost conclusive, that 
he was not. An instrument which is current as money, is 
an example of the former kind ; and of the latter, one is 
furnished, when the utterer is illiterate and unable to 
write. There may be cases, therefore, which will not be 
reached by our act of 1801, (Rev. c. 572,) which does not 
extend to uttering, but only to forging a d  showing forth 
in evidence. But that does not prevent use being made 
of uttering, so far as the act of uttering is evidence of the 
act of forging. Now, with the exception of such papers a s  
pass from hand to hand in the common transactions of life, 
the uttering of a forged paper, if unexplained, is in sound 
sense, evidence of the forgery of the paper by the utterer ; 
and if the paper, as in this case, was in his hands in an 
incomplete state, and was produced by him in a completed 
state, and made in his own favour or  used for his benefit, 
the proof is cogent aud plenary, that his was the hand that 
fabricated it, or, at the least, that he was present and 
wittingly assented, and caused it to be fabricated. The 

The case of Court was of that opinion in the Stute v. Britt, 3 Dev. Rep. 
the State v. 
Britt, 122, and we remain satisfied with it. It is to be remem- 
Dev. 1% bered, that the fact of forgery is, for the purpose of this 
approved. inquiry, taken for granted. Then, if the prisoner be not 

the forger, who is ? There is not the least reason to attri- 
bute the act to any other person. When he says, that 
some other may have done it, he is fully answered by say- 
ing, that he ought not to have advantage of that possibility, 
because the proof does not connect him with the paper, 
and yet he refuses to offer evidence to render his supposed 
and possible fact even probable, while he could, if he chose, 
make it certain by direct proof. The affirmative inference 
is thus made as strong against him from his withholding 
the negative evidence he might give, as it could be made 
by express evidence on the part of the prosecution. 

AS a consequence from the same train of reasoning, the 
opinion of the Court is also against the prisoner, a s  to the 
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county in which the forgery was committed. The jury Juw1837.  

found it to be in Stokes ; and we think that there was not ST~TE 

only evidence fit and sufficient to be left to them to autho- M0:;4w 

rize that finding, but sufficient also, if believed, almost to 
compel such a finding. I t  seems to us to be a reasonable 
presumption, generally, that an instrument was made at 
the place where its existence was first Irnown. If this be 
not reasonable, why is it not so? It  must be, because it is 
possible, or equally probable, that it was made at some 
other place. But in the case before us, we have no evi- 
dence, that the instrument was made at any other place. 
I t  was certainly forged by the prisoner somewhere ; and 
the question is, where ? If it be unreasonable, as is argued, 
to conclude that the place was that where it was pub- 
lished, is it not yet more unreasonable, nay, absurd, to 
suppose that it was forged by him at some place where it 
was not found, and where it does not appear ever to have 
been ? It seems to be fairer reasoning, that as the uttering 
a forged instrument of this sort, is prima facie evidence 
that the utterer is the forger, because he will not affix the 
act to any other person; so the uttering it at  a particular 
place, by the person who forged it, must be evidence that 
he forged it a t  that place, because he was equally capable 
ofdoing the act a t  any place, and he will not give to the 
deed, any other locality. The apparent necessity renders 
each of those presumptions equally reasonable and fair. 
The perpetration, and the place of perpetration, are both 
secret. They are concealed by the accused, and the state 
can offer no evidence but such as connects the prisoner 
with the paper, a t  a particular place. If he will not dis- 
connect himself from the instrument, or disconnect the 
forgery from that place, the only result at which the mind 
can arrive, is that he forged it, and that he forged it there. 
If, therefore, there had been nothing more than the pro- 
duction of the forged paper by the prisoner in Stokes, it 
was evidence proper to be left to the jury, that the crime 
was committed in that county, as there was nothing in the 
paper itself or dehors, to raise the doubt that it was done 
in another county. 

But when to that presumption thus uurebutted, are 
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JuNr31837. added the other affirmative facts, that the prisoner 
STATE received from the cashier, the identical paper in a blank 

v. form, in the county of Stokes ; that he produced it in that MORGAN. 
county in its present form, a week afterwards, and again 
the subsequent week; that he was a stranger to the 
cashier, and in answer to his inquiry, told him that he 
lived in Guilford county; and upon his trial, which took 
place in Guilford, he gave no evidence of the truth of that 
representation, nor of a residence at any particular place ; 
the original presumption becomes so strongly corroborated, 
as to make it almost certain, that the forgery was in fact 
committed in Stokes county, and that the prisoner could 
not have proved it to have been done elsewhere. 

The cases cited for the prisoner, are quite reconcilable 
with our opinion. They do not lay it down, that uttering 
is not evidence of the forging, or that uttering at a parti- 
cular place by the forger, is not evidence of the forgery at 
that place. The contrary is to be collected from them; 
for they proceed on the particular circumstances in each, 
which tended to prevent or rebut these presumptions. In  
Parlcesl and Brown's case, 2 East, PI. Cr. 992, Parkes 
forged the note; but there u7as no evidence that he ever 
had the note in his possession in Middlesex; for his 
accomplice Brown passed it. The very ground of the 
presumption, therefore, failed as against Parkes. Yet 
some of the judges even in that case held, that it was a case 
for the jury, on that and the other circumstances proved, 
namely, that Parkes was in Middlesex when Brown passed 
the instrnment, and other notes of the same kind were 
found on his person, when he was arrested in that county. 
But the majority of the judges thought that there was not 
sufficient evidence of the forgery there, and recommended 
a pardon : properly, as we think, because Parkes was not at 
all connected with the particular note at any time in Mid- 
dlesex. The presumption was not raised against him. In  
Crocker's case, 2 New Rep. (5  Bos. & Pul.) 87, it was 
otherwise. There the presumption did arise; but it was 
rebutted by other circumstances. The prisoner was 
indicted in Wiltshire, where he had resided for a year, 
and where the forged note was found in his pocket-book, 
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a t  his lodgings, upon a search made during his absence on  JUNE,]^^^. 
a journey to London. The  note purported to be signed STATE 

21. 
by one Tucker, who lived in Somersetshire, and to be M,,,,, 
dated two years before; a t  which time, and for one 
year afterwards, the prisoner also lived in Somersetshlre, 
a neigfibour to Tucker. These circumstances created a 
probability that the note was written in Somersetshire. 
I t  was not found on the prisoner, so that it was certain 
that it was not forged immediately before it was found, but 
at some time b e f ~ r e ;  and it was just as probable, upon 
these facts, that it was written while the prisoner lived a t  
his former as a t  his present residence; and more so, from 
the date. The  opinion of the Court was never publicly 
given; but the reporters state that i t  mas understood, tha t  
a majority of the judges thought there was not sufi- 
cient evidence, that the offsnce was committed in the 
county of 'SVilts." This is not a satisfactory method of 

I learning a judicial opinion. But if it was correctly 
understood, i t  does not seem that the evidence was not 
deemed proper to be left to the jury ; butonly that the Court 
thought, the verdict had been rendered without '' sufficient 
evidence ;" and  therefore, recommended a pardon, not for 
error of law, but for a wrong conclusion of fact by the 
jury. The circumstances rendered it a t  least doubtful, 
where the forgery was committed ; and therefore, the 
pardon was properly asked. But that is not a question 
for this Court;  which is confined to errors in law. If it 
were, this case would not call for a recommendation upon 
that ground ; for the presumptions here are not rebutted 
by any evidence whatever. In  our opinion the case was 
left properly to the jury upon evidence which fully war- 
ranted a verdict against ttie prisoner. In @~-oclier's case, 
if the evidence was insufficient to prove the forgery in 
Wilts, it necessarily showed it to have been done in 
Somerset ; and there was therefore, the means of bringing 
the offender to justice. But in this case if the prisoner 
cannot be found guilty upon an indictment in Stokes, he 
must be acquitted everywhere, although he is an acltnow- 
ledged offender. I t  is impossible an admittcd crime should 
go altogether unpunished ; as would be the case if the 
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JUNE* 1837. uttering of a forged instrument in a county, were not 
STATE Some evidence of the forgery there, and if unrebutted, i t  

Mo:hnN. were not sufficient evidence of that fact. 
The  other opinions of the Court to which the prisoner 

excepted, seem to us to be also correct. 
The  act of 1777, (Rev. c. 115, see. 85,) gives thirty-five 

peremptory challenges only on trials for life. Forgery, 
under the ac,t of 1801, (Rev.  c. 572,) is a misdemeanor, 
unless it be a second offence, and it is not so charged in 
this case. 

The case Benton's case, a t  the last term (see ante, 196,) ruled 
ofthe State that a prisoner cannot examine a juror to discover a cause 
v. Benton, 
at the last of challenge; but he must first make his challenge, and 
krm(ante* assign the cause, and then he may sustain it by the oath 196,) ap. 
proved and of the juror, or any other person. 
followed. So far as Lamb and Boyd could establish an alibi, the 

prisoner had the benefit of their evidence. I t  does not 
appear what was the nature of his declarations to them, 
which he wished to get out ;  but whatever they were, 
they could not for him establish the truth of the facts 
declared, and were, therefore, properly rejected. 

Tile cumulative charges of forging, and wittingly 
assenting to the forgery, are according to the precedents ; 
and no other defect is perceived in the indictment, on 
which the motion i n  arrest of judgment can be sustained ; 
and upon the whole record, the judgment must be affirmed 

PER CURIAN. Judgment affirmed. 

MARCUS SMALL WOOD o. JAMES H. WOOD. 

A person who is surrendered in discharge of his bail, is entitled to the benefit 
of the act of 1822, (Taylor's Rev. c. 1131,) for the relief of insolvent 
debtors. 

THIS mas an action of DEBT against the defendant, the 
sheriff of Northampton, for an escape, submitted to BAILEY, 
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Judge, on the last Circuit, upon the following facts, in the JUNE, 1837. 

shape of a case agreed. SMALLWOOD 

The had recovered a judgment against one Wv&JD. 
Carter Jones, for four hundred dollars, upon which a ca. 
sa. issued, and was returned, "not to be found." At 
the return day, Jones was surrendered in open Court by 
his bail, in discharge of themselves, and was by the plaintiff 
prayed into custody, and was committed to the defendant : 
who. having Jones thus in his custody, afterwards took 
from him a bond for his appearance to take the benefit of 
the act of 1822 (Taylor's Rev. c. 1131,) for the relief of 
insolvent debtors, and permitted him to go at  large. The 
bond was in all respects correctly drawn. 

For the plaintiff it was insisted, that as Jones was not 
arrested under a ca. sa ; but was committed to the custody 
of the defendant, upon a surrender by his bail, he was not 
entitled to the benefit of the act ; but his Honor being of a 
different opinion, judgment was entered for the defendant ; 
and the plaintiff appealed. 

B. F. Moore, and J. H. B y a n ,  for the plaintiff. 

Badger, for the defendant. 

DANIEL, Judge--The first section of the act of 1822, 
declares, that where any debtor shall be taken upon any 
ca. sa., for any debt, &c., and shall  be desirous to take the 
benefit of the oath for the relief of insolvent debtors, it 
shall be lawful for such debtors to tender to the sheriff 
of the county, deputy, &c., by whom he may be 
taken, a bond payable to the party a t  whose instance the 
arrest was made, to appear at  the next court and abide 
such proceedings as may be had by the Court in relation 
to his taking the benefit of the act. The second section 
makes i t  the duty of the sheriff to release the debtor from 
confinement or custody, on the tender of such bond as is 
prescribed in the act. The plaintiff contends, that Jones 
was not entitl ed to the benefit of this act ; but that he 
should have been put to jail, and there remained twenty 
days; and taken the benefit of the insolvent act of 1773, 
(Rev. c. 100). That the act of 1822 only embraced those 
debtors who were taken out of Court by the officers, by 
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JUNE! 1837. virtue of a judicial writ of ca. sa. MTe do not agree in 
S ~ L L W O O D  opinion with the plaintiff. Such a construction of the act 

v. 
woo,, of 1822, would, as it seems to us, be too rigid. I t  would 

exclude from the benefit of the act, all that class of debtors 
who should be surrendered to the Court by their hail, or 
who should surrender then~selves in discharge of their bail ; 
although their claims to the benefit of the act seem to rest 
on principle equal to any other class of debtors. There is 
neither reason nor policy for such a discrimination; and the 
legislature did not, we think, intend to make a distinction 
between debtors standing in these different positions. I t  
seems to us, that the order made by the Court, on the 
surrender of the bail, that the body of Jones should be 
taken and held in the custody of the sheriff, until the judg- 
ment was satisfied, brings his case within the meaning of 
the act. And when ths sheriff received Jones by virtue of 
that order, he was c c  taken," within the spirit and meaning 
of the ac t ;  and he had a right to tender his bond to the 
sheriff, who mas obliged to receive the same, and discharge 
him. Such a course of proceeding seems to be plainly 
within the direction of the act. We are therefore of the 
opinion, that the judgment must be affirmed. 

PER Ccnr~nr. Judgment affirmed. 

RUSSEL L. JONES 2;. ROBERT PENL.4hTD, et. al. 

Accepting o f s  declaration, and entering a plea, is a waiver of any defect of 
process ; and where process was executed upon five out of six defendants and 
all joined in a plea, the fact of its not having been executed upon all, does 
not work a discontmoance of the cause. 

THE defendants, together with one Rogers, were im- 
pleaded in the Superior Court of Buncombe, by the plaintiff, 
in an action of trespass ui et armis. The writ was exe- 
cuted on all but Rogers. On the return of the writ, there 
was the following entry. 

"And thereupon the defendants, by G. W. Candler 
their attorney, came and defend the force and injury, 
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when, &c., and say that they are not guilty of the J u ~ ~ ~ 1 ~ ~ 7 .  - 
supposed trespass above laid to their charge, or any part JONES 

theteof, in manner and form as the said Russel L. p,:AN,. 

Jones hath above complained of them. And of this, they, 
&c." 

At the last, which was the trial term, the plaintiff 
entered a nolleprosequi as to Rogers ; but his Honor, Judge 
PEARSON, thinking that the fact of Rogers not having been 
taken, had worked a discontinuance of the cause, judgment 
was entered accordingly ; and the plaintiff appealed. 

No counsel appeared for either party in this Court. 

DANIEL, Judge.-By an appearance, and taking a 
declaration and entering a plea, you waive all objectiorls 
to the process. 2 Stra. 1072. The appearance by attorney 
is evidence of notice. 1 Hay. Rep. 405. The defendant 
Rogers, may not probably have signed the power of attor- 
ney, to Mr. Candler, or authorized him to appear; the 
power of attorney is not inserted in the case sent here. 
But as the record now stands, the appearance and plea 
stands joint for all the defendants, including Rogers ; and 
we must take it, that the attorney had the power to appear 
for him. If Rogers gave no power to the attorney, and the 
defendants should hereafter move the Court to amend the 
record, by restricting the appearance and plea to those 
defendants who were actually arrested under the writ, 
the motion will be granted, we presume, on condition that 
the plaintiff have leave to enter a nolle prosequi, as to 
Rogers, as of the term the defendants put in their plea. 
In actions ex delicto, the plaintiff may enter a nolleprosepi 
as to someof the defendants, and proceed against the others, 
at  any time before final judgment. 2 Archb. Prac. B. 
R. 249, ( a d  the authorities there cited.) Looking at the 
record as exhibited to us, we think the case was not dis- 
continued in consequence of the process not having been 
run out as to Rogers. The judgment must be reversed, 
and a venire de novo awarded. 

PER CURIAM. Judgment reversed. 
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DAVIS 
u. JONES DAVIS u. JOHN G. GULLY, et, al. 

GULLY. 

A bond with a condition to be void upon the payment of such damages a s  
might be recovered of the principal obligor,for wrongfully bringing a suit 
in equity against the obligee, is a guaranty that the principal shall be able 
to satisfy any judgment obtained against him, in an action on the case, for 
wrongfully filing the bill ; and no action can be brought GU such bond 
until the obligee has obtained such a judgment, and failed to procure 
satisfaction. 

THIS was an action of DEBT, upon a bond given by the 
defendants, upon suing a writ to sequester sundry negroes 
in the hands of the present plaintiff. Plea, non infregit 
conventionem. 

On the trial, before his Honor Judge BAILEY, at Johnston, 
on the last Circuit, the case appeared to be as follows:--A 
bill in equity was instituted by John G .  Gully and others, 
against the present plaintiff, Jones Davis, in the Court of 
Equity for the county of Johnston, and afiat made there- 
upon for issuing writs of ne exeat and sequestration, upon 
the complainant's entering into bond with sufficient secu- 
rity in the sum of five thousand dollars, with condition to 
be void, on the payment of such damages as might be 
recovered by the defendant, for wrongfully suingforth the 
said writs. In consequence of this fiat, the present defen- 
dants executed their obligation to the plaintiff, in the penal 
sum of five thousand dollars, upon condition to be void 

upon payment of all such costs and damages that thesaid 
Jones Davis" (the present plaintiff,) " shall recover against 
John G. Gully and the other complainants, for wrongfully 
bringing a suit against him in the Court of Equity 
for Johnston County." The writ of sequestration 
issued. Upon the coming in of Davis's answer, the com- 
plainants had leave to amend their bill, and it was ordered 
that the writ of sequestration be dissolved, on defendant's 
giving special bail, in the sum of two thousand dollars. 
Thereupon, at the same term, an amended bill was filed, 
making some alteration in the parties complainants; and 
by consent of the parties on both sides, an interlocutory 
arder was made, whereby the matter in controversy was 
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referred to the award of two professional gentlemen, J 1 ~ m l 8 ~ ~ .  
with an agreement, that if they should decide in favour of DAVIS 

0. the complainants, they should award to them in lieu of the G ~ ~ ~ ~ ,  
negroes claimed by their bill, the monev which was due 
from one John P. Yeargan, on account of the purchase of 
the said negroes from the then defendant, Jones Davis, 
and the sequestration was set aside. At the succeeding 
term, no award having been returned, the order of refer- 
ence was discharged ; and i t  was ordered by the Court, 
that the defendant should file with the clerk and master, 
the bond of Yeargan ; that the same should be collected 
by the said clerk and master, as soon as it should become 
due, and the proceeds kept subject to the disposition of 
the Court. When the suit in equity was brought to a 
final hearing, the bill of the complainants was dismissed; 
and it was ordered, that the defendant have leave to put 
in suit the bond given by the complainants for the reco- 
very of such damages as the defendant may have sustained 
by the wrongfill suing out of the writ of ne exeut, or order 
of sequestration prayed and obtained by the complainants. 
Thereupon Jones Davis instituted this action, and on the 
trial offered, as evidence of a breach of the condition 
of the bond, testimony tending to show that he had 
sustained damage, by reason that Yeargan's bond had 
not been collected by the clerk and master as it might 
have been, had its collection been pressed with diligence ; 
and that the damage so sustained had not been paid to 
him. I t  being admitted by the plaintiff's counsel, that no 
suit had been brought against Gully, or any of the other 
complainants in the suit in equity for wrongfully institut- 
ing said suit, and, of course, no recovery of damages 
effected by the plaintiff, by reason thereof, the Court was 
of opinion, that the testimony offered was insufficient to 
establish a breach of the condition of the obligation ; and 
thereupon the plaintiff submitted to a nonsuit, and appealed. 

Badger and Devereux, for the plaintiff. 
W. H. Naywood, for the defendants. 

GASTON, Judge, after stating the case as above, pro- 
ceeded as follows;-Several points were made here in 
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Ju=,183P. support of the opinion below: but we deem it necessary - 
DAVIS to notice one only, for that appears to us to be decisive. 

0. The condition is not for the payment of such damages as 
shall be sustained by the plaintiff for wrongfully instituting 
the suit in equity, but for the payment of such as shall be 
recovered by the plaintiff for wrongfully instituting the 
suit. The obvious and unambiguous meaning of this 
condition is, that the obligors guaranty the amount of any 
judgment which the plaintiff may obtain in an action to 
be brought against the complainants for the injurious 
institution of their suit: There can be no question, but 
that conditions shall be so expounded as to serve the 
intent of the parties; and that when that intent can be 
satisfactorily collected from the instrument, it shall not be 
defeated, by an adherence to the mere letter. But what 
is there upon this instrument, to warrant the inference of 
any other intent than that which it so distinctly expresses? 
I t  is argued, that the intent expressed is absurd. Were it 
so, we should have great difficulty in implying an inten- 
tion contrary to, or different from that expressed ; but it 
does not appear to us absurd. The bill filed prayed for a 
writ very similar in its operation to an attachment at law ; 
and it was reasonable to require, upon issuing such a 
writ, an indemnity from injury, analogous to that which 
the law provides on issuing attachments. In  these cases 
it is enacted, act of 1777, (Rev.  c. 115, sec. 26,) that every 
justice, before issuing the attachment, shall take bond and 
security conditioned for satisfying " all damages which 
shall be recovered against the plaintiff in any suit or suits 
which may be brought against him for wrongfully suing 
out such attachment." It  is impossible to doubt the mean- 
ing of the terms here employed : and it is manifest, that a 
condition thus expressed is not broken until after a judg- 
ment obtained in an action for wrongfully suing out the 
attachment, and a refusal or neglect of the obligors to pay 
the damages recovered in such judgment. The term 

r 6  recovered," in the condition of the bond under 
consideration, means the same with " recovered" in 
the condition of an attachment bond prescribed by 
the statute, and its meaning in the latter, is fixed, 
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beyond controversy, by the words immediately follow- JUNE, - 1837. 

ing. W e  hold, also, that the words " for wrong- D D ~ ~ ~ ~  
fully bringing suit in the Court of Equity," must be inter- G:'Y, 
preted as the analogous words in the condition of an 
attachment bond have been interpreted-the bringing of a A court of 

suit maliciously, and without probable cause. 'Cvilliarns law termine 

v. Hunter, 3 Hawks, 345. I t  would be premature in us w++er a 
sult In 

t o  decide what evidence would be demanded of the plain- equitywas 

tiff in an action on the case, to sustain the allegation that ~~r;2!l 
the bill in equity had been instituted for the purpose of not. 

oppression and wrong, but we perceive no more difficulty An action 

in establishing the allegation, if true, than there was in the on the case 
lies against case of Hackney v. Mathews, which was brought for mali- any 

ciousiy impleading the plaintiff in the Ecclesiastical Court : who ma& 
clously and 

1 Trent. 8 6 ;  2 Inst. 562 : or in the caseof Brown v. Chap- ,,t~out 

man, for maliciously suing out a commission of bankruptcy. probable 
cause pro- 

1 Black. Rep. 427. An action on the case lies against any seeUte, 

person who maliciously and without probable cause, pro- ~ , " t :~~  
secutes another before any tribunal, and thereby subjects tribunal, 
him to an injury, either in his person, property or reputa. zd::q:;ts 
tion. The purpose of the bond in this case, was to secure him to an 

injury! the plaintiff against the inefficiency of this common law either 

remedy, if the complainants in the suit in equity should be his property, person, or 

unable to respond the damages. reputation. 

PER CURIAM. Judgment affirmed. 

PHILIP BRITTAIN, et al. President and Directors of the Buncombe 
Turnpike Company v. SAMUEL NEWLAND. 

Debts due a corporation must be sued for in the corporate name ; and cannot 
be recovered in an action brought in the names of A. B., president, and C. 

D . and E. F., directors of such company. 

THIS was an action of ASSUMPSIT, in which the plaintiffs, 
I 6  Philip Brittain, president, and Samuel Chunn and James 
M. Alexander, directors of the Buncombe Turnpike Com- 
pany," declared against the defendants, for tolls due them 
from the defendant, for passing over their road. Plea, non 
assumpsit. 
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JUNE, 1837. On the trial a t  Buncombe, on the last Circuit, his Honor 
BRITTAIN Judge PEARSON, rejected all the evidence of the plaintiffsp 
N,~~',,m thinking that the tolls could be recovered only in an action 

brought in the name of the corporation, viz. '&The Bun- 
combe Turnpike Company;" and the plaintiffs were non- 
suited, and appealed. 

No counsel appeared for the plaintiffs in this Court. 

Badger, for the defendant. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded :-The act of assembly passed in 1824, incorporated 
the subscribers to the stock into a company, by and under 
the name and style of " The Buncombe Turnpike Com- 
pany ;" and it declared, that as such, the corporation 
might sue and be sued, and have perpetual succession, 
and a common seal, and all other corporate rights neces- 
sary for the objects of the company. The seventh section 
of the said act, authorizes the president and directors to 
demand and receive, at some convenient toll-gates, the 
tolls. We think this section only constituted the presi- 
dent and directors agents for the corporation, for the 
objects there mentioned. It did not authorize them to sue 
for the tolls io their own names, although they should make 
the addition to their names in the writ, that they were the 
President and Directors of the Buncombe Turnpike Com- 
pany. The suit should have been brought in the name of 
the corporation, and to answer 66 The Buncombe Turnpike 
Company." 1 he defendaiir, if he owed at all, in the sup- 
posed case, owed no one else. We think the plaintiffs 
were properly nonsuiteci; and the judgment tnust be 
affirmed. The plaintiffs might, on motion and payment of 
the cost, have had the writ and declaration amended, by 
striking out the names of the plaintiffs, and their additions. 
M'Clure v. Burdon and Others, 1 Car. Law Rep. 472. 
The writ would then have stood thus-" then and there to 
answer the Buncombe Turnpike Company, of a plea of 
trespass on the case, &c." As no motion to amend was 
made, the judge was obliged to reject the evidence offered, 
as it was not pertinent to the  lai in tiff's case. 
PER CURIAX. Judgment affirmed. 
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JUNE, 1837. - 
STATE 

T H E  STATE v. RACEIEL PENDERGRASS. v. 
PENDEE- 

T h e  law confides to schoolniasters and teachers, a discretionary power in the Q R A ~ ~ .  

infliction of punishment upon their pupils, and will not hold them respon. 
s ibb  criminally, unless the punishment be such as to occasion permanent 
injury to the chiltl ; or be inflicted merely to gratify their own evil pas- 
sions. 

THIS was an indictment for an ASSAULT AND BATTERY, 

tried before DICK, Judge, at  Caswell, on the last Circuit. 
On the trial the fidcts were, that the defendant kept a 

school for small children : that upon one occasion, after 
mild treatment towards a little girl, of six or seven years 
of age, had failed, the defendant whipped her with a 
switch, so as to cause marks upon her body, which dis- 
appeared in a few days. Two marks were also proved to 
have existed, one on the arm, and another on the neck, 
which were apparently made with a larger instrument, 
but which also disappeared in a few days. 

His Honor instructed the jury, that the right of the 
defendant to chastise the child, was coexter~sive with that 
of a parent ; and that they should be cautious in coming 
to a conclusion, that excessive chastisement had been used. 
But as the child was of tender years, if they believed that 
she had been whipped by the defendant, with either a 
switch or other instrument, so as to produce the marks 
described to them, the defendant was guilty. A verdict 
was found for the state ; and the defendant appealed. 

N o  counsel appeared for the defendant in this Court. 

The Attorney-Generd, for the state. 

GASTON, Judge.-It is not easy to state with precision, 
the power which the law grants to schoolmasters and 
teachers, with respect to the correction of their pupils. I t  
is analogous to that which belongs to parents, and the 
authority of the teacher is regarded as a delegation of paren- 
tal authority. One of the most sacred duties of parents, 
i s  to train up and qualify their children, for becoming 
useful and virtuous members of society ; this duty cannot 
be effectually performed without the ability to command 
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JUNE, 1837. obedience, to control stubbornness, to quicken diligence, 

STATE and to reform bad habits ; ind to enable him to exercise 
'. this salutary sway, he is armed with the power to adminis- PENDER- 

GRASS. ter moderate correction, when he shall believe it to be 
just and necessary. The  teacher is the substitute of the 
parcnt ; is charged in part with the performance of his 
duties, and in the exercise of these delegated duties, is 
invested with his power. 

The law has not undertaken to prescribe stated punish- 
ments for particular offences, but has contented itself with 
the general grant of the power of moderate correction, and 
has confided the graduation of punishments, within the 
lirr~its of this grant, to the discretion of the teacher. The 
line which separates moderate correction from immoderate 
punishment, can only be ascertained by reference to gene- 
ral principles. The welfare of the child is the main 
purpose for which pain is permitted to be inflicted. Any 
punishment, therefore, which may seriously endanger life, 
limbs or health, or shall disfigure the child, or cause any 
other permanent illjury, may be pronounced in itself 
immoderate, as not only being unnecessary for, but incon- 
sistent with, the purpose for which correction is authorized. 
But  any  correction, however severe, which produces 
temporary pain only, and no permanent ill, cannot be so 
pronounced, since i t  may have been necessary for the 
reformation of the child, and does not injuriously affect its 
future welfare. W e  hold, therefore, that it map be laid 
down as a general rule, that teachers exceed the limits of 
their authority when they cause lasting mischief; but 
act  within the limits of it, when they inflict temporary 
pain. 

When the correction administered, is not in itself immo- 
derate, and therefore beyond the authority of the teacher, 
its legality or illegality must depend entirely, we think, on 
the pi unimo with which i t  was administered. Within 
the sphere of his authority, the master is the judge when 
correction is required, and of the degree of correction 
necessary; and like all others intrusted with a discretion, 
he cannot be made penally responsible for error of judg- 
rxont, but only for wickedness of purpose. The  best and 
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the wisest of mortals are weak and erring creatures, and Jm11837. 

in the exercise of functions in which their judgment is to S T A ~  
2). be the guide, cannot be rightfully required to engage for p,,,- 

more than honesty of purpose, and diligence of exertion. GWS- 

His judgment must be presumed correct, because he is the 
judge, and also because of the difficulty of proving the 
offence, or accumulation of offences, that called for correc- 
tion; of showing the peculiar temperament, disposition, 
and habits, of the individual corrected ; and of exhibiting 
the various milder means, that may have been ineffectually 
used, before correction was resorted to. 

But the master may be punishable when he does not 
transcend the powers granted, if he grossly abuse them. 
If he use his authority as a cover for malice, and under 
pretence of administering correction, gratify his own bad 
passions, the mask of the judge shall be taken 0% and he 
will stand amenable to justice, as an individual not invested 
with judicial power. 

W e  believe that these are the rules applicable to the 
decision of the case before us. If they be, there was error 
in the instruction given to the jury, that if the child was 
whipped by the defendant so as to occasion the marks 
described by the prosecutor, the defendant had exceeded 
her authority, and was guilty as charged. The marks 
were all temporary, and in a short time all disappeared. 
No permanent injury was done to the child. The only 
appearances that could warrant the beliefor suspicion that 
the correction threatened permanent injury, were the 
bruises on the neck and the arms; and these, to say the 
least, were too equivocal to justify the Court in assuming, 
that they did threaten such mischief. We think that the 
instruction on this point should have been, that unless the 
jury could clearly infer from the evidence, that the correc- 
tion inflicted had produced, or was in its nature calculated 
to produce, iasting injury to the child, it did not exceed 
the limits of the power which had been granted to the 
defendant. W e  think also, that the jury should have 
been further instructed, that however severe the pain 
inflicted, and however in their judgment it  might seem 
disproportionate to the alleged negligeuce or offence of so 
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Juw1837. young and tender a child, yet if it did not produce nor 
STATE threaten lasting mischief, it was their duty to acquit the 

PEGEk defendant ; unless the facts testified induced a conviction 
a w e .  in their minds, that the defendant did not act honestly in the 

performance of duty, according to her sense of right, but 
under the pretext af duty, was gratifying malice. 

W e  think that rules less liberal towards teachers, can- 
not be laid down without breaking in upon the authority 
necessary for: preserving discipline, and commanding 
respect; and that although these rules leave it in their 
power to commit acts of indiscreet severity, with legal 
impunity, these indiscretions will probably find their check 
and correction, in parental affection, and in public opinion ; 
and if they should not, that they must be tolerated as a 
part of those imperfections and inconveniences, which no 
human laws can wholly remove or redress. 

PER CURTAM. Judgment reversed. 

The STATE u. WILLIAM J. CARSON. 

A defect in the examination of a single woman, as to the putative father of 
her bastard child, is waived so as to prevent the proceedings from being 
dismissed, by the person charged appearing and making up an issue 
whether he be the father or not. 

THE defendant was arrested upon a warrant issued by 
two justices of the peace, under the act of 1741, (Rev. c. 
30, sec. 10,) upon the cxan~inntion af Esther Parker, a 
single woman, declaring him to be the father of her bastard 
child. This examination was defective, in that it did not 
state the child to have been born within three years before 
it was taken. The defendant entered into recognizance 
for his appearance at the next county Court of Haywood, 
where he appeared, and moved to quash the proceedings 
for the above-mentioned informality in the examination. 
This motion was over-ruled; and the defendant then 
prayed, that an issue might be made up under the act of 
1814, (Rev. c. 871,) to try the fact whether he was or was, 
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not the father of the child. This was done accordingly ; JUNE, 1837. 

and under an act of the legislature giving the exclusive STATE 

jurisdiction of jury cases to the Superior Court of Nay- 
wood, the record was certified to that Court to have the 
issue tried. I t  came on before his Honor Judge PEARSON, 
on the last Circuit. Before the jury were impannelled, 
the defendant moved again to quash the proceedings for 
the irregularity above-mentioned, but the motion was 
refused. The trial then proceeded; and the mother of the 
child was examined as a witness, and proved that the 
child was born about a month before the time when her 
examination was taken. The jury returned a verdict 
against the defendant ; and he appealed. 

No counsel appeared for the defendant in this Court. 
The Attorney-General, for the state. 

DANIEL, Judge.-The act of Assembly passed in the 
year 1814, declares that all examinations upon oath to 
accuse or charge any man of being the father of a bastard 
child, shall be had and taken within three years next after 
the birth of said child and not after." In this case, the 
examination of the mother does not disclose the age of the 
child. There is no formal judgment of the magistrates 
entered on the pr~ceedings, declaring that the defendant 
is the father of the bastard, but he is bound over to Court 
by two justices, as is set forth in the case. I n  the County 
Court, the defendant moved the Court to quash the pro- 
ceedings for informality. The Court over-ruled the motion. 
The defendant did not appeal from this decision, and 
carry the case to the Superior Court in the nature of a 
writ of error, where the question of law might have been 
decided ; but he prayed that an issue might be made up 
under the act of 1814, whether or not he was in fact the 
father of the bastard. This motion was granted ; and an 
issue was accordingly made up. By an act of Assembly 
the County Court of Haywood was deprived of the power 
of trying issues by a jury ; and the issue was sent into the 
Superior Court of that county, agreeable to the provisions 
of the said act, for trial. When the issue came on for trial, 
the defendant again moved the Judge to quash the pro- 
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J u ~ ~ , 1 8 3 7 .  ceedings ; which motion the Judge over-ruled. The issue 
STATE was then tried; and the mother was examined for the 

state, and deposed amongst other things, that the child CARSON. 
was not a month old when her examination was taken 
before the justices. The jury returned their verdict, that 
the defendant was the father of the child. The Court 
gave judgment on the verdict; and ordered a writ ofpro- 
cedendo to issue to the County Court to take the defend- 
ant's bond, and make the usual orders for annual pay- 
ments, &c. From this judgment, the defendant has 
appealed to this Court. 

The defendant, by omitting to appeal from the decision 
of the County Court, and taking the issue which he did, 
which was obliged to be sent into the Superior Court to 
be tried by a jury, waived, as it seems to us, any further 
objection on the score of the examination of the mother of 
the bastard, not containing the age of the child. That 
question could not fairly arise before the Superior Court 
as the case then stood, unless the state had offered her 
examination taken before the jostices as prima fucie evi- 
dence on the trial of the issue under the act of 1814. The 
defendant was before the Court; an issue had been made 
up at his instance and for his benefit ; the mother of the 
child was examined as a witness, viva voce on the trial, 
and proved facts sufficient to authorize the jury to give a 
verdict against him, and to authorize the Court to pro- 
nounce such a judgment as the law prescribed. There is 
nothing in the case to warrant us either to arrest the 
judgment or grant a new trial. Before we quit the case, 
perhaps it may not be improper to remark, that there is 

Prcceed- 
ings before some difference of construction by the Courts in cases of 
justices in orders of justices in bastardy, and convictions of justices 
bastardy under penal statutes and for petty offences. Orders of 
being mat- justices in bastardy cases, are police regulations, having 
ters of 
police only, for their object, solely an indemnity of the county from 
are more money liabilities. They do not partake of the nature of favourably 
construed criminal proceedings. Therefore, every intendment will 
than those 
which are be made to support an order of justices in bastardy. 3 T. 
criminal R. 496. 3 East's Rep. 58. Whereas on convictions before 
in their justices, every thing requisite to support a conviction, 
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should appear on the conviction itself. 6 T. R. 538. 4 JUNE, 1837. 

Corn. Dip. 944, Day's edition. Convictions before justices STATE 

are  generally for petit offences which partake of a criminal 
nature. Generally, the offences are created, and the juris- 
diction to the justices is given by acts of the legislature. 
T h e  Court thus created, being an inferior one and of a 
limited jurisdiction, proceeding not according to the 
course of the common law ; i t  has been invariably the prac- 
tice, in favour of liberty and law, for the Superior Courts 
of general superintending jurisdiction, to h d d  these inferior 
tribunals to strict rules, when they attempt to exercise a 
jurisdiction in any matter savouring of a criminal nature. 

The  opportunity afforded by our law to the defendant 
to take an issue, furnishes additional reasons, for making 

I all reasonable intendments in support of the order. I t  is 

~ to be recollected, that the defendant's objection is, that the 
order was made upon insufficient proof. If  he will not 
rest his defence exclusively upon that, but proceeds to a n  
issue and leaves the former evidence and such other as 
may be offered on each side to the jury, the defective proof 
is completely supplied by the verdict against him. I n  
every point of view, therefore, the judgment ought to be 
affirmed. 

PER CURIAM. Judgment affirmed. 

THEOPHILUS FALLS, Adm'r of ABSALOM SIMONTON o. ELI 
SBERRILL. 

A promise to pay a debt barred by the statute of limitations, revives the old 
contract, or is evidence of similar continued promises from the time the 
contract was made. Hence it follows, that the first promise should be 
declared on. And if the new promise be made after the writ is sued out, 
the plaintiff may recover. 

Twrs was an  action of ASSUMPSIT, commenced by the 
plaintiff's intestate, for money paid, laid out and expended 
by  the intestate, for the defendant. 
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JUXE, 1837. The  only question between the parties arose upon the 
FIL~s - plea of the statute of limitations. On that, a verdict was 

a. taken for the plaintiff, on the last Fall Circuit, before DICK, 
SABERILL. 

Judge, a t  Iredell, subject to the opinion of the Court, upon 
the following facts. The action was commenced on the 
7th day of December, 1832, in the life-time of Simonton : 
a few days thereafter the plaintiff, as the agent of Simon- 
ton, applied to the defendant for payment of, or  security 
for, the debt. The latter admitted his indebtedness, and 
offered to give hi5 bond with surety, for the amount due; 
which was agreed to by the plaintiff; but the defendant 
subsequently refused to complete the arrangement. 

His Honor, thinking that the action ought to have been 
brought on the last promise, set the verdict aside, and 
directed a nonsuit to be entered; and the plaintiff 
appealed. 

D. iF: Callwell, for the plaintiff. 

3. W. Norwood, for the defendant. 

RUFFIN, Chief Justice.-There is no dispute of fact in 
chis case. W e  col!ect, from the record, that it was 
admitted, the defendant made the declarations deposed to 
by the witness. The question, whether the case is taken 
out of the statute of limitations, is, under such circumstan- 
ces, a question of l a w ;  and if held afirmatively, there 
must be judgment for the plainti% on the verdict, without 
sending the parties back to have that testimony passed 
on by a jury. Clarke v. Dutcher, 9 Cbwen, 674. 

If  this acknowledgment had been before suit, and the 
declaratiori frained on i t ,  there could be no doubt of its 
suficiency. It is a clear a n d  precise acknowledgment of 
the debt, its amount and present justice, accompanied by a 
proposal to secure the payment. The cause turns, there- 
fore, entirely on the question of pleading. I t  is said, that ,  
as no acknowledgment ought or  can take a case out of the 
statute, but such as will amount to a promise to pay the 
debt, the declaration must, in every case, be on the 
acknowledgment, as a special promise; and that cannot 
be done in the case a t  bar, because the promise in proof 
I\ as subsequent to the commencement of the suit. The  
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state of facts certainly raises the point made, and renders J u ~ 1 . 8 3 7 -  

a decision of it unavoidable. Wha t  shall take a case out FALL* 
of the statute, is a matter of much importance to the rights 
of suitors ; and the Court agrees, that it should' be only 
such an acknowledgment, as would be evidence to sustain 
an action brought on it as a special promise. I t  is not of 
so much consequence, whether such an acknowledgment 
is to have its operation by giving an action on it, or by 
reviving the remedy on the original undertaking, which 
was before gone or suspended. It is not so much a point 
involving principle, as the mode of proceeding; and its 
decision may therefore, with more propriety, be placed on 
the ground of precedent and authority. 

Many sayings have dropped incidentally from judges in 
modern times on this question. But we believe there has 
been no adjudication before the present, that, in the case 
of verbal promises between the same individual persons, 
the action would not lie on the original contract. I t  has 
not been decided in this state, that it would not. . In  The 
Bank of Newbern v. Xneed, 3 Hawks, 500, the question 
was argued, but not decided. Judge HENDERSON remarked, 
that although he rather thought the principle was the 
other way, the weight of authorities was much in favour 
of the old promise; and that the new one repels the bar 
of the statute. W e  think he was certainly well war- 
ranted in the latter part of the proposition, I t  is true, If a Vew 

that it was settled, upon a technical principle of pleading, ~ ~ ~ ~ ~ e ;  

that the declaration must be on the new promise, when it case outof 
the statute is made by or to an executor; and from that the Court ,flimila- 

would neither feel inclined nor a t  liberty to depart, because 'ions, be 
made by or 

it is settled. But the cases are very numerous of every to anexe- 

other sort, in which it was held, that an acknowledgu~ent cutor, the 
I action must 

authorized a recovery upon the first cause of action, either be brought 

because it revived the remedy, to which alone the statute Onit. 

applies, or because it was evidence of a continuing promise 
throughout the period from the time of making the first to 
that of the last. Formerly, and especially in the time of 
Lord MANSFIELD, it seems to have been put on the first 
ground. More recently, the last view has been taken of 
it. The  lare statlate of 9 G .  4, in England, for instance. 
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J u ~ ~ , 1 8 3 7 .  treats it in that way. I t  provides that " no acknowledg- 

F~~~~ ment or promise by words only shall be deemed sufficient 
evidence of a new or continuing contract, whereby to take 

SHERRILL. 
any case out of the operation of the said enactment, or to 
deprive any party of the benefit thereof." I t  is not very 
refined, and certainly not irrational, when an original 
promise has been proved, to infer from a promise now 
made, that an intermediate one, or many such, had like- 
wise been made, if they be between the same parties, and 
to do the same thing. A difficulty may be suggested, 

When the when the acknowledgment is conditional. I t  is true, that 
pz!sr&- the promises are not then identical in terms. But after the 
ditional, performance of the condition, such a promise furrlishes 
upon the 
perform- evidence of all the facts from which a previous absolute 
ance.of the promise within the time of limitation may be inferred. I t  
cond~t~on, 
it is evi- is a positive admission that the debt is due; that the 
dence Of a defendant had been willing to pay i t ;  and until he inter- 
previous 
absolute posed a condition, was willing and liable absolutely to pay 
promise. it. I f  this view of the subject be the correct one, it fol- 

lows, that it is imnlatcrial a t  what period before the trial 
the acknowledgment was made ; since as evidence merely, 
it establishes the existence of the debt, and the defendant's 
liability a t  the commencement of the suit. Accordingly, 
declarations subsequent to the suit have often been received 
as evidence to take a case out of the statute, as they would 
be of the sale and delivery of the goods, whose price the 
action was brought to recover. Bryan v. Horseman, 4 
East, 590. Lloyd v. Mouad, 2 T. R. 760. Yea v. Fou- 
raker, 2 Burr. 1099. So also it has been done in many 
cases in this state, within the experience of every profes- 
sional gentleman. I t  is said by the Court, in Danforth v. 
Culver, 11 John. Rep. 148, that in all the cases upon the 
subject, it is considered that the acknowledgment of a 
debt barred by the statute of limitations, is evidence to 
the jury of a new promise under the replication of 
assumpsit infra sex annos. Regarded as such evidence, it 
is not inconsistent with principle, or with the pleading, to 
admit it under a general count; for the promises, being 
verbal, are identical, and the time laid in the declaration 
is immaterial, and not traversable. But it may be said, 
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that the principle will not reach the cases which have been JUNE, 1837. 
decided upon the promises of one partner, after a dissolu- FALLS 

v. 
tion ; or upon declarations on a note, or bill of exchange. s,,,,,, 
I t  must be owned, that there is apparently in this respect 
a want of the harmony that, usually belongs to the law. 
It is certain, however, that cases of the kind spoken of, 
exist; and that their doctrine is perfectly established, both 
in England and in this country. Tha t  of MIntyre  v. 
Oliver, 2 Hawks, 209, follows Whitcomb v. Whiting, 
Doug. 652; and Chief Justice TAYLOR gives as  the reason, 
6c  that the right to the debt still subsists, though the remedy 
is suspended, and the aclrnowledgment of one partner is 
sufficient to revive the remedy after the dissolution." Yea 
v. Fouraker was on a promissory note. In  Leaper v. 
Tatton, 16 East, 420, the action was to recover the amount 
of a bill of exchange accepted by the defendant, and 
endorsed to the plaintiff. The declaration contained a 
special count on the bill, and the common money counts ; 
and to the plea of the statute the plaintiff replied, that the 
said several causes of action did accrue, within, &c. The 
objection was taken at the bar, as far as we can trace it, 
for the first time, in the English courts, that the plaintiff 
could not recover on the acceptance according to its tenor ; 
for the promise by the acceptance was gone, and the decla- 
ration should be on the special one. that had been substi- 
tuted for the bill. But the Court held otherwise. Lord 
ELLENBOROUGH remarked, " that as to the form of declaring 
insisted upon, it is enough to say, that it has never been in 
use; but that it is the common practice to declare on the 
original contract ; and if the statute be pleaded, the only 
question is, whether the defence given by it has been 
waived. If the objection were good, it would be neces- 
sary to recast all the modes of declaring, by way of 
obviating the possibility of the defendant's taking advan- 
tage of the statute of limitations." I t  is true, he added, 
that the point was unnecessary, because there was 
also a count for an account stated, under which the bill 
and acknowledgment was sufficient evidence. But the 
expressions quoted contain a strong declaration of the 
mode of pleading being perfectly established ; so much so, 
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Ju~~~l837. in the opinion of Westminster Hall, that no other had a t  
FALL# any time been used. The same is assuredly true in our  

2). 
h,,,, own courts. W e  know not any higher evidence of the 

law, than the forrns of pleading, settled and adopted by 
universal usage, through a long course of time. If there 
were no other authority in favour of declaring on the old 
promise, this of itself, would constitute the weight of 
authority mentioned by Judge HENDERSON. The  Court 
has no just power to change it, or the principle on which 
it is founded. I t  would be legislating. I t  is probable 
that the objection would never have been thought of, but 
for the effect for some time allowed to extremely loose and 
vague words in taking a case out of the statute. There is 
reason to be gratified that it was made, whether that was 
its purpose or not, since it has brought the courts to con- 
sider deliberately the principles of construction for the 
statute, and to lay down such rules as to the nature of the 
acknowledgment which will take a case out of it, as will 
preserve the statute in its integrity, as a protection to 
those who do not plainly admit a continuing liability for a 
stale demand. But when admitted, it is a liability for the 
old debt, upon the original undertaking, or upon a new 
one of the same tenor. 

I t  is proper to observe, that the action was brought by 
the intestate Simonton, and upon his death, revived, under 
the statute, by the present plaintiff, as his administrator. 
The  acknowledgment of the defendant was in the lifetime 
of the plaintiff's intestate ; and is therefore evidence under 
the pleadings; which contain the language of the original 
parties. The  issues are made between them, and are to 
be tried as they would be between them. 

The  opinion of the Court, therefore, is, that the judgment 
in the Superior Court is erroneous, and must be reversed ; 
and that judgment be here rendered for the plainti% 
according to the verdict. 

PER CURIARI. Judgment reversed. 



OF NORTH CAROLINA. 377 

WIL~ON 
NANCY WILSON u. THOMAS WILSON. v. 

WILSON. 
The Courts of this state have not power, in petitions for a divorce and alimony 

under our law, to allow alimony pelodeate lite. 

THIS was a PETITION for a divorce from bed and board, 
and for alimony. The petition stated that the marriage 
took place in the year 1832 : that the parties lived toge- 
ther for nine months, during which time the defendant 
treated the petitioner with great cruelty, and offered such 
indignities to her person, as to render life burthensome : 
that a t  the expiration ofnine months from the marriage, the 
defendant abandoned the petitioner, and removed to an 
adjoining county, leaving her without a proper support : 

I and concluded with an averment of the general propriety 
I of the petitioner's conduct ; of a statement of the probable 

~ value of the defendant's estate; and charged that he was 

I making such a disposition of it, as to defeat the petition- 

I er's claim. 
1 Upon the last Circuit a t  Perquimons, the petitioner 

moved, upon sundry affidavits, touching the defendant's 
intention to secrete his property, for alimony pendente 
lite ; but his Honor Judge TOOMER, refused the application ; 
and upon the prayer of the petitioner, allowed an appeal 
fsom his order. 

Kinney, for the petitioner. 
No counsel appeared for the defendant in this Court. 

GASTON, Judge.-It is the established law of the Eccle- 
siastical Courts, in all suits of divorce or suits for the resti- 
tution of conjugal rights, as soon as the Court is judicially 
informed that the fact of marriage has taken place, that it 
is competent for the wife to apply for alimony, pending 
the suit. But it by no means follows, that when our 
legislature authorized judicial proceedings to be instituted 
for obtaining divorces, they designed that the tribunals 
invested with this authority, should pursue this usage ox the 
Ecclesiastical Courts ; and without satisfactory evidence af 
811ch legislative intention, we cannot infer it. We do not 
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JUNE, 1837. discover in the original act with respect to divorces, act of 
WJWN 1814, (Rev. c. 869,) or in any of the various supplemen- 

'. tary acts thereto, any adoption, by reference, of the usages WILSON. 
and forms of the Ecclesiastical Courts. The legislature 
has undertaken by these acts to make a system out and 
out, setting forth the causes for divorce, either from the 
bonds of matrimony, or from bed and board ; defining the 
the mode of preferring the complaint, of making defence 
thereto, of procuring proofs, and of trying the facts; 
declaring the effects and consequences of the decree, and 
prescribing the cases in which alimony is to be allowed. 
W e  think, therefore, that if a power exists for granting the 
application made in this case, it must be collected either 
from the express enactments, or from the general scope of 
these statutes. 

There is no enactment which expressly confers the 
power; and those which are express on the subject of 
alimony, seem rather to deny than grant it. The first 
section of the act of 1814, contains an enumeration of the 
causeson which it may be lawful for the injured person to 
obtain a divorce either from bed and board, or the bonds of 
matrimony, at the discretion of the Court; and the 4th 
section declares it lawful upon the hearing to determine the 
petition as to law and justice shall appertain, either by 
dismissing the petition, or decreeing a divorce from nup- 
tial ties; and provides that " in the case of general divorce 
upon the petition of the wife," the Court shall have power 
to decree al im~ny to her. The 5th section specifies cer- 
tain causes which shall be sufficient to warrant a decree 
in favour of the wife, for a divorce from bed and board, 
and declares that it shall be lawful, upon complaint and 
due proof made in manner aforesaid, to grant a divorce 
from bed and board, and also to allow her such alimony 
as her husband's circumstances will admit. These provi- 
sions are evidently restricted to the decreeing of alimony 
upon the final hearing. 

The act of 1814, contained-a provision, that no sentence 
of divorce from the bonds of matrimony should be valid, 
until ratified by the General Assembly ; and the 11th 
section of the act which points out the mode in which a 
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decree for alimony shall be enforced, expressly provides, Ju*~11837- 
that no process shall issue to carry such decree into execu- WILSON 

tion, until the decree shall have been ratified by the General W&,NI 

Assembly. This provision is limited, we presume, to 
decrees for alimony connected with a decree of a divorce 
from nuptial bonds, but it is nevertheless indicative of the 
legislative understanding, that alimony was not allowed 
until the final hearing of the cause. 

There were provisions in the act of 1814, which bore with 
peculiar hardship on the wife ; and as practice under the 
act brought these to notice, they mere subsequently 
repealed or modified. The act of 1814, imposed a tax of 
ten pounds, upon the party cast in a petition for a divorce; 
and required of the petitioner in every case, to find 
adequate security to respond the costs of suit, before the 
suing out of process. But the act of 1824, repeals the tax, 
and dispenses with the bond whenever the petitioner shall 
make oath that he or she is not worth the sum of two 
hundred doilars. 

The  acts subsequent to that of 1814, have made also 
peculiar provisions for the benefit of the wife. The  act of 
1819 (Ilev. c. 1007,) gives to her, when obtaining a decree 
of separation from bed and board, the capacity to acquire, 
retain, and dispose, of all such property as might be pro- 
cured by her industry, or accrue to her in any other way, 
free from the dominion or control of her husband; and 
makes the property, on her death without a disposition 
thereof by her, transmissible to her heirs and next of kin. 

Since the passing of the act of 1814, as far as we are - 
informed, no practice has obtained, when the wife sued for 
a divorce, of making allowances for alimony previously to 
a decree upon the hearing ; and it can scarcely be doubted 
but that such a practice would have prevailed, had it been 
supposed to be authorized, or that the legislature, while 
acting from time to time, in order to render redress to 
injured wives more ample and more easy, would have 
authorized such allowances, if they conceived it proper 
that they should be made. 

It may be, that inconveniences are sometime sustained 
by an injured woman, while suing for a separation from 
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JUNE, 1837. her husband, for want of a provision for support before 
WILSON sentence. But she is not wholly without protection. I f  
w , ~ b o ,  abandoned by her husband, or compelled by cruelty to 

flee from him, the law gives her a credit, for the mrans of 
subsistence, suited to his condition in life, and will compel 
the husband to pay those who shall furnish the i equisite 
supplies. If she has no separate property, she can carry 
on the suit in formn pauperis; counsel will be assigned her 
who will charge no fees ; and she will have the services of 
the officers of the Court, and the attendance of witnesses 
without costs. 

I t  is probably better for both parties, that pecuniary 
means for carrying on the domestic war should not be 
furnished by law. The prospect of such a supply may 
subject the husband to vexatious and unfounded suits, and 
prove a mistaken kindness even to the wife, who has just 
cause of complaint. Instead of relying on the counsel and 
aid of disinterested friendship, she may  be tempted to put 
herself under the direction of mercenary allies, who will 
exasperate differences that might he adjusted, into irrecon- 
cilable dissentions; and under the pretext of vindicating 
her wrongs, prosecute their own schemes of cupidity. 

But whatever may be the course dictated by policy, 
until the legislature shall have otherwise provided, we 
think the Courts are not authorized to make allowances 
for alimony, before the complaint of the wife shall be 
finally tried. 

W e  are not called upon to say, whether there may not 
be cases in u hich the husband is an applicant for a 
divorce, and is endeavouring to stigmatize his wife with 
foul imputations, where the Court may withhold its aid 
from him, unless he will furnish the means of a fair inves- 
tigation. W e  do not say how this may be, and are to be 
understood as intimating no opinion upon it. 

W e  are of opinion that the decision of the Court below 
is correct, for the reasons already mentioned. But if the 

Apetition Court had a discretion to make the allowance, this is a 
wh~ch 
states that case in which, in the present state of the pleadings, the 

Court could not be invoked to make it. The  petitioner band has 
keated the charges that her husband has treated her in a cruel and 
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barbarous manner, and has offered such indignities to her JUNE, 1837. 
person, as to render hercondition intolerable and life bur- Wr~soiv 

thensome. But she sets forth no specific treatment as w,",,,,. 
cruel. She shows no indignities. She alleged lzo facts in ,ife ,it,, 

relation to theee charges, which can be properly put in cruel t~tand 
offered in- 

issue. On such a petition, SO vague, no Court ought, dignities to 

upon any proofs, to decree a divorce. And where, upon k: $?? 
the face of the petition, it is seen that a separation is not specifies no 

to be decreed, the Court ought not, if it had the power, ~ ~ $ ~ ~ ~ s  

to order alimony pendente lite. not suffi- 
cient to I t  is to be certified to the Court below, that there was authorize 

no error in the interlocutory order appealed from. a decree for 
a divorce. 

PER CURIAM. Judgment affirmed. 

ELIZABETH DAVENPORT u. SAMUEL C. SLEIGHT. 

An instrument signed and sealed in blank, and handed to an agent verbally 
authorized to fill up the blsnk and deliver it, is not the deed of the prin- 
cipal ; and after-declarations of the principal, appvoving of the deiivery by 
the agent, made in the absence of the instrument, and without any act in  
relation to it, will not amount to an adoption and ratification of the deli- 
very. 

DEBT upon a single bond for one hundred dollars. Plea, 
non est factum. 

On the trial, before TOOMER, Judge, at Tyrrell, on the 
last Circuit, the only question was as to the execution of 
the bond. I t  appeared that one Frasier brought the bond 
to the house of the plaintiff, already written excepting a 
blank for its amount, and signed and sealed by the defen- 
dant. Frasier, as the agent of the defendant, made an 
agreement with the plaintiff for the purchase of a vessel, 
whereupon he filled up the blank with the agreed price, 
attested the instrument, and delivered it to the plaintiff. 
After the vessel had come into the possession of the defen- 
dant, he admitted that h'e had signed and sealed the instru- 
ment in blank, and had sent Frasier to the plaintiff to 
make the best bargain he could, and had verbally autho- 
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JUNE, 1837. rized him to fill up the blank, and deliver it as his, the 
DAVENPORT defendant's, bond. 

0.  

SLEIGHT. 
His Honor, upon the authority of the case of 1WKee v. 

Hicks, 2 Dev. Rep. 3'79, intitnated an  opinion that these 
facts did not constitute the instrument the deed of the 
defendant ; and the plaintiff in submission to that opinion, 
suffered a nonsuit, and appealed. 

Haughton, with whom was Devereux, for the plaintiff. 

No counsel appeared for the defendant in this Court. 

RUFFIX, Chief Justice.-The instrument sued on is not, 
in the opinion of the Court, the bond of the defendant. 
When put into the hands of Frasier, it was not a deed, 
because it was imperfect and did not purport to oblige the 
payment of any sum of money. The  parol authority to 
Frasier to fill up the blank with the sum that might be 
agreed upon as the price of the vessel, we think, is not a 
valid authority to deliver the paper, thus completed, as the 
deed of the defendant. Keing executed in his absence i t  

The  case of does not bind the defendant. The  case of MKee v. Hicks, 
"'Kcev. 2 Dev. 379, is directly in point. I t  is authoritative as a Hicks, 2 
Dev. 379, decision of this Court ; and it must be admitted that the 
considcred 
and appro- point was before, at the least, not clear on the side of the 
ved. plaintiff. But upon reconsideration, we agree to the doc- 

trine of that case as that of the common law. The ancient 
rule is certain, that authority to make a deed cannot be 
verbally conferred, but must be created by an instrument of 
equal dignity. I t  is owned, that there are niodern cases, 
in which it seems to have been relaxed with respect to 
bonds. This began with the case of Texirn v. Evans, 
cited 1 Anst. 223, note, on which all the subsequent cases 
profess to be founded. The Court is not satisfied with the 
reasons assigned for those opinions, but entertains a strong 
impression that they lead to dangerous consequences. 
Because bonds are in frequent use as mercantile instru- 
ments and are negotiable, it seems to have been thought 
that they may be safely treated as if altogether of that  
character. If they can be filled up upon a verbal autho- 
rity, the step is, indeed, a short one to allow the holder to 
d o  so;  and a bond may be made by signing and sealing 
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a blank piece of paper, as a promissory note may be by J u ~ ~ , 1 8 3 7 .  

signing it. W e  think the difference is in the solemnity of D,,~,, 
the instruments. The danger of abolishing that distinction SLEy;HT. 
consists in the necessity, that would then arise, of applying 
the rule as modified, to conveyances and deeds of every 
description, as well as to this particular kind, namely, 
bonds. No person will argue in favour of a deed of con- 
veyance, in which the name of the bargainee, for instance, 
or the description of the land were inserted after exe- 
cution by the vendor and in his absence, although done 
without corruption, and by some person whom he request- 
ed to do it. I t  would subvert the whole policy of the 
law, which forbids titles from passing by parol, and 
requires the more permanent evidence of writing and 
sealing. A bond is to be regarded as precisely on the 
same footing with any other deed. T o  make a bond out 
and out in the name of another, certainly requires a letter 
of attorney by deed. A verbal authority to seal a bond, is 
not sufficient. T o  make the instrument a different one in 
form and in substance from what it was, when the supposed 
obligor parted from it-to make it a sensible, and upon its 
face, an operative obligation to pay a certain sum out of a 
writing, which was altogether insensible, and did not bind 
the obligor to pay any sum-is essentially to muke the bond. 
In  none of the cases is it suggested, that such acts can be 
done by a stranger. But it is said, the party ought to be 
bound, because the words were inserted by his agent. 
That is assuming the position in dispute. There might be 
an agency to receive the money or make the purchase, 
which would in law be sufficient, when there was not an 
agency to bind the principal by this form of security. The 
very question is, whether the person, who wrote out the 
bond and delivered it, was in fact and in law, the agent for 
that purpose. T o  determine it, we are obliged to recur to 
the rule of law, which defines what may create an autho- 
rity to make a deed, and by what evidence thak authority 
may be established. If it cannot legally exist without a 
deed, then he who had only a verbal authority, was not in 
law an agent for this purpose, though he might have been 
for others. 
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JUNE, 1837. W e  think likewise that the defendant has not made it 
DAVENPORT his bond by any subsequent act. If a deed be perfect in 

V.  its frame, there is no doubt the execution of it by one SLEIGHT. 
party, is good, and the instrument will not be invalidated 
by the execution of another party to it, in the absence of 
the former. But where it is incomplete when executed, it 
is well settled that the insertion of the matter, which is 
necessary to perfect it, avoids it as a deed, as first execut- 
ed and by force of that delivery, unless after the alteration 
there be a redelivery, or that which is tantamount to it. 
The case cited for the plaintiff, Hudson v. Reovelt, 5 Bingh. 
368, admits this; and determines only that filling up a 
blank in the presence of the party and by his assent, is in 
law a redelivery, contrary to the passage in Buller's Nisi 
Prius, 267. W e  see no objection to that position. But it 
has no application to the case at bar. Here, the defendant 
never saw the bond after it first came to the plaintiff's 
hands. Nothing that he could say in the absence of it, 
could amount to the adoption of it as his deed-theessential 
requisite of delivery by himself or by his attorney duly 
authorized, in its altered state, being wanting. But what 
the defendant did say, is certainly quite insufficient. It is 
simply an acknowledgment, that by par01 he appointed 
Frasier his agent, first to buy the vessel, and secondly, to 
fill up the bond. The acknowledgment of those facts, 
establishes no more than the proof of them by witnesses 
would. They very clearly establish a case in which the 
plaintiff could recover the price of the vessel on the con- 
tract of sale. But they show only an insufficient authority 
to fill up and deliver the bond; and do not in the least, 
denote an intention of the defendant (if that would do) to 
be bound by it as his bond; much less amount to a deli- 
very of it as such. It is not, therefore, the deed of the 
defendant ; and the judgment must be affirmed. 

PER CURIAY. Judgment affirmed. 
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THOMAS 
MORGAN J. TIIOMAS v. ABNER ALEXANDER. v. 

ALEXAN- 
1. It is the settled rule of the Supreme Court, to affirm every judgment not DER- 

seen to be erroneous. 
2. The harbouring and maintaining a runaway slave, to be within the actof 
1791, (Rev. c. 335, s. 4,) must be secret. 

THIS was an action upon the CASE, for harbouring a 
runaway slave, in violation of the act of 1701, (Rev. c. 
335, sec. 4.) Plea, not guilty. 

There was no statement of the facts which occurred at 
the trial, certified in the record sent to this Court. But it 
appeared from the transcript, that his Honor Judge 
TOOMER, had at Tyrrell, on the last Circuit, instructed the 
jury a that the plaintiff should satisfy them that he was the 
owner of the slave, and that &he defendant had har- 
boured or maintained him : that a construction had been 
given to the act of 1791, in the case of Dark v. Marsh, 2 
Car. Law Repos. 249, which declared that harbouring,' 
meant a concealment, and that the maintenance must be 
secret : that if they believed from the testimony, that the 
slave was in the possession of the defendant, or was a t  his 
plantation, and was not concealed nor secretly maintained 
there, the defendant was entitled to their verdict." The 
jury found for the defendant ; and the plaintiff appealed. 

No counsel appeared for either party in this Court. 

GASTON, Judge.-The instructions of the judge, which 
were excepted to as erroneous, are set forth in the trans- 
cript, but it contains no statement of the evidence in 
reference to which the instructions were given. W e  
might therefore, with propriety affirm the judgment, with- 
out examining the instructions, since it is the settled rule 
of this Court, (whatever inadvertencies to the contrarymay 
have crept into some of its early decisions, when the precise 
limits of its jurisdiction were not ascertained,) to reverse 
no judgment because it is not shown to be right, but only 
when it is seen to ha\e been wrong. Doe dent. Pickett v. 
Picket!, 1 Dev. 6. Whether a judgment be rendered erro- 
neous becauseof a mistake of law in the charge of the judge, 



386 IN THE SUPREME COURT 

Jm 1837. it is impossible to see, unless the bearing of that charge 

THOMAS upon the facts testified, and the influence which it may 
Ar.,&N have had on the verdict, shall be made to appear. But 

DER. we have examined the instructions, and are of opinion 
The case of 

v. that they are unobjectionable in point of law, and in 
Marsh 2 conformity to the principles heretofore laid down in the 
Car. Law 
R ~ ~ ~ .  249, case of Dark v. Marsh, 2 Car. Law Hepos. 249. 
approved. The Judgment below affirmed with costs. 

PER CURIAM. Judgment affirmed. 

JOHN SNEAD v. JAMES RHODES, Adm'r of STEPHEN SMITH. 

The return of satisfaction to n $. fa. issuing on a judgment, is conclusivs 
upon a scire facias to revive such judgment; and the onIy way in which 
such return can be got rid of, is by an application to the Court to amend it. 

The cases of Pigot v. Davis, 3 Hawks, 25, and Gnvernor v. Switty, 1 Dev. 
153, approved. 

THE plaintiff sued out a scire facias, to revive a judg- 
ment, recovered by him in an action of debt, against Calvin 
R. Blackman, Stephen Smith, and John Barfield ; on which 
the sheriff returned that he had made it known to the 
defendant, the administrator of said Smith, deceased, but 
could not find Blackman or Barfield. The plaintiff then 
entered a nolle prosequi as to the two latter, and declared 
against the present defendant alone, who pleaded nu1 tie1 
record, and payment. 

On the trial of the latter issue before the jury, the 
defendant gave in evidence a receipt for the whole sum 
for which the judgment was given, executed by the plain- 
tiff to Hackman, one of the original defendants, and 
expressed to be in satisfaction of the said judgment. The 
defendant also gave in evidence a transcript of the record 
of the original suit, and of the executions and proceedings 
had therein. It thereupon appeared that the plaintiff had 
sued out a writ offieri facins, on the said judgment, bear- 
ing teste in April term, 1828, and returnable to the 
following October term, and (the said Blackman being the 



OF NORTH CAROLINA. 387 

sheriff,) delivered the same to the coroner ; and that the JUNE* 1837. 
coroner returned thereon at the next term, that he had SNEAD 

made the moneys as therein he was commanded, and that RH:;ES. 

the said debt and costs were satisfied ; and annexed to his 
said returnas a part thereof,a receipt from the plaintiff to him, 
the coroner, in full of all the money due on that execution. 

The plaintiff, to sustain the issue on his part, then ' 
offered the testimony of Willis Hall, the said coroner; and 
he deposed that no money was in fact paid by the said 
Blackman, to the plaintiff or to himself, nor any paid by 
him to the plaintiff; but that Blackman as sheriff, then 
had in his hands an execution against one Collier, the 
agent of the plaintiff, at  the instance of a third party, and 
agreed with the plaintiff, to pay for him thereon, a sum 
equal to the amount due on the execution, in favour of the 
plaintiff, in which Blacknian was the principal debtor; . 
and thereupon, Blackman and the plaintiff exchanged 
receipts for those sums, and the plaintiff also acknow- 

I ledged satisfaction on his execution in the hands of the 
witness, and directed him to return it satisjed; and he 
accordingly, did so. To this evidence the defendant 
objected, but the Court admitted it, in explanation of the 
receipts. 

His Honor Judge SAUNDERS, at Wayne, on the Spring 
Circuit of 1836, instructed the jury, that in law, there 
was no payment of the judgment, and that the plaintiff 
was entitled to their verdict; which the jury gave; and 
from the judgment thereon, the defendant appealed. 

In the argument, it seemed to be the object of both 
parties, to have the case determined upon the merits, and 
to get theopinion of the court, whether, upon all the facts, 

, the defendant was in law discharged? but it was suggested 
that, perhaps, the question could not be decided upon the 
plea of payment generally, as that made an issue upon the 
very fact, and the record was only evidence ; but that the 
defendant ought to have pleaded the whole matter spe- 
cially as being a satisfaction of record, and relied upon the 
record by way of estoppel. This being taken up by the . 
plaintiff,and insisted on, the defendant then urged that there 
could be no judgment on this scire facias, but that the 
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JUNE, 1837. judgment of the Superior Court must be reversed, because, 
SNEAD upon a judgment against three, there cannot be execution 

a. against one of them, unless the record show a sufficient RHODES. 
reason for not proceeding agninst the others. The parties, 
in order to bring back the case to the question which was 
intended to be made, and would decide it conclusively, 
then agreed to amend the record, first, by adding to the 
return of the sheriff on the scire facias, that Blackman 
and Barfield were dead; and secondly, by framing the 
issue so as to make the defendant rely on the receipts of 
the plaintiff, and the return of the coroner, by way of 
estoppel, as a satisfaction of record; to which the plaintiff 
then replied nu1 tiel record. 

W. C.  Stanly, and Badger, for the defendant. 

Devsreux, and J. H. Bryan, for the plaintiff. 

RUFFIN, Chief Justice, having stated the case as above, 
proceeded :- When the case was first presented, it 
occurred to us, that the defendant could avail himself of 
the satisfaction appearing of record, upon the plea of nul 
tielrecord; as the scire facias, after stating the judgment, 
" as by the record and proceedings thereon remaining, &c. 
appears," avers further, that 6 c  said judgment still remains 
in full force and effcct, not reversed, satisfied or vacated." 
But upon looking slightly into the books we find, it is not 
certain that the scire fucias should contain this latter 
allegation. Corn. Dig. Pleader, 2 W. 12; 1 Saund. 330, 
n. 4. And perhaps it is most proper, that the matter of 
discharge should be brought forward by direct averments 
o n  the part of the defendant. We  have not thought it 
worth while to satisfy ourselves how the point is, because 
upon the pleadings as they now stand, the Court is of 
opinion that the judgment must be reversed, because the 
judgment is in law satisfied of record. 

If the plaintiff had acknowledged satisfaction of record, 
the judgment mould be thereby discharged. This is the 
same thing. Writs of execution when returned are, 
together with the returns, part of the record in this state. 
Pigot v. Davis, 3 Hawks, 25. The return of satisfaction 
by the sheriff, it was said in Governor v. Twitty, 1 Dev. 
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Rep. l53, is conclusive ; and while it stands, the plaintiff JUNE, 1837. 

has no remedy against the defendant. The agreement of S N E ~  
a sheriff, to return an execution satisfied, without receiv- IZHrDm. 
ing the money,does nut bind the plaintiff. But his return 
that he has levied the money does; for after that, no 
other execution can issue until there is a further adjudica- 
tion by the Court. Such adjudication cannot be given 
incidentally, in any other or the same Court, when a party 
is proceeding on the record; for it is conclusive of all 
things appearing in its present form, and cannot be 
explained or impeached collaterally upon evidence. The 
only manner in which the plaintiffcould get clear ofit, is by 
a motion to amend the return of thecoroner; which would 
be heard like a motion to vacate an aclrnowledgment of 
satisfaction of record by the party. Either, upon a proper 
case, may be allowed ; though it is scarcely conceivable 

I that in such a case as this, it would be against a surety 
and the coroner, where the creditor made a new contract 
with the principal debtor, and upon the strength of it, 
directed, in his own person, the return that was made. ' 

- W e  have doubted whether all the facts taken together, did 
not amount to evidence of payment as first pleaded. But 
as the case is now made, the evidence of the coroner was 

' 

improper ; and we are clear that as stated in the defen- 
dant's plea, the judgment is satisfied, as by the record now 
remaining, &c. fully appears. 

The judgment of the Superior Court must, therefore, be 
reversed, and the cause remanded for further proceedings 
in that Court. 

PER Cumam. . J udgmen t reversed. 
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JUNE, 1837. 

STATE The STATE v. JOHN HANEY. 
1). 

HnsEy' The unsupported testimony of an accomplice, if it produces entire belief of 
the prisoner's guilt, is sufficient to warrant a conviction. And the usual 
direction to the jury not to convict upon it, unless supported by other 
testimony, is ~ n l y  a precautionary measure to prevent improper confidence 
being reposed in it;  and the propriety of giving this caution, must be left 
to the discretion of the judge, who tries the cause. 

When there are several counts in an indictment, the state may be ruled to 
elect upon which the trial shall be had ; but this is done only to prevent 
injury to the accused where the counts contain charges of distinct offences, 
but never where they are only variations in the mode of charging the same. 

Where an association for a criminal purpose is proved to exist, the acts of one 
of the associates in furtherance of that purpose, as well as his declarations 
in respect of it, are admissible against the others ; and this where the act 
or declaration is subsequent to the actual perpetration of the crime. 

A judge is not bound to recapitulate all the evidence to the jury ; it is suffi- 
cient for him to direct their attention to the principal questions which they 
have to investigate, and to explain the law applicable to the case; and this 
particularly, when he is not called upon by the counsel to give a more full 
charge. 

An indictment under the act of 1779, (Rev. c. 142,) which charges the seduc- 
tion of a slave to be with an intent ' l  to sell, dispose of and convert to his 
own use," is sufficient. For the felony created by the act, is sufficiently 
described by charging the seduction to be with an intent '' to sell;" and the 
words, "dispose of and appropriate to his own use," do not extend the 
intention imputed, beyond that of an intention to sell, and at worst, are only 
redundant. 

And charging the taking to be "by violence, seduction and other means," is 
not repugnant, as both violence and seduction may have been used ; but if 
it were double, it is aided by a verdict finding the taking to be by seduc- 
tion only. 

The words, " other means," if used alone, would be too indefinite ; but taken 
in connection with the words, ' l  by violence and seduction," they are 
merely superfluous. 

A count on the act of 1779, for the seduction of a slave, need not charge him 
to be of any value. 

THE prisoner, with two others, were indicted at Ruther- 
ford, on the last Circuit, as follows : 

The jurors for the state upon their oath present, that 
John C. Hardin, John Haney and John W. Williams, all 
of, &c., on, &c., with force and arms, in, &c., one negro- 
man slave, by the name of Eli, then and there being the 
property of Nancy Davis, of the value of fifty dollars, 
feloniously did steal, take and carry away, contrary to the 
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form of the statute in such case made and provided, and Jum 1837. - 
against the peace and dignity of the state. STATE 

0. 
4 4  And the jurors aforesaid; upon their oath aforesaid, do H,,,, 

further present, that the said John C. Hardin, John Haney 
and John W. Williams, on, &c., with force and arms, in, 
&c., one other man-slave, named Eli, then and there being 
the property of, &c., and then and there in the possession 
of, &c., feloniously by seduction, violence and other means, 
him, the said man Eli, slave as aforesaid, against the will 
and consent of her, &c., did take and convey away from 
the possession of her, the said owner, with an intention the 
said slave to sell, dispose of and convert to their own use, 
contrary to the form, &c. and against the peace, &c." 

Haney, by consent, was tried alone; and before the 
jury were impannelled, it was moved for the prisoner, that 
the solicitor should elect upon which count of the indict- 
ment the trial should be had; but his Honor Judge 
PEARSON disallowed the motion. Besides those necessary 
to prove title in the prosecutrix, &c., the only witness for 
the prosecution, was one Robins, who was an accomplice, 
and who detailed at great length all the particulars of the 
seduction of the slave. He stated that the plan for the 
seduction, was devised by Hardin and himself; that after 
the slave came into their possession, he, the witness, carried 
him to South Carolina and sold him. He was proceeding 
to state the particulars of the transaction, when he was 
asked by the prisoner's counsel, whether he had seen the 
prisoner after the plan was matured; he answered that he 
had not until his return from South Carolina, when he 
met the prisoner and Hardin, and divided the proceeds of 
the sale. I t  was objected for the prisoner, that testi- 
mony of intermediate acts was not admissible against him; 
but the objection was over-ruled. Other witnesses were 
called on both sides, but their testimony was either to 
confirm or impeach Robins; and the result of the evidence 
in the case was? that the guilt of the prisoner depended 
upon Robins's credibility. 

His Honor instructed the jury, that an accomplice 
was a competent witness ; but that it was not safe to con- 
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Ju-1837. vict upon the testimony of an accomplice, unless it was 
STATE supported in some of its material parts, by the testimony 

tJ. 

H ~ ~ ~ ~ .  of other witnesses, so as to carry to their minds full and 
entire conviction of its truth." The counsel for the pri- 
soner, prayed his Honor to instruct the jury, that they 
ought not to find the prisoner guilty upon the testimony of 
Robins, unless his testimony as to the agency of the pri- 
soner in the transaction, was supported by the testimony 
of other witnesses. This instruction his Honor refused to 
give, but charged that the law did not make such confir- 
niation indispensable, although it would be more satisfac- 
tory ; and that if the evidence of the accomplice, from the 
manner in which it was given, and from the suppart which 
his general narrative received from other testimony, carried 
to their minds full and entire conviction of its truth, it was 
sufficient to authorize a verdict against the prisoner, 
although the narrative was not supported by other evi- 
dence to that part of it in which the prisoner was stated to  
have had a personal agency. 

The prisoner was acquitted upon the first count, and 
convicted upon the second ; the words of the entry of the 
verdict being, " who find the defendant guilty of the felony 
and seduction in manner and form as charged in the second 
count of the bill of indictment, and not guilty in manner 
and form as charged in the first count of said bill." 

A new trial was moved for-1st. Because the judge - - 
refused to instruct the jury to acquit the prisoner, unless 
the evidence of Robins was corroborated as to the priso- 
ner's agency in the transaction. 

2nd. Because the judge recited the testimony for the 
prosecution, and did not recite that for the defence. This 
motion being over-ruled, a motion in arrest of judgment 
was made: 1st. Because the indictment did not set forth 
the offence as described by the statute-it charging the 
seduction to be with an intention to sell, dispose of 
and convert to their own use7'-whereas the words of the 
statute were "with an intention to sell or dispose of to 
another, or appropriate to his own use." 

2nd. Because the indictment was double, and repugnant 
in charging the taking to be " by violence, seduction and 
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other means;" and, also, because the intent charged was JUNE, 1837. - 
to a sell, dispose of and convert to their own use." STATE 

3rd. Because the slave was not charged to be of any 
H&Yq 

value. This motion being also over-ruled, and judgment 
of death pronounced, the prisoner appealed. 

No counsel appeared for the prisoner. 
The Attorney-General, for the state. 

GASTON, Judge.-We have deliberately considered of 
all the objections presented on this record to the regularity 
of the conviction of the prisoner. 

The indictment contains two counts. The first charges 
that John C. Hardin, John Haney and John W. WJ- 

I liams, on the 1st of January, 1837, with force and arms, 
in the county of Rutherford, one negro man slave, by the 

1 name of Eli, then and there being the property of Nancy 
Davis, of the value of fifty dollars, feloniously did steal, 
take and carry away, contrary to the form of the statute 
in that case made and provided, and against the peace and 
dignity of the state ;" and the second charges, " that the 
said John C. Hardin, John Haney and John W.  Williams, 
on the day and year aforesaid, with force and arms, in the 
county aforesaid, one other man slave, named Eli, then 
and there being the property of Nancy Davis, and then 
and there in the possession of her, the said Nancy, feloni- 
ously by violence, seduction and other means, him the said 
man Eli, slave as aforesaid, against the will and consent 
of her, the said Nancy Davis, owner as aforesaid, did take 
and convey away from the possession of her, the said owner, 
with an intention the said slave to sell, dispose of and 
convert to their own use, contrary to the form of the 
statute in that case made and provided, and against the 
peace and dignity of the state." The said John C .  Hardin, 
John Haney and John W. Williams having been arraign- 
ed, pleaded not guilty ; and, by consent of the counsel for 
the state and of the prisoner, he was put upon his trial, 
separate and alone from the other two persons accused. 
The prisoner thereupon, by his counsel, prayed the Court 
that the solicitor for the state should elect upon which of 
the two counts he would try the prisoner; which prayer 
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Jum1837. was over-ruled by the Court. The prisoner was then 
STATE tried and found "guilty of the felony and seduction in 

v. 
H ~ ~ ~ .  manner and form as charged in the second count of the bill 

of indictment, and not guilty in manner and form as 
charged in the first count of said bill." 

I t  is no objection on a demurrer, and is certainly, there- 
fore, not good in arrest of judgment, that several felonies 
are charged against a prisoner in the same indictment, for 
on the face of an indictment, every distinct count imports 
to be for a different offence. I t  is, however, in the discre- 
tion of the Court, to quash an indictment, or compel the 
prosecutor to elect on which count he will proceed, when 
the counts charge offences actually distinct and separate. 
They exercise this discretion, lest the prisoner should be 
confounded in his defence, or be prejudiced in his ehal- 
lenges to the jury ; for he might object to a juryman trying 
one of the offences, when he would have no objection to his 
trying the other. Rut in this case, there was no pretext 
for asking this indulgence of the Court, as the indictment 
accused the prisoner but of one criminal act, charged under 
different modifications, so as to correspond with the precise 
proofs that might be adduced. The prisoner could no& 
pretend, that these modifications of the charge increased 
the difficulty of making a fair defence ; or prejudiced him 
in his challenges. 

The evidence offered on the trial, if believed, established 
a case of a concerted scheme between the prisoner and 
Hardin, to seduce the negro slave Eli from the possession 
of his mistress, and carry him to the state of South Caro- 
lina, to be sold, for their benefit, and that of their associates, 
The principal witness for the state, an accomplice in the 
crime, testified to the seduction and procuring of the negro 
by the prisoner, and to the arrangements made between 
the prisoner, Hardin, and himself, for the conveying away 
of the negro; and was proceeding to testify as to the man- 
ner in which the negro was conveyed away and sold, in 
which part of the transaction the witness was the princi- 
pal agent, when he was asked by the prisoner's counsel, 
whether he had seen the prisoner, after the making of these 
arrangements, and answered, that he had not, until after 
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his return from South Carolina. The prisoner's counsel S'NE, 1837~ , 

then objected to any evidence being given against the STATE 

prisoner, of what was done by the witness in the interme- 
&ate time. This objection was overruled ; and the witness 
proceeded to state circumstantially his journeying on with 
the negro; his attempt to sell him to one person ; his sub- 
sequent sale of him in South Carolina ; his return to this 
state; and his here meeting with the prisoner and Hardin, 
and dividing with them, the proceeds of the sale. We are 
of opinion, that there was no error in receiving the testi- 
mony objected to. That one man should not be crimi- 
nally affected by the acts or declarations of a stranger, is a 
rule founded in common sense, and resting on the principles 
of natural justice ; and therefore a mere gratuitous asser- 
tion by any one, inculpating himself and others as fellow 

I 
conspirators, should never be received as evidence against 
any person but himself. But where a privity and cornmu- 
nity of design has been estgblished, the act of any one of 
those who have combined together for the same illegal 
purpose, done in furtherance of the unlawful design, is, in 
the consideration of law, the act of all. 2 Stark. Ev. 233, 
234, 235. The cases in which this doctrine is most fre- 
quently applied, are those of treason and conspiracy, 
where it is perfectly settled, that after proof of the associa- 
tion for a traitorous or illegal purpose, the declarations, acts 
and conduct of all the associates, in furtherance of their 
common purpose, is evidence against each and every of 
them. But i t  is not confined to indictments for treason 
and conspiracy. I t  is immaterial what is the nature of 
the indictment, provided the offence involve a conspiracy. 
Thus, upon an indictment for murder, if it appear that 
others, together with the prisoner, conspired to perpetrate 
the crime, the act of one, done in pursuance of that inten- 
tion, is evidence against the others. See Stnte v. Pol l  a l ~ d  
Lavinia, 1 Hawks, 442. The only plausible objection to 
the testimony received, is, that it was unnecessary; for 
that the crime charged against the prisoner consisted in 
the taking of the slave, with a felonious intent, and that 
crime could not be varied by any acts done by another. 
though with the concurrence of the prisoner, subsequently 
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Ju~e,1837.  to the taking. But i t  is plausible only. I f  the objection 
s,,,, were well founded, it would apply to evidence of his 

. . 

own acts, subsequent to the original taking; for they can- 
~ Z A ~ C Y .  

not impress a new character upon the original taking. But 
such acts, whether done by himself, or by his agent, are 
material and relevant, as tending to manifest the character 
and design of the original act. They are the accompanying, 
surrounding, and consequent circumstances of a trans- 
action, the more of which is known, the more thorougbly 
the transaction itself is understood; and they furnish 
the means, by their concurrence with, or opposition to, 
other matters given in evidence, of testing the veracity 
and accuracy of the witnesses by whom they are testi- 
fied. 

Two exceptions have been taken to the charge of the 
judge. lst ,  For  that  the Court refused an instruction 
which was prayed for, that the jury ought not to find the 
prisoner guilty upon the evidence of an accomplice, unless 
that evidence was corroborated as to the agency of the 
prisoner in the transaction ; and 2dly, For that the Court 
recited the testimony on the part of the state, without 
reciting any of the testimony on the part of the 
prisoner. 

I n  relation to the matter of the first exception, it appears 
that his Honor instructed the jury, that an accomplice was 
acompctent witness, but it was unsafe to find, and a jury 
ought not to find, a verdict ofguilty, upon the evidence of 
an  accomplice, unless that evidence was supported in some 
of its material parts by other evidence, so as to carry to 
the minds of the jury a full and entire conviction of its 
truth;  and being specially called upon to insfruct the jury 
that the evidence of an accomplice, although supported in 
material parts of the general narrative, must also Ee sup- 
ported in material parts as to the personal agency of the 
prisoner, declined to give the instruction as prayed ; and 
charged the jury, that the law did not make such a con- 
firmation indispensable, nlthougb it would be more satis- 
factory; and that  if the evidence of an accomplice, from 
the manner in which i t  was given, and from the support 
which his general narrative received from other testimony, 
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carried to the minds of the jury full and entird conviction Jum,1837. 
of its truth, it was sufficient to authorize a verdict against STATE 
the prisoner, although the narration was not-supported by 
other evideqce, in that part of it-in wlich the prisoner is 
stated to have had a personal agency. 

This Court understands the rule of law to be, that the 
unsupported testimony of an accomplice, if it produce 
undoubting belief of the prisoner's guilt, is sufficient to 
warrant a verdict affirming his guilt. Such is certainly 
the law of the country from which we have derived the 
principles of our jurisprudence. It is so laid down by 
Hale, 1 Pleas of the Crown, 305, although he adds, that 
it would be hard to take away the life of a man upon it. 
The doctrine is explicitly stated in Hawkins, B. 2, ch. 46, 
sec. 92, with the remark, however, that '' it seems to be 

I the general opinion, that unless some fair and unpolluted 
evidence corroborate and give verisimilitude to the testi- 
mony of an accomplice, a person convicted under such . 
circumstances, ought to be recommended to mercy." The 
very point was solemnly adjudged by the twelve judges of 
England, in Atwood and Robins's Case, 1 Leach's Cro. 
Ca. 464, who held unanimously, that an accomplice is a 
competent witness; and if the jury, weighing his testi- 
mony, think him worthy of belief, a conviction, supported 
by such testimony alone, is perfectly legal. The same 
was afterwards held in Durham and Crowder's Case, 1 
Leach's Cro. Ca. 478 ; and in the case of Rex v. Jones, 2 
Camp. 132, Lord ELLENBORO~~H observed, that " no one 
can seriously doubt that a conviction is legal, though it  
proceeds upon the evidence of an accomplice only. 
,Judges, in their discretion, will advise a jury not to 
believe an acconlplice, unless he is confirmed, or only so 
far as he is confirmed; but if he is believed, his testimony 
is unquestionably sufficient to establish the facts he de- 
poses. I t  is allowed, that he is a competent witness; and 
the consequence is inevitable, that if credit be given to his 
testimony, it requires no confirmation from another wit- 
ness." We are not aware of any judicial decision in our 
country, a t  variance with the rule brought hither by our 
ancestors. I t  is impliedly recognized in The State v. 
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JUNE, 1837. Twitty, 2 Hawks, 449, where the Chief Justice, delivering 

s,,, the opinion of the Court, that a witness might be called to 
8.  support the credit of an accomplice, before the latter had 

HANE~. been attacked, because he was necessarily exposed to 
suspicion, by reason of his being an acknowledged accom- 
plice, observes, " though an accomplice is a competent 
witness, yet his llnconfirmed evidence is usually received 
with caution, and distrusted by a jury ;" and in the State 
v. Weir, 1 Dev. Rep. 363, the rule is referred to by the 
Court, as being now perfectly settled : I t  is now settled, 
that his evidence," (the evidence of an accomplice) may 
be left to the jury, who, if they believe him, may convict 
the prisoner." 

If this be the settled rule, it follows, necessarily, that 
the exception taken cannot be sustained ; for no one can 
reqttire of the judge to give an instruction to the jury, 
except on the law of the case. The judge may caution 
them against reposing hasty confidence in the testimony 
of an accomplice. I t  is usual-justifiable-and, we add, 
i t  is proper to do so, where he has cause to apprehend that 
the jury may feel themselves bound to find a verdict 
conforming t ~ t h e  positive testimony of the witness, without 
weighing the circumstances of suspicion and distrust under 
which his testimony is rendered. Long usage, sanctioned 
by deliberate judicial approbation, has given to this ordi- 
nary caution a precision which makes it approach to 
a rule of law. Jurors are advised, that it is deemed 
hard, and that it is unsafe to convict on the testimony 
of an accomplice, unless that testimony receive 
material support from evidence derived aliunde, coin- 
ciding with it in considerable circumstances, as to leave no 
rational doubt in their minds of its truth. In what parts of 
the details of the testimony this confirmation should be 
had, in order to remove the jealousy and suspicion to which 
the testimony is exposed, and to create such a degree of 
confidence in the general credibility of the witness, as to 
command faith in those parts of his narrative where he is 
not thus supported, the judge has not the right to direct or 
advise thejury. Speculative writers have indeed undertaken 
with much ingenuity to devise rules of faith on thesubject, 
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but the law is wholl~silent concerning them. Tolerating and JuN'* 1837. 
approving of the general caution, it trusts the application STATE 

2). 

of the caution, under all the circumstances testified, wholly' HANE~. 
to the intelligence and integrity of the jury. 

With respect to the matter of the second exception, it 
appears'from the judge's charge, which is spread upon the 
record, that his Honor did not undertake to recapitulate 
the evidence to the jury, but only to direct their attention 
to the important questions which they were called upon to 
investigate ; and to explain to them the law applicable to 
the case. I t  is not stated that he was called on, either 
by the state or the prisoner's counsel, to give a more full 
charge ; nor is it seen, that the purposes of justice required 
it. The great matter in controversy was the degree of 
credit due to the testimony ofRobins; and to us it appears, 
that with great propriety he called the attention of the 
jury to the matters in which it was alleged that this testi- 
mony was corroborated by that of others-laid down the 
rule of law thereon benignantly for the prisoner-and 
fairly left the whole case to the jury, with an injunction to  
give to every circumstance of it a careful consideration, 
without any departure from impartiality in collating the 
evidence, or any intimation of his opinion thereon. See 
State v. Lipsey, 3 Dev. Rep. 485. This objection to the 
charge seems to us, therefore, also unfounded. 

Several objections were urged below in arrest of judg- 
ment, because of insufficiency, uncertainty, and repug- 
nancy in the count whereon the prisoner was convicted ; 
and others have presented themselves to us, as n d  unde- 
serving of notice. 

In  the first place, it is objected, that this count 
does not bring the offence charged within the words 
of the statute whereon it is founded. The criminal 
intention charged in the indictment is, " with inten- 
tion the said slave to sell, dispose of, and appropriate 
to their own use." The offence described in the statute 
is to " steal, or by violence, seduction, or any other means, 
take or convey away any slave, the property of another, . 
with an intention to sell, or dispose of to another, or appro- 
priate to their own use, such slave." I t  was settled, in The cases 

of The 
the case of The State v. Hall, 2 Hay. Rep. 105, and The state v. 



Hall, 2 
Hay. 105, 
and The 
State v. 
Jernagan, 
3 Murph. 
12, approv- 
ed. 

IN THE SUPREME COURT 

State v. Jernugan, 3 Murph. 12, that the object of the act 
of 1779, (Rev. c. 142,) was two-fold: lst, to punish the 
crime of stealing- a slave, with death, by taking away the 
benefit of clergy, to which the offender was entitled a t  
common law: and secondly, to punish all other means of 
depriving an owner of his slave, whether by force or fraud, 
if the taking or conveying away were accompanied with 
the intention declared in the act, viz. to appropriate to the 
use of the wrongdoer, or to sell or to dispose of to another- 
that the words of the statute declaring the Intention, do 
not qualify the crime of stealing, which necessarily means 
the taking causa lucri, but qualify the new felony created 
by the statute, that of taking or conveyingaway by seduc- 
tion, violence, or other means. The criminal intention is 
declared in the disjunctive-to sell-to dispose of to 
another-or to appropriate to their own use : and these 
three purposes seem designed to express all those which 
characterise a larcenous or felonious intention. Tb sell, 
means a disposition of the slave to another, for a price : 
to dispose of to another, embraces transfers made either 
gratuitously, or for a price ; and to appropriate to their 
own use, describes the keeping of the slave, t a  enjoy his 
services. W e  hold it, therefore, to be clear, that the felony 
created by the statute, is sufficiently described, so far as 
intention is concerned, by charging the act to have been 
done with intent to steal the slave. As sale is one mode of 
disposition, there is nothing repugnant in charging the 
intention to have been to sell anddispose of the slave. The 
latter words are unnecessary, indeed, but, at the worst, 
they are only redundant, and, in our opinion, do not extend 
the intention imputed beyond that of an intention to sell. 
Had the charge stopped here, it would have conformed to 
that which was pursued in the third count of the indict- 
ment in the case of Jernagan, before referred to. I t  will 
be seen, that the indictment there contained three counts, 
the first charging the prisoner with stealing the slave 
Amos; the second, with taking him by seduction, with 
intent to appropriate him to his own use ; and the third, 
with [taking him with intent to sell and dispose of him. 
The cou:lsel for the prisoner took objections to every count 
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in the indictment ; but neither they alleged, nor the Court Jum, 1837. 
r_ 

supposed, that the second was objectionable, in charging STATE 

merely an intention to appropriate to the use of the pri- H&r, 
soner, or the third in charging an intention to sell and 
dispose of to another. If the words 6' to sell, dispose of 
to another, or appropriate to their own use," are to be 
taken conjunctively, both these counts were clearly bad. 
But the count in question does not stop here. I t  charges 
an intention to sell, dispose of, " and convert to their own 
use." We do not hold the term convert, as used in this 
indictment, to be equivalent to the term appropriate, as 
used in the statute. The latter is employed in the statute, 
to contradistinguish the use made of the slave, from a sale 
or disposition of the slave to another, and necessarily 
means the retaining of him by the wrongdoer. But con- 
version embraces any unlawful use or disposition made of 
the slave. A sa lek  as much a conversion of him, as a 
detainer from the service of his owner. Following after, 
and united by the conjunction " and" to the words sell 
and dispose of," the conversion here charged, means a 
conversion by sale, and is neither repugnant to the charge 
of an intention to sell, nor affirmative of any other inten- 
tion. We hold, therefore, this exception to the count, bad, 
because we view the sole intention charged, to be an inten- 
tion to sell. Had the count pursued the very words of the 
statute, with intention to sell, dispose of to another, or 
appropriate to their own use," it would have been bad, 
because of uncertainty. Had it varied from them, by 
changing "or" into "and," and charged an intention to 
sell, dispose of to another, and appropriate to their own 
use, we apprehend, that it would have been bad, beeause 
of repugnancy. 

I t  is further objected that the indictment is double, and 
repugnant, in charging that the prisoner took and con- 
veyed away the slave, by seduction, violence, and other 
means ;" and also in charging the intent to be to sell, 
dispose of, and convert to their own use." The latter 
part of this objection has been disposed of in considering 
the first objection; the former part of it remains to bs 
examined. There is no repugnancy in the accusation, ar 
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JUNE, 1837. both seduction and violence may have been used in 
S T A ~  carrying into execution the criminal purpose charged; ~t 

may have been effected in part by one, and in part by the HANEU. 
other means ; but it is not so obvious that the indictment 
is not liable to the objection of duplicity. W e  are 
inclined to think that if the objection did exist, it would 
furnish no sufficient reason for arresting the judgment. 
6c In civil actions, the usual mode of objecting to pleadings 
for duplicity, is by special demurrer; it is cured by a 
general demurrer, or by the defendant's pleading over. 
In  criminal cases, the defendant may object to it by spe- 
cial demurrer, or the Court, in general, upon application, 
will quash the indictment ; but it is doubtful whether he 
may avail himself of it on general demurrer; it is 
extremely doubtful if it can be made the subject of a 
motion in arrest of judgment, or of a writ of error, and it 
is certainly cured by a verdict of guilty as to one of the 
offences, and not guilty as to the other." Archb. Crim. 
Plead. 55. The verdict in this case does not, in express 
terms, negative the other means charged to have been 
employed by the prisoner, but we understand it as affirm- 
ing only that by seduction. I t  finds the defendant " guilty 
of the felony and seduction, in manner and form as charged 
in 'the second count of the bill of indictment." But how- 
ever this may be, we are of opinion, that the indictment is 
not vicious as is objected, because of duplicity. A criminal 
act may be carried on through the agency of several means, 
and although it would be equally criminal if but one alone 
had been used, yet when all have been employed, it is 
nevertheless but one crime, and it may be charged as one 
crime, with all its attendant circumstances. Thus, the 
precedents show us, that under the statute which punishes 
as a felony, the demanding of moneys, chattels, or valuable 
securities " with menaces or force," the indictment may 
set forth the demand to have been made with menaces, 
or to have been made with force, or to have been made 
with menaces and force. Archb. Crim. Plead. (5th ed.) 
230. So under the statute which makes it felony "by 
force or fraud," to carry away children under ten years of 
age from their parents, we find precedents of counts 
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charging the taking by force; others charging the taking Ju~~,1837. 
by fraud ; and others charging the taking by force and &,,, 
fraud. Archb. Crim. Plead. (1st ed.j 257, and same 5th 

HA:EY. 
ed. 371. So if an offence be cumulative with respect to 
the acts done, although any one of the acts be sufficient to 
constitute the crime, the cumulative offence may be 
charged. Thus under the statute inflicting scvere penal- 
ties on any persons who shall buy or receive certain stolen 

' goods knowing the same to have been stolen, it is the 
customary form, to charge that the offender did buy and 
receive such goods. stubb's'cro. Cir. Con). 414. Thus, A crime 

which may 
also, the statutes against forgery, describe the offence to be be 

" to forge, or cause to be forged, or wittingly aid and assist t e d b ~  the 
agency of 

in the forging of notes," &c. An indictment setting forth in several 

the disjunctive, that the defendant did forge or cause to be :,"?:;$ 
forged, is unquestionably bad ; while it would certainly be cribcd if 

good if it positively charged the offence in either way. ~ ~ ? $ $ , ~  
King v. Stocker, 5 Mad. Rep. 137. 1 Salk. 342, 371. agency of 

all, as a Yet all the indictments in the Federal Courts of this Cir- forgery 

cuit, under the act of Congress, on the forging of United may be 
charged to 

States Bank notes, following the English precedents on athave been 

similar act of parliament (see 3 Chitty's Crim. Law, 1052,) z;!:, 
charge cumulatively in onc count, that the defendant did and by pro- 

falsely make, B q e ,  and counterfeit, and cause and procure rE:f,$ , 
to be falsely made, forged and counterfeited, and wittingly made. 

aid and assist in thc falsely making, forging and counter- 
feiting. The entire criminal act done, may have con- 
sisted of all these parts, and therefore, it may be set forth 

" as such in one count. It is our opinion, that but a single 
offence was described in the count whereof the prisvner 
was convicted : that this offence consisted of parts : that 
the prisoner could not rightfully object to the accusation 
ns double, because the whole of the offence was set 
forth ; and is liable to the penalty denounced by the statute, 
because found guilty of so much thereof as brings his 
crime within its penal enactments. ' 

Connected with the objection which has been last con- 
sidered, is one not so distinctly stated as a reason in 
arrest, but which we have felt it our duty to examine. 
The second count charges the taking and conveying away 
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JUW, 1837. to have been by seduction, violence, 6 6  and other means." 
STATE I f  these iatter words are to be regarded as constituting a 

material part of the accusation upon which the prisoner 
has been convicted, it would follow, we think, that the 
indictment is too vague, to warrant any judgment thereon. 
Certainly an indictment upon this branch of the statute 
would be essentially defective, if it omitted to specify any 
means by which the taking and conveying away were 
effected. And if these words constitute a material part  
of the charge, they would seem to render the accusation 
almost as general as though it contained no specification 
of the means. W e  feel very reluctant to sanction any 
apparent departure from that certainty in criminal accu- 
sations, and that propriety of language generally demanded 
in them, the observance of which furnishes one of the best 
securities against oppression ; but after full consideration, 
we  deem ourselves bound to hold that this indictment 
does specify seduction and violence as means that were 
employed, and the allegation of other means not specified, 
must be considered as surplusage. There is a marked 
difference between the omission in an indictment, of any 
fact or circumstance, which is a legal ingredient in the 
offence, and the addition to an offence already legally set 
forth, of other matters which do not describe an off'ence. 
The  defendant's plea denies only the matters charged ; no 
evidence can be received of an ingredient not charged, 
and no verdict can find it. The  omission is, therefore, 
fatal. But the traverse distinctly puts in issue the offence 
sufficiently and specifically set forth in the indictment ; 
evidence to support the specific charge is indispensable to 
a conviction; and the verdict of guilty directly affirms 
that charge. Therefore is it, that if an indictment be 
certc~in in some particulars, and uncertain as to others, it 
is void only as to those which are uncertainly expressed, 
and good as to the residue. Hawkins, Book, 2, ch. 25, 
sec. 74. And nothing which may be rejected as sur- 
plusage and immateriul shall hurt the indictment. Same, 
sec. 79. I f  one were convicted upon an indictment for 
that with force and arms, he had done many grievous 
wrongs to a certain A. B., no judgment could be ren- 
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dered thereon; but it is every day's experience, that JUNE, 1837. 

judgment rnay be rendered on a conviction for an sTA, 
assault and battery on A. B., although the indictment also 

HANEY. 
avers that he then and there did many other grievous 
wrongs to .the said A. B. An indictment fur stealing 
divers goods and chattels (one of the instances put by 
Hawkins,) would be unquestionably bad; but had it 
charged the stealing of a specific chattel and of divers 
others, a conviction would establish the precise theft 
imputed, and warrant the sentence of the law thereon. 

It is lastly objected, as a reason in arrest of judgment, 
that the value of the negro is not set forth in the second - 
count. W e  are of opinion that it is not necessary in that 
count, that the value should be stated. Larceny, at 
common law, is either grand or petit larceny, according 
to the value of the thing stolen; and in indictments for 
larceny, the value is always averred so as to enable the 
Court to ascertain the character and grade of the offence, 
both in the management of the trial, and in the rendering 
of sentence after conviction. Whether an indictment a t  
common law for larceny, would be absolutely bad, when 
the value of the article stolen is not stated in it, or might 
be sufficient to justify a judgment for petit larceny, mag 
not be a question altogether free from doubt. It  would - 
he a hazardous experiment to omit i t  In the first count 
of this indictment, which we have seen is for grand 
larceny, known as such before the statute: and upon which 
the statute had no other operation than to take away its 
clergiable privilege, the value is very properly set forth ; 
and an mission of it would, we apprehend, have been a 
fatal defect. But the second count is not for a larceny, 
and could not be supported as a charge oflarceny, from the 
want of the indispensable term, steal. 1 Hale, 504. It is 
for a felony created by the statute; and the statute makes 
it a felony to take or convey away negroes, the property 
of others, with any of the intents which i t  describes, with- 
out regard to the value of the negroes, and whether they 
be or be not of any value. 

There is another objection to the indictment, not indeed, 
of a we~ghty character, except that the precise forms of 
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JUNE* 1837. criminal accusations are alzuays important, but which we 
STATE notice lest it might be supposed to have been overlooked, 

The  entire phrase "him, the said man, Eli, slave as HANEY. 
aforesaid," in the second count, is unnecessary and 
ungrammatical. I t  is unnecessary, for the residue of the 
count explicitly charges that John C. Hardin, John 
Haney, and John W. Williams, a certain man slave 
named Eli, the property of Nancy Davis, feloneously, by 
seduction, violence, and other means, did taka and convey 
away. I t  is ungrammatical for the action of the verbs 
r 6  take and convey away," having been spent on the 
object "one other man slave named, Eli, the property of 
Nancy Davis ;" 6 6  him the said man Eli, slave as afore- 
said" is brought in as an object without any verb, by 

An urine- which it is governed. But it cannot avail to arrest the 
cessarY judgment, for not only may it be rejected as wholly 
averment, 
whichren- superfluous and unnecessary, but because violations of 
ders an indictment grammar, do not furnish a sufficient objection to the 
ungramma- rendition of judgment, if, from the whole tenor of the 
tical, does 
not vitiate charge, the statement be suficiently clear to furnish an 
jh although intelligible description of'the offence, and of the manner of 
~t should be 

committing it. 
avoided. Upon full consideration of all that has been objected, or 

which we could ourselves suggest in behalf of the unfor- 
tunate prisoner, we see no error in the proceedings to save 
him from the sentence of the law. This opinion must be 
certified to the Superior Court at Rutherford, with instruc- 
tions to pronounce sentence of death upon the verdict. 

PER CURIAM. Judgment affirmed. 
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JUNE, 1&37, 

The STATE a. JOHN C. HARDIN. 
STATE 

U. 

HARDUC. 
The evidence of an accomplice is undoubtedly competent, and may be acted 

on by the jury, as a warrant to convict, although entirely unsupported. 
I t  is, however, dangerous to act exclusively on such evidence; and there- 
fore, the Court may properly caution the jury, and point out the grounds 
for requiring evidence confirmatory of some substantial parts of it. But 
the Court can do nothing more; and if the jury really yield faith to it, it is 
not only legal, but obligatory on their consciences to found their verdict 
upon it. 

In  an indictment for larceny, one cannot be convicted as a principal, unless 
he were actually or constructively present at the @king and carrying 
away of the goods. His previous assent to, or procurement of the caption 
and asportation, will not make him a principal, nor will his subsequent 
reception of the thing stolen, or his aiding in concealing or disposing of it, 
have that effect. 

I n  an indictment, under the act of 1779, (Rrv. c. 142,) for seducing and con. 
veying away a slave, it was held by the Court, GASTON, Judge, dissenting, 
that the seduction, and conveying away must concur to constitute the 
offence ; and that one, who did not himself seduce or aid in seducing the 
slave, but only assisted in the conveying away, could not be convicted as 

a principal felon. 

TI~E prisoner was one of those indicted in Rutherford . 
county, jointly with John Haney, whose case came up  to 
this Court, and has been decided during the present term. 
The trial was, as to the prisoner Hardin, removed to the 
county of Burke, where he was convicted upon both the 
counts in the indictment; the one charging that the pri- 
soner and the others did steal and carry away a negro- 
slave by the narnc of Eli, then and there being the property 
of Nancy Davis; and the other, that "the said John C. 
Hardin, John Haney, &c., one other negro-man slave 
named Eli, then and there being the property of Nancy 
~ a v i k ,  and then and there in the possession of the said 
Nancy, feloniously by seduction and violence, against the 
will and consent of her, the said Nancy Davis, owner as 
aforesaid, did take and convey away from the possession 
of her, the said owner, with an intention the said slave to 
sell, disposeof and convert to their own use,contrary to the 
form of the statute in such case made, and provided,&c." 

Upon the trial. the negro in question was proved to be 
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Ju~~,1837. the property of Nancy Davis, as charged in the indict- 
STATE ment; and it was also proved, that he was stolen, or 

seduced or went from her plantation in Rutherford, on the HARDIN. 
fourth Saturday of July, 1836. 

One Robins was then produced as a witness for the 
state. He testified that on Sunday, the next day after 
the disappearance of the slave, he saw, at a meeting-house 
in the neighbourhood, Haney, one of the accused, with 
whom, as well as with the prisoner, he, the witness, had 
been acquainted about a year. IIaney informed him, that 
a negro had come to him the preceding night a little before 
day ;  and then requested witness to po that evening to the 
pisoner, Hardin, and tell Hardin to meet him at a place 
called Webb's old field that night, about an hour after 
dark; and also that he, the witness, should accompany 
Hardin. In the course of the conversation, Haney remark- 
ed, " Hardin has missed the one he has been trying to 
secure ; but good luck will come afler bad. Tell him, this 
boy has come to me.'' The witness made the communi- 
cation to the prisoner, Hardin ; and they went together to 
the place and at the time appointed, and there found 
Haney. Upon a whistle by Haney, a large negro-man 
came up to them ; and, in reply to Hardin's question, 
where did he come from? Haney said, '' he came from the 
widow Davis." Haney then remarked, "You, Robins, 
must take him off. It will be a safe trip, as the widow 
has not energy to press like some people. In  the mean 
time Hardin will keep him till you get ready to start." 
That was then agreed on by the three; and Haney left 
them-remarking to Hardin, " You know our agreement ;" 
to which Hardin replied, yes," and added, it will do." 
The prisoner, the witness and the negro then went together 
within half a mile of Hardin's house; when Hardin sug- 
gested that there might be some person at his house, and 
proposed that the negro and the witness should stay in 
the woods until he should go to see, and return to them. 
Hardin did not return that night, but came the next morn- 
ing with food for them. I t  was then agreed between 
Hardin, Robins and the negro, that Robins should take 
the negro to South Carolina and there sell him; that he 
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should go that day, and make his preparations ; and that JUNE, 1837- 

the negro should meet him the next day at a point desig- STATE 
0. 

nated on the road. The witness accordingly proceeded, H,,,,,, 
and on the next day the negro met him according to 
appointment; and Robins and another associate, named 
Williams, carried him to South Carolina and sold him for 
nine hundred dollars ; of which part was paid to Williams ; 
and upon the return of Robins to this state, the sum of 
one hundred and forty-five dollars was paid to Hnney, and 
two hundred and fifty-five dollars to the prisoner, Hardin. 
Upon his cross-examination, the witness stated that his 
habits had been moral and upright until he had become 
acquainted with the three persons charged in this indict- 
ment, who influenced him to join an association which 
they called a club, and represented to have members 
spread over the country ; and that this was his first adven- 
ture in the way of selling slaves. But when further 
pressed, he admitted that he had before sold a free negro, 

1 named Wingfield for one thousand dollars, of which he 

I gave two hundred dollars to Wingfield himself for agree- 
ing to be sold; two hundred dollars to a man in South 
Carolina, for helping him to sell the free negro ; one hun- 
dred dollars to Haney, and ninety dollars to the prisoner, 
Hardin; and that he spent the residue himself. He also 
stated, that when he paid to Haney his share of the price 
got for Mrs. Davis's negro, Haney said to him and Hardin, 
u You know our plan is to steal the negro again and sell 
him over, so you must make up something to pay for doing 
that:'' upon which each of them gave Hanep twenty-five 
dollars more. In the division of the money, Hardin insist- 
ed upon having the largest share, in consequence of " his 
having tried so long to get a negro, in whieh he met with 
bad luck." 

The witness, in the course of his examination, stated a 
great number of minute incidents as occurring on his 
journey; as fo which his testimony was sustained, and in 
some points contradicted, by that of others. But he was 
not corroborated directly in any part of his testimony 
relative to the transactions with Hardin in particular. 

The counsel for the prisoner. moved the Court to instruct 
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JUNE, 1837. the jury, that they ought entirely to disregard the testi- 
STATE mony given by Robins, the accomplice, because it was not 

U. 
H ~ ~ ~ ~ ~ .  supported, in any material part, by which a personal 

agency of Hardin was shown. The  counsel furthes 
moved the Court to instruct the jury, that if they should 
believe the said evidence of Robins, yet they ought not to 
find the prisoner guilty ; because upon that evidence the 
prisoner was not a principal in the felony committed, but 
only an accessory. 

His Honor Judge PEARSON refused to give either instruc- 
tion as prayed. Upon the first point he charged the jury, 

that if the narrative of the accomplice, Robins, from the 
manner in which it was told, and the matter stated, and 
from the confirmation it received in many material parts 
by other testimony, carried to their minds a full andentire 
conviction of its truth, they might convict the prisoner, 
although the narrative was not confirmed in any material 
part, in which Hardin had a personal agency ; that it was 
more satisfactory, when the evidence of an accomplice 
was supported in the latter particular; but i t  was not 
indispensable, provided the jury, from the other particulars, 
were satisfied the witness was entitled in fact to full 
credit." 

Upon the other point, his Honor charged the jury, that 
if they were satisfied from the evidence, that the prisoner, 
the witness, and Haney, had entered into an agreement to 
steal or seduce away negroes from their owners, and have 
them run off to South Carolina or elsewhere, and sold for 
the benefit of those concerned ; and that in pursuance of 
such agreement, Haney had procured the negro Eli, men- 
tioned in the indictment, to leave his owner, Nancy Davis, 
and come to him, and afterwards to meet the prisoner 
Hardin, the witness Robins, and IIaney, in Webb's old 
field ; and that the slave was there delivered by Haney to 
Hardin, and received by Hardin with a full knowledge on 
the part of Hardin, that he was the property of Nancy 
Davis, and had been stolen or seduced from her ; and that 
Hardin kept the negro for a day, and then procured him 
to meet Robins and Williams on the road; and that they 
ran him off to South Carolina, and there soid him in pur- 
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suance of the said agreement, and divided the money, as JUNE, 1837. 

deposed to by the witness, Robins; then the jury were s,,, 
authorized to find the prisoner guilty under the indict- 
ment." 

T h e  jury found the prisoner guilty; and he n~oved for 
a new trial for error alleged in the foregoing instructions; 
which was refused, and sentence of death passed; from 
which the prisoner appealed. 

The evidence given on the trial, was not stated in the 
exceptions of the prisoner, or in the case made out by the 
judge. It was stated in the transcript, that it was deem- 
ed unnecessary to set forth the evidence in detail, as it was 
much the same as in the case of the State v. Haney, which 
had gone to the Supreme Court from Rutherford, upon the 
same indictment. The  attorney-general, however, did not 
think it proper to insist upon the omission, supposing it to 
be mere oversight; and consented to amend the record 
in this case, by inserting in it the evidence which appeared, 
by the record in the other case, to have been given on 
that trial. 

The Attorney-Generctl, for the state. 

RUFFIN, Chief Justice, after having stated the case as 
above, proceeded as follo~s.-~J'he first ground of excep- 
tion in this case, has been so recently and fully considered 
in the State v. Iluney, that nothing remains to be added 
on it. The  evidence of an acconlplice is undoubtedly 
con~petent, and may be acted on by the jury, as a warrant 
to convict, although entirely unsupported. I t  is, however, 
dangerous to act exclusively on such evidence, and there- 
fore the Court may properly caution the jury, and point 
out the grounds for requiring evidence confirmatory of 
some substantial part of it. But the Court can do nothing 
more; and if the jury really yield faith to it, it is not only 
legal, but obligatory on their consciences, to found their 
verdict upon it. And in Rex v. Dazolar and others, the 
jury were advised, that they ought to do so against all the 
prisoners, when, upon an indictment against several, the 
evidence of the accomplice was /confirmed as to some of 
them, but not as to all. 3 Stark. 34, and note. 
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J~JNP? 1837- It ought to be premised, before considering the other 
STATE exception, that the Conrt would have been under much 
"' difficulty in getting a t  it, had not the amendment been H m t m .  

I t  is ,,, made in the record. I t  is not competent to reverse a 
cotnpetent judgment, for an abstract opinion delivered by the judge, 
to reverse 
a judgment however erroneous ; and unless the evidence be so stated 

as to raise the question decided, i t  is merely abstract. stract pro- 
position Nor can the Court here go out of one record to another to 
delivered 
by the find the evidence given, or the points made or decided in 
judge, the former. The  record in each case must be complete in 
however 
erroneous; itself, without invoking that in any other case. The  
and humanity of the Attorney-General has, indeed, properly 
the evi. 
dencebe removed the objection in this case ; and it is hoped that 
so stated as 
to raise the there will he no occasion for him to be thus indulgent to a 
questton, prisoner again. 
it is merely 
abstract. Upon this oi?jection of the prisoner, as applied to the 
Norcanthe evidence, and the instruction given on it, the Court is of 
Sul"eme opinion, that the judgment is erroneous, and that there 
Court go 
out of one must be a veliire de noun. 
record to 

to The prisoner is found guilty generally, upon both counts 
find the i n  the indictment : yet i t  will scrve the purpose of distinct- 
evidence 
given, oP ness, to consider each separately. 

points The first is for a larceny of the slave ; as to which, it 
made or 
decided in has been held to be a felooy a t  the common law, and that 

the statute only ousts i t  of clergy. The evidence, we are  
satisfied, establishes a conspirary between the accused 
person5 and the witness, to steal or seduce negroes ; and 
that those persons, or any of them, should carry them to a 
distance from their owners, nnrl sell them for the common 
benefit. But the conrerting of such a plan does not make 
all the parties to  i t  guilty as principals, upon a subsequent 
stealing of a s!sve by a n y  one of them. There must also 
be a concurrence and prtieipaliinn in the acts of taking 
and carryinq away. This is ordinarily evinced by those 
acts being done by the prisoner himself, or by some other, 
when he is present, or so near that he can assist in the 
fact, or in the escape of him who actually perpetrates it. 
Presence, therefore, in its legal sense, generally distin- 
guishes the gull t of a principal from that of an  accessory. 
If the taking and carrying away be completed in the 
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absence of one of the conspirators, his previous assent to J~~~t'837. 
o r  procurement of those acts, do not make them his acts; ST~TE 

nor does his subsequent adoption of them, by receiving the HzDIN. 
thing stolen, or aiding in concealing or disposing of it, 
according to the original design, have that effect. T h e  
reason is, that the taking and carrying away constitutes 
the offence, the covpus clelicti; and in that  he had neither 
actually nor potentially, a personal agency. The  least 
retnoval is an asportation, and completes the crime of him 
who effects it. 4 Bla. Com. 231. Lapier's Case, 1 Leach, 
360. It is true, the removal must be such, as to amount 
to exclusive possession in the thief; and therefore, if goods 
are  fastened to a counter by a string, or a purse to the 
person, or it becomes entangled with kegs in the owner's 
pocket, so that the possession was not actually a t  any time 
changed, the taking those things with the view of stealing 
them, is not a larceny, for the want of a severance and 
asportation. 1 Hale, P. C. 509. Chewy's Case, 2 East's 
P. C .  556. But if the possession be once taken by the 
thief, although but [or an ihstant, the crime is committed; 
because thereby the possession and dominion of the owner 
is, at  least for that instant, destroyed. Thus, if one intend 
to steal plate, and he take it out of a chest, and lay it on 
the floor, but is detected before he gets away, it is a suffi- 
cient asportation. l ie] .  31. Accorditlg to these principles, 
the larceny in this case, was committed by Haney alone. 
When the witness and the prisoner, Hardin, first saw the 
negro, he was in the possession of IIaney. According to 
the testimony of the owner, the negro disappeared on 
Saturday night; and according to tlre information given 
by EIaney to Robins, he was in the possession, and under 
the exclusive control of Hanet ,  from that time, until 
Sunday night. There is no evidence to connect the pri- 
soner with the possession at  any time before the meeting 
in Webb's old field. I t  is true, it does not appear how 
near that was to Mrs. Davis's. But i t  cannot be taken 
upon this record, that it was so near, as to make that the 
original, or an original taking from the owner; for the 
instruction supposes that Haney had procured the negro 
to come to him, and that he after-umds delivered him to 
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JUNE, 1837. Hardin, with a knowledge on the part of Hardin, that he 
s,,, had been stolen or seduced. The  instruction must there- 

fore have been founded on the preconcert ; and on the idea 
I~ARDIN. 

that the part which Hardin played was in fulfilment of the 
previous plan; so as to make the whole one continuing 
transaction. In support of that view, it has been con- 
tended, on behalf of the state, that the original plan 
embraced every thing that was done, including the 
asportation by Hardin, as a single transaction, and there- 
fore, that it is to be so regarded now. The  cases relied on - 
to support these positions, are those of Dyer and  Disting, 
and Atwell and  O'Donnell, 2 East, P. C. 557, and 767-8. 
In  those cases, goods were removed from one part of a - 
barge, and one part of a warehouse to another part, with 
the view of concealing them, and making it more conve- 
nient to remove them entirely, when it could be done with 
more apparent safety ; and persons, who did not concur 
in those aets, but assisted in the final removal from the boat 
and warehouse, were held to be guilty, as accomplices in 
the felony, notwithstanding the offence was con~plete upon 
the first removal, as to those who made it. No other cases 
have made the distinction between a receiver and an 
accomplice, so nice. But the principle established by them 
is probably sound. Yet it does not reach the case before 
us. Those cases proceed distinctly on the ground, that 
while the goods remained in the barge or warehouse, they 
were properly in the place where the owner had deposited 
them, and were therefore virtually in his custody; and 
he could not be said by those, who assisted in the act of 
finally carrying them away, to have lost his dominion over 
them, until they were taken from that place of deposit. 
But that does not apply in a case where a possession is 
gained by the first ren~oval, clearly in exclusion of that of 
the owner. In King's Case, Easter Term, 1817, Russ. 
& Ry. Cr. Cas. 332, some persons stole a parcel of butter 
out of a warehouse, and carried it along the street, thirty 
yards only, and then brought the prisoner to the place, 
and informed him of what they had done, and he assisted 
in carrying the property to a cart, which was kept in 
waiting a t  some distance, to convey i t  away. At  first, it 
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was thought the prisoner was guilty, upon the ground, that JUNE, 1 8 ~ .  - 
he was present, aiding and abetting in the continuation of STATE 
the larceny, by carrying the goods to the cart ; and he was 
found guilty. But the case being reserved for the opinion 
of the twelve judges, they held the conviction wrong, 
because the tuking was complete, before the prisoner had 
any part in the transaction. In that case, it does not 
appear, that there was any previous conspiracy; though 
from the immediate concurrence of the prisoner, when 
carried to the spot, one might be readily inferred, if not to 
steal that particular property, yet to unite in thefts gene- 
rally, as in the case before us. But in Kelly's Case, in 
1820, Russ. & Ry. Cro. Cas. 421, that feature was sup- 
plied. The prisoner was tried and convicted before Mr. 
Justice BAYLEY, for stealing two horses. I t  appeared in 
evidence, that one Whinroe and the prisoner went to steal 
the horses. But the prisoner stopped when they got 
within half a mile of the place where the horses were, 
and Whinroe went on, stole the horses, and brought them 
to the place where,the prisoner was waiting for him, and 
then they both rode them away together. The learned 
judge thought Kelly guilty, as well as Whinroe ; but upon 
adverting to Kins's Case, he thought his first opinion 
wrong, and reserved the case. All the judges held the 
conviction wrong; being of opinion, that the prisoner was 
an accessary only, and not a principal, because he was not 
present at the original taking. If going towards the place 
where a larceny is to be committed, in order, according to 
a previous agreement, to assist in conveying away the 
property, and actually assisting accordingly, will not make 
the person a principal, if he was at such a distance at the 
time of the taking, as not to be able to assist in it; it fol- 
lows a fortiori, that merely receiving the stolen goods, 
twelve hours after they were taken, without any previous 
knowledge that they had been taken, or even that they in 
particular were to be taken, can only render the person 
an accessory to the larceny. It is erroneous to suppose, 
because in the conspiracy the ultimate disposition of the 
property. and its being carried towards that end first by 
the hand of one of the conspirators, and then of another, 
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JUNE, 1837. was contemplated, that the whole is one continuing trans- 
sTATE action. Those were to be events consequent upon the 

larceny. They do not enter into the larceny, as parts of 
HARDIN. 

the corpus delicti; but that crime was complete by the 
original caption and asportation from the possession of the 
owner. The common unlawful design to steal, does not 
make each of the parties a principal, unless, as Judge 
FOSTER says, p. 350, at the commission of the crime "each 
man operates in his station at one and the same instant, 
towards the same common design ;" as where one is to 
commit the fact, and others to watch at proper distances, 
to prevent surprise, or to favour escape, or the like. 

The foregoing observations enable us in a good degree, 
we think, to arrive at a proper conclusion, upon the second 
count of the indictment, which is for seducing and convey- 
ing away the slave. This is a new offence, and depends 
entirely upon the statute. The Court is not, indeed, free 
from doubt, whether the lrnown circumstances under 
which the crime of seducing slaves is ordinarily perpe- 
trated, requiring the cooperation of many in taking, con- 
cealing, or harbouring and transporting them, do not 
require upon the words " take or convey," in the statute, 
an interpretation, that either constitutes theoffence, within 
the meaning of the legislature. If that were correct, thea 
the conveying by one, although another had stolen the 
slave, would itself be a principal felony. This doubt has 
not been slightly strengthened by the application in the 
same section of the act, of the same term " convey,l' to 
free negroes ; it being made a capital felony, to a take or 
convey a free negro out of this state into another, with 
intention, &c." But upon deliberate consideration, we 
have felt ourselves bound, in a case so highly penal, to 
construe the statute, in reference to slaves, to mean a tak- 
ing and carrying from the possession of the owner ; or, in 
other words, that convey is used merely as expressive of 
asportation in other cases. The indictment before us is 
framed on that notion ; charging that the negro was in 
the possession of the owner ; and that the prisoner <'did 
take and convey him away from thepossession of her, the 
said, 4c." That we deem the proper sense of the act. 
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The preamble is indicative of it. I t  recites the pernicious J v ~ ~ 3 1 8 3 7 .  

practices of stealing, or otherwise cnrrying away" slaves, STATE 
B. 

as also of stealing " m d  carrying qf" free negroes ; which 
shows, that conoetl is substituted, in the body of the act, 
for curry azouy, and iu  used in the same sense. Besides, 
"conveying" implies two termini; the one from which 
the person is conveyed, and the other, to which he is con- 
veyed. With respect to free negroes, the former is neces- 
sarily this state, and any part of it ; because the subject is 
alike free every where, and the offence is conveying him 
out of this state ; and of course the latter terminus is any 
other state. But with respect to slaves, the asportation 
need not be out of this state ; but nlag be altogether in it. 
Unless, therefore, the point at which it is to begin be when 
the slave was in the owner's posscssio~l, the act gives no 
other terminus. The distinction is the clearer, as the 
preamble applies the word azouy to slaves, and o$; to 
free negroes. The point has never been brought directly 
to the notice of the Court heretofore; but cases have 
arisen, in which it would have been decisive, and saved 

1 much discussion, if it had been deemed tenable. For 
I instance, there could have been no difficulty in Davis's 

Case, 2 Car. Law Repos. 291, if every conveying a slave 
with intent to sell, be within the act, and it would have 
been immaterial whether a runaway slave was the subject 
oflarceny, or not. In Jernagan's Case, N. C. Term Rep. 
44, Chief Justice TAYLOR was of opinion, that the act did 
not even embrace a person who was present at the original 
taking, aiding and abetting in it, because his was not the 
hand which committed the fact. The other members of 
the Court did not indeed concur in that part of the opinion ; 
but there was no impression entertained, that a subsequent 
distinct asportation, after the owner's possession was lost, 
made the person a principal felon, upon the force of those 
words, " or convey." W e  think, if such had been the 
purpose of the legislature, it would have been explicitly 
expressed, in terms more appropriate, a'nd less equivocal. 
If others besides those who seduce slaves, and convey 
them from the possession of the owners, or participated in 
those acts, had been meant, the act would have expressly 
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Jm*1837- mentioned procurers and receivers, or used some terms 
STATE which explicitly embrace them ; as has been done in anal- 

1). 
H ~ ~ ~ ~ ~ .  ogous cases. The statute against the forcible abduction 

of women, 3 Hen. 7, c. 2, furnishes an example. After 
reciting the evil of women being taken by misdoers, 
contrary to their will, and married, or defiled," i t  enacts, 
that " such taking, procuring, or abetting the same, and 
also receiving wittingly such women, be felony ; and that 
such misdoers, takers, and procurators to the same, and 
receitors, be adjudged principal felons." So the statute of 
4 & 5 Phil. and Mary, against alluring away female chil- 
dren from their parents, uses this very word " conv~y," 
but in a way which leaves no doubt of its proper signifi- 
cation. I t  recites the dangerous practices by lewd persons, 
and others, that for reward buy and sell female children, 
secretly allured to contract matrimony with unthrifty 
persons, of taking by sleight or force and conveying away 
female children from their parents ; and enacts, " that it 
shall not be lawfill to any person or persons, to take or 
convey away, or cause to be taken or conveyed away, any 
maid, k c . ,  out or from the possession, custody, or govern- 
ment%of the father of," &c. And the language in a very 
modern British statute'upon this subject, that of 9 G. 4, 
c. 31, is equally explicit. The 19th section enacts, " that 
if any person shall, from motives of lucre, take away or 
detain any woman against her will, with intent to marry 
or defile her ; every such offender, and every person coun- 
selling, aiding, or abetting such ofender, shall be guilty of 
felony." The 2 1st section enacts, " that if any person 
shall n~alicioosly, either by force or fraud, lead or take 
away, or decoy or entice away, or detain any child under 
the age of ten pears, with intent, &c., or if any person 
shall, with intent, &c., receive or harbour any child, 
knowing the same to have been, by force or fraud, led, 
taken, decoyed, enticed away or detained, as before-men- 
tioned; every such offender, and every person aiding, 
counselling, or abetting such offender, shall be guilty of 
felony." Those acts plainly embrace procurers and 
receivers, or those who do acts, subsequent to the corn- 
mission of the offence by the original perpetrator, in aid 
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of him, or in further prosecution of his or a common de- JUNE, 1837. 

sign. If we could find any such language in our statute, STATE 

now under consideration, we should not hesitate to enforce HA&. 
it upon the prisoner, for we have no doubt that his acts 
are within the mischief which the legislature meant to 
remedy; but we cannot find in the act itself a warrant 
for holding the prisoner, or Robins, or Williams, to be 
more than accesssories to the felony of seduction com- 
mitted by Honey. The judgment was therefore erroneous, 
and must be reversed; and a venire cle novo awarded to 
the prisoner, Hardin. 

DANIEL, Judge, concurred with the Chief Justice. 

GASTON, Judge, dissented, and delivered the following 
opinion. 

After a very anxious consideration of this case, and fre- 
quent and full conferences with the other members of this 
Court, I cannot bring my mind to concur in the judgment 
which has been rendered. In a matter of so much concern 
to the community, and of such immense consequence to 
the prisoner, I feel it a duty to state distinctly the point 
on which I differ from my brethren, and to assign suc- 
cinctly the reasons on which that dissent is founded. 

If the indictment had contained no other charge against 
the prisoner than that for larceny, I should, with them, 
have thought the instruction of the judge erroneous. 
Whether the evidence established an actual taking of the 
negro by the prisoner's associate, before the meeting a t  
Webb's old field, and showed that his mistress had then 
lost, and Haney had then obtained the possession, or 
proved only that the negro had lent a willing ear to the 
seductions of the tempter, and was ready to go off, when- 
ever the conspirators should be ready to start on their 
expedition, was a question of fact for the consideration of 
the jury ; but the instruction authorized a conviction of the 
prisoner, whatever might be the cond~usion of the jury in 
regard to that fact. Now, when a crime has been actually 
committed, no subsequent aid rendered to the felon, though 
in pursuance of a previous agreement, will make a person 
a principal in that felony, who was not either actually or 
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J u m  1837. constructively present a t  its commission. T h e  crime of 
STATE ' larceny, consists in the fclonious taking and asportation of 
'. the personal goods of another from his possession. The  ~IARDIN. 

carrying away alone, howcvcr criminal the intent, will 
not constitute larceny, unless it accompany the taking 
from the possession. Lawcny includes the idea of a 
trespnss; and therefore, if the party be guilty of no tres- 
pass in taking the goods, he can commit no larceny in 
carrying them away. One not present at  the trespass, is 
therefore, not a principal in the larceny. But it seems to 
me that the instruction was correct upon the second count 
of the indictment, and as the prisoner has been found 
guilty on both counts, and if the instruction were correct, 
has besn properly fi~und guiitjr on the second, the state was 
entitled to demand the judgment which was rendered below. 

T h e  second count of this indictment charges, that John 
Haney and the prisoner, a certain negro slave named Eli, 
the property of Nancy Davis, and in the possession of the 
said Nancy, did by seduction and violence taLe and 
convey away from the possession of the said h'ancy, 
with an  intent to sell the said slave, contrary to 
the provisions of the act  of the Genera! AssemLly, in 
such case ~nrtdc aud provided. The instl.uction supposed 
to be errol:eaus, was, that  if i l l  pursuance of a concerted 
schcilcme between ITaucy and the prisoner, to seduce negro 
slaves from their ownets, acd convey them to South Caro- 
lina for sale, IIaney had procured the slave to come to 
him, and the prisoner receivcd the d a l e  from IIaney, 
conveyed him to Soutit Caroiinn,nnd then sold him, the pri- 
soner was guiity of tile crime charged. The  act is 
efititled <'an act to prevent the s tca lhg of slaves, or by 
violence, seduction, or any other means, taking or convey- 
ing away any slave or biavts, the properly of anotl~er, 
and for other purposes." The  preamble recites 6 '  that 
i t  is necessary that thc pernicious practice of stealing, 
o r  otl~erwise carrying away slaves, tile property of 
others, as also of steallng and carrying off free negroes 
and mulat:oes, with an intet~t  to sell, should be discouraged 
by a law with additional penalties," The  s t a t ~ ~ t e  then 
enacts, that any person mho shall steal, or \tho shall by 
violence, seduction, or any other means, take or convey 
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awayany slave, the property of another, with intention JUNE, 1837. - 
such slave to sell, dispose of to another, or appropriate to STATE 

his own use; or who shall by violence or any other means, 
take or convey arty free negro or person of rnixed blood 
out of this state, to another, with an intention to sell or dis- 
pose of such free negro or person of mixed blood, shall be 
ad.judged guilty of felony, and suffer death without benefit 
of clergy. 

I t  is indisputablc, I think, that the legislature intended 
that the severe, but necessary penalty denounced in 
the statute, should apply to others than those who should 
themselves take and carry away the slaves. They meant 
by this penalty to prevent the practice not only ofstealing, 
but of otherzuise carrying away slaves. I t  has been 
settled by repeated adjudications, that in pursuance of this 
intention, they excluded the larceny of slaves, an  existing 
common law felony, from the privilege of clergy ; and then 
proceeded to create a new and capital felony, the taking 
or conveying away of a slave by violence, seduction, or 
any other means for the purpose of dishonest gain. Indeed 
it is not doubted by my brethren, that the acts of the - - 
prisoner are  within the mischief which the statute was 
intended to remedy ; but they have felt themselves com- 
pelled to save him from the penalty denounced against the 
perpetrators of such mischief, because the words of the 
statute do not distinctly embrace these acts. 

It is manifest that this construction, to all practical 
purposes, estahlishes that no new felony was created by 
the statute. If  nonc can be punished under that act, but 
he who takes and carries away the slave of another from 
his possession, causcz lucri, as every such taking and carry- 
ing away is larceny, the act fails in discouraging any other 
means of conveying away slaves, than those which before 
constituted larceny at  the common law. 

A penal statute cannot rightfully be extended by con- 
struction, to embrace cases within its spirit if they do not 
come within its words; but where the words of such a 
statute, understood in their usual signification, do embrace 
a case, and there is no suRicient reason to doubt that the 
case is also within the meaning of the legislature, the will 
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JUNE, 1837. of the law-makers must be executed, although it might 
ST,,, have been expressed with greater technical precision. 

2). 

HARDIN. The act under exam~nation, declares guilty of felony 
every person n h o  shall take o r  convey. Not only then in 
a popular sense, but according to grammatical strictness, 
he who conveys is as guilty as he who takes ; that is to 
say, Hardin is as guilty as Haney;  "or" may be con- 
strued to mean " and," when the context shows that it has 
been incorrectly used; but it nus t  be supposed to have 
been correctly used, until the contrary sufficiently 
appears. In every other instance where or" is found in 
this statute, it has received from the Courts its ordinary 
interpretation. Thus i t  has been held, that the words 
" violence, seduction, or  any other means," are  to be taken 
disjunctively; so the words with an intention to sell, 
dispose of, or appropriate to his own use." I t  is certain 
that an indictment is good which charges the use of one 
of these means, with an intention to accomplish one of 
these purposes, and the only difficulty on the subject has 
been, whether an inclictmcnt is not liable to the ohjection 
of duplicity, which charges the use of more means than 
one, and an intention to accomplish more than one of the 
prohibited purposes. 

What is there in the statute which requires the suhsti- 
tution of "and" for <<or" in this instance? I t  is not 
required to effectuate the intention of the law-makers; 
and I know of no reason besides, which can justify i t ,  
unless suclm substitution be necessary to save the enact- 
ment from absurdity. 

I do not see any such absurdity. The word convey is 
very nearly synonymous with carry, and may be regarded 
as differing from it principally as indicating more dis- 
tinctly a motion from one place to another place, or 
transmission from one person to another person. The 
legislature has not fixed either terminus of the criminal 
conveyance, either that at  which it begins, or that a t  which 
it is to end. They have tnade every removal of a man's 
slave, with the wicked purpose of depriving the owner 
of his property, 'a felony. I n  their view of the enormity of 
the crirninal practises prevailing, and of the necessity of 
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putting them down by rigorous punishments, i t  was right so JUNE, 1837- 
to enact. The  practice was equally mischievous, whether STATE 

the conveyance was made by a trespasser or by a bailee ; 
by the original seducer, or by his accomplice; whether 
to another state, or to another part of the same state ; 
whether to a greater or a smaller distance; where, they 
have affixed no termini, I think the Court ought not to 
make any. 

In  the preamble of the act, the term " carrying away," 
is used in regard to slaves, and the term carrying off," 
with respect to free persons, while the term "convey" is 
used in the enactments. But little light, it seems to me, 
is thereby thrown on the meaning of the term convey." 
I t  is natural to expect more precision of language in the 
enacting clauses of a statute, than in its preamble. The  
term convey is, according to my view of it, the most 
appropriate to express the meaning of those phrases as 
used in the preamble. The practice there first spoken of, 
is not simply that of carrying away slaves, but of stealing 
or otherwise carrying away." I am at a loss to discover - - 
any other mode than stealing referred to, if the conveying 
by one who has not taken, be not meant. The  other 
practice mentioned in the preamble, is that of stealing and 
carrying of free persons. By stealing, as applied to free 
persons, must be intended taking, for as they are not the 
goods of another, they cannot be stolen. Carrying of, 
was thought more applicable than carrying away, when 
the removal contemplated was out of the state. In the 
body of the act accordingly, when its enactments with 
respect to free persons are declared, we find the words 
c L  tuke or convey out of this state to another." The term 
"convey," as here used, is admitted to apply to those who 
have not taken, and the disjunctive, or, between take and 
convey, is to be here understood in its proper sense. I t  is 
not obvious, I think, why the very same phrase, take or 
convey," in the same sentence, should be differently 
interpreted. 

If the construction of the act which I adopt be correct, 
it was sufficient for the conviction of the prisoner, that he 
had acted in the carrying away, though not in the taking 
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JUNE, 1837. of the slave. T h e  crime planned by  the conspirators- 
STATE the crime committed-the crime denounced by the law- 

was the removal of the slave from the owner for sale. 
Every one who actually performed a part in the commis- 
sion of that crime, whether hy getting possession of the 
slave, or by conveying him after the possession was taken, 
is, as I believe, guilty as a principal felon, within the 
words and meaning of the a c t ;  not on the ground of a 
constructive presence when the acts of his associates 
were performed, but because of the acts performed by 
himself. 

PER CURIAM. Judgment reversed. 

THE STATE a. EZEKIEL MATHEWS. 

One who entertains strangers only occasionally, although he receives com- 
pensation for it, is not an inn-keeper ; and if on such occasions, gambling, 
drinking and fighting take place, he is not indictable as the keeper of a 
disorderly house. 

THE defendant was indicted for, that he r~unlawfully 
did keep and maintain a certain common ill-governed and 
disorderly house; and in the said house certain persons of 
evil name and fame, and of dishonest and immoral conver- 
sation, then, &c., and on other days and times, then and 
there, unlawfully and willingly did cause and procure to 
frequent and come together, and the said persons in the 
said house of him, the said E. N., a t  unlawful times, as 
well as in the night as in the day, then, &c., to be and 
remain drinking, tipling. gaming and misbehaving them- 
selves, unlawfully and wilfully did permit, and yet doth 
permit, to the great damage, and common nuisance, &c." 

The  plea of not guilty was entered ; and on the trial, 
before DICK, Judge, a t  Randolph, on the last Circuit, the 
case was, that the defendant lived in the country, a t  a dis- 
tance from a public road, and about half a mile from any 
other house; that he was not a tavern-keeper, but that 
upon two occasions, during the year before the trial, there 
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had been races in his neighbourhood ; that for three nights J u ~ ~ 1 1 8 3 7 .  

during one of the races, and two during the other, a STATE 

number of persons had gone to his house; that all could 
not be accommodated with beds ; and that those who could 
not be thus accommodated, sat up all night, many of them 
playing cards and drinking spiritous liquor ; and that seve- 
ral assaults and batteries occurred; and that the defen- 
dant furnished the company with spirituous liquor and 
food, and charged them for it. 

His Honor charged the jury, that the defendant, by 
furnishing food and liquor to the company, and taking 
compensation for it, made himself the keeper of a public 
house pro tempore: that if there were persons present, 
who did not gamble, drink and fight, the law presumed 
that the gambling, drinking and fighting was an annoy- 
ance to them ; and that if these disorders took place with 
the connivance of the defendant, he was guilty. The 
defendant was convicted, and appealed. 

No counsel appeared for the defendant in this Court. 
The  Attorney-General, for the state. 

DANIEL, Judge.-Nuisance, nocumedum, or annoyance, 
signifies any thing that worketh hurt, inconvenience or 
damage. 3 Bla. Com. 215. Common nuisances are such 
inconvenient and troublesome offences as annoy the whole 
community. They consist in either, the doing of a thing 
to the annoyance of all the citizens, or the neglecting to 
do a thing which the common good requires. 4 Bla. Com. 
170. The opinion of the Judge, that the defendant was 
pro tempore a keeper of a public house, inasmuch as he 
received pay for his entertainment of those persons that 
were a t  his house, is not, in our opinion, correct. If he had 
been able to have entertained more persons, and any more 
had called on him, he would have had the power to refuse 
them entertainment. Whereas a keeper of a public inn 
could not have refused, without the.peri1 of a suit and an 
indictment. All and every one of the citizens, have a 
right to demand entertainment of a public inn-keeper, if 
they behave themselves, and are willing, and able to pay 
for their fare. And as a12 have a right to go there and be: 
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J u ~ ~ , 1 3 3 7 .  entertained, they are not to be annoyed there by disorder; 
and if the inn-keeper permits it, he is subject to be indicted 

v. as for a nuisance. 
MATHEWS. The  defendant, therefore, was not in law the keeper of 

a public house for any time. Nor does the indictment 
charge him as the keeper of an inn or public house. Those 
who visited his house on the occasions stated by the 
witnesses, came not in pursuance of any right on their 
parts, but of his presumed or express invitation. T h e  
law will not imply, that they were annoyed by the enter- 
tainment they received, and the evidence not only did not 
show, that others were annoyed, but repelled the inference 
that they might have been annoyed. The  judge also 
charged the jury, that if gambling and disorder were 
carried on with the knowledge and countenance of the 
defendant, he was guilty." The keeping of a common 
gaming house is indictable at  common law. A common 
gaming house is a public nuisance, because of the neces- 
sary injury to the morals of the community resulting from 
such an establishment. 

But the defendant was not charged, and if charged, 
could the evidence have made out the charge of being the 
keeper of a common gaming house ? H e  is indicted as the 
keeper of a common ill-governed, disorderly house. The  
mere fact that gaming did sometimes occur in his house, 
does not make it in lazu an ill-governed and disorderly 
house. Gaming in private houses is not prohibited by 
law. The  act of 1801 makes it a misdemeanor to game in 
a house of public entertainment or a tavern, but not in a 
private house. W e  think the judge erred in his charge: 
first, in supposing the facts proved, constituted the defen- 
dant a keeper of a public house pro tempore. Secondly, in  
telling the jury, that gambling there, with the knowledge 
and connivance of the defendant, made him guilty as 
charged in the indictment. The defendant's conduct, i t  
must be admitted, was reprehensible in a moral point of 
view, but every breach of morals is not indictable. We 
are of opinion, that there must be a new trial. 

PER CURIAM. Judgment reversed. 
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FLANNIQAN 
DEN ex dem. DAVID G. FLANNIGAN v. DAVID M. LEE. v. 

LEE. 

A grant calling for a corner of an adjoining grant, and three of its lines, is, 
i n  the absence af proof that it  was actually run differently, to he confined 
to them ; and the fact that the grantee, after its date, executed a deed for 
the adjoining tract, which did not refer to either of the grants, and called 
for the same corner, and one of the three above mentioned lines of his 
grant, and corresponded nearly with the other two, is not sufficient to con- 
trol the calls of his grant. 

EJECTMENT, tried at Mecklenberg, on the last Circuit, 
before SAUNDERS, Judge. The land in dispute is represented 
on the diagram, by the triangular piece between the lines 
C D and C L. 

The lessor of the plaintiff undertook to make out title 
in himself, by showing first a grant, dated in 1705, to 
David Flannigan, his ancestor; which grant, after setting 
forth several lines not material to be stated, called for a 
gum, John Osborne's corner, which both parties admitted 
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JUNE, 1837. to be at  C ; running thence with three of his lines north 
FLANNIGnN sixty-four degrees east one hundred and fourteen poles, to 

8. a pine, at  I) ; thence north eighty-eight poles, to a hickory 
LZE. 

a t  E ; thence north thirty-four degrees west forty-three 
poles, to a stake in said Osborne's line at G ; thence to the 
beginning. He  next gave in evidence a sheriff's deed to 
himself, executed in 1813, calling for precisely the same 
boundaries, as those set forth in the grant, and proved a 
continued possession for twenty years in himself and his 
ancestor. 

The defendant, to show title in those under whom he 
claimed, gave in evidence a grant dated in 1773, to Noble 
and John Osborne, for a tract of land lying south and east 
of Flannigan's land, which called for the several bounda- 
ries above mentioned, until it came to E ; from thence, 
instead of north thirty-four degrees west fort y-three poles ; 
it called for the same course seventy-four poles, to a black 
oak at P ; thence by several other courses, Q, &c., to the 
beginning. He  next exhibited a deed executed in 1795, 
to  Noble and John Osborne, by Adlai Osborne, agent of 
the trustees of the university, corresponding generally in 
its boundaries, with those of the grant to them, but after 
reaching the gum a t  C, instead of calling for a course 
north sixty-four degrees west, one hundred and fourteen 
poles, to a pine, it called for north sixty-one degrees east 
one hundred and fourteen poles, to a stake at  L ; thence 
north three degrees west, eighty-eight poles, to a hickory 
at 0; thence by the same line as in the grant, to the 
beginning. He also gave in evidence a deed executed in 
1804, from David Flannigan, the father of the lessor of the 
plaintiff, and three other persons, calling themselves the 
heirs of Noble Osborne, deceased, to John, James, Noble, 
and Jane Osborne, &' heirs of John Osborne, deceased," 
for the land described in the deed of Adlai Osborne. 
Neither of these deeds contained any recital or averment, 
that the land thereby conveyed was the same which had 
been granted to Noble and John Oshorne; nor did they 
make any reference to their grant, or to that of Flannigan; 
and the latter deed passed estates only for the respective 
lives of the bargainee~. One of those bargainees, had died 
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many years before the day of the demise in the plaintiff's JUNE, 1837. 
declaration. FLANNIGAN 

The  evidence of title on both sides having been given, &, 
the plaintiff offered testimony to show, that the line C D, 
was the true line of the grant to David Flannigan, running 
from the gum, John Osborne's corner, with his line north 
sixty-four degrees east, one hundred and fourteen poles, to 
a pine; but the defendant objected, that no evidence for 
that purpose could be received ; because it would contra- 
dict David Flannigan's deed, which made the line C L, 
running from the gum north sixty-one degrees east, one 
hundred and fourteen poles, to a stake, to be the line of 
Osborne's land. His Honor being of this opinion, the 
plaintiff was not permitted to offer his evidence to estab- 
lish the line C D, as the line of the grant to the ancestor of 
his lessor, and submitted to a nonsuit; and appealed. 

D. F. Caldzoell, for the plaintiff. 

A. M. Burton, and Devereux, for the defendant. 

GASTON, Judge, after stating the case, as above, pro- 
ceeded: -In support of this decision, it has been insisted 
here, that the true line of John Osborne from the gum, 
wherever i t  can be ascertained, is the boundary of Flan- 
nigan's grant, and cannot be departed from : that although 
Osborne's line, previously to 1'795, might have run from 
C to D, yet that upon the execution of Adlai Osborne's 
deed, which preceded the grant to Flannigan by two 
pears, it was extended out to C L ; and that in legal 
intendment, the call in Flannigan's grant for Osborne's 
line, is for Osborne's line then existing; and not for a 
line of Osborne's, which had formerly existed; but was not 
then in being. 

W e  do not assent to this reasoning. In  the first place, 
it is to be borne in mind, that when Flannigan's grant calls 
for Osborne's lines, it does not call for them simply 
by that name, but it adds other descriptions to identify 
them; '' running with three of his lines north sixty-four 
degrees east, one hundred and fourteen poles, to a pine; 
north eighty-eight poles, to a hickory, and north thirty- 
four degrees west, forty-three poles, to a stake in Osborne's 
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J ~ ~ ~ 1 1 8 3 7 .  line." Of the boundary in question, there are then three 
FLANNIGAN descriptions-it is Osborne's line-it runs north sixty-four 

V. 

LEE. degrees east one hundred and fourteen poles-and it runs 
from a gum to a pine. When all the descriptions of a 
boundary in a deed or grant can be made to agree, they 
must all be observed. When they disagree, and some 
must be rejected, then that description, or those descrip- 
tions should be preferred, which the law regards as com- 
paratively more certain. In this scale of legal certainty, 
the first rank is assigned to those permanent and striking 
monuments of the natural objects called for in the instru- 
ment, in regard to the existence and locality of which, a 
mistake is almost impossible; and the next rank is given 
to the less permanent and notorious, but still permanent 
and notorious monuments then erected, or then marked to 
show forth the boundaries intended by the parties. Had it 
been ever so clearly established, that at  the date of Flan- 
nigan's grant, the line C L was notoriously Osborne's line, 
and that there was no other which had ever borne that 
name, it was still competent for the plaintiff to show the 
originally marked corner pine yet standing at D ;  or to 
prove that it had stood at that point; or to prove a line of 
marked trees, either existing, or shown to have existed at 
date of Flannigan's grant, extending from C to D ; and in 
either case, it would have been the duty of the Court to 
instruct the jury, that such monuments, if established to 
their satisfaction, to have been made as and for Flanni- 
gan's corner, or Flannigan's line from the gum to the pine, 
were to be respected, rather than Osborne's line, as afford- 
ing more certainty in regard to the extent of the land 
intended to pass by the grant. With respect to the con- 
flict between the call for another's line, and the course and 
distance by which i t  is described, there is not the same 
decided legal preference. Where this line is shown to have 
been well established and notoriously known, it is reason- 
ably regarded as yielding greater certainty than the other 
description ; but where it is not a well-known marked line, 
and especially if an observance of it shows so gross a mis- 
take in the course and distance, as shocks probability, it is 
more safe to adhere to the latter, and reject the former. 
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But the call for another's line, is not necessarily a call for JUNE, 1837. 

his true line. I t  means the line bearing that appellation, FLANN~GAN 

and reputed to be such. Of course, in the absence of all =& 
proof tending to show a difference between the true and 
the reputed lines, they will be presumed to be the same ; but 
they may be shown to be different. Thus, if there have 
been two lines bearing the same name, the reference will 
be understood to apply to the one or the other, acccord- 
ingly as extrinsic evidence, or the other descriptions in the 
deed, shall show the one or the other to havc been intended, 
If, for instance, in the present case, from 1773 to 1795, 
the line C D was John Osborne's line, and in 1795, in 
consequence of the deed from Adlia Osborne, this line was 
extended out to C L, it is open for inquiry by extrinsic 
evidence, whether in 1797, the former had lost its appella- 
tion altogether, and the latter had become known in the 
neighbourhood as Osborne's line. If such were the fact, 
and there were no additional descriptions in Flannigan's 
grant, to designate the line, then the new line, as being 
'the one bearing exclusively that name, must be deerned 
the line contemplated by the parties to the grant. But if 
the old line had not lost its name, and the new had not 
acquired it, clearly, on the same principle, the old must 
be understood as the line called for. In the present 
case, however, the Court was bound to hold that the 
reference in Flannigan's grant, was to Osborne's line, 
under the grant of 1773, and not to his line under the deed 
of 1795, because of the additional descriptions and refer- 
ences in Flannigan's grant. The calls from the gum are 
to go  with three of Osborne's lines, and the courses and 
distances of two of these, and the course of the third, are 
set forth, north sixty-four degrees, east one hundred and 
fourteen poles, to a pine; north, eighty-seven poles, to a 
hickory; and north, thirty-four degrees west, forty- 
three poles, to a stake in his line. If the lines of 
Osborne's grant be meant, there is a perfect correspon- 
dence between all the lines described, and all those 
referred to. If those of Osborne's deed be meant, the 
entire description in the first line, and the course of 
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Ju~~,1837. the second, must be rejected as erroneous and decep- 
F L ~ ~ N I G A H  tive; and they must run, not north sixty-four degrees 

1). 

LEE. 
east, to a pine, but north sixty-one degrees east, to a 
stake ; and not north, but north three degrees west, to a 
hickory. Such a construction ought to be put on the 
grant, if it may be, as will give to every part of it a 
sensible effect. 

w deed, Something has been said about an estoppel, but the 

r;Ed argument] whether well or ill pursued, is founded on a 
owner of mistake. There is no averment in David Flannigan's 
two adjoin- 
ing tracts, deed, that the land thereby conveyed, is the land which 
for one of had been granted to Noble and John Oshorne. There is no 
them but 

recital that the line from the gum north, sixty-one degrees 
noaver- east, to a stake, is the line of his grant. The question of 
ment as to 
theboundam boundary, therefore, was perfectly open to both sides-to 
ries ofthe evidence on behalf of the plaintiff, that C D was the line other, does 
not estop of Flannigan's grant; and to evidence on behalf of the 
him from 
showing defendant that C L was the line. If C L be established 
thetrue as the line, the plaintiff must fail altogether. If C D be 
boundary 

other established, yet as the ancestor of the plaintiff's lessor in 
tractand 1804, conveyed up to the line C L, his interest, so far as 
the deed 
,on,ymg that deed purported to convey it, passed thereby. This 

deed operated, not by estoppel, but to pass an estste. 
estate for 
life of the By this deed, however, the bargainees acquired estates 
fipaees8 but for the term of their respective lives ; and if C D 
right upon be the true line, then the reversionary interest in the piece 
the death of 
one of in controversy remained in David Flannigan. Upon the 
them to death of one of these bargainees, the right to immediate 
recover an 
undivided possession accrued to the reversioner or his heir, or 
part al- assignee. And it is not to be questioned at this day, but 
though he 
declaredfor that on a demise for an entire tract, the plaintiff may 
the show title to an undivided part thereof. In this way, the 

lessor of the plaintiff might have entitled himself to a 
judgment for an undivided part. Perhaps he might have 
established a right for the whole. The sheriff's deed 
was colour of title to all the land embraced within it, 
and accompanied by a proper possession, of sufficient 
duration, it would ripen into a valid and indefeasible title. 

This Court is of opinion, that the evidence proposed to 
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be given was admissible. The judgment below is there- J u ~ ~ , 1 8 3 7 .  
P 

fore to be reversed, with costs, and a new trial ordered. FI,ANNIGAN 
u. PER CURIAM. Judgment reversed. LEE. 

DEN ex dem. MARY MILLS a. SPIER WITHERINGTON. 

A final judgment in a petition for the partition of real estate, under the act of 
1789, (Rev. c. 309,) is conclusive upon all the parties to it; and each party 
is estopped to dispute the title of any other to the lot assigned to that other 
in severalty. 

Tars was an action of EJECTMENT tried a t  Pitt, on the 
last Circuit, before BAILEY, Judge. The action was 
brought to recover a tract of land, which had been before 
assigned in severalty to the defendant by the final judg- 
ment of the County Court of Pitt, in a petition for parti- 
tion of real estate. The petition was filed by the present 
defendant and others against the lessor of the plaintiff, 
stating that they were tenants in common of the lands 
described in the same, and praying a partition thereof; 
and an interlocutory order was made, appointing commis- 
sioners, who returned a report, upon which a final judgment 
was rendered. The lessor of the plaintiff afterwards, and 
notwithstanding the judgment in the petition for partition, 
obtained a grant from the itate for the land which had 
been assigned to the defendant in severalty, alleging that 
the same was vacant; and on the trial, she rested her title to 
a recovery solely on the said grant. The defendant claimed 
under one Frederick Mills, junior, who held an undivided 
share in the lands by virtue of a deed of gift from his 
father Frederick Mills, senior, and contended that t h e  
lessor of the plaintiff was, by force of the final judgment 
in the petition for partition, estopped to dispute his title 
to the land in dispute. His Honor charged the jury, that 
if the land in dispute was embraced in the deed of gift, 
under which the defendant claimed, the plaintiff's lessor 
was estopped. But if the land was not embraced in the 
said deed, but was vacant at the time when the lessor of 
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Jom, 1837. the plaintiff obtained a grant for it, she was then not - 
M~~ estopped by the judgment in the petition for partition. 

u. The jury returned a verdict for the lessor of the plaintiff; 
WITIIER- 

INGTON. and the defendant appealed. 
No counsel appeared for the defendant in this Court, 
The Attorney-General, for the lessor of the plaintiff. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded as follows : 

We think the judge erred in confining the jury to the 
question, whether or not the lands in controversy were 
embraced in the deed of gift from F. Mills, senior, to F- 
Mills, junior. If the land sought to be recovered by the 
plaintiff, was embraced in the report of the commissioners, 
which report had been confirmed, and final judgment relr- 
dered thereon, then, we think the lessor of the plaintiff, 
who had been a party to that judgment, was concluded, 
bound, and estopped to controvert any thing contained in 
it. The legislature, by the act of 1789, (Rev. c. 309,) gave 
to tenants in common of real estate thepetition for parti- 
tion, in the place of the ancient writ of partition. The 
final judgment at common law in a writ of partition, runs 
thus, ideo consideralum est p o d  partitio pmdicta Jirma et 
stabilis in perpetuum teneatur. Thomas's Coke, 700. And 
it was conclusive on the parties, and all claiming under 
them. (Ibidem, note 55.) In C l a p  v. Bronagham, 9 
Cowan's Rep. 569, the Court say that the judgment in 
partitien, it is true, does not change the possession, but i t  
establishes the title, and, in an ejectment, must be conclu- 
sive. The judgment of the Court, adjudging a share to 
belong to one of the parties, and allotting it to him to hold 
in severalty, must be sufficient to authorize him to recover 
i t  as to all the parties to the record; the judgment is, as 
to them, an estoppel. The act of 1789 gives the same 
force to a final judgment in a petition for partition of real 
estate. It declares, that the division when made, shall be 
good and effectual in law to bind the parties, their heirs 
and assigns. 

PER CURIAM. Judgment reversed. 
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THE STATE v. CHARLES OXENDINE. 
STATE 

V .  

OXENDINE. 
T h e  act of 1831, c. 13, authorizing the hiring out of a free negro or free 

person of colour, convicted of an offence against the criminal laws of the 
state, for the payment of the fine imposed, where he is unable to pay the 
the same, does not extend to one who submits to the Courl. 

Whether the act of 1831, c. 13, is repugnant to any of the provisions of the 
Constitution, and therefore void ? Qu. 

THE defendant was indicted in the Superior Court of 
Robeson county, for an ASSAULT AND BATTERY, and on 
being served with process, appeared and submitted to the 
Court ; his Honor Judge SETTLE presiding. Thereupon 
the record states, that he was fined fifteen dollars, the 
amount of the costs ofprosecution; and it appearing to the 
satisfaction of the Court, that the defendant was a free 
negro, and unable to pay the fine imposed, it was consi- 
dered and adjudged by the Court, that the sheriff of the 
county of Robeson, hire out ihe defendant to any person 
who will pay the fine for his services for the shortest 
space of time; and that the sheriff proceed according 
to the directions~ of the act of assembly, passed in the 
year 1831, c. 13. From this judgment the defendant 
appealed to the Supreme Court, upon the ground that the 
act of assembly of 1831, authorizing the hiring out of free 
persona ofcolour, to pay the fines imposed upon them, was 
unconstitutional and void. 

Strange and Badger, for the defendant. 
The Attorney-General, for the state. 

GASTON, Judge, after stating the case as above, pro- 
ceeded. - The constitutional question supposed to be 
involved in this case, has been elaborately and ably 
argued, both for the defendant and the state, and has 
been most deliberately considered by the Court. I t  seems 
to us, however, upon an inspection of the record, that a 
decision of this question is not necessary for our adjudica- 
tion in the case before us, and that it would be indecent 
and improper, to pronounce any opinion upon so weighty 
a question as the constitutionality of an act of the legisla- 
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J u ~ ~ , 1 8 3 7 .  ture, unless in a case where its determination was 
s,,, absolutely required. 

a. 
OXENUINE. 

The enactments of the act of 1831, apply only to cases 
" where a free negro or free person of colour shall be 
convicted of an offence against the criminal laws of the 
state, and sentenced to pay a fine, and it shall appear to 
the satisfaction of the Court, that the frec negro, or free 
person of colour so convicted, is unable to pay the fine 
imposed." In these cases, and in these oraly, the act 
enjoins, that the fine shall be at least cqual to the amount 
of the costs of prosecution, and that if he be unable to pay 
the fine imposed, the Court shall direct the sheriff of the 
county, to hire the free negro or free person of colour " so 
convicted," to any person who will pay the fine for his 
services for the shortest space of time. 

Waiving, for the present, the inquiry, whether this act 
be repugnant to any of the provisions in our Constitution, 
for securing the personal liberty of freemen, against 
imprisonment for debt, after ascertained insolvency, or 
against excessive fines, unusual punishments, or other 
forbidden restraints ; and also whether its provisions be 
compatible with the power to grant pardons and reprieves, 
which that Constitution expressly grants to the governor 
of the statc ; all of which questions have been raised here, 
and are well worthy, in a fit case, of patient and mature 
consideration; and assuming it to be wholly clear from 
constitutional objections, it is certainly an act highly penal 
in its character, since it compels the assessment of a fine, at 
least equal in amount to the costs of prosecution, upon one 
unable to pay it, and for any offence, however trivial in 
kind, or mitigated in degree; and because i t  provides for 
the collection of this fine by a rigorous procedure, not 
authorized against any other freeman, for any crime 
however atrocioos. On no principle of judicial construc- 
tion, therefore, can we extend its application beyond its 
distinct enactments. 

These are explicitlyconfined to cases of conviction of 
criminal offences. Conviction, properly so called, could 
only take place according to the common law, either upon 
confession, or verdict, or where the trial was by battle, 
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upon recreancy. Co. Lit. 390, b. By confession is meant JUNE, 1837. 

express confession ; where a person charged directly con- s,,,, 
fesses the crime with which he is charged. Blackslone V .  OXENDINE. 
accordingly states, 66 Conviction may accrue two ways ; 
either by his confessing the offence and pleading guilty, 
or by his being follnd so by the verdict of his country." 4 
Bla. Com. 362. This direct confession is the highest 
conviction which can be, and carries with it so strong a 
presumption of guilt, that an entry on record, p o d  
cognovit indictanzendum, &c., in an indictment of trespass, 
estops the defendant to plead not guilty, to an action 
brought afterwards against him for the same matter. 2 
Haw. 466, (B. 2, ch. 31, sec. 1 and 2.) But this is not 
the effect of an implied confession ; as where a defendant, 
in a case not capital, doth not directly own himself guilty, 
but in a manner admits it, by yielding to the king's 
mercy, and desiring to submit to a small fine, in which 
case, if the Court think fit to accept of such submission, 
and make an entry that the defendant, posuit se i n  gratiam 
regis, without putting him to direct confession or plea 
(which in such cases seems to be left to discretion) the 
defendant shall not be estopped to plead not guilty to an 
action for the same fact, as he shall be where the entry is 
quod cognovit indictamentum. Haw. ut supra, sec. 3. I t  
is also laid down, that where a statute imposes a fine 
certain, upon any conviction, the Court cannot mitigate it; 
but if the party come in before the conviction and submits 
himself to the Court, they may assess a less fine, for he is 
not convicted, and perhaps never might be. 3 Salk. title 
Amerciaments and Fines, 38. So upon such a submission 
on an indictment for an assault, a man may produce 
affidavits to prove son assault upon the prosecutor, in 
mitigation of the fine, otherwise where the defendant is 

foundgui lQ~;  for the entry upon the confession (that is to 
say, an implied confession by submission) is only non vult 
contendere cum domino rege, and pond se i n  gratiam curice. 
Queen v. Templeman, 1 Salk. 55. 

W e  are of opinion that the Court below erred in 
rendering a judgment against the defendant, under the act 
of 1831 ; because the defendant not having been conuicted 
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Ju~~,1837. of an offence, his case was not embraced within that act. 
ST*TE The sentence rendered, therefore, must be reversed, and 

v. the Superior Court of Robeson be directed to render judg- 
OXENDINE. ment upon the submission of the defendant as at common 

law ; exercising its discretion according to the nature of 
the offence, and the circumstances of the defendant. 

PER CURIAM. Judgment reversed. 
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JUNE, 1837. 

FEREUEE 
2). DEN ex dem. SAMUEL W. FEREBEE a. SAMUEL PROCTER. 

PROCTER. 

I n  a will, the words, ' l  I leave ail my  land not given away, to be sold, and 
after my deblk arc paid, tile residue of my estate to be divided between 
m y  wifc, son and dnugliter ;" together with the following in  a codicil, " I 
nominate M. S. my csccutor to this 111y Isst mill, to make sale of my land 
beforc mentioned, and to esecute this instrunicnt of wri t i l~g i n  every 
respect," do not ve?t an estntc in tho executor, 'out only conrcr on him a 
power of  sa!c. Xcitlicr 2rc they a devise of tllc land to the wife and 
children. 

Land dirccted by a trstator to be sold, but not devised for tliat purpose, until 
a sale, descends to the heir. A d ,  if  converted out and out, the mle  at law 
Is the same; the doctrine of conversion bcing coniincd to tile Court of 
Equity. 

An adlninistrator wit11 the will anncxcd, cannot, by virllie of his appoint- 
ment, execute a power of sale given to the esecutor. 

Nei:her will a decrce of a Court of Equity directing him to sell and convey, 
enablc him to vest a 1cg.d estate i n  his vendcc. Tha t  Court has jurisdic- 
tion only to direct those Ilaving tllc legal cstate, to join in a sale for the 
purpose of csecuting the trusts of tile mill, but has none to declare the 
legal title to be in any pcrson, excepting tllc one in w h o a  at law it vests. 

THOMAS POOL WILLIAMS, being seised of the premises in 
the declaration mentioned, milde his will 011 the 24th of 
October, 1'799, and therein devised two tracts of lands 
particularly described, to his son Samuel. The will then 
contains these clauses : 

" I t  is my will and desire, that my executor hereinafter 
mentioned, pay all my just debts. Thirdly, I leave all my 
negroes to be equally divided between my wife, Elizabeth, 
my daughter, Peggy, and my son, Samuel. Fourthly, I 
leave all my lands not given away, to be sold a t  six and 
twelve months credit ; and after my debts are paid, the 
residue of my estate to be divided between my wife, 
daughter, and son before mentioned." 

In this instrument no executor was named ; but on the 
sanle day, the testator added on the same sheet of paper: 
" I  nominate Malichi Sawyer my executor to this my last 
will, to make sale of my lands before mentioned, and to 
execute this instrument of writing in every respect ;" and 
executed the same as an addition to his will, 
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J u w  1837. The testator died in January, 1800 ; and this will was - 
FEREBEE thereupon proved. Malichi Sawyer refused to intermeddle 

*. with the estate, and renounced the office of executor ; and 
PROCTER. 

adtninistration with the will annexed, was then duly com- 
mitted to Thomas C. Ferebee. 

The testator left but two children, Peggy and Samuel, 
who were his heirs a t  law, and both infants ; and Peggy 
had then intermarried with the said Ferebee. 

In April, 1804, Thomas C. Ferebee filed his bill in the 
Court of Equity for the District of Edenton, against the 
said Samuel and Elizabeth, the son and widow of the tes- 
tator, in which he stated ttie foregoing facts, and charged 
that the testator had died largely indebted, so that it bad 
become necessary, for the satisfaction of his creditors, 
either to sell the slaves left to his family, or the lands 
mentioned in the residuary clause of the will; and that it 
was most beneficial to the family, as well as consonant 
with the intention of the testator, that the debts should be 
paid out of the proceeds of those lands; and that a sale 
could not be made by the parties without the aid of that 
Court, by reason of the infancy of his wife, the said Peggy, 
and of her said brother. The bill then prayed process 
against Elizabeth and Samuel, and a decree for the sale of 
the lands. An answer was put in by the widow, and for 
the infant Samuel by his guardian appointed by the 
Court ; i n  which the allegations of the bill are admitted, 
and the defendants join in the prayer of the sale. Upon 
those pleadings, the Court, on the 19th of April, 1804 
decreed, '* t ha t  the complainant do sell to the highest bid- 
der at p u b k  auction, &c., the lands, &c.," (including the 
premises in dispilte in this action ;) and that the proceeds 
of such sales be ;:Ssirfj in the hands of the said Thomas C .  
FereSei: to mi;.:; tile creditors of the testator, Thomas 13. 
Williams." 

%ou a 8 c i - ~ s : d  3, Thomas C. Perebee sold thc premises 
nlow x e d  for, upon the terms prescribed in the decree, 
and made a dced therefor ; under which the defmdant was 
in possession nt the da;e of the dec!ar a t '  mn. 

After the sale and conveyance, the widow, Elizabeth, 
died intestate in 180G,leavin2 tire wid Peggy and Samuel, 
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her only chi1:lren and heirs-at-law; and then the said JUNE, 1637. 

Peggy died, also in 1806, leaving her said husband surviv- FEREBBE 

ing, and also the lessor of the plaintiff, their only child, 
and her heir-at-law. Thomas C. Ferebee died in the 
beginning of the year 1836; and this action was brought 
in November following. 

Upon these facts stated as a case agreed, the cause was 
submitted to his Honor Judge TOOMER at Camden on the 
last Circuit, who pave his judgment as follows :-Ii On a 
recurrence to the will, i t  appears, that the testator did not 
intend todie intestate as to any portion of his estate, and the 
will seems to be sufficient to prevent intestacy as to any 
part of it. The testator left the land, described in the 
declaration, to be sold ; -ordered his executor to make the 
sale, and, after payment of his debts, directed the residue 
of his estate, including the proceeds of the sale, to be divid- 
ed between his wife, daughter and son. Hence it appears, 
the mother of the lessor of the plaintiff could n ~ t  claim the 
premises described in the declaration, as heir-a-t-law of the 
testator. The claim must be under the will. 

"But  it may be concluded, that one undivided third 
part of the premises was devised to the mother of the lessor, 
and has descended on him, as heir-at-law. T o  the Court it 
seemeth, that the land described in the declaration, was 
converted into personalty by the will of the testator. H e  
ordered the sale, and intended that the proceeds should 
have the quality of personal estate ; first, for the purpose 
of paying his debts, and then, for division between his 
three legatees. Such intent is indicated by the circum- 
stance, that the proceeds of the sale were to form a part 
of the residue of his estate, which, after payment of his 
debts, was to be distributed, according to the rules gover!l- 
ing the succession to personal property in cases of intestacy. 
The sale was ordered by the testator to be absolutely 
made ; no discretion was to be exercised by the executr~r 
on the subject. If the portion of the proceeds of the sale, 
to which the mother of the lessor was entitled, be consi- 
dered as personal estate, that portion was received by her 
husband during the coverture, and thus became his pro- 
perty. If the will of the testator converted the premises, 
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described in the declaration, into personal estate, and the 
lessor have any claim thereto, it cannot be asserted in this 
action. 

6c T h e  premises described in the declaration, were not 
devised to the executor; a mere power of sale was given 
to him by the will. If  the premises be considered, notwith- 
standing the will, as real estate, the power to sell could 
not be executed by the administrator with the mill annexed, 
either a t  common law or under the statute of 21st Henry 
8th. But, if the will converted the premises out and out 
into personalty, coultl not t!le administrator, with the will 
annexed, rnake the sale eirtute oficii, ~ i t h o u t  the aid of 
any decree ? 

6c  When the executor renounced the execution of the 
will, and refused the acceptance of the trust, the Court of 
Equity could appoint a trustee to prevent a failure of the 
trust created by the will, and thus execute the intent of 
the testator. 

Upon the refusal of the executor to accept the trust, 
it was not necessary to malie him a party to the bill when 
the sale mas ordered by the Court of Equity. ,4nd if the 
construction given to the will be correct, the decree was 
not void, because the mother of the lessor was not directly 
a party to the bill, as her husband was the administrator 
with the will annexed, filed the bill, prayed the sale, 
obtained the dccree, and made the sale pursuant to that 
decree. T h e  decree was niade by a Court of competent 
jurisdiction, and tile sale was made pursuant thereto. 
Under the circumstances of the case, I cannot think the 
decree and sale void as to the interest of the rnot!ler of the 
lessor, because she was not directly a party to the pro- 
ceeding. 

"The testator died in 1600; the mother of the lessor, in 
1906; the snle was made in 180.1; this action was 
broug!lt in 1856, and the defendant is stated to be in 
possessio:~ of tile premises, eiairning the wimie under the 
snle msclz tls aforesaid. The deed i~lade by the husband, 
pursuant to the salc, and under the decree of t ! ~  Court, 
was at l u s t  colour of' title. If' the defendant had actual 
a d ~ e r s e  po:.session Gx several years d t e r  tile iessor 
a;gaip.? .LC 1 f i - l !  *%he, .z -, :inc! his inother had nor bees actually 
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seised of the premises so as to entitle the husband to be JUNE, -- 1837. 
tenant by the courtesy, then the title of the defendant FEREB~E 

0. 
would be good, and the claim of the lessor barred. But pBOCTER, 
the fact of actual adverse possession for seven years by 
the defendant, is not distinctly set forth in the case, nor is 
the actual seisin of the mother, so as to make the husband 
tenant by the courtesy." 

His Honor being thus of opinion that the lessor of the 
plaintiff had no title, ordered a nonsuit ; and he appealed. 

Devereux, for the lessor of the plaintiff. 

hi'nncy, for the defendant. 

RUFFIN, Chief Justice, after stating the facts as above, 
proceeded as follows :-The premises descended to the 
testator's two children, unless they are devised in the will 
to Sawyer, the executor, or to the wife and children. W e  
think with his Honor, that 120 estate is given to the execu- 
tor, but only a power to sell, coupled with a trust for the 
payment of the debts and legacies. The words are, "1 
leave my lands, not given away, to be sold." I t  is not 
said to whom they are left ; nor in that part of the will, by 
whom they arn, to be sold. Lord Corm says, that " when 
a man deviseth his tenements to be sold by his executors, 
i t  is all one as if he had devised them to his executors to 
be sold; and the reason is, because he deviseth the tene- 
ments, wlxxeby he breaks the descent." Co. Litt. 236. 
This, however, has been questioned by high authority. 
In  Lord No~Tas~kr~ar ' s  note on this passage, its correct- 
ness is denied, and it is said that no interest passes 
to the executor. Sir EDWARD SUGDEX, thinlts that a devise 
of land  to be sold by executors, without other words giving 
them the estate, invests them only with a power, not an 
interest. 8ug. P'on7. 102-lOR. I t  is not necessary, in 
this case, that the Court should adopt the one or the other 
of those opposite opinions. Thc existence of such a 
difference of opinion, renders the text at least donbtful. 
If  i t  be correct, i t  must be so upon the ground of favour- 
ing the intention, where there were several executors, by 
preserving for the largest period, the authority in some 
person to sell ; which induced the Courts to lay hold of 
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J u w 1 8 3 7 .  the expression " devise the land to be sold by my execu- 
F ~ B E E  tors," which probably n-ieani nothing more than ' I  direct 

v. 
pROcTE,, the land to be sold by them," as a devise of the land to 

the executors. This, perha;x, the partici~lar term devise 
authorized, as its technical sense is a gvt of land by will. 
But there is not equal reason for receiving in that sense 
the word leave" w!>ich is : w e  used; and espzcinlly as i t  
is here used. I t  may n~ean  as well " H direct or order," 
my land to be sold, as that " I give" it to be sold. W e  
think the forrncr was the testator's meaning. In  the 
first place, tile will is silent in this clause, as to the person 
to whom rile land is devised, if 6cleave" means "devise." 
It is true, we afterwards see that an  execator is appointed, 
and that he is expressly directed in the clausc of appoint- 

A direction ment to make sale of the land. But it does not follow that, 
to land the first provision was meant to be a devise of the land to 
for the pay- 
ment of him. If, indeed, a testator directs his land to be sold for 

the payment of his debts, or for any other purpose which for sny 
other Pur- would naturally bring the proceeds into the hands of the 
pose wli~ch 
nat,lrdlly executor for distribution, the power to make the salc is in 
b r q s  the thc cxecutor by implication, although he be not named in 
proceeds 
intotile the will, as the person to mahe it. Sug. Pow. 160. 
hdndsof Dnvoux v. Fanz ing ,  2 Johns. Chan. Ca. 252. Tha t  
the exccu- 
tor, vests arises from necessity, to prevent a clear provision of the 
by iillpll- will from becoming ineffectual. The  power to sell is 
cat1011 d 

power of unquestionably declared, and was intended to be executed 
sale In 1111i1. by some person ; and the sole inquiry is, by whom ? The 

answer is obvious; by the pcrson who is to administer the 
fund when raised. But the purposes of the will do not at 
all require an estate in the executor ; and t h e r e h e ,  unless 
he be mentioned as the person to w h o m  the gift is made, 

A devise to no estate to him ought to bt: implied. The rule oil the 
the cuecu- contrary, is to favour the heir, and to require phin  words, 
tor for the 
purposes of or a necessary intendment, to disinherit him. IIere a 
asale, is power answers every end the testator had in view, as 
not to hc 
presumed fully as an interest in the executor ; and therefbre, nothing ? 
wlthouta more than a power ought to be presumed. I n  the addl- 
neccwxy 
,n,piica- tional clause too, by which the execlitor is appointed, such 
lion? be- a power is expressly given to him ; which is inconsistent 
CJGse 
giving him with a previous devise of the estate to the same person. 
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rv e he scntence itsclf, in t l ~ c  original will, in its very con- JUNE* 1837, 
struction, slmws d3at l L  leave" does not mean " give," since F E ~ ~ c  

2). 

the lands I' Lft" to be s:>ltl, are thow " not given away." p,,,,,,, 

Th i t  is saying, that tlic larid spcciftcally delised, was a poner of 

( t  gzusn . nrony ;" and by way of contradislinction, that the sale ,,,, ,,,, efitcts 

others were not given" to any person ; but were to be rc& and 
is Inore 

soid and  the m n c y  giwt.  bencficid 
111 our optnion, therefore, no esiate in the premises t o t h e  

passed to Sawyer by the will, but only a power to sell 
them. 

W e  likewise think they were not dcvised to the wife 
scd children as a part of the residue of my estate to be 
divided between" tliem. Every devise of land, even by 
a residuary clause, is a specific devise. It is obvious, that 
the testator did not intend this residue to embrace any 
lands specifically. It is given to the same persons to 
whom t!ie slaves are  speclficnlly bequeathed; and it is 
given exp:essiy " after ihe priyment of debts," not merely - 
as a chxge ,  but with a power, liltewise expiessly created, 
to tb,: executor to sell. The testator was aware h a t  it 
might be necessary to sell some part of his estate for the 
payment of his debts, and !le directed this land to be sold. 
l'hc question is, rvl~eti~er !le meant to substitute i t  for that 
purpose in t!le room of his pcrso:jal estate, and absolutely 
eornmtlntf the sale, or increly meant it as increase of the 
fund. FVe thinli the fo r sc r  xias his intention. T h e  
execrator was not to have :he e!ectio:l to sell t he  land or 
thn slaves. The direction to sell the land, when spoken 
to ti12 executor, must be tnlic~i to be positive, that the 
I m d  should be soid fii'st, and at  all events ; otherwise the 
specific Iegaey of the slaves might bc defeated by the dis- 
position of the rcsiclue, a l t lmu~h  i t  was, in the testator's 
eontcmp!ation, to pass through tile hands of the executor 
as a residuz, to the same persons who were the donees of 
tho siaaee. But i? the next place, if the clause for the 
sale of tha lacd, be n ~ t  ncccssarily connccted with the 
payment of debts, as one of the objects of the sale. 
and rendered imperative upon the executor by the 
specific dispositions of the other parts of the estate in 
favour of the same persons, made in other parts of the will, 
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J ~ w 1 5 3 7 .  then that clause is to be read by itself. Thus read, and 
F F J ~ E E  standing alone, it is a precise and absolute order, that all 

I% 
pnocrER. his land, not before particularly devised, shall he sold a t  

all events, and the proceeds divided. Such directions 
are inconsistent with a devise of the landa as part of the 
residue ; for that would be to give to the same persons, by 
one and the snme instrument, both t!ie proceeds of the 
lands, and the lands themselves. 

I t  is, indeed, no?. material to this case, whcthei. the land 
descended to the testator's children, or was devised to 
them and his wife. For, if the latter were true, in the 
event that has happened, the mother. of t21e !essor of the 
plaintir, upon the death of her mother, inkitate,  became 
entitled to precisely the srtlne share she would tolie by 
descent from her father, upon his intestacy as to tf~ese 
lands, namely, an undivided half. The  pornt would not, 
thcrefore, have been adverttd to, if the respectable gentle- 
man who presided in the Superior Court, had not declared 
himself of opinion, that the lessor of the plaintiff must 
claim under the will, or  not at  all. As we entertain a 
different opinion, it is deemed respectful to him tostate the 
points and grounds of the difference. 

W e  concur with him, then, in thinking, that the pre- 
mises were not devised to the executor, nor to the wife 
and children. But we do not concur in the opinion, that 
they did not descend to the children; but on the contrary, 
think that they did descend; for the very reason, that 
they were not devised, and therefore necessarily descended. 
Nothing can dcfeat the heir, but a valid disposition to 
another. Whatever-is not given away to some person, 
must descend. The  heir takes, not by the bounty of the 
testator, but by force of the law, even against the express 
declaration of the testator to the contrary. If the will 
does not devise the land, but createc; n power to sell it, 
then, upon the execution of the power, the purchaser is in 
under the will, as if his name had been inserted in it au 
devisee. But, in the mean time, the land descefids, and 
the estate is in the heir. The power is not the estate, 
but only an authority over it, and a legal capacity to 
convey it.  These are elementary maxims. But it is sup- 
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posed, that the testator has disposed of this land, by JUNE, 1837. 

directing a sale of it absolutely, and a division of the pro- F E R ~ E E  
2). 

eeeds, so as to turn it out and out, as it is called, into p ,,,,,,+ 
personalty; and that this defeated the descent. When 
sold, the estate of the heir will certainly be divested ; but 
such a provision in the will is only the creation of a 
power : it  is a disposition of the proceeds of the land, but 
not a disposition of the land itself; and that consequently 
descends. The doctrine of conversion is pure!y equitable. 
The law knows nothing of it. A court of equity, by con- 
sidering that as done, which ought to have been doce, 
deals with land ordered to be sold, as if i t  were sold. But 
a court of law always looks upon land as land, and has 
regard only to the legal title, which is unaffected by any 
power, whether it be a naked one; or coupled with an 
interest, or a trust until the power be executed. 

I IPas the estate which descended to the heir, been 

1 divested ! I t  can have been divested by means only of 

I the decree of the Court of Equity, or of the deed made by 
Thomas C .  Fcrebee, under the authority of that decree, 
or under the authority of his administration. W e  think, 
they are all insufficient. 

An administrator cannot sell lsnd under a power given 
to the executor to do so. I t  is a personal trust, to be 
executed by the persons on whom it  is conferred hy the 
will. The statute 21 Hen. 8, enables a part of those per- 
sons, under certain circumstances, to perform the duty. 
But the power is not, under any circumstances, transferred 
to an administrator ; nor is he vested in any case, nit11 
authority to convey his intestete's land, but in the single 
one prescribed in our act of assembly of 1704, (Rev. c. 
478.) His deed therefore derives no efficacy from his 
ofice. 

Nor does it derive any from the decree of the Court of 
Equity. I t  is not intended herc, to question the operation 
of the decree upon the interest of ilfrs. Fere'uee, merely 
upon the ground that she was not a party to the suit ; nor 
to dcny. t h a t  the casc made in tilt: plt:adings was within 
the jurisdiction of the Court, or that it was a proper one 
for its interposition. Undoubtedly, it is the doctrine of 
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J u ~ 1 8 3 7 ,  the Court of Equity, that i t  will compel the execution of 
FFRFJK:: a power at the instance of those to derive an  interest under 

v, 
p,,,,,,. it : that i t  will interpose to prevent injurious consequences 

from arising, even from the extinction of the power ; and 
that a trust shnll not, in any event, h i 1  for the want of a 
trustee. Rut  these ends are not attainable, in reference to 
a cltange of the legai title, merely by a decree, that the 
land sball bc so!<!; nor by a decree that, when sold, it 
shall be conveyed by a particular person, unless that per- 
son actually convey, and unless, also, 11e hatb the legal 
titic, or a power to convey it, which is recognized SO to 
be by tile law. The  court of equity does not act upon 
things, but upon persons. It docs not adjudicate, that 
land in controversy legally belongs to one of the parties; 
but t!iut it belong9 to him equitably; and thereupon it 
decrees, tltat the party i n  whom the legal title or power 
is, slidi roncey, 30 as to makc the cquitableowi~er, thereby, 
the legal owner. Thr: dcciee does not t!~erefore constitute 
a title at l aw;  nor cnter into i t .  The  title passes by the 
deed, whreh t!le decrec compels the party to the suit to 
execute. If the deed be made by a person who had not 
the cstate, nor n pones to comey, i t  n ill not pass the title 
a t  law, aIthough r d e  under tlie direction of a court of 
equity. T!12 PF!-SOII claiiniug under i t  must resort to tlmt 
court for thc: protcctian of the rig!~ts ascertained in the 
decree, or derived under it. When it is said, that a court 
of equity will not d i o w  a ti (1st to fail for the waut of a 
trustee, i t  is not i x a c t ,  that the court c a n  appoint a trus- 
tee, i.r ho, h r  ~ i r t u e  of the appointment, gets tile legal 
estate: but that the conrt will hold the legal owner, wbo- 
ever he may be, to tte a ismtee, in respect merely of tlie 
use that may bc made of t!te lcgal estate; will raise and 
di5tributc the fund according to the trust;  tind if neces- 
sary for tile purposes of t ! ~  trust, nil1 decrec and cornpel 
SLIC!~ owner to conrev. In other words, t h y  court of 
eqtlity cnnnot I:y di:crec, nm!,e that a legal title, u b k b  n 
CX:.~ of 1'1-x 9 3 y a  is not a I,yd titie. In tile rase under 
con& !cr~:ion. t h ~  Court could have t l ircctd n good titlc. 
if t i l ~  p:-a1?2:. p.:r!ins hcd been Iwk;,,re i t .  iiccnrding to 
ROYn3 c ~ ~ ' I . ~ J ' ! ~ .  \\!)!\I? t?\<cutors I . V I I ~ U I I ~ ~ '  t ! r l ;  ~lrobntc o f  
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the will, they may yet execute a power to sell. Sug. Pow. Jow1837. 

165. A t  all evebts, the conveyance of the executor and F~srnm 

the heirs would have passed the title. But the deed of r,o~T,,. 

Ferebee, could, a t  most, pass only his estate as tenant 
by the courtesy. How far the Court of Equity might now 
go in decreeing proper coilveyallccs, or whatever it might 
do to sustaiu t !~e  sale made under its direction, as against 
the lessor of the plaiutiff' claiming as the heir of his 
mother against the vendee of his father, who j w c  nzariti 
was entitled to her share of the money raised by the sale, 
or  claiming utldcr his grandmother, who was n party to 
the suit, it is not for n.j, sitting nhcre n e  nre, to say. It 
is sufficient for the plaintiff here, that  h ~ s  lessor's legal 
title has not yet bceo ditesttd. 

T l ~ i s  question has been trcnted as if the decree had 
directed Ferebee to convey. I t  is but justice to that 
Court, however, to remar!i, tha t  it does not. No doubt, 
the Corirt did not ~ntentl so to direct. It is against the 
course of the Court to do so, until a sale has beell reported 
and confirmed ; which does not appear e>er to have I~een 
done. I t  would not have been confirmed, unless thc Court. 
could have directed a title that was good, or thcpurc!~aser 
had been willing to rely on the equitaldc one undcr the 
decree. The  latter is the utmost the defendant can now 
insist on;  and that is not a defence in this action. 

The observations upon conveyances made under the 
directions of the Court of Equity, will readily be seen to  
have no application to sales under execution from that 
Court, or  for partition. In  tilose cases, the decds of the 
sheriff and clerk and master operate by virtue of the legal 
authority expressly conferred by statute. 

The  statute of limitations doas not bar the plaintiff. If 
actual seisin be here, as in England, necessary to the 
consummation of the title by courtesy, yet wc Fee noreason 
to doubt that Ferebee and wife had it. No possession 
adverse to them is stated. Conscquentl y, they, as the on n- 
ers, were cons'tructively in the actual possession. Upon such 
a possession, they could have maintained trespass. Now 
actual seisin is the possession of land by the freeholder. 
But furthermore, no possession by the defendant, or  those 
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Jum1837. under whom he claims, prior to this suit, is stated in the 
FEREBEE case. 

2). 

p,,,,,,. Tlie Court is therefore of opinlon, that the judgnient of 
the Superior Court is erroneous, and must be reversed; 
and that judgment, upon the case agreed, be rendered for 
the plaintiff. 

PER CURIAM. Judgment reversed. 



C A S E S  

ARGUED AND DETERMINED 

T H E  S U P R  3fE C O U R T  

N O R T H  C A R O L I N A .  - 
DECEMBER TERM, 1337. 

RALEIGH and GASTON RAIL ROAD COMPANY a. RICHARD 
DAVIS. 

Whether the legislature can in any case take privatc property for t!~e use of 
the public, without providing compcnsatiou for i t ?  Qum-e. But assuming 
that it cannot, it does not follow that the pay~neut of the compensation 
must be precedent to, or cotcmporaneous with, the taking. On the con- 
trary, it is competent to the legislature to authorize the taking, leaving the 
assessment of the quantum, and the payment of the coinpensation, to be 
made subsequeutly. 

The asscssment of thc damages to bc paid to private individuais for property 
directed by the legislature to be talien for thc use of the public, ueed not 
be made by a jury of twelve freeholders; it not being s controversy 
respecting property within the meaning cf the 14th section of the bill of 
rights. Nor is it such a " trial by jury" as that section requires to remain 

sacred and inviolnble." 
I n  taking privatc property for the use of the public, as for a public highway, 

the legislature is not restricted to s mere ease~ncnt in the property, but 
may take the entire interest of t l~c  individual, if, iil the opinion of the 
legislature, the public exigency requires it. 

A rail-road company is a private corporation, its outlays and emoluments 
being private property; but the road constructed by tl~cul ~vill be a public 
highway, and consequently they may, upon paying a fair compensation 
therefor, take private property, under the sanction of the legislature, for 
the use of the company, as being for a public use. 

THE plaintiffs were incorporated by an act  of the gcn- D~c.1837. 

era1 assembly passed i n  December, 1835 (2 Reu. stat. 209,) 
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D~c.1837. " for the purpose of effecting a comrntlnication by a rail- -- 

R m  ROAD road from some point, in or near the citp of Raleigh, to 
Comauv 

, .  the termination of tile Grecnsviiie and Etoanolie rail-road, 
D m  at  or near Gaston, on the Roanolie river." After grovid- 

ing for the organization of tile company, with the usual 
faculties of pleading and being impleaded, and purchasing 
and holding estates real and personal, as far as may be 
nccessnry for the purposes of the act, it proceeds in the 
seventh section, '' to invest the pres:dent and directors s ~ i t h  
all the rights and powers necessary for the construction, 
repair, and maintaining a raii-road, to be located as afore- 
said, and to make and construct all such works as may he 
necessary and expedient to the proper con~pletion of the 
road." By the 12th section, the company have imme- 
diately "full power to enter upon all lands through which 
they may wish to construct the road, to lay out the same," 
not invading dwelling-houses, &c., and with other restric- 
tions, particularly mentioned. And by the 17th and 21st 
sections, entry may be made upon the lands thus laid off 
for the purpose of constructing the road, and upon adja- 
cent lands for the purpose of getting the necessary mate- 
rials, with a provision in the 22d section for redress by 
action and double damages, for any wanton or wilful 
injury to the land, crops, or other property, by an entry 
for either of these purposes. 

To provide for the condemnation of the land thus laid 
off for the road, or entered upon, after having been thus 
laid off, and also to provide for a compensation to the 
owner of thc land, is the subject of nine sections of the act 
-beginning with the 12th and ending with the 20th sec- 
tion. The material provisions of those parts of the act 
are, that if the company and the owner of the land cannot 
agree as to the terms of purchase, the former i4 autho- 
rized, after notice to the owner, to apply to the Court of 
Pleas and Quarter Sessions, and the Court is thereupon 
required to i L  appoint five disinterested and impartial free- 
holders, to assess the damages to the owner from the con- 
demnation of the land for the purpose aforesaid, any three 
of whom, after being sworn and viewing the premises and 
hearing such evidence as either party may offer, may 
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ascertain those damages and certify the same" in a form D~c.1837. 

given in the act : and in making the assessment, l 6  they RAIL ROAD 
CO\I~,.~XY shall consider the proprietor of the land as the owner of v. 

the whole fee simple interest therein, and take into consi- D A ~ .  

deration the quality and quantity of the land conden~ned, 
the additional fencing that will be required thereby, and 
all the inconveniel~ces that will result to the proprietor 
from the condemnation thereof." The report of the free- 
holders, uhen  thus made, is to be returned by them forth- 
with to the Court, and " unless some good cause be shown 
against the report, it shali be confirmed by the Court, and 
entered of record ; whereupon, upon payment or tcnder of 
the damages," the land reviewed and assessed as aforesaid 
shall be ~ e s t e d  in the Raleigh and Gaston Rail Road Com- 
pany, and they shall be adjudged to hold the same in fee 
simple, in the same manner as if the proprietor had sold 
and conveyed it to them. " If the company shall take 
possession of any land, and fail for forty days to institute 
proceedings for its condemr~ation as aforesaid, or shall not 
prosecute them with diligence, the proprietor of the land 
may apply to the Court to appoint the fi-eeholdcrs with 
the same duties and powers in all respects as before, and 
the Court shall in like manner afirnl or disaffirm the 
report ;" and when any such report, ascertaining the 
damages, sha!l be confirmed, the Court shall render judg- 
ment in favour of the proprietor for the damages so 
assessed and double costs, and when the damages and 
costs shall be saiisfied, the title of the land for which such 
damages are assessed shall be vested in the company in 
the same manner as if the proprietor had sold and con- 
veyed it to them." 

By other parts of thc act. the company is required, 
under pain of forfeiture, to begin the worlc within two, 
and finish i t  within ten years ; and is vested with the exclu- 
sive right of transportation on the road, and required to 
transport all persons and property for certain tolls. 

I t  is a misdemeanor, punishable by fine and imprison- 
ment, to destroy or injure the road, or pIace any obstrnc- 
tion on it. 
Ry scction 25,  all machine:: and ~chic lcs  and all the 
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D~c.1837. works of the said company constructed, or property 
Ran. ROAD acquired under the authority of the act, and all profits 

GOXPANY 
, which shall accrue from the same, shall be vested in the 

DAY", respective stockholders of the conlpany forever, in propor- 
tion to their respective sllares; and the same shall be 
deemed personal estate, and be exempt from any public 
charge or tax for fifteen years." 

Bj- the last section, " the corporate powers granted by 
the act are to enure for ninety years and no longer, unless 
renewed by competent authority." 

The road, a.; laid out, passes over the land of Mr. Davis, 
situate in Warren county, and, a t  Kovember Term, 1836, 
the company moved the Court of t!lat county to appoint 
five freeholders to malie the assessment, according to the 
act. Mr. Davis appeared and made linown to the Court, 
that he and the company had been unable to agree tcuch- 
ing the price to be paid to him for the land sought to be 
condemned, or touching the compensation for the incon- 
veniences he must be subjectcd to by the proposed location 
of the road. And he refused his assent to the mode of pro- 
ceeding for settling the controversy touching the said price 
and compensation then and there prosecuted by the com- 
pany, but objected to the same-first, as a violation of the 
right of private property secured by the 12th section of 
the Bill of Rights ; and, secondly, as depriving him of the 
right to a trial by jury, which is made inviolable by the 
14th section of the same instrument. The Court, never- 
theless, appointed the freeholders, and made the order 
specifying their duties in the words of the statute. At  the 
next term, threc of them returned their report in the form 
prescribed in the 14th section, together with the certifi- 
cate of the Justice of the Peace who administered the oath 
to them. 

The company thereupon moved to confirm the report 
and have it entered of record; but the other party 
opposed the motion, and prayed the Court to dismiss the 
proceedings. Upon consideration thereof, the County 
Court refused the motion of the company, and granted 
that of Mr. Davis ; from which an  appeal was prayed, 
which was also refused, upon the ground that no appeal 
is given in the cl~arter .  
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The  case was then brought into the Superior Court by a D~c.1837. 
certiorari, and was there heard on the last Spring Circuit, RAIL ROAD 

before his Honor Judge BAILEY, when the order of the '"",q"NY 
County Court, dismissing the proceedings, was held to be Dams. 

erroneous, and reversed with costs, and a writ of proce- 
dendo ordered, commhding the County Court to proceed 
further in the case according to the said act of the general 
assembly and the law of the land. From that judgment, 
Mr. Davis appealed to this Court. 

The  case was argued at the last term, by Badger, for 
the plaintiffs, and the Attorney General and PV. H. Hny- 
wood, for the defendants. The Court continued the case 
under advisement until the present term, when their 
opinion was delivered by RUFFIN, Chief Justice; who, 
having stated the case as above, proceeded as follows: 
-As no objeciion was made in either of the Courts below, 
that the road was laid out so as to cover more land or in a 
different form than the charter authorizes; or that the 
freeholders acted irregularly; or that the damages assessed 
are not a fair and adequate compensation for the fee simple 
of the land taken and all incidental damages, it must be - 
assumed, that there is no ground for exception in either 
of those respects. The case is therefore to be decided on 
the specific constitutional objections made on the part of 
the defendant. 

Upon those questions the Court had the benefit of a full 
argument a t  the last term. The impressions received 
were then so decided, as to have warranted the delivering - 
of our judgment immediately, if it had been necessary; 
but as the prosecution of the work conducted by this com- 
pany could not be impeded by the delay, and some of the 
points made are novel and of much magnitude, in reference 
to a class of subjects on which there has been recently and 
probably will be copious legislation, it seemed discreet, 
before announcing a decision, to give to the argument, and 
to the whole subject, the deliberation for which the vaca- 
tion offered the opportunity. 

The right of the public to private property, to the 
extent that the use of it is needful and advantageous to the 
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D~c.1637, public, must, we think, be universally aclinowledgeii. 
R ~ I L  ROAD Writers upon the laws of nature and natinns treat it as a 

C"'fP"V' 1'. right inherent in society. There may, indeed, be abuses 
DAVIS. of the power, either in taliing property without a just 

equivalent, or in taliing i t  for a purpose really not wedful 
or beneficial to the community; but when the use is in 
truth a public one, n hen it i.; of a nature calculated to 
promote the qeneral welfare, 01' is necessary to the com- 
mon convenience, and the public is, in fact, to have the 
enjoyment of the property or of an easement in it, it cannot 
be denied, that the power to have things before appro- 
priated to individuals again dcdicnted to the service of the 
state, is a power useful and necessary to every body 
politic. Theoretical writers have derived it from the 
original and full property, in its highest sense, existing in 
the community or so~ereignty of the state before any divi- 
sion among ind~vidual;, and they deem the right of 
resumption for common use to be tacitly reserved by itn- 
plied agrerment. Thus derived, the po\ser has the sanc- 
tion of compact, mhich probably furnishes the motive for 
tracing it to this source as const~tuting a. sznction founded 
in morals and nature. Eut, practically, i t  is immaterial 
whether the ripht be supposed to have been impliedly 
reserved because it ought not to be granted, or because it 
is a portion of the national sovereignty which is inalien- 
able by the gcnernment, ol whether the right is created 
by the public necessity, nhich a t  the time calls for its 
exercise,-it3 existence in every state is indispensable and 
incontestible. 

A familiar instance of the exercise of the power is the 
levying of revenue, by tshing from the citizen, from time 
to time, such portions of his property as may be requisite 
to conduct the government, instituted by the nation. 
Another instance essentially of the same character, is that 
of devoting private property to public use as a highway. 
A nation could not exist without these powers, and they 
involve also the welfare of each citizen individually. An 
associated people cannot be conceived, without avenues of - - 
intercommunication, and therefore the public must have 
the right to make them without, or against, the consent of 
individuals. 
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This, too, is not only the right of the nation, consti- D~c.1837. 

tuted by the aggregate body of the people, but it is a right RAIL ROAD 
CO~PANY 

and power of government. I t  was said at the bar, that it .. 
was a sovereign right, and therefore remains with the DAvls. 

people of this state, since it is not granted in the Constitu- 
tion. The position, if true, would destroy the value of the 
power here and dissolve the government. But it seems to 
the Court, wholly untenable. It  is true the cminent 
domain is a political and sovereign power; so is every 
other power vested in, or exercised by any government. 
Before a people institute a government, they are them- 
selves necessarily the possessors of all political power 
which men, by the natural and divine law, can right- 
fully exercise over each other. But by the constitution 
of government, the political powers requisite to the exist- 
ence of government and to the discharge of those func- 
tions for which the community created it, are transferred 
by the people to the government. From the people, the 
government deriv5s the power to act on and control the 
people themselves, unless in those points, in which the 
government is restricted by limitations of power. With 
that exception, the powers of the nation become those of 
the government, save only, that over the constitution of 
government itself, to abolish or alter it. The government 
of the United States is an exception to the general princi- 
ple, from its peculiar construction. To its formation the 
people of the several states were parties, and they, as the 
people of several states, have specially delegated to it par- 
ticular powers for the purpose of making themselves one 
people, under one government, for particular purposes only. 
But these incidental powers, derived by a fair, proximate, 
and natural implication from those enumerated, or from 
the purposes of forming the constitution, as declared on 
its face, have been exercised, and must be yielded. The 
government of North Carolina, however, is not one of 
specially delegated powers : it is only one of limited and 
restricted power. 

The Constitution begins by sinlply " establishing a 
government for this state," and vests " the legislative power 
in a Senate and House of Commons." There are no 
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D~c.1837. grants of power to the legislature except in a few instances, 
RAIL ROAD where the power would not seem naturally to arrange itself .- 

"O"PANY under the general class of legislative powers, according to v. 
DAVIS. precedent usage, as the election of the governor and 

other high officers. It does not even confer the revenue - 
power, nor that of granting the vacant lands; yet the 
legislature has always exercised both powers, by levying 
taxes, and by authorising dispositions of the public 
domain, although " the right to the unappropriated soil 
is declared to be, in a free government, one of the essen- 
tial rights of the collective body of the people," which 
means nothing more than that it shall not be seized on 
by any individual or particular class, but shall be kept or 
disposed of, for the common beliefit of the whole people. This 
power, or right of eminent domain, is likewise possessed 
by the government, and may be exercised by the legis- 
lature or  under ils authority. Unless vested there, it 
cannot be called into action, and without it neither the 
government nor the state could hold together. I t  is 
peculiarly fit to be wielded by the legislature-it is a 
power founded on necessity. But it is a necessity that 
varies in urgency with a population and production 
increasing or diminishing, and demanding channels of 
communication, more or less numerous and in~proved, 
and therefore to be exercised according to circumstances, 
from time to time. The legislature of North Carolina, 
when it was a province, and since it became a state, 
have always exercised it ,  either directly or through the 
intervention of the Courts ,that administer the doniestic 
police of the several counties. I t  is a power which the 
government is bound to the people to exercise, limited 
only by a sound discretion as to the number and nature 
of the roads, and restricted as to tlie mode of exercising 
it by the provisions in the Constitution, if any such there 
be. It is cohtended that there are such provisions, and 
that the act before us is in violation of them in scseral 
respects. 

It is said-first, that the right of property involves the 
right to precedent compensation for it, when taken for 
public use. It is thence deduced as a corrollary, that 
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the questions whether the property shall be taken, and DEC. 1837. 

what compensation shall be paid for it, do constitute a RAIL ROAD 
COMPANY 

question a t  law respecting property, and must be tried by ,,. 
a jury, according to the 14th section of the Bill of Rights. DAVIS. 

If the government can lawfully take private property 
for public use, without compensation, then, confessedly, 
there is no controversy to be tried by a jury. But the 
government may prescribe such terms as may be deerned 
befitting its own character and the justice of the state. 
So, though there be a constitutional obligation on the 
government to make compensation, yet if the compensa- 
tion need not precede the taking of the property, the con- 
demnation of the defendant's land is not illegil, because he 
may refer to the constitutional mode of ascertaining and 
enforcing payment of its value and other damages. It 
behooves the counsel for the defendants therefore to estab- 
lish both parts of the proposition. 

The right to compensation, as an absolute and legal right, 
was contested by the counsel for the plaintiffs, and strenu- 
ously assertedon the other side. The Court do not decide 
it, but in this case will assume it to exist as contended on 
the part of the defendant, though not on all the grounds on 
which his counsel placed it. The Court cannot adopt 
some of the several distinct sources from which it was 
derived. 

One of them was the fifth amendment of the Constitution 
of the United States, providing that "no person shall be 
deprived of his life, liberty, or property, without due pro- 
cessof l aw;  nor shall private property be taken for public 
use without just compensation." That has always been 
understood to be a limitation of the power of the Federal 
government, and not of that of the states. It was authorita- 
tively so held by the Supreme Court of the United States, 
in  Barrow v. The Mayor of Baltimore, 7 Peters's Rep. 
243 ; which dispenses with further observations from this 
Court. 

The natural right and justice of compensation, and the 
nature of our free institutions, were also relied on as suffi- 
cient in ihemselves to create the supposed restriction on 
 is power. But the sense of right and wrong varies so 
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DEC-1837. much in different individuals. and the ~ r i n c i ~ l e s  of what 
L L 

RAIL ROAD is called natural justice are so uncertain, that they cannot 
COMPANY . be referred to as a sure standard of constitutional power. 
Davrs* I t  is to the Constitution itself we must look, then, and 

not merely to its supposed general complexion. There 
must be words in it, which, upon a fair interpretation, and 
in reference to the subject-matter, and to direct conse- 
quences, are incompatible with the enactments of the 
legislature, before a Court can pronounce such enactments 
null. The principle is, however, so salutary to the citizen, 
and concerns so nearly the character of the state, that it 
may well be urged that it must be consecrated by its 
adoption in some part of the free Constitution of this state. 
W e  should be reluctant to pronounce judicially, our inabi- 
lity to find it in that instrument. If it be not incorporated 
therein, the omission must he attributed to the belief of the 
founders of the government, that the legislature would 
never perpetrate so flagrant an act of gross oppression, or 
that it would not be tolerated by the people, but be 
redressed by the next representatives chosen. There is 
no doubt, that, while the legislature and people of this 
state expressly restrict the action of the general govern- 
ment on this subject, it must have been supposed by the 
people that their own local government was in like manner 
restrained, or would never act in a manner to make such a 
restraint necessary. There is, however, no clause in that 
instrument which seems to bear on the point, unless it be 
that which is relied on in the argument for the defendant. 
I t  is the 12th section of the Bill of Rights, which declares, 
"that no freeman shall be disseised of his freehold, or 
deprived.of his life, liberty or property, but by the law of 
the land." Under the guaranty of this article, it has been 
held, and in our opinion properly held, that private pro- 
perty is protected from the arbitrary power of transferring 
it from one person to another. W e  doubt not that i t  is 
also protected from the power of despotic resumption, upon 
a legislative declaration of forfeiture, or merely to deprive 
the owner of it, or to enrich the treasury, unless as a 
pecuniary contribution by way of tax. Such acts have 
no foundation in any of the reasons on which depends the 
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power, in virtue of the right of eminent domain, to take D m  1837. 
private property for the public use, and they could not be RAIL ROAD 

COMPANY sustained hy the offer of the fullest compensation. Though v. 

not so obvious, it may also be true that the clause under D A V ~  

consideration is restrictive of the right of the public to the 
use of private property, and impliedly fi~rbids it, without 
compensation. But it  is a point on which the Court is not 
disposed, nor a t  liberty, to give a positive opinion on this 
occasion. It is not required as a preventive warning 
against unjust legislation. For it is more inadmissible to 
suppose that the legislative acts will be designed to work 
oppression and wrong, ~ h a n  to violate the Constitution 
directly. It is not deemed probable, and with difficulty 
conceived to be possible, that the legislature will at any 
time take the property of the citizen for public use, without 
at the same time providing some reasonable method of 
ascertaining a just compensation, and some certain means 
of paying it. Moreover, it is not open to the Court togive 
the definitive opinion demanded, because it does not in 
our judgment necessarily arise here, and it is indecent to 
decide ao grave a question extra-judicially. Here the 
statute does give compensation fair and liberal, embracing 
not only the direct, but all incidental and consequential 
damages. For the purpose of this cause, therefore, it may 
be taken for granted, that compensation is in all cases 
requisite, as no doubt it will in all cases he made. But 
with this admission, the Court is of opinion that the pro- 
position of the defendant's counsel, as to the mode of 
ascertaining it,'and the period of payment, is not sound. 

Unless the compensation must precede the seizure of the 
property, it is true that in many cases, one of the principal 
securities for it is impaired, and by possibility may be 
lost ; that of the judicial enforcement of the right. When 
the property is taken for the public directly, and the pay- 
ment is to be made out of the treasury, the compensation 
cannot be made the subject of litigation against the state, 
hut the party must rely on the integrity of the legislature 
and the general will, to have equal right done to all. Yet 
i t  seems impossible to lay it down as a principle, that 
compensation is indispensably a condition precedent ; and 
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D~c.1837. this must be added to the examples already known, in 
RAIL ROAD which an injunction of the Constitution cannot be made 
COMPANY . the subject of judicial cognizance, but finds its only 

D ~ ~ l ~ .  sanction in the understanding and conscience of the legis- 
lator. The exigencies of the public may be too urgent to 
admit of the delay requisite to the simplest mode of pre- 
vious investigation. I n  time of war, for example, an army 
must have food, or ammunition, or quarters, a field for 
encampment, or an entrenchment for defence, and the 
necessity is pressing and immediate. Other instances 
suggest themselves, in which a previous assessment cannot 
be had with any reasonable hope of doing justice. The 
act before us supplies one such in the 21st section. 
It authorises an entry into lands adjacent to the road, to 
cut, quarry, dig, and carry away wood, stone, gavel, or 
earth for the construction or repair of the road. And for 
those materials, and for all incidental damages done in 
taking or carrying them away, reasonable compensation 
is to be assessed by three freeholders, upon view and on 
oath. In  the like manner, our public road law directs the 
overseer to cut timber and dig earth for bridges and cause- 
ways, and gives the owner a petition to the County Court 
for adequate compensation, to-be fixed by the justices, out 
of the county funds. Antecedent assessments, in such 
cases, must be made entirely at a venture, for it is uncer- 
tain what quantity of materials will be rcquisite or can be 
procured at a particular place, or how many tracks may 
be broken on the owner's land, and even the weather and 
season of the year may materially vary the damage. 
Therefore, the acts must almost necessarily, provide for 
payment for injuries done, which can be seen, known, and 
truly estimated. The compensation to be adequate, must 
be subsequent. 

It may be observed that in this, we only adopt the 
established course of legislation and adjudication in that 
country from which we derive Magna Charta and most 
of the other free principles declared in our Bill of 
Rights. The case of Boyjeld v. Porter, 13 East, 200, is 
a decision upon a similar act of parliament which confines 
the owner of the land to the remedy given by the act. The 
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case is cited with an acknowledgment, that it is not an Dsc. 1837. 

authority upon the question of legislative power in RAIL ROAD 
COUPANY America; for that in England is unquestionably transcen- *. 

dant, and ours is as certainly limited. But when it is recol- D ~ v m  

rected, with what reverence the great charter has ever 
been held by both branches of that legislature, and - 
espe~ially by-that which is popular; and when, moreover, 
it is called to mind, that the rights of private property 
have never been more respected than in that country, 
where it is carried to the extent, perhaps injurious, of 
successfully opposing great political reforms, and generally 
prevents the abolition of even a public office without com- 
pensation to the incumbent, it may reasonably be inferred, 
that neither the parliament, nor the courts, nor the people 
of that country, perceived an infraction of the Magna 
Charta in those statutes. As practical evidence of the 
true sense of that clause of it, which has been transferred 
into our Bill of Rights, those legislative and judicial pro- 
ceedings, though not authority, are entitled to much 
respect. In a still greater degree, does the legislation of 
our own country, commencing at an early period of our, 
provincial state, and continued up to the present time, 
upon the subject of laying out roads asd making compen- 
sation, claim our attention as an authoritative expositionof 
the general sense through a long course of time, of the 
relative rights of the public and of individuals. It estab- 
lishes or recognises, on the one hand, the obligations of the 
public to pay a fair remuneration for injuries to individuals 
for the public service ; but, on the other, it evinces the 
settled usage, and thence the legality of providing~hat the 
compensation may be antecedent, or subsequent to the 
injury, as the necessities of the public for the property may 
be immediate or otherwise, and according to the conveni- 
ence of both parties for truly estimating the amount. In  
the Constitution of New York, is contained an express 
clause for compensation for private property taken for 
public use; and it is there settled also, that neither the 
payment nor the assessment need precede the opening of 
a road over the land of an individual. Core v. Thompson, 
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* ~ ~ - ~ 8 ~ 7 .  6 Wendell, 634. Indeed the principle applies alike to 
ROdD every entry on the land, and would exclude one even for COMPANY 

v. examination and survey, if correct. The Court concludes 
DAVIS. therefore, that i t  is competent to the legislature to take 

private property, for the public use, without a previous 
or coternporaneous payment of its value. 

If the foregoing reasoning be just to establish the result 
declared, it seems to go far also to show, thnt it is in the 
discretion of the legislature to appoint the tribunal by 
which the compensation shall be assessed. If the obliga- 
tion on the Iegidature to make compensation, be perfect 
and constitutional, it may be competent to the judiciary 
to declare that the title of the individual was never divested, 
if the legislature were to ref~~se, or for a long time delay, 
to make any compensation. Yet, if that which appears 
to be just, or does not appear to be insufficient, be provided 
and offered by the legislature, however it may have been 
fixed on, there is no ground for the interposition of the 
Courts. It is said, if this be true, the party to the 
controversy nomirrates the judges to decide, and might, 
indeed, make the decisior~ directly without a reference to 
any other person. Perhaps the act might be found so 
nearly allied to the judicial functions as to be forbidden 
to the legislature. If it be not, the Court is not aware of 
any thing to prevent a legislative assessment, except pro- 
priety, and the unfitness of large bodies for the impartial 
and minute investigations necessary to the justice of such 
cases. It is not likely thnt the attempt will ever be made 
even in point ofform, unless to carry into effect a previous 
agreement of parties. At all events, i t  was not done in 
this instance, but the decision was referred to persons 
judicially se lec t~ l ,  impartial, and acting under oath, with 
opportunities for full information from evidence and from 
view. T o  such a tribunal no objection seems to be 
furnished by the principles of justice, or by the provisions 
of the Constitution. 

I t  was, however, contended at the bar, that it is an 
evasion of the spirit, if riot a violation of the express words 
of the fourteenth sestion of the Bill of Rights, by which, 
" in all controversies at law respecting property, the 



ancient mode of trial by jury is to remain sacred and D*c. 1B3'- 

inviolate." RAIL ROAD 
COMPANY 

This is a controversy at law. Is  it also one respecting ,,. 
property? I n  what sense is it so? The necessity for the DAv'S- 

road between different points is a political question, and 
not a legal controversy ; and it belongs to the legislature. 
So, also, does the particular line or route of the road, 
whether it shall or shall not be laid out so as to pass over 
the lands of particular persons; and that has also been 
decided by the legislature or referred to scientific engineers. 
The only subject for the consideration of the jury is, there- 
fore, the quantum of compensation. Reduced to that point, 
the case of Srnith v. Campbell, 3 Hawks, 590, is a decision 
that it is not a controversy ' respecting property,' within the 
sense of the Bill of Rights. But the remaining words of the 
clause yet more clearly exclude this case from its operation. 
'' The ancient mode of trial by jury," is the consecrated 
institution. This expression has a technical, peculiar, and 
well understood sense. I t  does not import that every 
legal controversy is to be submitted to and determined by 
a jury, but that the trial by jury shall remain as it 
anciently was. Causes may yet he determined ondemurrrer, 
and that being an issue of law is determined by the Court. 
Final judgment may also be taken on default, when the 
whole demand in certainty is thereby admitted ; as is 
provided for actions of debt by the act of 1777, which 
was passed by nearly the same persons who composed the 
Congress of 1776. Interest at a certain rate, fixed by law 
upon notes as well as bonds, and in actions of assumpsit, 
is computed by the clerk ; and costs, in all cases, taxed by 
him. These are all controversies respecting property in 
the same sense with the present, but they are none of them 
trials or cases for trials by jury. There is no trial of a 
cause, standing on demurrer or default. Trial refers to 
a dispute and issue of fact, and not to an issue of law, or 
inquisition of damages. The terms of this section are 
with respect to the controversies mentioned in it,analogous 
to those in the ninth section with respect to criminal pro- 
secutions. That provides that " no freeman shall be con- 
victed of any crime, but by the unanimous verdict of a 
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Dm. 1837. jury." Judgments may be undoubtedly given in indict- 
R ~ L  ROAD ments on demurrer, on the prisoner's standing n~ute  and 

COMPANY 
, refusing to plead, upon submission and upon cognovit- 

DAVIS. when therefore a conviction by verdict is spoken of, it has 
in view only the case of a plea by the accused and issue 
on it. That raises a question which can be tried only 
by jury, and determined against the accused only by 
the unanimous consent of the jury. "Trial by jury" in 
civil cases, is equivalent to uconviction by verdict" in 
criminal proceedings. They do not include by force of 
those terms, any case in which there is not an issue of fact. 
I t  is the course, both in England and this country, to 
resort to this favourite Anglo-Saxon mode of determining 
all legal controversies, as well as trying issues, civil and 
criminal, where it can be used without great inconvenience. 
It might have been adopted in this instance, and probably 
would hare been prescribed in the act, but for the delay, 
expense and difficulty of proceeding by writ of ad  quod 
darnnum on so long a road, passing over the lands of so 
many proprietors. But it is not indispensable in such a case, 
because it is not embraced in the words used in the Bill of 
Rights. Many of the state legislatures, to whose codes 
we have had access, have proceeded in a similar way; and 
it has received judicial approbation. In New York, it was 
held by Chancellor WALWORTH, in Beekman v. The 
Saratoga and Schenectady Rai l  Road, 3 Paige's Rep. 45, 
that the ascertaining the damages by commissioners, was 
not repugnant to that part of the Constitution of that state 
which preserves the trial by jury. In Livingston v. The 
Muyor of New ITork, 8 Wendell, 85, the same point was 
ruled unanimously, both in the Supreme Court and in the 
Court of Errors. In Livingston v. Moore, 7 Peters, 469, 
the distinction upon the words " trial by jury" is explicitly 
expressed by the Supreme Court of the United States. I t  
arose upon these words in the Constitution of Pennsylvania, 
"Trial by jury shall remain as heretofore." The Court 
say, " the distinction between trial by jury, and inquest 
of office is so familiar to every mind, as to leave no suffi- 
cient ground for extending to the latter that inviolability, 
which could have been intended only for the former." In 
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the same light does the subject seem to have been viewed DEC. 18%'. 

by our legislature in passing a variety of acts. Not to RAIL ROAD 
C O I P A ~  m e d o n  the numerous charters for roads and canals, with 

provisions similar to that now before us, the first mill act D ~ l f l .  

and those for partition and others, substitute commissioners 
for a jury to assess the value in the one case, and to make 
the division in the other, with power to charge one lot 
with money to be paid to the other. 

The opinion of the Court is, that it was competent to 
the legislature to adopt the mode it did, for the assessment 
of the damages to the defendant. 

It is further objected, that the charter takes more than 
the right of eminent domain authorizes. I t  is said, that 
the public is only entitled to the use of private property, 
leaving the property and right of soil in the proprietor; 
and that here the whole fee is taken and not for the public, 
but for the company, which is but a private corporation. 

The doctrine of the common law is, that the public has 
only an easement in the land over which a road passes, 
and that the right of soil is undisturbed thereby. The 
reason is, that ordinarily the interest of the public requires 
no more. Every beneficial use is included in the ease- 
ment, in respect at least to such highways as existed at 
the time the principle was adopted, and to which it had 
reference. But if the use requisite to the public, be such 
an one as requires the whole thing, the same principle 
which gives to the public the right to any use, gives the 
right to the entire use, upon paying adequate compensa- 
tion for the whole. I t  is for the legislature to judge, in 
cases in which it may be for the public interest to have 
the use of private property, whether in fact the public 
good requires the property, and to what extent. From the 
great cost of this road, from its nature and supposed 
utility, it seems to be contemplated to preserve it perpetu- 
ally, or for a great and indefinite period. All persons are 
excluded from going on it, unless in the vehicles provided 
by the public or its agents; and to enforce that provision 
and adequately protect the erections from injuries, it may 
be requisite to divest the property out of individuals. But 
whatever may be the rights of the public in this respect, 
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1837. the question does not arise in the present stage of the 
RAIL ROAD the controversy. The charter seems to be ambiguously 
COXPANY 

expressed upon this part of the subject. I t  bears the 
DAVIS. marks of having been drawn for a perpetual charter, and 

to have lost that character by the addition of the last sec- 
tion, without corresponding alterations in those preceding. 
W e  suppose it clear, however, that it was intended to 
divest the right of soil a t  all events for the corporate term 
as now fixed, or as it may be extended. I t  seems 
equally clear, notwithstanding the words of perpetuity 
in the 16th and 25th sections, that no more is dive~ted out 
of the defendant, than, upon the whole act, is vested in 
the corporation, or may be vested in it by a future act. 
As this may in that way continue forever, the legislature 
properly required the whole property to be paid for. But 
the rights of the defendant are not therefore necessarily 
extinguished. There may be a reversion in him, that will 
come into possession at the forfeiture or expiration of the 
charter. If so, a t  the proper periods, and when the ques- 
tion shall be presented in the proper form, it will doubtless 
be decided. At present, the only question is, whether the 
land shall be condemned for the purpose of the road, snd 
on what terms; and the right of soil is not, in our opinion, 
involved. To  condemn it, there must be a report confirmed 
and recorded; but the effect of that proceeding on the 
right of property, can only be determined, when a suit is 
brought, founded on the right of property. I t  would be 
improper that the present judges should volunteer their 
private opinions on it. 

Upon the supposition that the legislature may take the 
property to the public use, it is next said, that this taking 
is not legitimate, because the property is bestowed on 
private persons. It  is true that this is a private corpora- 
tion; its outlays and emoluments being individual pro- 
perty; but it is constituted to effect a public benefit, by 
means of a road, and that is publici juris. In  earlier 
times, there seems to have been a necessity upon govern- 
ments, or a t  least it was a settled policy with them, to 
effect every thing of this sort by the direct and sole agency 
of the government. The highways were made by the 
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public, and the use was accordingly free to the public. Dm. 1837. 

The government assumed the exclusive direction as well RAIL COICPANY ROAD 
as authority, as if they chose to be seen and felt in every v. 
thing, and would avoid even a remote connection between DAW 

private interests and public institutions. An immense and 
beneficial revolution has been brought about in modern 
times, by engaging individual enterprise, industry, and 
economy, in the execution of public works of internal 
improvement. The general management has been left to 
individuals, whose private interests prompt them to con- 
duct it beneficially to the public; but it is not entirely 
confided to them. Frorn the nature of their undertaking 
and the character of the work, they are under sufficient 
responsibilities to insure the construction and preserva- 
tion of the work, which is the great object of the govern- 
ment. The public interest and control are neither 
destroyed nor suspended. The control continuesa far 
as it is consistent with the interests granted, and in all 
cases as far as may be necessary to the public use. The 
road is a highway, although the tolls may be private pro- 
perty, by force of the grant of the franchise to collect 
them. I t  is a common nuisance to allow it to become 
ruinous, or to obstruct it. The government may, upon 
sufficient cause, claim a forfeiture of the charter, or com- 
pel the execution and repairs of the road by those under- 
taking them, by any means applicable to other persons 
charged with the like duties in respect to other highways. 
The difference is, that the corporation, in lieu of the sove- 
reign, has the custody and property of the road, and the 
collection of the tolls, in reimbursement of the cost of con- 
struction and remuneration for labour and risk of capital. 
As to the corporation, it is a franchise, like a ferry or any 
other. As to the public, it is a highway, and in the strict- 
est sense, publici juris. The land needed for its construc- 
tion is taken by the public for the public use, and not 
merely for the private advantage of individuals. I t  is only 
vested in the company for the purposes of the act; that is, 
to make the road. This case is therefore essentially differ- 
ent from that of Hoke v. Henderson, 4 Dev. Rep. 1, which 
was so much insisted on a t  the bar. There, the office, a 
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Dm. 183% subject of property to a certain extent, was taken from 
RAIL ROAD one and vested in another, exactly in the same state and 

COMPANY to the same public purposes as it was held by the first. 
D m a  The public interest was in the service of the officer, being 

precisely the same, with either person for the incumbent. 
I t  was therefore taken solely for the benefit of the new 
appointee, which could not be supported. But in this 
case, the land is taken from the defendant for a public 
purpose, to which it had not been applied while in his 
hands. I t  is taken to be immediately and directly applied 
to an established public use, under the control and direc- 
tion of the public authorities, with only such incidental 
private interests, as the legislature has thought proper to 
admit, as the meaws of effecting the work and insuring 
a long preservation of it for the public use. 

I t  is the opinion of the Court, that no one of the objec- 
tions is sufficient to wrest the proceeding for condemna- 
tion, and that the judgment of the Superior Court must be 
afirmed. This will be certified to that Court, that a writ 
ofprocedendo may issue thence to the County Court. 
PER CURIAI. Judgment reversed. 

HENRY ADCOCK a. ALFRED FLEMING. 

Where the plaintiff received notes in discharge of one which he held against 
the defendant, and the latter refused to endorse them, but promised to pay 
them, if the plaintiff should fail to collect them, it was hcld, that the prom- 
ise was a guaranty of the notes ; and that an action upon the promise was 
not within the jurisdiction of a single magistrate. 

The cases of O'Danger v. Cutler, 1 Dev. Rep. 312, and Bell v. Ballance, 
Ibid. 393, approved. 

A ~ E R  the new trial granted in this case at the last 
term, (ante, p. 225,) it came on to be tried again at Chat- 
ham, on the last Circuit, before his Honor Judge SAUN- 
DEW, when it  appeared that the defendant was indebted 
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to the plaintiff upon a note in a balance of twenty-five mc.1837. 
dollars; that in discharge of this balance the defendant ADCOCK 

2). 

passed to the plaintiff two notes payable to the defendant, FL~,,,. 
amounting together to that sum ; that the defendant refused 
to endorse these notes, but engaged to pay the amount if 
the plaintiff should fail to collect them ; that the plaintiff 
received them upon the faith of this promise, and surren- 
dered the note which he held of the defendant. The plain- 
tiff having failed to collect the notes, and having given due 
notice of the failure, warranted the defendant upon this 
promise. His Honor bstructed the jury, that if the prom- 
ise relied on were to pay the balance due on the old note 
a t  the time of settlement, the plaintiff might recover in 
this action, but if the promise were to make good the two 
notes delivered to the plaintiff in discharge of the old note, 
then the plaintiff could not recover. The jury found a 
verdict for the plaintiff; and the defendant appealed. 

Neither of the parties were represented in this Court. 

GASTON, Judge.-When this case was formerly before 
us, we were of opinion that the   la in tiff could not recover, 
because his claim was founded on a guaranty, of which a 
single justice had not jurisdiction. I t  is now presented to 
us under an aspect somewhat different. (His Honor here 
stated the facts of the case as above, and then proceeded.) 
-It is difficult to define with precision the nature of the 
demands of which the legislature has given cognizance to 
magistrates, and we can only hope to approach this pre- 
cision by adhering steadily to the principles sanctioned by 
former adjudications. In the case of O'Dzuyer V. Cutter, 
1 Dev. Rep. 312, the defendant, for value received, had 
transferred to the plaintiff a note of Arthur Lawrence, for 
ninety-five dollars, and covenanted under seal to guaranty 
the said note to the plaintiff, and the Court held that the 
jurisdiction of a justice under the act of 1820 (see 1 RPV. 
Stat. c. 62, sec. 6,) did not embrace the case; that the 
subjects of such jurisdictions were bonds, notes, and 
liquidated accounts;" tkat here there was a guaranty 
under seal on which the sole remedy was by action of 
covenant to recover damages for the non-performance of -. 
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DEC. 1837. the covenant. This was not indeed a direct decision upon 
ADcoc~ the import of the terms used in the acts (see 1 Rev. Stat. 

". ubi supra,) giving jurisdiction to magistrates of demands 
FLEMING. 

under sixty dollars, which are debts and demands for a 
balance due on any specialty, contract, note or agreement, 
or for goods, wares and merchandize sold and delivered, or 
for work or labour done, or for specific articles duo by 
obligation, note or assumpsit." But we regard it as neces- 
sarily settling the import of these terms, since the act of 
1820 extended the jurisdiction over the scam subjects 
which were embraced in the former acts, wherever the 
balance was evidenced by bond, note, or liquidated 
account. If the demand of O'Dwyer would have fallen 
within the magistrate's jurisdiction, had it been for a sum 
less than sixty dollars, the extended jurisdiction of the act 
of 1820 would have embraced it because (' due on a bond." 
W e  therefore felt ourselves bound to hold, whatever might 
have been our opinion but for the adjudication referred to, 
that a single magistrate had not jurisdiction of promises to 
guaranty a note passed away for value. In the case of 
Bill v. BaZlance, 1 Dev, Rep. 393, it was decided, that 
where goods were sold to be paid for in notes, the vendee 
agreeing to take back the notes if not good, the vendor was 
authorized, on ascertaining the insolvency of the payers, 
to return the notes, and upon a tender and refusal, was 
remitted to his contract for the goods sold, and if the price 
thereof did not exceed the sum of sixty dollars, he might 
warrant for that price as a balance due for goods, wares, 
and merchandize sold and delivered. The principles to 
be extracted from these decisions are, that one may war- 
rant for a sum under sixty dollars due upon a contract 
originally cognizable before a single magistrate, where 
that contract remains in force ; and that such a contract 
is not extingz~ished by receiving notes upon a condition to 
become a payment if collected, and to be returned if they 
cannot be collected, although by the terms of the condi- 
tion an obligation is imposed upon the creditor to use due 
diligence to procure the collection ; but that a warrant 
will not lie upon a pron~iso to guaranty notes which have 
either been purchased or received in satisfaction of a pre- 
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existing demand. The distinction may perhaps for prac- Bc. - 1837. 

tical purposes be thus stated. A plaintiff may warrant ADCOCK 
upon any demand of which in terms jurisdiction has been F,,&m. 
given to a magistrate, although the investigation of the A plaintiff 

demand may lead to inquiries into subjectsof which direct 
may war- 
rant upon 

jurisdiction has not been given. But a warrant cannot be any de- 
mand of 

sued out upon any demand of which the law has not given which in 

jurisdiction to a magistrate. terms juris- 
diction has 

Applying these principles to the case now under consi- been given 

deration, we are led to the conclusion, that there was ~ a ~ ~ a g i s *  

error in the instructions given to the jury. His Honor (as although 
the investi- we understand his charge,) submitted to them as a ques- gationof 

tion of fact, whether the promise made at the time of thedemand 
may lead to 

transferring the notes to the plaintiff might not be inquiries 

regarded as a mere promise to discharge the balance is 
unpaid on the old note. No doubt, where a note has which 

been simply received on account of an existing debt, the $~~~~~~~ 
presumption is that it was taken, not in satisfaction, but not been 

as a mode of procuring satisfaction thereof; and if it can- given' 

not be collected after the exertion of due diligence, the 
creditor is remitted to his original demand. But upon the 
evidence set forth in this case, the notes were not taken as 
a mode of procuring satisfaction, but in discharge of the 
balance drle the plaintiff; they were thus taken because 
of the promise of the defendant to pay the amount called 
for by them, or any part thereof, if not collected from the 
makers of the notes : the old note thus satisfied was deliv- 
ered up to the defendant ; and tbe remedy of the plaintiff 
is not upon that old note, but altogether upon this promise. 
Now this promise must be viewed as identical with a 
promise to guaranty the notes. There is no essential 
difference between an undertaking topay the amount if 
it cannot be collected upon the notes transferred, and an 
undertaking to make good the amount of the note6 so 
transferred. The judge either submitted to the jury an 
inquiry of fact which the evidence did not warrant-or 
held that a justice had jurisdiction of an action founded 
upon this special promise. The judgment is to be reverse 
and a new trial directed. 

PER CURIAM. Judgment reversed 
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DEC. 1837. 
- 

WRIGRT 
v. HENRY WRIGHT, qui tam, v. DAVID MIGIBBONG. 

MLGrsitoso. 
A return by thc sheriff of satisfaction to an execution issued on a judgment 

for a debt infected with usury, is not sufficient evidence of the receipt of 
the usurious interest, to charge the lender in an action for the penalty. 

THIS was an action of DEBT, to recover the penalty 
imposed by the statute against usury. On the trial before 
his Honor Judge SAUXDERS, a t  Guilford, a t  the last Circuit, 
it  appeared in proof, that one Alcp Merrett, had borrowed 
one hundred and twenty-five dollars of the defendant, who 
took a note a t  twelve months for one hundred and thirty- 
nine dollars, on which he brought suit and obtained a judg- 
ment, and sued out a$. fa. This execution was returned 
"satisfied," by the sheriff, and was so entered on the 
clerk's execution docket. There was no evidence of the 
money being paid to the defendant, unless the above 
return and entry be considered such evidence. His Honor 
being of opinion against the plaintiff, he submitted to a 
non-suit and appealed. 

W. A. Gruhunz, for the plaintiff, contended, that the 
return of satisfaction on the execution by  the sheriff, and 
its entry on the clerk's docket, was prima facie evidence 
of a receipt of the money by the plaintiff in the execution. 
T h a t  the receipt by the sheriff was a receipt by the plain- 
tiff; and he referred to the case of Dawell v. Vunnay, 3 
Dev. Rep. 43. 

J. T. Jhrel~eacl, for the defendant, insisted, that an  
actual receipt by the lender was necessary to constitute an  
usurious taking; and in support of his position, cited the 
cases of Isom v. Johns, 2 Mumf. Rep. 272, and Cator v. 
Stokes, 1 Maule & Selw. 600. 

DANIEL, Judge.-The offence of usury is not complete 
until the lender has actually received the excess of interest 
in money, or money's worth. JMnddoclc qui tam v. Hammet, 
7 Term Rep. 180. The  defendant had made a loan of one 
hundred and twenty five dollars, and taken the note of 
the borrower at  twelve months thereafter for one hundred 
and thirty-nine dollars. H e  obtained a judgment on the note, 
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and sued out execution, and the sheriff returned the same DEC. 1837. 
" satisfied," and it was so entered on the clerk's execution W R ~ T  

0. 
docket. The question was, whether the after-mentioned M'GlB~~~c;r. 
return by the sheriff was sufficient evidence of the fact 
of the defendant's having received the amount of the 
execution, or the illegal excess of interest for the money 
loaned. The judge was of the opinion, that the return of 
the execution "satisfied," was not of itself sufficient 
evidence that the defendant had actually received usurious 
interest on the money loaned. The two authorities cited 
by the defendant's coutlsel, although not exactly in point, 
are velly strong in support of the opinion of the judge. 
In assumpsit for money had and received, it is a rule that 
the plaintiff must prove that the money came into the 
hands of the defendant. 2 Stark. Ev. 62. In horn v. 
Johns, 2 Mumf. Rep. 272, the Court held that money 
levied by the sheriff under an execution issuing on a judg- 
ment which is afterwards reversed, cannot be recovered 
back in assumpsit on a count for money had and received, 
without proof that the money was actually received by the 
plaintiff in that execution, or applied to his use. In  Cator, 
Assignee, v. Stokes, 1 .Maule & Selw. 600, it was held, that 
the sheriff's return to a writ of$eri facias, that he has levied 
the money, is not sufficient evidence to prove that he has 
paid it over to the judgment creditor, so as to charge the 
latter with the receipt of it in an action for money had 
and received, brought by the assignees of the first defen- 
dant, a bankrupt. The defendant may have repented,and 
taken only.the principal and legal interest ; or it may be 
that he has never received either principal or interest. 
W e  are of the opinion, that the judgment rendered in this 
k s e  was correct, and that the same must be affirmed. 

PER CUXIAM. Judgment affirmed. 
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V. 
wELLB. JOHN GOODBREAD Adm'r of DAVID DICKEY, Chairman, &c. for 

the use JOHN HALFORD v. NEWMAN WELLS, et al. 

The death of the master excuses the performance ofthe covenant for teaching, 
boarding, &e. required to be inserted in the indenture of apprenticeship; 
but if he covenant to do a eollatcral act, as to give the apprentice a horse, 
his executor8are bound to perform it. 

Amaster has the whole term of apprenticeship to perform his stipulation to 
teach the apprentice; and if he dies without performing it, but so long 
before the expiration as to leave time for performance had he lived, no 
action lies for a breach of it. 

T m s  was an action of COVENANT, brought for the 
benefit of an apprentice against the administrators of his 
master, upon an indenture of apprenticeship, containing, 
besides the usual stipulations on the part of the master, 
one that he should give the apprentice at freedom one 
horse worth fifty dollars over and above what the law 
allows." The deed was executed in 1820 ; the master died 
in the fall of 1823; and the apprentice came of age in 
the fall of 1827. The plaintiff assigned five breaches, to 
wit,- 

1st. That the apprentice was not learned to read and 
write in the lifetime of the master. 

2nd. That the apprentice was removed out of the county 
in the lifetime of the master. 

3d. That after the death of the master the apprentice 
was not properly clothed and fed. 

4th. That after the death of the master, the apprentice 
was not learned to read and write. 

5th. That after the death of the master, and when the 
apprentice came of age, his freedom suit, and a horse worth 
fifty dollars were not delivered to him. 

Plea, performance. 
On the trial at Rutherford, on the last spring Circuit, 

before his Honor Judge PEARSON, the plaintiff proposed 
to introduce evidence in support of the third, fourth, and 
and fifth breaches, but his Honor was of opinion, " that no 
breach after the death of the master could be supported ; 
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that from the nature of the subject-matter of the contract, 1837. 

it terminated by the death of either the apprentice or the GOODBREAD 

master; that the representative of the master was not W&,, 
entitled to the services of the apprentice and was not 
bound to carry out the covenant ; and had acted right in 
refusing to have any thing to do with him." The 
plaintiff then proposed to prove that the master had 
removed from the county of Rutherford, and carried the 
apprentice with him ; but the Court was of opinion that 
this breach could not be sustained, as there was no stipu- 
lation to the contrary in the covenant. 

The plaintiff then proved in support of the first breach, 
that the apprentice was not able to read or write, and 
barely knew his letters. The defendant, for the purpose 
of showing that the master in his lifetime had evinced no 
disposition to break this part of his covenant, then proved 
that the boy had been sent to school by him some few 
weeks ; that he was small and sickly, anti not well able to 
work. 

His Honor charged the jury, " that it was the province 
of thecourt to put a construction upon the covenant; and 
that it did not require the master to learn the boy to read 
and write at any particular time of the apprenticeship, 
but allowed Rim the whole period to perform this stipula- 
tion ; and if they believed there was reasonable time after 
the death of the master in 1823, before the boy's arrival 
a t  age in 1827, in which to have learned him to read and 
write, then there was no breach in this respect in the life- 
time of the master: that the master had his election to 
learn the boy to work first and then to read and write, or 
to learn him to read and write first, and then to work: 
and that by his death the contract was terminated ; and 
unless there had been a breach in his lifetime, the plaintiff 
was not entitled to recover." The defendant had a ver- 
dict ; and the plaintiff appealed. 

Burton and CaMwell, for the plaintiff. 
Szuain, for the defendant. 

DANIEL, Judge.-We have examined this case ; and we 
are of opinion, that the judge was correct as to the law 
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D~o.1837. upon each and every point decided by him, except one. 
~ O O D B R E A D  The covenants which the law required the master to enter 

v. 
w,,, into, and which this indenture contained, were, as we 

think, discharged and released by the death of the master. 
But we see that Harman, the master, in this deed agreed 
to do a thing, at the coming of lawful age of the appren- 
tice, which the acts of assembly (1 Rev. Stnt. c. 5 ,  sec. 3,) 
did not require him to covenant for in the indenture. He 
agreed " to give him" (J. Halford,) " one horse worth fifty 
dollars over and above what the law allows." The 
administrators of the master cannot plead the act of 
Providence, the death of the covenantor, as a discharge 
of this undertaking, as he well might, in not himself com- 
plying with those stipulations which the act of assembly 
had actually required the master to covenant for, and the 
master himself to do and perform, or have performed, 
during the time the relationship of master and apprentice 
continued. That relationship was dissolved by the death 
of the master. This isolated covenant to furnish the 
horse worth fifty dollars, rests on the footing of any 
other undertaking by deed that a man will do a particu- 
lar thing, lawful in itself, a t  a future day. If the man 
who thus covenants dies before the day of performance, 
the obligation to do the thing or have it done, devolves 
upon his personal representative ; and if he fail, the law 
will give the covenantee his action to recover damages. 
We therefore are of opinion, that a new trial must be 
granted. 

PER CURIAM. Judgment reversed. 
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v. a 

DEN ex dem. ELI HARRELL et Ux. u. MARGARETT HOSKINS. HOSKxNB. 

I n  a will, the words LL my will and desire is, that all my property that I have 
not before given away and lent, to bc equally divided between," k c . ,  carries 
to tho devisees every reversionary interest of the testator which haa not 
been bcforc specifically devised, whether they were in his eontcmplalion 
or not, and whether known or unknown by him, unless there is a manifest 
intention to confine them to other interests; and a ~ubsequent contingent 
limitation to the children of one of the devisees, is not sufficient to raise 
this intention. 

EJECTMENT, in which the following facts were submit- 
ted, as a case agreed, to PEARSON, Judge, a t  Gates, on 
the last Circuit. 

William Gatling the elder died in the year 1809, having 
first made his will, which was duly proved, in which, after 
the con~rnon recital of an intention to dispose of all his 
'' goods and estate," he proceeded as follows : 

''1 lend unto my son William Gatling my sand bank 
land, and the land which 1 bought of, &c., and also all 
my land that I have not lent and given away, during his 

66 natural life. I alm lend unto my son William Gatling 
u the fellowing negroes, viz., &c., during his natural life. 
6' Also I lend, after the death of my wife Selah Gatling, 
6 G  unto my son William Gatling, all the land as (that) I 
6 6  before lent to her during her natural life. 

6' My will and desire is, that all my property as (that) 
I have not before given away and lent, to be equally 

a divided between my son William Gatling and Elizabeth 
Bond, and my wife Selah Gatling and Etheldred Boyd 

66 Gatling, to them and their heirs forever. 
'6 My will and desire is, that if my son William Gatling 

6' should have any children lawfully begotten, then I give 
" all the property as (that) I lent unto my son William 
66 Gatling, to them and their heirs forever." 

William Gatling, the devisee, died without issue. The 
fern lessor of the plaintiff was a grandchild of the testator. 
If William Gatling the younger took in fee, then judgment 
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DmlS37. was to be entered for the defendant. If he took an estate 
HAXICELL for life, with a contingent lin~itation to his children in fee, 
Ho:;rNs. and the ulterior interest descended to the heirs at law of 

the testator, judgment was to be entered for the plaintiff 
for one undivided hajf of the premises. If this ulterior 
estate pased under the residuary clause of the will, then 
the lessees of the plaintiff were entitled to one undivided 
fourth part, and the judgment was to be entered accord- 
ingly. 

His Honor gnve judgment for one-half of the land In 
dispute; and the defendant appealed. 

hedel l ,  for the defendant. 
No counsel appeared for the plaintiff. 

GASTON, Judge.-We collect from the transcript in this 
case, that a general verdict was rendered for the plaintiff, 
sul)jec;t to the opinion of the Court, upon a case agreed, as 
to the legal construction of the will of William Gatling t h e  
elder. If under that will William Gatling the younger 
took a fee simple in the lands in controversy, it was agreed 
that judgment should be rendered for the defendant ; if he 
took an estate for life with a contingent limitation there- 
after to his children, and the ulterior estate of the testator 
descended to the testator's heirs at law, the plaintiff was 
to have judgment for an undivided half of the premises set 
forth in the declaration ; but if this ulterior estate was 
disposed of by the will under what was clairned to be a 
residuary devise, then the plaintifT should have judgment 
for an undivided fourth part only of the premises. The 
Court below adopting the second of these interpretations, 
gave the plaintiff judgment for a moiety ; and the defend- 
ant appealed. 

It is clear that William, the son, did not take a fee. The 
will in terms restricts the devise to him to a devise for life, 
and the devise to his children, if he shauld have any, is to 
them as purchasers. 

The only question admitting of controversy, is whether 
the testator made any disposition of the ulterior interest in 
him remaining after the devise to his son William for life ; 
and the devise to William's children in fee. The clause 
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which is supposed to contain this disposition is in these D m  1837. 
words : " M y  will and desire is, that all my property as H A R R ~ L L  

tl . 
I have not before given away anti lent, to be equally H,,,,,, 
divided between my son William Gatling, and Eliznbeth 
Boyd, and my wife Selah Gatling and Etheldred Boyd 
Gatling, to them and their heirs' forever." The words The u70rds 

1' all m y  
*' all my property," unless they are explained by other proper,y~ 

words in the will to have a different meaning, embrace lnciudc 
cvery 

every subject of property and every interest therein which thing, un- 

belonged to the testator. The  wort1 "estate" is confess- !eSSthe lntentlon 
edly sufficient for these purposes; and in holding it to be to the con- 

thus sufficient it has been said to import the entire pro- :%~,~k~ 
perty of the testator. Nichols v. Bz~tcher, 18 Vesey, 193. c m o f  

Doe v. 
That the word property, if not so qualified by tlie context Hymen, 1 

as  to require a narrower signification, comprehends the D ~ v . R ~ P .  
382, ap- 

real estate of the testator, was said by this Court in Doe proved. 

v. Ilyntnn, 1 Dev. 333, to be fully settled. If  it were not, 
it is manifest in this case, that the testator meant by it real 
as well as personal property. Every subject of disposition 
mentioned in the will is fully given away, except the lands 
and negroes lent to his son for life. The  clause under 
consideration speaks of property not before given away or 
lent-and there is nothing to which the term property 
before lent can apply, except to these lands and negroes, 
and these are certainly both comprehended under tlie 
designation of property in the clause immediately follow- 
ing, in which he gives to the children of William " all the 
property a s  I have before lent to my son William." T h e  
devise then of all the property not previously disposed of, 
either by gift or  loan, is a residuary devise, and will carry 
with it every reversionary interest in the testator which 
has not been specifically devised, whether such interest 
were in the contemplation of the testator or  not, and 
whether it were known or unknown to him-unless it 
expressly appear upon the will or  be necessarily inferred 
from it, that his intention was confined to pass other estates 
and interests only, and actually to exclude such reversion 
therefrom. Doe, lessee of Cholmonclelty v. ITTcut?terby, 
11 East,  332. Doe, lessee of Wells v. Scott, 3 Maule and 
Sel w. 3 0 h  Goodright lessee Buckinghmzshirr! v. Down- 



482 IN  THE SUPREME COURT 

DEC. 1837. shire, 2 Bos. and Pul. 600. T h e  true inquiry, then is, 
HARRELL whether it be manzyest on the will that the testator intended 

V .  
HOSKINS. to exclude this reversion from the operation of the residu- 

a r y  devise. 
W e  regret that we have not had the benefit of an argu- 

ment on the part of the plaint i f f ,  and that we are left to 
discover as well as we can the views which the Court 
below took in forming its judgment. W e  presume that 
the train of reasoning which led to this result was substan- 
tially as follows: The alleged exclusion is not indeed to 
be found in words, but it is to be inferred from an examina- 
tion of the different parts of the will. I n  the first place it 
is to be observed, that the testator, in a prior part of the 
will, lends to his son William not only the land therein 
named, but also all the land not otherwise lent and given ; 
and after this general disposition proceeds expressly to 
lend to his son, after his wife's death, the land which had 
been lent to her for life. From this it would seem, that 
in the devise of all the land not otherwise lent, the testator 
did not suppose any interest in land included, in regard to 
which land he had made a previous partial disposition, 
and therefore deemed it necessary to subjoin an  express 
devise of the land before lent to his wife. And it might 
have been thought, that having thus ascertained that the 
testator, in speaking of land not before lent or  given, had 
reference only to the corpus, an4 not the interest in it, we 
ought to understand him when afierwards devising and 
bequeathing all the property not before lent or  given, as 
confining the disposition to the things not before disposed 
of, and excluding therefrom undispoced interests in those 
partially disposed of. Besides, this residuary devise is of 
property not before given away or  lent ; yet immediately 
afterwards comes a clause making a contingent gift to the 
children of his son of the land lent to him for lire. Now 
if all the testator's interest in this land, except the life 
estate devised to William, be included in the residuary 
devise, this last limitation is repugnant to that devise, and 
in the construction of every instrurrient care should be 
taken to reconcile all its parts to each other. 

It is not to be denied that this train of reasoning has 
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much force, and that if i t  were necessary for the residuary Dm. 1837: 

devisees, to establish an actual intent in the testator to HARRELL 
V .  

pass the reversionary interest, it would be an  argument H ~ ~ ~ ~ ~ ~ .  
difficult for them to encounter. But as the words of the 
residuary devise do, in their ordinary, as well as legal 
import, comprehend this reversion, the argument to be 
successful should establish a manifest intent in the testator 
not to include it. This we think it does not show. I t  
does not follow, that because the testator supposed or 
apprehended that a devise of land not before g i ~ e n  or lcnt 
did not pass a reversionary interest in the land previously 
lent, he intended to exclude such an interest from the 
operation of a devise of all his property not before given 
or  lent. I t  is indeed true, that the word land, unexplained, 
is sufficient to embrace not only the land itself, but the 
interest of the testator in it, but it is not so appropriate 
for that purpose as property or estate. I t  may well be, 
therefore, that in using the words " all my property," he 
might mean all his interest or ownership of every kind 
in the sut>jjec.ts of property, although in using the word 
land, he e ~ t h e r  meant, or feared that others might think 
that he meant, to pass the thing itself, and not his estate 
in it, and in the latter case deemed it advisable to subjoin 
an add~tional express clause, either to dispose of that 
estate, or to remove all doubts that it had been disposed 
of. The  residuary devise, and the following clause, ought 
indeed to be reconciled; but for this purpose, it does not 
appear to us necessary to give to the residuary devise the 
restricted construction which this argument requires. 
The  latter clause may, without violence, be r ega~ded  as 
containing an  exception out of, or rather qualifications of 
the former devise. There is no improtxbility in supposing 
that the testator having neglected until the close of his 
will to probide for the contingency of his son William 
leaving children, it then presented itself to his considera- 
tion, and presented itself with the more force, because of 
his perceiving the effect of the immediately preceding 
devise, taken in connection with the former dispositions to 
his son. Courts of justice, in many cases, cannot hope to 
define with certainty the intentions of testators. I t  is, 
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Dm. 1837. safer, when words are found in a will, which by usage 
HARRELL and legal interpretation embrace certain devisable interests, 

v. 
HOSK,NS, and are used without qualification or explanation, to 

understand the testator as meaning what he says, rather 
than to indulge in the hopeless pursuit of making out his 
meaning, by a refined and minute analysis. Things and 
interests embraced within the disposing words of a will 
m.ust be taken to pass by them, unless there can be found 
a declaration plain to the contrary. Church v. Munday, 
15 Ves. 406. In the present case, i t  is the more idcum- 
bent upon us to adhere to.this safe rule, for the departure 
from it which the plaintiff insists upon, will have theeffect 
to cause a partial intestacy, when it is apparent from the 
introductory words of the will, that the testator intended 
to make a disposition of all '' his estate and effects." 

The  judgment in the Superior Court is to be reversed; 
and the plaintiff is to have judgrnent here for one undi- 
vided fourth-part of the premises contained in his 
declaration. The  plaintiff is entitled to have his costs of 
the Court below, and the defendant recovers costs in this 
Court. 

PER CURIAM. Judgment accordingly. 

DEN ex dem. GEORGE BROOKS v. JOHN ROSS. 

A n  exception, which mas intended to bring under review the construction of 
a deed, cannot be cunsidered, whcre the t c r n ~ s  of the deed are not given 
in thc case stated, nor the deed itself certified as  a part of it. And the  
judgment wdl be aErmcd, although i t  may not be perceived that i t  mas 
right, if it do not appear to be wrong. 

EJECTMENT, tried at Stokes,on the last Circuit, before his 
Honor Judge SAUNDERS. 

The  case made out by his Honor for the Supreme 
Court, upon a verdict for the defendant, and an 
appeal by the plaintiff, stated, that the question was 
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one of boundary, both parties claiming under one Richard DPC. 1637. 

Bowman. That the lessor of the plaintiff offered in Dpneud. 

evidence, a deed from Bowman to one John Perry, under B'LOOxs 
0. 

whom he claimed, dated July 1800, the calls of which ROBS. 

were. beginning at a black oak, thence 1434 poles, to a 
grub," &c. That the dispute was, as to the second line: 
that the black oak, the beginningcorner,was admitted ; and 
that thence, the course and dlstance would run so as to 
cover the land in dispute. 

The case further states, that " no evidence being offered 
tofix any of the corners except the beginning, the lessor of 
the plaintiff contended he had the right to run according 
to the calls of his deed." That the defendant offered a 
deed from Richard Bowman to himself, dated March, 
1818, the boundaries of which he contended to be accord- 
ing to certain corners and lines, which he introduced 
testimony to establish, and which, he contended, covered 
the land in dispute. This deed was not made a part of 
the case, nor were the boundaries of the land, conveyed 
in i t  set out in the case. 

His Honor charged the jury, that the lessor of the 
plaintiff would be entitled to hold the lands according to 
the calls in the deed from Bowman to Perry, unless the 
defendant had shown a different boundary, and an 
adverse possession for more than seven years. That 
whether the land had been run and marked as testified to 
by the defendant's witness, and whether these were the 
calls in the defendant's deed, and whether he had held 
possession adversely for seven years according to these 
boundaries, were questions for them. Verdict and appeal 
as stated above. 

James T. Morehead, for the plaintiff. 

W.P.  Graham and Boyden, for the defendant. 

RUFFIN, Chief Justice.-The Court is unable to perceive 
any error in the record, or, indeed, to discover satisfacto- 
rily the question it was intended to present. 

The case sets out by saying that the question in the 
cause was one of boundary. I t  then states the des- 
cription of the land contained in the deed to the 
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D m  1837. lessor of the plaintiff; and an  instruction to the jury that 
p- 

DEN exd. it covered the land in dispute; and that the plaintiff was 
BROOKS 

v. entitled to a verdict, unless the defendant showed adifferent 
Ross. boundary with possession according to it. This can be 

understood only to mean, that the defendnnt's deed by its 
descriptive words, must also cover the land claimed and 
possessed by him. There seems to have been no other 
point on which the case could have been determined 
adversely to the plaintiff; and hence we infer that the 
appeal was intended to bring under review the construc- 
tion placed on the deed to the defendant. But it is 
impossible upon this exception to raise that question ; for 
it is not only silent respecting the construction put on it 
in the Superior Court, but it omits to set out any part of 
the contents of that deed, except the names of the parties, 
and the date. The Court cannot declare the meaning of 
an instrument, of the terms of which we are  entirely 
uninformed. I f  there was error committed on that point, 
the plaintiff must submit to it, as he does not furnish us 
with "the means of correcting it. I t  is true, that it 
cannot be seen on this record that the construction 
and judgment were right. But that is not sufficient: i t  
must appear that they were wrong. Without that docu- 
ment or  its contents being in the exception, it cannot be 
told whether there was error or  not ; and on that ground 
the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 
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ALEXANDER GORDON a. VIRGIL M. RAINEY et al. 

Where the defendant entered into a penal bond to the plaintiff, with a condi- 
tion which recitcd that the plaintiff" had contracted with the defendant to 
furnish a steam engine, kc.  and to put up a sawmill frame of the best 
materials, k c .  the said defendant to find every thing, erect the furnace 
and flue, &c., and to have the whole done in a convenient, durable, and 
workmanlike manner, &c., and to have the whole done" by a certain time, 
it was held, that the defendant was to furnish the engine and all the 
materials, and do all the work, and not the furnace and flue only ; and 
thot though there might be some ambiguity in the first part of the condi- 
tion, as to who was to furnish the engine, kc., yet by reading the whole 
instrument, i t  was clear that the defendant was bound to furnish all the 
materials and do every thing in discharge of his bond. 

COVENANT upon the following instrument :-" Know all 
men by these presents, that we, Virgil M. Rainey, William 
M'Murray and Vincent M'Murray, are held and firmly 
hound unto Alexander Gordon, agent or president of the 
Union Steam Mill Company, in the sum of three thousand 
six hundred dollars, for which payment well and truly to 
be made, we bind ourselves, our heirs, executors, or 
administrators, unto him the said Alexander Gordon, his 
heirs,administrators,executors,assigns,or successors,sealed 
with our seals and dated this 20th day of February, 1836. 

r' The conditions of the above obligation are such, that 
the said Alexander Gordon, agent or president, &c. hath 
contracted with the said Virgil M. Rainey, to furnish a 
steam engine, of power sufficient to drive two pair of 
four feet stones, with sufficient force to grind well and 
fast ; and also to drive two saws, to saw fast, when the 
mills are not grinding ; and to put up a saw mill frame of 
the best materials, and framed steady, and the steam 
engine attached thereto, as well as to the grist mills, and 
fixed to the grist mills, so as to be easily detached when 
there shnll be water to grind, the said Rainey to find 
every thing, erect the furnace and flue or chimney, for 
the smoke to pass from the furnace, and to have the whole 
done in a convenient, durable and workmanlike manner, 
for the sum of eighteen hundred dollars; and to have the 

Dkc. 1837. 

GORDON 
2). 

RAINEY. 
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DEC.1837. whole completed by the first day of May next, or June a t  

GORDON farthest. Now if the above bounden Virgil M. Rainey 
v. 

RarNEY. shall well and truly have the above-named work done, 
then the above to be void; otherwise to remain in full 
force and virtue. Signed and sealed the day and date 
a bove-wri t ten. 

" N. B. I f  any delay should happen by sickness, or 
the engine cannot be got to the mill as quick as anticipated, 
if the saw-mill shall be started by the first of July, it shall 
be thought sufficient ; provided the grist-mills shaH be 
started by the first of May or June." 

The plaintiff assigned for breaches, that the said Rainey 
had not furnished an engine of the power specified ; that 
the said mills did not grind or saw well or fast in conse- 
quence of the want of sufficient power in the engine; that 
the saw-mill frame was of very bad materials, and very 
badly put up;  that the furnace and Aue or chimney were 
so badly constructed, as not to answer the intended pur- 
pose; that the whole work was not done in a convenient, 
durable, and workmanlike manner, but was wholly worth- 
less; and that the mills had not been started for more than 
twelve months after the time mentioned in the obligation. 
Pleas, the general issue, conditions performed. On the 
trial at  Person, on the Inst Circuit, before his Honor Judge 
SAUNDERS, after the plaintiff had proved the execution of 
the bond, and read the conditions of it,' his Honor 
informed the plaintiff's counsel, that he should instruct 
the jury, that by the instrument declared on, the defen- 
dant, Rainey, was only bound to erect a the flue or 
chimney," to find the materials for the same, and to 
construct it in a workmanlike, convenient, and durable 
manner, and in the time required by the instrument ; and 
that the plaintiff was entitled to damages only for his 

. having failed to do so. In submission to this opinion the 
plaintiff suffered a nonsuit, and appealed. 

P. H. Mangum and Nomood, fur the plaintiff. 

W. A. Graham, for the defendant. 

DANIEL, Judge.-The defendants, as obligors, entered 
into a penal bond in $3,600, to Gordon, the plaintiff, with 
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a condition. The commencement of the condition recites D~c.1837. 
that Gordon had contracted with Rainey, the principal GORDON 

v. 
obligor, to furnish a steam engine, &c. Who was to R,,,, 
furnish the steam engine, and do the other work mentioned 
in the condition is the question ? W e  think, it is clearly 
to be collected, from reading the whole instrument, that it 
was not Gordon, the obligee in the bond, but that it was 
Rainey the obligor ; and that, too, to exonerate himself 
from the penalty in which he had bound himselfto Gordon 
in the bond. The subsequent part of the condition recites 
' I  Rainey is to find every thing," that he is '' to have the 
whole done in a convenient, durable, and workmanlike 
manner for the sum of $1800;" and " to have the whole 
completed by the first of May." The condition further 
proceeds as follows : Now if the above bounden Rainey, 
shall well and truly have the above named work done, 
then the obligation to be void." The construction put 
upon the instrument by the judge, that Rainey was only 
bound to erect the flue or chimney, we think was entirely 
too limited. I t  seems to us that he was bound to furnish 
every thing necessary, which the entire work mentioned 
in the condition required to be furnished, and also all the 
articles required to be furnished ; and have the whole 
work done in a workmanlike manner by the time mentioned 
in the covenant. This is the plain intention and under- 
standing of the parties, to be collected from reading the 
whole instrument; and the law requires it to be executed 
according to the intention, thus ascertained, viz. when the 
intention and meaning can be fairly arrived at, by reading 
the whole instrument. Any doubt which might arise as 
to who was to furnish all the things and do all the work, 
on reading the first part of the condition, is certainly 
explained by reading the residue of it. W e  think there 
must be a new trial. 

PER CURIAM. Judgment reversed. 



490 IN THE SUPREME COURT 

DEC. 1537. 

WOOLAND 
v. 

DEAN. MARTIN WOOLAND v. SAMUEL DEAN. 

The act of 1822 (1 Rev. Stat. c. 58, sec. 7,) for the relief of insolvent debtors, 
extends only to debts arising ex contractu, and not to those incurred for a 
penalty, or ex delicto. 

THE plaintiff, as overseer of a road, warranted the 
defendant, one of his hands, for the penalty incurred by 
the latter, in failing to work on the road, obtained a judg- 
ment, and had a capias ad satisfuciendum issued thereon. 
The defendant, upon being taken by the ca. sa., gave a 
bond for his appearance at the next County Court, and 
notified the plaintiff of his intention to apply for the bene- 
fit of the act of 1822, (1 Rev. Stat. c. 58, sec. 7,) passed 
for the relief of insolvent debtors. The plaintiff appeared, 
and opposed the application, upon the ground that this 
case did not come within the act. The Court being of that 
opinion, refused to administer the oath ; and the defendant 
appealed to the Superior Court. At Beaufort, on the 
last Circuit, his Honor Judge DICK, decided that the 
defendant was entitled to the benefit of the act ; and the 
plaintiff appealed. 

Neither of the parties were represented in this Court. 

DANIEL, Judge.-The debt in this case, for which the 
plaintiff obtained a judgment, was incurred by the defen- 
dant as a penalty inflicted by the law, for omitting to do a 
public duty, viz., working on the road. The legislature 
did not intend to extend the benefit of the act of 1822 to 
every description of debtors, who should be arrested under 
a writ of capias ad satisfaciendum. It was intended for 
the benefit of those who had voluntarily contracted or 
assented to a debt for which they might by law be arrested 
under a ca. sa. Where the judgment on which theca. sa. 
issues is founded on any debt contracted either by note, 
bill, bond, open account or otherwise," the defendant in 
such case shall be entitled to the benefit of the act. Debts 
incurred by persons in violating any of the statutes im- 
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posing penalties, or debts upon judgments in causes of DEC. 1837. 

action arising ex delicto, are not within the provisions of WOOLAND 
v. 

the act of 1822. Only such persons whose indebtedness DEAN. 
arose in cases ex contractu were intended to be aided by 
the act. The defendant's case is not embraced either in 
the words of the act, or in the meaning of the legislature 
that passed it. W e  are of the opinion that the judgment 
must be reversed. 

PER CURIAM. Judgment reversed. 

EVE FULBRIGHT v. ARCHIBALD TRITT. 

Where an original writ is returned I' not found," a term is supposed to elapse 
without suing out an alias. The suit is discontinued; and if, at a subsequent 
term, an alias be sued, its date is the commencement of the action, and 
consequently, in an actiou for slander, if the words were spoken more than 
six mouths before its date, the statute of limitation is a bar. 

THE plaintiff, on the 20th day of September, 1834, sued 
out a writ in CASE for slanderous words, commanding the 
sheriff to take the body of Henry Tritt for Archibald 
Tritt," to answer, &c. At  Fall Term, 1834, the sheriff 
returned the writ " executed on Henry Tritt-A. Tritt  
not to be found." No process issued from this Term against 
Archibald Tritt. At Spring Term, 1835, the plaintiff 
entered a nol. pros. as to Henry Tritt, and issued what 
the clerk instanced as an alias writ, but which was in its 
terms an original writ, against Archibald Tritt, returnable 
to Fall Term, 1835 ; and the sheriff returned the same 
4 6  not found." Then a writ, which the clerk called a pluries, 
but which was in terms an alias, issued returnable to 
Spring Term, 1836. This was executed ; and the defend- 
ant appealed and pleaded the statute of limitations. The 
speaking of the words, as charged in the declaration, was 
within six months of the issuing of the original writ against 
6' Henry Tritt for Archibald Tritt," but not within six 
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DEC-1837. months of the date of the first writ issued against Archi-, 
FULBRIGHT bald Tritt, which was on the 15th day of April, 1835. 

TE&. His Honor Judge SETTLE, at Haywood, on the last Circuit, 
was of opinion, that the plaintiff's action was barred by 
the statute of lin~itations ; and a verdict being rendered 
accordingly, the plaintiff appealed. 

Neither party was represented in this Court. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded :-We agree with the judge, that the plaintiff's 
action was barred by the act of limitations. If the original 
writ had been correctly issued against Archibald Tritt, 
returnable to Fall Term, 1834, as he was not arrested, the 
plaintiff should have issued an alias fiom that term. 
There was not an alias issued from that term, and the first 
suit was discontinued. The writ, which issued on the 
the 15th of April, 1835, against Archibald Tritt, must be 
considered the original in this action. The words were 
spoken by the defendant more than six months before the 
15th April, 1835. We are of opinion that the judgment 
must be affirmed. 

PER CURIAM. Judgment affirmed. 

ABEL GRIFFIS v. WILLIS SELLARS. 

An action for a malicious prosecution cannot be sustained where a verdict 
and judgment of conviction have been had in a Court of competent jorisdic- 
tion, although the party was afterwards acquitted upon an appeal to a 
superior tribunal. 

CASE for a malicious prosecution, tried before his Honor 
Judge SAUNDEBS, at Orange, on the last Circuit. Plea- 
Not Guilty. 

On this trial the case was, that the defendant had 
preferred a charge against the plaintiff, and his brother 
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and mother, for mismarliing his, the defendant's hogs; DEC. -- 1837. 

that it was found a true bill at the November Sessions, G I R I F ~ S  
0. 

1833, of Orange County Court ; and at the ensuing term s,,,,, 
the plaintiff and his brother were convicted, and the 
mother acquitted; that the plaintiff and his brother 
appealed to the Superior Court, where they were acquitted. 
There was much other testimony on both sides, introduced 
by the defendant to show a probable cause, and on the 
other a want of it .  The case was argued by the defend- 
ant's counsel as one for the jury. Authorities were read 
and commented on to the jury-that in the absence of 
express malice, the circumstances well justified the defend- 
ant in, believing the plaintiff guilty of the charge, and the 
fact that the plaintiff had been found guilty in the County 
Court, ought to satisfy them that the defendant had proba- 
ble cause for preferring the charge. 

The Court was not called upon to express any opinion 
"whether thecircumstances, if believed, constituted proba- 
"ble cause; and as this was of that class of cases in which 
" probable cause consists partly of matter of law, and 
" partly of matter of fact, (29 Eng. Com. Law Rep. 313,) 

the judge charged the jury, that it was necessary for the 
"plaintiff to show a prosecution by defendant, and its 
" Fdilure-malice on the part of the defendant in prefer- 
" ring the charge, and that it was made without probnhle 
" cause : that if the plaintiff had been guilty, it mattered 
" not as to defendant's motives. So if defendant, from the 
"circurnstances, had grounds honestly to believe plaintiff 
' 4  guilty, although in fact he was innocent, it  was a suffi- 
"cient defence to the action. That if the defendant had 
I' grounds for this belief, then he had probable cause for 

thc prosecution, and the verdict should be for him. That 
if the circumstances did not justify this belief, and the 

"jury should think the defendant had been influenced by 
malice in making the charge-and malice in its legal 
sense was not mere ill-will, but an intentional injury to 
another, without just cause or excuse-then their verdict 

6' should be for plaintiff." The counsel for the defendant 
then requested the Court to instruct the jury, that the fact 
of the parties living near each other, and the hogs being in 
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Dm1837. the mark of the plaintiff, as had been proved in the course 
G R I ~ S  of the trial, justified the defendant in supposing that  the 

21.. 
sELLnRS. hogs had been marked by the plaintiff. " The  Court 

L 6 ~ t i i t e d  to the jury, that these circumstances were-to be 
66 considered by them, and whether they justified the 
l G  defendant in the belief of the  plaintiff"^ guilt,-it was 
G 6  for them to collect, after comparing them M ith the other 
~gcircutnstances in the case. And the Court, not 
66conceiving itself called upon for an opinion as to whether 
G~probable cause had been shown if believed, and no 
66 objection being taken to what was said in reply to the 
rcspceial instruction prayed for, left the case to the jury." 
A verdict was returned for the plaintiff; and the defend- 
ant  appealed. 

Deuereux, for the defendant. 

W. H. Haywood, and W. A. Gmham, contra. 

RUFFIN, Chief Justice.-The innocence of the plaintiff, 
and a bad motive in the defendant, though necessary, are  
not the sole or sufficient grounds of this kind of action. 
I t  is the interest of the public that there should be a fair 
investigation in every case of reasonable suspicion; and 
therefore the law, upon its policy, denies to one really 
innocent an action against him who promoted the investi- 
gation of a case of proper suspicion. Hence, the declara- 
tion must allege, that the prosecution was preferred without 
BDY just and reasonable, or, as it is commonly said, proba- 
ble cause; and of that there nlust bil proof from the plain- 
tifK 

Waiving the inquiry, whether the question of probable 
cause be, from its nature, one of law or one of fact, and 
admitting that there may be cases in which it is a mixed 
question, and, as partly partaking of both, may be left to 
the jury under the advice of the Court, yet it is perfectly 
certain, that, as legal inferences, presun~ptions of the want 
of probable cause, on the one hand, and of its existence, 
on the other, a re  held to be established by the judicial 
acts in the various stages of the prosecution. 

Similar inferences from the proceedings likewise remain 
to  some extent, after their determination. It is settled in 
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this state, that a discharge by the examining magistrate DEC. 

imports that the accusation was groundless. Bostick V. GK'~c's 
2). 

Rutherford, 4 Hawks, 83. If the magistrate commit, or SELLARB. 
if the grand jury find a bill, it has never been doubted 
that, in law, that is evidence of probable cause, and calls 
for an answer from the plaintiff as to the particular cir- 
cumstances; which imposes it on the plaintiff to go 
into the circumstances, in the first instance. I t  is true, that 
in these cases the evidence is deemed prima facie only ; 
but nevertheless, it is evidence in that degree, as declared 
by law, and the principle is made a part of the law of 
evidence. After conviction, however, the evidence rises 
in degree, and is conclusive. This action will not lie under 
any circun~stances, after conviction. Why ? Because a 
competent tribunal has judicially fixed the plaintiff with 
guilt, and, a fortiori, established probable cause for the 
prosecution. 

This proposition is not denied, when the conviction 
remains in force; but in this case it seems to have been 
supposed that the judgment of the County Court lost its 
character of conclusive evidence by the appeal and final 
acquittal in the Superior Court. Upon authority and 
reason this Court has arrived a t  a different conclusion. 

Upon looking into adjudications, one is found nearly a 
century old, and not since questioned, which is directly in 
point. In Reynolds v. Kennedy, 1 Wils. Rep. 232, the 
declaration was for a ~nalicious seizure of brandy, and 
exhibiting an information before the sub-commissioners of 
excise, by whom they were condemned; hut upon an 
appeal to higher commissioners, the judgment was 
reversed and the brandy restored. After verdict for the 
plaintiff, the judgment was arrested in the Court of King's 
Bench in Ireland ; and upon a writ of error in the King's 
Bench in England, that judgment was affirmed. The 
Chief Justice, LEE, in delivering the unanimous opinion of 
the Court, said the judgment of the sub-cornmissioners 
justified the proceeding before them, and the plaintiff 
having laid that in his declaration, shows a foundation for 
the prosecution before the sub-commissioners ; so that the 
declaration was felo de se. As that case w a s  on writ of 
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DEC. 1837- error, these are the necessary consequences : First, that 
G R I F F ~ ~  the infercnce of probable cause from a conviction by a 

v. competent jurisdiction is a legal one, to be made by the 
Court ; and, secondly, that it  must be nmde. notwithstand- 
ing a subsequent reversal, and also a verdict to the con- 
trary in the action for malicious prosecution. It cannot 
be disproved. The Court is not aware that there has been 
any case on the point in this state. In England, Reynolds 
v. Kennedy has not been questioned, and was relied on as 
law in Sutton v. Jolutstone, 1 Term Rep. 493, and in Mas- 
sachusetts the law is settled in accordance with it. Whit- 
ney v. Peckham, 15 Mass. Rep. 243. Our attention has 
been called to the case of Cotton v. James, 20 Eng. Corn. 
Law Reps. 358, as being in conflict with the others. But 
it is not so. That is an action for maliciously suing out a 
commission of bankruptcy, under which the plaintiff was 
declared a bankrupt, and which was superseded on the 
application of the defendant. I t  has no reference to the 
principle under consideration. The determination of com- 
missioners of bankruptcy is not of the nature of a judg- 
ment. They have a mere authority, without judicial 
jurisdiction, and act ex parte ; so that their declaration is 
not even prima facie evidence of bankruptcy for the 
assignees, who must show by other evidence, an act of 
bankruptcy to support the commission, and their 
assignment under it. Rex v. Inhabitants in Glamorg-an- 
shire, 1 Lord Ray. Rep. 580. Graenvelt v. Burwell, Ibid. 
467. 

But without the aid of an adjudication, the doctrine 
carries conviction along with it, especially in reference to 
a judgment founded on the verdict of a jury. It is to be 
recollected that the subject of inquiry in such a case is, 
whether there was probable cause for the prosecution. 
What is probable cause? I t  is constituted by such 
facts and circumstances as, when communicated to the 
generality ofmen ofordinarp and impartial minds, are suffi- 
cient to raise in them a belief, or real grave suspicion ofthe 
guilt of the person. Now, what more satisfactory criterion 
can there be, by which to determine what influence those 
facts and circumstances might or ought to have had on 
t d b  mind of the prosecutor, than that which it is certainly 
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seen they have had on the minds of twelve upright men, Dm. 1837. 

chosen for their indirerency for the parties W e  do not C ~ P P U I  
desire to be considered as laying it down that a verdict 
if set aside by the Court in which the trial was had, would 
establish probable cause Probably that may stand on 
different reasons ; but if so, we have no concern with it a t  
present. A verdict and judgment of acquittal, certainly 
do not imply a want of probable cause ; because such a 
verdict may be given, notwithstanding strong suspicion, 
because there is not full proof of guilt. But after a con- 
viction by verdict, followed by sentence, it ceases to & 
a matter of conjecture, of argument, and of reasoning, 
whether guilt could rationally be inferred from the facts 
admitted or proved ; for such a state of things cannot 
occur, but after full defence by the accused, with delibera- 
tion by the jury, aided by the Court, upon all the evidence 
as well explanatory as negative, offered by the accused ; 
and, after all that, guilt was in fact inferred by a numerous 
body of men of competent understanding and integrity, and 
the Court was also satisfied with it. As evidence ofprobable 
cause a conviction by verdict and judgment is as convincing, 
and, therefore, ought in law to be as high and conclusive, 
although vacated by appeal, as if it stood unreversed and 
in full force. I t  sanctions the prosecution in its origin and 
progress through that Court, and is the highest evidence, 
namely a judicial sentence of record, that apparently the 
accused was guilty. It is true that the law, in its benig- 
nity, allows the convict to show, on appeal to another 
Court, that he is really not guilty. But that does not 
show, nor can it be shown, against the facts of the first 
verdict and judgment, that there was no just and probable 
cause of accusation. 

The verdict in this case, therefore, ought not, we think, 
to  stand ; as it appears affirmatively in the case stated to 
be against law. I t  was erroneous, in our opinion, tosubmit 
the case to the jury on any circumstances dehors the 
record, without or with an opinion from the Court, that 
those circumstances did or did not constitute probable 
cause. The plaintiff stated his conviction in the County 
Court in his declaration, or at least, i t  appeared in the 
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Dm. 3837. record which he was obliged to rend. Then the plaintiff's 
(;,(IFFIS own pleadings, or evidence, contained proof of protmble 

V .  cause, and was destructive of his case. T o  use the words SELLARS. 
of Chief Justice LEE, the plaintiff's case was felo de s e ;  
and there was nothing to submit to the jury. T h e  
judgment must be reversed, and a venire de nouo ordered. 

PER CURIAM. Judgment reversed. 

JACOB BOYCE v. WILLIAM C. WARREN. 

Where the guardian of a lunatic under an order for the sale of the lunatic's 
property, became the purchaser of a slave, and upon the lunatic's becoming 
of sound mind, settled with him and obtained a receipt for "all demands," 
and afierwards retained possession of the slave ibr more than three years; 
it was held, that although the purchase gave the guardian 110 title, that the 
settlement and receipt werc cvidence of a demand for the slave, and that 
the subsequent possession was adverse, and bound the action of tho 
lunatic. 

THIS was an  action of DETINUE, for a slave. Pleas, non 
detinet, and the statute of limitalions. 

Upon the trial a t  Chowan, on the last Circuit, before 
his Honor Judge PEARSON, it appeared that the slave had 
once belonged to the plaintiff, who, by an  inquisition, 
dated the 3d of June,  1818, had been found a lunatic, and 
to whom Henry Skinner had been duly appointed com- 
mittee. At October term, 1818, of Chowan Superior 
Court, Skinner filed a petition for a sale of some of the 
slaves of the plaintiff for the purpose of paying his debts 
and providing for his maintenance. The Court made an  
order nisi to sell any one of the slaves mentioned in the 
petition, for cash, and directed twenty days notice to the 
next of Itin, to show cause a t  the next term why it should 
not be made absolute. Skinner exposed the slave in 
dispute to sale, without having given the notice to the next 
of kin, or having the order made absolute, and became the 
purchaser himself for the sum of two hundred and fifty 
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dollnrs, which was a fair price with which he charged DK. 1837. 

himself, in his accounts. Afterwards the plaintiff became B.YCE 
of sound mind, upon which Skinner delivered over all the W,:kEN. 

property remaining in his hands belonging to the plaintiff, 
except this slave, and the plaintiff thereupon gave him the 
following receipt :-65 Rec'd this 1st day of August, 1822, 
from Henry Skinner, twenty-five dollars in full of all 
demands that I hare against him as my guardian. Rec'd 
by me, JACOB BOYCE." The plaintiff managed his estate 
afterwards himself, and was always capable of doing so. 
Skinner continued in possession of the slave without 
further claim from the plaintiff, until his death in the year 
1830, when his executors hired him to the defendant. 
The inquisition found was never reversed, nor was the 
order appointing Skinner guardian ever revoked or set 
aside. 

His Honor charged the jury that the sale by Skinner to 
himself was void ; and that his possession afterwards was 
not adverse, so as to give him a title to the slave. There 
was a verdict for the plaintiff, and the defendant appealed, 

Devereux, for the defendant. 
Iredell, contra. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded :-Skinner, under his alleged purchase from himself, 
acquired no title to the slave ; and the charge of the Court 
that tho sale was void was undoubtedly correct. But it 
appears that afterwards, the plaintiff became of sound 
mind, and in the year 1822, came to o settlement with 
&inner, received his property, and gave a receipt in full 
to Skinner, as his guardian. Skinner had paid a fair 
price for the slave, and the plaintiff had received the benefit 
of the purchase money. Skinner, under these circumstan- 
ces, retained the possession of the slave as his own property, 
up to his death, in the year 1836, when his executors took 
possession and hired the slave to the defendnnt, as the 
property of their testator. When the plaintiff came of 
mund mind in 1822, he had a right to make the settlement 
with his committee, although the inquisition had not been 
reversed by any order of Court. After this settlement, 
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Skinner's character as trustee ceased. His retaining the 
possession of the slave as his own property horn that time 
up la the year 1837, when the writ was issued, seems to 
us to be a possession sufficiently adverse, for the statute of 
limitations to operate upon it .  The receipt given by the 
plaintiff is evidence that he had demanded all the property 
that was due him. Sltinner'safterwards holding the poeses- 
sion of the slave as his own property, gave t h e  plaintiff a 
right of action, and the act of limitations began to run 
cotemporaneously with the accrual of the plaintiff's right 
of action. We are of gpinion that there must be a new 
trial. 

PER CUBIAI. Judgment reversed. 

HENRY MILLER, Chairman, on the relation of UZZEL LASSITER et 
Uxor u. JOHN WILLIAMS. 

In a bequest of personal property to B. R. and if he "dies leaving no heir 
lawfully begotten of his body," then over, the limitation is not too remote, 
but is good as an exccutory devise. 

DEBT, upon the bond given by the defendant as adminis- 
trator of Benjamin Reddick, deceased. Pleas, performance, 
and non infr~git conventionem. At Greene on the last 
Circuit, a case agreed, of which the following are the 
material facts, was submitted to his Honor Judge DICE. 
John Reddick died in the year 1820, and by his will 
gave to his son Benjamin Reddick, both real and personal 
property. The testator then subjoined the following 
clauses :-a If Benjamin Reddick dies, leaving no heir 
lawfully begotten of his body, I give all my property, real 
and perishable property, to my wife Martha, her natural 
life." "If Benjamin Rcddick dies and leaves no heir, or 
dies before he is old enough to receive his property, and 
after my wife Martha Reddick's death, the perishable 
property to be equally divided between William Williams" 
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and others. Benjamin Reddick died under thd age of D~c.1837. -- 
twenty-one years, and without issue, in the lifetime of his MILLER, 

mother, Martha Reddick. The relator's wife is a sister 
of the half blood of Benjamin Reddick. The relators WILLIAMS. 
contended that the limitation of the property to the widow, 
and to William Williams and others, in the aforementioned 
clauses of the will of John Reddick, was upon a contin- 
gency too remote to make it a good executory devise: 
that the whole personal property was absolutely vested in 
Benjamin Reddick, and that they were entitled as next of 
kin to recover of the administrator their share of i t .  His 
Honor, pro formn, gave judgment for the defendant, and 
the relators appealed. 

Badser for the relators. 

Deuereux and J. H. Bryan, for the defendant. 

DANIEL, Judge, after stating the case proceeded.-The 
question submitted for the decision of this Court is, whether 
the perishable property which Benjamin Reddick, the 
intestate, received under the will of his fi3ther John 
Reddick, belonged to him absolutely, so as on his death, it 
should go to his next of kin; or whether, on his death 
without issue, it should go over to his mother for life by 
virtue of his father's will. The judge below was of opinion 
that on the event which happened, viz. Benjamin dying 
and leaving no issue in the lifetime of his mother, the pro- 
perty in dispute went to the widow of John Reddick for 
life, by force of the executory devise in his last will. The 
plaintiffs have appealed from this decision. 

Ever since the case of Forth v. Chapmun, 1 Peere 
Williams's Rep. 663, the principle has been considered as 
well settled, both in England and this country, that in a 
bequest of personal property to a legatee, and if he dies 
l L  leaving no issue," or dies a leaving no heir," then the 
property to go over to another, the limitation over is not 
too remote, but is good as an executory devise. The 
word " leaving," confines the time of the vesting of the 
property in the executory devisee, to the period of the 
death of the first taker. Ede Jones and n7$e v. Spaight's 
Heirs, 1 Car. Law Reps .  544. We are of the opinion 
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Dm. 1837. that the limitation over by the will of John Reddick of the 
MILLER personal property, which is the subject of this suit, is in 

Chairman, 
2). 

law good; aad that the relators, as next of kin of the 
WLLIAMS, intestate, Benjamin Reddick, are not entitIed to any share 

of it. The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

MICHAEL GARMON v. DANIEL BARRINGER. 

In  an originolattachment, any defect in the affidnvit is waived by appearance 
and pleading in chief. 

The cases of Powell v. Hanipton, Conf. Rep. 86, Fyson v. Person, 2 Hawks, 
336, and Luvender v. Pritchard, 2 Hay. 337, approved. 

THIS was an action of AssunIPsIT, instituted in the 
County Court of Caharras, by original attachment. T h e  
plaintiff gave the usual bond for prosecution, in which he 
was joined by one Miller, as his surety. The  writ stated 
the oath of the plaintiff, that the defendant was an inhabi- 
tant  of another state. But the affidavit returned set forth 
only the amount of the debt. The defendant replevied the 
estate attached, and pleaded non assumpsit; on which 
issue was joined, a trial had, and a verdict and judgment 
given for the plaintiff; from which the defendant appealed 
to the Superior Court. 

On the last Circuit, before his Honor Judge TOOMER, 
the defendant moved to quash the writ, for the defect in 
the affidavit; which was refused. 

Upon the trial of the issue, the plaintiff, wishing to use 
as  a witness a person who was the administrator and one 
of the next of kin of Miller, the surety moved for lleave 
to give another bond, with other sureties, and to have the 
first cancelled. T o  this the defendant objected, that the 
Court had no power to change the bonds, or discharge the 
first surety. But His Honor allowed the motion ; and the 



OF NORTH CAROLINA. 503 

witness was examined ; and a verdict being returned for Dm. 1837. 

the plaintiff, the defendant appealed. GARMON . 
U. 

No counsel appeared for the defendant. Bnnnr~asn. 

D. F. Caldzcell, for the plaiotiK 

RUFFIN, Chicf Justice, having stnted the case as above, 
proceeded as follows :-In the opinion of this Court, there 
is no error on either of the points made in the exceptions. 

The failure of the plaintiff toentitle himself to the parti. 
cular writ, by.making an affidavit to the foreign residence 
of the defendant, cannot be taken advantage of now, 
according to the rule, that objections to the process are 

~ waived by a plea in bar. Besides that, the 26th section 
of the act of 1777 (1 Rev. Stat. c. 6, sec. 3,) provides ~ particularly, that if an attachment be issued without bodd 
and afidavit taken and returned, as mentioned in the 
previous section, it shall be abated on the plea of the 
defendant." The fourth resolution in Pozoell v. Elampton, 
Conf. Rep. 86, is, that the matter must be put on the 
record by plea, and cannot avail on a writ of error, 
where the judgment was by default. Without reconsider- 
ing that point, we think that the statute must, at  the least, 
mean, that where the defendant does appear, the defect 
may and must be pleaded in abatement according to the 
general principles of pleading; and, consequently, the 
defect is cured by the plea in bar. Upon the 

Upon the other point, the case of M'Culloch v. Tysoa trial of an 
action com- and Person, 2 Hawks, 336, and the previous one of by 

Lavender v. Pritchard, 2 Hay. Rep. 337, authorize the original 
attach- 

acts of the Court. Those were cases of appeal bonds, on ment, the 

which the judgment may be summary: and yet they ~ , " ~ ~ ~ ~ ~ , Y  
were cancelled, and others substituted to let in a witness. bcnd exe- 

The purpose of the statutes is to secure the opposite i::::? 
party. If that be done, there is no reason, founded in the procesa 

to be can- justice, why a witness may not be made competent in this celled. and 

manner. 

PER CUBIAM. 
given in 

Judgment affimed. order to 
enable the 
plaintiff to 
examine a 
surety to lt 
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0. 
HARBIN. JAMES MARTIN et al. Ex'rs v.  JAMES F. HARBIN. 

The possession of a slave by a donee under a parol gift made since the act of 
1806, (1 Res. Stat. c. 37, see. 17,) is that of a bailee, and no length ofsueh 
possession will bar the title of the donor, but if he demand possession, 
and the donee refuses to deliver up the slave, claiming him as his own, his 
possession then becomes adverse to the donor, and after three years will 
bar his action. 

THIS was an action of DETINUE, to recover a slave, by 
the name of Harvey. Pleas, non detinet and the statute of 
limitations. 

On the trial at Wilkes, on the last Circuit, before his 
Honor Judge TOOMER. it appeared, that the defendant had 

L married a daughter of Thomas Fletcher, the plaintiff's 
testator, who owned the slave in question, and in Sep- 
tember, 1828, had sent him to the defendant, in whose 
possession he remained until the bringing of this action. 
The defendant's wife having died, her father, by letter, on 
the 14th of March, 1829, demanded the slave of the defen- 
dant, who refused to deliver him up, saying that the slave 
belonged to him. Fletcher, afterwards, on the first of 
April, of the same year, again wrote to the defendant 
demanding the slave, and sent an agent to receive him, and 
threatened to bring an action in case of a refusal. The 
defendant again refused to deliver up the slave, and 
retained him claiming him as his own. Fletcher died in 
the year 1835, and the plaintiffs, as his executors, after a 
demand and refusal, brought this action in the month of 
October, 1836. 

His Honor charged the jury, that the original possession 
of the slave by the defendant, was but a bailtnent, and 
transferred no title: that the bailment was revocable a t  
the will of the bailor: that if the plaintiff's testator 
demanded the slave at the times mentioned in the two 
letters produced in evidence, and the defendant refused to 
surrender him, and claimed him as his own, and that 
refusal to surrender, and claim of title by the defendant was 
made known to the bailor. then the bailment was at an 
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end, and the bailee became a wrong-doer. His possession D~c.1837. 

immediately became adverse to that of the bailor, to whom MARTIN 
V .  

a cause ofaction then accrued ; and if this adverse posses- HARnrN. 
sion was continued by the defendant for more than three 
years, then the plea of the statute of limitations was sup- 
ported and the suit was barred. The jury found a verdict 
for the defendant, and the plaintiffs appealed. 

Devereux, for the plaintiffs. 
D. F. Callwell, for the defendant. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded :-We have examined this case, and are unable to 
discover any error in the charge of the Court to the jury. 
I t  is a case completely within the principle decided by 
this Court in Powell v. Powell, 1 Dev. & Batt. Eq. Rep. 
379. The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

JOHN COPELAND a. PETER ISLAY. 

A constable cannot, under a warrant, nor by virtue of his office, make an 
arrest out of his own county, although under a reasonable belief that a 
felony has been committed, and that the person arrested was the felon. 

THIS was an action of TRESPASS VI ET m n m  for false 
0 imprisonment, tried at Guilford, on the last Circuit, before 
his Honor Judge SAUNDERS. Plea, not guilty, and a special 
justification under process. It appeared upon the trial, 
that the store-house of one Jedediah Smith, in the county 
of Guilford, hod been broken open, and money and other 
articles of value taken therefrom : that Smith had gone 
before a magistrate, and upon oath charged the plaintiff 
and one Conrad Sheppard, his father-in-law, with the 
offence: that the defendant was present and heard the 
oath of Smith : that a warrant against the plaintiff and 
his father-in-law was delivered to the defendant, who was 
a constable in the county of Guilford : that the defendant 
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Drc.1837. went with his warrant to the house of Sheppard, with 
COPI.LAND whom the plaintiff was then living: that Sheppard was a t  

home, and was arrested, but thc plaintiff not being there, 
the defendant went in pursuit of him, and found him in the 
county of Orange, engaged in his ordinary business, and 
there arrested him: that the plaintiff, on being told the 
charge against him, expressed his willingness to go, but 
the defendant said he felt it his duty to conjine him; and 
did in fact tie his arms behind his back, and carried him 
thus confined before the magistrate in Guilford county, 
where he was untied and put under guard. For  the 
plaintiff it was contended, that whatever authority the 
warrant might give the defendant to arrest in the county 
of Guilford, it gave none to arrest in the county of Orange ; 
and that a t  all events the plaintiff was entitled to recover 
damages for the excess of autliority in tying him when 
there was no necessity for so doing: and the plaintiff's 
counsel moved the judge so to charge the jury. But his 
Honor charged them that a constable had the right to 
arrest on reasonable grounds for believing that a felony 
had been committed ; and that it was his duty to arrest, 
when informed of that fact: that "if  the jury were satis- 
fied of the felony, and that the defendant, a constablc, was 
present, and heard the oath of Smith charging the plain- 
tiff, it was such information as justified him in arresting 
the plaintiff, with or  without a narl-ant." That  as to the 
excess complained of in the defendant's having tied the 
plaintiff, that question did not arise under the pleadings, 
as the plaintiff had replied generally to the defendant's 
plea of justification. Therc was a verdict and judgment 
for t2:c defpndant ; and the plaintiff appealed. 

J. T. illbrehead, for the plaintiff. 

W. A. Graham, for the defendant. 

DANIEL, Judge.-The plaintiff prayed the judge to 
charge the jury, that whatever authority the state's war- 
rant  might give the constable, the defendant, to arrest in 
tile county of Guilford, he had no authority to arrest in 
the county of Orange. The Court did not charge as 
prayed, but told the jury, that a constable has the right 
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to arrest on reasonable grounds for believing that a felony 
had been committed, and that the person arrested was the 
felon, either with or without a warrant. The judge's ISLAY. 

charge is certainly law, as far as it goes. I f  a constable 
or  other officer htis reasonable grounds for bdieving that a 
party charged was guilty of felony, though he turn out to 
be innocent, and although no felony whatever has been 
committed, the officer is justified in arresting. DntA v. 
Russell, 15 Eng. Corn. L a w  Rep. 463. Fox V. Gaunt, 3 
Barn. & Adol. 798. Beclctoith v. P ldley ,  6 Rarn. & Cress. 
635. But the charge was not co-extensive with, nor in 
answer to the prayer of the plaintiff. So far as thecharge 
went, the plaintiff had admitted in the preliminary part of 
his prayer, if the act were done in Guilford; but that to 
which he wished a categorical answer, viz., was the 
defendant, as constabZ~, armed with the warrant, autho- 
rized to arrest out of his own county? This part of the 
prayer was not -answered by the judge. Or, if it can be 
collected from the case to be answered, it was the opinion 
of the judge, that the defendant, being a constable of Guil- 
ford, might, either by virtue of his warrant, or  ex oficio, 
arrest in Orange. The  law is, that an officer must proceed 
to arrest a t  some place actually in his own county; 1 H. 
Black. Rep. 15 n ;  1 Lord Ray  Rep. 736 ; for if the arrest 
should be made in fact out of the proper county, an action 
of trespass for the imprisonment might be sustained. 3 
Chitty's Gen. Prac. 354. The legislature has authorized 
constables to arrest on bays, rivers or creeks, adjoining 
their counties, and return the precepts to a justice of their 
own county. (1 Rev .  Stat. c .  24, sec. 9.) 

T h e  defendant's counsel in  this Court now contends, that 
a felony bad actually been comillitted by some one in 
breaking Smith's store-house, and stealing money there- 
from: that the defendant had reasonable grounds to 
believe it was the plaintiff, as he was present when Smith 
made his affidavit and charged the plaintiff with the 
felony; and that he was justified in arresting him any- 
where, in his character of a priuate citizen ; and as he 
did arrest the plaintiff' in  Orange, under a reasonable 
belief that he was the felon, he had a right to carry 
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D~c.1837- him before a magistrate of the neighbouring county of 
c o r m n ~ ~  Guilford, to be examined-the evidence being there. 

The  answer we make to this argument is, that admitting 
a private person may arrest, where a felony has in fact 
been committed, on ~~easonable grounds of belief, that the 
person arrested is the felon, (1 Chitly7s Gcn. Prac. G20, 
15 Eng. Corn. Law Rep. 463,) still that did not seem to 
be theiuestion decided by the judge, or the point contro- 
verted in the Superior Conrt. The case seemed to rest on 
the question, whether the defendant, being a Guilford con- 
stable, had a right to arrest the plaintiff in Orange, either 
by  force of the warrant, or by virtue of his office, under a 
reasonable belief that a felony had been committed, and 
that the plaintiff was the felon. Upon that point (as we 
understand the case, which is badly made up,) we are  of 
opinion the judge was mistaken as to the law. W e  there- 
fore think it is but right, that the case should be again 
submitted to a jury. I t  will be understood that we give 
no opinion whether the defendant has made out, or  can 
make out, a valid justification for the trespass imputed to 
him in his character of a citizen. There must be a new 
trial. 

PER CURIAM. Judgment reversed. 

EDWARD HOBBS et Uxor v.  WILLIAM EUSH. 

Upon a motion to bc admitted a party to a snit under the act of 1798 (1 Reo. 
Stat. c. 2, sect. 4,) suggestin2 that the person movlng had married the feme 
crole ~~luintiff, m y  objections to the validity of the marriage must be then 
made, or on an  application afterwards made for rescinding the order of 
admission as  having been inlprovidently made. But whi!e such order 
remains in force, no evidence call be received on the trial ofthc cause upon 
the issues, for the purpose of impeaching the validity of the marriage. 

T m s  was an  action of DETINUE for several slaves, insti- 
tuted in  September 1834, in the name of Mary Taylor, a 
woman of non sane memory, by her guardian and com- 
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mittee. Plea, non detinet, and issue thereon. Pending DEC. 1837. - 
the suit, Edward Hobbs, in 1835, intermarried with the Horn 

21. 
feme ~IaintifT, and a t  the next term was, on hi3 motion, B,,,. 
permitted to give a prosecution bond, and admitted a 
party of record, as husband of the original plaintiff, with 
leave to prosecute the suit. 

On the trial a t  Gates, on the last Circuit, before 
PEARSON, Judge, it was not disputed that the slaves had 
belonged to Mary Taylor ; and the defendant claimed title 
by a bill of sale, executed by her in 1833. The  plaintiffs 
insisted that the conveyance was void, by reason of her 
mental incapacity a t  that time ; and offered in evidence 
the testimonyof witnesses to that effect; and also an inqui- 
sition taken in July, 1834, in which it was found that for 
ten years preceding she had been non cornpos, and incapa- 
ble of making a contract. The defendant then offered in 
evidence, the testimony of the same witnesses, given 
upon cross-examination, that Mary Taylor was then 
about fifty years of age, and had been from her birth an  
idiot. 

T h e  defendant thereupon insisted that if the evidence 
on the part of the plaintiffs was sufficient to establish the 
incapacity of Mary Taylor to make the contract ofsale in 
1833, it was also to be inferred from it that she was 
incapable of contracting marriage in 1835; and moved 
that the plaintiffs should be non-suited. But the Cour t  
refused the motion. 

T h e  defendant further insisted, that if, upon the whole 
of the cvidence, the jury should be of opinion that the 
incapacity of Mary Taylor existed both a t  the time of 
the sale, and at  the time of the rnariage, then the marriage 
was void as well as the sale, and the verdict ought to be 
in favour of the defendant ; and he prayed the Court so to 
instruct the jury. But the Court also refused to give 
the instructions as aslied ; and the defendant excepted on 
both grounds, and after a verdict and judgment for the 
plaintiffs, he appealed. 

lredell and Heath, for the plaintiffs. 

Deverrux, for the defendant. 
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1837. RUFFIN, Chief Justice, after stating the case as above, 
I h ~ s  proceeded as follows :-The substance of each exception 

2). 

c ~ ~ ~ ,  is, that the existence ant1 validity of the marriage was 
involved in the issue made between the parties. I t  does 
not seem nmterial, therefore, to advert to the different 
modes ,I which tile question was presented ; for if, as is 
the opinion of the Court, the defendant cannot upon trial 
of that issue, disprove the marriage, it follows that the 
proof of it is not incumbent 011 the other side; and that 
a n o ~ ~ s u i t  could not be ordered for the want of such proof. 

Until our act of 1793 (Rev. Slat. c. 2, sec. 4,) if a mnr- 
riage took place pendente lite, the husband could not 
become a par ty ;  but the action might be abated therefor 
upon plea of the defendant, since the last continuance; 
or, if that matter was not pleaded, the suit proceeded in 
the name of the feme, as if she were still sole. Lee v. 
Muddox, Leon. 168. Morgan v. Paynter,  6 T. R. 265. 
Coverture of the plaintiff caunot, at  common law, be 
pleaded in bar, but in abatement only. Milner v. Milner, 
3 T R. 627. Of the same nature, in an action brought 
originally by husband and wife, is the defence that they 
are  not husband and wife ; either because they were never 
married, or that the marriage was void. In  Dickerson et 
Uxor v. Davis, 1 Strange, 460, on not guilty in trespass for 
assault on the wife, the defendant would have given in 
evidence, that the man had a former wife still living, 
insisting that the plea did not go barely to say that the 
defendant did not beat the woman, but that he did not 
beat the man's wife; so that he was not entitled to darn- 
ages. But the evidence was rejected, the Chief Justice 
P R A T ~  saying, that it might have been pleaded in abate- 
ment, and unless so pleaded, the honestest couple might be 
surprised and branded for adultery. Mr. Justice BULLER 
lays it down in general terms, that in all actions by baron 
and feme, unless the n~arriage be specially denied by plea, 
it is admitted. Bull. N. P. 20. It seems, then, to be set- 
tled law, that in suits brought by husband and wife, the 
marriage is not involved in the general issue, and can be 
questioned only by putting it directly in issue. 

The act of 1708 alters the common law, and prevents an  
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abatement upon marriage, at least if the husband makes DEC. 1837- 
himself party at the next term. The inquiry is, how the H o w  

0. 
invalidity of the marriage, which has in fact been cele- B,,,. 
bruted, is to be raised and determined in such a case. It 
certainly cannot be pleaded in abatement of the action 
brought by the feme while sole ; for it would be absurd 
to abate her suit upon the allegation that she was not 
married. But it does not follow, that the general issue 
shall involve the question more in this case, than it would 
if the action had been brought at first by husband and 
wife. The period of determining the character of the 
person must be when he applies to become a party; and 
the mode, by the Court, by whose leave he is admitted. 
Hecanpot be admitted till he shows the marriage; for his 
only title to admission depends on that fact, and the order 
for his admission states him to be the husband. The invalid- 
ity of the marriage cannot therefore be urged as an objec- 
tion to his prosecuting the suit to which he has been made 
a party, as Iiusband; but ought to have been brought 
forward as an objection to his being made a party at all. 
The statute provides, that the husband may bc made a 
party on n~otion ;" and that 6 6  the suit shall afterwards 
be carried on as if he and his wife had been originaHy 
plaintiffs." It is analogous to an application to carry on 
a suit in a representative character. Although theevidence 
af the character assumed may be more simple and direct 
in the one case than the other, the legal principle is the 
same. When one is brought in under a scire fucins as the 
executor of a deceased defendant, whether he can make 
any other defence or not, there is no doubt that he can 
deny that character by plea. But when a plaintiff dies, 
his executor is made a party on motion, and without pro- 
cess, and is entitled to a trial instanter, or a t  the next 
term, a t  his election ; and because, by construction of the 
etrttutes this is done on motion, the admission of record is 
deemed a definitive adjudication of the representative 
character. 1 Hay. Rep. 455. 2 Hay. Rep. 66. Regula 
Generalis, stated by Judge TAYLOR, Tayl. Rep. 134. The 
person applying must satisfy the Court that he is executor, 
and unless admitted by the opposite party must produce 
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DE. 1837. his letters testamentary. The admission of record implics 
l~~~~~ either that the defendant did not insist on the production 

of the letters, or that they were exhibited. Hence after 
Buss. 

the order is once made, i t  is too late to contest the fact of 
of his being executor. This was determined on a writ of 
error, in Wilson v. Codman's Ex'rs, 3 Cranch, 193 ; the 
provisions of the act of Congress being similar to our own 
for reviving of actions. The same view was taken by t h i s  
Court of the effect of an order of revivor in equity, in 
Macnair v. Ragland, 1 Dev. Eq. Cases, 533; it being 
deemed conclusive of the representative character, and to 
dispense with the proof of it on the hearing of the revived 
suit. Those conclusions have resulted necessarily from 
the interpretation which made the statutes require a deci- 
sion on motion. The same consequence must be yet more 
necessary on the act of 1798, which uses those very words. 
As the party applies by motion, and no process and no plea 
are given, and no delay of 1ria1'~rovided for, but the suit 
is to proceed as if the action had been brought by husband 
and wife, the character of the applicant, whether husband 
or not, is involved in the application, and is decided in 
granting the motion. I t  might have been contested at the 
time; or, on a proper application, afterwards, the Court 
might have amended by rescinding tile former order, if 
improvidently made. But while it stands, i t  is definitive 
of the existence of a legal marriage ; and evidence to the 
contrary on the trial, would be liable to the objection, that 
it was contradictory to the record itself'. Reviewing the 
judgment as a Court of error, it is not competent, in the 
present state of the case, to this Court, to pass on the pro- 
priety of the original order of admission, nor of any that 
might, on proper grounds, have been made to correct it. 
Ou the trial the question made by the defendant was not 
open; and therefore the refusal of the instruction prayed 
was not erroneous, but proper. 

PER CURIAM. Judgment affirmed. 
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v. 
RICHARD H. ALEXANDER, Assignee, v. ALEXANDER OAKS. OAKS. 

A bond for the payment of a certain sum in '&bank stock, or lawful money 
of the United States," is not negotiable under the act of 1786, (1 Kev.Stut. 
a. 13, sect. 3,) so as to enable the assignee to sue ill his own wme. 

THIS was an action of DEBT, brought by the plaintiff as 
assignee, against the maker and endorser of the following 
sealed instrument, to wit :- 

a( 1400. Thirty days after date, I promise to pay, 
William W. Long, or order, the sum of fourteen hundred 
dollars, in bank stock, or lawful money of the United 
States, for value received, this 4th November, 1831. 

A. OAKS. [ L. s.]" 

On the instrument was the following endorsement, viz : 
I assign the within, to R. H. Alexander, trustee, 24th 

Nov. 1834. 
W. W. LONG.'' 

Upon the trial a t  Rowan, on the last Circuit, his Honor 
Judge TOOMER was of opinion, that the instrument 
declared on was not negotiable, so as to enable the 
assignee to sustain an action in his own name; whereupon 
he submitted to a non-suit and appealed. 

Badger and Boyden, for the plaintiff. 
D. F. Caldwell, for the defendant. 

DANIEL, Judge.-The only question submitted for our 
decision in this case is, whether the single bill or bond 
declared on is negotiable, so as to enable the plaintiff as 
assignee to sue in his own name. The bond is drawn for 
fourteen hundred dollars payablea6 in bank stock or lawful 
money of the United States." By the act of 1762, (1 
Rev. Stat. c. 13, sec. 1,) promissory notes drawn for the 
payment of money, were made negotiable and assignable 
over, in like manner as inland bills of exchange are by the 
custom of merchants in England ; and the person to whom 
the same is assigned, may maintain an action on the same, 



514 IN THE SUPREME COURT 

DEC. 1837. as in cases of inland bills of exchange. The legislature, - 
ALPLYANUER in the year 1786, (1 Rev. Stat. c .  13, sec. 3,) enacted, 

v. 
o,,, 66 that all bills, bonds, or notes, for moncy, as well those 

with, as those without seal, shall be held and deemed to 
be negotiable, and all interest and property therein, shall 
be transferable by endorsement, in the same manner, and 
under the same rules, as notes called promissory, or nego- 
tiable notes, have heretofore been ; and the endorsee, in 
his own name, may have and maintain his action, &c. as 
endorsees of notes, called promissory, or negotiable notes." 
Thus, it seems, that notes and bonds to be negotiable 
under theaforesaid acts, must stand upon the same footing, 
and be governed by the same rules, as inland bills of 
exchange are by the law merchant. Bills of exchange to 
be negotiable by the law merchant, must be drawn for the 
payment of money absolutely, and not for the payment of 
money and performance of some other act, or in the alter- 
native. Chitty on Bills, 45. A written promise to pay 
three hundred pounds to B., or order, in  three good East 
India bonds, was held not to be negotiable within the 
statute of Ann. Buller's N. P. 272. If a bill is not nego- 
tiable upon its face when drawn, it cannot afterwards 
become so by circumstances arising ex post facto. Bay- 
ley on Bills, 9. Kingston v. Long, Chitty on Rills, 42, 
note. Hill v. Holford, 2 Bos. & Pul. 418. In the case 
before the Court, the bond is not for the payment of money 
absolutely : the obligor had his election, before or at the 
day of payment, to discharge i t  by transferring fourteen 
hundred dollars worth of bank stock to the obligee. In 
New York, the Courts hare gone the length of holding, 
that a note, payable in bank notes, current in the city of 
New York, is a negotiable note within the statute. Bank 
paper, i n  conformity with common usage and understand- 
ing, is (say they) regarded as cash; and, therefore, that 
the note meant the same as if payable in lawful current 
money of the state. Keith v. Jones, 9 Johns. Rep. 120. 
Judah v. Harris, 19 Johns. Rep, 144. But in the states of 
Massachusetts and Pennsylvania, it has been held, that 
notes or bills payabIe in the notes of their chartered banks 
a re  not nrgo~iable, and the endorsees cannot sue in their 
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own names. Jones v. Fales, 4 Mass. Rep. 245. M'Cor- DEC. 18s. 
mick v. Trotter, 10 Serg. & Rawle, 94. But bank stock ALEXANDE~ 
has in no state ever been considered or regarded as cash; o : ~ .  
the instrument is, therefore, not negotiable according 
to the authorities before cited. We  are of the opinion that 
the judpn~ent rendered in  the Superior Court was correct ; 
and the same is affirmed. 

PER CURIAM. Judgment affirmed. 

DEN ex dem. EDWIN C. DANCY et at. u. REDDlNG SUGG. 

A claim to land without possession, does not raise the presumption of u 
grant. It is also incompetent to show a mistake in the description of a 
deed. In both cases, it is nothing more than the party's own declaration, 
which, unsustained by accompanying acts, is not evidence for him, nor for 
any person setting up a derivative title under him. 

Hearsay evidence as to boundary post litem motam is inadmissible. 

EJECTMENT, tried at Edgecombe, on the last Circuit, 
before his Honor Judge NASH. 

On the trial, the only question was, whether a certain 
line of the defendant's land should run from an admitted 
point, north 85" east, or south 85" east. The defendant's 
deeds called for the latter course ; and it was admitted that 
he, and those under whom he claimed, had had possession 
up to the line so run, for forty years ; but between that 
and a line run north 85" east, he, and those from whom 
he derived title, never had actual possession. The defen- 
dant alleged that there had been a mistake in drawing the 
deeds which he produced in support ofhis title; that instead 
of the disputed line running "south 85" east," it ought to 
have been written north 85" east ;", and in order to show 
this, he offered to prove that those under whom hederived 
title, had always claimed to the line running " north 85' 
east ;" and contended, that if it was not evidence to show 
the mistake, such claim when continued for forty years, 
was evidence from which the jury might presume a grant 
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for the land up to the line claimed. But this testimony 
was rejected by the Court. The defendant then offered to 
prove by a witness, that two old men, then dead, had 
shown him the line running north 85" east, as the dividing 
line between the land of the lessors of the plaintiff, and the 
defendant; but it appearing that the defendant had taken 
the two old men, together with the witness, to the line, 
after the contest had arisen between the parties as to 
the line, the Court excluded the testimony. The jury 
returned a verdict for the plaintiff; and the defendant 
appealed. 

The Attorney-Geneqal and Badger, for the defendant. 
Iredell and B. F. Moore, for the plaintiff's lessors. 

RUFFIN, Chief Justice.-The hearsay from the two 
deceased persons, being post litem moturn, was inadmissible 
evidence. 

The claim of a line different from that of the deeds under 
which the claimants derived title, is likewise incompetent 
for either of the purposes for which i t  was offered. A 
claim merely, without possession, is nothing more than the 
declaration of the party himself. I t  cannot found the 
presumption of a grant for the land beyond the lines 
described in the deed ; for there can be no such presump- 
Qion, where there is no possession. Nor in like circum- 
'stances does such a claim, or rather declaration, tend in 
the least to establish a mistake in the description contained 
.in the deed. The party's own declaration, unsustained by 
accompanying acts, is not evidence for himself; nor can 
it be offered by those who set up a derivative title under 
that party. There being no possession beyond the deed 
is conclusive on both points. The declaration, by itself, 
tends to establish nothing. In Jones v. Huggins, 1 Dev. 
Rep. 223, an ancient survey was rejected, though urged 
not to be the act of the party, but of the surveyor who 
was then dead. 

The exceptions being confined to the question of 
evidence, in which no error exists, the judgmeut must be 
affirmed. 

PER ~ U R I A M .  Judgment afirmed. 
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a. WILLIAM MASTIN, Administrator of JEFFERSON MASTIN v. 
WAV(IHI 

WILLIAM P. WAUGH. 

If, upon the pleas of nonassumpsit and the stutute of limitations, the jury find 
both the issucs in favour of the defendant, it will be unnecessary to consi- 
der the propriety of the instructions given in relation to the latter plea. 

In order to repel the statute of limitationa, there must either be an exprees 
promise to yay, or an explicit acknowledgment of a subsisting debt. 

AS~U~IPSIT, brought by the plaintiff to recover compen- 
sation for the services of his intestate, as a clerk in the 
store of Benjamin J. Parks & Co., of' which firm the 
defendant was a member. The services were rendered 
from the 1st November, 1822, till the 20th October, 1825; 
and the account produced on the trial by the plaintiff 
exhibited a claim to compensation for that period. Pleas, 
" The general issue and the statute of limitations;" and 
upon the issues joined on these pleas the case was tried 
at Wilkes on the last Circuit, before his Honor Judge 
TOOMER. 

The suit was commenced in 1836; and it was admitted 
by the plaintiff, that the statute was a bar, unless there 
had been a subsequent promise or acknowledgment to 
take the case out of it. For this purpose he relied upon 
certain circumstances which had occurred between the 
defendant and himself in the winter of 1834 or 1835. At 
that time there was an attempt to settle the partnership 
accountsof Benjamin J. Parks & Co. before an arbitrator, 
and the plaintiff and defendant were both present; the 
plaintiff attending as administrator of Asbrose Parks, one 
of the partners. On that occasion the plaintiff, as adminis- 
trator of Jefferson Mastin, brought forward the present 
claim ; upon which, the witness stated, many warm 
words passed between plaintiff and defendant, in relal ion 
to it, and much excitement was exhibited by them ; but no. 
admission was made of it,either by the defendant, or Ben- 
jamin J. Parks," another partner then present. The 
defendant, on his part, then introduced an account in the 
handwriting of the intestate, JefKerson Mastin, charging 
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h. 1837. the defendant with hire ns clerk in his service from 
Mnsnx ber, 1825, till, June, 1827-which ~ 7 a s  credited with ~ 1 1  

payment, and closed. H e  also produced an account in t he  WAUGH. 
handwriting of the plaintiff, charging the defendant with 
like services of his intestate fiom July, 1827, till his death, 
i n  the following November, which was also credited with 
full payment, and dated in 1829. From these two papers, 
connected with the lapse of h e ,  the defendant contended, 
that the jury might infer a payment of the present demand. 
On the plea of the statuteof limitations, his Honor instruct- 
ed the jury, that " to revive the remedy, or to prevent the 
bar of the statute, there should have been an express 
promise to pay, or an explicit acknowledgment of a sub- 
sisting debt, from which the law could imply a promise." 
The jury found both the issues in favour of the defendant; 
and the  lai in tiff appealed. 

Devereux, for the plaintiff. 
D. F. Cakclwell, for the defendant. 

RUFFIN, Chicf Justice.-If the instruction excepted to 
were deemed erroneous, the Court could not reverse the 
judgment, since the jury found for the defendant, as well 
upon the first issue on non assumpsit, as upon the statute 
of limitations. Norisey v. Bunting, 1 Dev. 3. Bullock v. 
Bullock, 3 Dev. 260. This was probably deemed the 
truth of the case, since there certainly was evidence from 
which payment might be cogently inferred. 

But we are likewise of opinion, that there was no evi- 
dence to take the case out of the statute of limitations. 
The only witness of the plaintiff stated, that " no admission 
of the claim was made," either by the defendant or his 
partner. Upon this, the proper instruction, in the opinion 
of the Court, would have been simply that the plaintiff's 
action was barred ; for there was nothing to prevent the 
operation of the statute. There was no credit to be 
weighed; nor any fact deposed to from which the jury 
ought to be permitted to infer as a fact, the acknow- 
Iedgmen t of the debt. Moreover, if there had been such 
evidence, the rule of law is conceived by the Court to be 
precisely as it is stated in the plaintiff's exception to have 
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been delivered on the trial-that there must either be an DFC. 1827. 
express pronlise to pay, or  an explicit aclinowledgrnent of M ~ m x  

n. a sut~sisting debt,from which the law can imply a promise. w,,,,. 
Terms, either exactly the same, or a t  all events, of 
equivalent import, were adnpted by this Court, a t  the 
last term, in the case of Snzailwood v. Smnll~~.ood, (see ~~''~~~~f 
ante, p. 330,) as expressing our sense of the modern ndju- ". s,,,,,u. 
dications. Having so recently d~scussed this question, and 

p. 3-0. ap. 
endeavoured to establish the principle in this state, further proved. 

observations on the subject seen] not now to be called for. 

PER CURIAN. Judgment affirmed. 

JOHN HINTON a. JOHN J. OLIVER. 

I f  a scire facias be sued out upon a judgment of more than ten years' stand- 
ing, without motion, supported by an affidavit of the debt being due, the 
judgment unsatisfied, and the defendant living, it may be set aside for 
irregularity, provided the objection be taken in the first instance; but if 
the defendant pleads to the merits, he cannot afterwards avail hin~self of 
this irregularity. 

THIS was a SCIRE FACIAS, issued from Caswell County 
Court, a t  its April Sessions, 1832, to revive a judgment 
which had been rendered in that Court, a t  its October 
Sessions, 1821. Upon that judgment it appeared that an  
execution had issued returnable to January Term, 1822, 
and returned fi nothing to be found," and it did not appear 
that  any other execution had ever issued. On the return 
of the scire facias, the defendant entered his appearance, 
and pleaded nu1 tie1 record,payment, a n d  set-of; and the 
cause was continued from term to term, until Ju ly  Term, 
1835, when it came on for trial; and a jury being empan- 
nelled, before any evidence was offered, the defendant's 
connsel moved to disrniss tile sci. fu., because it had been 
issued without motion, and without a n  affidavit ; and it 
was  dismissed accordingly : upon which the plaintiff 

VOL. 11. 
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1837. appealed to the Superior Court, where his Honor Judge 
HINTON S A U N D E B S , ~ ~ ~ ~ ~  last Circuit, affirmed the judgment below ; 
o&,. and the $ahtiff appealed. 

J. T. Morehead, for the plaintiff. 

W. A. Graham, for the defendant. 

GASTON, Judge.-The rules of practice in our Courts of 
law, M hen not otherwise settled, have been modelled after 
those which obtained in the Court of King's Bench, before 
the Revolution. According to the old established usages of 
that Court, when a judgment was of more than seven, but 
less than ten years' standing, the plaintiff could not have 
a scire facius, without a side-bar rule ; if the judgment had 
been above ten years old, there must be a motion to the 
Court, supported by an afiidavit of the debt being due, the 
judgment unsatisfied, and the defendant living ; upon which 
the rule was absolute in the first instance; unless the 
judgment were of more than twenty years' standing, and 
then there must be a rule to show cause. We have no 
side-bar rules here, and therefore a scire facias may issue 
as of course upon a judgment which is not ten years old. 
But the residue of the rule of practice in the Court of 
King's Bench has obtained also in our courts. 

The scire fucias in this case issued irregularly, and 
might have been set aside on objection being made to it in 
apt time. But it is a well-settled rule, that where there 
has been irregularity in process, and the party having 
right to object thereto do not malie the objection as early 
as may be, or as is corninonly said, " in the first instance," 
he cannot afterwards revert to that irregularity. If he 
overlook it, and take subsequent steps in the cause, he 
thereby waives his objection. In the present case, the 
defendant appeared to the scire facias, pleaded to the 
merits, put his cause upon these pleas, and after repeated 
continuances, n~oved to dismiss the scire fucias, because it 
was sued out not in conformity to the prescribed mode of 
proceeding. In our opinion, the Court erred i n  granting 
.the defendant's prayer. The judgment of the Court below 
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,k t0  be reversed ; with directions to that Court to proceed Dm. 1837. 
-.- 

to the trial of the issues in the cause. HINTON 
2). 

PER CERIAM. OLIVER. Judgment reversed. 

JOHN A. MEAD v. JOSEPH YOUNG and ALFRED BOYD. 

An arrest is an actual interference with the person, or a compulsory restraint 
of it. But these tcrms are not identical; and where an officer, having n 
warrant, went to the defendant, and informing him of the fact,said to him. 
" do you submit ?" and he answered," certainly," and went with thc officer 
before a magistrate, and there entered into a recognizance to answer the 
charge ; it was held, to be such an arrest as amounted to an imprisonment 
of the person. 

A warrant to arrest persons neither nsmed nor described, is void. And 
one reciting that A. B. company" had committed an offence. and 
commanding the officer to apprehend "said company," will ot &ti$ 
the arrest of any person; for the mandatory part does not direct the 
taking of,A. B. by name, or by any description, and it is not helped 
by the recital; for the words "said company," refer only to the company 
with A. B. and not to A. B. himself. 

Criminal process, defective for uncertainty in the description of the defendant, 
is not aided by the act of 1794, (Rev. ch. 414,) providing that warrants 
shall not be set aside for want of form ; for that act, in its terms, applies 
to civil process only ; and, besidcs, the descriptionof the defendant ismatter 
of substance. 

I n  an action of trespass and false imprisonment for an unlswful arrest, it in 
admissible to prove that the plaiutiff paid the defendant a certain sum of 
money on account of the transaction for which the arrest was made, in 
order to show the animus which influenced the proceedings. 

THIS was an action of TRESPASS VI ET ARMIS, for an 
assault and false imprisonment. Pleas, the general issue, 
and justzjicittion under process. 

Upon the trial of the cause at Rockingham on the last 
Circuit, before his Honor Judge SACNDERS, i t  appeared in 
evidence that the defendant, Young, for the purpose of 
arresting the plaintiff and others on a criminal charge, 
obtaincd a warrant from a magistrate, which, after recit- 
ing that the plaintiff '' and company," had wounded and 
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m . 3 8 3 7 .  beat a slave of the defendant, commanded the defen- - 
M p ~ n  dant Boyd, (who v a s  not a peacc officer, but to whcm the 

u. 
y,,. warrant was specially directed,) 6' to apprehend the said 

company, and them safely keep so as to have them," before 
a justice of' the peace, a to answer the said complaint, and 
to be dealt with according to law." Thc  defendaat Boyd, 
under colour or  by virtue of this warrant went, accotnpa- 
nied by several persons, who were prepared to aid him in 
case of necessity, in search of the plaintiff, and when 
drawing near him, left the others a short distance behind, 
but yet w ~ t h i n  hearing. Boyd then inquired for the 
plaintiff, and on the plaintiff answering to his name, 
informed him that he, the defendant, had a precept against 
him, and asked, do you submit ?" The plaintiff answered 
" certainly ;" and accompanied Boyd to a magistrate's, 
where the warrant was returned. The magistrate, after 
hearing the case, determined to bind the plaintiff over ; and 
the plaintiff, not being immediately ready with sureties to 
join him in a recognizance, a t  the suggestion of the magis- 
trate, deposited with the defendant Boyd, the sum of three 
hundred dollars as a pledge for obtaining security and 
entering into a recognizance on the next day. The  money, 
by the consent of the plaintiff, was then put into the hands 
of the magistrate ; and on the succeeding da-y the recogni- 
zance was given and the money returned. 

I t  further appeared, that after some conversation between 
the plaintiff and thc defendant Young, concerning a com- 
promise, and after Young had said that he had no power to 
stop the prosecution, the plalntiffpaid Young one hundred 
and fifty dollars, but on what terms, and for what purpose, 
did not appear, except that it was on account of the trans- 
ac t im charged in the warrant. 

His Honor instructed the jury, that although words 
alone could not constitute an  arrest, yet if the defendant 
Boyd, fidlowed by persons who were prepared to assist 
him, if necessary, to arrest the plaintiff, told the plaintiff 
that he had a precept, and asked of the plaintiff whether 
he suhrnitted, and thereupon the plaintiff did submit 
himself into custody, these circumstances, collectively, did 
constitute an arrest. And further, that whether the 
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submission of the plaintiff, was a submission into custody Dec. 1837. 
or  not, was a matter which might be collected from the MEAD 

0. 
subsequent conduct of the parties to this arrest. I i e  also y,,,,, 
charged, that as the warrant commanded the defendant 
Boyd to tillic no person by name, or by description, other 
than by the vague description I' company," it did r~ot give 

I an authority to arrest any person. The  jury hund  a 
verdict for the plaintiff: and the defendants moved for a 
new trial because of a.misdirection of the Court as to the 
arrest and warrant;  and because of the reception of 
ecidence as to  the hundred and frfiy dollars paid by the 
plnintif to the defendant Young. The  n~otion was over- 
ruled, and the defendants appealed. 

A. W. G1-uAnm and Boyden, for the defendants. 

J. T. JIorehend, contva. 

GASTON, Judge, hnving stated the ease as above, pro- 
ceeded as follows.-Thc first error assigned in this case 
fir the reversal of the judgment rendered in the Superior 
Court is, that the jury was misdirected as to the nature of 
the restraint which would in law constitute an imprison- 
ment. For  the defendant it is insisted, that nothing can 
constitute an  wrest  amounting to an injurious irnprison- 
ment, short of a n  actzicd interference with the person, or  
compulsory rest rairrt thereof; and that upon the test in~ony 
t l~e re  was no proof of actual interference with the person 
of the plaintiff; nnr that the subn~ission of the plaintiff was 
other than a voluntary submission to appear before a 
magistrate for the investigation of the charge brought 
against him. M l n y  cases have been produced to establish 
the legal position taken by the defcndants' counsel, which 
we deem it unnecessary particularly to notice, for we think 
the position properly understood to be correct. There 
must be an actual interference with one's person, or  
compulsory restraint, to constitute imprisonment. But 
what is meant by conlpulsory restraint? I t  is not 
identical with actuul interference, or it would be a 
superfluous description. 1s it more or  less than sub- 
mission to restraint without incurring the risque of per- 
sonal violence and insult by resistance? If an officer, or  
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one claiming a right to obedience, require of another to 
accompany him, this alone is not an arrest. As yet, there 
is no compulsion, nor restraint. Compulsion is indeed 
intimated, but is not exerted. But when obedience is 
yielded to that command-when, in submission to  it the 
person commanded accompanies him who gives the order, 
the movement is by compulsion, and not through choice, 
and his person is then under restraint. The  distinction is 
well taken in Buller's Nisi Prius,page 62, '' bare words will 
not make an arrest ; but if a bailiff who has process against 
one, says to him, when he is on horseback, or in a coach, 
'you are my prisoner, I have a writ against you ;' on 
which he submits and goes with him, though thc bailiff 
never touched him, it is an arrest, because he submitted; 
but if, instead of going with the bailiff, he had gone or 
fled from him, it would be no arrest, unless the bailiff had 
laid hold of him." In the present case, there was abun- 
dant evidence of restraint by compulsion. The  defendant 
Boyd, claiming to have an authority by precept to take 
the plaintiff's person, and having a force a t  hand to enable 
him to execute the alleged precept, announces his autho- 
rity, and requires submission. It is yielded-the plaintiff 
goes with the supposed officer, as a prisoner. The  precept 
is returned, exccuted, and the plaintiff is kept in custody, 
until he relieves his person from restraint, first, by a con- 
ditional deposit of money, and then by entering into recog- 
nizances for making his appearance in Court, to answer for 
the criminal charge upon which he was brought before the 
magistrate. 

The  next and most important point in the cause is, 
whether the arrest of the plaintiff was by lawful autho- 
rity. His Honor instructed the jury, that as the warrant 
commanded the defendant Eoyd to take no person by nameor 
by description, other than by the vague description "com- 
pany," it did not give an authority to arrest any person. 
I t  has not been questioned, and it cannot be questioned, 
hut that a warrant to arrest persons not named nor 
described with reasonable certainty, is altogether void. 
The  magistrate who acts upon the information laid before 
him is to judge whether a warrant shall issue, and against 
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whom i t  shall issue. The  authority of the officer, or per- D~c.1837. 

son a c ~ i n g  under the warrant is purely ministerial. The  MEAD 

magistrate must give certain directions as to the persons 
to be arrested-and he who acts under the mandate must 
arrest those only whom the rn:lndate directs him to arrest. 
1st Hale's l'leas of the Crown, 560. H a w .  B. 2, ch. 13, sect. 
10. Money v. Lench, 1 El. ,562 ; 3 Burr. 1632. Wilkes 
v.  Wood, I,oft. I S ;  1 1  State Tri. 323. This certainty in 
warrants has been deemed so essential to the l~ber ty  of the 
citizen, that our Constitution denounces all general war- 
rants, whereby any offirer or messenger may be com- 
manded to search suspected places without evidence of the 
fact committed-a or to seize any person or persons not 
named," and whose offence is not particularly described 
and supported by evidence, as dangerous to liberty, anti 
not to be granted. Declaration of IZ~ghts, sect. 11. But 
the counsel for the defendants contend, that in this war- 
rant the plaintiff is nnmcd ; and that although the warrant, 
on the face of it, is illegal and null, so far as it commands 
the arrest of uncertain persoris, it is a valid warrant for 
the arrest of the plaint~E. W e  do not deem it necessary to Whether a 

determine whether a warrant containing a mandate forbid- warrant 
containing 

den by our Bdl of Rights, is altogether null-or whether it a ,,,date 

is null only so far as it violates that prohibition. For, for~eizlng 
a certdin 

admitting that i t  may be good in part-a point not free and 

from doubt-we feel ourselves hound to hold, that the '':;& 
warrant in this case did not command the arrest of the named nor 

plaintiff, by name, or  by certain description. The  man- IS pescribed9 altogeth- 

datory part of the warrant-the precept-is " to appre- er nnll 
under the hend the said company, and them safely keep, so that you ,,,- 

have them to answer," &c. This is unquestionablyper tion o f o m  
Bdl of 

se altogether vague and uncertain. Is  it rendered certain Rlehts; or 

by means of the reference contained in the words prefixed &therit  
1s null only 

to company, 6 6  the said company ?" On looking into the ,, far a, it 

previous parts of the warrant, all that we find to which a ~ i ? ~ ~ ~ ~ - i s  

reference can be applied is in the recital that complaint good for 

had been made of a battery committed by John Mead and :p;ps 'duev 
company. The 6i said company," in the precept means the 
company mentioned in the recital. I t  can mean in the 
precept only what it means in the recital. I t  con~prehends 
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DEC. 1837. no more in the one than i t  embraces in the other. I n  the 
MEAD recital it means and comprehends the associates or com- 

, ,  panions of John hlead only, and not Mead himself; in the 
precept, therefore, it  means and comprehends these asso- 
ciates only. Who are they ? 

I t  has been urged, that the warrants of magistrates 
ought not to b? examined in the spirit of minute criticism ; 
and i n  support of this proposition, we are referred to the 
16th sect. of the act of 1504, (Rev .  ch. 414,) by wllich it 
is declared, that no attachment, warrant, or other process 
issued by a justice of the peace, shall be set aside for the 
want of form, if the essential matters required are set forth 
in such process." This enactment, as such, must be under- 
stood as applying only to the subject-matter of the act, 
which is an act directing the  mode of recovering debts before 
justices of the peace. But we adopt unhesitatingly the 
principle contained in  the enactment, as one recognized by 
the cornmon law in reference to the subject before us. But 
is the objdction to the validity of this warrant one merely 
for want of form? By the best established principles of 
the common law-principles deemed so important, as to 
be embodied in our Constitution, and placed beyond the 
reach even of legislation-certainty of the person so to be 
seized, is " an essential matter required," in every warrant 
to apprehend a man for an imputed crime. I n  the judg- 
ment of the Court, there was no error in this part of the 
judge's charge. 

Another point has been taken by the defendants, that 
the judge erred in permitting testimony to be heard by the 
jury of the payment by the plaintiffto the defendant Young, 
of one hundred and fitiy dollars on account of this business. 
In answer to this objection, it would be sufficient to say, 
that itdoes not appear who offered this testimony, whether 
the plaintiff or the defendant; and that if it could be 
inferred from the case, that it u-as offered by the plaintiff, 
it does not appear that objection was made to the recep- 
tion of it. But waiving these answers, we are at a loss to 
see on what good ground eitller party could object to its 
being brought before the jury. I t  was a part of the 
transaction to be investigated, material to show the 
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animus which influenced the proceedings-whether an Dm. 1837. 
honest purpose to vindicate an acknowledged and severe &IFAD 

injury, or a corrupt scheme to extort money by an oppres- yo:xG. 

sive prosecution. I n  what light it was considered by the 
jury, we have no means of knowing. But ~t was a cir- 
cumstance, in connection with all the other circumstances 
of the case, fit to be considered and weighed in fixing the 
amount of damages. The judgment is afirrned. 

PER CURIARI. Judgment affirmed. 

EDWARD HASKINS v. JOSEPH YOUNG and ALFRED BOYD. 

A warrant for the apprehension of a man's person cannot be rightfully altered 
'affcr i t  has$nally lefi the l~ands  of the magictrate who issued it. And if 
i t be  altered by another magistrate after it has  been so issued, by inserting 
the name of another person to be apprehended, it will be no justification to 
the officcr who executes it for taking such other person. 

W h w e  a person went voluntarily hefore a magistrate, and while there, an 
officer, to whom a warrant against hirn for a criminal charge was directed, 
said to him, " tllerc i s  a warrant against you;  do you submit?" and he 
answered that he did ; and then entered into a recognizance for his appenr- 
nnce to answer the charge specified in the warrant, it was held to be an  
nrrest amounting to an  itnprisonment of the person. 

THIS was an action of the same kind with the preceding 
one of Mend v. Young, arose out of the same transaction, 
and was tried at  the same time. In addition to the circum- 
stances mentioned in that case, it is necessary to a proper 
understanding of the objections talien to the charge of the. 
judge in this, to state, that the present plaintiff' was in 
company with John A. Mead at  the time of the beating of 
the slave of the defendant, Young, but was not arrested a t  
the same time with Alead. The na r ran t  sued out was 
granted by a magistrate, also of the name of Young, and a 
relation of Young, the defendant ; but was returned before 
Mr.  Reed, another magistrate of the county, because the 
magistrate who issued it refused, after it was issued, (on 

VOL. 11. 
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Dm. 1837. account of this connection,) to interfere any further with 
I ~ . , ~ K , N S  the matter. On reading the warrant, Mr. Reed remarked, 

"' that it called for the company, and inquired who were the YOUNG. 
company ; upon which John A. Mead mentioned himself, 
the plaintiff, and Theophilus Mead ; and thereupon Reed, 
without saying any thing to the magistrate, Young, who 
was in the room, but took no pnrt in  the proceedings, 
inserted the names of Theophilus Mead and of the plaintiff 
in the first part or recital of the warrant, so as tocause the 
same to rend, that complaint had been made that John 
Mead, Thenphilus Mead, and Edward Haskins and corn- 
pnny had beaten the slave of the defendant, Young; but 
made no alteration in the preceptive or mandatory part of 
the warrant, which yet remained, " to apprehend the said 
company." On hearing the evidence, the magistrate Reed 
decided on binding over the parties; when it was pro- 
posed (it does not appear by whom,) to send for the plain- 
tiff; and the two Meads went for him. On his arrival, he 
was asked by the Magistrate if he was Haskins ; and upon 
his answering in the affirmative, the defendant, Boyd, said 
to him," there is a warrant against you," (pointing to the 
warrant upon the table,) '' do you submit ?" The  plaintiff 
answered, that he did;  and thereupon, after hearing what 
he had to say, the magistrate decided on binding hint over 
also. The  difficulties occurred about finding securities, 
which are stated in the case of Mead against these defend- 
ants. The  deposit of money was made, as therein set forth, 
for the relief of Haslrins, as well as of Mend ; and on the 
succeeding day recbgnizance with sufficient security was 
entered into for the appearance of the plaintiff, a t  the 
ensuing term of the Court. 

His Honor charged the jury, that the alteration made in 
the warrant by the magistrate Reed, without the autho- 
rity of the magistrate Young, was illegal ; and the arrest 
of the plaintiff under a warrant so altered, was without 
authority ; and that if the jury collected from what passed 
between the defendant Boyd nnd the plaintiff, after the 
latter came before the magistrate, and from what occurred 
afterwards, that the plaintiff submitted hin~self into cus- 

ctody, and was so considered and treated by the defen- 
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dants, then the plaintiff was arrested; and if a~rested Dsc. 1837. -- 
without authority, such arrest was in law a false imp& H n s ~ r ~ s  

sonment. The jury found a verdict for the plaintiff. The 
defendants appealed. 

GASTON, Judge.-This action of trespass and false irn- 
prisonment has grown out of the same transaction which 
gave rise to the action of John A. Mead against these 
defendants, in which an opinion has just been pronounced. 
For the proper understanding of the exceptions taken in 
this case, it is necessary to state, in addition to the cir- 
cumstances mentioned i n  the opinion referred to that, &c. 
(Here his Honor stated the circumstances of the case, and 
the charge of the judge thereupon, as mentioned above ; 
and then proceeded as follows :) W e  hold both parts of 
the charge to be correct. A warrant for the apprehension 
of a man's person is an act of no unimportant character ; 
and certainly no alteration can be rightfully made in i t  
after it has Jinally left the hands of the magistrate who 
issued it. H e  decides upon his official responsibility, whe- 
ther a warrapt shall issue, and against whom it shall issue. 
Altered without his authority, it is no longer his warrant 
-and if it be not the warrant of the magistrate under 
whose signature it is sent forth, whose warrant is i t ?  I t  
may be remarked, however, that independently of the 
ground upon which the judge held the apprehension of the 
plaintiff illegal, the warrant, supposing it rightfully altered, 
was yet open to the same objection which we have held 
fatal in the other case. In its mandatory part it contained 
no names of the persons to be arrested, nor in any way 
described them, but as the ' said company.' We think, 
also, for the reasons given in the former case, that the other 
part of the instruction complained of was correct. Boyd, 
claiming authority to take the plaintiff under the warrant 
directed to Boyd, inquired of him whether he subnlitted to 
such arrest-received his submission-and detained him 
in custody under it until he ransomed his person from 
restraint. The judgment is affirqd. 

PER CURIAM. Judgment affrmed. 
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Dac, 1837. 

DRN ex d. 
GIBSOX DEN ex d e n .  J O H N  GIBSON v. NOAH FARTEE.  

7l. 

PARTEX. Where nn instrument purporting to convey land, was signed, sealed, and 
&livered, by the grantor to the grantee, it is a deed, and not an escrow; 
although the parties afterwards placed i t  with a third person for safe keeping 
until they both should call for it. 

Fraud i n  t h e  execution of a deed will, a t  law, avoid it. 
T h e  only legd proof of a judgment, is by the production of the formal entry 

of it ; but minutes made during the progress of a cause, if received without 
objection to their form, are suficient proof of t l ~ c  judgment, if from them 
a formal entry can be made up. 

Matters which might have been introduced on the trial, but brought forward 
for the first time upon a nlotiou for a new trial should not be acted upon by 
the Court. 

EJECTMENT, tried a t  Rowan, on thc last Circuit, before 
his Honor T o o n r ~ n ,  Judge. 

The  plaintiff, in support of his claim, first offered in 
evidence, an instrunie~lt duly proved and registered, which 
he alleged to be a deed for the land in dispute, from 
Andrew Bahel, to his son Jacob B a l d .  T h e  defendant 
co~ltended that the instrument had never been delivered 
as a deed, but only as an escrora; and to prove that fact 
he introduced witnesses, who testified that Jacob Bahel 
was to give a bond to his father Andrew to main- 
tain him during his life ; and Andrew, the father, was to 
convey the land to Jacob : that the old man seemed uneasy 
before the instruments were executed, lest his son should 
fall to comply with the stipulations of the bond, but those 
present informed h i m  that he would have a claim to the 
land, should Jacob fail to support him ; and also, that he 
might sue on the bond and get his land baclr again: that 
the bond and deed both were drawn by hfr. Barnhart, and 
the bond was then signed and sealed by Jacob anddelirered 
to his father, and the deed was signed and sealed by d r ~ d r e w  
and delivered to Jacob;  that the parties then respecti\ely 
handed the bond and deed to thc witness, to be kept until 
they should come together and call for then). _'indrew 
Bahel was t l~en about seventy years old, and was ignorant 
ns to rnatters of law. The plaintiff then introduced illr. 
Barnhart, who stated that, at the request of Andrew and 
Jacob Bahel he drew both the bond and deed, and attested 
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to the execution and delivery of them: that the bond was DEC. 1837. 
signed and sealed by Jacob to Andrew, and the deed was ex d. 

GIBSON 
signed and sealed by Andrew. and delivered by him to 
Jacob:  that John Glbson, the lessor of the plaintiff was PARTEE. 

present, and after the execution of the instruments, the 
parties wished to place them in h.is hands, but he dcclined 
receiving them;  whereupon both parties agreed to place 
them in the hands of one Cowell for safe keeping, with 
instructions to retain them until both Andrew and Jacob 
should call for them, or until the death of Andrew. It 
was also proved, that Andrew Bahel had died, and Cowell 
had been compelled by legal process to produce the deed 
for probate and registration. The  deed was executed and 
bore date the 5th of September, 1830. 

The  lessor ofthe plaintiff, in further support of his title, 
then offered in evidence the record of a judgment obtained 
by him against Jacob Bahel, in an action instituted by 
original attachment, in the County Court of Rowan. The  
attachment bore date 1st of January,  1834, and was issued 
against the estateof Jacob Bahel, for a debt of one hundred 
and fifty dollars, due ,by note, with the interest arcrued 
thereon, returnable to February term, 1834, of Rowan 
County Court, and was returned levied upon the premises 
in dispute. 

A t  the return term, an order of publication was 
made; and a t  the succcedrng term, in May, the following 
entry appeared upon the trial docket : 6 '  Judgment of the 
Court, that publication has been made :" and also another 
in the words following, to wit :-" Judgment by default, 
final, according to spccialty filed." A note was then pro- 
duced from the officer of the Court, filed among the papers 
in that cause, purporting to be a promissory note under 
seal, given by Jacob Bahel to John Gibson for one hundred 
and fifty dollars, dated 20th of October, 1818, and payable 
three months after date. On the execution docket the 
following memorandum was entered :-<' $288 with interest 
on $150, from Mny 1831, until paid, for debt, also $9+& 
for costs." A velzditioni exponas for the debt and costs, 
was then produced, directcd to the sheriff of the county, 
and commanding him to sell the land levied on under the 
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Dm. 1837. attachment ; and a return endorsed on the process, showing 
DEN ex d. a sale, and that the lessor of the plaint~ffwas the purchaser. 

"'"SoN I t  appeared in evidence thnt there were no entries in 
2). 

PARTEE. relation to this suit, on the minutes of the Court. It was 
objected by the defendant, that there was no judgment, 
because the entry was for no certain sum : but the Court 
adjudged that there was a judgment, that id certum est, 
quocl certum reddi potest, and the record was read in 
evidence. The lessor of the plaintiff then offered a deed 
from the sheriff, reciting the vendttioni eqonns, and 
conveying the premises described in his declaration to 
him. 

His Honor instructed the jury i n  relation to the deed 
from Andrew Bahel to his son Jacob Bahel, that i t  was 
not sulTicient for the plaintiff to show thnt Andrew had 
signed and sealed it, but he must also show that it was 
delivered by Andrew to Jacob as the act and deed of 
Andrew for the purpose of conveying to Jacob the premises 
therein described : that the instrument was sufficient on 
its face to pass title, provided they were satisfied that it 
was delivered to Jacob by Andrew as his act and deed, 
and for the purpose of transferring the title ; which was a 
matter of fact, exclusively within their province to decide: 
that if they were satisfied from all the circumstances of 
the case, that the delivery was made to Jacob, by his 
father, as his act and deed, and for the purpose of transfer- 
ring title, then the verbal agreement referred to by the 
witnesses, if subsequently made, could not divest the title 
of Jacob ; and that on the probate and registration of said 
deed, the title had relation to the period of its delivery: 
that where an instrument was executed as a mere escrow, 
and not intended to operate as a deed, it should be deli- 
vered to a third person, and not to the grantee. The jury 
were also instructed, that if the deed was procured from 
Andrew by any imposition practised on him by any 
person, or if there was any fraud in its execution, it was 
null and void, and no title ever passed to Jacob : that in 
considering these questions, they should take into conside- 
ration the age, infirmity, and ignorance of Andrew, in 
connection with all the attendant circumstances: that they 
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had a right also to take into consideration the presence of DEC. 3 ~ 7 .  
Gibson, and that he was a creditor of Jacob's, and that he DEN ex d. 

GIBSON could notcollect his debt from Jacob; and that if he used v* 
any artifices to procure the execution of the deed, M hich PAWW- 

imposed on Andrew, the instrument was fraudulently 
obtained and was void. 

The jury returned a verdict for the plaintiff; and the 
defendant moved for a new trial ; and urged two matters 
which had not been introduced or adverted to on the trial, 
wit, t h d  there had been no judgment condemning the 
land; and that the attachment and all the proceedings 
thereon were in a suit wherein John Gibson was plaintiff, 
and Jacob Bahel defendant; and that the sheriff's deed 
to Gibson for the land sold, was under a venditioni 
exponas, against Jacob Babe! ; and that no evidence 
has been offered to show title to the premises in Jacob 
Bahel, for that the deed from Andrew the father to 
his son Jacob, was from Andrew Pahel to Jacob 
Pahel. To  this it was replied, that no other judgment 
than the one exhibitcd, was necessary; and that if the 
objection to the names had been taken on the trial, 
i t  could have been shown that Andrew the father, and 
Jacob the son, were known as well by the name of Bahel 
as Pahel. The motion for a new trial was overruled ; and 
the defendant appealed. 

Bryden, for the defendant. 

Caldwell for the plaintiff. 

GASTON, Judge.-We see no ground for exception on 
the part of the defendant, to the charge of the judge in 
relation to the execution of the deed of Jacob Bahel. 
According to the testimony of every witness examined on 
the subject, i t  was executed as o deed, and not delivered 
as an escrow; and his Honor, we think, should have charged 
the jury, if they believed the evidence, such was the legal 
effect of it. If there was any fraud practised in the 
execution of the deed, such fraud would in law avoid the 
the deed ; and the instruction of the judge went at least to 
that extent. 

Upon the other question made at the tcial, whether the 
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DEC. 1837. writ  of venditioni exponas was warranted by a judgment, - 
D m e x  d. we do not understand that objection was made to the 

GIBSON reception of the clerk's minutes and entries as evidence ; 
PARTEE. for it is impossible for us to be ignorant of the universal 

usage a t  the bar, to receive such memoranda instead 
of requiring a formal record, but that these when received 
in evidence did not show a judgment. So understanding 
the objection, we think that it was properly overruled. 

The  law is express in requiring of every clerk, where a 
cause is finally determined, to enter all the proceedings 
therein, in a well-bound book ; and make an  entire and 
perfect record thereof. This record is of course made out 
from the memoranda, or  short minutes entered upon the 
dockets, and in the journal of the Court's daily proceedings. 
These are the materials by means of which the record is 
to be subsequently completed ; but they are not the record, 
and of course are not admissible as such, if objection be 
thereunto taken. I t  is never taken, we believe; and the 
consequence of this liberal practice-a very unfortunate 
consequence-is, that clerks very seldom make out a 
a record ; and that fcw of them can do so without profes- 
sional assistance. When these minutes are received in 
lieu of the record required by law, they must be regarded 
as sufficiently certain, if from them a certain record can 
be made out. The rule of id cel-turn esl, quod certum 
recldi potest," is properly applied in such a case; for 
otherwise, being but incomplete memorandil, they would 
alwaysmant the necessary certainty. Applying that rule 
to the present case, a complete record could have been 
made. There was a memorandum that judgment had 
been rendered for the plaint~ff, agreeably to the specialty 
filed ; and the amount of that judgment, was a mere 
subject of computation. 

As to the matters brought to the notice of the Court for 
the first time, on the motion for a new trial, we think his 
Honor properly refused to act upon them. The judgment 
is affirmed. 

PER CURIAM. Judgment affirmed. 
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Dm. 1637. 

Z1. 

WEED & BENEDICT v .  BENJAMIN RICHARDSON and The Execu- R , ~ ~ ~ ~ ~ .  
tors of A. M'DO WELL. SON. 

A partnership security taken for the debt of one of the partners, without 
evtdcnce of t h i  assent of the others, is void at law. In  an action against 
two, there cannot be a judgment against both for part of the demand, and 
against one of them for the residue ; and an amendment in the appellate 
count, will be allowed only upon the payment of all costs. 

THE plaintiffs were merchants in Charleston, South 
Carolina, to whom the defendant, Richardson, became 
indebted, in the sum of fourteen hundred and thirty- 
six dollars and fifteen cents, for goods to supply a 
country store, which he had established in Buncombe 
county. The  debt was secured by Richardson's note, 
which had been due a considcrable time prior to the 20th 
of March, 1832; and the plaintif5 had indulged him on 
his application. On the 2Cth of March, 1832, R14Dowell, 
the intestate of the other defendants, became a partner 
with Richardson, and others, in that store, and others ; all 
which were under the general management of Richardson, 
under the name of B. Richardson & Co. ; and on the 19th 
of June, 1832, Richardson, without the assent or know- 
ledge of McI)owell, gave to the plaintiffs the promissory 
note of B. Richardson & Co., for the beforc-mentioned 
debt of his own, payable the 1 s t  day of December follow- 
ing: and a t  the same time gave to them another promis. 
sory note of the firm for one hundred and eighty-three 
dollars and fifty cents, payable six months after date, for 
merchandize then purchased for the firm of B. Richardson 
& Co. M6Dowell having died, the plaintif& instituted 
this action of DEBT against Richardson and the executors 
of MdDowell, i n  which they declared i n  one count on the 
small note, and in a second count on the other. The case 
came on for trial at  Burke, on the last Circuit, before SET- 
TLE, Judge, upon the general issue ; and his Honor, upon 
the facts appearing as above stated, instructed the jury, 
that as the consideration of the note declared on in the 
second count, was the debt of Richardson individually, and 



586 IN THE SUPREME COURT 

D~c.1637. that was known to the plaintiffs, it was fraudulent in law 
WEED on R1'I)owell to take tile note of  he partnersl~ip tilerefor. 
"' The jury found a verdict against all the defendants un the RICHARD. 

EON. first count, and against R~chardson, and in  f i ~ o i ~ r  of 
RI'l)ocve!l's executors, on the second count;  and after 
motion for a new trial for misdirection, overruled, and a 
judgment for the plaintiffs according to the verdict, they 
appealed. 

NO counsel appeared for the plaintiffs. 

Iredcll and Caklzacll, for the defendants. 

RUFFIN, Chief Justice, having stated the case as above, 
proceeded as folioivs : 

This Court approves of the directions to the jury. I t  is 
stated, that the note w a s  given without the assent of 
M4Dowell ; and there a]-e no circr~mstances in the case 
from which any reasonable belief on the part of the crcdi- 
tors can be justly inferred, that it was given with his 
consent. I t  is now well settled a t  law, that it is prima 

facie fraudulent for a separate creditor of one of the firm 
to take from him the security of the firm: for it is a secu- 
r i ty which the creditor knows his separate debtor ought 
not to give, without the consent of the firm ; and therefore 
he cannot honestly take i t .  Cotton v. Eunns, 1 Dev. & 
Bat. Eq. Rep. 284. 

But the Court is unable even to affjrm the judgment as 
far as i t  goes for the plaintiff. In  an action against two, 
there cannot be a judgment a p i n s t  both for part of the 
demand, and against one of them for the residue-thus 
requiring different writs of execution upon the same judg- 
ment. 1411 that can be done here is to allow the plaintiffs 
to amend by striking out, a t  their election, one of the counts 
in the declaration, and that part of the verdict which 
relates to such count ; and then they may have a corres- 
ponding judgment. This is allowed in this Court, because 
it would be an amendment of course in the Court below, 
to answer the justiceof the case. Grist v. Hor7ges, 3 Dev. 
198. But an actual amendment being necessary, the 
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plaintiff must pay the costs in  both Courts, as a condi- DKC. 1837. -- 
tion. WEED 

i v. 

I PER CURIADI. Judgment accordingly. R ~ c a n n ~ -  
SON. 

I DEN cx dern. JOEL F. MOTLEY u. NANCY WHITEMORE. 

I n  lands conveyed to husband and wife, they have not a joint estate, but hold 
by entireties; and upon the death of cithcr of t!iem, the whole cstate con- 
tinues in the survivcr, notwithstanding the act of 1784, (aec 1 Rev. Slut. c. 
43, s. 2,) for abolishing the right of survivorship. 

THIS was an action of EJECTMENT, in which the following 
facts were subkitted to his Honor Judge SAUNDERS, a t  
Caswell, on the last Circuit. The  plaintiff's lessors 
claimed title to the land in controversy, by virtue of a 
judgment, execution, and sheriff's dced; and produced 
the records of two judgments, rendered in Caswell County 
Court, in favour of himself and one NannaHy, at  Ju ly  
Term, 1833, against the administrators of Louis White- 
more, deceased. It appeared, that the administrator, 
among other things, had relied on the plea of fully 
administered, which had been found for h im;  and judg- 
ments had been signed for the plaintiff's demands. Wri ts  
of scirc facias had been sued out thereon against the heirs 
a t  law of the said Lewis Whitemore, and judgmeiit ren- 
dered upon the same at  October Term, 1835, upon which 
writs of venditioni exponas were issued; and a t  January 
Term, 1836, the land mas sold, and a deed executed there- 
for by the sheriff to the plaintiff. 

The  defendant was the widow of Whitemore, and was 
in possession of the land sued for; and she claimed to be 
sole seized thereof by devise from one John Hudnall, her 
father, in the following words, to wi t :  I give to Lewis 
Whitemore and his wife, the tract of land whereon 9 now 
live." The  defendant was the wife referred to in the 
devise; and the land devised was admitted to be the 
same mentioned in the plaintifi"~ declaration. 



535 IN THE SUPREME COURT 

1537. His Honor, upon these facts, being of opinion with the 
D E N ~ X  d. defendant, a verdict of not guilty was entered in pursuance 
MOTLEY. 

v. of an agreement between the parties to that effect; and 
WHITE- the plaintiff appealed. 

MORE. 
Wr. A. Graham, and J. T. Morehead, for the plaintiff: 

ATorzoood, for the defendant. . 
GABTON, Judge.-We entirely approve of the opinion 

expressed by his Honor below. When lands are conveyed 
to husband and wife, they have not a joint estate, but they 
hold by entireties. Being in law but one person, they 
have each the whole estate as one person ; and on the death 
ofeither of them, the whole estate continues in the sur- 
vivor. This was settled, a t  least as far back as the reign 
of Edward the 3rd, as appears from the case on the 
petition of John Hawkins, as the heir of Joan Ode,  quoted 
by Lord Coke, 1 Inst. 187 a. (See Buck v. Andrews, 2 
Vern. 120. Doe on dem. Freestone v. Pawat t ,  5 Term 
Rep. 652.) Our act of 1784, (see 1 Rev. Stat. c. 43, sec. 2,) 
declaring, that in estates held in joint-tenancy, " the part 
or share" of the person first dying shall not go to the sur- 
vivor, but to the heirs or assignees respectively of the ten- 
ant  so dying, has no application to a case of this kind. 
The  husband and wife were not joint-tenants, nor had 
either any share to go to the survivor, or  to the heir or  
assignee of the one dying first. 

T h e  judgment is to be affirmed. 

PER CURIAM. Judgment affirmed. 
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TURNER 

JOSEPH TURNER v. ELLIS EDWARDS. 
21. 

EDWARDS. 

The term "book account" may comprehcnd a signed account, as well as a n  
open one ; and where the judgment of a single magistrate appeared to have 
been given on a warrant for more than sixty dollars, due by book account, 
it is to be taken, in support of the magistrate's jurisdiction, that the book 
account was a signed account. 

THIS was an action of ASSUMPSIT, commenced by a war- 
mat before a single magistrate, and carried by appeal to 
the Superior Court of Hapwood County, where it was 
tried, on the last Circuit, before his Honor Judge SET- 
TLE. 

On the trial, it appeared, that the defendant in the 
present action had, on the 25th of September, 1335, 
warranted the plaintiff in a plea of debt 66 due by book 
account," for the sum of one hundred dollars, and ob- 
tained a judgment before a single justice, for eighty-six 
dollars and seventy-five cents, and cost. Upon this judg- 
ment the defendant had an execution issued, which was 
satisfied. The plaintiff, on the 5th of January, 1836, 
warranted the defendant for fifty dollars in assumpsit for 
money had and received to his use; it being part of the 
money which he had paid the defendant on the judg- 
ment above-stated. 

The  plaintiff contended, that the judgment rendered 
against him, for eighty-six dollars and seventy-five cents, 

due by book account," was null and void, being for a sum 
beyond the jurisdiction of a justice ; but his Honor was of 
opinion, that the judgment was not void ; and the plaintiff 
was thereupon nonsuited, and appealed. 

No counsel appeared on either side. 

DANIEL, Judge, after stating the case as above, pro- 
ceeded as follows :-The law gives jurisdiction to a single 
justice, for any sum under one hundred dollars, if due by 
signed account. The judge could not judicially know, 
that the sum of eighty-six dollars and seventy-five cents, 
for which the judgment was rendered, (and said to be due 
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DEc. by a book account,) was in fact due by an open account. - .  
T u x N E ~  T h e  words 6 r  book account," do not carry with them any 

v. 
EDIYARDS. definite legal import or meaning; they may, for what we 

know, ccrr~prehend a signed account. I n  M F a r l a n d  v. 
hTixon, 4 Dev. Rep. 141, this Court said, it must be 
intended, that the plaintiff alleges his claim to be one of 
which the justice had jurisdiction ; and therefore it can- 
not be otherwise understood than for a debt due by 
signed account. The warrant being the plaintiff's decla- 
ration, no evidence could be rightly received by the jus- 
tice which did not sustain it." Now we cannot see, from 
any thing in this case, that the evidence exhibited before 
the just~ce did not sustain the warrant ;  we cannot see, or 
legally and judicially understand, that the book account 
was not a signed account. W e  must take it (from the 
case made,) that the justice did have jurisdiction, as the 
negative is not shown. The judgment must be afirmed. 

PER CURIAM. Judgment affirmed. 

TIIE STATE v. THOMAS ROBERTS. 

I t  is competent fix the Court, after a motion in arrest of judgment, to alter 
the record durillfi t l ~ e  smne term, by inserting into, or s t r lk i r~g from the 
minutcs, wh:~tcicr I U I Y  hc ncccsmry to makc it, when enrolled, speak the 
t ru th ;  and if, by such altcrdtiim, the ground& for a motion in arrest be 
removed, upon an appeal, nothing can be looked to but the rccord i n  i ts 
completed state. 

A motion in arrest of judgment, cannot be sustained, because it does not 
appear from the endorsement on the indictment that the 
were sworn before they wcre sent to the grand jury; for the judgment 
can be arrested only for matter appearing-, or for t l ~ c  omission of some 
matter which ought to appear in the record, and those endorsements form 
no  part of the bill. 

THIS was an indictment for MURDER, tried a t  Perqui- 
mons, on the last Circuit, before his Honor Judge PEAR- 
sox. 

After the jury hail returned a ve~d ic t  of guilty, the 
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prisoner's counsel moved, in arrest of judgment, because it h. 1837. 
did not appear that the witness examined by the grand THE STAW 

jury had been sworn in Court, as the endorsement upon Rb:&m. 
the bill, 6'swora and sent," was tested by R. B. Thack, 
and not by Joseph B. Thnck, the clerk of the Court; and 
the word " clerli," was not added to the name of R. B. 
Thack upon the bill. There was no such person as R. B. 
Thack. Joseph B. Thack had qualified as clerk a t  that 
term, and being new in ofice was permitted to have the 
assistance of one John Ward,  the clerk of the county Court 
whosat a t  the clerk's table with his principa! during each 
sitting of the Court at  that terrn,and made the entry upon 
the blll. Joseph B. Thnck, the clerk, and Wood the 
assistant, both stated that the witnesses were sworn in 
open Court, before they were sent to the grand jury ; and 
Wood stated, also, that not having been theretofore in the 
habit of signing the name of Thack, he had inadvertently 
signed it R. B. Thack, instead of J. B. Thack, and had 
omitted to add "clerk." The Court, thereupon ordered 
the following entry to be made upon the minute of the 
Court, to wit :- 

6' The  State 
v. I Indictment for murder. 

Thomas Roberts. 

" I n  this case the following persons,to wit, (the witnesses) 
16 were sworn and sent with the bill of indictment to the 

grand jury. This entry was made by the permission of 
the Court, after the jury had returned their verdict, and - .  

6 6  after a motion in arrest of judgment, upon its appearing 
to the satisfaction of the Court, that the witnesses had 
been duly sworn and sent;  and that the assistant clerk, 

66 by mistake, signed the name of H. B. Thaclt, instead of 
J. R. Thack, and had omitted to add the word clerk 
in his endorsenlent on the back of the bill of indict- 

" ment." 

The motion in arrest ofjudgment was reversed ; and the 
prisoner appealed. 

Devercux, for the prisoner. 
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Dm. 1837. The Attorney-General, for the state. 
THE STATE 

22 
ROBERTS. RUFFIN, Chief Justice.-If the objection which was 

made in this case, could he taken by way of motion in 
arrest of judgment, the ground of it, in point of fact, is 
entirely removed by the sta ternent in the record, that the 
witnesses, on whose evidence the bill was found, were 
sworn by the Court on the bill, and sent with it to the 
grand jury. It is entirely competent to the Court a t  any 
time during the term to alter, by inserting into, or  striking 
from the minutes, whatever may be necessary to make 
the record, when made up and enrolled, speak the truth ; 
and this Court can look only to the record in its final com- 
pletion. 

But, in the opinion of the Court, the ob.jection if founded 
i n  hc t ,  cannot be raised in this stage of the proceedings, 
or, rather, in this form. Judgment can be arrested only for 
matter appearing in the record, or for some matter which 

~f an in- ought to appear and does not appear in the record. If a bill 
dictrnentbe of indictment be found witllout evidence, or upon illegal evi- 
found with- 
out evi- dence,as upon the testimony of witnesses not sworn in Court, 
dence, or 
upon illegal the accused is not without remedy. Upon the establishment 
evidence, of the fact, the bill may be quashed. Slate v. Cain, 1 
as  upon the 

Hawks, 352. Or the matter may be pleaded in abatement. 
ofwitnesses But the judgment cannot be arrested; for i t  is no part of 
not sworn, 

proof the record, properly speaking, to set forth the witnesses 
of the examined before the grand jury, or the evidence given by 
fact the 
bill may be them, more than it is to set out the same things in reference 
quashed, or 
the matter to the trial before the petit jury. A memorandum of the 
may be witnesses intended to be used isgenerally made on the bill by 
pleaded in 
abatement. the prosecuting officer for his own convenience,that he may 

know whom to call ; and the clerk usually avails himself of 
it, and marks the names of such as are sworn, in aid of his 
memory, if the fact should be,disputed. But none of those 
endorsements are parts of the bill, or are proper to be 
engrossed in making up the record of a Superior Court ; 
which merely states that it was presented by the jurors 
for the state upon their oaths. The act of 1797, (see 1 
Rev. Stat, c. 35, scc. 6,) dces not require any change in 
the form of the entry, in the case of an  indictment, but 
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simply prescribes that no person shall be arrested or Dm. 7 S 7 .  

charged but upon a bill found by the grand jury to be a THE STATE 
V .  

true bill. ROBERTS. 
The  Court, therefore, perceives no reason why the judg- 

ment should not be carried into execution. 

PER CURIAI. Judgment aflirmed. 

The  STATE z. LOG.4S B. KENDERGOX. 

A person convicted of ~nanslaugl~tcr may he burned in  tllc hand, and also 
imprisoned for any time not exceeding one year. The  stntntes of 4 Henry 
7, c. 13, and 18 Eliz. c. 7, not beinz nltcrcd in this respect by  the act of 
1816, (1 Rev. Stat. c. 34, see. 26 and 27.) 

THE prisoner, upon an indictment for murder, at 
Rutherford, on the last Circuit, before his Honor Judge 
SETTLE, was convicted of marlslaughter; and mas there- 
upon sentenred to be burned in the hand;  and also to be 
imprisoned until the succeeding term of the Court. His 
counsel objected to that part of the sentelice which 
directed the branding in the hand ; and upon the objec- 
tion being overruled, the prisoner appealed. 

Burtorz, for the prisoner. 

The Attorney General, for the state. 

RUFFIX, Chief Justice.--The only question made in this 
case is, whether one convicted of manslaughter may be 
sentenced to be burned in the hand ; and also to be im- 
prisoned for six months. Upon i t  the Court entertains no 
doubt ; but we are all of opinion, that he may. 

T h e  statute of 4 Hen, 7 ,  c. 13, (see 1 R e v .  Xtnt. c. 34, 
sec. 26.) prescribes the burning in the hand upon convic- 
tions of clergiable felonies. The statute 18 Eliz. c. 7 (see 
1 Rev.  Stat. c. 34, sec. 27,) euacts, t!~at after clergy 
allowed and burning in the hand, the person sliall forth- 
with be delivered out of prison ; with a proviso, neverthe- 
less, that the Court, for the further correction of such 
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DEC. 18%'. person, may detain him in prison for such convenient time 
THE SFATE as the Court may think proper, not exceeding one year. 

8 .  

HENDRR- By the terms of those statutes, both punishments might 
SON. be inflicted together; and they have often been so in- 

flicted. 
But it has been argued, that our act of 1816, (see 

1 Rev. Stat. c. 34, sec. 26,) alters the law ; and that under 
it the convict cannot be burned in the hand, if the sentence 
impose any other punishment besides that of burning. 
The opinion of the Court is decidedly to the contrary. 

That act creates a substitute for burning in the hand, 
and for that only. '' Instead of burning in the hand," the 
Court may order the convict to be whipped, or to pay a 
moderate fine; and such judgment shall have the same 
legal effect and consequences-and no more-to all intents, 
as if the person had been burned in the hand in the 
presence of the Court. These terms leave the subject of 
imprisonment and the statute of Elizabeth untouched ; 
and we know that statute has always been in forceand 
use in this state. 

The judgment is therefore, we think, warranted by law; 
and it must be certified accordingly to the Superior Court, 
that its execution may be proceeded in at the next term. 

PER CURIAM. Judgment affirmed. 

THE STATE v. JOHN JONES. 

Where one got staves upon the land of another upon a contract to have half for 
gctting them, it mas held, that while they remained on the land undiyided, 
the manufacturer was neither n tenant in common with the owner of the 
land, nor a bailee oft hen^ ; and that therefore, he, or any other person with 
his connivance, might be guilty of'lnrceny in taking them. 

THIS was an indictment for PETIT LARCENY, tried at 
Gates on the last Circuit, before his Honor Judge PEAR- 
SON. 
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It was in proof, on the trial, that Hardy Jones, a brother DEC. 1838. 

of the defendant, had agreed with one Jenkins, to get THESTATE 

staves upon the lands of Jenkins, upon shares; that is, J&,s, 
Jones was to have one half of the staves for getting 
them. Under this agreement, Jones set a negro to work, 
and after he had got out about three hundred staves, the 
defendant and his brother Hardy carried off about two 
hundred of them secretly, and without the privity or 
consent of Jenkins, and sold them. 

His Honor charged the jury, that if the defendant, in 
company with his brother Hardy, carried off the staves 
secretly, without the privity or consent of Jenkins, with an 
intent to defraud Jenkins, and convert the staves to his 
own use, he was guilty of larceny. The defendant was 
found guilty ; whereupon his counsel moved for a new trial 
for error in the charge, insisting that Hardy Jones had 
such an interest in the staves as gave him a right to take 
them; and that although it was a fraud upon Jenkins, it 
was not larceny. The motion was overruled; and the 
defendant appealed. 

Deuereux, for the accused. 

The Attorney-General, contra. 

DANIEL, Judge.-The defendant contends, first, that his 
brother, Hardy Jones, was a tenant in common of the 
staves with Jenkins; and that, as his brother was with 
him at the time the staves were taken and carried away, 
and assented to the act, it was not, in !aw, a larceny. The 
question for the decision of the Court is, was Hardy Jones 
a tenant in common with Jenkins in the staves ? Jenkins 
was the sole owner of the land on which the timber trees 
grew that furnished the entire materials out of which the 
staves were manufactured. Hardy Jones did not lease the 
land, but he agreed with Jenkins to go on his land, and 
there, by himselforservants,to labour in making staves ; and 
was to have one-half of the staves manufactured, instead 
of cash, in payment of his work and labour. We  so 
understand the case. The language is, "Hardy Jones 
agreed with one Jenkins to get staves upon the land of 
Jenkins, upon shares, that is, Jones was to have one-half 
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Dec.1837. of the staves for getting them." Evidently as payment, - 
T= STATE or a mode of payment for his work and labour. If a man 

*. builds a vessel, or makes a coat, with the entire materials JONELI. 
of another, the vessel or coat, when made, belongs to the 

Where ofic owner of the materials. If a man engages another person 
labours up- to come and labour on his farm, as overseer, or cropper, on the farm 
of another, and stipulates with him that he shall have a share of the 
upon an 
agreement crop for his labour and attention, the property i n  the entire 
to have a crop is in the employer until the share of the overseer or 
share of the 
crop,Lefore cropper is separated from the general mass ; and then, and 
his share is not until that act is done, does the title to the share vest 
separated 

, or become executed in the labourer. Before the separa- 
general tion, the labourer's right rests upon an executorj? contract 
mass, and 
set apart with the employer. Before separation, it could not be 
~ o ~ ~ ~ : f " , "  levied on to satisfy the labourer's debts. So in thc present 
theentire case, the property in the entire lot of staves, was in 
crop re- 
mains in Jenkins ; no separation of the quantity for Jones's labour 
his em- had taken place. Hardy Jones, was not, as we think, a 
ployer. tenant in common with Jenkins. 

The second objection taken by the defendant's counsel, 
that Hardy Jones was bailee of the staves, is, in our 
opinion, equally untenable. The slave of Jones worked 
out the staves, and left them at the place where he found 
the timber, and that was on the land of Jenkins, the 
owner. Hardy Jones, while his slave was there at work, 
may be said to have had charge of them, but he was not a 
bailee : the property and the possession was in Jenkins the 
owner. We discover no error in the charge of the Court. 
This opinion will be certified to the Superior Court of 
law for the County of Gates, that it map proceed to judg- 
ment. 

PER CURIAM. Judgment affirmed. 
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T h e  STATE v. SOLOMON SPAINHOUR. 

If a road be established as  a highway by an erroneous judgment of the 
County Court, i t  will bc a nuisance to ohstruct it, until the judgment be 
reversed. I t  is enough, that thc way obstructed is a public rood de facto, 
to constitute the obstruction of it a public nuisance. But where the pro- 
ceedings to change a road, state no road a s  having been prepared ; nor 
describe where the altered road is to run, except that i t  is to be brought 
nearcr a particular housc; and the prayer is only that an order may be 
" made for turning the road," and then an  entry appcars, that "said report 
was  confirmed, and duly entcred of record," there is no susc i en t  judgment 
for establishing the road as  altered, and i t  iu not a nuisance toobstruct it. 

T I ~ E  defendant was indicted a t  Stokes, on the last Cir- 
cuit, before his l h o r  Judge S ~ t i a ~ c n s ,  for obstructing a 
public highway. 

On the trial it appeared, that before the June Term, 
1835, of the County Court of Stoltes, the public road ran 
a t  some distance from a private way, which passed near 
the dwelling of' John H. Bitting, and through the land of 
the said John unto and beyond the place obstructed, which 
was in the new road on the land of the defendant. Bitting 
being desirous of turning the public road so as to make it 
pursue the route of this private way, caused the proceed- 
ings to be had, which were set forth in a record of the 
County Court, viz.  a petition or recommendation dated 
the 21st of May, 1835, addressed to that Court, signed by 
John Gordon and others, stating " that they had been 
called upon by Solomon Spainhour," (the defendant,) '' a 
magistrate of said county, a t  the request of John H. Bit- 
ting, to view and examine the road fronting said Bitting's 
house, on the hollow road ; and give it as their opinion, 
that  to turn the road near his house will make it much 
better and firmer, and will also suit his convenience, and 
be no inconvenience to the travelling public ; and do there- 
fore recommend, that a t  the next term of the County 
Court, an  order may be made that said road may be 
turned." T o  this representation was appended a certifi- 
cate, subscribed by the defendant, as a justice of the peace 
of said county, and declaring that he concurred fully io 
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DEC. 1837. the above recommendation; and that the road was prin- 
THE STATE cipally on the said Bitting's land. The *record then pro- 

ceeded to state, that at June Term, 1835, of said Court, 
"said report was confirmed by Court, and duly entered of 
record." I t  was proved, that none of the petitioners were 
sworn : that they made no view or examination of the new 
road intended, but were well acquainted with it as a pri- 
vate way : that the defendant was present when they 
made out and subscribed their recommendation ; and that 
he understood the alteration proposed. i t  also appeared, 
that the overseer of the road had not been notified of the 
proceedings until after they had taken place, but when 
apprised of them made no objection, as he thought the 
change beneficial. The defendant, upon these facts being 
left to the jury by his Honor, was found guilty, and 
appealed. 

Boyden, for the defendant, contended, that the old road 
was not altered; that the requisites of the act of 1834 
were not complied with in several particulars, all which 
the public interest required should be strictly observed : 
that the defendant's being the magistrate who called upon 
the freeholders, could make no difference: that the Court 
did not intend that there should be two roads ; and, as the 
old one was not changed, it could be no nuisance to 
obstruct the new one. The counsel also objected to the 
proceedings, as too indefinite, and therefore inoperative to 
effect a change of the old road. 

The Attorney-General, for the state, contended, that 
though the proceedings might be irregular, yet being before 
a Court having jurisdiction of the subject-matter, the order 
of the Court establishing the new road was valid, until the 
proceedings were rescinded or reversed. 

GASTON, Judge.-The question presented in this case is, 
whether the evidence submitted to the jury was sufficient 
in law to show that the way obstructed by the defendant 
was a public road. (His Honor here stated the facts of the 
case as above, and proceeded as follows :) The County 
Courts of this state have full power to order the laying out 
of public roads, where necessary ; to discontinue such roads 
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as shall be found useless, and to alter roads so as to make 1837. 

them more useful, as often as occasion shall require. TIE STATE 

Before the passing of the act of 1834, (see 1 Rev.  Stat. SPhI&,UR, 

c. 104, sec. '7.) the mode of proceeding directed to be pur- 
sued on an application to turn or alter an existing road, 
was as follows. T h e  applicznt was required to file his 
petition in writing, and to give notice thereof' to those 
over whose lands the road might pass. If  the Court, upon 
hearing of the petition, approved thereof, a jury of free- 
holders was to be summoned, who should upon oath lay 
oE the road to the greatest advantage of the inhabitants, 
and ascertain the damage which indi~iduals ~ a i g h t  suitain 
thereby, and report their proceedings to the Court. Upon 
this report being confilmed by tile Court, and upon the 
overseer certifying, or (if Ae refused to certify,) upon the 
Court being satisfied from the report of commissioners 

.> 

by  the Court for that purpose appointed, that such new or  
altered road was in good and sufficient order, the road laid 
off by the jury became the public road, instead of the old 
one. 

In  the session of 1834-5, an act was passed by  
which it is enacted, than any person through whose 
farm or land a public road passes, may turn or alter 
the same by laying off the road as he proposes, so, 
however, as not to interfere with the 'land of any 
other person, and put it in a good and proper condition 
as a public highway: but before he shall close up, or in 
any manner obstruct, the former road, he shall apply to a 
justice of the peace, whose duty it shall be to summon two 
disinterested freeholders, to attend on the premises on a 
given day,who after havingtaken an oath to that effect,shall 
with himself, view and examine the road as proposed to 
be altered or turned, and report its condition, and such 
other facts connected with the case, as may be necessary 
to determine whether such alteration should be made, 
to the next Court of Pleas and Quarter Sessions, to 
be held for the county ; and upon consideration of such 
report, the Court may sanction the proposed alteration, or  
refuse it ; provided, that the overseer of the road shall have 
five days notice of the time, and place of meeting, of the 
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Dm. 1837. justice and freeholders. If the case before us involved - 
THE STATE only the inquiry, whether the proceedings exhibited by 
SPAr,t;oun. the record, confornled to the requisitions of the act, it 
I n  a peti. would be an inquiry free from dificulty. In  the first place, 

we hold it to be clear, that the act applies only where the a road un- 
der the act road proposed to be changed, as well as that offered to be 
i:i:i;!l substituted for it, are wholly within the farm or upon the 
c. 104, scc. land of the petitioner, so that no individual is likely to 
7 ) it must 

receive injury from the change; but the sole question is, 
the 'odd whether the prayer of the petitiolrer may be granted with- 
propoicd to  
bechanKcd, out inconvenience to the public. As the change is not to 
as well as 
tha t  offered interfere with the land of any other person, notice to the 
to bc sub- overseer, the official guardian of the public convenience, 
stituted 
are w,r;lly was deemed suficient, and as such a change must, in 
w l l  [he general be incunsideral)le, it was supposed that the 
land ot'the 
petitioner; trouble and expense of a. jury might safely be dispensed 
the free- \,,,th. 
holders 
nlust also On the face of these proceedings, it does not appear that 
be sworn, the road intended to be shut up passed wholly, or in part, 
and the 
ovcrseer of through the land of Bitting, and it does appear, that  the 
the rood 
havenotice. road intended to be in lieu of it, did not pass wholly through 

his land. Besides, the express requirements that the free- 
holders should be sworn, that they and the justice should 
view the proposed road, and report its actual condition, 
and that the overseer should have five days previous notice 
of such view, must important requirements in behalf of 
the public, are essential and must not be neglected. But 
the question for us is not, whether upon such irregular and 
defective proceedings, the Court ought to have sanctioned 
the change of the road, nor whether the order for such 
a change ought not to be set aside, but whether, upon the 
record offered, the road has been changed as allegcd. Acts 
formally done by a tribunal which has power to do them 
-however voidable because of error or irregularity-are 
valid, until they be formally avoided. The  aiteration of 
roads, is a subject over which the County Courts have 
full jurisdiction, and every altered road declared by them 
to be a public road, must, until such declaration be 
rescinded or reversed, be regarded by every citizen as a 
public road. I t  is enough that the way obstructed is a 
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public road de facto, to constitute the obstruction of i t  a D~c.1837. 

public nuisance. Upon the best consideration which we T H ~  STATE 

have been able to give to these proceedings, we are of s,, ,~H,,,  

opinion, that they do not show an adjudication of the Court 
by which this private way has been made ii public road. 
I f  there be any such, then the old road has heen discon- 
tinued, and may be lawfully stopped, for the subject-matter 
of the adjudication was not the laying off of a new, but 
an alteration of the existing road. If  there be such, it is 
not express, but to be inferred from the confirmalion of the 
recommendation, and the ordering of that recommendation 
to be filed. Now if this document had set forth that the 
way  as proposed to be turried, had been laid off and put 
into a good and proper condition for a public highway, 
and had described with reasonable certainty, the road so 
laid off and put in order, the confirmation of such a report 
might be deemed a n  adjudication establishing the proposed 
alteration. But in these respects it is utterly insufficient. 
I t  states no road as having been prepared ; it describes, 
not where the altered road is to run, except that it is to 
be brought nearer the house of Bitting; and it prays only 
that  an order may be made " for turning the road." The 
Court is not thereby called upon to sanction or refuse any 
specific alteration, and its'approbation ofthe prayer in this 
document, cannot be considered as a sanction of a specific 
alteration. I t  ought to appear upon the face of the record, 
that  the Court was not only willing, that a change of the 
road might be made, but had definitely accepted and 
established a new, in the place and stead of the old road. 
T h e  public convenience is too deeply concerned in matters 
of this kind to permit us to infer a solemn adjudication 
from such loose, defective, and uncertain proceedings. 
T h e  right of the public in the old highway is not to be 
talien away thus lightly. 

If  the transaction which we are considering had been 
an  old one, and the former road had been s h u t  up, and 
the new one accepted by the community wi:!i the acqui- 
escence of the defendant, hehre  the obstruction complained 
of, the case might - have presented a different aspect. 
Under such circumstances, perhaps, it niight have been 
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Dm. 1837. held, that the defendant had dedicated his land to the use of 
THESTATE the public as a highway, and that he was guilty of 

" obstructinga highway de facto. But the evidence offered SPAINHOUR. 
upon the trial did not, in our opinion, warrant a finding 
that the way obstructed was a public road. The judg- 
ment is to be reversed, and a new trial ordered. 

PER CURIAM. Judgment reversed. 

THE STATE v. MATHEW MILLS. 

A scke facias, reciting that the defendant was lately bound in a recogni- 
zance, in, &c., for the appearance of T. S., at, &c., that the said T. S. failed 
to malre his appearance, as he was bound to do; and that it was thcrcupon 
ordered .by the said Court, that he forfeit his recognizance, according to 
law," and commanded the sheriff to makc Imown, kc., is irregular, uncer- 
toin, and defective. And although the objections to it cannot be taken upon 
a plea of nu1 lie1 record, a cassetur is the only proper judgment. 

A recognizance is a debt of record, and is of thenature of a conditional judg- 
ment, which the recorded default makes absolute, subject only to such 
matters of legal avoidance as may Ix shown by plea ; or to such matters of 
relief as may induce the Court to r e n d  or rnit~gate the forfciture ; and the 
object of a sci. fu. is to notify the cognizor to sllow cause why the cognizee 
should not have execution, of the sum acknowlcdged. The act of 1777, 
(1 Rev. Stat. c. 35, sec. 32,) makes it irnperatiue that the sci. fa. shall issue 
and judgment be had thereon, previous to suing out execution upon a 
forfeited recognizance. But no judgment of forfeiture is thereby required 
before the i'ssuu~g of the scwe facias. 

Tars was a SCIRE FACIAS, which, after reciting that the 
defendant was lately bound in a recognizance in the sum 
of five hundred dollars, for the appearance of Theophilus 
Stubblefield, at  the Spring Term, 1837, of the Superior 
Court of Rockingham; that the said Theophilus failed to 
make his appearance, as he was bound to do ; and that it 
was thereupon ordered by the said Court, that he forfeit 
his recognizance, according to law, commanded the sheriff 
to make known to the defendant to appear a t  the next suc- 
ceeding term, and show cause why the said forfeiture 
should not be made absolute. The defendant pleaded " nu2 
tiel record." The solicitor for the state showed a separate 
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recognizance entered into by defendant for the appearance DEC. -- 1837. 

of Stubblefield at the Spring Term, 1837, of Rockingham ' h x :  STATE 
8.  

Superior Court ; also the record of that term, in which was f i ~ ~ ~ ~ .  
the follon lng entry. " State v. Tlleophilus Stubblefield. 
Theopl~ilus Stubblefield called and failed. Judgment 
nisi." 

His Honor Judge S a u s ~ c ~ s  sustained the defendant's 
plea, and rendered a judgment in his favour : from which 
Mr. Solicitor Poincle~ter. appealed. 

The Attorney General, for the state. 

J. T. Xorelread, for the defendant. 

GASTO,\-, Judge.-The scire facias in this case, and the 
proceedings upon i t  are so irregular, defective and uncer- 
tain, that we thinli the only proper judgment for this 
Court to render is, that the same be quashed. (His Honor 
here stated the case as above, and proceeded.) 

The  scb-e facias is defective, in not setting forth the 
recognizance fully-to whom, or wl-iere made; and that 
the same is of record in the Court from which the sci. fa. 
was  sued out. I t  is defective and uncertain, in setting 
forth that Stubblefield failed to appear, as he was bound 
to do ; iustead of averring that Stubblefield failed to 
appear at  the Court, when and where, according to the 
condition of the defendant's recognizance, the said Stubble- 
field was to malie his appearance. It is irregular, as well 
as uncertain, in setting forth that it was ordered that he 
should forfeit his recognizance, and requiring of the defen- 
dant fo  show'cnuse why this forfeiture should not be made 
absolute. Wha t  record was denied by the defendant's 
plea, we are unable to ascertain ; for there is no averment 
in  the scire fncias of any record. If  i t  denied the recog- 
nizance, then t h e  ju(1ga erred i n  adjudgirlg that there was 

no such record; fbr the case shows that a recognizance of 
record corresponding with that described in the scire 
facias, (so far as a recognizance is therein described,) was 
exhibited to the Court. If it deniea the '< order" that either 
Stubblefield or the defendant should forfeit his recogni- 
zance, there was noerror in finding the plea true;  but the 
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DEC. 1837. plea, so understood, was no defence against a proper &re 
THE STATE f f fc im.  

v. 
MILLS. A recognizance duly entered into is a debt of record, 

and tlle object of a sci,-e fncias is to notify the cognizor to 
show cause, if any he have, wherefore the cognizee should 
not have execution of the same thereby aclinowledged. Jn 
England, before our Revolution, when a recognizance was 
acknowledged, with condition to be void upon the nppear- 
ance uf the cognizor or any other person in Court, and the 
party did not appear, the default was recorded; and 
thereby the recognizance became absolute or  forfeited; 
and being est~~cnted (that is to say, talien out of the other 
records,) and sent up to the Court of Exchequer, the King, 
upon an affidavit of danger 'of losing the debt, and on the 
fiat of one of the barons, might have an immediate extent 
against the body, goods and lands of his debtor. But the 
ordinary mode was to sue out a scireJicias thereon. Our 
act of 1777, (see 1 Rev. Stnt. c. 35, s. 32,) has made it 
imperative, that before suing out execution on a forfeited 
recognizance, a scirc fncicls shall issue, and judgment be 
had thereon. But no judgment of forfeiture is thereby 
required previous to the issuing of the scire facias. The 
recognizance is of the nature of a conditional judgment, 
and the recorded default makes i t  absolute, subject only to 
such matters of legal avoidance as may be shown by plea, 
or  to such matters of relief as may induce the Court to 
remit or mitigate the forfeiture. 

PER CURIAX. Proceedings quashed. 
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STATE 
THE STATE v. I ICNRY HC3IPHRCVS. t.. 

Hcwti. 
The ac t  of 1816, (Rev. c. 900)  relates to the former one of 1E03, (Rev. e. 

770,) and the s c o p o f b o t h  acts, or of the act of 1816, conbtrued in reference 
to that of 1809, is to make it an  indictabie of i i ice  to issue, p a s  or rceciw 
small notes, clicclis or duc bills 3s a s i i l ~ s t i t u t~  fir I I W I I C ~ .  ~ I C I I C C  the 
intent that a note issued rlioukl p n s  currcnt us n sob:titutc for nloncy, or 
that in fact i t  was so i s u c d  and p a i d ,  is nu essential ingrcdicnt of the 
offence, and must be avcrred in the indictment and p i .o~id  on tho trial. 

T11c acts of 1809 and 1616, proliiliti:i,rr tlic issuing and circulation of ai~iall  
promisbory or due bills as money, arc not unconstitutional. 

THE defendent was indicted and tried at  Guilford, on 
the last Circuit, before his Honour Judge  SACXDERS, as 
follows :- 

< I  The jurors for the state upon their oaths, present that 
Henry Humpl~reys, late of tlle county of Gullford, 
labourer, on thc tenth day  of October, A. D. 1837, with 
force and arms i n  the county of Gu~lforcl aforesaid, did 
issue a certain bill commonly called a due b~ll, in the 
words, letters and figures follon~ng, that is to say : 

25 2 5 

Mount Hecla Steam Jlillj., Xorth Carolina. 
The proprictor of the Mount IIecla Steam Cotton Nills, 

promises to pay the bearer on demand, twenty-five cents 
in current money. 

H. HUMPIIREPS, Proprietor.' 
Greensboro, Octo. loth, 1837. 

with intention to evade an act of assembly, passed 
in the year 1816, entitled an act supplemental to an act 
to prevent the circulation of small prc~missory notes, 
or due bills, against the form of the statutes in such cases 
made and provided, and against the peace and dignity of 
the state." 

There was another count in the indictment, charging 
the defendant with issuing a certain promissory note, 
commonly called a due bill," &c. plea not guilty. I n  sup- 
port of the indictment, it was proved that the signature to 
the due bill was ia the handwriting of the defendant ; that 
he was the proprietor of thc hlount lIecla Steam Cotton 
"""Is ; and that he resided, and the rnills were situate i rz  
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D ~ c . 1 8 ~ 7 .  the county of Guilford; and further, that the bill was 
STATE received from a third person in change, as twenty-five 

v.  
HUXPA. cents. His Honor charged the jury, that if they believed 

REYS. the facts and circumstances as above stated, they were 
authorized to infer that the bill had been issued by the 
defendant ; and that if they were satisfied of that fact, it 
was their duty to convict. The.defendant was found 
guilty ; whereupon his counsel moved for a new trial, for 
misdirection, which was refused; he then moved in arrest 
of judgment, because of the unconstitutionality of the act 
of assembly, u~lder which the defendant was indicted. 
This motion was also refused ; and a judgment being pro- 
nounced for the state, the defendant appealed. 

W. A. Graham, for the defendant. 

The Attorney Genernl, for the state. 

RUFFIN, Chief Justice.-The securities within the pur- 
view of the act of 1809, (Rev. c. 770,) to prevent the 
circulation of small protnissory notes or due-bills,"aresuch 
notes or bills for a less sum than ten shillings, as are 
((intended to pass current as a representative of, or a sub- 
stitute for money." The subsequent act of 1816, (Rev.  c. 
900,) is supplemental to the former, as declared in its title ; 
and the preamble and also the enactments render it man- 
ifest that the latter statate is, as respects due-bills, relative 
to that which preceded it. Though in itself imperfectly 
expressed, it is obvious it did not mean to prohibit a person 
from giving a note or due-bill for a real debt, or to pro- 
hibit the payee or holder from assigning and passing such 
a note, as other negotiable instruments. Indeed, the 
second section uses the words, in circulation ;" from 
which and the enactments and recitals, generally, enough 
is seen to satisfy us, that the species of security, called due- 
bills therein, and intended and expected to be suppressed 
by the penalties, in addition to " those of the act of 1809, 
and by the " further remedy" of indictment, is the same 
which is described in the act of 1809. The scope of both 
acts, taken together, or of the latter, construed in reference 
to the former, is to make it an indictable ofibce to issue, 
pass or receive notes, checks or due-bills for small sums, to 
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be used a s  change or  a s  a par t  of the circulating medium DEC. 1837. 

instead of coin, o r  such paper as  the s tate  had authorized STATE 

o r  might authorize. T h e  intent that  a note issued should 
so pass current ,  as  a substitute for money, o r  that  in fact m y 6 .  

i t  w a s  issued, and  passed a s  such substitute, is therefore, 
a n  essential ingredient of the  offence ; and must be averred 
in the indictment, and proved on the trial. 

Nei ther  the evidence on  the  trial, nor the instruction to 
t h e j u r y ,  is in  conformity with this construction of the 
s ta tu te  ; a n d  consequently, the judgment is deemed erro- 
neous by the  Court .  I t  is possible that  the inspection of 
the  instrument itself, might  have been sufficient to enable 
a jury to  infer the  intention, a s  if it were  a n  impression 
from a plate, with vignettes and nnmbers ,or  the like, thus 
indicating that  the particular paper, was one o f a  numerous 
series, issued or  about to  be issued. But  no circumstance 
of  the sort is s ta tcd in the case ;  and f i ~ r  aught  that  
appears, this m a y  have bcen the only paper issued or  con- 
templated, and been given to s o n ~ e  person fir a n  existing 
debt ,  and without a n y  purpose that  it should be put into 
circulat i tn  as, o r  for money. If there was such a purpose, 
i t  issusceptible o f e a s y  proof, by showing that  many such 
papers had actually been issued by thc tiefentlant,and were 
circulated with his privity o r  in his vicini ty;  which would 
denote the intent,  in the same manner as  it 118s been held 
t h a t  the possession of a large quant i ty  of base money unac- 
counted for, i s  evidence of a n  intention to ut ter  i t .  But ,  
whatever  the  evidence niight h a r e  been on the trial, t h e  
verdict could not stand, because the Cour t  excluded all  
inquiry into the intention, and  directed a conviction upon 
evidence of the issuing sirr~jily of this single note o r  bill. 

T h e  disposition of' the verdict renders it unnecessary to  
consider the trlotion in arrest  oi'judginent. ~ ' e t  it may be 
remarked, that  for the reason, w!iich in the opinion of the 
Cour t  renders the instruction to the jury el-roneous, the  
indictment is also defective. I t  is proper, however, t h a t  
the  Cour t  should not leave in doubt, the opinion enter- 
tained upon the objection in arrest,  which is stated in  the  
record ;  namely,  that  the s ta tu te  is unconstitutional. I f a n  
ac t  of which the object and  operation is so very salutary, 
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DEC. 1837. were in violation of the Constitution, i t  would be the source 
STATE of sincere regret. But the Court is a t  a loss to conjecture 

21. 
H U ~ P * -  on what ground the position is taken. I t  is, and must be, 

an attribute of every government, in some department, to 
prescribe and to regulate the currency; to protect the 
community, from that which is spurious or worthless, 
whether it be of coin or paper ; and to prohibit the 
making of such contracts, as are contrary to good morals, 
or contravene public policy; and there is no provision of 
our own Constitution, or that of the United States, in 
restraint of such action of the legislature, as may be direct- 
ed against the fraud and swindling which would be pre- 
valent, if every person a t  his will could throw into circu- 
lation paper trash of this kind. 

PER CURIAM. Judgment reversed. 

EDMUND CLAYTON v. The  next of kin of SARAI-I and M,4RTHA 
LIVERhIAN. 

A paper writing cxccutcd by two persons, making, after both their deaths, a 
joint disposition of all their property, cannot be admitted to probdte a s  a 
mutual or conjoint will. And it was held, DANIEL  Judge dissenting, that 
sucll a paper writing could not be proved as  the separate will of either of 
the supposed testators, bccausc it purported to be a joint, and not a separate 
will ; and bccausc it implied, from its structure, an agreement bctween 
them, which was inconsistent with its revocability, and therefore prevented 
its operation as a will. 

THIS was an issue of DCVISAVIT VEL NON, a3 to a script 
propounded as the will of Sarah and Martha Liverman. 
T h e  script was in the following words, viz. 

" In the name of God, Amen. July the 6th day, 1832. I, 
Martha Liverman and Sarah Liverman, of, &c. We, being 
in a goud state of health, and of sound mind and memory ; 
and calling to mind the mortality of our body, and that it 
is appointed for all nmrtals once to die, do make this to be 
our last will and testament: and first of all we commend 
o u r  souls to the !lands ol Alrn~ghty Gut1 that gave i t ;  and 
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as touching such worldly goods as it ha111 pleased God to 1837. 

bless us with, we devise and disl,ose of in the folluwing CLAYTON 

manner. Fir,st, we give unto our dearly beloved nephew, L,,,~~,,,~. 

Wiliiam Clay m1, one negro man," &c., 6i  aher our decease, 
to be and remain his and his heirs forever, to his proper 
use. Then we give unto our dearly beloved nepiiew, 
Edmund Clayton, one negro man, &c., and we do hereby 
give unto him all the rsst of our property, after our dccease, 
to be and remain his and his heirs forever, to his proper 
use; and we do hereby ordain and tippoint our worthy 
friend, Edmund Clayton executor of this our last will and 
testament." 

T h e  probate was contested by the next of kin ; and the 
issue was tried on the last Circuit, a t  Tyrrell, before his 
Honor Judge PEARSON, when i t  appeared in evidence that 
the supposed testatrixes, who were sis~ers,  both died 
within a few days of each other. 

For  the next of kin it was objected, t in t  a mutual or 
conjoint will was unknown to the testalnentary law of this 
country. T o  obviate this objection, the paper writing was 
propounded as the joint wijl of both the supposed testa- 
trixes, and also as the sole will of each of then1 ; and it 
was  agreed, that if in any of these forms it could be admit- 
ted to probate, it might be adinitled to be so pronounced 
for. His Honor thinking that probate might be had of it 
as a mutual or conjoint will, it was proved in that form; 
and the caveators appealed. 

Deuerezcx, for the defendants.. 

Heath, for the plaintiff. 

GASTON, Judge.-This is a very singular case, and pre- 
sents for determination, questions, which, as far as we are 
in!i~rmed, have not before been agitated in our country. 
These are, l s t ,  whe t lw  the paper writing offered for pro- 

~ lve r -  bate, and fbuni! t u  be jointly cxacuted by Martha I 
marl and Sarah Liverinan, can be admitted to  probaie as 
the joint nil1 of' tile said Ala~ tha a r~d  Sarah: a d ,  %r~dly, 
if i t  cannot be ad~nitted to pwLutc  as their joiiit will, rrlijy 

it be proved as the separate will of either ol'tliem. 
T h e  papcr professe?, as stronglv as I ang~age  can de- 



560 IN THE SUPREME COURT 

Dm. 1837. clare, to be the united will of Martha and Sarah Liver- 
CLAPTON man ; designed to take effect upon the death of both ; to 

". appoint an executor to both; and to dispose of property LIVERMAN. 
belonging to both. " W e  do make this to be our last will 
and testament. We commend our soul to the hands of 
Almighty God that gave it-as touching such worldly 
goods as it has pleased God to bless us with, we devise 
and dispose of it in the following manner.-We give unto 
our dearly beloved nephew William Clayton, one negro 
man, &c., after our decease, to be and remain his forever. 
Wegiveunto our dearly beloved nephew, Edmund Clayton, 
one negro man, k c .  ; and all the rest of our property, after 
our decease, to be and remain his forever. W e  do 
hereby ordain and appoint our worthy friend Edmund 
Clayton executor to this our last will and testament." 
These expressions can leave no doubt that it was the pur- 
pose of both parties to .this instrument, that after they 
should die, the property therein mentioned should be 
disposed of in the manner stated; and that Edmund 
Clayton, as their executor, should see these dispositions 
carried into effect. It is a conjoint will, if a conjoint will 
can in law be made. 

Can it be established as a joint will ? I have no hesi- 
tation in answering this question in the negative. A will 
is defined to be a legal declaration of a party's intentions, 
which he wills to be performed after his death. It 
follows, from the definition, that it must be the sole act of 
one person, declaring his intentions, in regard to what he 
wants performed, when he shall be no more. I t  is the 
exercise of a privilege which belongs to the owner of pro- 
perty, of declaring a law for continuing that property in 
such persons as he pleases after his death. Deriving its 
eficacy solely from its being his final sentence; inopera- 
tive during his life ; and having exclusively a posthumous 
character, it remains ambulatory and revocable up to the 
last moment of his existence, and then becomes, by virtue 
of his definitive determination, a positive and absolute 
rule. In this view a will differs essentially from a deed ; 
and therefore the first deed, but the last will, is of the 
greater efficacy. So long as a man retains a testable 
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capacity-and without a testable capacity he can make D m  1837. 

no will-he may alter, abrogate, or republish his will. It CIAYTON 

is not in his power to make a will which he may not alter L,,,~,.,,,s 
or revoke, because no man's act can "alter the judgment 
of law to make that irrevocable, which is of its nature 
revocable." Pynior's Case, 8 Coke's Rep. 162. Swin. 13. 
7, see. 14, pl. 2. From these properties of a will, it also 
follows, that it cannot be conjoint. If conjoint, it is to 
take effect after tlie death of both, not upon the death of 
one. If conjoint, then it is either irrevocable except by 
the act of both-which would deprive each testator of the 
power of altering his intentions in regard to the dispo- 
sition of his own property-or it is revocable by the act 
of either, which would give to one the power of changing 
the disposition of another's property. In Williams on 
Executors, vol. 1, p. 9, we find it laid down, ' I  Another 
essential distinction between a dced and a will may be 
mentioned, that there cannot be a conjoint or mutual will ; 
an instrument of such a nature is unknown to the tcsta- 
mentary law of this country." For this the author quotes 
1 Cow. Rep. 269, in Lord MANSFIELD'S judgment in Dar -  
lington v. Pultery. Hobson V. Blacl~bur~z, 1 Addams's 
Eccl. Rep. 277 ; and he is f d l y  supported by his references. 

Perfectly satisfied that the paper writing propounded 
cannot be admitted to probate, as the joint will of Martha 
and Sarah Liverman, I am next called upon to decide 
whether it may be established as the will of either of them, 
and in my opinion, this question must also be answered in 
the negative. An insuperable objection in the way of 
pronouncing this the several will of either of the parties is, 
that it does not purport to be the separate will of either. 
I t  is wholly a joint act, and in no respect a several act. I t  
is a joint declaration of a joint purpose'as to the disposition 
of joint property, after the death of both the parties, by a 
joint executor, appointed to carry into effect this arrange- 
ment ; but it contains no declaration of the separate inten- 
tions of either in regard to her property, to be executed a t  
her death, nor the constitution of any executor to carry 
into effect her intention. T o  pronounce for it as a several 
will, is to adjudge it to be what it is not, 
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DEC. 1837. I t  has been insisted i n  argnnient, that as the instrument 
CLAYTON contains unequivocal evidence of the intention of both, it 

"' necessarily shows the intention of each of the parties ; 
LIVERMAX. 

and therefore is the will of each. Assuredly each did 
intend the disposition contained in the supposed will, such 
and in the form therein declared, but it does not thence 
follow, that either definitely intended such a disposition of 
her interest therein, after her death. It does not conclu- 
sively appear, that if either had made a separate testament, 
such testament might not have contained a different dispo- 
sition. If, from the joint declaration, we are to form any 
inference as to the separate purpose of each, I should 
conclude, that a t  ail events, it was designed that the 
survivor should take for the term of her life, the property 
of the other. In this respect, at  least, the will of each 
would have varied in terms from that before us. I t  would 
have varied also in its operation. For if this be held the 
separate will ofeach, then, upon the death of one, her whole 
interest devolved upon her executor, in trust for the lega- 
tees therein named, after the death of the other, and, until 
that event, in trust for the next of kin of the deceased. 
Besides, non constat, but for the purpose of carrying into 
execution the joint arrangement wimlly, and in the form 
agreed upon, an entirely different disposition would have 
been made. Both purposed that the legatees should take 
the respective things given, and as they were given, but 
neitl~ermny have desired that theyshould talte,at all events, 
an undivided msiety thereof. I t  may have been, that the 
arrangement contemplated, was, as a wllole, deemed well 
suited to the interest, advancement, and comfort of the 
common family of the parties, and may have accorded with 
the feelings which they entertained towards the humart 
beings who constituted the principal part of the subject of 
this arrangement, while the same considerat ions might 
have prompted each, in making an independent will, to 
select different legatees, and to bequeath in a different way. 
But it is not necessary that we should see a separate p l - -  

pose, diferent f w n  that evidenced by the joint a c t ;  it is 
cnough that the joint act contains no definitive evidence of 
t lx  separate purpose of either, 



Although no instrument has operation as a ulill until the Dm. - -- 1837. 
death of the testator, yet if it be not valid as a testamen- CLAYTON 

0. 
tary instrument when executed,no circumstances occurring l,rvEnxa~. 

afterwards, (short of a republication by the testator,) can 
make it such. The determination, therefore, of the question, 
whether this be the separate will of one of the parties, 
must be the same as it would have been, if the other were 
yet alive, or had diet1 aftcr revoking this instrument as her 
will, and making a ditTerent testamenta~y disposition of 
her property. 

Another, a d ,  as I think, eqrlally insuperable objection 
to the probate of this instrumeut as a will, is, that what- 
ever name may be given to it by the parties, it is, on its 
face, an  agreement or compact ; and cannot, therefore, be 
a will. Upor] the Face of the instrument, tliere is mani- 
festly an  agrcc~nent hetween two, for the disposition of the 
property of both. I t  declares the assent of two minds to 
one common pnrpose, which neither w a s  individually 
competent to efF2ct; and it is, therefore, u compact. Kow, 
it is immaterial in what /i.rin LL will is made, whether it 
be in form of a deed-poll, indenture, n~nrriage settlcrnent, 
bond, Ictter, note, draft, receipt or endorsemcnt, provided, 
that it evinces the fixed indepentieut purpose of an  indibi- 
dual, with regard to the dlspnsition of 111s property after 
his death. So, an instrunlent, testamentary in its fbrrn, if 
i t  manifests no more than a compact, or an  agreernent 
between two, must be treated ;IS such, a11d cnnnot be con- 
verted into an instrument ti:stamcntary in its c h c m ~ t e r . .  
It does not lwcoine us to say wl~cther this ngrceunent, or 
compact he well executed, : ~ n d  if ncot, whetl~er it be one 
the execution of which, could be enforced I-)? either of the 
parties, or c i ~ n  l ~ o w  be enf'orced by those who were to 
derive benefit f ron~  it. IIow it may Lc considered, when 
brought before the proper forum for the adjudication on 
agreements or compacts, a Court of probatq is uot compe- 
tent to inquire. TVlleu such n Court sees that it declares 
the agreement of two, and not the separate volitionof one, 
a conclusion i l l  which an intercliangc of opiniol~s, and a 
compromise of interests has resulted in regard to n subject 
exclusively bclongiug to neither : and not t l~u spontanuous 
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DEC. 1837. determination of one claiming to exercise sole dominion ; 
CLAYTON such a Court cannot pronounce it the will of either. T o  

2). 

L ~ ~ ~ ~ ~ ~ ~ .  use the language of Lord ROSSLYN, in Jt7czrner v. ~Vattlzews, 
4 Ves. Jun. 209, i t  is not a complete definite rule and law 
made by the owner for the settling of her fortune after 
death. 

I rely with more confidence on the correctness of this 
opinion because i t  has the sanction of one of the ablest 
judges on testan~entary law. The  case of fibbson v. 
B2ackbzm2,1 Addams' Reps. 274, (2 Eng. Eccl. Rep. 115,) 
is strikingly similar to that before us. i\lartl~a,Susanna, and 
Joshua Hobson, sisters and a brother, executed an instru- 
ment in writing, which, in the beginning, they called an 
assignment, but, in the end, expressly declared their e d 9  

the case of each other's decease." By it, provision 
was made upon the death ofone, for the benefit of the two 
surviving, and upon the death of two, for the benefit of the 
last survivor, with l~mitations thereafter to their other 
brothers and sisters, and they thereby constituted each 
other with their brothers William and George, executors 
thereof. Joshua died, and a probate of this instrument as 
his will was granted to his two sisters, Martha and 
Susanna, and his brother George, three of the executors 
therein named. Martha afterwards died, having made, 
as was alleged, a separate testamentary disposition of her 
property. Probate of the joint will as the will of Martha, 
deceased, was prayed by George Hobson, one of the 
surviviiig executors thereln named : and letters of adminis- 
tration, with the separate will annexed as that of the same 
deceased, were prayed by her nieces who werelegatees in i t .  
The allegation propounding the joint will was in the common 
form, e,xcept that it pleaded the death of Joshua Hobson, 
a n d  that probate of tire said joint zui21 as to the efects  of the 
said Josl~ua hnd been taken by  the deceased. The  admis- 
sion of this avegation was opposed. Sir JOHN NICHOLL 
declared that he had no hesitation whatever, in rejecting 
the allegation propounding the joint will, as that of the 
party deceased, on the principle that an instrument ofthis 
liaturc is unknown to the testamentary law of this country, 
or in other words, that it is unknown as a will to the law 



OF NORTH CAROLINA. 565 

of this country a t  all. " I t  may," he observes, 6 r  for ought 1837. - 
that I know, he valid as a compact. It may be operative CLAYTON 

in equity, to the extellt of making the devisees of the will, LrvzMm. 
trustees for perfi~rniing the deceased's part of his contract. 
But these are considerations wholly foreign to this Court, 
which looks to the instrument entitled to probate as the 
deceased's will, and to that only. The allegation plainly 
proceeds upon a notion of the irrevocability of the instru- 
ment which it propounds as the will of the deceased. W h y  
this very circumstance destroys its essence as a will, nnd 
converts it into a contract, a species of instrument over 
which this Court has no jurisdiction. ' Upon these broad, 
and, as I apprehend, sufficiently intelligible grounds, I 
reject this allegation." 

The counsel for the plaintiff, in commenting upon the 
case of Hobson v. Blackburn, insists that it decided no more 
than that, as the will of Martha Hobson, it was revocable, 
and had been in fact revoked by her testamentary disposi- 
tion of a subsequent date. Certainly I do not so under- 
stand it. According to the practice in the Prerogative 
Court, (see note page 1 1  of 1 Eng. Ecl. Rep.) the facts 
intended to be relied on in snpport of any contested suit, 
are set fort11 in a plea which is termed an allegation. 
This is submitted to the inspection of the counsel of the 
adverse party, and if it appears to them objectionahle, 
either in form or substance, they oppose the admission of 
it. If the opposition goes to the substance of the allegation, 
and is held to be well founded, the Court rejects i t ;  by 
which mode of proceeding, (analogous to that of a demurrer 
to a bill in equity,) the suit is terminated without going 
into any proof of the facts. The  case was heard on oppo- 
sition to the admission of the allegation propounding the 
joint will as the separate will of' the supposed testatrix, 
and not upon the allegation propounding the subsequent 
will. The allegation opposed did not bring the question 
as to the execution of the subsequent testamentary paper 
before the Court. The sufficiency of the allegation opposed, 
was the sole matter, then under considerstion and the alle- 
gation was rejected not because the will propounded had 
been revoked, that would be a matter for subsequent 
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DEC. 1S37. inquiry, if the allegation should be admitted, but because - 
CLAYTON the instrument so propounded as the will of the deceased, 

Lrvs:.\lAN, was a conjoint or  mutual will, and, therefore, m a u-ill, 
entirely unknown to the law. The only remark respecting 
the a notion of its irrevocability," was to esplitin more 
distinctly the reason why a conjoint will was unknown to 
the testamentary law. Such an instrument is regarded as a 
co111pact. Compacts are not wills and ditrer from them, 
(besides in many other important particulars,) essentially in 
this, that compacts (if valid) are irrevocable, while wills 
a re  revocable. 

The  counsel has also remarked, that in the case decided 
by Sir JOHN NICIIOLL, as also in the case of Dufour v. 
Yercira, Dicliens Rep. 419, probate was in fact granted 
on R joint will, as the will of the testator who dicd first, 
and he insists that this is some evidence, that the words cf 
that learned judge, are not to be understood in the broad 
sense attributed to them. I think, that the probates thus 
granted, without contestation and sub sile7ztia, aiford no 
evidence to this purpose. The  mode of proceeding was 
no doubt, by what is called a s i ry le  condidit, setting fbrth 
the execution of an  alleged will, and the sanity of the tes- 
tator, and did not bring to the notice of the Court, the 
joint character of the instrument propounded. 

The  cases of Dufour v. Percira,  Walpole v. Oaford, 3 
Ves. Jun.  402, and Bincliley v. Simmons, 4 Ves. Jun.  160, 
are  cases in which conjoint or mutual wills have been set 
up, or  attempted to be set up in equity, not as wills but as 
coml~acts, and need no further explanation than that given 
in the judgment of Sir  JOHN NICHOLL, already stated. 

I n  my opinion, the judgment below must be reversed. 
As  the verdict was general, and not rendered subject to 
the opinion of the Court, up011 the legal objections taken 
upon the trial, we can do no more than reverse the judg- 
ment, and order a venire de novo. 

RUFFIN, Chief Justice.-I fully concur in both the rea 
soning and conclusions found in the opinion of Judge 
GASTOX. 
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DANIEL, Judge, dissented, and delivered the following DEC. 1837- 
opinion.-The decision made by the Court below, that this CLAYTON 

0. 
paper writing could be admitted to probate, as a joint will L,,,,,,,. 

of the two sisters, I am inclined to think, was err'oneous. 
But I am unable to perceive, why it may not be admitted 
to probate as the separate and several last will and testa- 
ment of each of the two sisters. I t  seems to me, that they 
have separately and severally, executed this paper as the 
last will of each of the underwriters, so far as relates to 
that portion of property which belonged to each, and which 
is mentioned and attempted to be disposed of, by this tes- 
tamentary writing. The sisters do not even pretend to 
make a mutual will of their property to each other; or 
make any agreement express or implied, that the survivor 
shall have the property of the first deceased, during the 
life of the survivor. They both together, or either sepa- 
rately, had the power to revoke or alter this will ; either 
might have revoked, without giving notice to the other of 
the fact of revocation. Then it would have stood as the 
will only of her that had not revoked. There is no agree- 
ment to be seen or implied in the case, that if one of the 
sisters would sign the will, or dispose of her property in 
this manner to the legatees, the other would ; or if one 
should'revske, the other would, or probably would, have 
altered her will. I say there is no such agreement ; it is 
not, therefore, a case in which a Court of Equity, could 
have entertained any jurisdiction, if one of them had 
revoked secretly. I t  is a case resting entirely upon the 
testamentary law of the land, which does not require any 
notice of revocation to be given. Why should the will of 
these two sisters be here frust~ated, and the legatees dis- 
appointed? The law favours last wills and testatnents; . . 

and it seems to me, that in establishing this paper as the 
separate will of each of the sisters, no principle of law or 
policy, can or will be violated. Because the case is a 
novel one, it by no means follows that the claims of the 
plaintiff are illegal. What is the test by which we learn 
whether a paper is a will or not? A last will and testa- 
ment is defined to be '' the just sentence of our will touching 
what we would have done after our death."2 Bla. Corn. 
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D ~ c . 1 8 3 7 .  499 ; Swinh. Pt .  1 sec. 2. 1 Will. on Exrs. 6. Trying this 
CLIPTOA paper by this test, can any man doubt but that it is a will 

'' and testament ? But i t  i~ said, that the paper contains an L ~ V E R M ~ S .  
agreement, and therefore, its revocability as a will was 
destroyed, and by the testamentary law it could not be 
considered as 3 will. I deny the fact that the paper con- 
tains any agreement; therefore the Court of Equity has 
nothing to act upon. And again, I deny that the law of 
a Court of probate, would reject it as a will, even if it did 
contain an agreement, if it also contained the just sentence 
of the will of the sisters, touching what they would have 
done after their deaths. Such a paper would still be a will ; 
and, although it were in the form of an agreement, it 
would be revocable by either of the sisters in their life- 
time, by force of the testamentary law." T h e  Court of 
Equity by its extraordinary power, and t o  prevent frauds, 
might restrain the revocation, or declare a revocation of it 
in the Court ofprobate a nullity. But can a judge sitting 
in a Court of probate do so ? I answer, no. Dufour v. 
Percira, 1 Dickens Rep. 419, was this : A wife had a 
separate estate: she and her husband agree to make a 
mutual will, which is drawn, and both execute it. The  
husband died ; the wife proved the paper writing in the 
prerogative Court as his will, and afterwards she made 
another will. And the quession was, whether in a Cour t  
of equity, the wife should be permitted to revoke the 
mutual will. (It was not doubted, I think, but in a Court 
of probate she might revoke). Lord C A ~ E N ,  Chancellor, 
said consider how far the mutual will is binding, and 
whether the accepting the legacies under it by the survi- 
vor, is not a confirmation of it. I am of opinion it is. I t  
(the will) might have been revoked by both jointly J it 
n igh t  have been revoked separately, provided the party 
intending it, had given notice to the other of such revoca- 
tion." Lord Canruc~ ,  was evidently alluding to the law of 
a Court of Equity, when he said '. provided the party 
intending it, had given notice of revocation ;" for without 
such notice a fraud might have been con~mitted on the 
other party, which aCour t  ofEquity would relieveagainst. 
But in a Court of probate (when the jurisdiction is not 
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extraordinary, like it is in chancery, where the Court -- 1837. 
applies to the consciences of the parties,) the law of the CLAYTON 

v. 
Court is, that all wills however made, are revocable at any L,,,,,,,, 

time before the death of the persons making them; and 
that too, without notice to any body. And it is because 
a Court of probate cannot look a t  the instrument in the 
light ofan agreement, as a Court of Equity can ; but must 
only consider whether the paper is testamentary in its 
character, and if it is, to enforce the law of that Court, 
which says, that a will is ambulatory and revocable a t  any 
time before the death of the malier. I t  is, because of the 
inability of the probate Court, to give the proper relief, 
that we discover certain cases are brought before the Court 
of Equity, where they are acted on as agreements. In the 
case of Dtfour v. Percira, there cannot be a doubt, but 
that the paper would have been admitted to probate in the 
Prerogative Court, as the will of the wife, as well as it had 
been already admitted to probate, as the last will of the 
husband, had not the wife made another will, which ope- 
rated in the Prerogative Court according to thc laws of 
that Court, as a revocation of the mutual will, so far as the 
same related to the wife. The  Prerogative Court was 
bound to establish the last will of the wife, and consider 
the mutual will as revoked, so far as concerned the wife. 
But equity stepped in, and by its extraordinary power 
touched the consciences of the parties, and prevented fraud 
and imposition. Lord CAMDEN, said, the first (the hus- 
band) that dies carries his part of the contract into exe- 
cution. Will the Court of Equity afterwards permit the 
other to break the contract ? Certainly not. The wife has 
taken the benefit of the bequest in her favour by the 
mutual will; and hath proved it as such. I am of the 
opinion, that the lust will of the wife, so far as it breaks 
in upon (the agreement) the mutual will is void." There 
is no doubt but Lord CARIDEN thought the mutual will 
would have stood good in the Court of probate, as the 
separate and individual will of each, had it not been 
revoked, as to the wife, by the subsequent inconsistent will 
of the wife, and by force of the Inw of the Court of probate, 
I n  Wakole v. Oxford, 3 Ves. Rep. 417, the Chancellor in 
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1637. speaking of the case of Dujour v .  Pcrciru, says : <' there 
CLAYTON was no probate of the mutual will as the will ofthe wire in 

0. 
L,veKafAN. the Ecclesiastical Court, it was considered purely as the 

;he will of the husband." I ask why was not the mutual 
will proved as her will? The  answer is, because her first 
will was revoked by the second, according to the laws of 
a Court of probate. The  Chancellor, therefore, had a 
right to say, after what had happened, that the nlutual 
will neither was, nor by possibility could be the will of the 
wife. But it was in equity a good contract, and it should 
there be so undekstood, and enforced, notwithstanding it 
was revoked as a will, in the probate Court, by her subse- 
quent will made and established in that Court. The case 
of Hobson v. Blackburn, 2 Eng. Eclesi. Rep. 115, simply 
lays down this principle :-" Tha t  mutual or conjoint 
wills irrevocable by ei thcr of the supposed testators, is 
unknown to  the testamentary law of this coantry." I sup- 
pose, that no body ever doubted but that the law mas as 
there stated. H o w  could it be a last will, if it was not 
ambulatory and subject to revocation a t  any moment 
before the supposed testator's death?  If  we will but 
attentively examine the facts of that case, i t  will be made 
too plain to cavil about. Martha, Susanna, and Joshua 
Hobson (nibrot her and two sisters) each being worth about 
eight thousand pounds, in the year 1794 make a will, which 
stripped of its useless verbiage, is in this manner. " We, 
Martha, Susanna, and Joshua Hobson, do agree to the 
following assignment of our property in case of each others' 
decease. The whole of the interest of it shall devolve to 
the longest life or lives while continuing single," &c.; the 
will then proceeds to specify the property disposed of, and 
make ulterior limitations in case of the marriage ofeither or - 
denthof thesurvivor. They appoint eachother executors and 
executrixes. Joshua IIubson died in 1706, and probate as 
to the effects of Joshua was granted by the Prerogative 
Court, to Martha and Susanna Wobson, as executrixes. 
I n  November, 1820, Martha Hobson made a separate wiil 
of her estate, which had increased to thirteen thousand 
pounds, incorrsistent with the first mutual will of 1794. Pro- 
Late of the joint will of 1794, as that of Martha Hobsoa, 
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was prayed by one of the executors named in that will, 3837. 

on the one hand, and those claiming under the separate c ; l . ~ m m  

will of Martha Holrson, of 1820, prayed probate on that at  L,Vz,MnN. 
the same time, on the other hand. The  two wills of 
Martha,  viz. that of 1794, as well as that of1820, were both 
presented to the judge a t  the same moment of time for pro- 
bate. Sir  JOHN N I C H O L L ~ ~ ~  that, and no more, which every 
County Court in this state would have done in a similar 
case, he admitted the last will of Martha Hobson, (that of 
1820,) to probate, or did not reject it, and rejected the will 
of 1794. Sir JOHN NICIIOLL, speaking of the will of 1794, 
(as appears in the beginning remarks of his reported 
opinion,) does say, or is made by the reporter to say, <' that 
an  instrument of this nature is unknown as  a will to the 
laws of this country a t  all." Sir  JOEIN NICHOLL, was, as 
had Lord @AXDEN been, in Dufour v. Percira,  struck at 
first, more from the novelty of the thing, than its difficulty : 
and in reading a little further on his reported opinion, we 
see the plain common sense grounds upon which he decided 
the cases. I l e  there says : The allegation, (propounding 
the will of 1794,) plainly proceeds ripon the notion of the 
irrevocability of the instrument which it propounds as the 
will of the deceased. W h y  this very circumstance destroys 
its essence NS a toill, and converts it into a contract; a 
species of instrument over which this Court has no jnris- 
diction. Upon these broad and intelligible grounds, I 
reject the allegation." For the substance of the allegation 
propounding the will of 1794, (which is the same as is the 
declaration, in an action at  common law,) rested the case 
wholly on the notion of the irrevocability of the paper of 
1794, under the circumstances in which it was made, and 
also after the fact of the death ofthe brotherwho had signed 
it, and its (the same paper) having been beforepronounced 
his will by the Court of probate. The  opposition to the 
allegation made (which resembles a demurrer a t  common 
law,) brought the qr~estiori of law upon the facts and 
averments made in the allegation, directly for the opinion 
of the judge. And, he very properly pronounced against 
the allegation, and particularly against the new-fangled 
rtotion of the proctor who framed it. Mr. Williams (in 
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D m  1837. his hook on executors, vol. 1 ,  page 9,)  seems to me  to give 
CLAYTOX ra ther  the dictum of  S i r  J. X I C ~ L L ,  in Ilobson v. Blrick- 

ZI. L ~ ~ ~ ~ , ~ ~ ,  burn ,  upon a n  irrelevant point, than the t rue grounds o f  
his decision upon the merits of the case. Certain ~t is 
t h a t  M r .  Addams,  the reporter of rile case, did not under- 
s tand the judge to decide the case on the ground that  Mr .  
TV'illiams has stated he did. Mr .  TVilliarns, (in a subse- 
quent  par t  of the same volume, page 65, speaking as  to  
conjoint and lnutual wills being against law,) says, "one 
ground of oi~jection to such a n  instrument a s  testarnerltary 
is, its irrevocubility," evidently h ing i i~g  upon what  S ~ F  
JOHN NICIIOLL alluded a s  to the allegution. It appears  t o  
m e  tha t  M r .  Williams, as  well as my brothers in this Court ,  
have entirely failed in cornprehcnding the meaning of S i r  
Joax  KICIIOLL, in his judgment in the case of Hobson v. 
Blac/,burn. T h e  Judge said that  the allegation, propound- 
ing the will of 1'704, plainly proceeded upon the notion 
of the irrecocabilily of the instrument, by the law of that  
Court .  That posit ion, the judge very correct ly  denied ; 
and  the reason that  the allegation w a s  not admitted, a t  
least so far as  to let tile will of 17'34 be admit ted to  probate, 
w a s  upon no other legitimate ground, bu t  that M a r t h a  had 
made  the subsequent will of Ib20, which had, in the Cour t  
of  probate, revolted the will of 1794. I collect the fact 
tha t  M r .  Addnrrls so understood S i r  JOHN NICIIOLL, from 
his synopsis of the case ; antl, furthermore, frorn w h a t  is so 
plainly s tated by the t w o  C!>incellors who decided the 
cases of  U ~ f i z ~ r  v. Percircc, antl l.I'uIple v. Lord OxJod, 
as the understood testamentary l a w  of the Cour t  of pro- 
bate. If it n a s  not the law of the Et:clesiastical Court ,  I 
an, a t  a loss to conceive why the Cour t  of E q u i t y  should 
be called on to restrain o r  give relief. It must be a 
demand upon the extraordinary powersofaCour t  of Equi ty ,  
to  have that  justice done, which by the positive and  
stubborn law of the Court  of probate could not be attained 
in that  Cour t ,  o r  in other words, justice w a s  likely to be 
frustrated by the rules of that  Court .  C a n  a n y  m a n  
helieve that  if J f a r t h a  IIobson had not have made  the will 
of 1820, but that  S i r  J o m  SICII~LL would have admit ted 
the mutuai  will of 1794 to probate, a s  her last will  ? We 
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see, tha t  the  Prerogat ive C o u r t  did not object to  the  form Dec.1837. 

of the instrument when  it was propounded and  admit ted  LAYT TON 

to  probate  a s  the will of Joshua Hobson, t l ~ e  first of the  LrVEliAN, 
three that  signed it, that  had died. S o  in Dzgour v. 
.?el-ctl-a, the paper had been propounded a s  the will of the 
husband on his death,  and admitted to  probate  as  his will, 
although purport ing to  be the joint wiil of husband a n d  
wife. I n  wills only disposing of personal property, form 
is not looltcd at .  I t  m a y  be almost in any  form, as  is t o  
be seen in the many  forms noticed in Williams on Ex'rs,  
54 and 55, provided it  is the intention of the deceased tha t  
it  shou!d operate  after his death. All the dif icul ty in this 
ease, has arisen ou t  of a dictzcnz of S i r  JOHN NICHOLL, in  
the case of Hobson v. Blaclihurn. H e  did not decide t h a t  
case on it. T h e  dictum is in conflict with the clearly 
ascertained notions of Lords CANDEN and 
a s  to w h a t  the law was, not in the Cour t s  of Equi ty  where  
they presided, but  in the Ecclt.siastical Court .  T h e r e  is 
neither reason nor policy, a s  i t  seems to me in favour of the  
dictunz. M r .  Addams,  unfortunnlely for these plaintiff's, 
published the dictunz, and  Mr .  Williams had propagated the 
error. 

W h e t h e r  t!le legatees, under  the  mill of the  sister j r s t  
dying, mould take immediate vested interests in their 
legacies, on the death of such$wt dying sistcr, o r  whether  
the said legacies would be executory and vest only on the  
death of both the  sisters, is a question, the decision o f w h i c h  
has no bearing upon the case now before the Cour t  ; which 
is, whether  the paper  shall be admitted to  pl-00nte a s  con- 
taining the distinct and  separate  will of each of the sisters. 
Not  until after the  probate of a will, can  a n y  question 
arise 3s to  the vesting o r  not vesting of legacies under that  
will. I think the  paper contains the separate  and distinct 
mill of each of the t w o  sisrkrs who have separately sub- 
scribed the same ; and  ought  to be admitted to probate  as 
the several will of each of the subscribers. 

PER CCRIA?,~. Judgment  reversed. 
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rendered linhle therefor, if it ap- 
pears that Iw a f~r rnards  hati n 
settlen~ent with his principal. and  
paid over to 111ri1 t l ~ e  bi~lal.ce re 
~naining iri hi. Ira~~tls,  alier hei~sg 
nllowed for only what  he had ac- 
ttmlly paid tile creditor. Nate 
Ballk v. Ruliarcls. 111 

AJI%NI?XENT. 

. 'i'l~e Sn!perior Court map in its 
discrc>lion perillit i ! ~ e  plaln~itl to 
:~mt>lltl his \vl.it n f t w  ;i verdict i l l  

his favour. and tlrr Srlprrn~e Court 

' T h e  s e c o ~ ~ d  1.l-oviso to the third sec 
tion ol'tlie act of I$O(i  (ILev. cli 
701) ~ v a s  ~~rospective as \vcll a :  
retrospectiw in its ojxratiolr ; at!( 
slaves plnc,ed by their parents i l  

the p o ~ r s s i o ~ ~  of their children 
since that act, and re11raini11~ i~ 11 

the posaessioll of such c!likjren,I has no riglit m supervise tlle exel-. 
until the death of their parellts in- cise of sllch discretiorl. &tom 
testate, are to be taken as advil~lce- v .  IImtt/i~~. 115 
merits to the cllildren. I%unip- 2.  is colllpetcnt fCr tile af- 
son V. l i ~ d d .  'j3 ter a motion i i ~  arrest of judgnt3nt, 

AGENT. 
to alter the rrcord dl~rirlg t l ~ c  Parne 

I term, by il~sertinc into, or s t r i k i ~ l ~  
Where a11 ncent had received money fronl t ! ~ e  ciinutes, n . i~a tev~r  Inay 

to pay oE certnlll tlel~ts ot' his prin- I)e necwsar!. to make it when en. 
cipal, mcl n~ade  a pa!.~nent to the rolitd, ~11enli the truth; and i f ,  by 
creditor, fer which the pril~cipal such alteratior~, the ,grou vd.; lor a 
was by nlistnlie credited twice, rlmiou in arwst be renrorcd, upon 
such agent. in an octiorl acai12st a11 al7peal nothing C ~ I I I  be look 
hi111 b j  the cretittor to recover the rd to hut 1 1  e record i l l  its com- 
amount of the niistalie, canuot be pleted state. State v. Roberts. 540 

1 
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j~l:iqi!rc:~~t, aud or:lv declare an  
opii11011 L I I I O I I  i t ;  or i!'? u ~ i > t a i < i ~ ~ g .  
tl:c si:!;ject sui)niittetl; they ;~tIjil- 
dicatc  rot on tlic coiitrorc:.s!; of 
title l;et\\eeii tile p;lr:i,s, hilt on 
the co~~f-lictilrg clailns i ~ e t \ t c i , ; ~  m e  
of  :l:e partie-; and :I third i>ei.s:l:, 

AF'I'I~TCS'I'ICi<. 
1. A covellant ill an  iride~:tare of 

i i ~ ~ p r e ~ ~ t i c c s l ~ i i , ,  ~ ~ n d e r  tire ac t  of 
1369, ( R c v .  c l ~ .  W. >ec. 10,) to 
te;rcl~ the apprcl~tice to rcn.1 n11d 
lvrite ~ ~ c o r d i l l g  to lair, is ]lot all 
e ~ ~ g a g c ~ ~ r e l l l  t11:lt tire ;ipprtsrll : c ~ ,  
will or >1~;111 le:u.11 to read and 
write. Ant1 it '  the nj~;)renticc: is 
incnpni~ie of  ncql~iri:~?: thc ; i r t  of' 
r e x d i ~ ~ g  n11d \!.ri1111?, ;tlier prnpcr 
lucalls l~nve  11ec11 txl;:'~! to !c;:ci~ 
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collaterally impeached hp evidence] the process, and to thc j~~risdiction 
or by plea, except by a plea deny- as to the persons, an'd the like, are 
Ing the existence of the record, to be listened to, if brought for- 
and is conclusive until it be set ward at the proper time. Ihid. 
aside by the same court, or re- 146 
versed upon a writ of error or on 9. If the attachment states that the 
an appeal by a superior tribunal. debtor has absconded from the 
&d. 138 county i n \ ~ i h i c h i t i s s ~ ~ e s , i t s e e n z s ,  

4. Where it appears from the record: that it cmnot be contrntiicted as to 
that the property attached is not1 that fkct by evidence in p i s .  

I the property of the &+tor, t l ~ e ,  Ibid. 147 
ju(1gment thereon is :ibdutely null to .  Necotial)le secririties may be at- 
and void ; for as  appelraucs, or ' tml~ed  as .' moiiey due m the do- 
service of process on the person o:~ fendnnt." f i~id.  153 
property of the defenti:tnt is essrn-ill .  In an o ~ i g i ~ ~ n i  attachment, any 
tial to t l ~ e  validity of (,very jndK-i dcl'cct i l l  tile nilidnvit is waived Ily 
mcltt; but the fitct that the I)ro-I an qipc:u;uice slid pleading in 
pcrly ; ~ t t ; ~ c l ~ e d  \vas not that of' t l~ei  chiei: C;arirtorc r*. Brrrriugcr. 502 
del'endiir~t, c:iiluot lu: sl~o\vu Oyl 8 2 2  I::vrurace, 28. 
evidence d r  Aors the record ;. a n d  

i the intcriocrltory jr~tlgnlc,~rt toll-' A ~ A R D .  
d e ~ n ~ ~ i ~ ~ g  thc property attached Ecc i3.xr.wx.i~r~ox A N D  A4*x.mc. 
the property of the defcn{lnl~t is 3.1 

mr~ch conclwire as m y  ntllcr judg./ B.UIJlEXT. 
ment. until it 11e set aside or rv- 8cc I 'oascasro~. 3. 
versed. Ibicl. 1 :;?, 

5. A n  irregularity or defert in thr. G.1ST.iBDY. 
afidnvit Irpon which an attnchnrcwt 1 .  A tierect in  tlre esnn:ir~?tio:~ of e 
isa!~cd, if error at all, will [lot W I I -  s i l ~ ~ l e  irouinn. as to t!re p~~t: l t i rc  
der the jr~dgment void. Pbid 1: iS illtlltbr of ]ler 1):l~tnrd cllilcl, is 

6 A jcltlgi11en1 a I~l'ger slllll t l l n l )  \\.:li-;e(] so 3s lo ))rci-e]]t t!]e pro.. 
that sivorn to in the :~tlid;~vit, is ceetilllgs ~ ~ O I I I  Oeillg tli$lllis,ied, by 
erroneous fbr the csceas only ' t l ~ o  ;,orson cllnrged 2ppc;iriilg n11d 
I6 id. 1 nralr'ng up nr: is.;uc \\ Iletlier 1 1 ~ ~  be 

7.  A plaintiff i : ~  attncl~ment \rho ob. tire I:~tller or nut. ~ S ' t d c  vs. car-  
tains a jr~dg~uent. sues out esecu- so,,, 36' 
tion thercon, ant1 tiecomes the' .?, i'ri~cectli~rgp before j r~~t ices  in hns- 
p ~ r c e r  t the s h r i  I ,  I !  lard!- case*. bcillir nlnt ter .sof l~o/ ;~e 
not be afectad by any irregnlri:.itj ol:I!, :).re rnnrc tl~ror:tbl!. cou:trrld 
in the eueing out of the attach-' t11;111 t l ~ c ~ e  \rl~i(:Ir are cri~i~innl 11: 

mellt, or any otller proceeding' tlleir nature. 1L.id. 570 
prior to the judgment. The judg-' 
ment is the act of the court, a ~ ~ d  i s '  BEQTEST. 
a sufficient authority Ibr what i s l .  A reaitiuar! clause in n \vi!l, by 
reguiurly, that is, according to t!le/ which n i l  the testator's red  and 
course of the court, done under i t .  prronal  estate n.:m directed !O be 
16id. 132 sold by 111s executors, \\.ill not pas: 

3 'Vhere is no law in the statute, slaves whiclr lie had giwn to a 
\wok which more denlands a strict t,hild by par01 prior to 1806, bat 
construction. than the attach~nent; ivhich he had subquent ly  obtain- 
law ; and very trivial ob.iectio~~s to1 ed possessioli ot:, and held as bailee 



until his death,  nor mill it author- 
izc a sale of  said slaves by the ex- 
ecutors so as to defeat the title of 
the donee under the act of 1784. 
(Rev.  c11. 225, S. 7 . )  Bell v. 
Culprppcr. 18 

2. \Vhere a legacy is given to a de.  

See  DF.VISE--EIF.CUTORY DEVTSE 
-LEGACY 46id. 125 

BILLS, BONDS, PROMISSORY 
NOTES. 

1. An acknowledgment of a balance 
" d u e  at the end of three months" 

s c r ~ h e d  class of' ir~dividuiils~ as to for the delivery of certain specified 
the  c l ~ i l d l e ~ l  of A. B., and no p e -  articles, is not a promissory note, 
riod is assigned for the distributioni becanye it contains no express pro- 
of it, tile persons answering this mise to pay, but is a stated ac- 
description, at the death of the count ; and a partial failure of the 
testator-that is the children of A .  consideration, as a n~ i r t ahe  in the 
B. ,  then in existence or legally con- quantity of the articles del~vered,  
ridered a5 tlien in exi>tence--iirel may b: p ~ o v e d  in reductinn of the 
a h u e  entitled to the bequest. ~ u i l  amount admitted on its face to be 
n i len  the  enjoyment of the t h i n g  due.  Purte l  v. JJorehenrl. 239 
given is ~ i o t  to be i~nnlediate,  but is1.2. A n  assignee of a pronlissory note 
post[~oned to a particular period, as/  or of a single bond, who tilkes it 
at t !~e  death of .I. B., and there a r e  after it is duo; is bound I)? any lie- 
n o  fpec1:il p r o ~ i ~ i 0 1 1 ~  in the r i l l ;  fence whiclr existed against i t  and 
i i~tl icatiaq a diKerent intpnt, then be availsble if t h ~ .  actlon 
not oilly tilose i ~ h o  answer the  de- i l l  the name of the 
pcriptior~ at  the death of the testa- ; a ~ ~ d  t i~ i s  rule is not con- 
tor, hut tiloye who come into beinpl fined to defences afectinrr the note 
.tier Ili; death,  arid before the time; or bond t r i l ~ s i c t ~ o ~ ~  itwlf, but ex- 
\ $ I I ~ I I  tile enjo).rner~t is to take tends to a diqtinct and independent 
e f e c t ,  so as to aris\ver the descrip.; ~et-off .  Jiruy~caocZ v. McA7c.7itir. 2633 
tion a t  any time before that ass ip-13.  A memor~!ndurn reciting the as- 
ed  fnr the distribution: are ali; signmerit of n p r o r n i ~ x ~ r y  note, and 
entitled to t a k e ;  R I I ~  i t '  any tlrui: ellgaging to pay, on demand, a 
e~:tiiled to take die before the pe-j ~ t i ; ) u l : i t ~ d  price therefor, is a ne. 
riod of tiistrii~utioc, and there are! gotiable security ; a ~ l d  proof that 
310 ~vo rds  in the will ii:dicatiug ar11 t!ie note in co~~si r lera t io :~  of tvhich 
~ ~ l t e r i o r  disposition of their inter-: it was mnde, wni a forgery, cannot 
este? : ~ s  to tile surri\.or.;, t 1 1 q  arei be atiniitted a;ai;!st a:l a.sigrlee 
x-ested interest?, and are trnrlsrnit- for va l~lc ,  who received i t  hr!i~re its 
teti to tlieii repre?entatii.es. K n i g h t  disl~onor.  L'liiutt v. 6'11lit/lcr.n1nu. 
v .  ~ t r : l i .  12.-,1 353 

0 
0. .I l?eq:~?:t a te.qtator of n neprol4. A n  endorcc~:ient of a note to a 

girl a r ~ d  her lucrea.;e to his d n u p h .  l m ; n  t i c  cnrior-ee, made bp the 
ter, fijr l i i .  and after lier d e a t h ,  p:i!-ee in n fictitious name: in 
that  " t h e  giri siiall go to the ciiil- w!.ich it \:.as made  to him, is 
drcu" of his c!:iugiiter, ~ i l !  cn r r !  valid, altl:ou;h the rlnule n.as as- 
I i c e  of I , s e l  a sunled for a frauduier~t purpose. 
t l x  zirl herself, to the children, Jbid. 886 
afteJ.'>lreir mother's denth, aiilioug!15. A bond for the payment of a cer- 
S U C ~ I  i~ lcrea-e  are 130: n:eiit~oneci i l l  tain sum in " b a ~ ~ l i  ~tocic,  or law- 
t h e  beq~ie>t  over, u111ess it appears  ful money of the United States," is 
from other parts  o f ' t i r e  will t h a t  not ne,notisl~!e nndcr the act of 
t!!e testatcr intelrded otherivise. lXG, ( I  Kec. Stat. c. 13, sec. 3,) 



6 INDEX. 

so as to enable the assignee to sue1 due by bonk qccount, i t  is to be 
in his own name. f4lezcltzder v. 
Oa lcs. 513 

BOND. 
1. T o  an action of debt npon s bond 

it may be pleaded, that tlip baud 
was p v e n  npon the consit leratio~~ 
of the pl:xintiFs :i+g his infli~ence 
to procure a certain ~~larria!,re for 
t l ~ e  t1efend;lnt; arid if the isstlei 
uI'O1' sucii plea lrrc foilr2d for t l l e  
defkrdunt,  it will avoid the bond  

taken in support of tile maris- 
trate's jurisdiction, that the book 
ar:count wns :I signed account. 
Turner v .  Ec1wna.d~. 539 

BOUN13AXT. 
5virihere a <ral l t  crl l lsd for " he- 

ginll inq a t  a rrt s( ,zl , l{  

sir,e. au(j t!,ence ([long tlLe 
tr12d r:zr/r,< S. 3( j3 :!."() 

po les  to the head of a b;ly \ \ ] , i c l l  
,,,,!,,, of soufltl," i t  

Ouemc~n v. Cl~mmons.  '"/ lirld, that the sound w:a t!>e boon- 
2. A bond wi:h a cmdition to be void dary ; ar l t l  tllat sucll  a cnll could 

~ p o n  the paynent of such d a m a s s 1  not 
as might he recovered of  the prin- 
ciini  ohl~!:or, for wro~~yfii i ly bri~lg- 
in, :1 snit i n  equity against the 
obligee, is ;I guaranty that the 
i,rillcip:ll s l l ; , i l  k l e  ;Ible to 
a l l y  jutjgment o ~ l t a i l l e t \  against 
llilu. irl a c t i o l l  on  case, br 
n r o l l r r f , l l l v  filing til , .  [,ill ; Rl,d 
ac t ion  be ~ r o r l , c ~ l t  on sl ic l l  

u l l t , l  t,lle obligee lla obta i l l -  
ell slls\, a ji1(lSIllcnt, 

,jop;,rte(l to ,-, l l i) \ i  

,,,,,,, nl ld  is:; li,ce, ,I[lder 
c i r c u l n s t a l l c e s .  S.'a:fe v. 

iveale. 6 1 
2. A grm" calling for a corner of an 

"'lJ"il1ini: arid three of  its 
lines, is in  tile s l~sence  ( !' p r ~ ~ r  
that i t  n'as run tl~fert:l~tly, to be 
confined to them;  and tile ftact 
t i ~ a t  the p r ~ t e e  after its d:ue, e se -  

failedl cuteti a deetl fbr tllea(ijoininq tract, 

to snt,stactior,. d ~ ~ ~ ~ i ~  v,i whicll did not refer to eltiler oft11e 
Gl/U!J. :iCIOI grailts, nud called for the same 

3. n i r l F t r u n ; ~ ~ ~ ~  signed and sealed1 "" .one of the tl1l.m 
i n  blar~!i. and h:lnded to an a ren t  above mentioned lines of his 

,,,t,.brl]!y aut\lorised to [iil up the fir""* and corre~pon(1ed nearly 

blalllc aut l  deliver it, is  not ,he wit11 tile other t\vo, I S  not sriiiicient 

borld of. pr inc; l ,a l l  and a f i e r l  to c ~ n t r o l  the calls of his grallt. 

declarations of  the principal ail-/ F'anlzi,?rilL 427 

I ) r O F i l l r  of tile delivery by tile;:% deed esecrrted by the o\vner of 

aL'ellt .  ill tile ab5ellce tllel t t ro  aciJoini% tracts fc)r oue of  

i l ; . ; trr lmellt ,  a:ld ~ r i t ~ l o l l t  allY act  i l l j  them, hut coll tai~lir~q no avelment 

,.CIRtiljn i t .  \ r i j l  a l l lo l l l l t  to   an^ a s t o  the h i , ( i a r i e s  of ti:e otlier, 

a l jo l , t i i , n  nrld ra t , f i c a t i nn  of rile (lee,  does not eltop him from rhoit ill: 

i r e ,  1 1 , , 0  . , 3 ti!e true I)o~lndary oi' the otlier 
si?f B ~ ~ ~ ~ ,  B ~ ~ ~ ~ ,  A N D  P R O J I I ~ ~ ~ R y  
KOTCS. 

E O O K  A C C O U S T .  

tract ; 3 rd  the derd conve!.irig 
only an estate for ttir: Ilfe of '  tile 
bargainee?, he has a r i ~ h t  upoil ttle 
death of one of them to recoyer 
a n  ur~diric!ed part a l t i ~ o n z ~ l  lie ( I e -  

T l ie  term ' -  book acxonnt" may corn-1 clared for tile Lrhole I&,/. .::jy 
pre!lend a 5ig:led account, n s  tvell~ S E E  EVIDESCE, 19, :jo. 
as an  open olle; anti where tile: 
j~lcI_rrinent of a 5in:rIe n-ra-istratej 
appeared to have been ziven 011 a C ANCELLATIO?, ' .  
marran1 fbr more t!lai~ sixty dollars SEE WILLS, 4, 5 ,  



CAPIAS AD SATISFACTEKDUhI.~S. Sauntlers 13s. ITamilton, 2 IIay. 
-4 p:-ecppt (jfleCted to tire " sllerifl Rep. 29;:. S l ~ o l ~ e r  C S ,  Robirrsou, 

or J:;i!ei." or a courlty, and cum- 2 hjurph. 31, a ~ : d  Willian~s vs. 
ribatidi.ig hitn to receive t l ~ e  I~ody S h w ,  N .  C. Term Rcp. 197- 
of tile defer;$atlt " into tile corn- hrartin US. Cowles. 101 
i11on jail of tlir counn*, and hinr/g. Cl:lllc?. as. Overman, antc I ml. 
5,if,li. l i t -p  n i t k ~ i l ~  tile rs-;ills od page 402. V p a t ~  as. Rlorris 108 
s;rid jnil n r l t i l  shall re l lder"  toi!O. i ' I l ( : ! i ~  US. Blount, 2 Dev. Rep. 
t !~c plainti!P "tile atrlorlnt of tile 157. Siltes cs. Basnight. 157 
jrrdgrr!ent," &c. i:: not a ccc. sn. bu t  11. State: 2,s. Spier, 1 Dcv R c p  491. 
;i m i ~ i i m u . ~ ,  a:~d tvit/!out a proper State us. Ephrnirn. 1 G Z  
In.  i n ,  p l l ]  rot aljillorise tile d c - i ~ .  Criie US. LIiclis, 3 D e r  Rep. (in. 
teutio~r of the ricferltlarlt, nor rnalte Sherrod 7's. W o o d ~ w d ,  4 Ibid 360 
tile: siteriff l ia t~l~:  for his escape. and O1l)w!er US. Cutler, 1 111111 
- 7  - 
b r a ! h  r .  ricii.. 99, 816. Adcock vs Flcrning. 226 

SEE SIIEIIITF. 1 3 .  3icIrlt1re us. Oliver, 2 IIawks 
209. LVillis 11s. IIill, 234 

C.4PITAi CASE. 1 4 .  Crow cs. I l o l l a ~ ~ d ,  4 Dcv. ILq). 
SEE JURORS ~ 9 3  J u R ~ .  417. and Featherston us. Mills, 

lhid 6'36. O'lit,lly vs. Clayton. 
CLISES APPROVED-NO. 1. 15. LucZls os, ~ a ~ ~ ~ ~ ~ ,  3 Dev. R ~ ~ .  

1 .  Kni=l~t  cs. Thoma., 1 Hay 2E9 1 398. Cole us. l 'crry. 254 
Cutlar 7's. Spllnr, 2 IIay 61.116. Deliow cs  IIodge, 1 Car. Law. 
1,athniu cs. Outcn, Ihid GG. Anon, Kelmr. ::GH. Was5on vs. King. 2Ci3 
TI,. i4. \Vest us Dutberly, N. C. 17. Statc cs. Trexler, 2 Car. Law- 
'i'crrn, Eep,  33. Sherlnau 71s. Rus- ILcpor. $0, nrrd State vs. ?;!ills, 2 
X I .  1 Car. Law Repor. 467 AI'Cree L k v .  I k p .  420. Statc u.9. Love. 267 
c.3. I l o ~ t o n ,  3 LI~rph .  429. \I-at- 15. I la~\vood us. hlcNair, 3 Dev. 
fort1 L ' S  I'itt, 111. 465. Lynch us I t e p  281. IIaywoucl us. Afcll'air. 
Asbe, 1 1lawl;s 338. Ehorles us. 283 
Holn~cs, 2 I'la\vks 193. Bell 7:s. 19. State cs. Brett, 3 Dcv.R(-p. 122. 



8 INDEX. 

CERTIORARI, 
SEE Jcnc;xcs.r, 1, 2, CONTRACT. 

'sI;E CO.UPII>C:<ATIOS, 1 ,  2, 3.- 
CHALLEKGE O F  JURORS. 'c;,,~,,~,,,~,, 2.- nlAII, CONprI<ACT, 

SEE JURORS A T D  JTRT, 8, 4, 5, 6 ,  7 , 8 .  
SEW TRIAL 1. ( COR1'OkITIO.U. 

CLERK'S BOSD.  ~ t s  d u e  :r corporation mnst he 

See J~HTICES-VEI~I)ICT, 3. sued for In tile crxporate narrre ; 
a ~ d  cannot be recorert:tl i n  an a(:. 

CON.jII)ERA7'IOS. tion brou7tlt ill the name of' A. B. i and C .  U. :inti 1.:. I. ~ l i -  
A promise b~ rectors o ~ 5 u c t 1  cor t lp iy .  Brittuirt 

a slave, upon tile s:avels t ~ e i r ~ g  dis-; 
,, i,,-tzoland. 363 covered to bf: u n ~ o u r d ,  either to, 

cure i l i m  or to rPfill,d the orice. ,  SEL HAIL 110m C~MPASP.  
, , 

there being neither a Karranty of, 
soulidness, nor a fraud in the  sale,/ COVEXAST. 
is void for \rant of a ; Whcre the tlcfcritlant erjterecl into a 
because tilere is no oliliy~tiolr 011 perlxl bond to the plairrtif, with a 
the verldor to refund the money,; condition w1,ich reclted that t '  e 





the  defenitntlt lie111 2nd c ln in i rd  
thell l  :IS 1117 owrl ~ w o ~ ) e r ! y .  & I {  i f  
i t  wcrr. rreccss;irF, n deru:lrlii rncde 
by oile o f  sevcrnl p !a~n t t f s  rvoulil 
bc: suf fc ie l l t ,  wl lete ~t wa.: riot ob- 
jected to by t ! ~ e  t lr ler~ti: i irt at rile 
t1111c i t  was rnude. JCi~igLt v.  
1vu /l: 12s1 

DEVISE. I 
1.  I n  a wil l ,  the n.ords I' my wi l l  ant? 

des~ re  is, that nl i  r r~y  property that  
DTSORDERLX HOUSE. 

Orie w h o  entertaitrs strangers only 
I 11:lve not b h e  civerl aibay Z I I ~ ,  r:cca>io~~;ill!., ~li i : :>ugh he receivc.~ 
lelrt,to be rq1l:iIly t11vid:d bi>t\\.ern"! 

I c.ompc,nsatmri for i t ,  is not arl in!:- 
&c.. cnrrles to tlre devi>eei every I<er,p r ; ;iud if  or1 such occnsior:.; 
r e v e r ~ i o r l ~ r y  ir~tc.rest of tile tbst;ltor1 g ~ l l ~ l ~ ) \ ! l l g ,  d r i l i k i l lg  i i l ~ d  f i g 1 ~ t i q  
\ v / ~ i ~ h  I I~S 111)t I)et:lr bel;)re ~pec i f i - :  

I t : i l i ~  place, he i5 uot 1lldictnS1e es 
c d l y  devised, wlietlri.r th18y \r, 1.e~ t!rc 1teta;)cr of a ti~so;der:y lious-, 
ill his cont rnp la t~o l l  or riot, ; , ~ i c i ~  Pltrtc s.  I lot fhe:cs .  -12.1 
wileti ler k ~ l o ~ v l i  o r  UIII<I~\VII bv :  



son  wlro is not c~irirclj. i ! l! j)( :~~h?-/  
1 I are, v:lio may not hcve bl>e:l e x - i  
enlpixry iu all the  ilttciiitiot;.; e:ttjl 
,.f , . .ii)ulzied offices asscrned i i r  e:in-1 
1raeiir.2 ~l le  rr.arri;a_se relat!~::, jetj 
:!re t,t!ijcy of  tjle IEW, tlie i::rr~el;l, 

s c t i  have been cor~ii i~cive to hcrl 
t i ~ r ~ ~ i r ~ : i l t i ,  or if his conduct c,vince! I .  

i~idl$efere~:ce on Ilia Dart to her g : o ~ ~  

r-3 1 ije ect  -rf 181ii (Rev.  c 900,) 
rr!ates !o the for~n-r orle of 18b9, 
(Re!. c .  7 7 0 , )  and t ! ~ e  scope of  
both acrs, or  of the aet  of  IdiO, 
co s t r l~ed i t ]  r e l k r e ~ ~ c e  t o  tl,;lt of  
!FN, i -  ro ~ n a k e  it ; ~ n  i~rilictxble 
~ F e i i c e  i o  i-s~re,  I)asj or receive 
s ~ ~ r a l l  notes, ci:eciia:ir d ~ i r  t)ilis as 
a zul~:?ittire tor  trconey. flerrce the 
i r l t t t l t  illat a i~o te  1s-:led s i~o~ i l t l  
p"s currer~t  as a s ~ ~ t - t i t u t c  for 
nlon~!., or that in  fact, i t  was so 
isstied atid passed, is an essential 



in~red ien t  o f  the offence, and must 
be avc3rred i r t  the ind!ctment, and 

jrtlwnphreys. 555 
proved on the trial. State v .  

2. T h e  acts of 11309 arid 1816, pro- 
hibit~nq the issuing and circula- 
tion of' small p'omiwry notes or 
due hills as money, arc not ullcon- 
stitutional. Ibid. 555 

of equity, and doe-, not affect titles 
at lav. Belt v. C u l p p p r .  18 
The  acccptnnce of a legacy under 

a \v111, will not at law, prevent the 
Icgatee from setting up arty claim 
wtl~cll he may have to property 
bequeat' ed to another persr~r~ in 
the same will. Alstow v.  Hunzlin. 

11.5 

/ / h x i i a .  115 
ELECTION. 9. A ti~!e to s h w s  cannot be ncqrli- 

1. T h e  doctrine ofelection, hy whicl~l red 11y a pard e.Jtoppel. l inight  
n p ~ r s o n  is prohibited horn takittp/ v .  1?-(1/1. 125 
a bemiit under a will, and at th:':i. A i m s n  claiming : i t k  under one 
satire t i~ne  disxppoi~~ting the plairi! \vim isestof)ped, n.111 a!-o he bound 
provisir,ns o i ' t ! ~ : ~ t  will i l l  h ~ o r  o ! ,  by t l ~ e  estop1)el. S;kes v .  B a s -  
third permis, is confined to c(2urt.i nigiit. 157 

EJECTPIEN?'. 
1. In  an action of ejectnlent by one 

tenant i r t  common against another, 
proof of a demand to be let into 
s e s s i o n  by the lessor of t h e  
plai:~tiiT subsequent to the dernise 
laid in his declaration, and a re- 

ENTRY AND GRANT. 
1. A grantee cannot, under the act 

of 1798 ((Taylor's Rev. App. 123,) 
tnairltairt a scire facias, to repeal a 
prim gri1.t of the same l:.nd ; 
neither will the fi~ct of his entry 
beilig the first entitle him to that 

fusal by the defendant denying the rellledy. O'l+'el/y v. C/aytnn. 
ylainti8.s riiht,  is evidence frornl 2-46 
which the jury may i~rfer a pre-i2. An elder entry converts a paten- 
vious ouster, or ;idverse po~sessio~l. '  tee of the same 1::nd with notice, 
a t  the t i ~ n e  of the demise laid in 
the declarabion. P~urgruue v.  

into a trustee, and the a p p ~ c p i : ~ t e ,  
re~r~edy  is in equity. Ibirl. 249 

Pozuell. 
2.  By entering into the general con- EQUITY. 

sent rule, a tenant in conlfnon cou1.t of' law can dr,termine wheth- 
mits the ouster of his companion./ er a stlit i n  equity \\;as wrorigfully 
T o  avoid such admission whew brought or not. Davis v. ~ ~ l l , , , .  
there has bcen no actual ouster.' 363. 
he mnst apply to the court, fiw 
leave to enter into a special rule: 
requirin? him to confess lease 
erltry at the trial, but not ouster 
also ; and this special rule will al. 
ways be granted, whert the tenant 
does not dispute his co-tenant's 
title ; bu.t here 11e does disp~ite. 

ESCAPE. 
ar]d,see C A P ~ S S  A D  ~ A ~ J S F A ~ ~ E x D U M ,  

ESCROW. 
See DEED. 

ESTOPPEL. 
his cornpa~iio~r's titie, he shall be:$.  Tile act of leO(j (Rev. ch. 7@l,j 
c o n ~ ~ e l i e d  to corlfess lease, elltr,y Ilacirlg beerl enacterl on prlrpcse t o  
anti ouster before h e ~ ~ i e a d s .  l i id i esciucje par(jl evidelrce o1.a 

9;; ofs!ares, r~ecc+sarily avoids erery 
See ~ L S D A I I Y  ~--GVIDI:NCF. 9, 10- i)arol es,opl)el that might he set ~ r p  

I i r . i s~  8 - h I r s i ~  P ~ o r m .  1 t o  defeat its  oprratioll. delon 1,. 



4. R e  who claims litle to land by es.1 further of his own accord, or at the 
toppe! IS, as to those estopped in, s11~~est io11 ofthe n1:igistrate. Ihid. 9 
the constructive po~seesior~ of the 3. Where a man, who is at full li- 
land ; and in an action of trespass, herty tospeak, and not in thc, course 
no one wllo is bound by the estop- of  a judicial enquiry, is charged 
pel can prove a euperior title in a with a crime and remains silent, 
stranger, unless the court be sat- that is, makes no denial of the iic- 
isiied that such trespasser at the cusatior~ e i ~ h e r  by word o~.jesture, 
time he entered, did not claim title his ~ i l e r ~ c e  is a circumstance which 
under the deed by which he is es- may b ~ ,  left to the jury, to be con- 
topped ; III  which case the evi- sidered together with other cir- 
dence woiild be ;idnlissible to cumstances in deciding upon his 
shew that he was accou~~table in gnilt. l b id .  9 
damages to the stralrger who had 4. Whcre the judge. in charging'thc 
the better title, and not to the jury upon the sul)ject of presunlp- 
plaint.~ff. I6id. 157 tive evidence in a capital case, 

5.  A firla! j,lrlgrnent i n  a petitioll for stated that there were three grades 
parution of real estate ~irrder the to w i t ,  sligllt, probable and  via- 
act of 1 7 g ~  (itev. ell. ;300,) ls lent ; that the jt~ry was riot to cnn. 
c i , l s i r e  ul,on a l l  tile to i t  ; sidcr the first all, but that they 
arid each party is estopped to dis- "'igl't act llPon the ttVo others, 

o t l l e r  to t l , e  ti~ougll the testimony must be such 
lot assigr,etl to that other i l l  sev- a s 1 0  satisfy them t)eyor~d a reaso- 
eraitye illills ~ f ~ i t / ~ ~ ~ i ~ l ~ t ~ ~ ~ .  33:3 nabk doubt, of the guilt or the pri- 

see B~~~ Di i  tu ,  8-possesslos, 1. sor~er  and further that the cir- 
curnstarlces must he as clear antl 
as stroug as the testimony of one 

EV[DENCE. credible and respectitble witness- 

1. I t7hrre  trle p rop r i e ty  of it was held that taking t l ~ e  whale 
testimony in t l ~ e  court below de- ci~arge togethr,r, there was nothing 
p n d s  upon an inrererlce of fact, in it of wliich the pri-oner had a 
such inference must be drawn by right to complain. IM. 9 
that court ; and  he admission of 5. I n  criminal as well as in civil 
testirr~ol~y fi,urltfed upoil such in- cases, the whole of  ;in admission 
ference, cannot be as5igned cs er- or tleclaration made by a party is 
ror in the Supre111e Court. stute to be taken together. Rut the acts 
v .  Slaink. 9 or declarations of a party are not 

2.  Wl:ere i t  nppearerl upon a trial for to be excluded, because not as 
murder, that the deceaked came to corn~lete as he intended they 
ller de;ith in [)art from strangula- should be. Ibid 13, 14 
tion with a rope, aud the ~~risorler 6. T o  repel the allegation of an alibi, 
wlrile before the cxaminary magis- it is relavalrt to pmve that on the 
trate, but hefore the examination morllir~g after thetJLnce was corn. 
had begl~u said-in reply to a by- rnitted, a servant of the defendant 
stander who had n rope in Iris went to a neighbour's hollse to 
hand-'.that is notthe rope;" upor1 borrow a pair of saddle-Iqs,  and 
tvhich the magistrate o b , w w d  to returned with1 then1 towards home, 
the priioner, "keep that to sour- if it be further proved, that the 
self;  " it u m  he ld ,  that the defendant was seen soon after- 
piloner's declaration was adrn~s- wards, with a parr of  s;lddle.bags, 
sible in evidence against him p i ~ r g  in a direction fronl home. 
whether he desisted from speaking State v. Scott. 35 



ejecttneiit, is riot corlcluaive evi-1 
d e ~ ~ c e  agi i i~~st  the cet~tlor, of the] 15. ' P i x  inc.itlenta1 notice taken of 

superior title of such third pcr-I the ~:rarri:rge of'sl;!ves to he Found 

son. b1urti:z v .  C h d e s .  / i l l  some of our  5:ntutes Ibr instance 

10. It seeras thilt sucli ;L record is not in the act of' 1729 (Rev. c.  19j  

any evide~rce of title ag:~iust t l i ~ : ~  does not legalze their marriage, 

vet~dor. ]b id.  so far as to affect the question of 

11. A copy o f a  wi l l  made in another their ad~t~issibiiity as ivitnesses Tor 

state. \\.lth its r,rr)[)i,,e cr!riifie(, 0' against eacll otller. Ihid. 183 
the ~ ' u d ~ e  of ;!ie court in wfr ic? l~ .  T o  authorize the atin~ission in 
it was proved, arid icci)!np;anied by! ewilence of' s paper pup) r f iup  to 
the te>iirno~ti:il oftlre Cii)re:.r~or of coritait~ the sitb~tarice of a letter 
t t ~ i ~ t  stat,', that tile per.-on \vlro 2;ii.e sent to tlie p . i r~~ti t f ,  to which he had 
tiiat certtfic:~te \\Eli 1112 projrer o;?i- ~.eturned art answer, i t  was hel l  to 
cer t o  t,rke sucli prolb,:ie, a:ld to! Ile sufficierll, after a nolice to pro- 
r I s s i i c  I duce the original, to prove t h 1  
tlicl~t!catiort ofr!:e \ r i l l ,  t i t i t l r : r  o l~r  at a particular time, a letter 





1 6 INDEX. 

court may properly caution the jury,? 
and point out the gromds lor re. 
quiring evidence confir~natory of 
sotnc substantial parts of it. But 
the court can do r~otlling more ; 
and if the jury really yield faith to 
it, i t  is not only legal, but obliga- 
tory on the cot~sciences to Sound 
their verdict upon it. Stale v.  
Htrrdim. 407 

28. Upon the trial of an action corn- 
menced by orlg'nal attach~neut, 
the court nlny permit the bond es- 
ecuted upon suing out the process 
to bc cancelled, and another given 
in order to enable the plaintitr to 

. 4 resident of this state, at whose 
horlse a c i~ izen  of Georgia died 
while on a visit, cannot, in a suit 
by a creditor of tlie deceased liv- 
ing in (leorgia, be rendered re- 
sponsible as nn esccutor rle son 
tort fur taking posse~~iou  of a sum 
of tnonq which the deceased had 
with him at the time of his dratll, 
and paying i t  over without notice 
of the creditor's cl;iirn, tn a per$on 
who had adn,ini$~ered npon the et; 
ftcts of' tlie deceased in Georgia. 
.Visbet v.  S t c ~ ~ a r t .  1 'I 

wnditioni ezponns directed to him ; 
and it seems that wl~eri a sheriff 
has levied upon lands which re- 
main ut~sold until alier he goes 
out of ofice, the vendilioni sliould 
issue to his successor, and not to 
him. 1Bid. 87 

3. Where a slisriff has levied upon 
both lands arid goods and gone out 
of office, a general ziem'z2ioni may 
iss~le to the new sheriff, wilere the 
p o d s  have heel, delivered ovcr to 
him ; t)ut if he cannot get the 
gouds from the old slierif, a rlis- 
iringas ~1u111ld issue to lrirn to com- 
pel the old sht,riff to sr,ll t h e  goods; 

EXECUTION. 
1. A writ of wnditioni ~ ~ p o n n x  di- 

rected " to the sheriff" for the s d e  
of land levied ~lpon by a slmiff who 
has goue out of oficc, will riot nu. 
thorize a sale of I:~od by such late 
sheriff; for whatever power is 
granted hy the writ, is given to him 
to whom it is directed. Tarking. 
ton v. A/e.xnnder. $7 

2. An ex-sheriff cannot sell lands 
levied upon by him under aj. .f 'n.  
while he was in office, without a 

I 

examine :t surety to it. ~ n r m a n j  to which may be added a special 
v. Bnrri~rgcr. 503 oe~~dit ioni  in cave tl;c n~orreys 

20, A cl:liln to land without posses- 
sion, doe3 not raise the presump- 
tion of a grant. It is also incorn- 

thereby raised be not s u f i c i e ~ ~ t  to 
satisfy the j ~ ~ c l ~ m e n t ,  nutiwising 
the new sheriffto sell the I:lnd-or 

petent to show a mi~take  in the ifthe plairltiff choo~es to mcrive the 
e c r i t i o  o a e l  11, both/ buy. it special $. . f i .  to tile now 
cases i~ is nothing more than the! sheriff for the restlue. Iijid. 87 
party's own clt~clnration, \vlrich,!4. h rested rernaillder in ~lnves may 
unsustained by accon~p:unying acts, be sold during the life of' tile tellant 
is not evidence for Iiirn, nor for for I~fe, uudcr a$, jir. against the 
any person aerti~.g up ;I derirntive person entitled to each rernail~der. 
title under him. D o n q  v.  LEI,^^./ Jilri~yht v L e o t  13 3 

5115. I I  rested legal interests of a 
30. EJearsny evidence as to bounda- debtor whicll lie I~imself can legal- 

ry pos t  litcm mortnm is inadtnis- ly sell, in things \vhicIi arc them- 
sible. fiid. ,515~ selves liable to be sold under n j .  

See JuL)GxE\:", 6.-JUSTICE'S JUDG- 
NEXT,  3.-LA\VS OF AXOT1Jt;R 

ST.STR.-~IESNE PROFITS.- 
~ I C K U E W ,  1.-USUKP. 

fa. may also bi: sold. I/irl. 135 
See FRAUD, 1, 8.-SHERIFF'S SALE. 

EXECUTOR DE SOY TORT. 



-2. Whether in such a case he would the act of 1811, (Rev. c. 809,) 
be responsible to a creditor ill this regulating proceed~ngs on indicc- 
state,Qu ? Ibid. 24 ments; for it is matter of sub- 

stance and cannot be dispensed 
E X E C U T O R S  AND ADMINIS- ,lth. ~ b i , j ,  30 1 

TRATORS. 
I. An administrator who is surety tol FORCIBLE TRESPASS. 

a debt of his intestate, by $vin.g/ See INDICTMENT, 9, 10. 
hie own bond in lieu of that of hls, 
intestale, aud taking up the Eatter. 
inteutis prima f u c i e  a payn~ent of 

FORGERY. 

the debt and not a, contirrltance of In a prosecution for forger~9 

it. Vat~kook v. TVilJin~tts. 260 forped note being seen in the hands 
2. A power to land colrferred the dcfendarlt, in the county in 

upor* several executors, [nust be e'hictl the is charged 

esecuted by a l l  wllo proved the have been committed, is, in the 

will. Wasson v .  King. 261! absence of all poof of the place 

3. Whether an executor, after joining and 'lie person by whom 

ill a sale, have a right lo refuse to the note ''as forged, suffi- 

execute a d e ( d  : i f  not, he 'lent evidence to justify a convic- 

shall be crlmpelled to join, are tion'  v. 'lorgan. 348 

ql les t ions  which belong exclusively being a misdemea.nor 

to court  or eo,lity, JGBi o d y ,  the defendant is not entitled 
to thirty-five peremptory challenges 

See ESIXUT~R aE SON ToI:T.- ul lder  tile act of 1777, (Rev. ch. 
POWER. 115, sec. 85,) urlless the offence 

EXECUTORY DEVISE. is charged to be a second one. 
En a bequest of personal property to Ibid. 348 

R.  R., and if h e  " dies Icaving no See INDICTMENT, 12, 17. 
heir lawfully beg-otten of' liis body" 
*l~ereover, the 1imit:~tion is not too F O R M E R  JUDGMENT. 
re~r~ote ,  but is as a n  e\tecu-, See DISAI~SSION OF A CBUSG-IN- 
tory devise. Miibe:. v .  ~ ~ i l l i o i n s . !  DICTNENT, 5. 

FRAUD.  
I 

F A L S E  1,IIPRISOXXENT. 11. I! seem that a ~urchaser  under 
S e e  ARIEST, 1, 2,  3, ~.-SVEH.IFT. 

FELONY.  
1. All crimes which are capital are I 

felonies. d thougl~  that term may 
not be used in the st:xtutes creating 

I them. S a t e  v .  Jesse. 299; 
2. Tlie office of the tcrm fclonice, i.1 

to d e s r i b e  the intent at the instant1 
o f  doing a criminal zct-to apprise i ..- 

the court of the measure of pu-2.  4 bnnn Jide purchaser of land at 
nisliment-and to regulate the/ a sheriffs s:ili,, does not exti~bguish 
form of trial. It has no sJnonyme./ his title at law. by consenting that 
Illid. 3001 the same land may be levied upon 

3. And i t  1s not dispensed with byj and sold under another execution; 

execution, who advances in par 
his own money, and in part that 
of the defendant in the execution, 
may acquire a sufficient title to 
stand as a securlty for his own 
money advanced, unless he intend- 
ed to dewivc his credi~ors,. by 
claiming the purchase as an ab- 
solute one. i"esteman v.  P o e .  

163 



18 INUEX. 

I~YI)ICTIIENT, 8. I T h e  harbouring and maintnining z ~ .  
runaway siave, to be within the a c t  

FREE NEGROES. 1 of 1591. (Kev. e. 335, s. 4 , )  must 
1. T h e  act of 1831, c.  13, autiloris-' i ~ i ?  secret. Tl~ont~zs v. A1ma;zder. 

i1.g the Illring out of a free negro 
or frc e verwn of colour, con\ icted 
o f  an offence against the crin\innl H ~ s B ~ , ~ ~ D  ~ ~ I F E .  
laws of the slate, for the payment 
of the f i l l e  inlr)o>ed, \vtlel.e he is  I .  A husb;ind iure nzariti  IS such 
unalili: to pay t h L  same, does not ,  
extend to oue \vho s u t ~ ~ r ~ i t s  to !he 
court. Stcilc v .  Oxerrdine. 433 

2 .  \Vhether the act of 1 % L ,  ch.  13, 
is repug~rarjt to any of tile p v i -  
 ions of the constitution and there- 
fore void, Qu ? 1biri. 435 

GAXIIKG WITII SIAVES. 1 
See  INUICTNERT,  1.  1 

I .  An assigrl~nent for vnll~e by en-: 
dorsement o f a  constab!s'+  receipt,^ 
ahlounts to but a gltnra~rty, a r d  
the guarantee cannot recorer o f  

ciominion over the vested legal in- 
tcre-t of his wife in a chnttel, rear 
or per,wnal, of whic l~  a palticular 
?$:ate is outstanding, that h e  can  
sell such inrerest, so as to trat~sfer 
it completely to the purcha5er : or  
tile Inu car1 traijsfer i t  kjr I t i .  dc i~ts .  
But the law is direrent as  to the 
asli;r~rnerlt by a hr~hband of ilis 
\vifils equitable interest in a chat- 
tel, in which she has 1:ot t he  riqhz 
of immediate erljoymetlt; for ~ u c h  
assipr~rnent ; ~vill  ~ i o t  prejudice her  
right, should he die before her, n rd  
before the period aliottfd for ~ u c h  
enj ~ynlent  to take eKect. Knight 
v. Leak.  133 

his -gu:~ranior ,  without shou inp 9. A i c  gncy given to a wife dur ing 
that  he has used proper diligence her coverture b ~ i t  not paid to t he  
in endeavouring to collect the '  hu-band during his l i f e t ~ n ~ e ,  5ur- 
c l a i n ~  nx,ntioned in the receipt , i  rive. to h e r ;  especially \\here he 
either of tile person from  rim^^ it1 joined her i n  a aoit to recorer it, 



died before final judgment. ty of,either one of two things, the 
Rcvrl v. Reael. 272 indictment must negative the exis- 

3. In lands conveyed to husband and tence of both those things, before 
wife, they have not a joint estate, it can be supported. lbid. 31 
but hold by entireties ; and upon 4. rln indictment hr malicious mis- 
the death of either of thern, the chief conclude at common 
whole estate continues in the sur -  la, ; all,j i n  such indictment, if is 
vivor, notwithstanding the not necessary to charge malice 
1784 ( 1  Rev. Stat. c. 43. S::: the owner of tile property 
Sir abo l i s l~ in~  the right of survivor-1 ;,,jUr,d. state ,,. *yCcott. 35 
ship. illotl~y v .  Wllilemore. 537' 

,- 5 .  Where a bill of indictment for an 
oee  Ewuiirrc~, 12, 18,  ~~--FRAc-, 

BNDiCTR1I@XT, No. E. 
j .  In an ind~ctrnent under tire act of 

I6:3O, ch. 111, agnirrit a wi~ite man, 
for playing cards with siares, it is' 
sufficient to charge that the def;,n-1 
dant 6~ul!lawfnily did play at zi 
game 01 cards," wiilrout ~peciS'ing~ 
the particuIur ganre played at withi 
t h e  cards. State v. Kitd ie .  

2. Where a statute creates an offence, 

a5sa11lt and battery was found in 
the Super,ior Court against a person 
who was suh~e~nerrtly. but before 
being taken to answer the charge 
in the Sul~erior Court, indicted 
and convicted in the County Conrt 
for the sarne ofl'er~ce, it toas AeJrl, 
that the County Court hltd juris- 
diction ofthe case,riotu i{hstarlding 
the bill fijund i r ~  the Superior 
Court;  ard that to that bill he 
migilt plead his former conviction 
in the County Court. SLute v. 

and not only declares the s!)ecificl Tisdule. I59 
penalty, but u l s ,  the n~ode in which 6. fillding a doc's not 
i t  shall be recooere,, tllat c o ~ f i ~ i e  the statc: to that sirrgle bill ; 
la r  rnetl~od, and no other, ~nust be ""other nla!' ' l e  prekrred the 

pl~rsued. I-ler~ce it is rrot ir~dicta- party P"t 1" trial (Jn it. altllou&!h 
1 ,  f i r  a 1 t o  the first remains usdetermined. 
celebrate the rights of matrinlorly,l lliid. 160 
without a license from the clerk of 7. If two indictments for the same of- 

~ I I C  C O I I I I ~ J '  COtII't, under the act of fence be fourid in the sarne court, 
1778. (Rev. ch. 134.) as that a c t  the cour,e is to quash onc belilre 
not o ,ly makes that en oKence' the party is put to plead on the 
ivliirh was not so at comrrnrl 1 n . x - ,  other. l l  in d~fferent courts, the 
but a l ~ o  annexes the penalty, t o  def~nilant rnay abute tilo latter by 
\sit, fifty pourlds ; and the n~otle of: plea, that aootl~er court hay cogni- 
recovery, to tvit, by action of  debt.! zauce of the c a v ,  hy a prior hrll 
&ate v. Loftin. 311 Sho~llO a plea in ahatemerit not be 

3. J n  all judictnlent on a statute ,  made to the record bill, and a con- 
a l ! e2a t i o r l  of unlajvfulnejs, nor o f l  viction he had uporr it, ~ u c h  con- 

belug ayaillst tire statute, nor anyI viction may be l)lead, I'uisdurrfin 
cor l c lus , c t l l  m a k e  the i n -  continuunce, in bar of the first bill. 
dictrnent, if i t  does not bring the/ lhf. 160 
fact proh~bited or cornrnanded, in 8. Whether fraud in pro cur in^ a 
tile doing or not doing whcreot' the] pro:ecution and cor~vicrion in a 
offcrlce conslsta, w~thin the mate- court havin; jurisdiction of the of- 
~ ; n l  \rortls of the statute. Ilence, fence car), in another court ofcon- 
if the statute tbrb~d. the doing of current jurid~ctiorl,  where a prior 
particular act, without the authori-j bill has been found, be replied to 



a plea of such conviction, Qu ? 
But if it can, it must be averred on 
the record, and is not to be presu- 
med from the nle,re fact of the for- 
mer bill's having been found. Ibid. 

161 
9. An indictment for a forcible tres- 

pass to chattels must charge the 
trespass to have hcen comn1ittc.d in 
the presence of the owner, and the 
taking to have been from his ac- 
tual possession. Slate v .  L o v e .  

267 
10. A trespass to be indictable must 

involve a breach of the peilce, or 
manifestly tend to it ; and must 
therefore be in the presence of the 
owner, to his terror or against his 
will. Ibid. 26s 

11. An indictment upon the act of 
1833 (Taylor's Rev, ch. 1229) ma- 
king a n  assault by a person of co- 
lor upon a white female, with in- 
tent to commit a rape, capital, must 
charge the assault to have been 
felonious. Charging ail assault? 
with ~n ten t  " felonioudy to  ravish" 
is not sufficient. State v. Jes se .  

297 
12, An  indictment that thel19 

" by vioience, sedmtion and &her 
means" is not repugnant, as both 
violence and seduction may have 
been used, but if it were double, it 
is aided by a verdict finding the 
taking to.  be by seduction only. 
hid. 3!lO 

15. T h e  words "other means" if 
used alone uould be too indefinite; 
but taken irr connection with the 
words " by violc:nce a d  seduc- 
tion," they are merely superflucm. 
Ibid. 390 

16. A count on the act of 1779 for 
the seduction of a slave need not 
charge him to be of any value. 
Ibid. 390 

17. h crime which may be commit- 
ted by the agency of several means, 
is well dl.scribed if charged to be 
by the agency of all, as a forgery 
may he charged to have heen by 
faLc making, and by procuring to 
be f a l d y  made. Bid. 403 

18. An unneces3ary averment which 
renders an indictment ungramma- 
tical, does not vitiate it, although 
it should be carefully avoided. 
Ihid. 406 

lf an indictment be found with- 
defi:ndant did " hlsely forSe arl(jl out evidence, or upon illegal evi- 
wittinr.ly asrent to the fai5ely rna.l derlce, as ul)on the tenimony of 
liing &c.,fl folIorvirag the w o r d  of \vitrleWX not SWorn, Upon proof of 
the ?tatUte, is according to thr. pre- 
cedents7 and sufficient. Stale v,  

the fact the bill may be qu:lshed, or 
the matter may be pleaded in abate- 

Illorgan. , ment. State v. Roberts. 542 
13. An indictment under the act of Sce ARREST OF J u D c ; M E N T - D ~ ~ ~ ~ .  

1779 (Rev. c. 142,) which charSesl U E I ~ L Y  [~OUSE-DUE  BILL^, 1-  
the seduction of a slave to be with/ I " K ~ , ~ N Y - - R ~ A D ,  ~ - S C R O ~ I . ~ ~ A S -  
an intent ' l  to sell, dispose of antf ;  Ttin 
convert to his own use," is s ~ ~ f i . !  
cient. For the felony created by I INFANTS.  

the act is sufficiently described by!t .  If an infan;live \vith his parent, 
charging the seduction to be with! who provides Tor his child every 
an intent 6 '  to sell," and the mords~ thing rvliich i l l  },is jutlgment ap- 
" t l i~po.~e of and convert to hisown; pears to be proper, the irlfant can. 
use," do not extend the intentin, 1 not bii~rl himself to a nrangcr, even 
imr~uted, heyond that of an inten- for s ~ c h  articles as might urlder 
tion to sell, and at worst are only / other circumstances be deenled ne- 
redundant. ~ S l u t e  v. Honey. cessaries. But if the infarlt live 

14. And charging the tali1r1.o toa::l apart from his father, laboring, rod 



receiving the profits of his labor to/ 
his own \me, he is pro tempore act-1 
ing as l ~ i s  own man, by an assent 
of  his father, and will  be liable for I 
necessaries suitable to his condi-1 
tion. S~tiifli V. Young. 26 

2. T h e  question whether necessaries 
or not is a mised question of law 
and fact. Whether the articles fur- 
nished to an infant are of the clas 
ses for which Ire is liable, is a mat- 
ter of law ; whether they were actu-1 
ally necessary and of a reasonai~le' 
price, is matter of fact. l l i d .  26 

3. A deed of bargain and sale made 
by an infant, is avoided by his 
esecuting, upon his arrival at hll 
age. another deed of the same 
kind, and for the same land to a 
d~fferent  person. Hoyle v. Slowe.1 

r5'1 4. It  seems that to ratify a bargal11 
and sale made by an infant, some1 
act done alter full age, proceedii~g~ I 
upon the notion that the estate 
crtxated by the d,,ed subsists, is 
necessary, as the receipt of  the^ 
ptrchase money or the l ike 
if declnration* be sufficient for that 

But a dced operatmg under the 
statute of uses, does not transfer 
the land, and only such uses are 
executed as are enforced in chan- 
cery ; and no use is t i m e  raised 
by the contract of arl infant to sell 
his land. I t  scems therefore, that. 
it may be disaffirmed without an 
entry, and by plea of not guilty or 
liberum tmementzim. And aiso that 
ejectment cannot be ninintainid on 
it without showing a cor~firrnation 
after full age. Ibid. 324 

INN KEEPER. 
See DISORDI~RLY H o v s ~ ~  

I N S O L V E N T  DEBTOR. 
. A person who is surrendered in 

dischargc of Iris bail, is entitled to 
thc benefit of the act of 18.22, 
(Taylor's Krv. c. 1 I:31.) for the 
relief of insolvent debtors Small- 
wood v. W o o d .  356 

. The act of 1822 ( I  Rev. Stat. c. 
59, Sec. 7,) for LII(.  relief of insol- 
vent debtors, extends only to dcbts 
arisir~g 4 2  clit~hzctu, and not to 
those illcurred fijr a nenaltv, or purpose, they must be clear and; 

unequivocal, and made with a ,  ex delido. Wc~olond'  v. ~ e n n .  

view to 11s ratifications. lbid.  920i 490 
. - 

5. T h e  disability of ir~fancy can be/ 
insisled on only by the infant, or; J O I S T  TENANTS.  
llis INivies i n  blood : pr iv ies  ill es- See I I u s R . I - ~  A \ D  WIFX, 3-Tes- 
late cannot take advantage of it./ A X T  I N  COXXIOX. 
But after the inli~ilt has avoided his! 
di~ed. it nlay be disaftirmed by ally! JUDGE'S CHARGE.  
person. lbid. 328 1. It is uot error for a judge to omit 

6. Wliether the deed of an inf<~nt:  re:!lar!~ing upon a pilrt of the tes- 
is void, or only voidable. Qu. ? i  tinlong, i f  no particular charge in 
lbid.  323; relation to it be praycd. State v. 

I 7. Is  not a dt'ed of bargain and sole! Scott. 3 3  
by an infant inetricacious uotll:2. ..\ judge in his cl~arge to the jury 
confirwed ; and mu3t the proof ofi should not instruct them upon a 
coufirmation come from him claim-/ stateint3nt purely h~potlletical. 
ing under it. Qu. ? Ibid. 323, &ntc v .  Bcntott. 9 3  

8. A reofinent by an infhnt mllst be,3. A judge is not bound to recapitu- 
avoided by an entry bvhre another/ late all the cvidence to the Jury ; 
person cnn n~aintsin eject~nent,j it is sufficient fnr llitn to dlrect 
because i t  passes the land itself,/ their attentinn to the principal 
and creates a defeasible estate.; questions which they have to in- 



vestigate, and to esplain the law up by certiorari and quashed ; and 
applical)le to t l ~ e  case, and t h ~ s  in yet o ~ h w s  mitv be quest~oned by 
particularly wl~ei: he is not called plea. Skinner v. Moore. 144 
Lpon by t1;e counsel to give a morel 3. An irregular judgment does not cllarqe. State v' H a n r ~ '  justify the plairltlff. in ally of the See VERDICT, 4. acts done under it urovided it be 

set avde, although it does the offi- 
JUDGMENT. cer, anti a stranger gets a good 

1. After a trial and conviction have t~ t le ,  even ~f ~t be set a d e .  It IS 

been had 111 a county to wll~ch the the same as to the party when set 
cause has been removed, upon a /  as~de,  as if it had never been. 
motlon in arrest of judgment, for a Ibid. 155 
defect in the transcript of the re. 
cord, the Judge may suspend the 4. A Judgment 's not irregular be- 
judylnen+ and order a rert,ornr, for Cause It Is erroneous- Error does 
a more t ra r lqcr i l , t  ; arl(i If, not constitute irregularity, nor does 
upon the return of the certiorari to it  n e c e s s a l i l ~  enter it. An 
tile next term, it appe;lrs, that thy irrc&urjuligment is one entered 
first transcript conta~ned a full and C0"tr3rY to  the Course, the Practice 
complete record of the proceed- of the cc'nrt j  as O u t  of term 

~ n g s ,  although it was wrltten upon I f  I t  the record 

two sepalate and detached sheets free from Y e t  the 
r f  paper, the firat containinr the by i v h l c h  I t  Purports 
~nd~ctment ,  plea and order of re. pronouncedl l r t aY set It aside 
moval, tile secolld, the o t l , e r  for the irregularity; but no other 
entries with the certificate of tire court can, uillesa in an appellirte 

clerk ; the court lnay tht.11 l)roceedl c"l'acit~. Ibid- 156 I to prollounce ~ndglllent ; for I t  5 .  T h e  return of satisfaction to a Ji. 
then al)l)ears, that 11 had ~urlsdlc- fa. lssulng on a judgment, Is con- 
tion of the causr, at tile term \vllerl c l u a l v e  a J c l r c  facias to  re- 
the trial took place. Stcztc v. Scott. vlve sucl l  Jrldgml n t ;  arid the ollly 

35 way in which such return can be 
2. T h e  principle thxt the jud, got r ~ d  of, IS by appl~cation to the 

anlend ~ t .  fiead v. 
386 . . 

to all courts to wliich a writ ot' er-' 
ror runs from a 11i;rher court, or 

16. 

from which an appcd lies to a 
higher court, wh~ch  proceeds ac- 
cordmg to the course of the corn- 
rnon law, becallhe these are atle- 
guate remedies br any error. As/ 
to inferlor tr~bunals, or those 
having a spepini and peculiar ju-1 
riediction, it 1s o t h e r w ~ ~ e .  Tlieirl 

T h e  only I~gnl  proof of a judg- 
ment, IS by the product~on of the 
Ibrmal entry of ~t ; but mlnutes 
made tlur~ng the progrebs of a 
cause, if rece~ved wthout objection 
to thcir form, are auffic~ent p r o d  
of the judgment, IS from them a 
formal entry can be made up.  
G I ~ S O I L  V .  Partee. 530 

ilnproper acts may 111 some lustan- 7. In an action against two, thcre 
ces be restrained in t h e ~ r  progress., cannot be a ji~dgment against 
by prohibitory writs h m  the  court^ both for part of the demand, and 
of general superintend~l~g poerrr ;/ apalnn one of then, for the resi- 
nor in others may be co~rected by, due ; and an amendnieut in the 
having their proceedings brought1 appellate court, ~ 1 1 1  be alloised 
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only on t h e  payment of all coqtt 
Weed v. Richardson. 63 

See ARREST OF J U D G M E N T - A 1  

TACHnlKNT, 1, 2, 3, 4, 5,  6, 7- 
CASE sTaVreu F O R  THE Surw:n~ 
COURT, 1,  %-JUSTICE'S JUDE 
MEST-]~AA\VS OF A N O T H E R  STATE- 
PLEAS AiYU PI E A D I N G ,  Fj-tto.4~ 
I -SClii~ FACIAS, ~--SUPEI~IO 
Coum. 

JURISDICTION. 
See ATTACI-II~IENT, 2, 8-PI.EAS A N .  

PLEADING, 1. 

J U R O R S  AND JURY, No. I. 

1. A jury charged in a. case of capi 
tal felony, cannot be dischargcc 
before r e n d e r ~ ~ ~ g  a verdict, at t h  
discretion of the court, without thl 
prisoner's consent : I I O ~  can the: 
III such case he disclrai~e:l, but fn 
evident, urgent, overruling rleces 
sity, arising from some matter oc 
curring during the trial, which wa 
beyond human foresight and con 
trol ; and generally such ~~ecessi t :  
must be set forth in the record 
State v.  Ephraim. 3 6: 

2.  On the trial of a capital case, tl~c 
names of the  jurors of the origina 
panel should be first put into thc 
box aiid drawn, before those of ttic 
tales juror3 are put in and drawn 
and the jurors sctrnn~oned urlder ; 
special venire fac ias ,  as provide( 
by the act ol 1P30 ch. 27, are i r  
this respect to be regarded as tales 
men. State v. Bcnton. 1% 

3. T i l e  oficer prosecuting for the 
state, may on a capital trial direc 
a juror to stand aside u n t ~ l  thc 
panel be pone through with. whicl 
is a chall~,nge fur cause to bc 
shown at th l~  cud of the panel 
and i f  a cause he the11 shown anc 
di?nllowed, the prosm!ting omcer 
may still challenge the juror or not 

a t  his discreiion* Rut this prac- 
tice of permitting the prosecuting 
pfficer to defer showing his cause 
of ch;illenge until the panel be 
gone tlirough, must be  exercised 
under the supervision o f t h e  court, 
who will restraio it if applied to an 
unreasouable nurnher. I6id. 196 

I .  A juror may be examined as to 
o p i ~ ~ i o r ~ s  houestly formrd, and hon- 
e3tiy expressed, tnanifestir~g a bias 
of judgment, not referable to per- 
sonal partiality or rnalevolence ; 
but if the opinion hare been made 
up and expres-ed under circum- 
ttarrces which involve dishonour 
and guilt, aud where such expres- 
sion may be visited with punish- 
ment,  lie ought not to be required 
to testify so as to criminate him- 
sdf, ]bid. 196 

. An opinion fully made up and ex- 
pressed against either of the par- 
ties on t l ~ e  sut?]ect matter of the 
issue to I)? tried, is good cause of 
principal challi:nge ; but an opin- 
ion irnperiectlg forn~ed, or one 
merely 11) pothetical, that is foun- 
ded on the suppositio~i that facts 
are as they have Oeen represented 
or assunred to be, does not consti- 
tute a c a u c  ~ S ~ ~ r i ~ ~ c i p a l c h a l l e t ~ g e ,  
but nlay be urged by way of chal- 
le11ne to the favour, which is to be 
allowed or disallowed as the triers 
rn7ji find tlic fact of favour, or in- 
d~ilerency. Ibid. 136 

. A chalienge of a juror because of 
Ilis having fhrrned and expressed 
an opinion upon  the que.stion to be 
trit d ,  can he made only by that 
party iipain"t who111 it was so for- 
1nc::I and expressed 1Lid. 196 

. TI],: forbearing of the court to dis- 
charge a juror to whom no excep- 
tion has been taken, though there 
be ascerta~ned c~tuse of challenge 
agai~~at.  hlm, callnot be aseigned 
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fix error, because the right of chal- sale" is not such a juzqment as the 
lenge in the parties remains, and law requires to be shown. Ingranz 
ueither of them can be injured by v. Kirby.  2 1 
such forbearance to act on the part where  a jllstice~sexecution has beern 
of the court. Ibid. levied upon lands and returned to 

8. ?:he nature and legal consequen- the County Court, the production 
ces the practice of puttin$ what of the trial docket of the court cou- 
is called the preliminary question taining a mere note or 
to jurors upon capital trials, ex- drlm of the case, an " order 
plained, and such practice, except of sale" entered at the fool of it, 
under particular circUmlstances, together with the testimony of the 
d i sa~rOved  of ;  and the legal and clerk that afier a diligent search 
regular mode of trying exceptions he had been unable to find 
to Jurors, and forming juries on original papers ill the suit, is not 
trials for capital offences, pointed 

of the loss of 
Out and recommended. 1b id  196 the justice's judgment, if eviderice 

See FORGERY. of such loss be admissible. Ibid. 

JUSTICES. 
21 

I. I t  is a gross negligence in the JUSTICE'S JURISDICTION.  
Justices of the County Court to 
take froln their clerk, a bond, 1. A single justice has jurisdiction 
an instrument having no sum of "1"" " v a l i d  er'gaaernerlt " pay 
money inserred i n  t h e  body of i t ;  the sum of one hundred bushels of 

and they be liable therefi,r, as corn" and the warrant is sufficient, 

i f  they had talien no bond. State if it be ' I  to answer &c. of a plea 

Bank v. Dcrvenporf. q5 of debt, the sum of" &c., as in the 

2. Thr: Justices of the County Court contract. Hamilton v. Jervis. 
may be proceeded against in a 227 
summary manner under the act of 2. Where the plaintiff received notes 
1819, (Rev. ch. 10.2,) as the sure- in discharge of one which he held 
ties of their clerk, for permitting against the defendant, and the lat. 
him to officiate as clerk, without ter refused to endorse them, but 
@ing bond, as   re scribed in the promised to pay them, if the plain- 
acts of 1790, (Rev. c. 327 ;) and tiff should fad to collect tllern, it 
1809, (Rev. ch. 777.) Ibid. 45 was held, that the promise was a 

guaranty of the uotes; arid that 
JUS'I'ICE'S JUDGMENT. 

I n  ejectment for land purchased at Adco~k v. E1lem- 
470 

uPon any 
he had levied on in terms jurisdic- 
defendant, the purchaser must tion has been given to a magistrate, 
show judgment re- although the investigation of the 

to court accordlnq to the demand may lead to inquiries into 
directions of the act of 1701 ( R ~ ~ .  subjec~s of which direct jurisdic- 
ch. 411. s. 19;)  and an entry on tion has not given. 
the trial docket o f the  Court at the 473 
foot of the case, of an "order of See BOOK ACCOUNT. 



LANDLORD AND 'I'E?U'.~KT. necessary before the debt is qxtin- 
guished. CJteshire v. Cheshire. '254 

See  P o s s ~ s s ~ o r r .  2.  A n  assent to a legacy by the exe- 

In  an  indictment for Inrceny, one I 

c3nnot be convicted a a priiicipa1,I 
unless he were nctnal!y or con-1 
s:ructively present at the 
~ n d  carrying away 
Xis  previous assent 
rneni of the caption and 
;ian, will i;ot make 
pal, nor wil! his subsequent rece1j.i 

cutor may be presumed from his  
act? or declarations, as well as ex- 
presJy proved ; and \I here upon a 
beqnest of a pocket book and its  
contents, the executor estimated 
the amount, and stated that that 
11 as all the !egalee took under the  
mill ; it zoas held to b e  not in law 
an assent, but only a fact from 
vh ich  ~t might be assumed. ]bid. 

2.54 
;ion of the thing stolen, or his aid-/  
inS in concea l ing  o r  tii5i,o.;inz o f s e e  ~ I ? Q I J E S T - ~ I ~ E C T I ~ N - ~ ~ B . \ N ~  

it. have that effect. State v. ]aar-;"RD F ~ I F E ,  %-EXECUTORY DEVISE.  
-...-. -- , , 

1Lii\IITATIONS, STATUTE OF. 2. Where one got staves bpon the: 
lniid of aiiotlier upon a con tract to, 1 .  By the act of  1715, (Rev. ch.  2 
have Ilalf for getting tiiern, it taus s. 5 , )  one year is the limitation to 
i~eM that  w1:ile they rein:Lined o n  an action of trespass v i  et a m i s  to 
the land ~lndivided, tile rn3nufac-l personal property. Swink v. F o r t .  
turer  mzs rkeitl~er a tenatit in corn-~ 113 
rnoim  wit!^ the owner 01' the I;ind,2. Where  the owner of slaves made 
nor a bailee of them ; and t h a t  a parol gift of them to his son-in- 
therefore he? or any other person law, who bequeathed them to his- 
with his col~nivance, might he children, and died leaving his j guilty of larceny in taking tiienr. [&[her-in-law executor of his will 
&!te v. Jones. 5 4 4  and guardian of his children, i t  

/ was held, that  the taking posses- 
.LAWS OF AiYO'rHEIt STA'E'E. sion of the sfaves and l~ i r ing  them 

T h e  courts of this State do not knowi I the  law of other States, arid a con-/ 
troversy respecting that law is or-/  
dinarily one of fact, which niustl 
be decided on evidence by the jury 
under the instruction of the court. 
T h e  only exception to this rule is: 
when ml ticl record is pleaded to1 
the  judgment of a court of record' 
.in another state, in which case t11e3. 
court  here must pass not only upon 
the existence of the supposed re- 
curd ,  but upon its legal *effect.! 
..&tight v. Wall  129, 

LEGACY. 

k. If a testator by his will forgive a 
debt, the assent of the executor is 

out, first as executor and then' as  
guardian, was not a possession ad- 
verse to the title of  the father-in- 
law ; and that the statute of limi- 
tations did not begin to run against 
him until he had permitted a di- 
vision of the slaves between his 
grandchildren, and delivered them 
over. Alston v. Hamtin. 115 
A n  acltnowledgment or promise 

to repel the statute s f  limitations, 
must be distinct and explicit ; and  
where the plaintiff's claims con- 
sisted of two debts, only one of 
which was barred, a lefter from the 
defendant to him, a s  follows : '' I 
do now, and have always appreci- 
ated your favours and kindness to 
The; and they shall not go unre- 
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warded by me ; but I shall want donor, but if he demand posses 
some little time to meet your de- sion, and the donee refuses to de-  
mands,"-is too vague to entitle 11ver up the slave, claiming him as 
the plaintiff to recover, as it  may hls own, his possession then be- 
apply only to the debt which w a ~  comes adverse to the donor, and af- 
not barred. Smallwood v. Small- ter three years will bar his action. 
wood. 330 Martin v. Warbin. 504 

4. A promise to  pay a debt barred 9, In  order to repel the statute of 
by the statute of limitations, re. l~mitations, there must be either 
vives the old contract, or is evi- an espress promise to pay, or an 
dence of similar contmued promi- explicit asknowledgment of a sub- 
ses from the time the contract was sisting debt. ilfastin v .  Wksuglz. 
made. Hence it follows, that the 517 
first promise shodd be declared on. see DrsCoNTrNvANCE-PARTNER5HIPP 
And i f  the new promise be made 2-pLEAS pLEIUINB, 4, 
after the writ is sued out, the plain- 
tiff may recover. Palls v. Skrr- MAIL CONTRACT. 
rill. When the Postniikster General va- 

5. If  a new promise ta'ting a case cates.a contract for carrying the 
out of the statute of Imitations, be mail, and transfers tl,e route to 
made Or to an executor, lhe another person upon condition of 
tion must be brought on it. lbici his paying the first corltractor a 

373 stipulated sum, the first contractor 
6. When the new promise is condi-, a vested rirrht to such 

tiOnal, 'pan the performance of sum ; and the P ~ ~ ~ ~ & ~ ~  General 
the condition, it is evidence a cannot subsequently discllarge the 
prevlods absolute promise. IM.  second from its payment. nilliard 

374 
Y. Carberry. 280 

7. Where the guardian of a lunatic 
wider an order for the sale of the MAEICIOUS MISCHIEF. 
lunatic's property, became tile pur- 
chaser of a slave, and upon the lu- See INDICTDZENT, 4. 
natie's becoming of sound mind, 
settled with hlm and obtained a PROSECUT1oN~ 
receipt for " all demands" and af. 1. An action on the case lies against 
terwards retamed possession of ths any person who maliciously and 
slave for more than three years ; without prot)able cause prosecutes 
it was held, that although the pur- another bcfore any tribunal, and 
chase gave the guardian no title, thereby subjects him to an injury, 
the settlement and receipt were a t h e r  in his person, property or 
evidence of a demand for the slave, reputation. Davis v .  Gully. 363 
and that the subsequent possession 2. A court of law can determine 
was adverse, and barred the action whether a suit in equity was 
of the lunatic. Boyce v. Warren. wrongfully brought or not. Ibid. 

498 363 
8. T h e  possession of a slave by a 3 .  An action for a malicious prose- 

donee under a parol gift made cution cannot be sustained where 
since the act of 1806, (I Rev. a verdict and judgment of convic- 
Stat. c. 37, Sec. 7,) is that of a tion have been had in a court of  
ballee, and no length of such pos- competent jurisdiction, although 
session wlll bar the title of the the party was afterwards acquitted 
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apm an appeal to a superior tribu- 2. The record of the recovery in 
ual. Grifis v. Sellors. 492 ejectment, is conclusive in the suit 

for mesnc prcfts, to establish the 
AIAMSLAUGHTER. fact of the defendant's possession 

.A'person corlvicted of nlanslaughter at the commcncemerlt of the eject- 
rllay be burned in the and ment, and it is also prima facia 

imprisolled for arly tinle not evidence of that possession being 
exceeding urle 'ylle conti~~u'ed till the judgment and 
of 4 ~ ~ e , l r y  7 c. 13 and IS ~ l i ~ .  cT execution ; hut the defendant may, ,.. 
r ,  not being altered in this respect 0" the coiltrarY, that llis Pos- 
by tile act 1816, (1 R ~ ~ .  stat. c. txxsioo" terminated earlier than tliat 
3-1. Sec. and 27.) State v. firnee Ibid. 294 

ilo\vs, has a right i : ~  conrequcnce 
of such ownersl~ip, to npply the 
water on his own l:uid, to purposes 
of profit ; a n d  in nlaliing such ap- 
plication he is at liberty at all times, 
to nrni! himsclf of every adrantage 
wlllch his particular situation af- 
fijrds, respect being irnd to the 
rigl~t of other proprietors above 
a11d below Ili~n,on tile snnlc s i ~ e n n ~  ; 

MARRIAGE BROKAGE. 
See B o s ~ .  

7!AItILI:IGE. 
ScC EVIDEXCE, 12, 1s---~SDICTDIEXT, 

2. 

nmsm raowrs. 
1. I n  trespass for Inesne profits, the 

recortf of the recovery it] cject- 
n m ~ t  is conclusive evidence of'tlle 
title of the le~sor  of tile plaintit:' at 
zlle date of the deliiise; but i t  is 
uo evidence at all that the defend- 
ant's possession comme~iced at 
that time, or at any tilnc 
the co~nmencetnent of tile action 

and no other proprietor, e i t l~er  
al:ove or belo\\. 11!n1, can make any 
?pproprintion of t l ~ c  stream, so as 
!o c u r i d  or tliiniliir!~ his use of all 
11:s nntural advantages, whetl~er 
such approprixtiun were prior to 
his use, or not ; unless if sncli np- 
propriation \rere prior, it was fbr 
~ u c h  a length of time as to raise 
the pieaurnption of n grant. 16id. 

50 
I of ejectment ; and the fiic: of its 3. If on a pt i t ion ibr dxnages caus- 

l l a v i q  coninlenced eailirr than/ ed by the erection of a mill, under 
the last ~uentioued time must be the act of 1609: (Rev. c. 773) the 
proved iddundc. Postolz v. J C I H ~ , < .  jury return a verdict, assesiug 

9 4  damages for niore tliau one year 



before the filing of the petition, thc 
court may correct it, by giving 
judgment for the damages of on14 
one year previous. Ibicl. 5C 

4. In  assessing damages under that 
act, the jury are not bound to give 
the damages at an average for thc 
five years, but may assess differen1 
sums for different periods, during 
that time. Iblbid. 5C 

See WATEU. 

MITTIMUS. 
See CAPIUS A D  SATISFACIF,NDUX. 

MURDER. 
1. Every circumstance however slight 

in itself, that is calculated to throw 
light on the corntnission ofthe sup. 
posed crime, is proper to be consid- 
ered, although a verdict against 
the prisoner cannot be warranted 
by any combination of circum- 
s t a x e s  producing less thaa fdl  
assurauce of his guilt. State v. 
Suinli. 15 

2. I f  one_runn assails another, and is 
about to commit an unauthorised 
act of violence upon him, and a 
thlrd peraon interposes to prevent 
it, and is Idled by the assailant, i t  
is murder. State v. Bentoia. 196 

See E V ~ D E N C E ,  4. 

NEGOTIABLE SECURITIES. 
S e e  ATTACHYERT~ 10-BILLS, BONDS 

AND I'ROXISSORY NOTES. 

NEW TRIAL.  
I .  T h e  disallowance of a lwal  chal-I 

I., Matters which might have been 
introduced on the trial, but brought 
forward for the first time upou a 
motion for a new trial should no3 
be acted upon by the court. Gib 
son v. Partee. 530 

NONSUIT.  
t is not error in law for the judge to 

rel'use to non-suit the plaintiff; and 
if the defendant relies upon the 
objection, he should move it in the 
shape of instructions to the jury. 
H u t c ~ e l l  v. O h m .  304 

P A R T I T I O N .  
See ESTOPPEL, 5. 

PARTNERSHIP.  
. If  one partner borrows money up 
on his own credit, a d  gives his 
own separate security and obliga- 
tion for the amount, the other part- 
nvrs will  not be responsible for it, 
although it was applied to the use 
of tlre firm. Will is  v. Hill. 931 

. Although the admissions of a pilrt. 
ner, made after a dissolution of the  
partuership, may be used to repel 
the statute of linlitations and the 
like, jet that is confined to eases 
where the copartnership is proved 
alinnde. Such admissions are in. 
competent to establish the deb.t 
ori_:iually, as one due by the part- 
ncrship. Ibid. 23 11 

. 'I'ltc: case of I-Jorton vs. Child, 4, 
Iler. Rep. 450, does not tlecide that 
a partnership is bound for money 
Imrowed for its use, but secured by 
the individual note of'one partner ; 
and it mav well be doubted if such D 

l e u ~ e ,  whereby the party taking the is  tile law: Ibid. 232 
e:tception, is compelled to accept 4. A partnership security taken for 
as  a juror, a person whom he had rite debt of' one of the partners, 
a riallt to reject, is a ground, not without evidence of the assent of  
lxoperlv for a new trial, but for a the otl~ers, is void at law. Weed v. 
crzl'rc [Ze noco. I t  is the denial to J~ic]Lsrdson.  535- 
him of an iniperative rule of law, 
whicll vitiates the verdict, andlays a PLEAS AND PLEADiKG. 
good fr~~~ndat ion for a writ of error. 1. When a statrlte rqnires  or directs 
A h t c  v. Ptozton. 0 a tiring to be done in u particular 



cotwt, as well as before a particu-' stonce ; but if the defendant plead 
Ixr marl, it cannot be done in 01. to the merits, 1:e cannot afrerwards 
bclbre a r ~ y  other. But where the avail himself of this irregularity. 
sub,ject matter is within the juris- IFBiu20x V. Oliver. 519 
diction of any court, an  
to the jurisdiction o f the  court 
t he  partiouiar parties, must 
made by a plea ill abatement, 
is  too late after a plea in bar. 
Stccte Bank  v. Dnvenport. 451 

2. Wllere the general issue and a / l  
special plea is pkaded to an ac-1 ' 

tion upon a bond, if tlie plaintiff1 
meiins to rest his case upon tlie in-1 
sullicicricy of the special piea, he/ 
should tlernur to it. I f  he does: 
not tleluur to the special plea, butt 
tirilverses the n~a t t e r  pleaded, he I 

carirrot object to evidence which is '. 
relevant to support the plea. 
Ovcrntan v. Clevinions. 

? 
189; 

3. I f  the jury find for the plaintiffl 
upon tlla general issue, and for the. 
defcntlant ripon the special plea. I 

the  pl;lintiil. may yet contest tire1 
suficiency of the special plea, by, 
praying jutlgrnent mn ob~tnutc  vcre-1 
dicto. Ibirl. 1901 

4. A court in a tleclaration for goods 
sold and delivered by the plaintiff, i e u~braccs  equally the original pro-, 
rr~isc in:plied hy the law from thei 
delivery of the articles, and a 1 

1 s ~ ~ b s e q u e n t  espress promise to pay, 
I f i ~ r  tlie~ii ; becamo tlie time of the 1.  

promise do:)s not corlstitute a ma-: 
terial part of the contract declaredl 

I on. IIenci. s11c11 subsequent pro-, 
mise, it' illade witl~iri three )ears,! 
tnay be proved in support of the,  
cieclaratio~~, and to repel the ple:l~ 
of tlie statutc of lirnitatio~ls. I'i11X 
v. Fitts. %Cil 
I f  a sc i~e . f i c i c z s  be sued out uponl 
a judgr~~eu t  of more than ten years1 
s tnndi~ig ,  without ~ m t i o u  s u p p r t e ~ l ,  

all a f l ida~i t  of the debt being( 
due,  the ji~dgrnerit u~isatisfied. and i 
the t!efeniinnt liring, it may br: seti 
:,side for irregularity, provided the' 
objection bc taken in rho first in-/ 

POSSESSION. 
A person in possession under a 

clairn ol titie, who receivcs frorn an 
opposi~~g claimant a lease for a 
year o f the  sanre land, cannot du- 
ririg that term, d i ~ p u t e  the !essor's 
title or hold adversely to him. 
iIc~r?zog v, Hz~lbmrl. 84 E 
ST'liere two persons having oppo- 

s h g  clainls to c e ~ t a i n  slaw:;, both 
bail them to a thiid pel.soo, tile 
pos:ession of the bailee is not sncIl 
n pcis>e:sion in either claimalrt as 
to tli:.e-t the a d v m a r y  title, what- 
ever it  m:~y be il; the 'o ther ;  and 
the o ~ r e  who has the best right to 
the dnr-es. indepentlerlt of the p s -  
sessio~i, wiil prevail in a suit tbl. 
t l l~ll l .  t 1 7  v. A t  %it) 

I n  n will, tlic rvo~xls, I leavc all 
nly l n r ~ t i  not givc,n n\:.np, to be 
sold, anti after nly debts are paid, 
the ~.e$itIue of nly estare to bc tii- 
vitlctl Lletwerl nly rvifc., S O H  and 
dnr~glltc: ;" together with the fbl- 
Io\vii.g i l l  n codicil. rrornir~nte 
1;. 2:. 1::). cwcutor  to tliis my last 



2. A n  ~drninistrator with the will an- 
nexed, canlmt, by virtue of his ap. 
pointment, execute a po\ver ofsale 
y v e n  to th5 asccutor. Ihid. 439 

3. Neither mill a decree of a court 
of  equity directing h i m  to sell and 
convey, enable him to vest n legal 
estate in his veildee. T h a t  court 
ltns jiirisdiction only to direct t!~ose 
l i a ~ ~ n g  the legal estate, to join in 
a sale for t!~e purpose of executing 
the  irnsts of tlic will, [):it has none 
to dcclarc the l e p l  title to he in 
any person, cscepting the one in 
whom at law it vests. f i i r ? .  439 

4. A direction to sell la rd  for the 
p a y n i e ~ ~ t  of d:bts, or for any otlier 
purpose w!iich naturnily brinqs t!>e 
r~roceetls into the hands of  tile e s -  

party to a suit under the act of 
1799 (1 Rev. Stat. c. 2. Scc. 4,) 
suggesting that the person moving 
had married the f c ? ~ l e  sole plaintiff, 
any objections to the validity o f  
the marriage must be then made, 
or on an  app l i ca t io~  afterwards 
matie for rescinding the order of 
admission a s  having been improvi- 
dently made. E u t  while such 
order rernnins in force n o  evidence 
can be received on the trial of the 
cause upon the  issues, for the pur- 
pose of impeaching the validity of 
the marriage. Ilobbs v. Bush. 588 

See  TRIAL. 

PRESUMPTION. 
o c , ! ~ t r : r ,  res ts  by irn1,lication a pow- I. Where  a mother and her illegiti- 
e r  c ~ f s d e  in liir:~. aid. 444 mate children resided upon dif. 

5. A tletisc lo the execu!or h r  t l ~ e  fererit parts of the same tract of 
purp(ww of a sa!c is iiot i o  be pre- I m d ,  the latter, under a parol 
sun~e t l  wrtiiout a necessary inipli- a:<reemerit for a conveyance Sronm 
cation, Irec:~r~se g i v i q  liirc a o v -  their rnoti~er, suiiject to a lilc es- 
e r  ol'saic efTects the snmc rezlilt,, tate in her, tlieir respective posaes- 
a11d is r:iorc bcnelicia! to tile heir./ sions are consistent with ller title ; 
j b d .  and however long continued n o  

see D,, ,,,.,, ?-e,iccljrQi;, I presumption of a deed arises from 

~ID.~II~Is~~I: .~ToI~s,  2, 3. diem. X a t t h e m  v. Smith. 287 1 %  Anv disabilitv in the O I Y ~ I W  is x 

1 1 .  ilcc,ej>tinq of a dcclnrntion, a n d  
e r~ te r ing  a p!cn is a waiv , r  of allyi 
defect o f  process: and \vherc pro-! 
c e s  \\as esecil:ed i i p n  fivc out of, 
six defe:!dar~ts and nl! joinec! in n! 
plea, ti!e fact of its no: Iiaviri: ileeW 

circulnstance to repel the prerurnp- 
tion n r i s i q  from 1ol:g contiiiued 
possession; altl:or~gli such disa- 
bility may have arisen since the 
coin!nerlcement of the posres,sion. 
45itl.  2'37 

executed upon nil, does not \;.orliI 'RIXCIPAL AXD ACCUSSARY. 
a d iscont in~~nnce of the cause. See  LAI:CESY. 
J1~,,11cs v. I'c/zIn!lr;'. 

3. I ' p n  thc i r ~ n l  cf nn action corn-1 
n - i~need  by or lg~nal  att:~cI;n:ent.~ 

PRISCIPAL AXD AGES'!'. 

the court mnv perrnlt t l ~ e  lionti me-1 See AGEWT. . . 
c r ~ t c d  r1i1011 wing out tile 
to be cancelled, ar~t l  anotlier gii.eri 'PRIVATE 
in  order to en:Ll, lc:  t!le i , laint if  to ICES FOR TIIE CSE O F  TIIE 
esarnine n srlrety to it. ~ a r m n n l  PLELIC. 
v. 3 o r r i ? q r r .  3f::jil. Whether the legislature can i n  

3. LT110il a motion to bc admitted a /  any case take privatc property for 



INDEX. 3 1 

the use of the public, witl~out pro- 
viding cornpcnsation for it, Qul 
But assuming that it cannot, i t  
does riot follow that the payment 
of t,he compensation must be pre- 
cedent to, or contemporaneous 
with the taking. On the contrary, 
it is competent to the legislature to 
authorize the taking, leaving the 
assessnlent of the panturn, and 
the payment of the compensation, 
to be made sr~imquently. lZuleig1c 
9 Gaston, E .  R. Co., v. Davis. 

451 
2 .  T h e  nssessment of the damage: 

to be paid to private individuals for 
property directed by the legisla. 
ture to be ta!ten for the use of' thc 
pul)I i~,  I L C C ~  not be made by a jur) 
of twelve freelioldcrs ; it not bin; 
a controversy respecting propert! 
within the meaning of thc 1411 
section of the bill of rights. KOI  
i:; it suc!~ a ' I  trial by jury " as thnl 
section requires to reinnin " sacrtx 
and inviolable." Ibid. 4.51 

3. 1111 taking private property for t l i c  
use of the public, as for a putdit 
highway, the legislature is not re, 
stricted to a mere casement in thc 
prr~perty, but rllay take the entirr 
interest ot'the individual, if, in tlic 
opinion of the legirlature, the pub 
lic exigency requires i t .  Iijirl 

431 

See R A I L  ROAD CONPASY. 

PROBATE. 
The rirohnte of a deed is ez p n r l ~  

and doe.; not cnncludc except ns tc 
thc/nct~~nz, and the it1e:ltity of t i ! (  
witr~ws. T h e  deed nlay still bc 
sliorvn to be n flrgery, or to hxvc 
been executed 11y an inf:cut or fern1 
covert. .'?I'Kintron v.  M'Leun. & 

PROCESS. 

PROMISSORY NOTES. 

PROSECUTION BOND. 
ifter the plaintiff has been permitted 

to go on and prepose his ca.se for 
trial, the court will not upon the 
motion of the tlefenrlant, make a 
peremptory order, dismissing the 
suit for want ofa prosecution bond, 
hut will perrnit the plaintiff then to 
jxeparc and file such bond. The  
sole ol),ject of the Imnd is to secure 
the clefendant, and the court will 
nsc its power in regard to it, so a s  
to protect hirn, a r~d  advance the 
pnrposes of justice. lZrittain v. 
lluzcdl. 1 07 

RAIL I1OA1) COXPANY. 
A. rail roxl conlpany is a j~rivntc cor- 

poration, its outlays ant1 crnolu- 
~ i ~ c n t s  Ixirlg priv:~tc propcrty ; b11t 
tllc ro:~rl cr~riitr~~r;t~:d by them will 
be a pt~blic highway, and cons3  
q ~ ~ e r ~ t l y  they rnay, I I I I O I I  p a y i ~ ~ g  a 
h i r  compr:~~~ation therefor, take 
l~rirate  property, u ~ ~ d c r  tlrc sanc- 
tio~i of'tiic: Icgislaturc, for the use 
of t l ~ e  corrlpnuy, :IS t1ein;r for a 
pul)l ic I I X .  I taIc i~rI~ Cj' Gaston 
8:. 1:. Clo. v. Davis. 45 1 

RA I'E. 

Every tiling which i stntetl in a rc- 
cord nr n fact, is to be takarl as 
s~ jch ,  hcc:i~lse, the law reposes en- 
tire confidence in the integrity of 
tlic court; but wliere the record 
only s t ~ t c s  the evidence, without 
any judgment of the court ascer- 
tainiilz the fact sought to be estab- 
liil~etl hy it, no  other court can 
draw the inference of fact from 
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such evidence, and act lipon it asr I a fact. State v. Ephroitx. 162, 
See XMESDIIENT,  CASE S T A T E D  F O R /  

THE SUPREHE COKIW. 

REGISTRATIOX. 
1. T h e  act of 1829, c.  '20, tliKcr.~ from 1 

the act of 1820, (i tev.  ch.  i O X ) , I  
irl that the latter til:li;ei doetli i n  I trust void. u n l w  rerii tercd \vithin, 

uing act, and therefore in legal 
contemplation, is dorre from the 
commencement. aid. 13 
' r he  act of 1829. ch. :!G, \:.as tak- 

en  fiom the E ~ ~ g l l ~ h  aririclty act, 
and sliould thereforc receive :lie 
same coristructiorl \vit!i that act. 
16id. ,? 4 

I six mor~ti~.j ,  and there is not!ii~rg irr see E x ~ c u ~ i o s ,  ~l-lIut;:ltrn a m  
it to denote tililt any t ! ~ i r ~ g  siiort of '  ~ V I F E ,  1. 
a com111ete registration, by fuilyl 
transcribing the instrnment irlto' I ROAD. 
the  books of the register, is to be a 1. I f  a road be established as a liigli- 
registration. or conhtitute Dart o f .  
i t ;  but tlic former docs no; avoid 

tion a t  any p:~rticular tirnc. 
i a deed of trust for want of' rc=istr:i., 

d a r e s  that it shall riot o[)cr:~tc 
f m n  " the registration ; arid that, 
is dcemcd to be done o11 the day /  
or its clcl~very to tile regisger, as l  
noted by him on the deed. N'- 
iCinr~mn v. M L e a u .  

2. Scircdules ar~rlexed to a deccl in 
trur<t, and referred to tlrercin, are 1 
parts thereof and nrust be r ~ ~ i s t e r - 1  
ed ; b u t  such registratio11 will be 
t d t e n  as having been madc on the 
dav when the deed itself is tleemed 
to have been registered. Z6id. 79 

3. A deed in trust admitted to rcg- 
istration upon a probate by an irr- 
competent witness, is not therefore 
void for want of probate and rezis- 
t r a t im ,  bnt will be received : in ev-, 

way by an  erroneous ,judgment of  
the county court, it nil1 be i: nui- 
sance toobstruct it, unti! the judg- 
ment be reversed. I t  is elioi~<:rll 
that the way obstructed is n 11ubiic 
road d e  f c ~ c t o ,  to constitute the ob- 
struction of it a public nuisance. 
But where the proceedings to 
changc a roatl, state rio road as  
having bee11 prepared ; nor de- 
scribe where the altered road is to 
run, except that it is to be 1:rought 
nearer a particular house ; and 
the prayer is only that " an order 
may be made"  for turning the 
road, and then an entry appears 
that " said report was confirmed, 
and duly entered of record," there 
is no sufficient jiidgmc>nt for estab- 
lishing the road as altered, aiid it 
is not a nuisance to obstruct it.- 
state v. Sr~ainhour. 547 

idcnce on a trial, if it be t l iei~ p ~ . o v - / ~  
ed hy competent testirnoriy.BDid. 79 

' 

It' two or more dis t i~lc t  acts are 
necessary to give validity to a deed, 
both must be performed, and one 
cannot 11e connected with the ot11- 
e r ;  as in the case of probate and 
registration-the latter cannot re- 
Ixte in point of time to the former. 
But wherever, as in the case of 
re,?,istration d o r ~ e ,  there is  neces- 
s;ir~ly more than an instant con. 
surned in the performance of a 
single act, the whole is one contin- 

, In a petit'ion to turn a road under 
the act of 1834, (1 Rev. Stat .  ch.  
lQd,  sec. 7 , )  it must appear that  
tliciroad proposed to be changed, 
as well as that ofrered to be sub- 
stituted, arc wiiollj upon tlic larid 
of the petitioner ; the freeholders 
must also be sworn, and the over- 
seer of the road have notice. i b i d .  

550 



11. A s, . i r ;> jiicicrs rcciti!ig tllnt tiic de- 1 
11.:1tlnnt " was ?;it(,ly bound in o !  
y c c o ~ r ~ i z r l ~ c e  in L C . ,  b? the 2p:i 
:)enr;illcc of 7'. S. at kc.; i l i :~ t  tlic 
>aid T. S. f:~ilecl to 111n1x liis zl,-i 
:)casancc, as hr \v:~s bu:i!~d to do ; I  
:inti that it \v :~s  tliereupx! ordcl-etll 
by the said court, that Ile fcrfciti 
l ~ i s  recogni:<a~:ce. accordirig t~ 
!an.," and  c o ~ n m n ~ ~ t l e d  t!ie shcrifi' 

j11 a cc. sa. and the11 suf!gr him to 
go at large, he cannot afterwards 
rctalie 11iiil ; and if he does so, he  
is iinble to tile ilefendnllt ~ I I  an  ac- 
tion fur trespass arid h l se  iinprkon- 
I .  S o  also if the arrest be 
matie, nild e x a p e  be suireied Ly a 
d e p t y ,  tl:c ~ x i ~ ~ c i p a l  sheriif is rcs- 
ponsible for the arrest and false 
iriiprisonment by peaon  of the  
sccord  nrrcst, : i l t l~ougl~ the  !ntter 
was matic out of his coullty, it be- 
ing by coiour of tile deputy!* oilice. 
S,)c.ncct. v. J l u i ~ r c .  '264 

See  E s l : c u ~ r o . ~ . ,  1 ,  2, 3. 

'l'lie deed oi' tile s11erilT profcsseu 
to trn~i-fer property, in cxc-critioli 
of an autiroritp co~liidcd to him IIY 
!a\v, and is not to be C O I I ~ . I I L ' ~  
\sit11 the snlilc favour lo t l ~ c  vendee, 
as  tlie deed cf 211 ilidivitIri:~l tlis- 
pos,i:i~ of tliillgs over \ i . l~ ic l~  he  
clnil~i< uncr~ntroilcd doniinion. 
JCiiigl~t v. I;c,d;. 1 XG 
la;ot!~i!~g cnii pnqc by the slieriffjs 

deed, but t l i n t  whic!~  lie has ](,vied 
U ~ L I ,  niid \ \ I : ic l~  was l i ~ ~ o ~ * i l ~  at tile 
t i~iie of sale as tile :ubject ril:,!ter 
t l~cicui;  ILid. 137 



1 8:nie Y. Ltftin. 31.3 
PLACES. l.77:) ( i  Rev. stat. c. 33, :cc  i:).) 

In am indictiilent, under the act oT :*'~c!c T. h l n e ) . )  tji)O 
177'3, (Kev. c. 142,) for sed:r~in:~;:,;i;. (Xev. stat. c. :if$, see. 10.) 
and conveying away a slave, it ivat..; :::lie v.  bar ill^^. A97 
held by the court, Q;aswr5 Judge.!:;$-i. (I Kev. stat. c. 34, see. 39.) 
dissentin;, that t h e  seduction r c ~ :  l:~l/ v. Cci~pxber .  18 
coiivcying away must corlcur ldi;$<., ( !  !Lev. stni. e. 43, see. 2.) 
constitcte the offence ; and tlinil I,I&'LY V .  F T l ~ i l i m ~ r ~ .  337' 
one, who did uot himself seduc(l?g(j. (: Rev. stat. c. 13, sec. 3.) 
or aid i n  seducing the slave, b u !  _ ~ ~ : L z I I I : ~ c ~ '  V.  0nil.s.  513 
o;:ly assisted in the convcyinX 1::19, ( 1  :lev. stat. c. 122, sec. 0.) 
away, could not  be convicted as X I  .;CLiAel r. &ore. 31 k 
principal feion. State v. fIwdi?i. l~:;j .  (1 Rev. stnt. c. %, see. I.) 

40, 1 _:i;//:: 1). ~ ~ ~ t ! l f ~ i ) l : ~ ~ ? h .  4:;s 
I ;  7 : ) ~ ) .  (1 Rev.  st:^ c. il:, eec. 

See ~ ~ ; ~ v . ~ ~ c E ~ I ~ : K v ' s - ~ E Q u E s T ,  1-1- I &:(f~ iifliiil.!; V s  %Qff~dnpt l l - t .  
~ : s ~ I ' P c : , ,  1,  ~-EVIL~EKL.E ,  stat. e. :$J, set. 
P ~ - ~ ' : x E c u T ~ o ~ ; ,  4--lHniisounr:~c,~' ' 'iTjLo 

.$. ~ y ~ ~ ~ ~ ; l ~ ~ .  
INDICTVENT, 13, 14, 15, 16-LJM- .T.:j-; pev. c .  62, set. 
ITATIO.\S, STATUTE OIJ, 2, 7 ,  e-i 1 - ir;g,,g ,an, if. ,gbt=by. 

STI:ALJ so S r ~ v c s .  



- - 
rrrJS, (Taylor's Rcv. app. page ? 9 S . ) /  STEALING SLAVES. 

O'IieIIy v. Clayton. cjq{:, """I See I N D I C T ~ N T ,  13, 14, 15, 16. 
1683. ( I  Rev. stat. c .  44, sec. 8.)' 4.i i Knight 17. FFkU. LJ/ SUPREME COURT. 
5896. (I Rev. stat. c. 37, sec. 17.)It is the settled rule of the Supreme 

Thompson v. T d d .  6 3  Court, to aGrm every judgment 
1ROG (D Rev. stnt. c.  37, scc. 1S.j: not seen to be erroneous. Thomas 

Cell v. Car~~entcr .  ~ . A l e x a d e r .  365 
16%. (1 Rcr. stat, c. S T ,  sec. 17.'' See EVIDENCE, 1. 

A / $ t o z  V .  Bondin. 
1 I 

1351 
I P O G .  (1  Rw. st:?t. C. 37, S ~ C  17." S U R E T Y .  

Knight V. F a l l .  1 & ~ e c   TORS Axn AD~IIXISTRATOI~S, 
I 

1 3 6 .  (4  Rev. stat. c. 37, sec. H7.j! 1,-JITSTICES, 2 .  
Mariia v. Harbin. 50;~ 

98:)i). ( 1  llev. stat. c. 81, scc. 6 . ) ~  T E N h X T  -IN CORn'31ON. 
Srnte B-$a& v. Davetqiort. 4511  Joint owners of a chatte! have 

1509. (1 Rev. stat. c. 74, set. 13.)1 equaj right to the posses~ion of it ; 
Pug,'; V .  TIT?iccJcr. 5 8  and therefore the exclusive pos- 

1811. (1 Rev. stat. c. 35, sec. B P . ) ~  session of the chattel by one, will 
Rate v. Jescssey.' 299 not entitle the other to maintain 

"Pa. ( I  Ruv. c. 39, see. 2 . )  trover against him for it. Cole v. 
TThiititt i~:$o~e v. Whitti:tgto~h, 4 Terry. 252 

181 i .  (1 !ier7. stat, c .  3'3, sec. 3 . !2 .  Where one labours upon the farm 
7 rr. r r ( I S O T L  V .  TVi/so?i. 37$ of anrither, upon an agreement to - 7 : b ! &  (1 Fev .  stat. c. 34, sec. ?G.)/  have a share of the crop, before 
A!::tc v.  hT(;trtlersol~. 543, his share is separatcd from the 

2819. ( t  Rev. stat. c.  61, sec. 4.) general mass, and set apart for 

;al him, the property in the entire H : , o f e  Bank r. 22ncer,rai-t f t W i  

I 8 . j  crop, remains in his employer. 
5:; Stcile v. Jones. 546 

1&2!?. (1 Rev. stnt. c. 65, scc. . T . ~ / i r ~ t i n  v.  Ilciibii~. 
1220. ( I  &v, stat. c. 75, sec. 

rl&ota E h m l i n .  
lW0.  ( I  Rev. stat. c. 65, sec. .LL" 5 

Z3oyce v. Wurrrcit, 
16". (1. Rev. stnt. c ,  59, sec 

i~mnll~ooocl V. Wood. 

re.: 
49d1 

TRASSCRIPT. 

7 .' See JLDGVEAT, 1. 
3% 
7 ,  TRESPASS QUA 31 CLAUSUbf 182.'. (1 Rev. etat. c. 53, sec. . ., 

Tlhodla/~:l V -  Dcccia. 45ij FREGIT.  
- - !  ?L*23. (1 Rev. stzt. c. 111, sx. 13.) '  See ESTOPPEL, 4. 

State v. Jesse. 29; 
162,. (1 zei. s la t  c ,  37, set. 2 2 , )  T R E S P A S S  VIE ET A R ~ T S .  

7 : )  See ARREST. 8.-LIIIIITATIONS, STA- 
-. 

~ a t c '  v .  ~ i i i c h i c .  
, 

" 0  
:c:inn. (1.  Rev. stat. c. 36. sec. 1 7 . ) ~  TRIAL. , - 

Pttstc f . ~ i l l t o ; ~ .  i9:i Where there are several counts in an 
831 1 Rev. stat. c. 111, sec, &i.; indictment, the state may be ru- 

Stntc  v. Orendine. , .>-: 
.. -- I led to elect upon which the trial 
:-si ( I  Rev. stat. c. 4. sec. 2 )  shall be had : but this is done only 

Bcrd qf thc State v. T q h .  2 J 1 ,  to prevent injury to the accused 



where the counts contain charges of finding specially all the  facts 
of distinct offences, hut never] on wl i~ch the defendant's 1,ahility 
where they are only arose, or finding generally, thaL 
the mode of charging the they owed the plaintiff by r e l ion  
State v. Haney. of thc matters set forth in the no- 

See  NEW TRIAL, I .  tice, the principal money demand- 
ed and assessed, and the interest 

USURY. according to the statute-is defec- 

A return by the sheriff of satisfaction/ tive. State Bmk v. Daceazport. 45 
to an execut,on issued on a judg- 4. If, upou the  pleas o fnou  assump- 
~,,erl t  for a debt infected \\rich usu-/  "'7 and of zin2itatio'1s, 
ry, is not, evidence oT the the ju:y find both issues in favour 

receipt of the usurious interest, toi of the  it w'!' un-  
charge the lender ill an  for necessary t o c o r d e r  the propriety 

the penalty. wright v. fi,cGib- of the instrucflons given in rela- 

liolzs. 444 tion to the latter plea. .&fuslin v 
W u u g  6. 51'1 

VENIRE DE NOVO. 
See NEWTRIAL, 1. 

WARRANT. 
, I .  I f  a warrant state the parties, t hc  

VERDICT. 
sum demanded and how due, it is 
sufficient. N(~nzi1ton v. Je~.uis. 227 

1. It is  no ground for vocating the 2. A warrant t o  arrest persons nei- 
verdict, or arresting the  judgment/ ther named nor described, is void. 
for one of the jurors in rendering1 And o ~ e  reciting that A. C. " and 
the  verdict to declare, that being company" had committed an  of= 
forced by the laws of his couctry,  fence, a d  commanding the oirrccr 
lie was bound to say, that the de- to apprehend "said cornpai~y, '~  
fendant was guilty. State v. will &lot justify the arrest of any 
Awink. 10 person; for the mandatory part  

2. I n  an action of d.ebt upon a, penal does not direct the taking of A. B. 
bond, where the declaration states by riame, or by a n y  dcsc~iption, 
all the conditions to be broken, the and it is not helped by  the recital ; 
verdict of the jury, which finds1 for tho ~vords  "sa id  company" re- 
" the conditions of  the boud" not! fer on!y to the company with A.B. 
to have been performed bntbrolten, and not to A. E. l~imselt: i7Icad 
need not specify the  particular v. Yowg. 6211 
brenchss upon which the damages 3. Criminal process, defective for 
are assessed. T h a t  is proper only uncer:a:nty in the description OF' 
when solrio of the conditions are the defendant, is not aided by ihe 
found t o  be broken, and others not ac t  of 1794, (Rev. c.  414,) provid- 
broken. Gibson v. Windsor. 27  ing that warrants shall not be set 

3. Upon an issue joined, on the plen~ aside for want of form for that act, 
of nil cklcbent, to a proceeding under in its terms, applies to civil process 
a statute against certain persons, only ; and besides, the description 
as the sureties of the clerk, for of the defendant is matter of sub- 
not paying over money received stance. lbirl. 52 1 
by him oficially, a verdict finding 4. Whether a warrant containing a 
certain special facts-as that the niandate for a seising a certain 
moncy mentioned in the notice person, and others neither named 
was paid to the clerk on a certain nor described, is a1togeil1t:r nu11 
day, and was dernandfld, instcad under the 11th section of our Bill 
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of Rights ; or whether i t  is null/ WILLS. 
only 50 far as it is uncertain, a:d 1. TIle intel.pi.ctalion o f a  will 
is eood for the residue. Qu.? Jb211. 

c, 

32.5 
5 .  A warrant for tlre apprehension of 

a man's person cannot be rightful- 
ly altered after it has finally left 
the  !lands of the magistrate who 
issued it. And if it be altc,red by 
:motht:r magistrate after it ha: 
beer1 SO issued, by inserting the 
n : m e  of anotlicr person to be  ap- 
pxhei?ded, it will be no justifica. 
tion to the oRcer who executes it 
fn: taking suclr other person. Has. 
/;,.ifis V.  Y I J U ? ~ ~ .  527 
Sce Annl:s,r, 1, 2, 4.-JUSTICE'S 

J V X I S ~ I C T I O N .  1. 

See E V I I ) E S C E ,  9, 10. 
WATER.  

1 .  Vdl~en  the parties claim respec. 
ti;eiy u p n  their possession ; ~ s  i r ~  
ti]!: case of prescriptive rights, the 
ai~p1ic::tioil of the water of a 
strcnm to some particular ;and w e -  
fui purpoyc, is an  appropriation of 
it, which :;rives the rigl~t, to the p e r  
I:~:tu;~l usc of it in the same way 
;:gainst a]! 1)crsons who may riol 
liave previously applied it to somc 
otlrer use inconsistent therewith. 
J'ug71 V .  IV /~ec!e r .  5 ;  

2. T i m e  is no prior or posterior i~ 
t)!c use of the water, by the own. 
crs of the land on a stream; iulc: 
tllc priority of a particular flew a p  
piicetiolr, or artificial use of t l ~  
,cater, does not tilerefore creatc 
the right to that use; but the exiu 
teuce or the rion-existence of thai 

at a particular time 
me;tsures the damages incurred 1,) 
tile nrongfui act of another, in de. 
rogation of the ecneral rigllt to tiit 
~ i s e  of the water, as it passes to 
through or from the land of tht .. . 
party cumplairiing. Ibid. s.. 

See N ~ L L S ,  2. 

in a n o h r  stxte, must be deter- 
mined according to the laws o f tha t  
state. Knigl~t V. ItTull. 120 

!. T h e  act of 17S9, (Rev. ch. 308,) 
requiring a will wllcn contested, to 
be proved by a11 the attesting wit. 
nesses, if to be found, is satisfied 
by proof .,of t!~eir handwriting, if 
they are out of the state lunatic or  
the like. &tllell v. 3foorc. 311 

3 .  W l ~ e r e  there are t i m e  attestingwit- 
nesses to a will, ail of whom reside 
Ijcyontl tile limits of the state, 
proof of the l ia~~dwri t ing of two of  
t l ien~ is sufiicicnt to admit the will 
to probate. Ibid. 311 

i. A cancellation is prima facic a 
rcvoc:ition; but if made with the  
intcxt of executing a new will, nncl 
that intcut l'aiis, the cancellation is  
corltlitio~ral orld shall h a w  no ef:  
fect ,  dhid. 311 

5,  C;:nwlln:ion of a will, Ly drawing 
lines across it, is iin equivocal a c t ;  
iiiiti mhetl~er it amounts to a revo- 
cstion, depen.]s upon tho intent 
w i~ i i  vfiilch it was done. Th i s  in- 
tellt Inay be gatliered from con- 
teirlpor:meous acts of the testator ; 
a r ~ d  \i.i,ere lie cancelled his signa- 
tri:e, ant1 niicr\vnrtls signed the 
~vili  nrlew, and by a codicil at- 
taclrctl refcrrccl to it, sealed tho 
ii-iir,!c u p  toqethcr, a l ~ d  dcliositcd 
i: :!nnr;ilg iris v:iluul:lc papers; the  
jui.jr may from these facts infrlr, 
til;:t. tlic canceliatior~ was not ill- 
tclltletl as an absolute revocation ; 
b;lt nl;ide 'ivitll  the view to another 
v;ili, whic i~  was akcrwards aban- 
doned. l h id .  311 

j. il'iictlher a paper not written by 
the testator becomes a part of his 
\viII, by beill:! referred to in a will 
v;rittr:n uaimliy by him, and depo- 
sited among Iris valuables. Qu.? 
Bbir!. 316 

7. A ~ ~ a p e r  writing executed by two 
Ferrons, making, after both their 



deaths, a joint disposition o r  all! lncnt hetween them,  which was 
their property, cannot be ndmiticd inconsistent with its revocability, 
to probate as a mutu:li or co~:joii~t ant1 therefore prevcutcd its opera. 
mill. And  it was l?clrl, l la. i~i:~,  tion as a will. Cluy?iron v.  kiuer- 
Judge  dissenting, that such a p a -  man. 558 
per wi-itilig could not be proved as See DEV~SI:,-%~~DENCE, 11. 
the separate wi!l or e i t l ~ e i  of tire, 
supposed testators, hecar l~e  i t  p;ir-l WITNESS. 
ported to be a joint, aud riot a se- See Ev~nr:xcl:, 7, 8, 12, 13, 14, 
purnte will : arid becacse it irn- 16, 22, 25, 27,  523, - Ws~r,s, 
plied from its structure, all agree-; 2, 3. 



ERRATA. 

8, from bottom for " generally " read ':general." 
2,  of [he first note after . : a t  {!I--" insert ' (same time. 
2; of the second nore for '. 1809'' reacl " 1819." 
8,  froni bottom for " petitions" rccid c '  pe:ition." 
7, frorn bortoln for " 5 lilurp." rend 6 L  3 Mnrph." 

13, from boitoln for " ajud lcn ' '  read ojdicnla." 
10, from top after .: charged " read " as." 
2, from top before " whicli" read in." 
'7, from boltonlfor as  " read '. so.'' 

18, from lop for "All  " read '. At." 
6, from bottom before L .  Gaston " read " Judge." 

15, from bottom for ':posi:ion " read ,' positions." 
G ,  froin top for"  P r "  read ': Yt." 

24, frorn top for " a n  ind i fkency  " read '' uninditierency." 
3, from top for " Jus" read '. Jns.'' 
3, from top before '"'Dwyer v. Cutler " insert '' in." 
6, from bottom for d:eineil " read . 6  deem:" 

116, from top for " him read '"iicr." 
'7, from botion for " peculiar" read " particular." 
7 ,  from bottom for I-Ianhurg " rcad '' Hanbury." 
7 ,  from bottom after "otTe'ered " il:sert '$ a%''  

I!?, from top afi,er :. retulneci" strike oct "him." 
10; froni bottou for '. having" rend '. has." 
5, from bottom for '. H. W, Hayvood" read ".\V. H. I l a y ~ 0 c d . l '  
2, from top for ': its " read.ltlie." 
1, 2, from button1 for " renomtion " read "revocation." 

13. froni too for ' *  cases" rend " case." 
21, from t& for "then " read '' the! e." 
3, of note place the comlna before ': onlv " instead of:fter it, and 

in line 6, of same note for '. de;ncnds " read demand. 
14, from bottom for " progerty read contract" and for "con- . " 

tract" read '. propertf." 
9, from bottoin after " does " strike out "not." 
6, from boctom for :: qui " reail '. c j ~ o . "  

13, from toy afier " oblige '' in:erLc' to.'? 
5, of the 5th note for " a~~prop i in te  ' ' wad ': convert." 
7 ,  from bottom for ' I  app?c$ri-te " read '' convert." 

15; from bottom for 'L rtcal j '  read ( '  sill." 
3, from bottom for "at" reacl ' I  of.'' 
2,  from buttom for "ser-era1 :' rend L ' ~ e v e n . "  
3, from top for after me:ltioncd '; reail ': afore mentioned " 
7, from top for L.  lessee:^ " read " lessors." 
1, of the note after found " inqrrt" and " and for " supposed" 

read ': ~er ln i l t ed  " and in the 2nd line of 111e same note, strike 
out tbeLixriods end iniert a ccmma. 

4, from bottom for . '  appea!ed '' rend ~ppeared." 
2, from bottoin for .' this ' read '' the." 
5, of the note strike out :he second '. that." 
7 ,  of tile note for ..bound " rc;,d ' barred." 
1. of 2nd note for ' .Tyson r s .  Person " rcnd "McCullock cs. 
T y m n . '  

11, from bottom for " Plea " read" Pleas." 
14, from top for A .  W. Graham" read " W. A. Graham." 
10, from tup before " mi!" reah to." 
14, f ron~  bottom for l L  B r ~ d e n  " rcad L'Eoyden." 

separate :he 2nd note'fromthe 1st beginning at 'I In an zction." 
2, from top for I' witness " read "wiinesses." 
'7, from bot.tolnfor ': Z. 3. Thncli" read !' R. U.  Thack." 
2, of 2nd note after ' . p ron~ismry"  re3d "no~c; ."  

19. froin ton for " s i l e r ~ f z u  " r e ~ d  ': silr,ilio." 
17, from bdlton~ for '. had" read "has." 




