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EQUITY CASES 
ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
OF 

NORTH CAROLINA 
A T  RALEIGH 

DECEMBER TERM, 1826 

MICAJAH RICKS AND MILBERRY, HIS WIFE; THOMAS AND TEAKLE 
RICKS v. PILGRIM L. WILLIAMS AND WILSON TAYLOR, EXECUTOBS OF 

ROWLAND WILLIAMS. 

1. I n  a devise of personalty, "to be equally diGided between my son P., my 
daughters D., C., and E., and the heirs of my daughter P.": HeZd, that 
the latter take but one-fifth among them. 

2. A petition for a rehearing is the proper remedy against an interlocutory 
decree. 

From NASH. Rowland Williams, by his will, after sundry specific 
legacies, devised all the residue of his estate to be sold, "and the money 
to be divided equally between my son Pilgrim L. Williams and my 
daughters Diana, Charity, and Elizabeth, and the lawful begotten heirs 
of the body of my daughter Priscilla." 

The plaintiff Milberry is the daughter and the plaintiffs Thomas and 
Teakle the grandsons of Priscilla, and claim to have the residue divided 
into seven equal parts. 

On the Spring Circuit of 1831, N-~sH, J., by an interlocutory decree, 
directed the residue to be divided according to the prayer of the bill. 
A bill of review, and a petition for a rehearing were filed, and the cause 
stood in this Court upon the original bill and the bill of review, both 
having been transferred to this Court. 

This case was twice argued, viz., at December Term, 1824, and at 
December Term, 1825. 
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Gas ton  against  t h e  decree. 
Badger  in support  of t h e  decree. 

The Court held this case under advisement until this term. 

HENDERSON, J. I think, in  principle, this question was decided at 
the last term, C r o o m  v. H e r r i n g ,  11 N.  C., 393, for if "heirs," when 
applied to personal property, mean those who are called by law to 
succeed to the dead man, they bring with them their representative and 
collective character, and however the property may be divided among 
themselves, as individuals composing a body, yet as to others they are 
an unit, and make but one person-the representative of their ancestor 
or propositus; and so, whether they take by descent or purchase, it is 
designatio person@, not personarum. I refer to the reasons and authori- 
ties in S t o w e  v. W a r d ,  12 N.  C., 67, decided at  this term, to support this 

position throughout; in  fact, the cases are, to my mind, precisely 
( 11 ) alike. The only difference is, in that case i t  is real property; 

in  this; it is personal. I n  either, however, the word "heir" has 
the same meaning as to its representative and collective character. I 
am not aware of any authorities, except those cited and attempted to be 
disposed of by Whitfield's will in  C r o o m  t3. Her~q ing ,  supra.  That'this 
construction meets the testator's wishes in this will I have not a doubt. 
I t  is plain from the words, he intended a division by stocks or families; 
and he could not have used-a more appropriate word than "heirs of my 
daughter Priscilla" to call them in as a stock or share. I must again 
express my regret for the decision in the case of Whitehurst's heirs. I t  
,cannot be supported. 

The decree in this case must. be re~rersed, and an account taken of the 
money paid under it, and the property 'mentioned in  the residuary clause 
of Rowland Williams' will must be divided into five equal parts, one of 
which is decreed to each of the children of the testator, to wit, Pilgrim, 
Diana, Charity and Elizabeth, and one-half of the remaining fifth to 
Micajah Ricks, and the other half of said fifth equally between Thomas 
Ricks and Teakle Ricks. And for this purpose the master will take an 
account. 

There being in  this case both bill of review and a petition to rehear, 
the bill of review must be dismissed, but without costs-the loose practice 
in our courts of equity rendering i t  somewhat difficult to ascertain the 
propriety of using the one or the other, and these proceedings were com- 
menced before the decision in  Jones  v. ZoZZicofer, 4 N. C., 45, where the 
matter was very fully discussed and settled. 

Decree set aside. 

C i t e d :  E d n e y  v. E d n e y ,  81 N. C., 3. 

12 
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( 12 ) 
THE ATTORNEY-GENERAL UPON THE RELATION OF SUNDRY CITIZENS OF 

RALEIGH, V. THEOPHILUS HUNTER. 

1. Injunctions are not awarded by courts of equity for the infringement of 
doubtful rights, until they have been established a t  law. But when the 
right is clear and the injury is irreparable, an injunction will be awarded, 
although the right has not been established at  law. 

2. Where a bill charged that the defendant's milldam injured the health of 
the relators, an injunction was perpetuated, notwithstanding the defend- 
ant had been indicted for the same nuisance, on which there had been a 
mistrial, and although an indictment was still pending. 

From WAKE. The bill charged that the defendant had erected a mill- 
dam in the vicinity of the city of Raleigh; that the exhalations from the 
pond had rendered the inhabitants unhealthy, and prayed a perpetual 
injunction. 

The defendant by his answer denied that his millpond had any per- 
nicious influence upon the health of the town, and averred that he had 
been indicted i n  Wake County Court for a nuisance in  erecting the dam, 
and that the jury, upon an attempt to try the indictment, had disapeed, 
and had refused to find a verdict for the State; that subsequently a nolle 
prosequi had been entered by the prosecuting officer; that the defendant 
had again been indicted in the Superior Court, that a trial had been 
delayed by the State, the Attorney-General entering a rtolle prosequi 
and ordering new process, and that this last indictment was still pending. 

Much testimony was taken and read at the hearing, which it is not 
necessary to recapitulate, as the Court thought that the allegations of 
the bill were fully sustained. 

The case was argued at June  Term, 1826. 

Gaston, for p la in t i f s .  
Badger for defendant .  

HENDERSON, J. We were satisfied beyond a reasonable doubt ( 13 ) 
that the flowing back of the water as contemplated by the defend- 
ant, according to his own admissions, will create a public nuisance, and 
that of the worst kind, being one destructive to the health and comfort 
of the citizens of Raleigh. And we are called on to send the question of 
nuisance or no nuisance to a court of law. For what? To inform our 
consciences? They are already informed. And were a jury to find that 
it was not a nuisance, in  a case of this kind, we should feel ourselves 
bound to disregard their verdict; for a jury would require the most 
satisfactory evidence of the fact, at  least they would require a preponder- 
ance of evidence, to convict; with us, under all the circumstances of the 

13 
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case, a probability is sufficient. I n  the first place, the injury is irrepara- 
ble; the place, the seat of government, where its officers are compelled to 
reside. These things make a difference between this case and that of a 
common nuisance. I t  is true, i t  is a question of the most delicate kind- 
an interference with private rights, from which all departments of gov- 
ernment should abstain, except in cases of necessity. I t  is, however, a 
sound political maxim, and one sanctioned by the courts of justice of this 
country, that individual interests must yield to that of the many; and 
this is something like the interest of the many, for every individual is 
in  some way or other interested in  the welfare of the c~pi ta l .  We refer 
to Bell v. BZount, 11 N .  C., 384, as an authority to show the jurisdiction 
of the Court. 

Where the right infridged is of a doubtful character, as the right of 
view over another's ground, there a court of equity mill order the right 
to be established at  law before i t  wiII grant an injunction, in  the mean- 
time staying the owner of the land from closing up the view. But 
here the rights infringed upon are of a character not in the least 
doubtful-the health and comfort of the relators, and others for whom 

they act. 
( 1 4  ) Injunction perpetuated. 

Cited: Emon, v. Perkins, 1 7  N .  C., 38; Bradsher v. Lea, 38 N. C., 
304; Clark v. Lawrence, 59 N.  C., 83; Viclcers v. Durham, 132 N.  C., 
882; Cherry v. Williams, 147 N.  C., 4 5 9 ;  Pvuitt v. Bethell, 174  N. C., 
4517. 

JOHN L. F. KIRK AND OTHER INFANTS, BY THEIR NEXT FRIEND, JOHN L. 
KIRK, v. JOSIAH TURNER, ADMINISTRATOR DE BONIS NON OF THOMAS 
WHITHEAD. 

1. A delivery of a deed is a parting with the possession of it by the grantor 
in such a manner as to deprive him of a right to recall it. 

2. Where a deed was handed to the subscribing witness, as the agent of the 
grantor, for the purpose of being proved, and was by the agent delivered 
to the grantor without being proved: HeZd, that this was not a delivery. 

3. It  seems where a claim is asserted on the part d infants, who have an 
appearance of right, each party must pay their own costs. 

From ORANGE. Original bill, the allegations of which were that 
Sarah Kirk, the grandmother of the plaintiffs, being about to contract a 
marriage with Thomas Whithead, and being desirous of settling her 
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property upon the plaintiffs, applied to one Snipes to draw deeds of gift 
to them for certain slaves; that the deeds were drawn accordingly, 
reserving a life estate in the slaves to Sarah; that Sarah executed the 
deeds, and that they were attested by Snipes, and left with him for safe 
keeping; that after the marriage was solemnized, the deeds came into 
the possession of Whithead, and were by him destroyed. The bill also 
alleged that Whithead had notice of all these facts, and had in his life- 
time disclaimed all right to the negroes, except a right to their services 
during his life, and prayed that the deeds might be set up in this Court 
and the title of the plaintiffs protected in the same manner as if they 
had been regularly registered. 

The answer denied all personal knowledge of the transaction, ( 1 5  ) 
and put the plaintiffs to strict proof of their case. 

Snipes, on his examination, proved that the deeds were drawn by him, 
signed and attested as alleged in the bill; that after he witnessed them, 
he was asked by Mrs. Kirk if he would be at the next court, as she 
wished the deeds recorded ; that he replied it was uncertain, and that she 
had better go and acknowledge them, whereupon the deeds were handed 
to Mrs. Kirk, and had not since been seen by the witness. 

Another witness, who was seriously impeached, swore that Whithead 
and his wife both informed him that the latter had, before the marriage, 
given her negroes to the children of John L. Kirk, the present plaintiffs, 
reserving a life estate to them both. 

A third witness testified that he had applied to Whithead to buy a 
negro boy, formerly Mrs. Kirk's, and was informed that he could not 
make a good title to him. 

Murphy, Badger, and W .  H.  Haywood for plaintifls. 
Nash, on the other side, was stopped b y  the Court. 

HENDERSON, J. A delivery of a deed is, in fact, its tradition from the 
maker to the person to whom it is made, or to some person for his use, 
and if the person receiving it  for another is authorized to do so, it ip 
not only immediately the maker's deed, but it cannot be rejected by the 
grantee. I f  h s  has not authorized the person to receive it, yet it is the 
maker's deed m t i l  he for whose benefit it is made rejects it. I t  does not 
wait for the a9probation of this person before it  becomes a deed; for his 
acceptance is ?resumed until the contrary is shown. I t  being for 
his interest, the presumption is, not that he will accept, but that ( 16 ) 
he does. Therefore, if there was any evidence that the deed in 
question was left with Snipes for the benefit of Mrs. Kirk's grandchil- 
dren, and mas not subject to her control, the delivery to him for the use 
of the children would have been complete and the deed efficacious, not- 

15 
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withstanding his redelivery of it to her for the purpose of registration. 
But  the transaction, I think, by no means bears this aspect. Mr. Snipes 
was called on to write the deed as a settlement preparatory to the mar- 
riage which Mrs. Kirk then contemplated. I n  this he acted as much in  
the character of her agent as that of the grandchildren. His having the 
paper in  his hands might well arise from his relation to her; there were 
no words showing that Mrs. Kirk parted with the possession or control 
of the paper. The request that he would attend court and prove the 
deed neither shows that the act, on her part, was intended to deprive her 
of the control of it, nor that the deed was then complete, or that she lost 
her locus paewitelztim, which it is presumed she intended to retain, at  
least until there was something like a certainty of her marriage. I n  
fact, her conduct shows that it was her intention then, in case of the 
marriage, to make such settlement, and no more; at  least i t  does not 
furnish sufficient evidence that the transaction to which Mr. Snipes 
testifies was such an one as to divest her of the property and vest it in 
the plaintiffs, which must be affirmed before we can set up the deed 
and deprive her husband of the property. I f  this transaction did not 
divest her of the slaves, i t  may be asked what did. I f  there was a con- 
versation in  which she stated that she had given the property to her 
children, if it should be referred to this inchoate intention, i t  would not 
pass the property, for we see that this intention had not that effect. I t  
would be unfair to refer it to a parol gift complete, when there is this 
transaction to which we may refer her words, and with the more cer- 
tainty, as her conduct in this transaction refutes all idea of a parol gift, 
for it appears that if she designed to give, she preferred a written trans- 

fer, and had the means in her power of making one. 
( 17 ) The declarations of the husband may also be referred to the 

same attempt; and her conduct afterwards, in not having the 
deed registered, accompanied by his declarations, proven by a person 
sho~vn to be of undoubted credit, is a full exposition of her views through- 
out, viz., that she intended to act in this particular, in  case she was to 
marry, as she pleased; and if disposed to make the settlement, she might 
use the deed for that purpose, prepared by one in  whose skill and judg- 
ment b e  had confidence. That she did not intend to part with the deed 
is supported by the circumstance that on its face i t  is not made to depend 
on the event of her marriage, but is absolute, which would, from the 
attempt proved by Snipes, if final, deprive her of her property, marriage 
or no marriage, which I think i t  is evident she did not design. The 
probability is that she intended then to give validity to the deed by some 
act, if she married; if not, it was to have no effect. I t  seems she changed 
her mind. 
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As this is a claim asserted on behalf of infants who had an appearance 
of a right, each party must pay his own costs. 

Bill dismissed. 

Cited: Newlin v. Osborn, 49 N.  C., 159; Levister v. Hilliard, 57 
N.  C., 15;  Ducker v. Whitson, 112 N.  C., 5 2 ;  Frank v. Heiner, 117 N.  C., 
82 ; Robbins v. Roscoe, 120 N.  C., 82 ; Tarlton v. Griggs, 131 N.  C., 221; 
Craddock v. Barnes, 142 N. C., 96; Ruchanan v. Clark, 164 N. C., 
64; Lynch v. Johnson, 173 N. C., 614, 620. 

THOMAS ALSTON v. JAMES MAXWELL AND WILLIE PERRY, EXECUTORS 
OF STEPHEN OUTERBRIDGE. . 

1. Morality and good faith require that the vendor shall disclose to the vendee 
every circumstance which may induce the latter to change his mind as to 
the contract. 

2. Where a trustee sold at vendue a fee simple in the trust land, and before 
the execution of the contract the trustee and the cestui que trust dis- 
covered that the trust deed created only a life estate: Held, that the 
concealment of this discovery was fraudulent, and vacated the contract, 
although the trust deed was publicly read and the trustee only undertook 
to convey the title he had, and although the cestui que trust refused to 
guarantee the title of his trustee. 

From FRANKLIK. Bill for an injunction, the material allegations of 
which were that one Marmaduke Jeffreys had conveyed a tract of land 
to Richard H. Fenner in  trust to secure a debt due Outerbridge by 
Jeffreys; that the deed was defective, first, because it was a deed of 
bargain and sale, and no valuable consideration was recited in  it as 
having passed from Fenner to Jeffreys; secondly, because there were no 
words ~f~ inher i t ance  in  it, and at  the most it conveyed only a life estate 
to Fenner. That both Outerbridge and Fenner, his trustee, had express 
notice of these defects, having been informed of them by two gentlemen 
of the profession, and that they fraudulently sold the land a t  vendue, 
without disclosing the defect in the title of Fenner, when the plaintiff 
became the purchaser, and gave his bond for the purchase money. I t  
was admitted in the bill that by the terms of sale the trustee was only to 
convey the title which he held under the deed from Jeffreys, and that 
Outerbridge had refused to warrant the title of his trustee; but it was 
insisted that this was intended to apply only to the original title of 
Jeffreys, or to his estate in  the land at  the date of his deed to Fenner, and 
not to the quantity of estate conveyed by Jeffreys to Fenner. I n  proof 
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( 19  ) of which i t  was averred that the land was sold as a fee simple, 
and that the deed from Fenner to the plaintiff was properly 

drawn to convey a fee, if Fenner had one. 
It was also admitted that the deed from Jeffreys to the trustee was 

publicly read when the land was sold, but the plaintiff insisted that from 
his ignorance of the forms prescribed for conveyances he was not aware 
of the defect at  that time, nor did he become so until after the contract 
was executed. The bill prayed an injunction upon a judgment obtained 
on the plaintiff's bond for the purchase money, and general relief. 

The defendant in his answer denied all fraud, and insisted that the 
plaintiff had bought with a full knowledge of the limitations in  the 
deed to Fenner. 

H e  also averred that he was informed by his counsel, who drew the 
deed from Jeffreys, that although it was informal, yet that i t  conveyed 
a fee simple in the land. This was fully supported by the testimony of 
his counsel, Mr. Person. 

A witness, Mr. Johnson, proved that he had informed both Outerbridge 
and Fenner after the sale, but before the execution of the deed from 
Fenner to the plaintiff, and before the latter gaire his bond for the 
purchase money, of the defects in  the deed to the trustee. 

Attorney-General, Seawell, and Badger for plainti8. 
Gaston for defendant. 

HEXDERSON, J .  I accord with my brethren in saying that this con- 
tract should be set aside on the ground of fraud; it appearing from un- 
questionable evidence that both Outerbridge and his trustee, Fenner, 
knew before the title passed, and before the plaintiff gave his bond, that 
the trustee could rightfully make but an estate for his life, such being 

only the extent of his own estate; notwithstanding the repeated 
( 20 ) declarations made both by Outerbridge and his trustee at the 

sale, that only such title as the latter had was offered for sale, 
and the reading the deed aloud to show what that title was, that the 
bidders might judge for themselves. I t  is evident that this was under- 
stood to relate to the title, and not the quantity of estate i n  the lands, 
and that a fee simple was offered for sale. 

Morality and good faith should have induced the defendants Outer- 
bridge and Fenner to disclose to Alston, when about to take his bond, 
the discovery which had been made, for they certainly knew that such 
information would have produced a total change in  his intentions; and 
that Outerbridge was about to get from Alston the full value of an 
estate in  fee simple, which he knew that Alston thought he was acquir- 
ing, when an estate only for Fenner's life was conveyed to him. Upon 
strict principles of law, even if Outerbridge and Fenner were really 

IS 
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ignorant of the quantity of estate in Fenner, yet as they professed to 
sell and did contract to sell an estate in fee, I doubt whether they have 
in reality complied with their contract, or conveyed to Alston that estate 
which they had contracted to sell. Fenner had but an estate for life, 
and could by estoppel only convey a larger estate. By a reference in 
his deed to Alston, Jeffreys' deed to him became part of the deed to 
Alston. Thus the matter was left at large, there being estoppel against 
estoppel. 

But relief being clear upon the ground of fraud, I give no opinion 
upon this latter point. 

HALL, J. I t  may be taken for granted, in this case, that i t  was the 
understanding of the parties that a title in fee simple in the lands was 
conveyed from Jeffreys to Fenner, the trustee. This was the under- 
standing of Person, who drew the deed of trust; but it does not appear 
that the defendants were undeceived in regard to that before the sale of - 
the land to complainant. 

Person states that after the execution of the deed of trust he ( 2 1  ) 
drew another. and 'recommended to Outerbridge to have the last - 
executed, as i t  was drawn more fully than the first, though he believed 
the first was sufficient for all the purposes for which it was given. 

However, i t  seems that after the sale, but before Alston had executed 
his bond to Outerbridge, and before Fenner had executed the deed to 
Alston, Johnson, the attorney who drew the deed, informed both Fenner 
and 0;terbridge that nothiig except a life estate was conveyed by the 
deed of trust from Jeffreys to Fenner. 

I t  is true, Outerbridge refused to warrant the title of the land to the 
complainant; but that was a fee simple title in Jeffreys, for such it mas 
apprehended was conveyed from Jeffreys to Fenner. The ground of 
refusal was that Jeffreys' title in fee simple might not be good, not that 
he had conveyed a title less than a fee, or any title less than he had. 

When Fenner and Outerbridge were informed by Johnson that only 
a life estate was conveyed to the former, they were apprised of an 
important fact relative to the title, to which Alston was a stranger. This 
fact they concealed. By doing so, they practiced upon Alston that which 
the law pronounces to be a fraud, and that at a time when they were 
not in  a worse situation than they stood in before the sale, or, indeed, as 
far as i t  appears, at any time after the execution of the deed of trust. 

I am therefore of opinion that the injunction should be made per- 
petual. Injunction perpetuated. 

TAYLOR, C. J., concurred. 
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( 22 ) 
JONATHAN CHESHIRE v. GEORGE BOOE, ADMINISTRATOR OF THOMAS 

GARRAWOOD, AND THE DISTRIBUTEES OF SAID GARRAWOOD. 

It seems that fraud practiced by cestui que trust will avoid a sale honestly 
made by the trustee. 

From ROWAN. Original bill, the allegations of which were that the 
plaintiff had purchased of the defendant Booe a negro girl belonging to 
the estate of his intestate; that the negro, at  the time of the sale, was 
laboring under a mortal malady, of ;&ich she soon a f t s  died; that the 
plaintiff was not aware of her ill-health at  the time of the sale, or at  the 
time he paid the purchase money; charging that if the administrator 
had no notice of the unsoundness of the negro, the fact was well known 
to the widow of the intestate and to his children, who had concealed the 
defect, and used many means to induce the plaintiff to purchase. The 
bill prayed that the purchase money might be refunded to the plaintiff 
and he be indemnified for the charges he had been at  in taking proper 
care of the negro. 

The administrator, by his answer, denied all knowledge of the negro's 
unsoundness, and stated that when applied to by the plaintiff, at  the 
sale, on this subject, he referred to one Glascock, who was present and 
had hired the girl the year before. 

The answer of the widow of the intestate, which was referred to by 
that of the children, denied any fraudulent concealment, and averred 
that the girl, although she had been unwell the year before the sale, was, 
to the best of her judgment, healthy at  the time of the sale. 

The proofs read at  the hearing were very voluminous, but i t  is not 
thought necessary to repeat them. 

N o  counsel for plaintiff .  
M u r p h y  and N a s h  for defendants.  

( 23 ) HALL, J. Taking it for granted that fraud i n  the c u t u i  que 
trust  will avoid a sale honestly made by the trustee, and there- 

fore assuming i t  as a duty to look into the testimony in this case, I have 
examined the depositions, and am of opinion that i t  is altogether un- 
necessary to give the evidence in detail. Most of i t  is irrelevant, some 
little of it seems to throw a suspicion upon Mrs. Garrawood, but by no 
means sufficient to establish such a fraud as would entitle the plaintiff 
to relief. I t  seems to be clearly established that the negro girl in  ques- 
tion was a healthy one until she was hired out to Glascock. During that 
year, i t  seems, she was somewhat sickly; some part of the time she was 
with Mrs. Garrawood, particularly a few days before she was sold; but 
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i t  does not appear that Mrs. Garrawood had knowledge of her complaint 
and concealed it. Indeed, i t  does not appear what was the nature of the 
complaint she died of, or what her complaint was when she was sold. 

I think the bill should be dismissed with costs, except as to Mrs. Gar- 
rawood, who must pay her own. 

Bill dismissed. 

ROBERT H. WYNNE AND SUSAN, HIS WIFE, V. PEYTON R. TUNSTALL. 

1. In a partition under the act of 1787 a charge of money upon the more 
valuable dividends for equality of partition is a l e ~ a l  charge upon the 
la@ and follows it into the hands of a purchaser for valuable considera- 
tion without notice. 

2. Money thus charged is realty as much as the land for which it is the sub- 
stitute; and where it was allotted to the share of a f eme  covert, and the 
husband had taken a bond and given a receipt for i t :  Held,  that the 
husband and wife could recover the amount for her use. 

From HALIFAX. The bill charged that the plaintiff Susan was entitled 
to one-eighth of a tract of land in Northampton, as tenant in  common 
in fee simple with seven other persons; that a petition for partition 
thereof was filed in Northampton County Court, and after proper 
proceedings had, a partition was returned, whereby lot No. 5 was ( 24 ) 
assigned to the plaintiffs, in severalty, valued at $5,500; that the 
value of each share was $6,547.621h; that for equality of partition the 
sum of $1,047.621/2 was added to the share drawn by the plaintiffs, and 
was charged upon lot No. 7 in  the partition, which was drawn by one 
Marmaduke N. Jeffreys; that Jeffreys had never paid the said sum of 
$1,047.621/2, but was utterly insolvent, and had sold his share to the 
defendant Peyton R. Tunstall, who had, at  the time of his purchase, 
notice of the charge thereon i n  favor of the plaintiffs. The bill prayed 
general relief, and also specialty that the land drawn by Jeffreys, and 
conveyed by him to the defendant, might be sold by order of the court 
for the purpose of paying the sum of money due to the plaintiffs for 
equality of partition. 

The defendant, by his answer, admitted the partition and charge as 
set forth in  the bill, and that he had notice of the charge upon the lot 
drawn by Jeffreys at the time of the partition; but he stated that he pur- 
chased that lot of Jeffreys on 22 September, 1817; that the partition 
was made in December, 1814, and he supposed that Jeffreys was obliged, 
at the time of the partition, either to pay or secure the sum charged 
upon it, and that it had accordingly been paid or secured. R e  therefore 
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denied that he had any notice of the claim of the plaintiffs at the time 
of his purchase, and insisted that he was a purchaser for a valuable con- 
sideration. R e  also averred that the plaintiff Robert well knew of the 
negotiation for his purchase from Jeffreys, from its commencement to 
its close, and fraudulently or negligently concealed his claim upon the 
land; that Jeffreys continued solvent until December, 1819, and that 
the claim of the plaintiffs as now urged was not asserted until June, 

1820; and that had he received earlier notice that his land was 
( 25 ) held subject to the plaintiff's claim, he might have paid it and 

procured an indemnity from Jeffreys. The defendant also charged 
that ,the plaintiff Robert had in November, 1819, settled with Jeffreys 
for this claim, had taken the negotiable security of Jeffreys for the 
amount thereof and given a receipt therefor, and thereby had elected to 
consider i t  as a personal demand upon Jeffreys. The defendant there- 
fore insisted that the plaintiffs were barred of all equity, either by the 
fraudulent concealment of their claim, by their laches in not asserting 
it, whereby the defendant was deprived of all opportunity of procuring 
a counter security, or by their election to consider the amount as a per- 
sonal demand against Jeffreys. 

The plaintiffs, by an amendment, admitted that the plaintiff Robert 
had taken the bond of Jeffreys, as set forth in the answer, but averred 
that he had done so only in the hope of receiving satisfaction from 
Jeffreys, in which he had been disappointed, and denied that he had 
received payment of said bond either from Jeffreys or by negotiating it. 

There was evidence taken on both sides, but i t  did not materially 
vary the facts as presented by the bill and answer, and a recapitulation 
of it is not deemed necessary to the elucidation of the case. 

At the hearing, DONNELL, J., on the Fall Circuit of 1825, decided 
that the defendant had notice of the charge, and decreed that he should 
pay the sum of $1,047.62y2, charged upon lot No. 7, with interest thereon, 
into the master's office, for the use of the plaintiff Susan, in  such manner 
as the court might direct, and that each party should pay their own 

costs. From which decree the defendant appealed." The case 
( 26 ) was argued at June Term, 1826. 

Gaston awl Hogg for appellant. 
Badger for plaintiffs. 

( 28 ) HALL, J. The act of 1787 (ch. 274) authorizes the county 
court to make division of the estates of intestates, and the com- 

*In the reports of.Equity Cases, whenever the manner in which they are 
brought up is not mentioned, the reader will consider that they were removed 
under the act of 1818, sec. 5. 
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missioners appointed by the court for that purpose are empowered to 
charge the more valuable dividend or dividends with such sum or sums 
as they shall judge necessary to be paid to the dividend or dividends of 
inferior value in order to make an eaual division. 

I think the lands on which such sums are charged are not only securi- 
ties for the moneys so charged, but are themselves the debtors. This 
appears to be just and fit in a case where partition is made of lands 
between persons possessed of no other property. The law cannot con- 
template the injustice of taking property from one person and giving 
it to another without an equivalent, or a suiiicient security for it. 

The act above spoken of directs "the commissioners to make a return 
of their proceedings and appropriations, etc., to the court by which 
they were appointed, which return and appropriation shall be certified to 
the clerk and enrolled in his office, and registered in the office of the 
county where such land, etc., respectively lie; and such return and 
appropriations shall be binding among the claimants, their heirs," etc. 

This act also directs the money so charged to be paid in twelve months 
after such return made. 

A subsequent act, passed in 1801 (ch. 588)) gives further time to 
minors; but the validity of the appropriations made by the commis- 
sioners does not depend upon the payment or nonpayment of the moneys 
charged upon the larger dividends. 

The defendant, in his answer, admits that at the time he made the 
purchase he knew that the charge on the land once existed, but he 
believed that it had been paid or settled. Whether he had express knowl- 
edge of that fact or not, I think is immaterial, for the debt was 
a legal charge upon the land, and the fact of its existence was so ( 29 ) 
blended and interwoven with the title to the land that he could 
not inquire into and examine the title without perceiving it, for Jeffreys 
claimed directly under the partition and appropriation made by the 
commissioners. 

I t  is argued also for the defendant that this debt was discharged by 
the receipt given by Wynne, in 1819, in which i t  is stated, in substance, 
that the account is settled and a bond taken for it. 

This was no discharge of the debt, which is a legal and express charge 
upon the land ; but what is conclusive is that the receipt was subsequent 
to the purchase by the defendant; besides, he was not a party to it. 

I n  point of fact, I think it a hard case upon the defendant. Wynne 
has certainly been guilty of neglect; but Mrs. Wynne is the meritorious 
claimant, and the debt, when recovered, ought to be secured for her 
benefit. 

HENDERSON, J., dissented, but filed no opinion. 
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The following is the substance of the decree in this cause: 
Declare that the sum of $1,047.621/!2, allotted to the complainant 

Susan, was an express charge upon the land allotted to Marmaduke N. 
Jeffreys, to which the said Susan was entitled, in the same manner, as to 
the real estate, in  lieu of which the same was charged, and that her right 
thereto was not affected by the receipt given by the plaintiff Robert. 
Declare, further, that the defendant purchased with notice of the right 
of Susan, and that the lands passed subject to the charge of the said 
sum, and continue liable therefor. Declare that the defendant pay into 
the osce of the master the said sum, with interest from 1 April, 1816, 
and the costs of this suit, and, in case of default, that the master sell, etc. 
Declare, also, that the defendant, as well as William Doggett and Wil- 
liam Wooten, sureties for the appeal to this Court, are personally 

liable to the plaintiffs for the payment of the money above men- 
( 30 ) tioned, and the plaintiffs may, at  their election, have execution 

against the defendant and his sureties, or rely upon a sale of the 
land, etc. And let the said sum be held subject to be secured to the 
plaintiff Susan, according to the directions of this Court, and retain 
the cause for such directions. 

Cited: Jones v. Shmrard, 22 N.  C., 381; Sut ton  v. Edwards, 40 
N.  C., 427; R u f i n  v. Cox, 71 N.  C., 256; Pullen v. Mining Co., ibid., 
5 6 5 ;  Habo  v. Cole, 82 N.  C., 163; Meyers v .  Rice, 107 N.  C., 28; In, r e  
Walker, ibid., 344. 

JOHN NESBIT v. JOHN BROWN, EXECUTOR OF HUGH MONTGOMERY. 

1. A bill should contain only a statement of facts on which the plaintiff's case 
is founded, not the evidence of those facts; therefore, when lapse of time 
forms no bar to the claim asserted, but only raises a presumption of fact 
inconsistent with it, the lapse need not be accounted for in the bill. 

2. I t  seems, in such cases, that the lapse of time should be relied on, in the 
answer, as a defense. 

3. When one sells the land of another. setting out the title of the latter and 
covenanting against it, no estate passes by the deed, and a second vendee 
cannot sue at  law, in his own name, on the covenants. 

4. When a vendor covenanted,, in case of eviction, to pay double the purchase 
money, and also all damages: Hetd, this to be a penalty, not stipulated 
damages, and the purchase money and interest only could be recovered. 

From ROWAN. The original bill was filed in 1803, and alleged that 
one Andrew Cranston, in  February, 1758, conveyed to Mary Mont- 
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gomery, the daughter of Hugh Montgomery, a lot in the town of Salis- 
bury; that Montgomery and his wife, in April, 1762, in consideration 
of £60, conveyed the lot to one William McConnell, with covenant of 
quiet enjoyment against the claim of Mary, and for further assurance 
from her, and also ('that iq case the said Mary, her heirs or assigns, 
should at any time thereafter enter into the said bargained premises, so 
as to dispossess the said William, his heirs or assigns, that the said 
Hugh and Mary his wife, their heirs or assigns, should return 
and pay back double the purchase money, with interest, and all ( 31 ) 
damages that the said William, his heirs and assigns, may suffer 
thereby." The bill then averred that McConnell, in August, 1762, con- 
veyed the lot to the plaintiff, who took possession thereof; that Mary 
Montgomery not only refused to assure the title of the plaintiff, and had 
died without so doing, but that Anthony Newman, who intermarried 
with her, had by course of law turned him out of possession; that McCon- 
nell died insolvent and without personal representatives, and that Hugh 
Montgomery died in 1778, leaving the defendant his executor. The bill 
prayed general relief, and that the plaintiff might recover of the defend- 
ant the price of the lot. 

The facts as set forth in the bill were not varied either by the answer 
or  the testimony; from the latter it appeared, incidentally, that the 
plaintiff had sued at law upon the covenants in the deed to McConnell, 
and that the suit was decided against him as late as 1800, 1 N. C. 
(Taylor's Reports, 82). 

'Murphey and Mash for plaintiff. 
No coumel for defendant. 

HENDERSON, J. When this cause was first opened I thought that the 
great length of time which elapsed after the eviction, before the filing 
of this bill, formed a bar; but on reflection I am satisfied that it does 
not. Lapse of time is matter of defense; and in cases such as this, 
where lapse of time is of itself no bar, but affords a presumption only 
of a fact which is a bar : i t  is not cause for demurrer: but in cases where 
lame of time of itself forms a bar, as in cases where the statute of 
limitations may be pleaded, then it is cause for demurrer, accord- 
ing to the late English decisions, recognized arguendo; in this Court, 
in Palls v. Torramce, 11 N .  C., 412. For, as L o ~ d  Thurlow says, 
the bill should contain the facts, not evidence; and the reasons why a 
suit has not been sooner brought is evidence to repel the pre- 
sumption of fact which forms a bar, and which arises from such ( 32 ) 
omission. The defendant, if he intended to rely on the lapse of 
time as a ground of defense, should have insisted on it in his answer. 
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The plaintiff would then have been prepared to repel it, if he could; and 
the defendant having omitted to make that defense, affords reason to 
believe that, if made, it could have been repelled. 

The only other objection is, Why did not the plaintiff sue dn his 
covenant at law? The answer is that he copld not sue in his own name, 
for in Montgomery's deed to McConnell it is stated that the lot belonged 
to his daughter; and there being affirmation against affirmation, estoppel 
against estoppel, no estate passed to McConnell by the deed of bargain 
and sale. The covenants in the deed were therefore mere personal cove- 
nants with McConnell, not annexed to any estate, and did not pass to 
Nesbit by McConnell's deed to him, as was decided many years ago, at 
Salisbury, by the Chief Justice, in an action brought on this very deed. 
Neslbit v. Montgomery, 1 N .  C., 181. 

Nesbit's only remedy, therefore, was in this Court, for McConnell 
became Nesbit's trustee, as to those covenants, when he conveyed the 
land to him, and in equity Nontgomery was bound to fulfill them to 
him. As to the agreement to restore double the consideration in case of 
eviction, we must look upon that as a penalty only, if for no other 
reason than the one that is expressed in the deed, to wit, that Mont- 
gomery shall also pay, over and above double the consideration, all 
damages which McConnell might sustain upon or on account of an 
eviction. There is no pretense, therefore, to say that the parties have 
agreed on a sum as liquidated damages contrary to their express agree- 
ment; besides, liquidated damages are favored nowhere, and less in 

courts of equity than elsewhere. 
( 33 ) The master will therefore take an account of the principal and 

interest, from the time the consideration money was paid to the 
present time, making the sum mentioned in the deed the amount of 
principal, and adding 25 per cent to equalize the proclamation money 
to our present currency. He will also take an account of assets in the 
hands of the defendant. As great lapse of time has taken place, the 
master may state any fact which, in his opinion, may tend to diminish 
the interest, or which the parties may desire; he will also deduct the 
war interest. 

TAYLOR, C. J. This bill seeks to recover a compensation from the 
executors of Montgomery for the breach of a covenant contained in a 
deed made by him to McConnell in 1762, for a lot of land in the town 
of Salisbury, which lot McConnell afterwards sold to the present com- 
plainant, who claims the benefit of the said covenants as assignee. A 
great lapse of time has taken place since a breach was committed, and 
the delay is not accounted for in the bill; but as this lapse is not relied 
upon in the answer, nor was insisted on at the hearing, and as the 
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printed report of the case at law between the same parties, upon the 
same covenant, compared with the time of filing this bill, shows that the 
complainant has been engaged nearly the whole of the time since 1773 
in asserting his right, and that he failed at law because his legal title as 
assignee was imperfect, we may proceed at once to a consideration of the 
case upon its real merits. 

The covenant contained in Montgomery's deed, so far as it affects the 
question to be decided is in these words: "And further, it is hereby cove 
nanted, premised, and agreed by the said parties hereunto, that in case 
the said Mary Montgomery, her heirs or assigns, shall at any time 
hereafter enter into the hereby bargained premises, so as to dispossess 
the said William McConnell, his heirs or assigns, or break, de- 
termine, or nullify, or make void the hereby bargained premises, ( 34  ) 
that then the said Hugh Montgomery and Mary, his wife, and 
their heirs or either of them, shall return and pay back double the 
purchase money, with interest, and pay also for all damages unto the 
said William McConnell, his heirs or assigns, whatsoever they may 
suffer thereby." 

I f  the complainant could have recorered at law, and no fixed sum 
had been agreed on in the deed, the measure of damages would have been - 
the purchase money, viz., £60; with interest from 2% April, 1762; and 
if a recovery had been made according to the sum agreed upon in  the 
deed, viz., double the purchase money and interest, I conceive a court of 
equity would have relieved upon payment of the first sum. Whatever 
difficulty there may be in  ordinary cases to distinguish between a 
*enalty" and liquidated damages, the terms of the covenant have here 
clearly ascertained that sum to be a penalty; for double the purchase 
money is not to be repaid as the probable estimate of damage McConnell 
or his assigns might sustain by an eviction, but it is to be paid in addi- 
tion to all damages. The parties have not therefore left it to inference 
or construction, but have fully expressed that the sum is to be paid as a 
penalty upon Montgomery for not performing his covenants. Under 
this view, there must be a decree for the complainant for the purchase 
money, with interest from the date of the deed, and the costs of the suit. 

Decree accordingly. 

Cited: Robinxofi v. Lewis, 45 N. C., 6 1 ;  Redmond v. Statom, 116 
N.  C., 143. 



I N  T H E  SUPREME COURT. [16 

JOHN MOREHEAD v. EUSTICE HUNT, ISAAC MEDLEY, MATTHEW 
CLAY, LEONARD CLAIBORN, EDWARD PANNELL, AND THOMAS 
RAWLINS. 

The employment by the vendor of by-bidders, to enhance the price at an 
auction sale, is a fraud, for which equity will set aside the contract on a 
bill filed by the purchaser at such a sale. 

From ROOKINGHAM. The bill alleged that defendants purchased a 
tract of land lying in the county of Rockingham, on Dan River, on which 
they laid off a town, to which they gave the name of Jackson, and divided 
the same into lots; that they advertised the sale of the lots in the Lynch- 
burg P r m  and in other printed advertisements, both in  North Carolina 
and Virginia, in March, 1818, in which they stated that said town was 
at the head of navigation; that it possessed advantages which no other 
town on the Roanoke could possess, having immediately in its vicinity 
an inexhaustible bank of pit coal, an extensive quarry of excellent slate, 
and a number of excellent sites for mills and other waterworks; that 
Hunt, one of the partners, and agents of the others, represented to the 
plaintiff, and induced him to believe, that the company would erect a 
bridge across Dan River a t  Jackson; that the president and directors 
of the State Bank of North Carolina had promised the company to 
establish an agency in the said town; that the company had extensive 
funds which they would employ in giving commercial importance to the 
place, and that most if not all these representations were made when 
the said Hunt and plaintiff were alone, or when only some of the com- 
pany were present. That plaintiff, confiding in the representations 
made by the company in their advertisements and those made by Hunt, 
did on 15 April, 1818, at public auction, bid off three of said lots, to wit, 

No. 22 at $1,305, and Nos. 30 and 50 at the sum of $875, amount- 
( 36 ) ing to the sum of $2,180, for which he gave his bonds, payable 

in two annual instalments, the one payable 25 December, 1818, 
the other 25 December, 1819. The bill further alleged that plaintiff was 
informed, confidently believed, and expected satisfactorily to prove that 

I at the auction of said lots, when he had the said three lots cried off to 
him, that Thomas Rawlins, one of the company, bid for six or eight lots, 
and that three or four were cried off to him, but whether he was actu- 
ally a partner at that time or became so on that day of sale he did not 
know. R e  had also been informed, believed, and expected to be able to 
prove satisfactorily that the company had many other by-bidders or 
puffers, among whom was one Paxton, of Danville, Virginia, who bid 
several times against him. That the plaintiff was unacquainted with 
the situation and advantages of said town, and that he purchased 



entirely upon the confidence which he had in the representations of the 
company, in their printed advertisements, of their copartner and agent 
Hunt, and of the by-bidders, believing them to have been honestly and 
bona fide made; but that most if not all the material representations 
made by the company, and by their copartner and agent Hunt, were 
untrue; that Jackson was not at the head of navigation, the river being 
equally susceptible of navigation for thirty miles higher as it was to 
that place; that i t  possessed none of the advantages represented; that 
there is no coal whatever in the place or its vicinity yet discovered. 

The bill then stated a recovery effected at law for the purchase money, 
and prayed that the plaintiff at law might be perpetually enjoined, etc. 

The defendants, by their answers, admitted the purchase by them of 
the site of Jackson, the sale of the lots; that they had advertised as 
usual to give publicity; but they each denied, in substance, the fraudu- 
lent representations charged in the bill, and insisted that the 
plaintiff was better acquainted with the natural advantages of ( 37 ) 
the site and of the river than they, and purchased upon his own 
judgment, but alleged the existence both of coal and slate in the vicinity 
of Jackson. They denied the employment of puffers, alleging that the 
purchases made by Rawlins were not for the benefit of the company, 
and that Paxton was not employed to bid by them. 

Proofs having been taken and the cause set for hearing in the court 
.of equity below, i t  was transmitted here. 

The printed advertisement referred to in the bill stated: 
That Jackson was situated opposite the Eagle Falls on Dan River, 

above which the river was not navigable; that it possessed advantages 
that no other town on the Roanoke could possess, being at the upper 
point of navigation, and having immediately in its vicinity an inex- 
haustible bank of excellent pit coal, and an extensive quarry of slate, 
and the Eagle Falls possessing many excellent sites for mills and other 
waterworks; that commercial houses were erecting for the transaction of 
business to a considerable extent, and that it was hoped or expected that 
a share of bank capital would be deposited there. 

On the hearing many depositions were read, of which the following 
alone are material : 

Stokely F. Foster deposed that he was upon terms of intimacy and 
familiarity with the defendants; that some time in the spring of 1818 
most of the defendants associated themselves together, and generally 
passed under the denomination of the "Jackson Company," each con- 
tributing to one common stock the sum of $500 or $1,000. They fre- 
quently made excursions up the Roanoke for the purpose of fixing on 
a site for a town, and ultimately concluded to establish one at the 
"Eagle Falls" on Roanoke, to be called Jackson. The motives of the 
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( 38 ) company for selecting this location were made known to depo- 
nent, and were two-first, that the company were interested in 

the town of Danville, Va., also on Roanoke, which was likely to suffer 
from the expected competition of "Leaksville," another town about to 
be erected near it, and from which they wished to direct public attention 
by fixing it on Jackson; secondly, that they were actuated by con- 
siderations of a speculative nature. The deponent was employed by one 
of the company to go to Lynchburg, Va., to advertise in the public 
papers the sale of lots, and to procure and post up handbills specifying 
the day of sale and enumerating the advantages attending '(Jackson." 
Among other things, those advertisements extraiagantly asserted that 
Jackson was well calculated as a repository for produce, and that it 
would eventually supersede Danville. This deponent frequently heard one 
of the company boast of his great influence in gaining friends for their 
project, and appeared particularly pleased that he had prevailed on the 
plaintiff (M'orehead) to enlist in their cause; that about the time the sale 
was advertised one of the original company (who is not a defendant in 
this case, and who withdrew from the company) expressed great dissatis- 
faction at the manner in which they were proceeding, ,and by so doing 
incurred the displeasure of most of them, so much so that they were fre- 
quently heard to say that they were resolved to get clear of him, and 
finally effected their determination; his place was supplied by another, 
and the company was increased by the accession of one or two, all of. 
whom constitute the present defendants. This deponent also said that 
about the commencement of the sale of lots the company caused to be 
made a brilliant display of goods and groceries, which they had pre- 
viously prepared and arranged on the spot, and that they kept boats 
continually plying and bugles continually winding on the river that 

flowed adjacent. That one of the defendants said to this depo- 
( 39 ) nent '(that their plans had taken so well that even those who had 

determined not to buy were alarmed for fear that they could not 
refrain from buying." The deponent further said that he was not 
present at the sale of the first lot, but heard several of the defendants 
say that it would go high, as an example by which the sale of the others 
might be governed; that when he went up where they were selling the 
second lot, he inquired who bought the first, and was told that i t  was 
purchased by James Conner for the sum of $700; i t  was also publicly 
said by defendants that Conner was purchasing for gentlemen in Lynch- 
burg. Several of the defendants also said that the lots were going too 
low, and that Conner had refused $1,500 for the one purchased by him. 
Deponent also heard much about a bank agency, and in a reservation of 
certain lots one was pointed out as being intended for a bank. This 
deponent bought two lots, but was advised by one of the defendants not 

30 
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to buy any more, saying, "You know the company and their plans as 
well as I do, and that they say a great deal more than they ought." One, 
John A. Sims was very active, bid very frequently, was openly en- 
couraged by the defendants, and promised that if he would be industrious 
he should have a lot at  his own price; a lot was afterwards cried out to 
him for $600, but he was permitted to take i t  at $250, for which sum 
only he executed his bond. In  the course of the sale several other lots 
were bid off by Sims, but he executed only one bond, as above mentioned. 
Some of the company seemed much displeased at  this, but others said 
that his services had been worth more to the company than five lots. 
This witness further deposed that since the sale he heard one of the 
company ridicule the surprising simplicity betrayed by the people, say- 
ing that they were the most complete fools he had ever seen; that he 
had made them believe he was Christ himself, and had really induced 
old Morehead to think that in one month the city of Norfolk would be 
deserted by all its enterprising merchants and that they would be trans- 
planted in  Jackson. 

James Conner, who is mentioned i n  Foster's evidence, deposed ( 40 ) 
that he was authorized and requested by the company to run the 
first lot as far as $1,000; that i t  was cried out to him at $700; that he 
was not empowered to bid for any other persons than the company; that 
he frequently heard the company assert that he had been offered $1,500 
for the lot he bid off; that he had received no such offer, and that if he 
had, and the lot had been his, he should certainly have taken it. This 
deponent frequently heard the company say that they intended to invest 
a large amount of capital and carry on an  extensive business; that they 
were very active i n  persuading the people to buy; said they intended to 
erect several large merchant mills, etc. This deponent was well acquainted 
with all the company, but one; that it was not known by any but the 
company who he purchased the lots for i n  reality until after the sale; 
that i t  was said by the company publicly that there was a plentiful sup- 
ply of pit coal and slate convenient to Jackson; but that it is now 
generally said, and this deponent believed truly, that there is neither. 

I t  was in evidence that some of the defendants represented that they 
had offered to a Mr. Galloway $75,000 fdr a tract of land opposite to 
Jackson. This was contradicted by the deposition of Mr. Galloway. 
I t  was also proved that defendants asserted their intention to erect a 
bridge and invest $80,000 or $100,000 of their capital at  Jackson, to 
give commercial importance to the place; that one of the company 
would reside there, and that they would stake their last shilling upon its 
prosperity. I t  was also clearly shown that none of these things had 
been done. 
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I t  also appeared in evidence that the river could be navigated for ,30 
miles above Jackson, but whether in small canoes only, or in larger 

craft, was not shown. 
( 41 ) On the part of the defendants depositions were read to im- 

peach the general character of Foster, and others in reply to 
support him. The defendants also proved that some coal and some slate 

I 
had been found near Jackson, but the extent of the formation and its 
quality did not appear. They also proved that after the sale the plain- ~ tiff several times expressed his satisfaction at his purchase, and his 

I resolution to abide by it, and that after his 6rst bond fell due, upon 
I being, applied to for payment, he asked for indulgence, and gave an 

order for the payment of it. 

Gas ton  a n d  Badger  for plaintif f .  
Seawel l  and  H o g g  for dtrfendants. 

HALL, J. When a few years ago the spirit of improving the internal 
navigation of the State was excited, various were the calculations that 
were made as to the conseauences which would flow from it. 

When the Legislature became actuated by the same spirit, and passed 
many laws to facilitate its accomplishment, there were those who believed 
that the public agents or companies thereby established, with the means 
then in their power, could so far improve internal navigation as to give 
an additional value to property far  beyond that at which it was then 
estimated; others were less sanguine. 

A knowledge of engineering and the amount of funds necessary to 
success in such an important undertaking was very limited. This state 
of things opened a grand door for speculation, and associations were 

formed for entering into them, and, like the defendants, purchased 
( 42 ) up favorite spots of ground for the erection of towns, and sold 

them out in lots, frequently for enormous prices, far beyond their 
value. And when the infatuation and delusion under which they were 
purchased subsided, the law could afford no redress to the PurcYhasers, 
because the speculation was a fair one; and this remark is applicable to 
the present complainant, if there was no fraud used in the sale at which 
he purchased sufficient in e&ty to set the sale aside. Whether there 
was or not, i t  is next necessary to ascertain. 

I t  must be kept in view that the great object to be accomplished was 
the removal of obstructions in the River Roanoke and making i t  navi- 
gable. I t  was that only which could give value to towns or lots. If it 
remained unnavigable, so as not to be the channel through which produce 
could be sent to market, the lands upon it, whether laid off into towns or 
not, acquired no additional value. That was the grand pivot on which 
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speculation turned; whether success attended the enterprise or not, did 
not depend upon the proprietors of towns or the purchasers of lots. The 
means intended for that end, and the power directing them, were con- 
fided to the Roanoke Navigation Company. If the undertaking termi- 
nated successfully, towns and lots would be valuable; if otherwise, they 
would only retain their original value. I n  the latter case, the purchasers 
of lots would find themselves but illy compensated by having bridges 
erected on the river, or in having coal mines or quarries of slate tor!- 

tiguous to it, or in having sites for manufactories upon it. No doubt if 
the river was navigable, these advantages would enhance the value of 
the 1ots;'and taking it for granted that untrue representations were 
made of them at the sale, I cannot think that the contract for the pur- 
chase of the lots ought to be rescinded, because they would acquire their 
greatest value from the river being made navigable, and not from the 
coal mines and other advantages before noticed. That the river is not 
navigable is not the fault of the vendors. 

If the case stopped here, I would say that the complainant ( 43 ) 
should be otherwise remedied for the injury sustained by those 
misrepresentations, but that the sale on that account ought not to be 
set aside. 

There is another allegation of misrepresentation in the bill, that is, 
that the town of Jackson was at the head of navigation. On this part 
of the case the evidence is not satisfactory. I t  has been proved that the 
river above the town has been navigated a considerable distance, but 
whether in a light canoe or in what else had not been stated. If it was 
sufficiently established that the town was not at the head of navigation, 
and that the land on which it was laid off was of little more or no more 
value than other lands on the bank of the river in case the river was 
rendered navigable, I would say that the purchasers did not get that 
which they contracted for, and that for that reason the sale ought to be 
set aside. 

Again, although Jackson lay below the head of the navigation, yet 
if it possessed considerable commercial advantages, so that the lots bore 
some considerable proportion to the price given for them, b e  purchase 
probably ought not to be set aside. When a case turns on considerations 
of this sort, all the circumstances attending it should be made out in 
evidence. 

I t  is useless to examine this part of the case any further, because 
there is another objection made to the sale of the lot of more important 
concern to the vendors, which, I think, must decide the controversy, and 
that is, the employment of puffers to enhance the value of the lots at the 
sale. This practice is forbidden by morality and fair dealing, and is 
condemned by the laws of the country (Cowp., 395, 6 Term, 649)) and 
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the apology cannot be alleged that it was adopted as a defensive measure 
(if such apology is admissible), to prevent the lots from selling for less 

than they were worth. ( 3  Ves., 628.) They had made no experi- 
( 44 ) ment in selling any of them when they employed Conner to bid 

for the first lot that might be offered, to $1,000, well knowing that 
the price' for which that would sell would have a great effect in fixing 
a higher value upon others, in the estimation of those who might bid for 
them. It matters not that it has not been proved that any puffer bid 
for those the complainant purchased. The lots were as' articles of the 
same kind, or as complainant's counsel has better expressed it, they were 
as yards of cloth of the same web. Other circumstances of pu&ng have 
been proved. I think, for this cause, the sale should be set aside. 

HENDERSON, J. I deem it unnecessary to examine the grounds of 
relief founded on the alleged fraudulent representation as to the peculiar 
advantages of the Eagle Falls as the site for a town, for there are other 
grounds on which I am satisfied that this contract should be set aside. 
I mean the fraudulent employment of puffers at the sale. But I cannot 
forbear from observing that the manner of making these representations 
has very much the appearance of a fraudulent combination of individuals 
to give to their statements a credit beyond what they knew to be com- 
monly allowed to those of ordinary vendors, and by them intended to 
stifle fair and full examination, and, as it were, by bold assertion, com- 
ing from four or five influential individuals, and, from their situation, 
supposed to possess great knowledge of the navigation, to overcome the 
judgments of the less confident and less intelligent. I say I think it has 
much the appearance of such premeditated design, but I pass it over, 
and come to the puffing as a very plain ground of relief. I shall not 
discuss the question whether puffing-as a fraud per se, for it is agreed 
by all (even by Lord  Ros lyn ,  who held some very strange opinions, to 
say the least of them, as to the inoffensiveness of puffing) that it is 

allowable to prevent sacrifice only, and not to procure an inflated 
( 45 ) pr i e s  and there is not the least pretense that the object in this 

case was to prevent sacrifice; but the intent and effect was to give 
this property a price far beyond its value, and this puffing was of the 
most fraudulent kind, for I consider not only the employment of Connor 
as puffing, but all that was said about his being employed to buy for 
some merchants in Lynchburg; the fraudulent offers made by some of 
the company, of $1,500 for the lot; for asking him if he would take that 
sum, and saying that he had refused it, had the same effect (and was so 
designed) of severally offering it, to which may be adduced a species of 
puffing calculated to produce the greatest effect, that Galloway had 
refused $75,000 for his land on the opposite side of the river. Nor can 
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the defendants protect themselves from the effects of their fraud under 
the pretense that at the time the lot in question was knocked off to the 
complainants he was contending with real bidders; for the question was 
not as to the relative value of the lots, but the value of a lot in the town; 
having fixed that, by their puffing, the cheated and deluded bidders 
might well be trusted to settle that matter (the relative value) among 
themselves, without the aid of by-bidders. The rule laid down by the 
complainant's counsel is certainly a wise one, that at the sale of a horse 
and an ox, puffing the sale of the horse is not puffing the sale of the ox, 
because the bidding for the one does not, in the estimation of the bidders, - 
enhance the value of the other; but this is like the bidding for a yard 
of cloth-it enhances the price of each yard in the whole piece. The 
law makes no distinction without a difference. Morehead, therefore, 
stands in the same situation as if he had been contending with puffers, 
and the last bid but his own had been made by one of them; for in 
reality the bidders all became puffers, mere machines in the hands of 
these men, who, after having set them going, might well retire from the 
work and enjoy the spoils. 

The contract must be set aside, and upon the complainant (46  ) 
reconveying, by a conveyance approved by the master and de- 
posited in this office for the benefit of the defendants, a perpetual 
injunction will issue. The defendants will pay all costs both at law 
and in equity. 

TAYLOR, C. J., concurring. 

Decree accordingly. 

Cited: Whitaker v. Bond, 63 N .  C., 293; Davis v. Keen, 142 N.  C., 
504. 
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SUSANNAH BRYAN, BY HER NEXT FRIEND, v. HENRY BRYAN AND JOHN 
SELLARS, ADMINISTRATORS OF JOSIAH AND EASTER BLACKMU. 

1. Where land was sold for partition under the act of 1812, and the share of a 
fern0 covert paid to her husband, a court of equity will decree her an 
indemnity against him. 

2. Under such a sale, the share of a minor, not being vested according to the 
act, a court of equity will follow the property, and decree it to an heir 
against the administrator. 

3. A feme covert being thus entitled, it was held that she could, by her next 
friend, maintain an adversary suit against the administrator and her 
husband, and that the fund was not liable for the debts of the latter, 
either to the administrator or to the intestate. 

4. In this State, no settlement being made on the marriage, the wife has no 
equity against her husband, he being insolvent, for a provision out of her 

- choses accruing during the coverture. 

From JOHNSTON. The allegations of the bill were that the plaintiff 
married the defendant Bryan in 1816; that she brought him a large 
property i n  slaves and money; that after the marriage real property 
descended upon the plaintiff as one of the heirs of her mother, 
which was sold under an order of the court of equity for the (48  ) 
county' of Johnston, for the purpose of partition; that the plain- 
tiff's share of the proceeds was received by the defendant Bryan, her 
husband, who had appropriated i t  to his own use; that no settlement had 
ever been made upon the plaintiff by her husband, who had become 
entirely insolvent; that Josiah and Easter Blackman, a brother and 
sister of the plaintiff, had recently died intestate, and within age, leaving 
the plaintiff and three others their next of kin and heirs at  law; that the 
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property of Josiah and Easter consisted of their respective shares of the 
real estate, sold under the order above mentioned, and a balance of cash 
due by their guardian; and that administration upon the estates of 
Josiah and Easter had been committed to the defendant Sellers, who had 
received their portion of the proceeds of the real estate as if it was 
personalty. 

The prayer of the bill was for general relief, and that the defendant 
Sellers might be enjoined from paying over the surplus in his hands to 
the defendant pryan, and that it might be secured according to the 
settled course of the court for the sole and separate use of the plaintiff. 

The answer of Sellers distinctly admitted all the above facts, but 
averred, first, that the defendant Bryan was the guardian of his intes- 
tates, and owed their estates a large balance, for the recovery of which, 
he being insolvent, proceedings had been instituted against his sureties; 
secondly, that Bryan owed him, Sellers, individually, and he contended 
that the residue in his hands, claimed by the plaintiff, was subject to the 
satisfaction of one or both of these debts. 

The answer of Bryan was not read at the hearing, and did not at all 
vary the case. 

( 49 ) Devereux for plaintiff. 
Badger for d e f e n d a d  Sellers. 

TAYLOR, C. J. This is a bill filed by a married woman against her 
husband, and the administrator of her deceased brother and sister, seek- 
ing to enjoin the latter from paying over to her husband the complain- 
ant's right to distributive shares which have been received by the 
administrator; and praying, in consideration of her having brought a 
considerable fortune to her husband, who is now insolvent, that the said 
shares may be settled to the separate use of herself and children, and 

secured from the claims of her husband and his creditors. 
( 52 ) Part  of the sum claimed by the complainant is derived from 

the sale of the real estate of her deceased brother and sister, who 
were minors at their respective deaths, which sale was made for the 
purpose of partition, but the court of equity directing the partition 
omitted to settle the proceeds so as to secure them to their real repre- 
sentatives. The residue of the sum claimed by the complainant is the 
produce of the personal estate. 

As the sum raised by the sale of the real estate is considered as land, 
and is payable to those who would have been entitled to the inheritance, 
I am of opinion that the wife has an equity for a separate settlement of 
that sum upon her; and although the act makes it the duty of the court 
ordering the partition to secure it to the real representatives, yet the 
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right of the wife cannot be prejudiced by the omission. I f  there was 
any doubt of the fact, the Court ought not to proceed without further 
inquiry, but it is distinctly admitted by the answer. This bill, therefore, 
as to this part of it, may be considered as a bill to carry the former 
decree into execution; in which case the Court will vary the decree where 
the mistake is evident (Mitford, 7 5 ) ,  and will also correct it on motion. 
ATewhouse v. Mitford, 12 Ves., 456. 

With res~ect to the claim of the administrator to retain the sum due 
to him out of the money thus accruing to the wife, I think it cannot be 
supported. The administrator is trustee for the next of kin, of whom 
the complainant is one. As she has a clear equity against her husband 
as to this money, that must operate to bar any right of retainer he can 
set up to the property of which he became administrator; and in e a r r  v. 
Taylor, 10 Ves., 574, it was decided that although the husband was 
indebted to the estate of the person under whom the wife claimed the 
property, yet the administratrix of such person could not set off the 
debt against the wife's title by survivorship to the fund; for the property 
being a share of a residue, the Court said i t  could not be sued for but in 
the joint names of husband and wife, and that if he had died 
without reducing it into possession it would have survived to her, ( 53 ) 
and consequently free from the husband's debts. 

The complainant's claim to the produce of the personal estate cannot, 
I think, be supported. When a settlement has been made on the mar- 
riage, but an %adequate one, and property accrues to the wife after- 
wards, in the nature of an equitable right, the court will sustain a 
similar claim in behalf of the wife against the husband, and in many 
instances against creditors. The equitable right which a married woman 
has, in a court of equity, to a provision out of her own fortune, before 
the husband reduces it into possession, stands upon the peculiar doctrine . 
of the British courts of equity, is almost always connected with the 
inquiry as to settlement, and is the result of a state of society highly 
artificial. 

But even there i t  is uniformly held that where the husband can come 
at the estate of his wife without the aid of a court of equity, the court 
cannot interfere. Our law has made an alteration in favor of the widow 
with respect to personal property, so material as to render questionable 
that equity for a settlement as against her husband, which is so well 
settled in the British courts. I will not deny that there may be cases 
where an application of this kind may be proper here, as where the 
husband will not maintain his wife, and is likely to possess himself of a 
legacy or .distributive share coming to her. But where they live to- 
gether, and make a joint effort for the maintenance of the children, I 
should doubt the propriety of extending further the notion of separate 
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interests. I t  may be a hardship for a married woman who brings a 
I fortune to her husband to find herself and her children reduced to 

poverty; but she knew when she married him that the law gave him an 
absolute property in all her personal estate capable of immediate 

( 54 ) possession, and in all she should afterwards acquire, if reduced by 
him into possession during coverture. The hardship might have 

been guarded against by a settlement; and the not making one is an 
evidence that she agreed to share his fortune, be it prosperous or adverse. 

The wives and children of his creditors may come to poverty by not 
receiving their debts, contracted upon the faith of property apparently 
belonging to him. 

I am unapprised of any decision in this State extending the practice 
further than requiring the husband to make a reasonable provision for 
his wife, where the aid of this Court is necessary to enable him to take 
possession of her property, and exacting the same provision from his 
legal representatives or assignees where they are obliged to come here 
to establish a claim which accrued to the husband in  right of his wife. 

PER CURIAM. Direct an account of the assets of Josiah and Easter 
Blackman, and direct the clerk to distinguish the amount of real as'sets 
which have come to the hands of Sellers. Direct, also, an account of 

I the proceeds of the real estate of the plaintiff which came to the hands 
of defendant Bryan, and retain the cause for further directions. , 

Cited: Lassite.r.v. Dawson, 17 N. C., 384; Allen v. Allen, 41 N. C., 
295, 299; Arrington v. Yarborough, 54 N.  C., 81; Burgin v. Burgin, 82 
N.  C., 200. 

ASHMON T. COLLIER AND ELIZABETH, HIS WIFE, V. HASTEN FOE. 

1. The statute of limitations does not apply as between bailor and bailee, and 
the latter cannot, by denying the bailment and claiming against the 
bailor, make his possession adverse. 

2. Where a father, upon his daughter's marriage, before 1806, sent home 
property with her, it was presumed to be a gift as between the parties, 
and should be taken as such in favor of creditors. 

3. But a declaration to the daughter accompanying the delivery, that a loan 
and not a gift was intended, is sufficient to  rebut the presumption, and 
convert the husband into the father's bailee, although such declaration 
was unknown to the husband. 
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Prom CRATHAM. The bill was filed in February, 1824, and set forth 
that the defendant in 1804 intermarried with a daughter of one James - 
Paine, who, within a week after the marriage, put into his possession 
several negro slaves, expressly declaring at the time, in the presence of 
the defendant and of his wife, that he did not intend the negroes as a 
gift, but merely lent them during his pleasure; that the wife of defend- 
ant had issue the plaintiff Elizabeth, and immediately after died; that 
Paine died about 4 December, 1807, having first made his will, and 
bequeathed the negroes to the defendant for eighteen years, and then 
directed them to be divided between the plaintiff Elizabeth and the 
defendant-the moiety of the defendant to be retained by him during 
his life, and after his death to vest in her. The bill then set forth the 
marriage had between the plaintiffs, and charged that the defendant had 
denied their title, had sold some of the slaves, had threatened to sell 
others; that he was possessed of but little property, and the plaintiff 
believed would remove all the negroes beyond the State. The plaintiffs 
prayed a special writ directing the sheriff to seize the negroes and retain 
them till surety should be given to prevent such removal, and to produce 
them when required by the court, and for an account and general relief. 

The answer denied the loan, and insisted upon the delivery of 
the negroes as an advancement to the defendant's wife, and ( 56 ) 
alleged that the defendant had always held and claimed the 
negroes as his own property; that when some report was circulated of 
the claim now set up by the plaintiffs, he had openly and publicly 
announced his title; had for more than three years-before the death of 
Paine and ever since exclusive, continued, and adverse possession of the 
slaves, and insisted on the statute of limitations. 

By the proofs i t  appeared that when the negroes were about being 
sent to the house of the defendant by Paine, he did declare to his daugh- 
ter that they were lent during his pleasure, and were not designed as a 
gift;  but it did not appear that the defendant was present. And it was 
also in proof that the defendant always claimed title to the negroes; that 
he made it known, and held them as his own, in opposition to the title 
now set up. 

M u r p h e y  and N a s h  for plaintiffs.  
Gaston for defendant. 

HENDERSON, J. I t  has long been settled by the decisions of our courts 
that if a parent puts property into possession of a child who has left or 
is about to leave the parent, such property is presumed to be given and 
not loaned to the child, and therefore purchasers and creditors have 
subjected it to their claims, whatever may have been the private under- 
standing of the parties. But this is a presumption of fact, and not of 
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law. Clearly, therefore, between the parties, and all others who cannot 
impute either legal or actual fraud to the transaction, the true character 
of the act may be shown. I n  this case (the contest being between the 

parties) it appears rery satisfactorily from the testimony that the 
( 57 ) slaves were loaned, and not given. They, therefore, remained 

the property of the wife's father, and subject to his disposition. 
The defendant must therefore account for the hire and profits of the 

slaves from the period his interest in them ceased, to  wit, eighteen years 
after the death of his wife's father; and as it also appears from the 
defendant's answer that he has sold more than one-half of the slaves, 
those remaining in his possession mast forthwith be delivered to the 
complainants. As to the statute of limitations, relied on in the answer, 
there is no pretense for its operation, either in law or equity. The 
possession of the defendant was that of a mere bailee; notwithstanding 
his declarations that he claimed thkni as his own, he could not by his 
own act throw off his character of bailee. I n  ascertaining the character 
in  which he received and held the negroes, i t  is not material that he 
should have been informed that the slaves were loaned, and not given, 
for he came to the possession as husband, the loan being made to the 
wife-at least she was the meritorious cause of it, and she had full 
knowledge. The defendant must also pay the costs; for although the 
bill was filed before the expiration of the eighteen years, yet complain- 
ants had just grounds to apprehend a further waste of property from 
the previous conduct of the defendant, admitted by his answer. 

PER CCRIAM. - Decree accordingly. 

Cited:  Logan v. Ximmons, 18 N .  C., 17 ;  Green v. Harris, 25 N.  C., 
221 ; Afoore 2 ) .  Gwyn, 26 K. C., 278; Bennett v. Williamson, 30 N. C., 
124; Weeks v. Weeks, 40 N .  C., 117; Koonce v. Perry, 53 N .  C., 61; 
Commissioners v. Lash, 89 N. C., 168; Hilton v. Gordon, 177 N. C., 345. 

( 58 1 
NATHAK IVY AXD POLLY, HIS ~ ~ ' I F E ,  V. AARON ROGERS, ADMINISTRATOR 

OF SARAH ROGERS. 

1. Although lapse of time is no bar to an express trust, yet payn~ent or other 
satisfaction may be presumed from it. 

2. Where an administrator, two years after his qualification, made a return to 
the county court, admitting a balance against him, a bill filed twenty 
years afterwards by the nest of kin, for that balance, without accounting 
for the delay, is too late. 

3. It seems that the return alters the relation between the administrator and 
the next of kin, and divests the former of his character of trustee. 
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From WAKE. This was a bill filed in the court of equity, on 15 
September, 1823, for an account and distribution of the estate of the 
defendant's intestate. The bill only set out the plaintiff's title, which 
was not disputed, and concluded with the usual prayer. 

The defendant, in his answer, stated that his intestate died, and ad- 
ministration was committed to him in 1800; that two years thereafter 
he had, pursuant to an order for that purpose, returned his account to 
the court, which exhibited the sum of $28.45 due each of the next of kin; 
averred that he had paid the plaintiff Polly the amount due her before 
her intermarriage with the plaintiff Nathan, and insisted upon the lapse 
of time as a protection. 

There was some evidence taken and read at the hearing, but its re- 
capitulation is not necessary to the elucidation of the case. 

Devereux for plaintip. 
W.  H .  Haywood, contra. 

TAYLOR, C. J. The equity of this case depends upon the question 
whether satisfaction of the sum demanded in the bill ought to be pre- 
sumed, on the ordinary principles on which this Court proceeds. 
I n  1802 the defendant settled his administration accounts, in ( 59 ) 
which he charged himself with a balance due the distributees. 
This settlement was made under the authority of the county court, in the 
customary mode; and if no higher effect can be ascribed to it, as an 
ex parte proceeding, it possessed, at least, this quality, of enhbling all 
the parties concerned in interest to ascertain the sum acknowledged to 
be respectively due them; to enforce the payment, if they were satisfied 
with the correctness of the accounts, or to open them if they were dis- 
satisfied. 

I n  1828, more than twenty years afterwards, this bill is filed, without 
showing any reasons for the delay, and cdntaining only on that point 
the general and formal allegation that the defendant had failed to 
account, after being requested to do so. 

Now, had a bond been executed to the complainants for their indi- 
vidual share, and no interest paid within the time, the presumption of' 
payment would have arisen at law, and been effectual to prevent a 
recovery, unless it could be repelled by some of those circumstances which 
are usually relied upon for that purpose, such as insolvency or near 
relationship, or the absence of the party entitled to the money. 

Though this case is purely of equitable jurisdiction, and not subject 
to any legal bar, by force of the statute of limitations, yet this Court has 
from an early period adopted rules as to barring an equity, drawn as 
nearly as possible from analogy to the rules of law. Thus a mortgagor 
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coming to redeem after twenty years possession by the mortgagee, without 
showing some act in  which i t  was treated as a mortgage within that 
period, is too late. The principles of all these decisions has been 
affirmed and sanctioned by an act of the last Legislature, by which the 
presumption arises within ten years. (Laws'1826, ch. 28.) 

I n  a case marked with the circumstances presented here, the Court 
will presume satisfaction, and throw the onus probandi upon the 

( 60 ) distributee, who ought to satisfy the Court that the presumption 
cannot take place; otherwise, the greatest mischief may be appre- 

hended from parties being called on to account a t  a remote period, when, 
according to the course of human affairs, their vouchers may be lost or 
their witnesses may be dead. 

The presumption of payment is materially strengthened when a sum 
.of money is adknowledged to be due to a particular person, the payment 
of which may be enforced at  his will; for as a man must be supposed to 
be always ready to enjoy what is his own, proceedings would have been 
sooner instituted had the money not been paid. Where the defendant 
can discharge himself only by a payment of the money into court, the 
presumption is impaired in  its strength. Hercy v. Dinwiddy, 2 Ves., 
Jr . .  90. 

The only demand of this money proved in this case was made about 
the time of filing the bill; but I do not conceive i t  would have varied the 
principle of the decision if an earlier demand had been shown, for the 
mere demand of a debt without process, or any acknowledgment, is not 
sufficient to take a case out of the statute of limitations; nor, as I appre- 
hend, would a demand without process repel the presumption from the 
lapse of time. Oswald v. Legh, 1 Term, 272. 

With respect to the answer made to the loss of remedy by the lapse 
of time, that the defendant is a trustee, and therefore cannot avail him- 
self of this defense, I deerp i t  unnecessary to examine the doctrine 3 
relative to express and implied trust, because the settlement of account 
by the administrator a clear ground of decision, whatever the 
defendant's original character may have been. From that time the 
trust ceased to be open, and the defendant stood in a new relation to the 
complainant as his debtor. Could the complainant have sued at  law, his 

cause of action would there have accrued, and the statute would 
( 61 ) have begun to run from that time. Certainly, then, the defend- 

ant may rely upon the lapse of time in this Court. 
This does not, however, appear to be a case wherein the defendant is 

entitled to costs, for though the bill should be dismissed upon the general 
presumption of payment, which is raised in  these cases, where there are 
no means of creating beliefs or disbeliefs, yet the defendant's allegation 
of the fact is vague and unsatisfactory. H e  only states that he has long 
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since paid the complainant, before her intermarriage. I t  is neither 
specific as to time, place, nor attending circumstances, which would 
render i t  impossible to be met by counter evidence. The rest of the 
answer as to the fact of payment is argumentative. 

PER CURIAM. Bill dismissed. 

Cited: Shearin v. Eaton, 37 N. C., 285; Hodges v. Council, 86 N.  C., 
184; Vaughan v. Hines, 87 N. C., 448; Grant v. Hughes, 94.N. C., 237; 
Woody v. Brooks, 102 N.  C., 344; Self v. Shugart, 135 N.  C., 198, 

HILLARY HOOKS AND MARY, HIS WIFE, V. JOHN SELLARS AND WILLIAM 
ASHFORD, ADMINISTRATORS OF JOSIAH BLACKMAN. 

1. Exceptions to a report upon a reference to take an account are unnecessary 
when the master assigns unsatisfactory reasons for his conclusions. 

2. It  seems that a bill to correct errors in an account is, in its nature, an 
exception, and t o  a report on such a bill, stating a new account, none 
need be filed. I 

From WAYNE. The bill which was filed in August, 1819, charged that 
Josiah Blackman was the guardian of the plaintiff Mary, and received 
of her property a large sum; that he died intestate, and that adminifira- 
tion on his estate was committed to one William Blackman; that after 
the intermarriage of the plaintiffs, to wit, on 10 June, 1816, the plain- 
tiff Hilliary and William Blackman came to a settlement of the guardian 
accounts of the intestate, and that a balance was found to be due 
the plaintiff; that in taking the account error was committed in ( 62 ) 
not charging the intestate with the hire of the negroes and the rent 
of the land belonging to the ward, for 1799, 1800, and 1801; that Wil- 
liam Blackman died intestate, and that administration de bonis no% of 
Josiah Blackman had been committed to the defendants. The prayer 
of the bill was for general relief and that the defendants might, by the 
decree, be compelled to pay the plaintiffs the sum due them by reason 
of the errors. 

The defendants, in their answer, admitted all the facts charged in the 
bill, except the existence of theterrors as specified, of which they put the 
plaintiffs to strict proof. 

Upon a reference to the master, he reported that the errors charged 
in the bill did exist, and that the sum of $1,274.53 was due the plaintiffs 
from the estate of the guardian. The only evidence reported by the 
master was an account produced by the plaintiff Hillary, and by him 
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sworn to be the one used by William Blackman on the settlement in 
June, 1816, from which the items of hire and rent for 1799, 1800, and 
1801, after being inserted, were erased; a book proved to be in the hand- 
writing of Josiah Blackman, with an entry on the first page, that it was 
"a book to keep the hire of negroes belonging to the orphans of William 
Fellow, deceased" (the father of the plaintiff Mary), in which the hire 
and rent for the above-mentioned three years was entered without 
remark, and every other entry in it, relating to the property of the 
plaintiff, was incorporated into the account. Also the deposition of one 

!Elliot, who swore that he had been called on as an arbitrator to settle 
between the plaintiffs and William Blackman, as administrator of 
Josiah; that a former account was produced, in which the rent and hire 
for the above-mentioned three years was erased, and that the arbitrators 

seeing no reason why those erasures were made, had taken the 
( 63 ) several items into the account. 

Upon the coming in of the report, RUFFIN, J., pronounced a 
decree of confirmation, and awarded execution. The defendant not 
having an opportunity of appealing, brought the cause to this Court by 
certiorari. 

Although the decree below recited that exceptions were filed, they 
probably were not reduced to writing; none appeared upon the tran- 
script. 

Badger for plaintifs. 
Caston, contra. 

HENDERSON, J. I can see no grounds upon which the report of the 
master can be sustained. That no cause is assigned why items originally 
inserted in  an account were obliterated is certainly a very insufficient 
reason for reinstating them, in the absence of all evidence to prove the 
propriety of originally inserting them. 

As to the objection that the report was not excepted to in the court 
below, we cannot shut our eyes to the unsatisfactory reasons assigned by 
the master. I n  such a case exceptions are unnecessary; they would 
only point out that which is sufficiently obvious. Besides, this being a 
bill to surcharge and falsify, i t  is, in its very nature, an exception as to 
the items complained of, and in the laxity of practice, as yet allowed 
i n  this State, in a report like the present me will look into i t  without 
formal exceptions. 

The decree must be revised and the cause remanded. 

PER CURIAM. Decree reversed, and the cause remanded. 

Cited: Wood v. Brownrigg, 14 N.  C., 431. 
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RICHARD KENNON AND WIFE AND OTHERS, NEXT OF KIN TO ABRAHAM 
HARPER, v. HENRY BRAKSON AND THOMAS RAGLAND, ADMINISTRA- 
T O R ~  OF SAID HARPER.* 

1. The jurisdiction of the county courts as courts of equity, being confined to 
suits for distribution, they have no power to make any order in such 
suits which is not necessary to a correet decision. 

2. Therefore, in a petition for distribution, where the administrator and the 
intestate had been copartners, and upon a reference of the partnership 
and administration accounts a balance was reported against the estate: 
I t  was held, that this only formed a defense against the suit, and that a 
decree against the next of kin for such balance was erroneous. 

I 
3. Whether a court of general equity jurisdiction can decree the plaintiff to 

pay a balance against him, quere. 

From CHATHAAX. This was a petition in equity filed in the county 
court, at  May Term, 1816, in the common form, praying that the defend- 
ants, administrators of Abraham Harper, might render an account of 
their administrationship, and make distribution. Owing to the de- 
struction of the clerk's office by fire, the transcript was very defective, 
and nothing appeared of the cause except the original petition, the 
subpcena and the return thereon, until the fall term of the Superior 
Court in  1824, when a report made before that time was set aside, and 
the cause referred to the clerk "to take all the accounts of the defend- 
ants, as administrators of Abraham Harper, and also of the said Harper 
with either of the defendants," with leave to examine the parties 
upon interrogatories, accompanied by an order that all the books ( 65 ) 
and papers relating to the accounts shall be filed with the clerk. 
At Spring Term, 1825, the clerk made a report, wherein he stated that 
under the order of reference he had first proceeded to take the accounts , 
of A. Harper & Go., which was composed of the intestate, the defendant 
Branson, and one Samuel Allen; secondly, the accounts of a copartner- 
ship composed of the intestate and the defendant Branson; thirdly, the 
private accounts between the intestate and Branson; and fourthly, the 
administration account of the defendants. The general result of all 
which was a balance of $6,235.62 due the' defendant Branson. 

Many exceptions to this account xere filed which are not noticed, as 
the case was not decided upon them. NORWOOD, J., on his last circuit, 
decreed "that the defendant Henry Branson recover of the petitioners 

*The Reporters have entehained doubts whether suits of this kind, in their 
classification, belong most properly to the Law or Equity cases-the forum 
being strictly legal, but the subject-matter and the form of proceeding purely 
equitable. 
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$6,235.62, of which sum it is adjudged and decreed, etc.," specifying the 
amount to be paid by each petitioner. From which decree the latter 
appealed. 

The Attorney-General and Gaston for appellants. 
S a s h ,  Badger, and W .  H .  Haywood for defendants. 

HENDERSON, J. Had the plaintiffs resorted to a court of equity to 
recover their distributive shares, I doubt very nluch whether a decree 
could be made against them, or even against the property of the intestate 
in their hands, for any balance which might be due to the defendant 
upon taking an account of transactions between him and the intestate, 
they having stood in a relation to each other which subjected them to an 
account. But be that as it may, I think that the courts of law, in cases 

of petitions for filial portions and distributive shares, being in  
( 66 ) this respect courts of limited jurisdiction, have no such power. 

I t  is true that if an account between the parties is necessary to 
sustain either the charge or the defense, quoad hoe the court has juris- 
diction, but no further. I n  the present case, if an account of the  
different partnerships in which the intestate was concerned was neces- 
sary, either to support the case of the petitioners or the defense of the  
defendant-so far as the court had jurisdiction to take i t ;  as i t  would 
be absurd to confer on the court the power of deciding, and yet withhold 
from i t  the power of doing so correctly. 

The account taken is therefore evidence, so far as it goes, to discharge 
the defendants, but for no other purpose; as to any other, i t  not being 
necessary to a correct decision of the suit, the Legislature has not con- 
ferred the power of taking it. The decree pronounced in favor of the  
defendants against the complainants must, therefore, be reversed and 
the petition dismissed, the defendants paying the costs of this Court and 
the petitioners all other costs. 

PER CURIAM. Decree reversed, and the petition dismissed. 

NEWTON WOOD AND TABITHA, HIS WIFE, AND PENELOPE PUTNEY 
v. DANIEL L. EARRINGER,  EXECUTOR OF HENRY MORING. 

1. A settlement made by an administrator with commissioners appointed by 
an order of the county court is in no way binding upon the next of kin. 

2. Where negroes were specifically bequeathed, apd the share of one is set 
apart, and a profit is made by the administrator on another share belong- 
ing to an infant, this is no severance of the tenancy in common, and this 
pro$t may be recovered by the infant in a joint bill for an account filed by 
all the legatees. 
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From WAKE. The bill, which was filed in August, 1823, alleged that 
Richard Putney died in 1814, having made his will, whereby he devised 
his property equally to his wife, the plaintiff Tabitha, and his daughter, 
the plaintiff Penelope; that upon the renunciation of the executors, 
administration with the will annexed was committed to Henry Moring, 
who possessed himself of the personal property belonging to Putney, 
consisting of negroes and other chattels, all of which, except the slaves, 
he converted to his own use; that the negroes were hired out by the 
administrator for several years, "after which he divided them according 
to the will"; that the defendant Newton and Tabitha had intermarried, 
and that the former had been appointed guardian to the 
Penelope, who was still an infant; that Moring was dead, having ap- 
pointed the defendant his executor; and prayed an account and payment 
of the legacies. 

Badger and W .  H .  Haywood for plaintiffs. 
Devereux for d e f m d a n t .  

The defendant by his answer denied any appropriation of the estate 
by his testator to his own use, and insisted that it had been properly 
administered. Further, that his testator in his lifetime had made 
a settlement of his accounts as administrator, with three commis- 
sioners appointed by the county court; that the plaintiff Wood was 
present when that settlement was made, and attended to i t  on his own 
account and as guardian for the plaintiff Penelope; and sub- 
mitted whether the plaintiffs were not barred in this suit by that ( 68 ) 
settlement. 

On the coming in of the answer, i t  was referred to the master to take 
an account, without prejudice to the matter of defense insisted on in 
the answer. 

The master reported a larger balance due the plaintiffs than that 
ascertained by the account taken before the commissioners; that the 
negroes belonging to the estate were divided in December, 1818; that 
the administrator had hired out those belonging to the plaintiff Penelope, 
during 1819, and had never accounted for the hire. The defendant 
excepted to the report because the master "charged the defendant with 
the hire of the negroes belonging to the plaintiff Penelope for 1819, when 
he ought to have rejected all evidence thereof, as it was not claimed in 
the bill or included within its allegations." 'By consent the cause was 
heard upon the defense set up in the answer, and also upon the excep- 
tions. 

P 1 6  49 



I N  T H E  SUPREME COURT. 

HENDERSON, J. Whatever may be the character of the statement 
which the defendant calls a settled account, it certainly is not such a 
statement or settlement as precludes a bill for an account and drives the 
plaintiffs to a bill to surcharge and falsify. I t  may and possibly should 
have some weight in taking the account, particularly where the person 
who stated it, as in the present case, is dead. I t  is not a stated account, 
because the adverse parties had no compulsory process to compel the 
attendance of witnesses, or any right to controvert it. A11 that was 
conceded to them was a mere matter of courtesy, including notice, for 
i t  appears that they were present; but whether they had notice in time 
to prepare for an investigation does not appear. The principal objec- 
tion, however, is that they were not parties, and therefore could not 
compel the attendance of witnesses. Nor does it appear that the account 

had been rendered to then1 beforehand, so as to enable them to 
( 70 ) inform themselves of its correctness. 

I t  is next objected that the hire of the negroes for 1819 ought 
not to be included; first, because it is not within the charges in the bill, 
and, secondly, if it is, it arose after the union of interests in the plain- 
tiff s had ceased. 

As to the first point, I think it is within the charges of the bill. The 
bill calls for an account until the division and delivery over of the 
slaves-for I must so understand it. The allotment of the negroes 
between the mother and daughter was made at the close of 1818, and the 
first part allotted to the mother delivered to her; the defendant retained 
the daughter's share a year longer, as I understand the bill, in connection 
with the proofs; for it is not stated when that was delivered. The bill, 
therefore, contains a charge for 1819. As to the second point, viz., that 
the bill is multifarious, asserting a separate interest in the daughter 
(after the division) in a joint suit with the mother. This, I think, is 
incorrect in point of fact. They had a common interest before the close 
of 1818, which continued until the division was ratified by the daughter. 

Notwithstanding the delivery to the mother, the mother and the 
daughter both retained their rights in the whole until the daughter 
ratified the division; for the consideration that the mother surrendered 
her claim to. those allotted to the daughter was the ratification of the 
allotment made to the mother. So that in strictness the property re- 
mained in common until the division became binding on both, as it could 
not bind one unless it bound both. 

The defendant is liable to pay full hire for 1819, for his intestate, 
when rendering his account, failed to include i t ;  and even under these 
circumstances I think the hire very high. Yet, a s  it is according to the 
evidence filed, and we have no data by which to correct it, and to reduce 
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it we must refer the matter again to the master, who with the same 
evidence would make the same report, it must be submitted to 
with reluctance. We would correct it ; but the remedy might be ( 71 ) 
worse than the disease. 

PER CURIAM. Exceptions overruled and decree for plaintiffs. 

Cited: Calvwt v. Peebles, 71 N.  C., 278; UGversity v. Hughes, 90 
N .  C., 541. 

FRANCIS TAYLOR v. WILLIAM DICKENS AND OTHERS. 

When an appeal is premature, the cause will be remanded. 

From ORANGE. Upon opening the papers in this cause, HALL, J., 
observed that it did not appear from them that publication had been 
made as to some of the persons'named in the bill as defendants, although 
it had been frequently ordered; that replications had been filed to the 
answers of Dickins and Langston, but there was no order setting the 
cause down for hearing, without which it was premature, under the act 
of 1818 (Revisal, ch. 962, Qec. 5 ) )  to transfer it to this Court. 

PER CURIAM. Let the cause be remanded to the court below, and let 
the party removing pay the costs of this Court. 

ELIJAH KIMBROUGH Y .  JOHN DAVIS AND SUSAN, HIS WIFE. 

An executory contract made in consideration of an intended marriage, whereby 
the parties covenant to  make a provision for an illegitimate child of the 
wife, will, un'der the act of 1799, be protected in a court of equity, and its 
specific execution enforced in favor d such child against the husband. 

From WAKE. The original bill charged that th l  defendant Susan 
was the mother of the plaintiff, and that upon an agreement of 
marriage between her and the defendant John, the plaintiff being ( 72 ) 
then an infant, it was agreed that a negro girl and some other 
property should be conveyed to the plaintiff on his arrival at full age, 
with an ulterior limitation, in case he should die without issue, to the 
children of the defendants; that this agreement was made in considera- 
tion of the intended marriage, and that accordingly an executory con- 
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tract was drawn up by the defendant John, and signed by him and the 
defendant Susan; whereupon the marriage took place. The bill then 
averred that the plaintiff had arrived at full age, and prayed a specific 
execution of the contract. Under an order obtained on the filing of the 
bill, the defendants answered separately. From both answers it ap- 
peared that the plaintiff was the illegitimate child of the defendant 
Susan, who in her answer admitted the agreement and its consideration 
as charged in the bill. The defendant John, in his answer, denied that 
the agreement was made in consideration of an intended marriage, and 
insisted that the writing referred to in the bill was made to please the 
defendant Susan, who lived and cohabited with him before the marriage, 
and by whom he had several children, at a time when she was sick; and 
relied upon the fact that the agreement was voluntary on his part, as a 
defense against the specific execution thereof. 

Proofs were taken and read at the hearing, from which the court 
inferred that the agreement between the defendants was made in con- 
sideration of an intended marriage. 

W .  H. Haywood f o ~  plaintif. 
Seawell for def endads. 

TAYLOR, C. J. The case is that the complainant is an illegitimate 
child of the defendant's wife, and he alleges that immediately before the 
intermarriage of the defendant with his mother i t  was agreed upon 
between them, and in consideration of the marriage, that a slave and 
some chattel property belonging to his mother should be settled upon 
him and given to him when he arrived at the age of 21 years, subject to 
certain limitations. . 

The promise to give the negro is admitted by the defendant Davis 
and wife, and that they executed a writing to that effect. The con- 
sideration of the promise is denied by Davis and admitted by his wife; 
and the whole circumstances of the case render i t  probable that her 
agreement to marry him was the motive that induced his compliance 
with her request, for though she had lived with him several years before, 
and had children by him, yet without a marriage he had not a complete 

control over her property; and immediately after the writing was 
( 14 ) executed the marriage took effect. The defendant Susan had 

children by her former husband, all of whom were provided for, 
and the defendant Davis was in circumstances fully sufficient to provide 
for the issue he had by her. The complainant was the only one of her 
children not provided for, and it was perfectly just and natural that she 
should stipulate for some provision for him before she finally surrendered 
her property to another husband. 
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If the paper signed had been executed with the formalities of a deed, 
and actually transferred the property, it would have been competent for 
this Court to give effect to i t  as between the parties, although it were 
voluntary, according to the distinction stated in Ellison v. Ellism, 6 
Vesey, 662. If you want the assistance of chancery to raise an interest 
by way of trust, on a covenant or executory agreement, you must have a 
valuable or meritorious consideration; for the Court will not constitute 
you cestu i  que  t m t ,  when you are a mere volunteer, and the claim rests 
in covenant, as to transfer stock. But if the actual transfer be made, 

i the equitable interest will be enforced; for the transfer constitutes the 
relation between trustee and cestui  que  t rus t ,  though voluntary and 
without consideration. There are cases, too, where a voluntary bond has 

I been supported by a decree. 1 Vernon, 427; 3 P .  Wms., 22. If the 
complainant is considered as a volunteer, it may be doubted whether he 
can come into this Court to raise a trust for his benefit; and although 
I believe there are no cases to be found extending the marriage con- 
sideration to illegitimate children, yet under the circumstances of this 
case, as influenced by the diversity of the law in this State from that of 
England, I think the complainant ought to have relief. 

The natural obligation of a parent to maintain his illegiti- ( 75 ) 
mate offspring cannot be doubted (Puffend, 6, 4, ch. 11, sec. 6 ) ,  
and the defendant Davis, in this case, succeeded to the duties and 
obligations of his wife by virtue of the agreement made before the 
marriage, and in consideration of his acquiring a right to her property. 
Bastards may take a gift from their parents, where they are sufficiently 
described; they may take by devise, if they have acquired a name by 
reputation. They are not considered as children for whom the con- 
sideration of blood would raise an use; yet on an estate otherwise, 
effectually passed, an use may as well be declared to a bastard, being 
in esse and sufficiently described, as to any other person. I n  those cases 
in which the conveyance being taken in the name of the child is held an 
advancement for and not a trust in the child, the principle is that the 
parent was bound to provide for the child, and, having directed the 
conveyance to be in his name, is presumed to have intended to discharge 
such moral duty. If such be the principle, it will follow that wherever 
such obligation exists in the parent, the beneficial interest shall inure 
to the child. "The obligation does extend to an illegitimate child, and 
consequently I should conceive him to be within the principle, and 
entitled to the benefit," 2 Fonb., 129. ('Past seduction (says Chance l l o r  
E e n t )  has been held a valid consideration to support a covenant for 
pecuniary reparation; and the innocent offspring of criminal indulgence 
has a claim to protection and support which courts of equity cannot and 
do not disregard." 
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According to the law of England, bastards are incapable of being 
heirs. They are considered as the sons or children of nobody, and no 
inheritable blood flows in their veins; and, therefore, if there be no other 
claimant than such illegitimate children, the land shall escheat to the 
lord. They can have no other heirs than the issue of their own bodies; 

for as they are considered the children of nobody, there can be 
( 76 ) no ancestors by whom a kindred or relation can be made. The 

reason of excluding them from the right of inheritance is on 
account of the uncertainty of their ancestors. But our Legislature, 
wisely considering that this rule ought not to extend to cases where there 
is no uncertainty, as the mother of a bastard, has made them inheritable 
to their mothers, and to each other. 2 Revisal, ch. 522. 

The law establishing the succession to intestates' estates, founded on 
the presumed will of the deceased is that if he had made a provision in his 
lifetime it would be such as the law prescribes-that he would have done 
that which is equally prompted by natural inclination and duty; and i t  
is one of the first duties that we take due care for the maintenance of 
those whom nature teaches us to cherish with peculiar affection. 

The law having thus rendered illegitimate children capable of inherit- 
ing to their mother, would be untrue to itself were it to refuse an 
enforcement of the expressed will of the mother in her Lifetime, in a case 
where the complainant is the only one of her children unprovided for. 
I conclude, therefore, that here is a meritorious consideration, founded 
on the recognized relation in which the complainant stands to his mother 
and her husband, and that there ought to be a decree for him. 

PER CURIAM. Decree according to the prayer of the bill, a& give the 
plaintiff his costs. 

Cited: Fairly v. Priest, 56 N. C., 386; Burton v. Belvim, 142 N.  C., 
153; Harrrell v. H a g a ,  147 N .  C., 115; Sanders v. Samders, 167 N.  C., 
319. 

( 77 1 
HENRY BRANSON v. ELIZABETH YANCY, MARK COOKE, AND 

HENRY COOKE. 

1. A widow who after the death of her husband occupies his residence, his 
children, some of them of age, living with her, is under no obligation to 
pay the taxes accruing thereon between his death and the assignment of 
her dower. 

2. Therefore, a purchase by her of the premises, for such taxes, made after the 
assignment of dower, without actual fraud, will not be set aside in favor 
of her husband's creditors. 
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From WAKE. The original bill, which was filed on 3 September, 
1817, stated that Sterling Yancy died intestate in January, 1815, seized 
of two lots in the city of Raleigh, on which he resided at the time of his 
death, leaving children his heirs at law, some of whom were of full age 
and others infants, and the defendant Elizabeth, his widow; that dower 
in the said lots was assigned to her, under which she entered and became 
seized thereof as tenant in dower ; that a judgment was obtained against 
the heirs of Yancy on a scire facias in a suit against his administrator, 
wherein the plea of plene administravit was found for the defendant; 
that'an execution on that judgment had been levied on the lots in ques- 
tion, and that the plaintiff had purchased of the sheriff under that execu- 
tion; that about the time of the plaintiff's purchase, the taxes assessed 
by the commissioners of the city of Raleigh upon said lots became due, 
and were suffered by the defendant Elizabeth to remain unpaid; that 
the defendant Elizabeth continued to occupy the lots after the death of 
Sterling Yancy, as well before as after the assignment of dower; that 
by a private act of the General Assembly, passed in 1803, for the govern- 
ment of the city of Ralpigh, it was enacted "that every tenant 
occupying a house, etc., within the said city shall be liable to pay ( 78 ) 
the tax herein laid upon such house, etc., and on failure of the 
proprietor of any lot to pay the annual tax thereon, by himself, tenant, or 
agent, on or before 1 August in each and every year, the commissioners 
of the said city are hereby authorized to sell the same at public vendue." 
That by a subsequent act, passed in 1806, it was enacted "that in all 
cases where the owner of any lot, etc., in the said city, or the occupants 
thereof, shall fail to pay the taxes, etc., the commissioners of said cjty 
shall cause to be sold so much of said lot as shall be sufficient to pay the 
taxes due thereon, and no more." The plaintiff insisted that the defend- 
ant Elizabeth, being an occupant of the said lots, was bound to pay the 
taxes thereof; but that, instead of doing so, she had combined with the 
other defendants to defraud the creditors of Yancy, and the plaintiff in 
particular, and had not only neglected to pay the taxes, but had fraudu- 
lently procured the whole of the lots to be sold for the taxes due for 1815, 
and to be bought in by the defendant Henry Cooke, who had conveyed 
them to her. 

The bill prayed a discovery, and that the defendants Elizabeth and 
Henry might be declared to be trustees for the plaintiff, andsthat all 
deeds executed in furtherance of the fraudulent combination might be 
delivered up to be canceled. 

The bill was taken pro confesso as to Henry H. Cooke, who was 
examined as a witness, under an order to that effect. 

The defendant Mark Cooke, against whom no decree was prayed, in 
his answer denied all knowledge of the matters set forth in the bill. 

55 



I N  THE SUPREME COURT. [I6 

The defendant Elizabeth Yancy, ia her answer, denied the plaintiff's 
title to be valid, but alleged that i t  was defective and void-a judgment 

against the heirs having been taken by default, some of whom 
( 79 ) mere infants. She admitted the death of her husband, as charged, 

and stated that her dower was assigned on 23 October, 1815, and 
that the sale for taxes took place on 8 November following; and insisted 
that the several acts of Assembly recited in the bill imposed upon her 
no obligation to pay the taxes charged upon the lots. She denied all 
fraud or combination for the purpose of procuring a sale of the lots for 
the taxes, and averred that she knew nothing of the sale, or of the 'pur- 
chase by Henry Cooke, until after it was over, but admitted that Henry 
Cooke had received from her the amount he gave for the lots, and had 
assigned to her, and that she had obtained a deed from the commis- 
sioners, of which the plaintiff had notice before his purchase; and she 
claimed to hold discharged of any trust for the plaintiff or any one else. 

This answer mas fully supported by the testimony of Henry R. Cooke 
and the other proofs taken in the cause, by which i t  appeared that the 
widow and children of Yancy lived on the lots after his death and until 
the execution sale. 8 

The private acts of the General Assembly for the government of the 
city of Raleigh, and the by-laws of that corporation, were filed as 
exhibits. By them it was proved that the city taxes attached upon all 
the property within its limits on 1 April in every year. 

W .  H. Haywood f o r  plainti f .  
Gaston & Badger for defendants. 

HALL, J. I t  is stated that Sterling Yancy, the owner of the lots in 
question, died about January, 1815, leaving his widow and children in  

possession thereof; that judgment was obtained against his ad- 
( 81 ) ministrator, from which process issued against the lots in  the 

hands of the heirs, and that the complainant became the pur- 
chaser; that the lots were sold for taxes about 8 November, 1815; that 
the deed for them was made by consent of the purchaser to the defendant 
Elizabeth, and that the widow's dower was laid off between the courts 
which sat in August and November. 

I t  must be admitted that all the right the heirs at  law of Sterling 
Yancy had in  the lots in dispute was acquired by the plaintiff when he 
became the purchaser of them. I t  is therefore necessary to ascertain 
what that right was. Upon the death of Sterling Yancy, the title to the 
lots descended to his heirs at  law, who, together with the widow, were 
in  possession of them. They descended, however, to the heirs at  law 
subject to the widow's right of domer; but until domer was allotted to 
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her, the title to then1 was in the heirs. By the act of 1803, made for the 
government of the city of Raleigh, it was required that all taxable prop- 
erty should be given in on or before the first of April. By the same act 
it is declared "that every tenant occupying a house or houses, lot or lots, 
shall be liable to pay the tax laid upon such house, etc., and on failure 
of the proprietor of any lot to pay the annual tax thereon, etc., on or 
before 1 August in every year, the commissioners of the city are author- 
ized to sell the same." etc. The act of 1806. also made for the novern- 

u 

ment of the city of Raleigh, declares "that in all cases where the owner 
of any lot, or the occupants thereof, shall fail to pay the taxes, so much 
of such lot as shall be sufficient to pay the taxes shall be sold." 

I think but little doubt can be entertained that the heirs at  lam of 
Sterling Yancy were the tenants and proprietors of the lots, within the 
words and meaning of both these acts. I t  was their duty, then, to 
give in  their lots as taxable property on 1 April, and to pay the ( 82 ) 
taxes before 1 August in  the same year. This, however, was not 
done, and the lots were afterwards sold, before the purchase made by 
the complainant. At the time of his purchase the heirs at law had no 
right to the property; i t  had been lost by the sale for the taxes. 

We are next to ascertain what remedy the complainant has against the 
widow. 

At common law the widow was entitled to her quarantine, and in the 
meantime to be supported by the heir;  and before the expiration of her 
quarantine it was the duty of the heir to put her in possession of her 
dower. Our law makes provision for the widow's support for one year, 
and points out the mode by which she shall be put in possession of her 
dower. By  these laws the right of the heirs and the widow are not 
altered; perhaps the time of her quarantine is thereby enlarged. Before 
the widow has her dower allotted to her she is a mere occupant ; she has 
no right or title to the land, or to one part of it in  preference to another; 
she has a right to dower in  one-third part of it, but what third part that 
may be depends upon the allotment of it, and when that is made, she 
claims and is in under her husband. I n  the present case the widow was 
not bound to give in the land for taxes, nor was she bound to give in  
one-third of it. It is true, she was an occupant, but the heirs at  law 
were occupants, also, and the legal title was in  them. When the land 
was sold for taxes, that sale divested the right of the heirs, and her 
claim to dower was swept off with it. The purchaser for the taxes had 
a preferable right to either of them, and for this the widow was not 
blameable; because if she was not bound either to enter the land for 
taxes or to pay them, of course for not paying them she was in no fault;  
if she was in no fault, i t  is difficult to see how she committed one in  
taking a deed from the officer who sold them for the taxes, by the consent 
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( 83 ) of Cooke, who bid them off. I t  is then upon that right she 
stands, and her dower right forms no part of it. I t  is not material, 

when the con~plainant purchased, whether he had notice of the sale to 
Cooke or not. H e  does not deny it, and she states in  her answer that he 
had notice. The bill prays that she may be held as a trustee for the 
complainant, and compelled to convey her title to him, because she 
fraudulently acquired that title. This, I think, is not established either 
by the law or the fact of the case. I t  mill be understood that no opinion 
is given on the mlidity of her title. m h a t e ~ ~ e r  it is, I am of opinion 
she should not be deprived of it by the decree of this Court. Neither is 
it intended to give any opinion on the plaintiff's title at law, in case that 
of the defendant was removed 'out of his way. 

I am of opinion the bill should be dismissed. 

TAYLOR, C. J., concurred in opinion with HALL, J. 

HENDERSON, J., dissenliente: Mrs. Yancy continued to occupy the 
house and lot on which her husband l i ~ e d  at the time of his death, ~vhich 
happened in January, together with her children, the heirs at lam of her 
husband, some of whom were of full age and some were infants. Her 
dower i n  one-third of the lot mas, on her petition to Wake County Court, 
assigned to her between the courts in  August and Kovember. The city 
laws attached on the property (or occupiers) on the first day of April, 
and the tax became payable some time in  the summer. The whole lot 
was sold in  Rovember for the taxes of that year, which were then unpaid, 
without her privity or knowledge or contrivance, and Cooke became the 
purchaser for the amount of them, and communicated to Mrs. Yancy 
the benefit of his purchase, directing the city commissioners to convey 

to her, which has been done. There has been no fraud (as far  
( 84 ) as i t  appears) in anyone. No communication took place between 

Cooke and Mrs. Yancy, either directly or indirectly. The pur- 
chase m7as made by him to save the property, and from motives of kind- 
ness to Mrs. Yancy. The only fault was in  the omission to pay the 
taxes. Branson, who claims to be a purchaser at an execution sale 
against the heirs of Yancy, prays that this title thus derived from the 
sale for taxes may not be set up against him. There is an objection to 
the validity of his purchase, the judgment against the heirs being taken 
at  the first term, by default, some of them being infants. 

I am inclined to believe that the prayer of the plaintiff is reasonable. 
I t  was the duty of the occupant to keep down the incumbrance, and any 
acquisition of title made by her, growing out of her omission, is for the 
benefit of all concerned. I n  the adjustment of accounts, for instance, in 
this case between Mrs. Yanoy and the heirs, as to the rents and profits, 
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from her husband's death to the assignment of dower, she could not set 
up any claim against them for more than two-thirds of the taxes paid by 
her, leaving one-third to fall on her dower right. If she has no such 
claim against the heirs, she has none against   ran son, if he is substituted 
to them; which depends on the validity of his purchase. I think Mrs. 
Yancy continued the occupation until the assignment of dower, in con- 
sequence of her dower right. Had she occupied the lot through the 
mere courtesy of the heirs, together with them, or was she only exercising 
her quarantine right as a courtesy and a bounty of the law, the heirs 
could not have imposed the payment of the taxes on her as a duty; the 
gratuity must be made complete. The quarantine is allowed for a short 
time (forty days in England), that she may not be destitute of a home 
before dower is assigned. I do not think that Mrs. Yancey's occupation 
on the first of April was of that character; it was in consequence 
of her right to dower. Nor do I believe that it is competent for ( 85 ) 
her to object to the supposed defect in Branson's title. She pur- 
chased for the benefit of all concerned, thereby professing that her 
omission, however innocent, should injure no one. Branson is not a 
mere officious intermeddler; he has at least an apparent title, and asks 
only a fair opportunity of asserting it in a court of law. As to two- 
thirds of the lots, that is, that part which was not and could not be 
assigned as dower, I think that ;either Branson nor the heirs have any 
cause of complaint; for as to that, she did not and could not occupy it in 
consequence of her right of dower or expectation of its assignment to her. 
I for a moment thought that the heirs should have been made parties, 
but no decree is prayed against them, nor can I see how their rights 
are affected. 

I t  is with much deference to my brothers that I express this opinion; 
but entertaining it, it is my duty to avow it. 

PER CURIAM. Let the bill be dismissed without costs. 

JUNE TERM, 1827 
REGULA GENERALIS. 

I t  is ordered that hereafter the causes on the equity side of the Court 
shall, before the causes on the law side are taken up, be heard and 
disposed of; and that the clerk keep separate dockets of the equity and 
law cases pending in this Court. 
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DAVID J. WHITE AND ANN J. COLVIN v, WILLIAM H. BEATTIE, 
EXECUTOR OF ANN J. WHITE. 

1. A bequest of a negro of a particular description, with a direction to the 
executor to purchase one, rather than divide families, is a pecuniary 
legacy. 

2. Although specific legacies do not abate in favor of those which are pecu- . 
niary, yet where the testatrix bequeathed all her property specifically, and 
directed two negroes to be purchased for A. and B. : I t  was held, upon a 
deficiency of assets, that all the legacies must abate ratably. 

From NEW HANOVER. The plaintiffs in their bill set forth the will of 
the defendant's testatrix, of which the following is a copy: 

"When I am dead, I wish my brother W. H. B. to have my man Will, 
to do as he pleases with him, during his natural life. After that, I wish 
him to go to my brother H. G. W., to do as he pleases with forever. To 
the children of W. H. B. I leave little Flora and her children, to be 
equally divided among them. To H. W. B., Grace and her child, to  do 
as he pleases with. To 8, I. W., daughter of H. G. W., big Flora and 
her whole family that T own, I leave to her. To J., and J. P., $100 to 
each. To David J .  White, a likely negro boy, between 8 and 10 years 
old. To Ann J. Colvin, a likely negro girl, between 4 and 5 years old. 
The graveyard walled in, a tombstone put over my mother and 
self, etc., etc. To R. W., my clothes. To ,4. J. W., my books. ( 88 ) 
To M. A. B., the furniture of my room, say bed, drawers, etc. 
P a y  all my just debts. I would rather you would buy negroes for 
David J. White and Ann J. Colvin than to separate families. I wish all 
this done at once, so as to save their being scattered." 
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The plaintiff insisted that the legacies left them were specific, and in 
case of a deficiency of assets ought not to abate in  proportion to the 
others; and that if they were not specific, that there were assets sufficient 
to satisfy them. The prayer of the bill was for an account and payment 
of the legacies. 

The defendant insisted that the legacies to the plaintiffs were general; 
that all the property of his testatrix was specifically bequeathed, and that 
there were no slaves of the kind bequeathed to the plaintiffs; denied 
assets, and rendered an account, from which, after exhausting the assets 
not specifically bequeathed, a balance appeared due the estate. 

The cause was heard upon bill and answer. No counsel appeared for 
either party in  this Court. 

TAYLOR, C. J. The two questions presented for decision by this record 
are not of very easy solution, and the labor and difficulty have been 
increased by the want of counsel to argue them and the absence of all 
reference to authorities. 

The first question is whether the bequest to D. J. White of a likely 
negro boy, between 8 and 10 years old, and the bequest to A. J. Colvin 
of a likely girl between 4 and 5 years, be specific or general legacies; 
for it is too clear to require a moment's examination that the legacies of 
slaves to the other legatees are all specific. 

The other question is whether, if they should prove to be general 
legacies, the specific legatees are liable to abate pro rata for the purpose 
of making them good, in the case which has occurred of a deficiency of 

assets to purchase them. 
( 89 ) On the first question the familiar definition of a specific legacy, 

in  which all the writers concur, is that i t  is the bequest of a par- 
ticular thing, distinguished from all other things of the same kind-as 
of any chattel that would vest immediately upon the assent of the 
executor. Hence, money may be a specific legacy, if properly described, 
as a ,sum of money deposited in a chest or bag, or in the hands of a 
particular person. But if a sum of money is bequeathed, to be laid out 
i n  the purchase of lands, or to be vested in particular securities, it is a 
mere pecuniary legacy; for the legatee cannot, in  that case, sever that 
from the general fund, so as to establish a right to the identical sum in 
specie. And this he must be able to do in order to make his legacy 
specific. Thus, in a bequest of stock, if the testator owned it at the time, 
i t  is specific; more especially if i t  can be collected from the will that the 
testator intended to confine the bequest of the stock he had on hand at 
the time of his death-as if the legacy be of my stock, or part of my 
stock, or in  my stock. Ashburner 1 ) .  McGuire, 2 Brown's C. C., 112. 
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But if a testator did not own the stock when he made his will, or died, 
but directed it to be purchased out of his personal estate for particular 
persons, on the question whether these legacies mere specific or pecu- 
niary, it mas held by the Court that they were pecuniary. Gibbons v. 
Hall, 1 Dickens, 324. I f  in the case before us there had been negroes 
belonging to the estate of the ages described in the will beyond those 
allotted to the specific legatees, which the executor might have delivered 
over to the plaintiffs without separating families, they would haye been, 
without doubt, specific, although not particular chattels specifically 

I 
described and distinguished from all other things of the same 
kind; but comprehended within the second class of specific lega- ( 90 ) 
cies, described by Lord Hardwicke as something of a particular 
species which the executor may satisfy by delivering something of the 
same kind, as a horse, a ring, etc. Purse v. Snaplin, 1 Atk., 415. 

These authorities, and the reasoning extracted from them, lead me 
to the conclusiod that the legacies to the plaintiffs are general and pecu- 
niary; and here begins the real difficulty of this case, for i t  is i claim on 
the-part of pecuniary legatees to make specific legatees abate, upon a 
deficiency to pay the first-mentioned legacies; whereas the commonly 
received opinion is that the advantage specific legatees have over pecu- 
niary ones .is that they are not compellable to abate upon a deficiency 
of assets to pay general legacies. This is the general rule. 2 Vesey, 56. 
And upon first reading the case, it appeared to me that the lam was 
decidedly against the plaintiffs. But upon a more attentive considera- 
tion of the will, and the situation of the estate, and upon an anxious 
search of the authorities, I think the plaintiffs are entitled to what 
they ask. 

I t  was the manifest intention of the testatrix that all the legatees 
should have their legacies, if the estate was sufficient. They were all 
equally objects of her bounty; and if the specified legatees receive their 
respective shares in full, that intent, and that bounty, will be frustrated. 
And what seems a conclusive proof of this is that she had bequeathed all 
her negroes to the specific legatees, so that from what she had then 
bequeathed the two slaves intended for the petitioners must have been 
deducted, if it could have been done without separating families; for so 
I understand the direction to her executors. Circumstances might be 
such at her death that two negroes of the description bequeathed to the 
petitioners might be unconnected with family ties, by the death of their 
parents or others;.and in the occurrence of that state of things they 
were to be allotted to the petitioners from the negroes bequeathed. 
But if that should not happen, they were to be purchased from ( 91  ) 
the residuum of her estate. 
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I t  does not appear that the testatrix owned anything but what 'she 
disposed of by her will. There is no proof that she was entitled to any 
real estate, nor that she had any reason to believe that there would be a 
residuum of the personal estate after the payment of debts and legacies. 
On the contrary, the accounts exhibited by the executor show that he 
mas, until a very late period, and even after the account was stated, in 
advance to the estate to the amount of several hundred dollars. Unex- 
pected circumstances have replaced his advances, except to an incon- 
siderable amount; but he is still a creditor. 

These views of the subject impress it forcibly on my mind that it is 
essentially just and equitable, and in furtherance of the undoubted 
intention of the testatrix, that the petitioners should receive their leqa- - 
ties, or a t  least a ratable proportion of them, with the other legatees. 
But this belief would not for a moment incline me to violate or disregard 
any rule of law to effect objects, however desirable. I t  could not be 
expected that much authority could be brought to bear on a case marked 
with such special circumstances; but I have found one which appears to 
be entirely and fully applicable to this case, the correctness of which 
has since been frequently recognized by writers of established reputation, 
and the illustration it affords adopted and applied to the establishment 
of that exception to the general rule by which alone these petitioners 
could have relief. "But if a man devises specific and pecuni&y legacies, 
and afterwards says that such pecuniary legacies shall come out of all his 
personal estate, or words tantamount; or, if there is no other personal 
estate than the specific legacies, they must be intended to be subject to 
the pecuniary legacies; othervise, he must mock the legatees." Sayer v. 

Sayer, Prec. Chan., 393. 
( 92 ) A very accurate writer on the law of legacies cites the case 

thus: ((A case may happen in which specific legatees will be 
obliged to share, in  favor of pecuniary legatees. Suppose, the?, a person 
possessing a personal estate at B. and C. only, bequeath it specifically 
to D. and E., and then gives a legacy to F. generally; the personal estate 
at  B. and C. will be liable to the payment of this legacy, as there never 
was any other fund out of which E.'s legacy could have been satisfied." 
1 Roper on Legacies, 418. The same case is cited by Mallow in his 
Treatise on Equity, edited by Fonblanque, 2 vol., 377, and by Toller on 
Executors, 266, and is nowhere, that I have discovered, doubted or 
denied. 

There never was in  the case before us any other fund out of which the 
general legacies could be satisfied except the specific bequests; and, there- 
fore, I think it applies strictly to this case. ;My opinion is in  favor of 
the petitioners; and an account should be taken of the respective value 
of the specific and general legacies, and an account of the assets. 
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PER CURISM. Let the master ascertain the value of the specific lega- 
cies, and of those to the plaintiffs, and let him make an account of the 
assets not bequeathed. 

Cited: White v. Green, 36 N.  C., 53; Biddle v. Carrozuay, 59 N .  C., 
100, 104; Heath v. il~cLauelzlin, 115 N. C., 402. 

Overruled, as to 2d headnote, White v. Beattie, post, 324. 

JOHN DAWSOS, JESSE A. DAWSON, AKD MARTHA DAWSON v. SALLY 
DATVSON, EVELINA ALSTON, AND GEORGE .ALSTON. 

1. Defective voluntary conveyances are not aided by a court of equity; but 
those rights which vest under them are protected. 

2. There a tenant in common of slaves voluntarily conveyed all d a particu- 
lar kind which might fall to his share upon a division, and then fraudu- 
lently contrived that none of that kind should be allotted to him, a divi- 
sion, made with this fraudulent intent. was held to be inconsistent with 
the rights which the deed vested in the donees. 

From HALIFAX. The case made by the bill was that Harry Dawson, 
the husband of the defendant Sally, died learing a will, by which he 
bequeathed his negroes to his wife and her sister, the defendant Evelina, 
as tenants in common, a moiety to each; that letters of administration 
with the d l  annexed issued to the defendant George, a brother of the 
two legatees; that the defendant Sally, by deed executed 5 March, 1824, 
in  consideration of the natural low and affection which she had to the 
plaintiffs John and Jesse, brothers of her deceased husband, conveyed to  
them all the negroes which belonged to her husband before his marriage 
which might fall to her upon a division betveen her sister and herself. 
The deed reserved to the donor a life estate in the negroes, and provided 
that the donees should pay to the plaintiff Martha one-third of their 
value. The bill then charged that the defendant George caused a division 
of the slaves to be made between the legatees under an order of the 
county court; that at  the time of making the division the commissioners 
were notified of the interest which the plaintiffs held under the deed 
from the defendant Sally, and were requested either to make a division 
by chance, after d i d i n g  the negroes into two lots, without any regard 
to the fact of their being either the property of Harry Dawson or 
of the defendant Sally before their intermarriage, or by allot- 
ting them indiscriminately, first to one of the legatees, then to the ( 94 ) 
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other; or to divide them in any fair  and equitable manner. But that 
the defendant George, with an intent to render the deed of the defendant 
Sally to the plaintiffs John and Jesse ineffectual, fraudulently procured 
the commissioners to allot the defendant Sally all those negroes which 
belonged to her before her marriage, and to the defendant Evelina all 
those which, before that time, belonged to the testator, and had delivered 
the negroes in  pursuance of this unjust and fraudulent division. 

The prayer was that the division thus made might be set aside, and 
the defendant George compelled to divide the negroes again upon just 
and equitable principles. 

A demurrer to the bill was filed by the defendants, which was on the 
Spring Circuit of 1827 sustained by RUFFIN, J., and the bill dismissed. 

' 

Whereupon the plaintiffs appealed. At June Term, 1821, the cause was 
argued. 

Guston for p l 8 m t i f s .  
Badger for defendants. 

HENDERSON, J .  Voluntary executory agreements receive no aid either 
from courts of law or of equity. The parties stand upon their rights, 
such as they are; and hence it is a maxim that defective voluntary agree- 
ments will not be aided in a court of equity; any reformation of a con- 
veyance being an execution of the original agreement, so fa r  as the 
conveyance is varied. The same motive which induces a court to refrain 
from enforcing an agreement, no part of which is executed, prevents i t  
from enforcing any part of it. The want of a consideration is therefore 
universally a good defense to a bill for rectifying a voluntary convey- 
ance or enforcing a voluntary agreement. 

Where, however, the conveyance is complete, and property passes or 
rights are vested by it, that property or those rights are guarded and 
protected, notwithstanding there was no consideration for passing or 
raising them. 

The question presented by this demurrer, therefore, is, Does this bill 
seek for other rights than those created by the conveyance, or does i t  
only seek for the security and protection of those which the deed has 

already given to the plaintiffs? 
(100) The deed transfers to the plaintiffs such of the slaves as had 

belonged to the husband of the donor, and which should be 
allotted to her upon a division between her sister and herself. This is a 
gift of slaves in presenti, m-ho were to be designated by an act in futuro. 
I f  upon the division none of the kind were allotted, nothing ~ a s s e d ;  if 
any such were allotted, they did pass. The right to call for this division 
did not arise from any promise made by the donor that she would divide; 
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for then it is admitted that a consideration would be necessary to sup- 
port i t ;  but it arose as a necessary incident to the right of property 
created by the deed. If anything passed by the deed, it diminished the 
property of the donor, and destroyed the power of making such a division . 
as she pleased, which, as owner, she possessed before its execution, and 
imposed upon her the obligation of regarding the interest of the donees. 
I f  this is not the case, and she is at liberty to divide as she pleases, the 
deed might be made by her perfectly ineffectual, as she could at once 
have assigned to her sister all the slaves which belonged to her husband, 
and thus entirely defeat the gift. A difference cannot be perceived 
between such a division and the one complained of; for it is clearly 
illusory, and defeats the rights of the donees-if not to the same extent, 
certainly it does in some degree, which, in principle, is as objectionable 
a s  the total frustration of the gift. I t  has been likened to the case 
where a man grants all the corn he may grow (or, to use the common 
phrase, make) in a particular field. Although he cannot be enforced to 
cultivate that field, yet he shall not actively interfere for the purpose 
,of defeating his gift or grant, by wantonly destroying the corn growing 
there. But this, it is said, would be a wanton act, and one to . 
which self-interest does not prompt, as it does in the present case. (101) 
True, but i t  is as equally inadmissible to pursue our own interest 
at the expense of the rights of others as i t  is wantonly to destroy those 
rights. The principle is that 1 may, by a rightful act, take care of 
myself, although I may the~eby injure another. All laws, human or 
divine, allow this; but I cannot do this by a wrongful act. But this, it is 
said, is begging the question; and it is insisted that the division com- 
plained of is not a wrongful act. That act, however, cannot be rightful 
which entirely destroys and renders of no effect a gift or transfer passing 
property which, if permitted to operate in the usual and ordinary way, 
would produce a probable benefit to the donee; and i t  is obvious that the 
probable effect of the deed would be beneficial, as it required a combina- 
tion to prevent its ordinary result. 

As soon as this gift was made, if the deed was not a perfect nullity, 
.certain rights were created by it in the donees. I t  is true, they were 
contingent, as to the particular subject upon which they would attach; 
but it would be strange to allow the right and at the same time place it 
out of the protection of the law. 

Such is my view of the case. I have considered the deed as if fairly 
obtained, and that there has been a fraudulent combination to obstruct 
its fair and usual operation. But I must observe that I have had, and 
still have, difficulty upon it. I am disposed to overrule the demurrer, 
without prejudice and without costs. 
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HALL, J. When it is said the deed i n  question is voluntary, that i t  
was given upon no consideration, it seems difficult to adduce reasons why 
the Court should proceed in the case, and grant relief. The old beaten 
ground, long since occupied by the courts of equity, not to aid voluntary 
conveyances, seems to render any reasons that might be urged to show 

that the bill should be dismissed as both trite and unnecessary. 

(102) But fraud in making a division of the negroes is alleged. The 
deed,of gift was certainly given upon a contingency. There was 

something like a blank to a prize; something like an appeal to the doc- 
trine of chances. I f  the division of the negroes is set aside for fraud, 
and there is to be another drawing of the lottery, the nianagers or com- 
missioners must be instructed in the next division which they make, in 
order to protect the interest of the plaintiffs, or fraud mill be again 
alleged. Indeed, to avoid fraud altogether, an equal division of the 
negroes ought to  be made between Mrs. Dawson and her sister; for if 
we depart from the case as the parties have made i t  by deed, there is no 
stopping place between that and allowing the plaintiff a full share of the 
negroeq in  dispute. The parties themselres might have so inserted it 
in  :he deed, but we see they hare not done so. And by this mode of 
proceeding the plaintiffs will be placed upon much more favorable 
ground than they stand on in the deed of gift made to them. They will, 
in fact, be made to draw a prize, when they have not paid for a ticket. 

TAYLOR, C. J., concurring in opinion with HENDERSON, J., it mas 
ordered that the decree below be reversed and the demurrer overruled, 
without prejudice and without costs. 

Cited: Love v. Belk, 36 N. C., 1 7 3 ;  Pozvell v. Jforisey, 98 K. C., 489, 

ROBERT DONALDSOX v. THE PRESIDENT, DIRECTORS, AND COM- 
PANY OF THE STATE BANK, R. STRANGE, ET AL. 

1. A deed to a copartnership vests the property in the concern, not in the 
individual members. Each takes an entirety, and, by his own deed, can 
only convey his right to the residue after a settlement of the copartner- 
ship accounts. 

2. A creditor who takes an encumbrance to secure an antecedent debt, without 
releasing a surety, is not such a purchaser as is protected by want of  
notice. 

3. ,4 mere creditor, who has uot obtained a lien by judgment, has no right 
to ask the aid of a court of equity to follow the property of his debtor. 
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4. When lands conveyed to D. M. & Co., and also to M. in trust for D, M. & 
Co., were conveyed by M., who died insolvent, indebted to the company, 
and without personal representation, to secure his individual debt: I t  
was held, upon a bill filed by a creditor of the copartnership to subject 
this property-first, that nothing pass~d by the deed, in the land conveyed 
to D. &f. & Go. 

5. Secondly, that the creditor of M. was not a purchaser for value, within the 
meaning of the rule which protects them when they are not affected with 
notice. 

6. Thirdly, that no decree could be made founded oil the fact that M. was a 
debtor to the copartnership, until his estate was represented. 

7 .  Fourthly, that the plaintiff, not having established his demand, and having 
no lien, had no right to ask a court of equity for assistance. 

From CUXBERLAND. The bill alleged that Robert Donaldson, John 
McMillan, and James Thorburn, in 1803, entered into copartnership 
under the name and style of Donaldson, McMillan & Go.; that in  the 
course of their business they acquired real estate, which was either pur- 
chased upon speculation with the partnership funds or mas taken as 
security for debts dne i t ;  that, from accident or mistake, or because the 
matter mas not considered of importance, the assurances for the land 
thus acquired were not always made to the copartnership by its 
name, but were some,times thus made, at others to Robert Donald- (104) 
son and John McMillan as tenants in common, and i n  some 
instances either to Donaldson or to McMillan, in sweralty, as the one 
or the other happened to be the actire agent in the purchase and assur- 
ance; that the copartnership was dissolved in  1808 by the death of 
Donaldson; that at  thk time of its dissolution it was insolvent, and was 
indebted to one Samuel Donaldson, of London, in a very large sum; 
that McMillan died in  1820, also insolvent, and indebted to the copart- 
nership, and that he had no personal representative. The bill then 
averred that the executors of Samuel Donaldson, who died i n  1813, for a 
valuable consideration had assigned to the plaintiff the debt due their 
testator by Donaldson, McMillan & Co.; that Thorburn, the surviving 
partner, who was a defendant, had admitted this debt to be due, and i n  
part payment thereof had assigned to the plaintiff all the interest which 
vested in  him as surviving partner in the real estate in question. I t  was 
then charged that McMillan, before his death, had conveyed the land 
thus acquired with the partnership funds to the defendant Strange and 
one John Winslow, in  trust to secure the payment of his individual debt 
due the defendant the Bank of Cape Fear;  and after discharging that, 
then in trust for other creditors; that Winslom was dead, and that the 
land remained in the hands of the defendant Strange, unsold. I t  was 
insisted that McMillan was a trustee, of the lands thus acquired, for the 
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creditors of Donaldson, McMillan & Co., and that the defendants had 
notice of that trust. The prayer was that the defendant Strange might 
be compelled to convey to him all the estate he held under the deed from 
McMillan, and that all other parties having any interest in the land 

might join in the conveyance. 

(105) The heirs of Donaldson and of McMillan, and also the persons 
beneficially interested in the declaration of trust made in the 

deed to Strange and Winslom, were made defendants, and either filed 
formal answer or disclaimers. The bill was taken pro confesso as to 
Thorburn. The defendant the Bank of Cape Fear admitted in its 
answer the conveyance of McMillan to Strange and Winslow, and that i t  
was in trust to secure a debt due i t ;  that some of the property thereby 
conveyed was ariginally assured to Donaldson, McMillan & Co.; but as 
to the fact that any part of that assured to McMillan was purchased with 
the funds of the copartnership, they denied any knowledge thereof, and 
put the plaintiff to the proof of i t ;  and they insisted that they were pur- 
chasers for value and without notice. The defendant Strange, in his 
answer, insisted upon the same facts, claimed no beneficial interest in the 
property, and submitted to such a decree as should indemnify him. 

Gaston and Hogg for plaintiff. 
Badger for Bank of Cape Fear. 

HENDERSON, J. This bill is filed by one who claims to be a creditor 
of the firm of Donaldson, McMillan & Co., and also the assignee of 
Thorburn, the surviving partner of that'firm. (Its object is to reach 
certain real estates, mortgaged or conveyed in trust by McMillan, one 
of the partners, to secure an individual debt, before that time owing by 
him, to the defendant the Cape Fear Bank. I t  alleges, and it is admitted 
in the answers, that some of the land was held by the copartnership 
under legal titles vesting the estate in it. The bill also alleges that there 
were other lands, the legal title whereof mas in McMillan, but that he 
held them in trust for the firm, having purchased them with the copart- 
nership funds and for its benefit. The defendants put the plaintiff 
upon proof of this trust, and allege that if there was one, they are pur- 

chasers for value and without notice. 
(106) As to that part of the property the legal title of which is in the 

company, the defendant has not the shadow of a claim until the 
debts of the firm are paid. Property thus situated is entirely unlike an 
ordinary joint tenancy. The partners have no moieties; the property 
resides in the company, not in the individual copartners. Each has only 
a contingent right to a part after the debts are paid and the copartner- 
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ship ended; and therefore the transfer of one of the partners only passes 
that contingent right. The copartnership takes the entirety. To pass 
anything but the contingent right-that is, to pass the estate-the first 
must convey, for that is the owner. I t  is something like an estate granted 
to husband and wife; they take by entireties, and not by moieties. I f  
the husband grants one-half, or the whole, nothing passes but by estoppel; 
and if the wife survives him, she takes the whole, notwithstanding the 
grant of the husband, for she is not bound by his estoppel. I f ,  therefore, 
McMillan is indebted to the firm to the value of this property, the de- 
fendant can claim nothing until the debt is satisfied. I f  the land, the 
legal title to which vested in  McMillan, was not held in trust by him for 
the copartnership, very clearly the plaintiff' has no right. I f  i t  was so 
held, the defendant took i t  subject to that trust, unless he discharges 
himself from it. H e  says that he is a purchaser for value without notice. 
From the case as i t  appears a t  present I am inclined to think that the 
defendant the Bank of Cape Fear is not a purchaser, for value, but a 
mere encumbrancer. For what value did the bank pay for the trust? 
Nothing; i t  was to secure a debt contracted before the trust was con- 
templated. As regards expenditure, the bank stood after as it did before 
the deed. H a d  the bank purchased with an antecedent debt, and no 
matter how old ( I  use the word purchased in  its vulgar sense), the 
extinguishment of the debt would have been value sufficient. Here the 
debt remains as i t  was before the conveyance. Had  the bank even 
released endorsers, I presume it would have been sufficient. 

But, the Court cannot decree for the plaintiff as a creditor, (107) 
because he had not obtained a judgment; he cannot pursue the 
property i n  the hands of the bank without obtaining a lien upon it. H e  
appears as a mere creditor, and nothing is clearer than that a mere 
creditor cannot pursue his debtor's property in  the hands of a third per- 
son. Nor can he sustain his claim as assignee to McMillan's part of 
the property, held by the copartnership, without showing that McMillan 
was indebted to it. However strong the evidence of this fact may be, 
unless the personal representatives of McMillan are before the Court, we 
cannot examine into it. His  insolvency and intestacy will not do i n  a 
case like this, for upon his indebtedness depends the plaintiff's right. 
Neither is the defendant prepared for a hearing. It is quite probable- . 
indeed, I am almost satisfied of the fact, from the uniform practice-that 
the bank had endorsers for McMillan7s debt, who were discharged upon 
taking the trust or mortgage. I am unwilling, therefore, i n  a case so 
important as this finally to decide it, in  its present state, but would 
recommend that i t  be remanded for the purpose of making amendments , 
and preparing proofs. 
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PER CURTAIL Let the cause be remanded to the court below, each 
party paying their own costs in this Court. 

Ci ted:  Bethel l  v. Wilson ,  21 N.  C., 613; Holderby  v. B l u m ,  22 N. C., 
52; B r i t t a i n  v. Quiet t ,  54 N.  C., 330; P o t t s  v. BZack.wel1, 56 N .  C., 454; 
M c K o y  v. Gil l iam,  65 N .  C., 133; Ross v. Henderson,  77 N .  C., 173. 

CHARLOTTE WARD, EXECUTRIX OF JOHN D. WARD, v. JOHN COFFIELD. 

1. A legacy which is equal to or larger in value than a debt due by the testator 
to the legatee is prima facie a satisfaction of the debt. 

2. Where A. devised all his North Carolina property to his son B., and all his 
Tennessee property to his son D., a resident of Tennessee, and charged 
all his debts due in North Carolina upon the devise to B., a debt due to 
D. less than the legacy to him was held to be satisfied by it. 

From EDOECOMBE. This bill was filed to obtain the advice of the 
Court, and in  order to expedite the cause, a case agreed was made up, of 
which the following are the material facts : 

The plaintiff's testator formerly resided in  the State of Tennessee, 
where he married and had issue, David C. Ward. On the death of his 
wife, he removed to this State, leaving his son David, and a considerable 
property, in the State of Tennessee, where David has ever resided. I n  
this State he again married, and had issue, Joseph E. Ward, and died 
considerably indebted here, and to his son David $250, which was the 
only debt he owed out of this State. By his will he devised all his North 
Carolina property to his son Joseph, and all that i n  Tennessee to David, 
and authorized his executors to sell such of his property in this State as 
they might deem necessary and sufficient for the payment of his "just 
debts in  this State." 

The question made by the case was whether the debt due David was a 
proper charge upon the Xorth Carolina estate, or not. 

Gaston  for plaintif f .  
N o  counxel for defendant .  

TAYLOR, C. J. John D. Ward was indebted to his son David in the 
principal sum of $250, and devised to him all his property in  Tennes- 
see, which consisting of real and personal estate together, is of much 
greater value than the debt so owing from the testator to his son. I n  
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order to ascertain whether the legacy shall be construed a satis- (109) 
faction of the debt, the general rule to govern us is that a legacy 
which is greater or as great as the debt shall be taken as a satisfaction; 
and this rule is firmly established. Notwithstanding the late cases which 
decide that there are circumstances, or presumptions, that the tcstator 
did not intend i t  as a satisfaction, the Court mill lean against the rule. 
Where the circumstances do not exist, the rule mill clearly operate, 
although i t  has never been a favorite with the courts; i t  being thought 
strange that if the estate is sufficient for both debt and bounty, the tes- 
tator should not intend both. There is no circumstance in this case to 
repel the application of the rule; but there is, on the contrary, a clause in  
the will from which an inference arises that the testator was aware of the 
rule, and meant that it should operate. H e  makes a provision for the 
payment of his debts i n  this State, and none for the only debt he owed 
out of the State, viz., that to his son, from the belief, probably, that he 
was paying that debt by the legacy. I f ,  therefore, the rule mere not 
applied in this case, i t  must be disregarded in every other; but this a 
court has no authority to do, independently of the evils which would 
arise from a want of certainty in the law. I am consequently of opinion 
that the debt of the testator to his son David is not a charge, either in 
whole or in part, upon the property in this State. 

PER CURIAM. Decree that the legacy to David C. Ward is a satisfac- 
tion of the debt due him. 

Cited: Vandif ord v. Humphrey, 139 X. C., 64. 

ROBERT PIKE v. STARKEY ARMSTEAD AND THOMAS TURNER. 

1, A subsequent mortgagee, whose deed is duly registered, is bound by a prior 
unregistered one of which he had notice. 

2.  If a mortgagee for the purpose of keeping up the mortgagors' credit, suffers 
his deed to remain unregistered, it seems not to be fraudulent per se; but 
its character depends upon the intent. I t  is not fraudulent as to one who 
knows the whole transaction. 

From WASHINGTON. The papers in this cause were very voluminous ; 
an abstract of the whole of them is unnecessary, as i t  is thought that the 
following statement is sufficient to place the points decided by the Court 
before the profession. 
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The plaintiff alleged that at the request of one Joel Thorp, he lent him 
$700, to secure which he took a mortgage at six months upon sundry 
negroes; that Thorp urged the plaintiff to keep the mortgage secret, and 
not to have it registered within the six months for which the loan was 
made, as he would certainly repay it within that time, and as its publicity 
would injure his credit, and cause his creditors to press him immediately; 
that the plaintiff, believing Thorp to be solvent, as he was in  possession 
of a large visible property, and confiding in  his promise of payment, had 
not procured the mortgage deed to be registered; that the defendants had 
direct notice of its existence, being conusant of the whole transaction; 
notwithstanding which, they had procured a deed of trust for their 
benefit from Thorp, in  which the negroes mortgaged to the plaintiff were 
included; that they had caused this deed to be registered before that to 
the plaintiff, and had brought an action at  law against the plaintiff for  
the negroes mortgaged to him, which he had taken into possession soon 
after the expiration of the six months for which the loan was made. 
The prayer of the bill was for an injunction, and satisfaction of the 
plaintiff's mortgage from the property con~reyed to secure the defend- 

ants. 
(111) The defendants, in their answers, admitted express notice of 

the plaintiff's mortgage; they denied that Thorp was generally 
esteemed to be solvent at the time he gave the mortgage to the plaintiff, 
but alleged that he mas then, and before that time had been, greatly 
discredited, and that many executions were hanging over him; that the 
defendants, fearing they might sustain a loss by him, had made up an  
estimate of his debts and effects, the result of which being unfavorable, 
the defendant Turner had waited upon him and communicated it to him, 
and asked for and obtained a conveyance for their security. They 
insisted that the plaintiff had fraudulently concealed his mortgage with 
the view of giving Thorp a ifalse credit, a i d  enabling hi'm to delay his 
creditors in the collection of their debts, and that they had obtained a 
fair  priority over the plaintiff, which they submitted they were justified 
in  holding. 

The cause was heard upon bill and answer, by NASH, J., on the 
Spring Circuit of 1826, who dissolved an injunction previously obtained, 
and dismissed the bill, from which decree the plaintiff appealed. 

B a d g e r  for p la in t i f f .  
G a s t o n  and  H o g g  for de f endan t .  

TAYLOR, C. J. From the facts and admissions in this case, my opinion 
is that the complainant is entitled to relief. The first question arises on 
the act of 1715 (Rev., ch. 7 ) )  relative to mortgages. A mortgage between 
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the parties is valid, although no registration be made, as well from the 
words of the act as the uniform construction of it. I t s  professed design 
was to prevent frauds by double mortgages, which design is accomplished 
by giving priority to a subsequent mortgage, if registered before a prior 
one, unless the latter be registered within fifty days; so that a 
person about to secure a debt or to loan money may, by inspecting (112) 
the register's books, ascertain whether there be a prior encum- 
brance upon the property, and if there be none, or none registered 
within fifty days, he may proceed to act without fear of secret liens of 
which he knows nothing. The law was designed to give notice to persons 
so situated. But if it be clearly established in proof that a subsequent 
mortgagee had notice of a prior mortgage, although not registered, he 
shall in equity be bound by it, although he hath obtained a priority at 
law; for having this notice, he may protect himself from harm by for- 
bearing to proceed. The words of the English Registry Act are stronger 
than those of the act of 1715, viz., "and that every such deed or con- 
veyance that shall at any time after, etc., be made and executed shall be 
adjudged fraudulent and void against any subsequent purchaser or mort- 
gagee for a valuable consideration, unless such memorial thereof be regis- 
tered," etc. According to the preamble of that act, it was intended to 
secure subsequent purchasers against prior secret conveyances and 
fraudulent encumbrances, corresponding in this respect to the act of 
1715. The British act received a construction soon after its passage, 
which has continued since, without any diversity of opinion, that where a 
person had no notice of a prior conueyance, there the registering of the 
subsequent conveyance shall make or prevail against the prior one; but 
if he had notice of the prior one, then i t  was not a secret conveyance by 
which he could possibly be prejudiced. By this construction the deed is  
made void against the subsequent purchaser or mortgagee, whereby they 
gain the legal estate, but they are still left open to any equity which a 
prior purchaser or encumbrancer may have against them. That the 
defendants had notice, before taking the deed of trust, is distinctly 
admitted; and the remaining question is whether the purpose for which 
,the mortgage to Pike was omitted to be registered is such a fraud 
as to deprive him of his equitable right. I t  appears to me that (113) 
the suspicion of fraud is repelled by the ignorance both of Thorp 
and Pike that the former was insolvent. H e  was in possession .of con- 
siderable property, which appears to have been thought by the parties 
equal to the payment of his debts; his eyes do not appear to have been 
opened to his true situation until Turner waited upon him, after having 
made an estimate of his debts and his property. Being engaged in trade, 
it was of importance that his creditors should not come upon him all a t  
once, which they probably would have done when they saw he was mak- 
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ing liens on his property. Whereas the maintenance of his credit for a 
while might have enabled him to pay all his debts. I t  seems to me to be 
a rigorous construction to impute fraud to the omission of an act which 
the law did not require; but if it were so, i t  is void against those only 
whom i t  was intended to deceive. I t  mas impossible that the defendants 
could be injured, since they mere apprised of the transaction. I there- 
fore think that this act for the prevention of fraud would have the effect 
of promoting it, if the consciences of the defendants could not be affected 
by the notice; or the object of the registry being to give notice, the 
necessity of i t  is superseded as to those who have notice without. 

HALL, J. The object of the law in requiring the registration of deeds 
of trust and mortgage is to p r e ~ ~ e n t  fraud, by gis~ing notice of such 
deeds to subsequent purchasers and mortgagees; but when they have 
notice of them in any other way, the object of the law is answered as 
much as if they IT-ere registered, and they have no equitable ground to 
complain for the want of registration. This is a plain principle of 
equity, long acted upon and easily understood. The authorities on the 
subject are collected together by Sngden on Vendors. (2  Am. Ed.), 

511 n. 
(114) To apply this principle to the present case, i t  will follow that 

the defendants, having notice of the plaintiff's lien, have no 
equity to avail themselves of its want of registration. I therefore think 
that the decree below should be reversed. 

PER CURIAI~. Let the decree below be reversed, and decree for the 
plaintiff, with costs both at law and in equity. 

C i t e d :  L e g g e t t  2). Bullock, 44 S. C., 255. 

AZEL SHARP v. THOUAS BAGWELL. 

Where the payee of a promissory note mutilated it by cutting off the name of 
the attesting witness: I t  was held,  that he was entitled to no relief in a 
court of equity. 

From IREDELL. The plaintiff in his bill alleged that the defendant 
was indebted to him in a sum of money, secured by two notes, which 
were attested by two witnesses; that from ignorance that the act would 
affect the validity of the notes, he cut off the name of one of the sub- 
scribing witnesses; that he had brought an action at law on the notes, 
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in  which he failed in consequence of this alteration; that nothing had 
ever been paid by the defendant on account of the debt secured by the 
notes, but that the whole thereof was still due. The prayer of the bill 
was for payment of the debt due the plaintiff by the defendant. 

, 

The defendant in his answer admitted the execution of the notes as 
charged in  the bill, but averred that they mere given upon an usurious , 
consideration, which he could only prore by the witness whose name had 
been cut from them. He insisted that the plaintiff had mutilated the 
notes with the view of depriving him of this testimony, and prayed all 
the benefit of legal defense arising either from the usurious nature of 

1 the contract or from the mutilation set forth i n  the bill. 
A replication to the answer mas filed and proofs taken, but (116) 

they are not necessary to the elucidation of the case. 

W i l s o n  for defendant. 
ATo counsel for plaintiff. 

TAYLOR, C. J. I t  is of great consequence to society that written con- 
tracts should be preserved free from e~-ery circumstance of suspicion. 
The old cases have laid down with much precision the law relative to 
deeds, that any alteration by the obligee mill avoid the deed, as well as 
any alteration by a stranger in a material part;  and modern cases have 
extended the rule .to bills of exchange and promissory notes, in which 
i t  is still more applicable, from the number of hands through which they 
may pass. I f  the alteration might be made with impunity, with the 

' 
chance of gaining if successful, and not losing in  the event of detection, 
i t  is probable such attempts would be frequently made; and nothing is 
more likely to check them than its being understood that by tampering 
with a written instrument the creditor loses his debt. Courts of equity 
have, from an  early period, acted on the principle of presuming every- 
thing in o d i u m  spoliatoris. I n  the time of Lord Ellesmere a decree was 
made against a defendant for an estate, upon the ground that he mas 
vehemently suspected of having suppressed a deed. Lord Hansdon  v. 
L a d y  Arundel l ,  Hob., 109. And many cases have since occurred in  
chancery, and decided on the same ground. S a m o n  v. N u n n e r y ,  2 Tern., 
5 6 1 ;  Hampdem v. Hampden ,  1 Bro. P. C., 250; Dalton v. Coatsworth, 
1 P. W., 751. 

The alteration of this note was in a most material point, tearing off 
the name of that witness by whom alone the consideration of the con- 
tract could be proved. I f  after a spoliation of this kind equity would 
relieve the creditor, it would encourage others i n  like circumstances to 
repeat the experiment. 



I;"\' T H E  SGPREME COURT. [16 

(117) I remember a case, tried when I was at the bar, the ultimate 
decision of which iq  the Superior Court was believed to be 

entirely correct. The suit was instituted in the county court against 
executors on the bond of their testator. Between him and the plaintiffs 
there had been other dealings by open accounts, and some payments 
made, which though directed to be applied to the credit of the bond, were 
credited to the open account. The subscribing witness to the bond had 
been called on to witness this direction, and the defendant's attorney 
having pleaded non, esi factum, required the presence of the witness. 
But after the case was put to the jury, the plaintiff's attorney tore off the 
name of the witness, and the court allowed him to prove the obligor's 
handwriting. Upon appeal to the Superior Court, i t  was ruled without 
hesitation that the mutilation had destroyed the bond. The obligee 
afterwards made an unsuccessful attempt to recover the money in equity. 

I think the bill should be dismissed, with costs. 

HALL, J. The complainant states that he had no bad motive in  view 
when he cut off the paper from the instrument on which the witness's 
name was written. This may be true; but as it is difficult to fathom 
men's motives, particularly when contradicted by their acts, and as 
others may hereafter say their intentions were equally pure, when they 
acted from the most selfish ones, and as a general rule of conduct must 
be laid down for all, therefore, the law will not permit a man to explain 
his motive when he does an act in which he is so much interested as the 
plaintiff was in the present case. But it judges of his motive from the 

act done. By cutting off the name of the witness, the instrument 
(118) might have been proved by the other witness without running 

any risk of bringing to light the usurious consideration on which 
the note is charged to have been given. 

I have no hesitation i11 saying the bill should be dismissed, with all 
costs. 

PER CURIAM. Bill dismissed with costs. 

Cited:  Wicker v. Jones, 159 N. C., 109. 
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I ~ IN THE MATTER OF JAMES DOZIER'S HEIRS,  UPON THE PETITION OF 

JAMES P. HUGHES AND WIFE. 

Where land is sold for the purpose of partition, the share of a feme covert in 
the proceeds is considered as realty, ,and cannot be paid to her husband, 
except she directs it upon a private examination. 

From CURRITUCK. From the petition and exhibits i t  appeared that 
the  lands of James Dozier had been ordered by the court of equity for 
the  county of Currituck to be sold for the purpose of partition; that one 
Dennis Dozier, the husband of one of the persons entitled to the proceeds, 
had purchased them, and that, upon the confirmation of the sale, the 
master was directed to credit his bond, given to secure the purchase 
money, with the amount of his wife's share thereof. The petition then 
stated that Dennis Dozier had died, and that the petitioner, James P. 
Hughes, had intermarried with his widow, and it prayed that the share 
of the wife might be paid to the present husband. 

N o  counsel on either side. 

HALL, J. No doubt, the money corning to the wife of Hughes is to 
be considered as land. But her present husband has no better title to i t  
than  her first had. To entitle him, it is indispensable that she should be 
privately examined touching her assent that he should have it, or that 
she be examined in some way such as the Court shall direct, equally 
solemn as that prescribed upon a conveyance of her real property. 
When this is done, I see no objection to granting the prayer of the (119) 
petition. 

PER CURIAM. Let the cause be remanded, at  the cost of the petitioner. 

Cited: Burgin v. Burgin, 82 N. C., 200. 

JAMES ALLEN v. T H E  BUNCOMBE TURNPIKE COMPANY. 

Where the Legislature authorized one to open a road and collect tolls on it, 
a subsequent authority for a similar purpose to another is valid, although 
it may diminish the profits of the first road. 

From BUNCOMBE. The case made by the bill was that the Legislature 
i n  1801 granted to Job Bernard and Philip Hoodenpile the right of 
opening a turnpike from the house of William Hunter, in Buncombe 
County, to the Tennessee line, and authorized them to erect gates on the 
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road and collect toll from persons traveling on i t ;  that the grantees, at 
great labo: and expense, had opened the road as they were thus au- 
thorized, and had rendered it passable to travelers. The bill then set 
forth a partition of the road between Hoodenpile and Bernard, and a 
coiweyance of the eastern half thereof to the plaintiff; that the Legis- 
lature, by an act passed in 1819, had recognized the property of the 
plaintiff in the road, and, in consideration of the great expense which 
he had incurred upon it, had extended the term during which he was 
authorized to collect tolls thereon until 1831. The plaintiff alleged that 
he had faithfully performed his duty to the public by keeping his road 
in repair, and that he had done nothing to forfeit his franchise; but that 
the Legislature, in 1824, had incorporated several individuals by the 

name and style of "The Buncombe Turnpike Company" (the 
(120) defendant) ; had authorized them to survey and "open a road 

from the Saluda Gap by the way of Smith's, Murrayville, Ashe- 
ville, and the Warm Springs, to the Tennessee line"; that the route 
thus pointed out, within which the franchise of the defendant was to be 
exercised, interfered with that of the plaintiff, and that the grant to the 
latter being the oldest, the Legislature did not intend to affect it by the 
grant to the defendant; that the Buncombe Turnpike Company had 
recently surveyed and laid out a road upon the route they were author- 
ized by the act incorporating them to open, which, after following the 
road of the plaintiff, left it about three miles from its commencement at 
Hunter's, and then diverged from it in such a manner as greatly to injure 
the plaintiff in the profits of his franchise, by enabling travelers to pass 
round his toll-gates. The plaintiff prayed that the defendant might 
be enjoined from using any part of his road, and from entering thereon 
with the view of opening a road which would divert travelers from his 
gates. 

A full answer was filed, but as the case was decided upon the allega- 
tions of the bill alone, it is unnecessary to give an outline of it, or of the 
mass of documents filed as exhibits. 

The cause was heard zlpon bill and answer, by NORWOOD, J., who dis- 
solved an injunction pre~~iously granted, and dismissed the bill without 
costs, from which decree the plaintiff appealed. 

(121) Gaston for plaintiff. 
Wilson and Badger, contra. 

HALL, J. The plaintiff does not charge in his bill that the defendants. 
are about to divest him of a right acquired under the act of Assembly 
to his turnpike road, or that the act of incorporation authorizes them 
to do so; but that, jn all probability, the traveIing custom will withdraw 
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from his road and a preference be given to that opened by the company; 
and that his road is to be traveled over about three miles before that of 
the defendant's commences. 

With respect to the last objection, i t  may be answered that the defend- 
ants by passing over his road do not divest his right; he can charge 
them, or any other persons who travel it, pro rata for that distance, as 
well as a full price for using the whole of it. 

As to the first objection, that the profits of his road will be diminished 
by the location of the Buncombe Turnpike road in  his neighborhood, it 
may be answered that it is the province of the Legislature to establish 
roads wherever they think the population and convenience of the country 
require it, and that prirate interest and individual convenience must 
yield to the public good. I t  is not to be presumed on slight 
grounds that the Legislature i~ou ld  incorporate a company to (122) 
open a road for the purpose of oppressing an individual, or for 
any other object except that of advancing the convenience of the com- 
munity. Neither had the plaintiff a right to expect, when the grant was 
made to him, that no other of a similar kind would ever be made to any 
other person in the same section of the State. 

Improvenient is the result of experience and observation, and the 
Legislature, collected from all parts of the State, have a constitutional 
right to avail themselves of these means of knowledge. They have done 
so in  the present case, and their will must be the law by which it is to be 
governed. I f  the profits alone of the plaintiff are to be consulted, prob- 
ably they would be lessened if another road was opened anywhere within 
a day's ride of his. Surely this cannot be the rule by which the case is 
to be decided. I t  is unnecessary to descend to the particular circum- 
stances of this case as set forth in the bill, answer, and exhibits. I think 
the general principles advanced sufticient to decide that the bill should 
be dismissed. 

PER CURIAXI. Affirm the decree below, except as to the costs, and 
decree that the plaintiff pay the costs below and in  this Court. 

KEZANAH PICKET AND OTHERS V. SUSANNAH JOHNS AND OTHERS. 
SAME DEFENDANTS AS PLAINTIFFS V. SAME PWNTIFF~ AS DEFENDANTS. 

1. Upon a bill filed in this State to execute a decree made in South Carolina: 
I t  was held (TAYLOR, C. J., dissentiente), that the courts of this State have 
a right to examine into the merits of the decree as upon a bill of review. 

2. Where a resident of South Carolina, upon separating from his wife, gave 
her a post-mortem bond for her own benefit and that of their children, and 
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died in South Carolina, having voluntarily conveyed land in this State to 
illegitimate children: It was held (TAYLOR, C. J., dissenting), that a 
decree of the chancery of South Carolina, declaring this conveyance to be 
void against the wife and children, was a nullity, the subject-matter being 
without its jurisdiction. Whether the land conveyed to the illegitimate 
children is liable to be taken for the satisfaction of the bond, nuere. 

3. In such a case it seems that subsequent advancements, made by the father 
to the children provided for by the bond, are considered as a satisfaction 
of it pro tanto; and it is clear that land charged with the payment of his 
debts is to  be exhausted before a court of equity will subject property 
conveyed o r  bequeathed to the illegitimate children. 

From RUTHERFORD. The bill was filed by Kezanah Picket and her 
trustees. The plaintiffs alleged that one Micajah Picket, the husband of 
the plaintiff Kezanah, after the marriage between them had subsisted for 
many years, and after a number of children had been born to them, 
commenced an adulterous intercourse with the defendant Susannah, 
which extended so far that in 1800 he separated himself entirely from 
his wife and family, and withdrew his support and protection from 
them. That upon this event, Micajah agreed with the plaintiff Kezanah, 
upon condition that she would not molest him with lawsuits, and would 

during his life relinquish all claim to a support out of his estate, 
(124) at his death to cause a sum of money, equal in value to  the 

property he took mith him at the time of the separation, to be 
paid to her for her own use and that of several of their children. That 
in pursuance of this agreement, the plaintiff Kezanah, on 1 2  December, 
1800, executed to her husband Micajah a bond with sureties, in  the pen- 
alty of $6,000, conditioned not to molest him with lawsuits or to claim 
a support from his property during his life. At the same time both 
Kezanah and Micajah executed a conveyance whereby certain slaves and 
other property were settled upon six of their children, and on 10 January, 
1805, Micajah having ascertained the vaIue of the property he carried 
off with him, executed to the plaintiff Kezanah his bond in the penalty 
of $30,000, conditioned to be void upon the payment to her after his 
death of the sum of $9,850, with interest, which sum of $9,850 was to be 
divided between the plaintiff Kezanah and three of her children not 
provided for by the deed of 12 December, 1800, in certain specified pro- 
portions. The plaintiff Kezanah averred that she had strictly complied 
with the conditions upon which this bond was executed, and had not 
molested her husband mith la-tvsuits or claimed a support from his prop- 
erty; but that her husband had used every stratagem in his power to de- 
prive her of the benefit of this settlement, and particularly that he had 
conveyed to one James McKinney, who was defendant, and who had 
married an illegitimate daughter of Micajah by the defendant Susannah, 
a large proportion of his property, consisting of slaves and of a tract of 
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land i n  Rutherford County, upon a pretended sale, but in fact upon a 
secret trust to hold it with its increase and'accumulations for the benefit 
of the defendant Susannah and her children by Micajah. That Micajah 
Picket died in 1822, haring by will devised the whole of his estate, 
except some small legacies to his children by the plaintiff Kezanah, to the 
defendant Susannah and her illegitimate children, and appointed 
McKinney and one Hiram Whitehead his executors. I t  was then (125) 
averred in  the bill that the testator Micajah died at his usual 
residence in the State of South Carolina, which was also the domicile 
of the plaintiffs and one of the executors and most of the legatees, and 
where the greater part of his property was situate; that the plaintiffs 
had filed their bill in  the court of chancery of that State against the 
executors and legatees, who were all personally s e r ~ e d  with process and 
contested the suit; that upon the hearing of the cause, the court decreed 
that the bond delivered on 10 January, 1805, by Micajah Picket to the 
plaintiff Kezanah was in  equity binding upon volunteers, and that the 
settlement made on 12 December, 1800, by Micajah and Kezanah Picket, 
of slaves and other property upon six of their children was valid, so fa r  
as respected volunteers claiming under Micajah. That the deeds made 
by the testator Micajah to FcKinney, of sla-ies and land in the county 
of Rutherford, were fraudulent and void against the claim of the plain- 
tiffs; and also that the plaintiffs should have satisfaction for the amount 
due upon the bond delivered to the plaintiff Kezanah by the testator, out 
of the property of which he died possessed, and out of that conveyed to 
McKinney, so far as the same was within the reach of the process of the 
court. I t  was then charged that a large sum remained due upon that 
decree, after exhausting the property of the testator within the jurisdic- 
tion of the courts of South Carolina; that the present defendants, who ' 
were the executors and legatees of Micajah Picket, with a view of 
evading that decree, had removed some of the personal property to this 
State. The plaintiffs prayed a discovery and account of all the property 
which the defendants had received from Micajah Picket, and that they 
might have execution against the same, or any other property of the 
testator within this State, to satisfy the balance due upon the decree of 
the court of equity for the State of South Carolina. 

The defendants, who were the executors and legatees of Micajah (126) 
Picket, in their answer admitted most of the material facts set 
forth in the bill. They contended, however, that the decree which the 
plaintiffs had obtained in  South Carolina had been satisfied either from 
sales made of the testator's property in  South Carolina or by advance- 
ments made to the children of Kezanah, who were entitled to a part 
thereof, by the testator, either in his lifetime or by his will; they insisted 
that the bonds and deeds executed by the testator and the plaintiff 
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Kezanah, and set forth in  the bill, were intended for the adjustment of 
family disputes, and should be considered as a family settlement. They, 
therefore, insisted that all advancements made by the testator, either by 
the will or otherwise, to any of his children by the plaintiff Kezanah, 
should be considered as a satisfaction pro tanto thereof, and as equiva- 
lent for the property settled upon his children by the deed of 12 Decem- 
ber, 1800. 

The defendant McKinney admitted the conveyance to him, by the 
testator, of a tract of land in Rutherford County, and certain slaves; he 
contended that he was a purchaser for value, as in  consideration of the 
conveyance he had agreed to attend to the estate for the term of ten years, 
working thereon himself, together with the negroes conveyed to him and 
one of his own, to keep an account of the profits of the plantation, and 
at  the end of the term to convey five-se~enths of the original value, 
together with an increase and accumulation, to five children of the tes- 
tator by the defendant Susannah. The other defendants, who were 
children of Susannah, some of whom were infants, insisted that they 
were creditors of the value of their labor, and claimed the possession of 
their legacies until they were severally satisfied of the amount thereof. 

The mill of Micajah Picket, and a copy of the record of the suit in 
South Carolina, were filed as exhibits. By the first it appeared that he 

devised property of different kinds to the plaintiffs, who were his 
(127) children, and charged his debts upon his lands in the county 

of Buncombe. The contents of the latter have been anticipated in 
giving a statement of the bill and answers. I t  appeared, however, that 
several of the defendants were infants, and answered by their guardian; 

. but no day was given them upon their full age to show cause against the 
decree. 

The cross-bill prayed a discovery and an account of the advancements 
made by Micajah Picket to any of his children. 

Replications were taken and proofs filed. They principally related 
to the amount of the advancements, which the defendants insisted should 
be brought into account. 

(128) Gaston, and Badger for plccintiljcs. 
Wilson for defendants. 

HALL, J. I am willing to give to this decree all the obligatory force 
which is attached to i t  in  South Carolina; and there i t  is binding upon 
the parties while it remains in force; but it is not unalterable. I suppose 
i t  may be reversed there, in whole or in part, by bill of review, either for 
error. in law or for matter of fact, properly brought before the court. 
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I t  cannot be more obligatory here than it is there. I f  it could be reversed 
there, and the cause of reversal is apparent to this Court, wher'e the 
execution is prayed for, that cause of reversal may be examined as if i t  
were reheard upon a bill of review. This Court has no other may of 
coming at it. However, I give no opinion on this part of the case, 
because I concur i n  the principles upon which the decree is based. I 
think the contract between Micajah Picket and Kezanah his wife, in  
1805, was founded on a good and meritorious consideration. That in 
poiht of obligation it is more than equal to settlements made after mar- 
riage, because in this case a compensation for the injury he had done 
her, the continuation of which was contemplated for the rest of his life, 
viz., in  withdrawing his protection from her and withholding from her 
anything like a suitable support, formed a consideration in addition to 
that upon which such settlements are supported. The settlement upon 
the children was also founded on a meritorious consideration, and the 
more to be enhanced, as it announced that a father's care was about to 
be withdrawn from them, also. 

The decree in  part has been executed in  South Carolina, and it (130) 
remains to be executed in this State; and the plaintiffs are 
entitled to a decree for that purpose. But what property shall be liable 

. to that decree is made a question. I t  is admitted that the Buncombe 
lands are liable, as well as other property which belonged to the testator 
undisposed of at  his death. 

I think it equitable that any donations made by Picket to the plaintiffs 
after the date of the contract should be brought into the account. 

I t  is contended that the lands in  Rutherford are not liable. These 
landr were c o m c ~ ~ d  in 1517 to the illcgitininte children of Mirajah 
I'iraket. but not upon a valuable consideration. The comeyancc. a a s  
voluntary, and 1 am inelined to think they are liable. I t  is held, in  
Taylor v. Jones, 2 4tlcyas, 600, that a settlement on a wife and children 
after marriage is a valuable consideration as to the husband, and even - 
against c?. vohmtary conveyance. ~f a ~ ~ o l u n t a r y  conveyance is made, 
and there is a defect in it, so that it cannot operate at law, equity will 
not decree an  execution of i t ;  but if i t  is intended as a provision for 
younger children, the rule is different. Allen, v. Arme, 1 Vent., 365; 
Coleman. v. Sarel, 1 Ves., Jr., 54; ibid., 3 Bro., 14;  Cases in Equity Ab., 
24;  Bacon's Abr. Agreement B, 2. 

From these authorities it would seem that the lands in Rutherford 
are liable to the complainants' demand. But if the defendants have 
enhanced their value by labor, that additional value should be brought 
into the account. On these different points a reference should be made 
to the master. 
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HENDERSON, J. I mean not at present to express an opinion upon the 
conclusiveness of the decree of the court of South Carolina upon matters 
within its jurisdiction; but I am inclined to believe that it stands before 

us as upon a bill of review, liable to be reversed for error in law 
(131) apparent upon its face, or to be impugned by facts since dis- 

covered. Greater sanctity cannot be claimed for it here than is 
given i t  in the State where it was made, and there, I presume, it may 
be reviewed and reversed for error. And if it cannot be resisted here, 
when attempted to be enforced by bill, our courts would be open to 
enforce the decrees of other states and shut to an examination of their 
errors; for we cannot bring them before us by bill of review. This is in 
accordance with the Constitution of the United States and the act of 
Congress; it is giving the decree the same faith and credit here that it 
has in the state where it was made. Baker & Child, 2 Vern., 227; West 
v. Skip, 1 Ves., 245. But whatever may be the effect of the decree or 
judgment of a court, either of our own or another state, upon a matter 
within its jurisdiction, it is clear that upon a matter without it, the 
decree or judgment is a nullity everywhere; for all the faith attached 
to them arises from the fact that the court is authorized and appointed 
by law to act upon the subject. 

I think that part of this decree was given upon a matter within the 
jurisdiction of the court, and part upon a matter without it. I t  was 
competent to the court to set up the contract between Picket and his wife, 
to order its payment by the executor and legatees of Picket out of the 
assets of the estate, wherever situated, and to remove every obstruction 
to the process of the court issued for the satisfaction of the decree. These 
defendants, as legatees of Picket, are affected by the decree, and it is 
evidence against them, so far as they claim anything under the will. 
But as donees, or grantees of the Rutherford lands, I think that the 
decree affects them not; for, with great respect and deference to the 
distinguished gentleman who pronounced it, I think the court had no 
jurisdiction. For although it admitted that the court, having the power 

to make a decree, has, as incidental thereto, the power of making 
(132) that decree effectual, and may, by virtue of that incidental power, 

remove every obstruction to the process of the court in carrying 
i t  into execution, yet this incidental power can be carried no higher 
than the source from which it arises-the right to enforce the decree. 
If, therefore, the obstruction did not in fact impede the process of the 
court, the court had no right to interfere with it or pass upon it. I t  is 
the fact of obstruction which gives rise to the power of removal. I n  this 
case the obstruction arose from the locality of the lands, and not from 
the claim of the defendants. Therefore, all that was said or done in 
regard to the defendants' title, and everything else in relation to them, as 

86 i 



N. C.] . DECEMBER TERM, 1827. 

donees or grantees of these lands, is a perfect nullity. But to expedite 
the business, the clerk and master will take an account of all payments, 
advancements, or donations made by Picket to the complainants, or 
either of them, since the deeds of 1805. H e  mill al!o take an account of 
the value of the labor and services of the defendants, the illegitimate 
children, which came to the use of Picket, deducting the expenses of 
rearing them; for as they are deprived of the charities of children, they 
are entitled to the rights of strangers. H e  will also take an account of 
the consideration paid or given upon the deed of 1816, and report to next 
court. The sheriff of Buncombe will sell the Buncombe lands, upon the 
premises, upon a credit of one, two, or three years, giving forty-one 
days notice at the courthouse and five other public places, and report to 
next court. 

TAYLOR, C. J., dissentiente: I f  the assistance of this Court were 
sought to effectuate a decree of a foreign court of chancery, the merits 
of i t  would be open to examination, and we should be convinced of its 
justice and propriety before we proceeded. Like a foreign judgment at  
law, i t  mould be but prima facie evidence of the justice of the demand. 
But when the Constitution of the TJnited States has declared that 
"full faith and credit shall be given in each state to the public (133) 
acts, records, and judicial proceedings of every other state; and 
the Congress may by general laws prescribe the manner in  which such 
acts, records, and proceedings shall be proved, and the effect thereof"; 
and further, where by the act of 1790, ch. 11, Congress did provide for 
the mode of authenticating the records and judicial proceedings of the 
State courts, and then declared that the "records and judicial proceed- 
ings, authenticated as aforesaid, shall have such faith and credit given 
to them, in every court within the United States, as they have by law or 
usage in the courts of the state from whence the said records are or shall 
be taken"-I do not see how, in  point of effect, a final decree can be 
distinguished from a judgment at law, for the term "judicial proceed- 
ings" includes both; and if this decree would in South Carolina be 
deemed conclusive on the rights of the parties, it must be so here, so far  
as the court of chancery in South Carolina had jurisdiction. I t  has 
been said by an eminent judge that as to foreign sentences or judgments, 
there "is only one way i11 which they are examinable, and that is where 
the party who claims the benefit of i t  applies to our court to enforce it. 
When i t  is thus voluntarily submitted to our jurisdiction, we treat it, 
not as obligatory to the extent to which it would be obligatory perhaps 
i n  the country in  which i t  was pronounced, nor as obligatory to the 
extent which by our law sentences and judgments are obligatory; not as 
conclusive, but as matter in pais; as a consideration prima facie to raise 
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a promise, we examine it as we do all other considerations of promises, 
and for that purpose we receive evidence of what the lam of the foreign 
state is, and whether the judgment is warranted by that lam. I n  all 
other cases we give entire faith and credit to the sentence of foreign 
courts, and consider them as conclusive upon us." Ld. Eyre, C'. J., in 

Phillips v. Hunter, 2 H .  Bl., 410. 
(134) I n  considering the effect of a judgment or decree pronounced 

in  another state and duly authenticated here, it appears to me 
that the only question open for discussion is whether the court had 
jurisdiction of the caus'e and the parties. So far as the court pro- 
nouncing them had jurisdiction, they are entitled in  this Court to "full 
faith and credit." The jurisdiction of the court only, and not the merits 
of the judgment or decree, are inquirable into. 

The defendants were made parties to the suit in chancery in South 
Carolina, and so far as their rights were decided upon in that decree, 
J hold i t  to be of the same conclusive character as if pronounced by a 
chancery court in this State; and that we are not permitted, under the 
Constitution, and the Act of Congress giring effect to it, to pronounce a 
different decrw upon any of the rights of the parties then brought i ~ t o  
contestation. That the infant defendants were not allowed a day, after 
their attaining full age, to show cause against the decree may be, and I 
think is, a cause for reversing it upon a review in South Carolina; but 
when the decree comes before us unreversed, we cannot, on account of 
that objection, withhold from it faith and credit, any more than in an 
action of debt upon a judgment in another state we could refuse to 
sanction it because there were errors on the face, unconnected with the 
court's jurisdiction. Though the decree of the court of South Carolina 
could only operate in, personurn as to the land lying in this State, yet 
rbow that this Court is called upon to carry that decree into effect, they 
ought to do so to the extent of jurisdiction possessed by the South Caro- 
lina court. After a minute examination of all the cases on this subject, 
the result is thus expressed by the Supreme Court of the United States : 
that in a case of fraud, of trust, or of contract, the jurisdiction of a 
court of chancery is sustainable wherever the person be found, although 

lands not within the jurisdiction of that court may be affected 
(135) by the decree. Massie v. Watts, 6 Cranch, 160. This is a case 

of the description and character on which that court had a right 
to pronounce an opinion. But my brothers do not view the subject in  
this light, and therefore the reference must be entered up as they have 
directed. 
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ISAAC WILLIAMS, ADMINISTRATOR OF JOHN WILLIAMS, v. JOHN 
WASHINGTON, DAVID THOMPSON, AND OTHERS. 

1. Where there are two creditors, one of whom can obtain satisfaction only 
from the visible property of the debtor, and the other can subject not only 
that, but a special fund created for his indemnity, although a court of 
equity will compel the latter to resort to the special fund, or will subro- 
gate the first to his right to that fund, yet the first creditor must demand 
this before the latter has received satisfaction from the visible property. 
If he waits, he has no equity against a third creditor who obtains an 
assignment of the special fund. 

2. In equity, a surety, in respect of his liability, is regarded as a creditor, and 
has a right to all the privileges of one. 

From JOHNSTOX. The bill allegcd that the plaintiff's intestate, John 
Stevens, Robert H. Helme and Ray Helme entered into copartnership 
in  1816; that upon the death of Stevens and the plaintiff's intestate, the 
copartnership mas dissolved, and a bill was filed in the court of equity 
for the county of Johnston for a settlement of the partnership accounts; 
that the master reported in  that suit that the copartnership was indebted 
to R. H. Helme to the amount of $6,473.76, and that i t  was also indebted 
to the State Bank of North Carolina to the amount of $10,139.25, 
and to the Bank of New Bern i n  the sum of $9,000; that both (138) 
of the debts due the banks were, at  the time of making the decree 
i n  that cause, in  judgments, and that executions thereon were then levied 
upon the separate property of the plaintiff's intestate and of Robert H. 
Helme, as the business of the copartnership had resulted in a heavy loss, 
and Stevens and Ray Helme were unable to bear any part of that loss. 
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I t  was then charged that in the progress of the above suit, the plaintiff 
distrusting the solvency of R. H. Helme, an agreement had been made , 
between them whereby it was settled that the latter should take an assiga- 
ment of certain debts due to the copartnership in satisfaction of the 
above sum of $6,473.76 due him, and among others, of a debt due the 
copartnership by Stevens, one df the partners, amounting to $1,800; 
that the amount of the property so assigned, and certain property of the 
partnership, should be sequestered, and the amount of the debts when 
collected, and the proceeds of the property when sold, should be paid into 
the office of the master, "and by him immediately paid to the satisfaction 
of said executions, as so much"advanced and paid-by the said Robert H. 
Helme," and that this agreement was incorporated into an interlocutory 
order made in the cause. 

The bill then alleged that the plaintiff's intestate was bound as surety 
for R. H. Helme to the State Bank, in an individual debt, for the sum 
of $5,819, upon which there was also a judgment at the time of making 
the above recited agreement, and execution was thereon levied upon the 
real and personal property of R. H. Helme. 

The bill then charged that the two banks had refused to receive satis- 
faction of the above-mentioned debts, due them by the copartnership, 
from the fund thus created, but had elected to enforce satisfaction out . 
of the separate and private property of R. H. Helme, and out of the 

assets ik the plaintiff's hands; and that the amount thereof had 
(139) been discharged by an execution sale of the assets in the hands 

of the plaintiff, and of the visible property of R. H. Helme, in the 
proportions for which they were respectively liable, viz., one-half by 
each. But that in consequence of the satisfaction of R. H. Helme's por- 
tion of the copartnership debts, from his visible property, and from the 
fact that the executions thereon had a priority over that upon the indi- 
vidual debt of R. H. Helme for $5,819, above mentioned, the plaintiff 
had been forced to pay, as surety for the last mentioned debt, the sum 
of $4,877, and he insisted that had the banks elected to receive satisfac- 
tion for the debts due by the copartnership, pro tanto, from the fund 
created by the agreement and the decree above set forth, that the visible 
property of R. H .  Helme, aided by the fund thus created, would have 
been amply sufficient to indemnify the plaintiff against loss by reason of 
the above stated suretyship of his intestate. 

The plaintiff insisted that he had a right to the use of the fund 
created by his agreement with R. H. Helme to indemnify him against 
the loss he had sustained as surety, and charged that Helme, instead of 
assigning it to him, had assigned it to the defendants to secure a debt 
which he owed them; and that the defendants had full notice of the 
equity which the plaintiff had to the property thus assigned them. 

90 
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The prayer of the bill was that the defendants might be decreed to be 
trustees of the property assigned them for the plaintiff, and directed 
to account with him for the sum which they had received under their 
assignment. 

The State Bank and R. H .  Helme were also made defendant,; but no 
decree was prayed against them, the plaintiff only praying permission to 
use the name of the president and directors of the State Bank in  collect- 
ing the fund created by the decree. 

A demurrer for want of equity was filed by Washington & (140) 
Thompson. 

The cause was argued at June  Term, 1827, and retained under advise- 
ment until the present term. 

Devereuz for plnin.tif. 
Seawell and Gaston for defendants. 

HENDERSON, J. This certainly was once a case proper for a subro- 
gation; two creditors, two funds-both funds accessible to the preferable 
creditor, and one only accessible to the other. And had an application 
been made at any time during this state of things, I think that there 
cannot be a doubt but that the creditor disappointed of his only fund, 
by the creditor who had the choice of two, might take the rejected fund 
as his means of satisfaction in lieu of the one thus taken from him, upon 
a principle of natural equity, that he who in the exercise of his own just 
rights injures another is bound to make satisfaction, if he can do it 
without loss to himself. But the application should have been 
made during the time that the powerAof the bank over the fund (149) 
created by the decree existed, as all that the plaintiff can ask 
for is to be subrogated to rights which they had when the bill was filed. 
No principle of equity recognized in this Court was violated by the 
bank in  resorting to the fund most convenient, in  their estimation, for 
the satisfaction of their debt; and on this point they were the sole judges. 
I t  is sufficient if the  object was to secure themselves, and not to injure 
another. This case is also somewhat weakened from the circumstance 
that the property was not withdrawn from the operation of the plaintiff's 
execution by means of the sequestration; but mas, from its nature, never 
subject to it, being debts and choses in action. There was nothing, there- 
fore, personal in  the equity which the plaintiff had; i t  consisted simply 
in  this, to have from the bank an assignment of this sequestered fund, 
upon its being ascertained that the bank did not want it. But the bank 
lost all its power over the fund when their debt was satisfied, and Helme 
was then remitted to his original rights, and most certainly, I think, 
had full power to transfer i t  to any one, bona fide. This it seems he has 
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done to the defendants Washington and Thompson. I f  it is argued that 
the bank could not know whether they would want the fund until it was 
ascertained whether the other property of Helme would pay their debt, 
and therefore such application to them would be premature, i t  is an- 
swered that they might be required to make a provisional assignment. 
As to the equity against the defendants Washington and Thompson, the 
plaintiff has none. They are purchasers or encumbrancers for value, 
and in that respect equal at least in equity to a creditor, and have by the 
transfer acquired a specific equity to hold the property. As to the 

ground of subrogation on the score of the plaintiff's having paid 
(150) the debt to the bank as the surety of Helme, he can on that ground 

only obtain the securities and facilities which the bank had, in  
securing and collecting the debt thus paid by the surety, and not those 
which the bank had against the debtor or any other person or fund for 
securing and paying another debt. 

HALL, J. I am at a loss to perceive the equity that entitles the 
plaintiff to a priority in interest over Washington and Thompson. His 
intestate was surety for Robert 13. Helme for a debt upon which there 
was a judgment and execution against him, but there was no lien created 
thereby on the fund in question, neither had the creditor a lien on that 
fund. I f  they had, and could thereby have had their debts discharged, 
but had elected to proceed against Helme's property, which only was 
liable for the plaintiff's debt, and which would have been applied to the 
plaintiff's debt had not the execution of the bank been the oldest,. I think 
i n  that case the plaintiff might claim to stand in  the place of the bank 
as to that fund. But it does not appear that the bank creditors had any 
option. Neither they nor the plaintiff's intestate had any lien upon it. 
And if Washington and Thompson are bona  fide creditors of Helme, and 
h a ~ ~ e  got a conveyance of i t  in discharge of their debt, I see no reason 
why i t  should be wrested from them. For ought that appears, their 
claim is as well founded as that of the plaintiff. 

PER CURIAM. Demurrer sustained and bill dismissed. 

C i t e d :  P o p e  v. Hwris, 94 N. C., 64; B a k e r  v. B r o w n  103 N. C., 80. 

Dist.: Thompso'i~ v. Peebles, 85 N .  C., 419. 
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WILLIAMS ~ i .  HELME. 

(151) 
ISAAC WILLIAMS, ADMIXISTRATOR OF JOHN WILLIAMS, v. ROBERT H. 

HELAZE, JOHN WASHINGTON, AND DAVID THOMPSON. 

1. A surety has in respect of his liability the rights of a creditor, and upan 
the insolvency of the principal debtor may retain any funds belonging to 
him in his hands. 

2.  Therefore, where the surety owed the principal debtor, who became insol- 
vent, and assigned for value the debt due by the surety: I t  was held, 
that the latter might retain the amount of his subsequent payment against 
the assignee. 

From JOHWSTON. The plaintiff in his bill alleged that before 27 May, 
1826, his intestate was bound as surety for the defendant Helme to a 
large amount, and mas also indebted to him on that day in  the sum of 
$1,491.33, for which suit had been brought by Helme, returnable to the 
county court, which sat on the said 27 May, 1826; that Helme mas very 
anxious to collect the amount due on the debt of $1,491.33, and the 
plaintiff to prevent him, as he wished to retain that sum as ail indemnity 
against the suretyship of his intestate for Helme; that i t  was agreed 
between them that the plaintiff should confess a judgment for the debt, 
with a stay of execution for three months, which was accordingly done; 
that on 27 May above mentioned, after the confession of the judgment 
by the plaintiff, Helme, whose circumstances had been doubtful, failed, 
and proclaimed his insolvency; that between that time and the ensuing 
August tern1 of the county court executions issued against him and the 
plaintiff on a judgment which had before that time been entered up 
against them, whereon the plaintiff had paid the sum of $4,877.87, for 
mhich his intestate was bound as surety for Helme. 

The bill then charged that Helme, instead of satisfying the judgment 
of $1,491.33, which the plaintiff had confessed, by applying the amount 
of it to the sum thus paid as his surety, had assigned the judg- 
ment to the defendants Washington and Thompson, who were (152) 
copartners, in  payment of a debt due them, and that they, in the 
name of Melme, had issued an execution thereon, and were about to 
raise its amount from the assets in  the hands of the plaintiff. 

The prayer of the bill was for an injunction and a discovery. 
All the defendants answered, and proofs were taken, but the case made 

by the will was not materially varied. I t  appeared from the answer of 
the defendants Washington and Thompson that the assignment was 
made by Helme to them on 2 June, 1526, which was before the payment 
of the $4,877.87 by the plaintiff. 

Badger & Devereux for plaintifl. 
Seawell & Gaston for defendants Washington & Thompson. 
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HENDERSON, J. The equity of the plaintiff arises from the insolvency 
of Helme. The right of the latter to assign the judgment was lost when 
he became unable to exonerate the plaintiff from the thraldom in which 
he was placed on account of the suretyship-when Helme became unable 
to reciprocate the act which he required Williams to perform. I do not 
know a plainer equity; indeed, it was admitted in the argument that if 
Williams had, before the assignment, actually suffered, he would be 
entitled to the relief which he asks. Or if he had, before the assign- 
ment, applied to this Court to restrain Helme from transferring, that 
then the assignment would not avail, as it would have been made in 
violation of an order of the Court. Williams has other equities besides 
those arising from actual sufferings. As a surety, he has a right to have 
his fears and apprehensions quieted, to,be made safe from apprehended 
harm. H e  need not wait till he has suffered, because his equity arises 
before that time; and this seems to be admitted in  that part of the argu- 
ment which rather concedes that he might have obtained an order that 
Helme should not assign. And as to the position that Williams should 
have applied to a court of equity to restrain Helme from transferring, 
T think that his equity is higher than any which could arise from the 
violation of orders or rules of court. I t  is independent of them; it arises 
from the principle first mentioned, that Helme could neither by himself 

nor by another require of Willianis to do what he (Helme) was 
(160) unable to do towards him, from the fact of his insolvency. Wil- 

liams being indebted to him, was also bound for him in  a very 
large sum, from which he sustained a loss of double the amount of the 
sum which Williams owed. The debt which the plaintiff owed should 
have been left in his hands as an indemnity in  part for his loss. I t  is 
true that if the judgment had been of a negotiable character, i t  would 
have been proper to have applied to a court to restrain its negotiation; 
for had it been of that character, Williams might have had a legal 
owner to contend with, one who stood upon his own right, instead of 
those of another, and who would not, as these defendants, represent the 
origihal creditor, and be bound by every obligation which was imposed 
upon him. 

The defendants say it might possibly be different if they were suitors 
to the court; but they are not; they ask nothing of this Court. I n  this 
they are mistaken; they are applicants for a favor, in  the character of 
defendants. The l a v  gives them nothing; their rights are not known at 
law. They would not be even heard to allege them. There, Helme is 
still the owner of the judgment. Here, the defendants are made parties 
by mere courtesy. The plaintiff might have left them to come into this 
Court as petitioners, asking to be permitted to use the name of Helme. 
They owe their existence as claimants to the principles of this Court, and 
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they ask to do, in  the name of their assignor, what it would be the height 
of iniquity to permit him to do, because they say that the latter sold to 
them. But Helme had nothing that he could sell. I think, therefore, 
that the injunction should be perpetuated. I have viewed the case as if , 
Helme intended no actual fraud when he assigned to the defendants. 
H e  says so, and there is nothing to induce a belief that he did. But the 
fact is that he was then insolvent, and therefore could pass nothing in 
the judgment, as against the plaintiff. 

TAYLOR, C. 5. I am of opinion that the prayer of this bill (161) 
could not be rejected without violating very clear principles of 
natural justice and sub~ert ing that series of decisions by which this 
Court has been constantly guided for the protection of sureties. I t  is 
not 'controverted that the estate of the plaintiff's intestate, who was 
surety for Helme, became liable to pay a considerable sum for him a 
very short  time after the confession of judgment, and that this money 
was subsequently paid out of the estate. I t  is very evident, that if Helme 
had determined to enforce the judgment upon the expiration of the stay, 
he would have been enjoined, unless he counter-secured the estate against 
his own debts. When the debts of Helme were paid out of the estate. his 
debt against it was extinguished, according to such plain principles of 
justice that I imagine the law of every civilized nation has adopted 
them. I n  the civil law it was called compensation, and is thus spoken of 
bv a writer on that law: "When it is said that compensation is made 
ips0 @re, it means that i t  is made by the mere operation of law, without 
being pronounced by the judge or opposed by the parties. As soon as 
a person, who was creditor of another, becomes his debtor of a sum of 
money, or other matter susceptible of compensation with that of which 
he was a creditor, and, vice versa, as soon as a person who mas debtor 
to another becomes his creditor of a sum susceptible of compensation 
with that of which he was a debtor, a compensation is made, and the 
respective debts are from thenceforth extinguished, to the extent of their 
concurrence, by virtue of the law of compensation." Pothier on Obliga- 
tions, 599. As the civil law exists in Scotland, the principle is there 
adopted without variation, and i t  is held that where the same person is  
both debtor and creditor to another, the mutual obligations, i f t h e y  are 
for equal sums, are extinguished by compensations. Erskine's Insti- 
tutes, 325. 

Williams had a well ascertained equitable right against Helme, (162) 
before payment of money for him, and might have called upon 
him in this Court to relieve him from his liability by payment of the 
debt, and would certainly have been allowed to set off the judgment 
against it. The case of Lee v. Rock furnishes an  instance where a man 
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borrowed money on the mortgage of his estate foa another, of his being 
allowed to  go into equity to have his estate disencumbered by him, and 
the covenant in the mortgage deed was held to bind the defendant, 
though no party to i t ;  but the money being borrowed for him, it was 
his debt, and the surety was only a nominal person. Moselg 319. And 
he may not only come here to be relieved f r o g  his liability, but as soon as 
he becomes liable to the creditor, or is endangered, though he has not 
paid the debt, he has a right to enforce mortgages or other counter 
securities given to indemnify him. Antrobus v. Davidson, 3 Merivale, 
579; Tankemley v. Anderson, 4 Dessaus, 44. 

This was the relation in which Williams stood to Helme immediately 
after the confession of judgment, and when the true state of the latter's 
affairs were known. This equity was prior, then, to any which could 
be acquired by the assignees of the judgment. But there was, in fact, no 
equity to be acquired by them, for it would be against first principles 
that the assignor should place the assignee in a better situation than he 
stood himself. Policy has introduced an exception with respect to bills 
of exchange and notes endorsed before they are due, but in  all other 
respects the rule and law of this Court are on that subject universal. 
Coles v. Jones, 2 Tern., 692 ; Davis v. Austen, 1 Ves., Jr., 247. 

As many of our most valuable principles of equity, as well as law, are 
derived from the civil law, i t  is not surprising to meet with almost the 
verv case before us. stated in  a work of authority on that law as ad- 

ministered in Scotland. "Though," says the writer, "compensa- 
(163) tion cannot be pleaded after the decree, either against the creditor 

or his assignee, yet if the original creditor should become bank- 
rupt, the debtor, &en after decree, may retain against the assignee till 
he give security for satisfying the debtor's claim against the cedent." 
Erskine's Institutes, 328. ' 

PER CURIAM. Let the judgment be made perpetual, with costs. 

Cited: Batt le  v. Hart ,  17 N .  C., 32; Green v. Crockett, 22 N.  C., 393; 
Allen v. Wood, 38 N. C., 388; Long v. Barnett,  ibid., 636; iVosteller v. 
Bost, 42 N. C., 42; Walker  v. Dicks, 80 N.  C., 265; Scott v. Timberlake, 
83 N. C., 384; Baker v. Brern, 103 N. C., 80. 
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R O B E R T  H. TVYNNE v. THOMAS ALSTON. 

1. The' vendor has a lien for the purchase money upon the laud sold, against 
1 volunteers and purchasers with notice. 

2.  It  seems that a creditor who takes a lien for an antecedent debt is not 
entitled to the privileges of a purchaser. 

From FRAKXLIN. The case made by the bill, answer, and the proofs 
i n  this cause was that the plaintiff sold a tract of land to one Jeffreys, 
and took his bonds for the purchase money; that Jeffreys never paid these 
bonds, but conveyed the land to one Outerbridge, to secure a prior debt, 
and that Outerbridge conveyed to the defendant. The defendant had 
notice of the non-payment of the purchase money, and the only question 
was whether the plaintiff had a lien upon the land for its security. 

Gaston, Budgw, and Seawell f o r  plainti f .  (164) 

HALL, J. I t  has been a' long established principle in the English 
courts of equity that the vendor of land sold has a lien upon the land for 
the purchase money in the hands of the vendee, or in those of any person 
claiming under him, with notice, although for a valuable consideration. 
Sug. Vend., 386, and the authorities there cited. 

I am not aware that the auestion has been stirred in our courts before 
the present suit. I t  is therefore necessary to consider how far, on the 
ground of expedience and fitness, the doctrine should be introduced into 
our system of equitable jurisprudence. 

When land is sold by the vendor for a certain price, to be paid by the 
vendee, in point of justice and equity the vendee does not become the 
owner of the land until he has paid the price. Until the payment, the  
title of the vendor should not, in  this Court, be divested. At lam, when 
a legal title has been conreyed upon a nominal consideration, but the 
real one is unpaid, the vendor is concluded and estopped from claiming 
the land; but in  courts of equity, where real facts appear and truth is 
not disguised, although the vendor cannot claim the land, i t  is but just 
and equitable that he sho'uld have a lien upon it for the money for which 
i t  was sold. The equity of the rule is not altered when i t  is applied to a 
purchaser from the vendee, although for full value, if he is affected with 
notice, because, having notice, he knows he is purchasing that which 
in justice and equity his vendor had no right to sell. But, without such 
knowledge, as he has the legal estate, a court of equity will not intkrfere. 

I think the equity here insisted upon is an universal equity, applicable 
to all societies that profess to be governed by principles of justice, 
let the form of their government be what it may. Nor do I think 
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(165) it is varied by the circumstance that in England lands cannot be 
sold under a f i .  fa., but are only subject to the elegit. This case 

is not one of a contest between the vendor and a creditor of the vendee, 
where the vendor, haring a legal title and possession, might have been 
trusted on that account. But it is that of a ~urchaser  from the vendee 
with notice, who, at the time of the purchase, paid nothing for it, but 
who took it as an additional security for a prior debt. 

This equity is not founded on any rule of policy which gives a prefer- 
ence to one creditor over another, but upon principles of natural justice, 
which prescribe that when a person sells an estate in  lands he is not 
considered as parting with it until the stipulated price is paid or until 
surety is given for the payment of it in some other way. 

I t  is said that landed and personal estate are equally the subjects of 
traffic in this country, and that the lien in  question is equally applicable 
to both, or, in other words, applicable to neither. I t  may be observed 
that titles to personal estate, in times past, have been evidenced by pos- 
session, and passed from one person to another with more facility than 
titles tQ real estate, which are always of record; and that equities con- 
nected with the latter, as in the prescnt case, can only be enforced against 
those who were conusant of them. The science of law is, however, pro- 
gressive; whether i t  will ever fix a lien upon personal estate on behalf 
of the vendor in the hands of the purchaser to the amount of the pur- 
chase money is not for me to predict. But with respect to real estate in 
England, from whence we have derived our notions of jurisprudence, I 
may be permitted to say sic est l e z ;  and that the principle is worthy of 
adoption in this country. 

HENDERSOX, J., concurred in opinion with HALL, J. 

(166) TAYLOR, C. J., dissentiente: This case presents for the first 
time the naked question whether a vendor, making a deed and 

delivering possession to the vendee, retains a lien on the land for the 
purchase money. I t  may now be considered as the established law of a 
court of equity in  England that when the vendor conveys his estate to the 
vendee without receiving all or any part of the  purchase money, he has, 
as against the vendee and his heir, and all claiming as volunteers, or 
purchasers for a valuable consideration with notice, a lien upon the 
estate for the whole or such part of the purchase money as was not paid; 
and this, although the consideration is on the face of the instrument 
expressed to be paid, and a receipt endorsed. Upon this general rule 
there is a concurrence among the authorities, though upon many points 
arising from the complicated system of equity which has been built upon 
it, there is a considerable diversity of opinion among the most eminent 
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judges; as, for example, what kind of security received in payment 
amounts to a waiver of the lien. Nairn, v. Prozose, 6 Vesey, 752 ; iMac- 
reath v. Simmons, 15 Vesey, 341. 

I t  is not easy to ascertain at what period the doctrine was incorporated 
into the law; but the first reported case to be fouqd in the books can 
scarcely be called ancient. I t  is certain that the refinement and intri- 
cate deductions from the rule have arisen since our revolution. The 
existence of the lien, as a general question, was argued so lately, and 
though the chancellor gave a strong opinion in favor of it, yet he would 
not decide it, in consequence of one of his predecessors having given 
an  opinion that the vendors taking a bond discharged the lien. Black- 
hum v. Gregson, Bro. Ch. Rep., 420. I t  was again declared in  1802, 
whether a vendor, who had taken the bond or note of the vendee for the 
purchase money, retained his lien on the land. The question arose 
between a creditor who claimed under an equitable mortgage created by 
the deposit of a deed and the rendor who had taken a deposit of 
stock to secure the payment of the purchase money. The Court (167) 
determined that by taking the deposit of stock he had waived his 
lien; and the question between the creditor and vendor was not decided. 
Nairn, v. Prouw. Upon the whole, I think it may be satisfactorily 
gathered from the books that the system was not so firmly established 
at the period of our revolution as to require us to consider i t  as part of 
the equity jurisprudence then in force in  this State, and to render obliga- 
tory upon us the subsequent adjudications which have arisen upon it. 

I t  is said there is a natural equity that the vendor of land should 
retain a lien for the price of i t ;  and there is some foundation for this 
equity where the lands cannot be sold for the debts of the purchaser. 
But where Iand is liable to be sold on execution, to the same extent with 
chattels, where i t  is the subject of daily transfer and traffic, conveying 
a fee-simple estate in  allodial right (a thing of rare occurrence in Eng- 
land), the equity is not stronger as to land than as to chattels. Nor is i t  
probable that this doctrine would have been introduced in  England if 
the tenures there, and the process of execution, had been equally simple 
with those in  this State. I t  is the policy of our law, and in  harmony 
with our political institutions, that the right of aliening land should be 
enjoyed by thc  owner with unrestricted freedom, and that any person 
may safely give him credit on the faith of an undisputed possession, and 
of a right attested and authenticated by the public registry. The facility 
and security given to creditors is perhaps more remarkably characteristic 
of the law of this State than any other featnre i t  possesses. A11 con- 
veyances not recorded, and all secret trusts, are made void against them 
as well as against subsequent purchasers without notice. But.the security 
held out to creditors would be hollow and unsound if these latent trusts 
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were permitted to rise up against them and defeat a title honestly 
acquired from the apparent owner. The sound and wholesome 

(168) doctrine is, if the vendor sells without receiving the price, and 
cannot trust to the solidity of the ~endee,  let him create a lien 

upon the land by taking a mortgage, and register it within the time now 
required by law. I f  it is understood that a purchaser, after searching 
the the clerk's office for judgments and executions, and the register's 
office for encumbrances, and finding all clear there, must still take the 
title at  the risk of some unrecorded equity-some inscrutable lien-a 
very serious obstacle will be opposed to the alienation of real estate. 

I believe there are but few states in the Union which have retained 
the British law as to executions against land. I know of but one, Vir- 
ginia, though there may be others. There the principle prevails that 
the vendor has a lien upon the land for the purchase money; and where 
the writ of fieri facins cannot reach land, there is a semblance of justice 
i n  the adoption of the principle. I t  also prevails in  New York, where 
the fieri facias does reach land; but in some of the states, under the like 
circumstances, the doctrine is partially and in others entirely rejected. 
I n  Pennsylvania the vendor parting with the legal estate retains no 
equitable lien for the unpaid purchase money; but he does retain i t  if 
he parts only with the equitable title. 1 Yates, 393. 

The question was brought before the court of chancery in South Caro- 
lina so lately as 1808, when it was distinctly adjudged by the Court, 
consisting of three chancellors, that a \,endor selling lands and conveying 
them in fee, and taking a bond for the purchase money, without taking 
a mortgage, has no implied lien on the land so as to give him any pref- 
erence over the creditors of the purchaser. Wragg v. Comptroller 

General, 2 Dessaus., 509. 
(169) For these reasons I should have been of opinion that the bill be 

dismissed; but as the question had not been before brought into 
discussion, I think i t  should be without costs. But as my brothers are 
of a different opinion, there must be a decree for complainants. 

PER CURIAM. Direct an account to be taken of the purchase money 
unpaid. 

Doubted: Johnston v.  Cawthorn, 21 N. C., 33. 

Overruled: Womble v. Battle, 38 N .  C., 184, 192; Helms v. H e l m ,  
135 IT. C., 174. 
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MARTIS 'U. MABERRY. 

JAMES MARTIX, ADMINISTRATOR OF RANDOLPH MABERRY, v. LUCY 
MABERRY, ABRAHAM MABERRY, AND OTHERS. 

1. A bill of interpleader can only be filed by one in possession. Therefore, 
where an administrator never had reduced the assets into possession, but 
they were in that of some of the distributees, who claimed adversely to 
him, a bill by him against the distributees, praying that they might inter- 
plead, is improper. 

2.  But the defendant to such bill, who claimed adversely, having answered, 
filed a cross-bill, submitted to an account, etc., he was enjoined from 
computing the time spent in this litigation in bar of an action at law to 
be brought by the administrator. 

From IREDELL. The bill alleged that letters of administration upon 
the estate of Randolph Maberry, issned in May, 1824, to the plaintiff; 
that under them he took possession of part of the personal estate of his 
intestate, but that a number of negroes belonging to the plaintiff's intes- 
tate were, at his death, in the possession of the defendant Abraham, 
who claimed them for one year, under a contract of hire from the 
intestate; that other slaves of which the intestate died possessed were 
detained from the plaintiff by the defendant Lucy, who was the widow 
of the intestate, and who claimed the last-mentioned slaves under the 
will of a former husband; that the defendant Lucy, and the other defend- 
ants, the children of the intestate by a former marriage. were his dis- 
tributees; that the children contended that the negroes of which 
the defendant Lucy had possessed herself had by her inter- (170) 
marriage with the intestate vested in him, and formed a part of 
his personal estate, and insisted that the plaintiff should make distribu- 
tion of them, and also of thoge in the possession of the defendant 
Abraham. 

The bill then averred that both the defendant Lucy and the defendant 
Abraham had refused to deliver to the plaintiff the negroes of which 
they were respectively in  possession. 

The prayer was that the several defendants might interplead and have 
their rights adjusted, so that the plaintiff might be indemnified i n  
making distribution. 

From the transcript of the record of the court below i t  appeared that 
the bill was filed in 1824. Soon after the defendant Lucy filed a cross- 
bill. The defendants answered. Proofs were taken, an account directed, 
a report made, the causes set for hearing, and removed to this Court. 

Wilson f o r  plaintif. 
Badger. f o r  defend& Lucy Maberry, moved to dismiss the bill. 
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HENDERSOK, J. We cannot sustain this as a bill of interpleader, for 
in  such bills the equity of the plaintiffs is to be indemnified in the 
delivery of property of which he is in possession and to which he claims 
no right. The plaintiff, not having the possession, is unable to do the 
only act for which an indemnity is giren. But I think that he has an 
equity growing out of the motion to dismiss the bill at this late period, 
after the defendant has submitted to the jurisdiction of the Court. The 
defendant should be restrained from computing the time which has 
elapsed during this litigation, in support of the plea of the statute of 
limitations, in any suits which might be brought at  law by the plaintiff 
for this property. There would be no doubt of this equity if the wbject- 
matter of this suit was of equitable cognizance; and in principle, under 
the circumstances of the case, I think there is no difference. 

From the commencement of this suit the defendant either believed 
that this Court had not jurisdiction or that i t  had. I f  he believed the 
former, and had the present motion in view, he has been guilty of a gross 
fraud in  every step taken in this cause from which the plaintiff might 
infer that he intended to try the question here. His  opposition to the 
application for an injunction against computing the time spent in this 
Court is strong evidence that his object was to deceive the plaintiff. I f  
he did not know from the first that this bill was improperly framed, but 
has lately been apprised of it, he wants the common feelings of humanity 

in wishing to visit the plaintiff with the most disastrous conse- 
(172) quences for the crime of ignorance, in  which he himself so fully 

participated. I think that the equity of the plaintiff is much 
heightened by the circumstance that i t  is not the loss of property to 
which he is to be subjected, if barred by the statute, which many can 
bear with equanimity, but he is to be overwhelmed with a large debt, 
which few can endure in the like manner. 

This case is also of a nature well calculated to mislead upon the ques- 
tion of jurisdiction. The property in  contest is claimed from the same 
person; the right of the parties depend upon the construction of the 
same instrument; the plaintiff is an administrator, and not personally 
interested-he is a bare trustee; the property was in  the possession of 
some of the next of kin, and of persons claiming under them and holding 
adversely to the claim of others also next of kin. I t  was thefiefore more 
convenient to go into a court of equity, as one suit would settle the whole 
controversy. And no doubt i t  was thought that the want of possession 
was a mere matter of form, as the persons who had i t  were brought 
before the court, and that, upon a final adjustment, possession could as 
well be delivered by them as by the plaintiff. Under this impression, 
the bill and a cross-bill were filed, answers made, depositions taken, an 
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account ordered, the cause set for hearing, removed to this Court, and 
all necessary interlocutory orders made. And after all this time spent 
and costs incurred, when the cause is ready for trial this motion to 
dismiss is made for want of jurisdiction in the Court, in which the 
defendant has been an actor himself. Justice and equity require that 
as the defendant now declines to submit the trial of his case to this 
Court, that the time which has been spent in this litigation (honestly 
on the part of plaintiff) shall not be computed in  support of a bar for 
the defendant, under the statute of limitations, should suit be brought at  
law. The advantage mas either fraudulently acquired or obtained 
through the ignorance of both parties. One should not be so 
highly benefited and the other so se~ierely punished. But the (173) 
plaintiff must pay the costs of the suit. 

PER CURIAJI. Retain the bill, and direct that if the plaintiff sues at  
law, the time during which this bill has pended shall not be computed 
upon the plea of the statute of limitations. 

Cited: Lipsitz v. Smith, 178 N. C., 100. 

JAMES H.  SMITH, ADMINI~TBATOR OF EDWIN SMITH, V. BRYAN SMITH. 

1. The order in which parties to a security are liable at law is the order in 
which, independently of contract, they will be held bound in equity. 

2. In equity, however, by contract the endoyser may be made accountable to 
the maker and the acceptor to the drawer, etc. 

3, Where A., as surety, signed the note of B., payable to C., and it was endorsed 
by C.  at the request and for the accommodation of B., there being no 
contract between A. and C. whereby they agree to become cosureties of B. : 
I t  was held, that A, had no right to contribution from C.  

From JOHNSTON. The bill charged that the plaintiff's intestate in  
March, 1825, signed a note with one Robert H. Helme, payable to the 
defendant, for $8,911; that after signing the note, i t  was delivered to 
Helme, who procured the defendant to endorse i t ;  that the signature of 
the plaintiff's intestate and the endorsement of the defendant were both 
voluntary and for the accommodation of Helme, who procured the note 
to be discounted at  the State Bank solely for his own benefit; that Helme 
became insolvent, and the plaintiff's intestate had paid the whole amount 
of the debt. I t  was insisted that the defendant was a cosurety with the 
plaintiff's intestate and liable to contribution, which was the prayer of 
the bill. 

103 
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(15'4) The defendant in his answer admitted that he endorsed the note 
at the request of Helme; he averred that at the time of his en- 

dorsement he had no knowledge that the plaintiff's intestate was a surety, 
but that he then believed the plaintiff's intestate had a joint interest with 
Helme in having the note discounted. He denied that he would have 
endorsed the note for the accommodation of Helme, had he known that 
the latter was solely interested in the discount, and stated that when the 
note was handed to him, and his endorsement asked for, he hesitated, as 
the amount was large, but that Helme removed those doubts by inform- 
ing him that he, the defendant, could not suffer until the plaintiff's 
intestate and himself had both failed; and upon this assurance, having 
confidence in the solvency of the former, he endorsed the note and handed 
i t  back to aelme. 

The deposition of Helme was read upon the hearing. He swore that 
at the time when the defendant endorsed the note no communication was 
made to the defendant of the relation in which the plaintiff's intestate 
stood to the note; that he had stated to the defendant that the plaintiff's 
intestate was bound to indemnify him in case he, Helme, failed; but that 
this was given as the witness's opinion upon the point of law, not as a 
fact touching the plaintiff's intestate's connection with the note. Re 
further proved that the plaintiff's intestate had no interest in the note, 
except as a surety, and that in his opinion the defendant would not have 
lent his name.unless that of the plaintiff's intestate, or some other as 
good, had been upon the face of the note. 

Badger and Deverew for plaifitif.  

HENDERSON, J. Love v .  Wall, 8 N.  C., 313, and Craythom v. Stub- 
bur%, 14 Ves., 160, decide not only that the order of liability arising 
upon the face of the transaction is the rule of this Court, as well as at 
law, in fixing the relation of principal and surety and that of cosurety 
and supplemental surety, but that this relation may be varied by con- 
tract, whatever may be the form of the security, for that is made diverso 
imtuito; and that the payer of the note may be the surety of the maker, 
the endorsee of the endorser, drawer or acceptor. But until this rela- 
tionship is varied by evidence of such contract, the order of liability is 
the same here as at  law, that is, such as it appears to be upon the face 
of the security. This seems to be admitted in argument by the counsel 
for the plaintiff; but it is insisted that the very circumstance of its being 
known to the defendant that the plaintiff's intestate, one of the makers, 

was not a principal in the note, but only a surety for Helme, 
(179) created of itself this agreement of mutual liability between 
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the maker and endorser, without any actual communication between 
them, and, in fact, that this was so strongly the case that no under- 
standing of the defendant to the contrary, in  the absence of the plain- 
tiff's intestate, and without his knowledge, could control or vary it. 
Th is  is certainly extending the doctrine farther than the ~r inc ip le  will 
warrant. I t  is binding a person not only without his consent, but in  
opposition to it, and where no fraud is imputed to him; it is placing 
h im i n  a grade and order of liability which is in accordance mith neither 
his  act nor his intent, and this without the least imputation of fraud. 
This case certainly is distinguishable from Craythorn v. Swinburn. 
There the surety became bound, or was willing to become bound, with 
his  principal. He  did not and could not understand that any other 
person was to be bound as cosurety with him. I n  this case it is probable 
that Smith, the maker, might have understood and believed that the 
defendant would be equally bound with him, as the note could not be 
discounted without his agency; but if he did, this could not create an 
obligation on the endorser without his assent, and without fraud. His  
(the intestate's) understanding alone would not change the operation of 
law upon the transaction. I t  required also the assent of the endorser, 
or that he should be guilty of some fraud, to subject him. To do so in  
this case would be to subject him in opposition to the manner in  which 
h e  bound himself, viz., the form of the security, and also in opposition 
to what he intended to do, according to his declarations at  the time of 
endorsing. 

PER CURIAM. Dismiss the bill with costs. 

Cited: Richards v. Simrns, 18 N.  C., 49; Dazoson, v. Pattaway, 20 
N.  C., 399; B a d  v. Burch, 145 N.  C., 318; Edwardk v. Ins. Co., 173 
N.  C., 617. 

LEWIS ELLIS v. WILLIAM ELLIS. 
(180) 

1. The act of 1819 (Rev., ch. 1016), respecting par01 contycts for the sale of 
lauds and slaves, and the statute of frauds (29 Charles II.), were made to 
effect the same object, and should receive the Sam@ construction. 

2. Therefore, where the whole purchase money was paid and possession deliv- 
ered according to the contract, although no note in writing mas made of 
it, a specific execution was decreed. 
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From EDGECONEE. The plaintiff alleged that in  1821 he purchased 
of the defendant a tract of land, at a stipulated price, which was agreed 
to be paid in  a bond of one W. J. Stanton and J. S. Peel, payable to one 
R. Peel, as a guardian to the wife of the plaintiff, and her brothers and 
sisters; that the bond exceeded the amount which the plaintiff in  right 
of his wife was entitled to receive from the guardian, and to obviate this, 
i t  was agreed that the plaintiff should give his bond to the guardian for  
the balance, after deducting the sum which was due him i n  right of his 
wife, and that the defendant was to become surety for him; that to 
indemnify the defendant in this suretyship, a mortgage on the bargained 
premises was to be given him; that according to this contract, the bond 
of Stanton and Peel was assigned to the defendant, a bond given by the 
plaintiff and defendant to the guardian, and the plaintiff put in  
sion of the land: that from ignorance of the manner in  which the deed 

u 

of bargain and sale and the mortgage should be drawn, they never had 
been executed. 

The bill then charged that the defendant, pretending the plaintiff was 
bound to him as a guarantor of the bond of Stanton and Peel, who had 
proved insolvent, had refused to convey the land sold, and had com- 
menced an  action of ejectment against the plaintiff to turn him out of 
possession. 

The prayer of the bill was for an injunction and a specific perform- 
ance of the contract of sale. 

(181) The defendant in his answer relied upon the act of 1819 (Rev., 
ch. 1016). H e  also denied the equity of the plaintiff's bill; but 

i t  i s  not necessary for the purpose of this report to give his views of the 
contract of sale. 

The injunction had been dissolved, and it appeared from a copy of the 
record of the action of ejectment, which was filed as an exhibit, that 
the plaintiff had been turned out of possession, and that the defendant 
had recovered for the mesne profits. 

Hogg for plaintif. 
Gaston, contra. 

TAYLOR, C. J. I think there can be no reasonable doubt that the act 
of 1819 was made to effect the same object with the statute of frauds, 
and perjuries, so 'far as i t  respected parol contracts of sales of land. 
The mischief here was of the same character with that sought to b e  
remedied i n  England, and the full extent of i t  had recently been brought 
into view by a decision of this Court decreeing the specific execution of 
a parol contract where there was no part performance. 
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There is some difference in  the phraseology of the two statutes, but 
none I think in  their substantial meaning. Our act makes all contracts 
to sell or convey any lands void and of no effect unless they be put 
in writing. The statute of 29 Charles 11. prohibits the bringing (184) 
of any action upon any contract or sale of lands, or any interest in 
or concerning them, unless the agreement on which such an action shall 
be brought, or some memorandum or note thereof, shall be in writing, 
etc. As this would extend to prevent the institution of a suit in equity as 
well as at  law, i t  is equally operative with our act, since depriviag the 
party of all remedy on a contract is equivalent to annulling it. I n  this 
view, I think, the expositions of the statute of frauds are applicable to 
ours, and that after a system has been built up by the judgments of a 
succession of able men, i t  mould be unwise and unsafe to depart there- 
from. 

I n  the present case the purchase of the land was made by the plaintiff, 
and he let into possession thereof with the defendant's consent. Now, 
if the purchase money was paid according to contract, or there was no 
agreement to guarantee the note of Stanton aqd Peel (which is a subject 
of future inquiry), i t  is equitable that the plaintiff should be quieted in  
his purchase; and, indeed, i t  would be flagrant injustice to allow the 
defendant, after receiving the price and giving up the possession, to 
commit a fraud under the sanction of a statute made for the prevention 
of fraud. I f  this agreement should not be performed, the plaintiff, by 
being put into possession, has had a fraud practiced upon him, and made 
a trespasser, and liable to account for the rerits and profits. To show 
that he entered by agreement, and thus defend himself from the charge 
of being a trespasser, i t  is allowable to prove the par01 agreement and. 
the delivery of possession; and being allowed for that purpose, i t  is 
equally reasonable that i t  shall be allowed throughout. This principle 
is illustrated and explained in a satisfactory manner in Clenam v. Cooke. 

Nor does i t  seem that any mischief can arise under this construction, 
guarded and limited as it is to those cases where the acts done are 
of such a nature that they could not possibly be executed with (185) 
any other view than to perform the agreement; for if they are 
equivocal, or might have been done with other views, the agreement will 
not be taken out of the statute. Ambler, 586. A plainer case, with 
respect to the design of delivering possession, cannot well exist than this. 
I t  was the clear intention of both parties that i t  should be in execution of 
the agreement; and if the defendant has, in fact, been paid according to 
contract, he ought to be enjoined perpetually, and decreed to execute a 
deed. 
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PER CURIAM. Direct an account to be taken by the master of the 
purchase money, and let him report upon the nature of the guaranty 
which the defendant claims the plaintiff to have given of Stanton's and 
Peel's bond. 

Cited: & w e  v. Atkinson, 131 N. C., 347, and other citations to same 
case post, 343 and 403. 

FRANCES LILES v. ROBERT FLEMING, EXECUTOR OF JACOB LILES, 
AND OTHERS. 

1. A post-nuptial agreement, made upon sufficient consideration, between 
husband and wife, will be enforced in equity. 

2. Where there was an agreement to settle property upon the wife, and the 
husband, by will, bequeathed that property to a stranger: I t  was held, 
the wife having dissented from the will, that her right to a child's part 
of the personalty could be defeated only by a satisfaction in express words, 
or one resulting from a necessary implication, and there being neither, 
that she was entitled both to the settled property and to her child's part. 

From WAKE. The plaintiff in her bill alleged that upon a treaty of 
marriage between her and the defendant's testator i t  was agreed by the 
latter that in  case there should be a child of the marriage, all the prop- 
erty to which the plaintiff was entitled, either in  possession or in  action, 

should be settled upon her; that the marriage took place, and 
e(186) upon the birth of a son, who was named Richard Liles, the de- 

fendant's testator executed the following instrument : 
"Be i t  known to all whom i t  may concern, that I, Jacob Liles, of, etc., 

having intermarried with Frances Holland, widow, etc., and by her 
having had one son, called Richard Liles, I do hereby certify that all 
the property which came by my said wife, of every description, I give 
to her and her heirs forever. I n  witness, etc." 

The bill then charged that the defendant's testator had taken into his 
possession sundry slaves, and some bonds and money, which belonged 
to the plaintiff before her marriage with him; that by his will he had 
bequeathed several of those slaves to his children by a former marriage, 
and in  i t  had made a very small provision for the plaintiff, who had 
regularly entered her dissent from it. 

The prayer was to have the defective instrument set up, and also for a 
distribution of the assets of the testator. 
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The defendants in  their answers put the plaintiff to the proof of the 
antenuptial agreement, and insisted, if it was made, that the plaintiff 
should be put to her election, contending that she could not claim under 
the agreement and also her share of the testator's assets. 

The facts set forth in  the bill were fully established by the testimony 
of the plaintiff's mother and sister, whose depositions were read. 

Devereun: for plaintiff. 
W .  H.  Haywood, contra. 

TAYLOR, C. J. This bill is brought for the twofold purhose of setting 
up a contract, made by the testator of the defendant with the plaintiff, 
his then wife, whereby he gave her all the property which he had 
acquired by his marriage with her, and to obtain, likewise, a (187) 
distributive share of the personal estate of her said late husband. 
The contract made after marriage is stated to have been in execution of 
a parol treaty, made before the marriage, whereby the husband agreed 
to settle upon her, in  the event of her having a child by him, all the 
property she then possessed or mas entitled to. The writing does accord- 
ingly admit that she has a son, named Richard Liles; and there is proof, 
by two witnesses, the mother and sister of the plaintiff, that Jacob Liles 
had declared in his lifetime that he had executed the paper in pursuance 
of his engagement entered into before marriage. The contract of mar- 
riage is a valuable consideration, and a settlement made by the husband 
after marriage is binding upon him and all persons claiming as volun- 
teers from or through him. How far  the peculiar circumstances of this 
contract would render i t  valid against breditors or subsequent purchasers 
is not made a question in the case. The intervention of a trustee is 
indispensable at  law to enable the husband to convey property to his 
wife; but there are seve'ral cases in  this Court where the husband's gifts 
to the wife, directly made, will be supported, although no property in  
the things given passed to the wife at law by the delivery. The follow- 
ing cases extend fully to the establishment of this principle: Lucas 
v. Lucas, 1 ,4tk., 270; Stunning v. Style, 3 P. Wms., 338; Bledsoe v. 
Sawyer, 1 Tern., 244; Bunbury, 205. 

The law proceeds strictly upon the notion of union of person in  hus- 
band and wife, and it is only in  some extreme and excepted cases that 
the wife can implead or be impleaded without her husband; but in 
equity she may be a plaintiff or defendant without the concurrence of 
her husband, as in cases where she prays relief against him. Terry v. 
Terry, Pres. Ch., 275; Lurnbert v. Lambert, 1 Ves., Jr., 21. And she 
may defend a suit separately, when her interest in the subject 
of litigation is contradictory to her husband's claim, and in (188) 
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other instances. White v. Thomhorough, Pres. Ch., 429; Ex parte 
Halsam, 2 Atk., 50. Equity, it is said, regards not the outward form, 
but the inward substance and essence of the matter, which is the agree- 
ment of the parties, upon a good and valuable consideration; so that 
although a covenant be extinguished at law by the marriage of the par- 
ties, this Court will establish it. Cammel v. Buckel, 2 P. Wms., 243; 
1 Fonbl., 39. 

As to the remaining question, whether the plaintiff is to be put to her 
election, i t  is believed that the law has left no discretion on the subject; 
for however desirable it might be that in so small an estate the testator's 
children should exclusively enjoy the benefit of it, yet the widow's claim 
to distribution is founded on a clear legal right. The principle to be 
extracted from all the cases is that an intention to exclude that right 
must be shown, either by express words or a manifest implication; but 
there is here nothing from which such an intent can be inferred. 

PER CURIAN. Declare that the defendant's testator made the agree- 
ment in the bill mentioned, and direct an account of the property of the 
plaintiff at the time of her marriage, and also of the assets in the defend- 
ant's hands. 

Cited: Taylor v. Eatmm, 92  2. C., 605; Waltom v. Parish, 95 
N. C., 263. 

JAMES MoCABE AND WIFE AND OTHERS v. BENJAMIN SPRUIL AND OTHERS, 
EXECUTORS OF CHARLES SPRUIL. 

A testator directed his lands to be sold and the proceeds divided among his 
"heirs not heretofore mentioned": Held, (1) That the land should be 
considered as money, and that the word "heirs" meant those who were 
entitled under the statute of distributions. ( 2 )  That the words "not 
heretofoie mentioned" applied only to those taking beneficially under the 
will, and not to a legatee in trust. 

From TYRRELL. This cause was heard in the court below, Zartin, J., 
on the Fall Circuit of 1827, when the facts were that Charles Spruil 
duly made his will and appointed the defendant Benjamin, his brother, 
one of his executors. After several pecuniary legacies to his relations, 
and among them one to the defendant Benjamin in trust for a sister of 
his and the testator, he devised as follows: 
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"My will and desire is that all my other estate, both real and personal, 
be sold at  the discretion of my executors, and the money arising there- 
from to be equally divided amongst my other heirs, not heretofore 
mentioned." 

Two questioiis were submitted to his Honor, viz. : 
1. Whether the fund created by the sale of the land belonging to the 

testator should be divided among his personal or real representatives, 
who were parties to the suit. 

2. Whether the mention made of the defendant Benjamin, in the first 
part of the will, appointing him a trustee for his sister, prevented him 
from claiming any partoof the residuum. 

His Honor decreed that the proceeds of the land should be divided 
according to the statute of distributions, and that the defendant Benja- 
min was not entitled to any part of the residue. 

From this decree the defendant Benjamin appealed to this (190) 
Court. 

Hogg for appellant. . 
Gaston and Badger, contra. 

TAYLOR, C. J. I t  i t  a well known rule of equity that land directed 
to be sold and turned into money shall be considered as money unless 
there is some plain intention to the contrary, and whether the direction 
is given by will or any other instrument makes no difference. . 

What description of persons is to be understood by the word heirs, as 
applied to personal property, has not been positively settled by any 
adjudication, though strong opinions have at  times been expressed upon 
it. Thus in Holloway v. Holloway it is said that though the word heirs 
has a definite sense as applied to real estate, yet as to personal estate i t  
must mean such persons as the law points out to succeed to personal 
property. I f  personal property were given to a man and his heirs, i t  
would go to his executors. And this is the only construction we can give 
to i t  in  this will, which will therefore confine the bequest to such as are 
entitled under the statute of distributions. 

I do not think there is any sufficient reason for excluding Benjamin 
Spruil from this distribution. By excluding those who had been men- 
tioned in  the will, the testator must have meant those for whom some 
provision had been made; but none was made for Benjamin, who seems, 
besides, to have been an object of the testator's confidence, since 
he had appointed him executor, and trustee for his sister. I n  this (191) 
respect only the decree appealed from is incorrect. 
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PER CURIAM. Let the decree below be affirmed as to so much of i t  by 
which the mode of distribution is pointed out, and reversed as to the 
exclusion of Benjamin. Let the costs of the court below be paid out of 
the fund, and the costs of this Court by the plaintiffs. 

Cited: Hackney v. Crifim, 59 N. C., 384; Everett v. Grifin, 174 
N. C., 108. 

WILLIAM PETTY AND LAVINIA, HIS WIFE, V. HEZEKIAH HARMAN. 

1. Satisfaction of an open trust is not presumed from lapse of time, but a 
settlement between the trustee and cestui qzce trust changes the character 
of the trust, and subject! it to the presumption d satisfaction. There- 
fore, where a settlement was made between an administrator and an 
infant distribute nearly of age, and not afterwards disaffirmed by the 
infant: I t  was held, that the lapse of twenty-two years raised the pre- 
sumption of satisfaction. 

2. Per HENDERSON, J., the case of Falls v. Torrance was decided upon the 
ground that the trust was an open one, and never had been closed. 

From CHATHAM. The plaintiffs in their bill, which was filed in  1524, 
alleged that William Dilliard died in 1781, leaving the plaintiff Lavinia, 
his only child, an infant of only three weeks; that administration upon 
his estate mas committed to Keziah, his widow, who afterwards inter- 
married with the defendant; that Dilliard at his death was possessed of 
a female slave, and of other personal estate; that the defendant, in  right 
of his wife, administered his estate, sold the property except the slave, 
which he converted to his own use, and collected the debts, particularly 
a large one due from one Thomas. 

I t  was. then averred that before the plaintiff Lavinia arrived at  full 
age, viz., in 1801, the defendant Harman and one William Petty, Sr., 

the grandfather of the plaintiff Lavinia, with a view of making 
(192)' her half brothers and sisters, also grandchildren of W. P., Sr., 

equal i n  point of property with the plaintiff, fraudulently pro- 
cured her to accept of two negroes and give a release of all her claims 
upon the estate of her father; that Keziah, the widow of Dilliard and 
the wife of the defendant, was dead, and that the female slave had many 
children, who were still in the possession of the defendant. 

The bill then set forth the intermarriage of the plaintiffs, and prayed 
a discovery of the number and names of the descendants of the slave of 



which Dilliard died pbkesssd ; that thk release gitreh in 1801 might be 
declared ioid, and for An acdount and di'stkibuti'oa of the peksonal &ate 
of the intestate. 

The defendant in his answer alleged that Dilliard aetrer owhlecl the 
slave mentioned ih the bill, and insisted that shk *as only lent him by 
William Petty, Sr., the father of his wife. Hie denied that he had ever 
received anything from the estate of Dilliard, anti that he never knew, 
until within a short time, that Keziah, his wife, had administered; and 
averred that he had alwtzys thought adminietratibn had been committed 
to her father, William Petty, Br. He stated that after his intermarriage 
with the widow of Dilliard, her father had told him there was some 
property of his (Dilliard7s) to which defehdant and the plaintiff Lavinia 
were entitled; that it consisted of money and a debt due by one Thomas; 
and that as he, the father, was old and infirm, he suggested that the 
defendant should take control of the debt, which was in amount about 
equal to the share of the estates to which the defendadt, in right of his 
wife, was entitled; that the defendant acquiesced in the proposal, and 
the more readily as he did not know that his wife, independently of her 
father, was entitled to anything; 'that understahding Thomas to be 
insolvent, he had, for a trifling consideration in goods, assigned the debt 
to a merchant in the neighborhood. 

I t  was admitted that the defendant had possession of the slave (193) 
mentioned in the bill, and of her increase, but insisted that he 
claimed then1 under an advancement made Keziah, after her intermar- 
riage with the defendant, by her father, William Petty, the elder. 

As to the release, it was alleged that the defendallt, feeling uneasy at 
some reports in the neighborhood respecting a gift of the slave by Wil- 
liam Petty, Sr., to Dilliard, had as he then believed, on the day when the 
plaintiff Lavinia came of age, but as it aftekwards appeared on the day 
when she was 20 years old, caused a meetiag to be had at W. P.'s, Sr., 
where the plaintiff Lavinia then lived, at which were present the most 
respectable people in the neighborhood, where the whole matter was dis- 
cussed, and when the defendant and William Petty, Sr., conveyed to the 
plaintiff two negroes by way of advancement and for the purpose of 
settling her claims to her father's estate. The defendant insisted that 
these two negroes were much greater in value than the share of the plain- 
tiff Lavinia in the estate of her father, and that the settlement was 
liberal, from the natural affection of the grandfather and from the 
regard which the defendant had to the plaintiff Lavinia, who had been 
nurtured by him from her infancy. A11 fraud and concealment was 
denied and the transaction insisted to have been fair. The answer 
averred that the defendant's wife had died in 1820, and William Petty, 
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Xr., in  1822 ; that the plaintiff Lavinia came of age in 1802 and married 
i n  1806, and lived in  the neighborhood of the defendant until 1811, 
during which time no complaint had ever been made of the settlement; 
and the defendant prayed the benefit of any presumption which could 
arise from this lapse of time. The defendant also alleged that he had 
been in  possession of the slave mentioned in the bill, and her increase, 

from 1784 up to the time of filing this bill, claiming them as his 
(194) own, and insisted upon any benefit he might derive under the 

statute of limitations. The allegations of the answer were fully 
supported, in  the opinion of the Court, by the testimony. I t  particularly 
appeared from the copy of the record of a suit against Thomas that the 
execution against his bail was under the control of the merchant to 
whom in his answer the defendant averred he had assigned the debt. 

W. H. Haywood for plaintifis. 
M a d y  for defendant. 

HENDERSON, J. I t  has been very impressively urged upon us, in  a 
short and pithy argument, that this claim is not barred by lapse of 
time; and Palls v. Torrance, 9 N. C., 490, and 11 N. C., 412, is cited 
as  in  point. I n  that case we considered the trust, as to the negroes, an 
open one; for it was very clearly shown, by documentary evidence, that 
they never were brought into account, because of an unfounded claim of 
the widow. Frequent recognitions of these facts were made during the 
whole of the period relied on, as furnishing evidence of a satisfaction. 
I n  this case, however, i t  does not appear that any part of the father's 
estate was not brought into account. As to the interest, that was neces- 
sarily passed on when the principal was; and although the plaintiff, 
being an infant, was not bound by the settlement made by her grand- 
father, yet she was of mature years, and knew that it had been made, 
was able to understand it. and communicate to her husband what had 
been done. Now, after waiting more than twenty-two years since she 
came of age (and she was twenty-four or five when she married), and 
after the death of her grandfather, who had a principal share in the 
settlement, nay, almost the sole management of it, this claim is pre- 

ferred. 
(195) There is one circumstance which is strong in support of the 

defendants' answer; it is Thomas's debt. H e  swears i t  was con- 
sidered to be worth but little, Thomas being insolvent, and that he took 
it as such, and sold it for a small sum. The record filed as an exhibit 
confirms him in this, for i t  appears that the judgment was collected 
from the bail. I think this is  not an open trust, but that it was closed 



in 1801-at least, that it then lost that character, notwithstanding the 
infancy of the plaintiff. Her infancy, it is true, protected her from 
being bound by the settlement; but it did not prevent the character of 
the trust from being changed. 

I ?ER CURIAM. Let the bill be dismissed, with costs. 

Cited: Villines v. Norfleet, 17 N.  C., 173 ; Shearin v. Eaton, 37 N. C., 
285; Tate v. Dalton, 41 N. C., 565; Grant v. Hugh&, 94 N. C., 237, 

' JESSE KIRBY, EXECUTOR OF SAMUEL KIRBY, v. SALLY DALTON 
AND OTHERS. 

Where the vendee of lands received no title, but only a bond to make one 
upon the payment of the purchase money, the dower of his wife in the 
land is not protected against the debt due the vendor for the purchase 
money. Is the wife entitled to dower at all? Quere. 

From Rowax. The plaintiff in his bill alleged that his testator in his 
lifetime sold a valuable tract of land to one Jonathan Dalton for the 
sum of $6,000 ; that no title was given to Dalton, but the testator executed 
a bond to convey upon the payment of the purchase money, and Dalton 
had sundry payments on account of the purchase money, and that a 
balance thereof was still due. The bill then stated that Dalton was 
dead, and his estate insolvent; that the plaintiff could not recover the 
balance of the purchase money without a sale of the land; and the 
prayer was that the lands might be sold and the proceeds applied to the 
satisfaction of the debt due the plaintiff. 

The heirs of Dalton, who were made parties, in their answer (196) 
insisted that their ancestor had been ousted of part of the land by 
older and better title, and claimed a reduction of the price on account 
thereof. 

The defendant Sally, the widow of the vendee, in her answer averred 
that dower in the premises had been assigned to her, and insisted that so 
much thereof as was covered by it was not liable to the debts of her 
husband. 

The allegations above mentioned were all supported by the proofs. 

Nash for plaintif. 
Devereux for defendants. 
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Hik~&ci@, 5. I cannbt perceive tibdn wh&t gdun'cts &is bill "ohn be 
kesibtM. The irehklor retained the 'title ?dr the purpdge of smuiing the 
payin&% 'of the @'ur&ase money, and he has a right ill thi-s Godkt 'to 
have his contract specifically executed, which is \be object cif this bill. 
As to the claim which the widow sets, of having her dower protected 
from this ddmand, i t  is equally unfounded. The dower protec'ted by 
the law against the debts of the husband is dower in the lands of -the 
husband. This never was the land of the husband; or, if it was, while 
in his hands it was at all times subject to this debt. This claim is there 
fore above the husband's interest. The lands came to his hands, if they 
came at all, subject to it. There can be no pretense for exemption. 

I have considered this case as if the widow was entitled to dower in 
her husband's equities, which this Court has more than once decided 
against. But if she was, she would take subject to a superior equity; 

alld tliB i's certaialy one of that deacription. 
(197) As to that part of the aristyer which claims a deduction from 

the stipulated price because the vendee was evicted from a part 
of the land by a superior title, it is certainly godd, and the ektent of the 
loss inrisk be inquired into. 

PEIC CURIAM. Direct an account to be taken of the purchase money 
unpaid, and let the lhaster ascertain the value of the land from p6hich 
the vendee has been evicted, in relation to the prke given for the ioh'ole 
tract. Let him also ascertain the value at the time of the eviction, com- 
puting the interest on both ~aluations. 

Cited: Lova v. McClure, 99 N. C., 294. 

BURWELL SIMMS v. NATHANIEL THOMPSON AND WINIFRED, 
HIS WIFE. 

1. For the recovery of legacies, filial portions, and distributing shares, the 
county courts are courts of equity, and have all the powers of such courts. 
Upon proper cases, they may review or rehear their own decrees. But 
where a decree was made which disposed of the cause, it was held to be 
equivalent to an enrollment, and that they had no power at a subsequent 
term to rehear that cause. 

2. A review cannot be had for mistakes in a decree which might have been 
rectified by proper attention. 

From WAKE. The petition, which was filed in the county court at 
February Term, 1824, set forth that the defendant Winifred, with sev- 
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era1 o$hers, who were distributees of William Simms, filed their petition 
at November Term, 1820, agqinst the plaintiff, as administrator of said 
William, for distribution of his estate; that at February Term, 1821, 
of the said court the clerk was ordered to take an account of the 
administration of the plaintiff; that according to this order the parties 
appeared before the clerk, when the account was taken, which was in 
every respect satisfactory to the plaintiff; that after the settlement the 
clerk handed to the plaintiff some memoranda, as guides to him in his 
payment to the distributees; that the plaintiff then sapposed these 
memoranda were incorporated in the account, and that the decree 
would be entered accordingly, but that he had learned only within (198) 
a few days that the decree had been entered up for the whole 
distribvtiye share of the defendant Winifred, omitting sundry payments 
made her on account of it, and that she having intermarried with the 
other defendant, he had sued out a wire facias and was pressing an 
execution for the whole amount of the decree. The plaintiff prayed that 
the original decree might be reviewed and corrected, and also for a 
rehearing. 

The defendants in their answer denied the existence of the errors 
alleged in the petition, and insisted that if they existed, the plaintiff was 
without repedy, the decree in the original cause beipg final, as it dis- 
posed of the cause, and even of the costs. 

The ~riginal  decree was Gled with the answer, as an exhibit. I t  was 
entered at August Session, 1822. By i t  the shares due the several dis- 
tributees were settled, the costs disposed of, and an execution awarded. 

At February Term, 1824, of the county court the clerk was directed 
to take anew the accounts between the parties. By his report it appeared 
that the errors of which the plaintiff complained existed, and the county 
court made a decree for the plaintiff, carrecting the former decree, from 
which the defendants appealed. 

DANIEL, J., on the Fall Circuit of 1827, dismissed the petition, being 
of apinipn that the county court had full power to rehear or review a 
decree, upon petition on a proper case, but that there had been a final 
decree in this cause, and that, in substance, the petition sought for a 
rehearing of it. Whereupon, the plaintiff appealed. 

Devereux for pluhitif. 
W .  H. Huywood for defelzdamt. 

T4ypon, C. J. The expense and delay incident to an applicatiop to 
4apcery for legacies or distributiou was too obvious a mis&i$ not to 
call for a remedy, more especially when theq yas but qne court af that 
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description existing in the then colony, and a great proportion of the 
rights sought for were comparatively of small amount. This remedy is 
applied by the act of 1762, and the mode of it is by investing the 
Superior and county courts with equity jurisdiction on these subjects. 
To insure a speedy trial of such causes, certain rules were prescribed by 
the Legislature, and these must undoubtedly be observed, as far as they 
extend; but where a case arises that is not provided for by these rules, 
recourse must be necessarily had to the practice of a court of chancery. 

The jurisdictions are concurrent on the subjects contemplated, but in 
the inferior courts means are adopted to accelerate the trial of causes. 
To construe the powers conferred on these courts as an exclusion of 
others would be to deny the right of awarding a new trial or of granting 
an appeal, neither of which are provided for by the laws, though they 
have been constantly exercised, as well as many others appertaining to 
the equity jurisdiction. Nor can any reason be imagined which justifies 
the propriety of refusing to rehear or review a decree in the county 
court, whilst a decree made in the Superior Court is subject to this 
revision. I t  never could have been the intent of the Legislature that an 

imperfect degree of justice should be administered when the 
(203) decree was rendered in the county court, when they are cautious 

to secure a full measure of it in the Superior Court, by guarding 
against any construction which may tend to abridge the powers of the 
latter in expressly providing that the powers of the court of chancery 
shall not be limited as to such subjects. The whole spirit and object of 
the act require a construction which shall put those courts fully into 
possession of the means of doing justice when they are applied to; other- 
wise, they will cease to answer the purposes of their establishment, for 
they cannot "proceed to hear and determine the same according as the 
matter in equity and law shall appear to them, without regard to form," 
unless they can also rehear and review the same upon a proper case 
being made. 

Having no doubt as to the authority of the court to rehear and review, 
i t  is necessary to inquire whether this forms a proper case for either. 

The only two grounds upon which a bill of review can be maintained 
are, first, for error apparent on the face of the decree; second, for new 
matter discovered since. The subject of complaint made in this petition 
is that the clerk showed the petitioner a statement, according to which 
he understood the account was to be settled; but no error appears on 
the face of the decree, and the ground of complaint was known to the 
petitioner before the decree was entered. E e  alleges that when the 
decree was made he thought the account was settled in the manner the 
clerk told him it would be; but an ordinary degree of vigilance would 
have saved him from this mistake. 
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I t  is clear that after the enrollment of a decree the cause cannot be 
reheard, and although me have no regular enrollment in  this State, 
gccording to the practice in  chancery, yet i t  has been uniformly con- 
sidered that after the term at which the decree was heard, if it was final 
and the parties out of court, such was equivalent to enrollment. Nor 
does any difference exist between decrees on accounts and others; 
'for the cases only show that decrees to account are not enrolled, (204) 
not that the decree made after the account comes in  is not 
enrolled. This is plain, from the reason given in  the book: the first 
decree is not enrolled because it ties up the hands of the court from . 
relieving if there should have been any defect in  the directions of the 
decree. But after the account is returned by the master, and the parties 
have an  opportunity of exceptiag, there can be no reason why the final 
decree should not be enrolled; more especially as according to Lord 
Bacon's second ordinance an error in calculation (miscasting) may be 
rectified without a bill of review. 

PER CURIAM. The decree dismissing the petition i s  affirmed. 

Cited: Bible Soc. v. Hollister, 54 N. C., 14; Hlemming v,  Roberts. 84 
N. C., 540; Farrar v. Staton, 101 N.  C., 84; Hunter v. Nelson, 151 
N. C., 186. 

AARON L. GOMEZ v. AARON LBZARUS AND OTHERS. 

A bill was accepted for the accommodation of the drawer, and this fact was 
known to the endorser, who, when his endorsement mas made, received 
from the drawer a bond and mortgage, conditioned to be void if he should 
be indemnified against that and any subsequent endorsement. The drawer 
then conveyed the mortgaged premises in trust to secure all his debts, with 
instructions in the deed, to his trustee, to pay such debts first "as may be 
endorsed by the said" endorser. After this conveyance, the bill being 
protested, was taken up by giving the holder the note of the drawer, with 
the acceptor and endorser as sureties, which was paid by the acceptor, who 
procured an assignment of all the securities in the hands of the endorser 
and the holder : I t  was held. 

1. That there being no contract whereby the endorser and acceptor agreed to 
become cosureties, the latter had no right to contribution from the former. 

2. That the endorser being liable only upon the default of the acceptor, the . 
latter could not be subrogated to the rights which the holder had against 
the former. 
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3. That the mortgage being made for the personal indemnity of the endorser 
only, and not for the security of the debt,  the acceptor had no right to . 
pursue the fund ; and that the endorser being indemnified by the acceptor's 
payment, the mortgage was functus oficio. 

4. That a mortgage to secure subsequent endorsements rested merely in 
contract, and was available for those only which were made while the 
property remained under the control of the mortgagor. 

From CUMBERLAND. The pleadings and proofs in this cause were 
exceedingly voluminous. I t  is believed that the following is a correct 
statement of the facts, which were either admitted or proved: 

Jacob Levy, a resident of Fayetteville, in this State, in April, 1819, 
procured the plaintiff, a commission merchant in New York, with whom 
he was in habits of business, to accept his bill of exchange for $5,000, 
payable to one Clark, whose endorsement, as well as the plaintiff's accept- 

ance, was for the accommodation of Levy. There was no com- 
(206) munication between the plaintiff and' Clark respecting their 

liabilities for Levy. Clark knew that the plaintiff's acceptance 
was for Levy's accommodation; and Levy informed him that he should 
consign to the plaintiff produce to meet the bill. The bill was dis- 
counted at the Bank of Cape Fear, for the accommodation of Levy. 
When it was drawn, Levy executed a bond to Clark in the penalty of 
$15,000, with a condition to be void in case Levy should indemnify him 
against loss by means of any endorsements or suretyships. To secure 
this bond, Levy, on the same day, executed a mortgage upon his property 
in the town of Fayetteville, which deed was not recorded until August, - 
1822. 

I n  July, 1819, another bill was drawn, similar to the first, and in 
renewal of it, when Levy executed another bond to Clark, with a condi- 
tion to be void in case Levy should indemnify him against all liabilities 
which Clark had then or might thereafter incur for his accommodation. 
To secure this bond, Levy executed, on the same day, a mortgage on his 
property in Wilmington, which mortgage never has been recorded. 

I n  November, 1819, Levy being largely indebted to the Rank of Cape 1 

Fear, the State Bank, and the Bank of the United States, by promissory ! 
notes, to which the defendant Lazarus, Clark, and several others, were 
sureties, made a general assignment of his estate, including the property 
mortgaged to Clark by the two deeds of April and July of that year to 
Lazarus and one McRae, for the indemnity of his endorsers and sureties, 
p a ~ i  passu. Lazarus and McRae, 8t the time of the assignment, had 
notice of the two mortgages to Clark, and the last clause of the assign- 
ment was as follows: "And whereas John Clark, Esq., hath a lien upon 
Eart of the property herein conveyed, for his endorsement made for the 
said Jaoob Levy, i t  is further understood, agreed, covenanted, and 
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granted, and the trustees aforementioned are hereby directed, (297) 
in order to extinguish said claim, first fully to pay and satisfy, 
out of the proceeds of the sale or sales aforesaid, so much of the debt 
of the said Jacob Levy, iu the banks aforesaid, as may be endorsed by 
the said John Clark." 

The acceptance by the plaintiff of Levy's draft in favor of Clark was 
re~ewed by redrawings until February, 1820, when it was protested, 
and the holder, the Bank of Cape Fear, then received from Levy, the 
plaintiff, and Clark their joint and several promissory notes for $5,200, 
to secure the principal, and damages on it. Levy and Clark becoming 
insolvent, suit was brought upon this note against the plaintiff, in New 
Pork, where it was finally recovered of him, under a decree of the court 
of chancery, by which the holders were directed to assign to the plaintiff 
all the interest which they had in the trust fund created by the deed of 
November, 1819, to Lazarus and McRae, so far as it extended to the note 
of $5,200. An assignment was executed according to this decree by the 
Bank of Cape Fear, in June, 1824; and in January, 1825, Clark also 
assigned to the plaintiff all the right which he had to the two mortgages 
made to him by Levy, and also all his right under the assignment made 
to Lazarus and McRae, so far as the latter extended to indemnify him 
against his endorsement of the bill upon the plaintiff or his suretyship 
fay the note of $6,200. 

The Bank of the United States, the State Bank, and the Bank of Cape 
Fear, together with Levy, Clark, Lazarus, McRae, and all the sureties of 
Levy interested in the assignment, were made defendants. 

The plaintiff insisted that he was, both by the rules of a court of 
'equity and by the assignments of the Bank of Cape Fear and of Clark, 
entitled to the benefit of the two mortgages made to Clark; that i t  was 
the object and intention of Levy, in his assignment of Novkmber, 1819, 
to preserve this right to the plaintiff as well as to Clark, and that 
if it was not preserved and secured by the assignment, it was by (208) 
reason of a mistake. The bill prayed that any mistakes or omis- 
sions might be corrected; that the plaintiff might be decreed to stand 
in the place of Clark and the Bank of Cape Fear in respect to their 
claim upon the trust fund, on account of the debt which he had paid, 
apd for the account of that fund and payment of the money he had paid 
as surety for Levy. 

The cause was argued at the last term, and held by the Court under 
advisemept until the preyent. 
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HENDERSON, J. Levy and Clark stand bound in  equal degree to the 
bank, that Gomez should accept and pay the bill of the former. The 
discount, being solely for the benefit of Levy, as between him and Clark, 
he was the principal debtor. Gomez, by his acceptance, became a prin- 
cipal debtor as to Clark and the bank; but his acceptance being for the 
accommodation of Levy, as between Levy and himself he was only a 
surety. These facts were all known to Clark at the time of his endorse- 
ment, with the further information that Gomez accepted, or would accept, 
in confidence that Levy would consign property to him before the matur- 
i ty of the bill, to meet the acceptance; and that he, Gomez, transacted 
business as a commission merchant in  New York, to whom Levy was in 
the habit of making large consignments. By  a bond and mortgage, a fund 
is provided for the indemnity of Clark, at  the time of his endorsement. 
The whole of Levy's property is afterwards born f i d p .  and upon full 
consideration, conveyed to Lazarus and McRae, with notice of the mort- 
gage to Clark. The mortgage has not been registered. I n  the deed to 
Lazarus and McRae there is this clause: "And whereas John Clark 

hath a lien on part of the property herein conveyed, for his 
(218) endorsement made for the said Jacob Levy, i t  is further under- 

stood, agreed, covenanted, and granted, and the said trustees are 
hereby directed, in order to extinguish said claim, first fully to pay 
and satisfy, out of the proceeds of the sale or sales aforesaid, so much 
of the debt of the said Jacob with the banks aforesaid (meaning, among 
others, the Bank of Cape Fear) as may be endorsed by the said John 
Clark." After one or more redrawings by Levy on Gomez, endorsed by 
Clark, and after the execution of the deed from Levy to Lazarus and 
McRae, Levy, with Gomez and Clark as his sureties, gave a joint note 
to the Bank of Cape Fear, the holder of the bill, or, which is the same 
thing, a similar one drawn in  renewal of it, including interest and 
damages. Levy and Clark being insolvent, Gomez has paid the whole 
of this note. I n  the mortgage to Clark the mortgaged property is 
declared to be liable to any future or other endorsement which Clark 
may make for Levy, and for any endorsement which he may make for 
their renewals, according to the practice of banks. Gomez, by this bill, 
seeks the benefit of the fund created for Clark's indemnity, and has 
obtained an assignment from him, and also one from the Bank of Cape 
Fear, of all their interest in the trust premises for and on account of the 
bill or note above mentioned. 

There is no agreement made between Clark and Gomez to change the 
order of their liability, appearing upon the face of the transaction. 
Upon i t  Gomez stands prior in  obligation to Clark, for Clark's liability 
was to arise only upon his default. Standing in  this relation, he cannot 
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call upon Clark to contribute as a cosurety. I n  order the better to 
understand the claim of Gomez to the fund provided for the indemnity 
of Clark, we will consider it as created by a stranger, and not by Levy, 
the principal debtor. Gomez could not reach i t  on the ground of 
equality between Clark and himself, for he stands, as we have 
seen, prior in obligation to Clark. Neither can he claim this (219) 
fund upon being subrogated to the rights of the creditor, the Bank 
of Cape Fear; for the bank, upon receiving payment from him, is bound 
to assign all its obligations and facilities for enforcing payment from 
those who stand prior and equal in obligation to him, not from those 
who stand posterior to him; and, I would say, not from those who stand 
in equal or prior degree, unless the fund came from the principal debtor ; 
for I think, in that case, it is purely personal, and cannot be communi- 
cated. But as this fund came from Levy, the principal debtor, it is very 
justly thought to be more accessible to his sureties, and if it still re- 
mained the property of the principal debtor, this Court would lend its 
aid to reach it, and would remove all obstructions out of the way, and 
place it within the power of the suffering surety. I am almost prepared 
to say that where the principal debtor creates a fund for the indemnity 
of a primary surety, one not a bare certificator, w he is called in the 

A civil law (such I think Clark to be), any surety who stands in equal 
or posterior degree may pursue the fund in the hands of any person who 
comes to it with notice; for the prinoipal debtor is bound to provide 
equally for all his sureties-with him there is no prior or posterior; and 
when he communicates a benefit to one, his relationship makes it common 
to all standing in equal degree. Commune periculum, uma salus. 

The cosurety who attempts, at the time or after the obligation is 
created, privately to provide for himself from the funds of the common 
principal, acts contrary to good faith, as he thereby diminishes the funds 
on which they all rely for their common safety. And, besides, i t  would 
tend to weaken his exertions to the end in which all have an interest. 
But to extend this to a prior against a posterior surety is connecting 
together those whose situations are different, and inferring similar rights 
from dissimilar obligations. I t  is restricting too much that right 
of self-preference or self-security which all human laws permit, if (220) 
we do not infringe upon those of others; and it is not considered 
an infringement of them to procure for ourselves a satisfaction or 
security for our debts, although we may leave our debtor without the 
means of satisfying his other creditors, whose debts may be as merito- 
rious as our own. Subjecting this fund (I speak of i t  as provided for 
Clark's indemnity, and not for the payment of the debt, which I shall 
notice presently) to the claim of Gomez would be saying, in effect, that 
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I 
the bare act of becoping surety creates a lien in behalf of the surety, 

1 upon the property of the principal debtor. I t  canqot be reached through 
the medium of Clark, for it was to be used by him only in the reverse 
of the facts which have happened, to wit, the failure of Gomez tq pay, 
whereby Clark's guarantee to the bank would be violated. Nor can it 
be reached through the medium of the bank, for similar reasons. The 
bank could not call on Clark, and consequently could not call for the 
fund provided for him, but in the like event, the failure of Gomez. The 
fund, therefore, remained the property of Levy, and subject to be trans- ' 

ferred to any person-liable, however, in the hands of an assignee, to 
indemnify Clark, or any person who had recourse against him, for any 
damage which they might sustain from the default of Gomez. I have 
viewed this case as it stood to the fund when the trust deed was executed 
to Lazarus and McRae. After which Levy's dominion over the property 
entirely ceased, and with it the efficacy of that part of the original rnort- 
gage to Clark to secure him against futpre endorsements; for it rested 
in agreement, and grew out of his dominion over his property. The loss 
of dominion did not affect endorsements made afterwards, for prior 
debts. Considering this, therefore, as a fund set apart for the indemnity 

of Clark, Gomez can have 40 claim to it. 
(221) But i t  is said that i t  is set apart not oply for the indeqnity of 

Clark, but that i t  is specifically appropriated to the payment of 
this debt. If so, most certainly he who pays the debt has, in this Court, . 
a right to be reimburmd out of the fund; for the principal debtar sub- 
stituted it for himself, and he who can claim remuneration from h i p  can 
claim i t  from the fund. They are, as i t  were, identified. But after 
much reflection, and some doubts upon the subject, I think that the fund 
was provided and set apart for the indemnity of Clark only, and not 
for the payment of the debt, otherwise than as a means of saving Clark 
harmless from his endorsement, because from the recitals in the deed 
providing it, it appears that it is substituted for the unregistered mort- 
gage and bond to Clark, which provided for hie personal indemnity only, 
and not for the p a p e n t  of the debt. And the words "extinguish such 
claim," and "fully to pay so much of the debt of said Jacab Levy with 
said banks as may be endorsed by the said Clark," must be understood 
as directed in reference to that object, to wit, the payment of that debt, 
sbould Clark be compelled to pay it, and not simply the payment of the 
debt, without ~ega rd  to that object. This construction is much strength- 
ened from the fact that personal indemnity? and not the payment of the 
debts generally of Levy, was the object of the deed. From the aperation 
qf it, i t  is therefpre fair to strike put (or rqther not to include within it) 
such debts as the person intended to he secured should not be camp,elled 
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to phy. As Zo the gn"ound tKa% i k  %&s intended to pkotect Corri'&z AS well 
as Clark, and that it w a ~  left 6ut of the d'eed by inadvej+ence or "mishke, 
the 6viiIe@ce does nbt sup@rk 'the chbrge. kt does ndt a p p m  that %he 
pai-ti'es ;nkentI'ed ahfthiWg but what "tey have done. 

WALL, J. If Gomez ahd Clark had agreed to become sureties of Levy, 
and with that view Clark had endorsed And Gomez had accepted the bill 
of exchange, when they afterwards gave the note on which a 
recovery was had against Gomez in New York, I thihk they (222) 
sEobPd be con~idiefed as sfireties for the deibt which that note was 
given to discharge, and consequently that any indemnity which had been 
taken by Clark to secure him against loss should extend to Gomez. 

But if Gomez, without any agreement or understanding with Clark 
to become Levy's surety, accepted the bill of exchange, he thereby became 
debtor to the bank, and Clark was only bound as endorser. I t  followed 

I that if Gomez had paid the debt, Clark was discharged, for he was only 
bound to pay if Gomez did not. 

Afterwards, when Clark and Gomez signed the note of Levy as sureties, 
Gomez was thereby released from his liability as acceptor, and stood as a 
cosurety with Clark; and as the latter had secured himself against loss 
by the mortgage which Levy had made to him, Gomez had a right to be 
indemnified from the same security. This would be the cage if the 
rights of other persons did not interfere. 

When Clark stood as endorser on the last bill of exchange, the deed 
of trust was executed to McRee and Lazaras for the same property which 
Levy had mortgaged to Clark; so that Clark co'uld only expect to be 
inde~nified for such endor~e~eh t s  as he had made for Levy, but not for 
any liabilities which he might incur after that t h e .  I have no idea 
that i't was intended, no? do I think that the terms of the deed justify 
the belief that the' parties to it intended, to secure the payment of the 
debt due upon the bill of exchange On which Cla& was endorser, but 
only intended to secme Clark against his endorsement. If there had 
been a new bill of exchange drawn, perhaps the liability of the parties 
would not be altered. But when the note was given, they were so far 
altered that Clark became a principal to the bank with Gomez, and 
the lihbility of Gomez as acceptor was discharged. I n  this ,respect 
Clark acted upon his own responsibility, and of course could not 
expect to be remunerated from Levy's mortgage to him, in case (223) 
he had been compelled to discharge that note. His lien upon that 
mortgage for future endorsements was terminated by Levy's deed to 
McRae and Lazarus. Of course, he could not, by his assignment of the 
mortgage to Gomez, convey any right which he himself did not possess. 
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I think, as i t  does not appear that Clark and Gomez, by any agree- 
ment or understanding between them, stood as cosureties for Levy on the 
bills of exchange; that although the mortgage from, Levy to Clark 
secured the latter on any endorsements he had made or liabilities he had 
incurred for Levy before the date of the deed of trust to McRae and 
Lazarus, i t  became inoperative, after the creation of that trust, as to any 
endorsements made by Clark after i ts  date. This deed was executed 
with Clark's knowledge; i t  was after its existence that he executed the 
note with Gomez as cosurety for Levy. For so doing he cannot be 
indemnified by the mortgage, and of course can communicate to Gomez 
no right arising from the same instrument. For these reasons, I think 
the bill should be dismissed. 

PER CURIAM. Bill dismissed, with costs. 

Cited: Richarch v. Simms, 18 N.  C., 49; Dawsm v. Pettway, 20 N.  C., 
535; Memda&alZ v. Davis, 72 N .  C., 154; Sylces v. Evlerett, 167 N. C., 
605. 

CHRISTIAN L. BENZEIN ET AL. V. WILLIAM LENOIR ET AL. 

1. A trust being an incident of the legal estate in the land, is of necessity 
destroyed or suspended by whatever destroys or suspends the legal estate. 
Therefore, the lord by escheat, the abator, intruder, disseizor, etc., are 
not subject to a trust. 

2. Where a grant is obtained, with knowledge of the fact that the land has 
been before granted, such grant is void, and will be vacated in equity. 
Where this state of facts appears, the Court will act, although the party 
entitled to relief is made defendant with the fraudulent grantee-espe- 
cially where the bill was filed many years ago, when our equity system 
was imperfect and the practice little understood. 

3. Where such fraudulent grant has been recently obtained, the Court will 
entertain a bill to vacate, upon the ground of quia timet; a fortiori, where 
possession has been had under i t  so as to bar or cloud the title at  law, and 
will not only vacate the grant, but direct a reconveyance. 

4. I t  is no defense that the fraud was not intended for the person upon whom 
it has taken effect; for if fraud exists, the party practicing i t  shall not 
be protected against any who are injured. 

5. An equity of redemption is not a trust, but is a fight inherent in the land, 
and charges all who take the land, although coming in in the post, and by 
title paramount. 

6. The doctrine laid down in Campbell v. McArthur, 4 N. C., 552, recognized 
as law. 
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THIS cause, which has i-n its various stages been frequently before the 
Court, 1 N. C., 417, and 4 N. C., 117, was argued at last term, upon 
the order for rehearing, made by BADGER, J., on the Autumn Circuit of 
1824. 11 N. C., 403. 

The bill was filed before 1800, and subsequently amended; from the 
length of time which has elapsed. since the commencement of the suit, 
many changes have taken place in the parties, which it is unnecessary to 
notice, as the cause turned solely upon the questions presented by the 
original and amended bill. I t  was filed by the plaintiffs, atyling them- 
selves "members of the Unitas Fratmcm, on behalf of themselves 
and all the other members of the said Uniitas Fratrum." They (226) 
averred that on 12 November, 1754, Earl Granville, granted to 
Henry Cossart, agent of and trustee for the Unitas Fratrum, two tracts 
of land in Wilkes County; that Henry Cossart died before 4 July, 1776, 
leaving Christian Frederick Cossart, of the Kingdom of Great Britain, 
his heir at law; that Christian F. Cossart, with a view to a sale of the 
said land, in 1772 appointed one Frederick William Marshall his attor- 
ney, with a power of substitution; that Frederick W. Marshall, in pur- 
suance of this power, appointed John Michael Graff his substitute, who 
on 22 July, 1778, sold the said lands to one Hugh Montgomery, now 
deceased, for $6,250; that Montgomery paid $2,500 of the purchase 
money, and on the next day, 23 July, for the purpose of securing the 
balance, demised the lands to Graff for the term of five hundred years, 
with a proviso for redemption; that Graff, the mortgagee, held the legal 
title of the term in trust for Umitas Fratrum, and upon his death i t  
vested in Fragott Bagge, his administrator, who, well knowing the trusts 
upon which his intestate held the same, assigned i t  to Frederick William 
Marshall, the agent of and trustee for the Umitas Fratrum, who by his 
will, dated December, 1801, devised i t  to the plaintiff Benzein, who was 
also one of his executors, by whom the will was proved in this State; 
that in all the above recited transactions Henry Cossart, Christian F. 
Cossart, Frederick W. Marshall, and John M. Graff admitted them- 
selves to be trustees for the Unitas Fratrum, an ancient Episcopal 
Church, recognized as such by an act of Parliament, 22 Geo. IT., and 
that the name of Henry Cossart was used for no other reason but because 
the legal title to the land was supposed to be vested in him, and that 
Montgomery in his will recognized the balance of the purchase money 
for the said land as a debt due by him to the Unitas Fratrum, 
and charged his residuary estate with the payment of i t ;  that (227) 
Montgomery in his lifetime conveyed the said lands to several 
persons, of whom John Brown was the only survivor, in trust for his 
two infant children; that he appointed the same persons executors of 
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Bis will, and that he in his lifetillie, and his &ecutors dnd trustees since 
his death, had held possession of a part of the shkd laad. The bill then 
&+erred that the defendant Lenoir, and other pp'ersons daimihg and& 
him, who were also defendants, pretending that the land was subject to 
entry, had obtained gfants foi. part df it. 

The plaintiffs insisted that thle gkants, if any had been obtaiilkd, 
issued since 1777, and were not warranted by any law for opening the 
land office; that if the land had been entered as cohfisoated, the gralnts 
were void and inoperative, and if they were not void, that the State held 
the land if i t  had been confiscated, as a trust to secuke the debt due to the 
Unitas Fratrwm, and that it was still subject to this trust in the hands 
of the defendants, who they averred had notice of i t  at the time they 
obtained their grants. The plaintiffs denied that the land was within 
the several confiscation acts, and in support of this position relied upon 
the act of 1782, entitled "An act to vest in Frederick William Marshall, 
Esq., of Salein, in Surry County, the lands of the (Unitas Fratrum in 
this State, for the use of the said U k t m  Fratrum and other pu~poses." 
The bill also alleged that there were defects in some of the instruments 
of transfer from Cossart to Montgomery, and sought to have the same 
corrected. 

The executors and trustees under Montgomery's will, as well as the 
persons who claimed under grants from the State, were made defendahts. 
The plaintiffs prayed a discovery of the title claimed by the defendants 
who were grantees, and that they might be decreed to be trustees for the 
infant children of Montgomery, and compelled to convey their titles 

and deliver up possession to his surviving trustee, and that the 
(228) plaintiffs might have satisfaction of the debt due to the Unitas 

Fratrum. 
John Brown, the surviving executor and trustee of Montgomery, in 

his answer admitted all the allegations of the bill; stated that he had 
brought an action at law to recover <possession of the land, in which he 
failed. H e  denied his obligation to pay interest on the mortgage debt, 
because he had never been put in possession, and submitted to pay the 
balance whenever this was done. 

The defendant Lenoir, in his answer,,admitted that he had on 22 May, 
1779, 24 September of the same year, and on 1 March, 1780, obtained 
four grants for Iand which was within the boundaries of the land men- 
tioned in the bill; that these grants were founded on several occupancies, 
some of them as old as 1765. H e  averred that he had been in actual 
possession and occupation of all the lands included within his grants 
ever since their date, claiming the same adversely to the title of any 
person whatsoever; and prayed the benefit of the act of 1715, entitled 
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"An act concerning old titles of land, and for limitation of action, and 
for avoiding suits in law." He denied that Henry Cossart held the land 
mentioned in the bill in trust for the Unitas Fratmcm, and insisted that 
he held it for himself. He denied having any notice, before the date of 
his grants, of the title of Cossart, or of the trust claimed by the plaintiffs 
to exist for the Uruitas Fratrum, but admitted that before that time "he 
had heard that the Moravians set up some claim to two tracts of land, 
which were supposed to include the four several tracts herein mentioned 
as claimed by him, but it was nothing more than a vague report, often 
contradicted by persons who said they had asked the Moravians about 
it, and that they disclaimed having any title to them, but that he never 
had any information in the premises to induce him to believe that 
the U.1Lita.s Fratrum had any just claims to the land mentioned in (229) 
the bill." 

There were twenty other defendants. The titles of those who did not 
disclaim were in all important particulars similar to that of Lenoir. 
The grants they had obtained were all dated since 1754, and they 
admitted the same notice, and relied upon the same defense. 

The deeds of Lord Granville to Henry Cossart, the power from 
Christian F. Cossart to Frederick W. Marshall, the deed of substitution 
from Marshall to Graff, the conveyance by Graff to Montgomery, and 
the mortgage made by .the latter, the assignment by Bagge to Marshall, 
as well as his will and that of Montgomery, and a great variety of other 
documents, were filed as exhibits to the bill. Bn abstract of those above 
mentioned only is thought to be material. 

The deeds of the Earl of Granville to Henry Cossart, dated 12 Novem- 
ber, 1754, were indentures "made between the Right Honorable John 
Earl of Granville, etc., and Henry Cossart de St. Aubin, agent of the 
Unitas Fratrum." The limitation was "to the said Henry Cossart, his 
heirs and assigns forever." The covenants for the payment of the quit- 
rents were that "The said Henry Cossart de St. Aubin, his heirs and 
assigns, shall," etc. There was no declaration of trust for the Unitas 
Fratrum, neither was their name mentioned in the deeds, except in the 
manner above set forth. The return of the surveys, however, stated 
them to have been made "for the Lord Advocate, the Chancellor and 
agent of the Unitas Fratrum." The power of attorney from Christian 
F. Cossart to Frederick W. Marshall recited that "for the end, intent, 
and purpose that all and singular the fee simple, inheritance, and full 
property of all my messuages, plantations, and hereditaments now be- 
longing to me, the said C. F. Cossart, situate, lying, and being in the 
Province of North Carolina, may be sold, etc., the said F. W. Mar- 
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(230) shall, of Salem, in Wacovia (the name of the Moravian set- 
tlement), in the said Province of North Carolina," was author- 

ized to sell and dispose of the same, and he was directed "to remit and 
consign the proceeds to me, the said C. F. Cossart, or otherwise to my 
executors, administrators or assigns." No mention whatever was made 
in it of the Unitas Fratrum. 

The substitution of Graff for Marshall followed the words of the 
original power, and in no way upon its face did it appear that Graff 
was the agent or trustee of the Unitas Fratrum, whose name was not 
inserted in the deed. The same was the case with respect to the deed 
made under this power by Graff to Montgomery, and of the reconveyance 
to Graff in mortgage, and the articles in execution of which the deed was 
delivered recited that the land was the property of C. F. Cossart. 

The assignment by Bragge to Marshall recited the power from C. F. 
Cossart to Marshall, the substitution of Graff, the sale to Montgomery, 
and the mortgage by the latter to Graff, but contained no allusion to the 
interest of the Unitas Fratrum. 

F. W. Marshall, by his will, recited that "Whereas it is incumbent on 
me to see that sacred trust imposed in me by the people known by the 
name of the Unitas Fratrum, with respect to all the land which I have 
and hold for them in the State of North Carolina, settled and estab- 
lished," etq. The will then recited the conveyance by Earl Granville, on 
7August, 1753, of 98,985 acres of land, known as Wacovia, to James 
Hutton, secretary of the Unitas Fratrum, and a declaration of the same 
date by Hutton that he held the whole of the 98,985 acres of land in 
trust for the use and benefit of the Unitas Pratrum, and declared the 
trusts upon which great quantities of land in Pennsylvania and New 
Jersey, as well as in North Carolina, were held, and devised the whole 

thereof to the plaintiff Benzein in fee simple, in trust that the 
(231) devisee and his heirs "would maintain the said United Brethren 

in possession of the said tracts and parcels of land." And as to 
the lands in dispute, the will declared that they were originally "con- 
veyed by the late Earl Granville to Henry Cossart, agent of the Unitas 
F r a h m ,  in trust for the same. The legal estate was afterwards by 
virtue of a power of attorney conveyed by me, or which is the same, by 
my attorney, John M. Graff, to Hugh Montgomery. And whereas the 
said Hugh Montgomery did mortgage the same lands to said John M, 
Graff for the balance of purchase money, and Fragott Bagge, adminis- 
trator of the said John M. Graff, assigned the said mortgage to me, I 
do therefore hereby devise all my right, etc., in and to the said lands to 
the said Christian L. Benzein, his heirs and assigns, in trust, as afore- 
said." 
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Montgomery, by his will, which was proved in 1780, after several 
specific bequests, charged all the remainder of his estate with the pay- 
ment of his debts, and '(especially with a just debt in specie, which I 
owe to the Moravians at Salem, and I do in a particular manner order 
and direct my said executors to satisfy and discharge such Xoravian 
debt, in gold or silver, according to equity and good conscience, and for 
that purpose to sell and dispose of so much of my said residuary estate 
for gold or silver as shall fully satisfy that debt." 

Replications mere taken to the several answers, but the plaintiffs, by 
an instrument filed as an exhibit, admitted that the defendants had been 
in possession of the land claimed by them in the manner set forth in  
their answers. 

The depositions filed mere exceedingly voluminous. I t  is thought, 
however, that the case may be easily understood without an abstract of 
them. 

A decree for the plaintiffs was made in  1814 (4 N. C., 11'7), and the 
object of the petition was to reverse that decree. 

Gas ton  for plaintif fs.  
Badger ,  in s u p p o ~ t  of t h e  petit ion. 

HENDERSON, J. I shall place this cause upon a single point-the 
defense set up under the statute of limitations, which depends upon the 
right of the defendants to use in  this Court their grants from the State 
as color of title. I consider it entirely unimportant to either party 
whether the lands were granted to Cossart in trust for the Uni tas  Fra-  
trurn, and, if so, whether the trust was valid; for if both propositions 
were decided in the affirmative, if Cossart has lost his estate, the cestui 
yue t rus t s  have lost theirs, also. Their interest, being a mere shadow of 
the legal estate, vanishes when that ceases to exist-that is, when 
a different one arises, or, in the language of the law, where (258) 
another comes in the post to an estate in  the lands. I do not 
mean where the estate to which the trusts mere annexed falls into other 
hands than those appointed by the creator of the trust to take i t ;  as 
where the devisee in  trust dies before the devisor, there the heir takes 
the estate subject to the trust. The law is the same as to tenants by the 
curtesy, tenant in  dower, and the bargainee under a bargain and sale, 
who are said not to come in by the trustee, but by the law, their estates 
being the same with that of the trustee, and cast upon them by law, 
although not created by the act of the party. Nothing but the technical 
expression, the per and the post, and not going beyond the letter of the 
maxim into the principle upon which i t  is founded, can for a moment 
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sustain the idea that those estates were detached from the trusts. But 
the lord who comes in by escheat above his tenant's estate, the abator, 
the intruder, the disseizor, who thereby acquire a new estate, are not 
affected by the trust; and if as against them the trustee loses the legal 
estate, the trusts immediately vanish, as the shadow disappears when the 
substance is gone. The trusts remain dormant until the legal estate is 
regained by the trustee, when they immediately spring up again. The 
plaintiffs, or, more properly, those who claim Cossart's estate, cannot 
attach a trust upon the estate of the defendants, through the medium 
of the State, upin the idea that she, upon the alienage of Cossart, suc- 
ceeded to his estate, subject to the Moravian trust, if any existed; and 
that the lands were then granted, subject to the same trusts; for in 
reality Cossart's estate did not come to the State at all, neither by the 
Revolution nor by the confiscation acts, according to the principles 

adopted in Campbell v. McArthur, 4 N. C., 552. 
(259) The plaintiffs' equity is to have the grants of the defendant 

surrendered up, as fraudulently obtained, both as against the 
State and against them. I t  is shown that long before 4 July, 1776, the 
lands in question were granted by Lord Granville, the then proprietor, to 
Cossart, and that the defendants, with a knowledge of that fact (for 
rumor, in this Court, is knowledge), entered and obtained grants for 
them from the State, under our entry laws, as vacant and unappro- 
priated lands, in violation of both the letter and the spirit of those laws. 
I say that rumor is knowledge in this Court, if the rumor turns out to 
be correct, for although in this case, as the defendants say, there was 
but a report-a mere rumor-that the Moravians claimed these lands, 
which some pretended to believe, but more disbelieved, this rumor was 
notice; it should have put them upon inquiry. And if the rumor turned 
out to be correct, and the lands had been granted (whether to the 
Moravians or to others, it is unimportant, for the fact of their having 
been granted, and not the names of the grantees, rendered the conduct 
of the defendants fraudulent), they must take the consequences. They 
cannot say that they were innocent purchasers, who had paid their 
money. They took upon themselves to determine as to the truth of the 
report. The report turns out to be true. Equity requires that they 
should abandon their designs; and their persisting in them, after the 
rumor was ascertained to be founded in fact, is conclusive that had they 
thought their design would have succeeded, they would have made the 
attempt with a perfect knowledge of the fact. I n  fine, it was a game 
of hazard; they adventured, and have lost. The report turns out to be 
true; the lands have been granted, and they must take the consequences. 
But the defendants say they were not granted to the Moravians, nor to 
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any one in trust for them; that Cossart held to his own use and benefit; 
that if their design was fraudulent, it was against the Moravians, and 
not against Cossart. I t  is no defense either in the civil or crim- 
inal code that the blow was not designed to injure the persons (260) 
stricken, but another; neither is it in this Court. The defend- 
ants stand, therefore, before this Court as having obtained their grants 
upon suggestions which were not only untrue, but which they knew to 
be untrue. They ask to be permitted to retain them. Upon what prin- 
ciple shall this be permitted? For what purpose? They tell us now to 
connect them with a seven years possession, and thereby bar the recovery 
of the plaintiffs under that very title of which they had notice when they 
obtained their grants, and to defeat which, by some indirect means, was 
their original object. If compelled to give evidence against themselves, 
this must be their answer; for without foreign aid, their deeds were 
worthless. The lands had been previously granted. The grantor had 
nothing in them. Besides, they were obtained from a grantor to whom 
a fraud cannot be imputed, and if in dealings with such a grantor, any 
exist, the consequences must be borne by the grantee. I t  appears to me 
that to refuse our interference would be to reward iniquity, not to 
redress a wrong. 

I t  is to be observed that the State, ex mero motu, or at the instance 
of the party aggrieved, would have caused these grants to be surrendered 
up to be canceled. When this bill was filed, a court of equity, by the 
well-settled decisions of our Court, was the proper place to apply for 
redress against a fraudulent grant. HAYWOOD, J., it is true, for some 
time struggled against this practice, contending that the proper redress 
was at law; but he ultimately yielded. 

I f  Earl Granville had granted, or rather passed, to Cossart an equita- 
ble title, and the lands had come to the State subject to the equity, and 
the State had made the grants to the defendants with notice, as in this 
case, can there be a doubt but that this Court would have made the 
defendants trustees for the plaintiffs? And where is the differ- 
ence? I n  reality there is none; it lies only in a name. I n  the (261) 
one case they haoe the legal title; in the other, the equitable. I n  
the first case, they come into a court of equity, not for the legal title, 
but to protect it, to guard it from harm and injury, as if the boundaries 
are obscure, or the landmarks wearing out-equity will relieve by estab- 
lishing them, and that upon the bill of one having the legal title. So, 
also, if a fraudulent deed has been obtained from the grantor, or from a 
stranger, and there is a probability of annoyance to him having the legal 
title, equity will relieve by compelling a surrender of the fraudulent 
deed-equity will remove everything that improperly clouds or obscures 
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a legal title, one great object of the Court being to give repose, to quiet 
and remove all fears and apprehensions arising from the fraud or 
iniquity of others, with regard to property. All that is required to be 
shown is that the fears are not idle or imaginary, and that there is a 
probability of harm. 

Had this bill .been filed, calling for a surrender of these grants after 
the facts in relation to them had been established, and soon after they 
were issued, the only possible defense which could then have been set up 
would have been that the plaintiffs' apprehensions were groundless, and 
that the grants were perfectly harmless; for the plaintiffs' being the 
elder and of course the better title, could not be affected by them. To 
this it might then be properly answered, as the event in this case has 
shown to be true, although the deeds are fraudulent and void, yet they 
may Ire used to our annoyance. I n  the first place, they cloud our title, 
and may injure us should we wish to sell. But worst of all, you may 

'connect them with a seven. years possession, and bar our estate. You 
may also, under cover of them, perplex us with a lawsuit for almost half 
a century. These are certainly not such idle fears or imaginary injuries 

as would induce the Court to dismiss the bill because the plaintiff 
(262) had not made out a case of impending harm. If these antici- 

pated injuries would be a sufficient reason for sustaining the bill, 
if filed immediately after the grants were obtained, a f o ~ t i o r i  the reality 
is now sufficient ground for affording relief. The lapse of eight or ten 
years after our courts were opened before filing this bill forms no 
defense, and more especially when in that short space of time an attempt 
was made to obtain redress at law, and which failed, probably from the 
temper of the times, for I imagine that no title derived from Cossart 
would then have been recognized. I feel, therefore, satisfied that this 
Court is bound to take from the defendants their grants, and all benefits 
derived from them; that they should be detached from the possession. 
I n  my mind, the possession set up under them by the defendants tends 
to weaken their case, as to retaining the grants. I t  shows in glaring 
colors the impropriety of permitting them to be retained, and settles the 
question as to the right of this Court to interfere. 

I have used throughout this opinion the terms fraudulent, iniquitous, 
etc. I apply them in their legal sense only, not by any means intending 
to impute corruption or fraud in its ordinary acceptation to the defend- 
ants; I use them for want of some milder terms. 

I feel some difficulty in affirming the decree on account of the place 
in which Montgomery's devisees stand before the Court. They unques- 
tionably should have been plaintiffs instead of defendants; and it is 
difficult to conceive why they were not originally made plaintiffs. I t  
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can be accounted for only from the ignorance of our equity practitioners. 
But they are before the Court; consequently their interest is bound. 
Their rights were as fully contested by the other defendants as if they 
were plaintiffs. I cannot perceive that any prejudice has arisen to any 
one of the parties on that account. I repeat again, that this Court does 
not take from the defendants the benefit of their grants because 
the land had been before granted, but because, in addition thereto, (263) 
they knew that they had been granted. Their object was to de- 
ceive or defraud some one, if not at first, most certaihly when they 
learned that the lands had been granted. They then well knew that all 
they acquired by their grants was taken fraudulently from some other 
person; and they cannot rightfully gain anything by them if they are 
in fraud of the rights of others. 

HALL, J. I t  appears to me that the ground is tenable that the 
devisees of Montgomery have a right to redeem against the defendants. 
I n  considering this question, no reliance is placed upon the trust sup- 
posed to be in the Unitus Fmtmm. I also admit that when a person 
comes into an estate in the post, as the King by escheat, such estate is 
held free from a trust ; but an equity of redemption is not such a trust. 

I n  a court of chancery an equity of redemption is defined by Sir 1M. 
Hale to be an equitable right inherent in the land, binding all persons 
in the post, that is, persons coming in paramount to and not under the 
title of the mortgagee. The lord of the mortgaged lands when he enters 
for an escheat takes them subject to the rights of the mortgagor. 1 
Powell on Mort., 1, 337; Hard., 479. 

Lord Nottinyhum says an equity of redemption charges the land, and 
is not a trust. In  a court of equity the equity of redemption is the fee 
simple of the land. Ibid., 338, 11. If,  then, the land escheated to the 
State, subject to Montgomery's rights as mortgagor, i t  was bound by 
those rights in the hands of the grantees of the State. If it be admitted 
that if the land had escheated to the State and was then conveyed to 
the defendants, and their estate was not a continuance of the estate of 
the mortgagee's, so as, thereby to subject them to the equity of redemp- 
tion, for the mortgagee's estate was at an end, and that the State held 
the lands as the lord by escheat was supposed to do before he granted 
them at all, viz., that he came in in the post, was in of another estate, 
and further if it be admitted that there was no privity between 
that and the estate of which the mortgagee was possessed, still (264) 
he held them subject to the equity of redemption. 

The same remarks are applicable to a case where the Iands do not 
escheat, as where the King or the State seizes them without right, and 

135 
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grants them to another, the grantee comes in of a new estate, and holds 
in the post; no reason can be given why he should not hold them subject 
to the equity of redemption, as well as if they had escheated and had 
then been granted. The principle is laid down as a general one, that 
the mortgagor can redeem against all persons coming in in the post, and 
the King by escheat is only put as an instance. The reason assigned is 
that when the money is paid, the mortgagor is placed in  statu quo, the 

, land having been only pledged for the money. 
If, then, the lands of the defendants are subject to the equity of 

redemption, is that right barred by length of time? I n  England the 
right of the mortgagee is barred by twenty years adverse possession, by 
the express provision of the statute of limitations. The right of the 
mortgagor is barred by the same length of time, in analogy to it. Here 
the mortgagee is barred by seven years adverse possession, by the act of 
1715 (Revisal, ch. 2). The mortgagor is barred by no time in analogy 
to that act, but only by twenty years, in analogy to the rule of the 
English chancery. On this point I need make no remarks; I consider 
the question to be at rest. Falls v. Torrance, 11 N. C., 420. I t  results, 
then, that the mortgagee may be barred by seven years possession at law; 
the mortgagor has twenty years to redeem in equity. 

I t  is admitted that the interest of a cestui que trust is dependent on 
that of the trustee in ordinary cases of trust, and if the trustee is barred 

by length of time, the trust is lost. But an equity of redemption 
(265) is an inherent right in the land, and binds the lord, or the State 

by escheat, as well as their grantee. And if the mortgagor had 
twenty years to redeem against the mortgagee, no reason can be assigned 
(as it appears to me) why he should not have twenty years to redeem 
against the lord, or the State, or their grantee; because the escheat to 
the King or the State, and the grant by them to an individual, were 
acts over which the mortgagor had no control, and rights on that account 
ought not to be weakened. Further, when it is said that the King holds 
escheated land subject to an equity of redemption, it is understood that 
he holds it in no manner more injurious to the mortgagor $ban when it 
was held by the mortgagee; and that consequently the grantees of the 
State in this case take the land with the same burden that existed before 
it was granted to them. I therefore think, in this case, that the right of 
the mortgagor is not barred by lapse of time. 

But it has been argued that the mortgagee might have asserted his 
right at law against the defendants by bringing a suit for the land. I t  
is true, we now know he might have done so; but the reasoning of the 
judges in Bayard v. Singleton, 1 N. C., 5, leaned to the position that an 
alien to our Constitution could not hold lands here; and this opinion 
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was entertained by one of the most eminent lawyers of that day (Judge 
Johr~ston), as appears by his opinion in Stringw v. Phillips, 3 N. C., 
158. Indeed, we see how fruitless the suit turned out to be that was 
brought by Montgomery's trustee. If a suit has not been brought by 
the mortgagee, the rights of the mortgagor are not to be injured on that 
account. I t  is not the case of a trust, which may be lost by the loss of 
the legal title; but i t  is the case of an equity of redemption, inherent in 
the land, where a bill will be sustained against any person, if 
brought within twenty years. (266) 

An objection persents itself in this case to the form of proceed- 
ing. The devisees of Montgomery are not plaintiffs, which they cer- 
tainly ought to be, in the view I have taken of it, because it is princi- 
pally for their benefit that a decree is sought against the defendants. 
But to say the least of this suit, it is an extraordinary one, at least, so 
far as relates to the time it has been depending. I t  appears that a suit 
at law was brought in Morganton Superior Court some time after the 
Revolutionary War, in which a nonsuit was entered in 1789. The pres- 
ent suit was commenced in 1793, not many years after a court of equity 
mas first established in this State, after the Revolutionary War. At 
that time there were doubtless but few of the profession who were well 
acquainted with equity practice. The case has been brought to this 
Court several times, and partially argued. This is the second time it 
has been argued on its merits. I t  has been argued at great length, and 
the counsel for the plaintiffs at each arguaent have taken the ground 
that the trust of the Unitas Fratrum ought to be enforced. And in that 
view of the case there cannot be the same objection to parties, because 
Benzein not only represents the mortgagee, but also the interests of the 
Unitas Fratrunz. And admitting his pretensions to be well founded in 
the latter character, the devisees of the mortgagor are properly made 
defendants. This is not the case, however, in the view I take of it. 
Under all these circumstances, if a decree can be made which will reach 
the justice of the case, it ought to be done. The parties are all before 
the Court. I t  is the interest of the mortgagor and mortgagee, as well 
as their wish, that a decree should be made. The case comes as fairly 
before the Court, and the interests of all parties can be as well consulted, 
as if the devisees of Montgomery were plaintiffs. The mortgagee as 
such, and not as representing the Unitas F r a t m ,  prays for a decree, 
and he is interested in doing so. I t  is proper on his account that the 
mortgagor should be put in possession of the land, and receive 
the profits; otherwise, he objects to the payment of the purchase (267) 
money due to Cossart. 
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because if they are answerable to the devisees of the mortgagor in case 
they were plaintiffs, they cannot be injured or placed in a worse situa- 
tion in case a decree is made against them on the same principles in the 
present suit. 

I hope, and think, that this case cannot and will not be drawn into 
precedent unless in cases marked with the same circumstances of delay 
and embarrassment to which i t  has been subjected. Further delay 
would breed further litigation, and be productive of no good to either 
party. My opinion, therefore, is, that a decree should be entered for 
the plaintiffs, or rather that the former decree be affirmed. 

PER CURIAM. Petition dismissed, with costs. 

Cited:  Benzein, v. L m o i r ,  post, 448; Webber v. Taylor, 55 N. C., 12;  
King v. Rhew,  108 N. C., 700. 



EQUITY CASES 
ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 
AT RALEIGH 

DECEMBER TERM, 1828 

JAMES GRANT v. EDWARD PRIDE. 

Commissions to executors are not a right attached to the office, but are an 
allowance for their trouble and risk in settling the estate. Therefore, 
where there were two executors, and one took upon himself more than 
half the trouble and risk, it was hela, he was entitled to more than a 
moiety of the commissions. 

From HALIFAX. The case made by the bill, answer, and proofs in 
this cause was that the plaintiff and defendant were executors of one 
Redding Jones; that the plaintiff resided in Halifax County and the 
defendant in Wake, near the residence of their testator; that most of 
the business connected with the estate of Jones was performed by the 
defendant, although the plaintiff* gave all the aid in his power; that 
$692.67 was allowed the plaintiff and defendant for commissions, and 
that the defendant, having all the funds in his hands, had refused to 
allow the plaintiff any part thereof. The prayer of the bill was that the 
defendant might pay to the plaintiff one-half of the sum allowed for 
commissions. 

Seawell for plaintif. 
Badger for defendad. 

HALL, J. The office of executor or administrator does not (270) 
per ss draw commissions after i t  as a matter of course. They 
are allowed for services rendered in liquidating and settling estates. 
Therefore, if one executor performs more labor and renders more service 
than another, he is entitled to a greater share of commissions. 
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I n  the present case it appears that the defendant rendered all neces- 
sary services in adjusting and settling the estate of the testator ; that the 
plaintiff did attend at some few public meetings, but the amount of 
service rendered by him has not been made to appear. He lived at a 
considerable distance; the defendant lived very near the estate, kept all 
the papers, transacted the business with all concerned, and finally settled 
it, and held on upon the commissions. 

I t  is unnecessary to refer the case to the master, because it is confined 
to a narrow compass. I am authorized to say that a decree may be 

' entered for one-sixth part of the commissions allowed to the defendant, 
and that each party pay their own costs. 

PER CURIAM. Decree accordingly. 

Cited: Wilson v. Lineberger, 88 N. C., 433. 

1. The word heirs, in a will, where the testator recognizes the existence of 
the ancestors, means heirs apparelzt. In a bequest to J. P. and the heirs 
of S. J., J. P. takes a moiety. 

2. In such a bequest to heirs, if it be of a present interest, those only take 
who were born at the date of the will, and perhaps at the death of the 
testator. But if the interest is expectant upon a life estate, those take 
who are born before the expiration of the particular estate. 

From FRANKLIN. Burwell Berry, on 10 July, 1818, made and pub- 
lished his will, which as far as is material to this case is as follows: 

(271) "I give and bequeath unto my wife, Elizabeth Perry, one negro 
man named Simon and one named Peter, and a woman named 

Suky, together with the balance of my stock and household and kitchen 
furniture that is left after paying my just debts, to her during her 
natural life, and after her death to be equally divided between my son 
John and my daughter Sally Jourdan's heirs. 

"I have already given to my daughter Sally Jourdan one negro boy, 
Bob. 1 also give and bequeath to my daughter Sally Jourdan's heirs a 
negro boy named Adam and a negro girl named Sylla." 

The bill was filed by the plaintiffs, who are the children of Sally 
J ourdan born before the death of the testator, Burwell Perry. I t  averred 
the death of the widow, Elizabeth Perry, and the plaintiffs insisted that 
they were entitled to an equal share with John, per capita,, of the negroes 
Simon, Peter, and Suky and her increase. 



The defendants, who were the children of Sally Jourdan born after 
the death of the testator, and the assignees of John, the son, admitted the 
facts set forth in the bill, and submitted to such construction as the 
Court might put upon the will. 

W .  H. Haywood for plaintiffs. 
N o  counsel for defendads.  

HENDERSON, J. The words "heirs of Sally Jourdan" in this case 
means heirs apparent-the next of kin apparent, as the testator in his 
will takes notice that she is alive, by declaring that he had given her, 
negro Bob. 

The bequest of negro Adam and Sylla importing a present interest, I none of the children of Sally can take but those born at the time of 
making the will; at farthest, only those born at the testator's death; and 
in this case i t  makes no difference which period of time is taken, for 
none were born in the interval. 

As to the property bequeathed to Sally's heirs after the death (272) 
of his wife, as there was no present interest bequeathed, those 
take who were born before the wife's death. I t  is sufficient if they - 
answer the description when an interest vests in possession. The rule was 
adopted by the old Supreme Court in the construction of the will of one 
Rogers. If we could, we would give the property to all Sally's children, 
no matter when born, but we cannot depart so far from the words of 
the will. 

We shall declare that Betsy, John, Burwell, Perry, Eliza, and Martha 
, (those born before the testator's death) are entitled equally to the negro 

boy Adam, the negro girl Sylla and her increase, with their hire and 
profits; and that they, with Samuel, James, Sally, and Martha, being 
all the children of Sally Jourdan born at the death of the testator's wife, 
are entitled equally to one-half the negroes and other property be- 
queathed to Sally Jourdan's heirs after the death of the testator's wife, 
including the increase of females since that time, and the hire, profit, 
and the interest. The other half of that property belongs to the testator's 
son, John; for all the children, that is, all the heirs, take as one person 
quoad John. When his share is to be ascertained, the word ('heirs" is 
nomen collectivum. 

PER CURIAM. Decree accordingly. 

Cited: Petway v. Powell, 22 N.  C., 312. 



I N  T H E  SUPREME COURT. [I6 

(273) 
JOHN BARNES v. TURNER DICKINSON. 

Where a party had an adequate legal remedy, and has brought an action and 
failed in it, he has no right to the aid of the court of equity. 

From WAYNE. The allegations of the bill were that the plaintiff in 
1810 bought of one Robert Fellow a negro woman, who continued in his 
possession for many years, during which time she had several children; 
that in 1821 the defendant privately procured the slave and her children 
to leave the premises of the plaintiff, and took them into his possession. 
The bill then set forth the title under which the defendant claimed the 
slaves, which was, shortly, this: that one Mathew Turner had held them 
as the bailee of one Wally Turner, on whose estate the defendant had 
taken ovt letters of administration. 

The bill then charged that the plaintiff had brought an action of 
detinue against the defendant, in which he had failed. Barnes v. Dickin- 
son, 12 N. C., 346. The bill prayed an injunction and general relief. 

Upon the motion of the defendant, MARTIN, J., on the last circuit, 
dismissed the bill for want of equity ; whereupon, the plaintiff appealed. 

Gaston for plaindiff. 
Badger a w l  W.  A. Haywood for defendant. 

HENDERSON, J. I cannot perceive upon what grounds this bill can be 
sustained. If the plaintiff has any title, it is a legal one, unmixed with 
any principle of equity, and not beyond the reach of ordinary tribunals 
to afford relief. H e  has had a trial at law upon the merits, and has 
failed. 

PER CURIAM. Affirmed, with costs. 

(274) 
ROSAMOND TAYLOR v. JOHN VICK ET AL. 

Where a son who died intestate, unmarried and without issue, is bound by his 
agreement to support his mother: I t  was held, that she having succeeded 
to his personal estate absolutely, and to his real estate for life, had no 
claim against the heirs on account of their interest in the land, expectant 
upon her life estate, notwithstanding she had advanced the money for the 
purchase of that land. 

Prom NASH. The plaintiff in her bill alleged that she was the mother 
of Samuel Winstead; that S. W, purchased a valuable tract of land, at 
the price of $2,260, but b,eing unable to make the payment for it, he 
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applied to the plaintiff for aid; that S. W. being the plaintiff's only 
child, she, with the view of aiding him in making payment for the land 
he had bought, gave up to him six slaves, valued at $1,800; that in con- 
sideration of the surrender by the plaintiff of the negroes, S. W. promised 
to support and maintain her during her life; that afterwards S. W., for 
his own convenience, and to aid in making payment for the land bought 
by him, sold the dower of the plaintiff in the real estate of her last 
husband, Drury Taylor, for $300, and applied to the plaintiff to execute 
a deed to the purchaser, which she refused unless S. W. would agree to 
convey to her the land which he had bought, and to which he assented; 
that S. W. died intestate, unmarried, and without issue, and without 
having in any respect complied with his engagements to the plaintiff to 
convey to her the land bought by him. The prayer was for a specific 
performance of the agreement to convey the land. 

The defendants, who were the heirs of Samuel Winstead, denied the 
agreement set forth in the bill; relied upon the act of 1819, concerning 
par01 contracts for the sale of lands, and insisted that the plain- 
tiff having succeeded to all the personal estate of their ancestor, (275) 
which was large and valuable, and being entitled to a life estate 
in his land, had no claim whatever to a support out of the assets which 
descended to them. 

Replications were filed to the answer, and it was heard upon proofs 
taken, which it is not necessary to set forth. 

Devereux  f o r  plaintiff. 
B a d g e r  for def e w d m t s .  

HENDERSON, J. The plaintiff, however much to be pitied, for in 
justice she is entitled to the whole estate of her son, real as well as per- 
sonal, in preference to a remote collateral heir, and the more especially 
in this case, as she furnishes most of the funds with which the lands were 
purchased, yet has no grounds on which she can stand; for we are 
clearly of opinion that the promise of support satisfied the transfer of 
the slaves; and if it did not, she has the whole personal estate as her 
own, wherewith she may satisfy it. At least, that forms no ground of 
relief in this bill. And as to the agreement to convey to her the lands 
in  question in consideration of her selling for the son's benefit her 
dower in her late husband's lands, we are well satisfied, from the testi- 
mony, that nothing more was intended than a life estate, a home for life; 
and that also s2ie has got, for on her son's death without issue, and with- 
out brother, sister, or father, the lands descended on her for life. 

PER CURIAM. Bill dismissed, with costs. 
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MCAULEY v. WILSON. 

(276) 
HUGH McAULEY AND WILTLOl BEARD V. ROBERT WILSON, 

EXECUTOR OF WILLIAM HENDERSON. 

JOHN HENDERSON AND OTHERS V. ROBERT WILSON, EXECUTOR OF 

WILLIAM HENDERSON. 

1. The doctrine of execution cl/ pres does not prevail in this State, and if the 
intention of a testator cannot be literally fulfilled, a trust results for the 
heir or next of kin. 

2. Where a testator bequeathed property in trust for the support of a minister 
of the Associate Seceding Party, "who shall preach at  the Seceding Con- 
gregation Meeting-house, called Gilead," and a majority of that congrega- 
tion, being of a different denomination, refused to permit a minister of 
the Associate Seceding Party to olticiate in their church: I t  was held, 
that a trust resulted, although the Associate Seceding Party offered to 
build another church near the one mentioned by the testator. 

From MECKLENBURG. The plaintiffs McAuley and Beard, as "Trus- 
tees' of the Congregation of Gilead," filed their bill, in  which they 
averred that William Henderson, in company with several other persons, 
in  1791, erected a meeting-house at  the place described by him in his 
will, hereinafter set forth; that the land upon which the church was 
built was conveyed to William Henderson and others in  trust for the 
members of the Associate Reformed Synod, belonging to the Presbyterian 
Congregation of Gilead; that some time after the erection of the meeting- 
house, Henderson and others, who had contributed to build it, separated 
from the communion of the Associated Reformed Synod and became 
members of a religious society called the Associate Seceding Presby- 
terians; that after this separation, the Congregation of Gilead became 
divided into two societies, one called the Associate Seceders and the other 

the Associate Reformed Sececiers; that as the meeting-house was 
(277) at  the joint expense of both these denominations, it was agreed 

between them that each might use i t  for the purpose of public 
worship; that Henderson duly made and published his last will, and 
appointed the defendant Wilson his executor, who proved the same; that 
thereby, among other things, he devised as follows: 

"The tract of land that I now live on, lying on the Catawba River, 
containing 300 acres, and also fisheries, its my will and pleasure that my 
executors hereafter named do within six months after my decease cause 
the aforesaid tract of land to be sold to the highest bidder [he then 
directs the notice of the sale, and the terms, and the security to be 
taken] ; and my will is that the money accruing from the sale of the 
land shall be laid out in  purchasing shares in  the State Bank of North 
Carolina, or purchasing shares in  the United States Bank, and the 
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profits to go towards paying a minister of the Gospel who shall preach 
at the Seceding Congregation Meeting-House, called Gilead, in said 
county, on the great road leading from Charlotte to Beattie's Ford, the 
party called the Associate Seceding Party." 

That the plaintiffs had been duly elected trustees of the Associate 
Seceding Congregation, who they contended were entitled to the use and 
occupation of Gilead Meeting-House equally with the Associate Re- 
formed. But if in this they were mistaken, they stated that they had 
procured a conveyance to them, as Trustees of the Associate Seceding 
Congregation of Gilead, of one acre of land, and were about to erect 
upon it a house for the use of that congregation, within six poles of the 
meeting-house described by the devisor in his will. 

The prayer of the bill was for an account, and that the charity created 
by the will might be established, and the interest of the fund be paid to 
the plaintiffs to support a minister to preach in the old meeting-house, 
or that the trusts of the will might be executed, cy pres, by appropriating 
the interest of the fund to the support of a minister to preach in the 
new meeting-house. 

The plaintiffs John Henderson and others were the heirs at law and 
next of kin to William Henderson. I n  their bill they set forth the 
above clause of their ancestor's will. They averred that the land 
on which the meeting-house at Gilead was built belonged to the (278) 
Associate Reformed Presbyterians; that the Associate Seceding 
Presbyterians did not exist as a body at Gilead, and had no right to the 
use of the house. They insisted that there was no possibility of carrying 
the devise into effect, and prayed for an account of the trust fund, and 
that the executors might be directed to pay i t  over to them. 

The defendant, the executor of William Henderson, in his answers 
admitted a sale of the land mentioned in the will, for $7,440, rendered 
an account, and submitted to any decree by which he would be indemni- 
fied and protected. 

Replications were filed and testimony taken explanatory of the differ- 
ences between the Associate Seceding and the Associate Reformed 
Church, and of the separate existence of both. Attached to one of the 
depositions was an exhibit in these words : 

"GILEAD CHURCH, July, 1823. 
"At a meeting of this Society, agreeably to public notices given for 

that purpose, Resolved, That this church be newly rgofed and securely 
enclosed, with iron fastenings to the windows, doors, etc., and that this 
church or meeting-house be kept for the sole and exclusive use of this. 
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congregation and our present pastor, or some minister of the -4ssociate 
Reformed Synod. And that our present session or elders are authorized 
and required to have the sole direction of this business." 

The cause was argued at June Term, 1827. 

Gaston for plaintifs McAuley and Beard. 
Wilson and ~ a d ~ e r  for the heirs. 
Xeawell for the executor. 

HENDERSON, J. This is not a devise to a religious congregation, 
within either the words or the spirit of the act of 1796 (Rev., ch. 457). 

. 

The property is not given to the congregation, to be used by them as 
they may think proper, for their use and benefit, but i t  is given for a 

special purpose, in which, to be sure, they are interested, but are 
(279) not the owners, to wit, to pay a preacher of a certain sect to 

preach to the congregation called Gilead. They take, therefore, 
as trugtees, or cestui que trusts (which is matter of indifference, the 
objection not being to the form), for a specific purpose, and are bound 
to apply the funds to that, and to no other use. 

The validity of the devise depends on the question whether the devisees 
are accountable to any one for the due execution of the trust; for if they 
are not, it is void, and there is a resulting trust for the heirs at law or 
next of kin. If there is any one who can compel the due execution of 
the trust, that is, the proper application of the trust fund according to 
the directions of the devisor, then it is a valid trust, a t  least so much of 
it as is necessary to answer the intent of the founder. If there be more 
than is necessary for that purpose, the excess results to the heirs at law 
or next of kin; for we do not, as they do in England, apply it to other 
objects of a similar kind, by what is called the doctrine of cy pres. 

We are relieved from the consideration of the question whether there 
is in this case any person competent to enforce the due execution of the 
trust; for we think that those for whose benefit it was intended have 
refused, and still refuse, to accept the testator's bounty. We certainly 
cannot impose it on them, for the congregation have the right to employ 
their own preacher, and to pay him in their own way. The testator has 
left us no guide to ascertain what is to be done in such an event. Nor 
do we know, but from conjecture, whether as the congregation, who have 
the appointment of the minister and the control over the church at 
Gilead, have refused to accept his bounty, it was his desire that i t  should 
be given to a part of the congregation who accord with him in religious 
sentiments, and who are willing to build another church near to the 
church at Gilead, and employ the funds in paying a preacher of that 
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sect directed by the testator. I t  is very probable that the testator (280) 
would have directed this, had he foreseen the refusal, as the 
thing next best to that which he most wished. But he has n o t  said so, 
and it is out of the power of this Court to speak for him. We cannot 
dispose of the property of the deceased by undertaking to conjecture what 
would have been his will, provided he had foreseen what has since 
happened, which has thwarted his intent as expressed. If I were left 
to conjecture, I would say such was his will; but my argument to prove 
it would result in nothing like certainty. I t  would be this, that as the 
thing offered to be substituted bears d. very strong resemblance to that 
directed, which cannot be performed, it is probable he would have 
accepted the substitute, because it comes near to the thing directed. But 
i t  may be that every circumstance in which the proposed substitute 
differs from the original directed may have been the testator's sole 
object in making the bequest, viz., wish to have a preacher of his tenets 
to preach to the whole congregation at Gilead, and thereby bring them 
over to his faith, and prevent the dissemination in that church of what 
he deemed unsound doctrines. I do not say that most probably this was 
his intent; it is sufficient if it may have been, or anything else but the 
precise proposition made by the plaintiffs. If I were left to my own 
conjectures, I would say that in the events which have happened, the 
proposition made by the plaintiffs is the thing which he would have 
directed; for it is fair to presume that his object was the dissemination 
of the doctrines of his faith; that he selected the church at Gilead as 
the place of preaching, and the congregation there as the one to be 
preached to, but that they were pointed out only as the means of effecting 
the end. But if these means failed, the end was not to be lost, but the 
next best means, and those bearing the strongest resemblance to those 
pointed out, should be resorted to. This reasoning is all fair, and, if we 
were correct in the object, would be satisfactory ground for a decree in 
favor of the plaintiffs. But when we recollect that we assume 
the object which he had in view, that it is incapable of proof, for (281) 
he who only can speak in regard to i t  has spoken for the last time, 
by this his last will, to which only we can look for his intent, and on this 
subject that he is silent, we must remain in ignorance of his intent fur- 
ther than &e has declared it, and this furnishes only ground of conjec- 
ture, on which we cannot act. 

HALL, J. I t  would seem that  the object of the testator was to recon- 
cile and unite in principle the two sects, one of which was called "The 
Associate Seceding Party," the other "The Associate Reformed Party." 
To the first party the testator belonged; the church of Gilead belonged 
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to the latter. The testator directs that his property shall be formed into 
a fund to pay a preacher of his own religious principles to preach at 
the church of Gilead. That church have rejected any benefit intended 
for them by that devise; they will not accept of it. The testator's own 
party, the Associate Seceding Presbyterians, pray the benefit of it and 
that i t  may be vested, cy pves, in a church erected by them very near to 
the church of Gilead. This we think cannot be done. As the object of 
the testator cannot be effected, we cannot direct the fund to be applied 
to any other. 

PER CURIAN. Let the bill of the plaintiffs, McAuley and Beard, be 
dismissed; and on the bill of the heirs at  law and next of kin, let an 
account be taken, and let all costs be paid out of the fund. 

Cited: Holland v. Peck, 37 N.  C., 262; Bridges v. Pleasaats, 39 N. C., 
30; Lemmond v. Peoples, 41 N.  C., 140; Trustees v. Chambers, 56 
N .  C., 258; Faribault v. Taylor, 58 N.  C., 222; Eeith v. Scales, 124 
N .  C., 515. 

MEMORANDA. 

At a meeting of the Executive Council, called on 30 July last, for the 
purpose of filling the vacancy in the office of Attorney-General, caused 
by the death of James F. Taylor, Esq., ROBERT H. JONES, Esq., of War- 
renton, was appointed ad interim, and at the last session of the General 
Assembly, ROMULUS M. SANDERS, Esq., of Salisbury, was elected to that 
office. 

On account of his severe indisposition, Chief Justice TAYLOR was 
prevented from filing any opinions in  the causes decided at  this term. 
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ALEXANDER S. FIELD, ADMINISTRATOR OF CHARLES G. FIELD, v. WIL- 
LIAM AND THOMAS B. EATON, EXECUTORS OF THOMAS EATON. 

1. A testator bequeathed a large estate, in land and slaves, to  his son, and by 
a subsequent clause of the same will gave one of the same slaves to his 
daughter: Held, that the legatees took the slave by moieties. 

2. The son claimed the slave by a gift prior to  the will; but as he had taken 
other property under the will: Held, that he had made his election, and 
could not claim against it. 

3. There being no latent ambiguity, but plain contradictory bequests : Held, 
that parol evidence was inadmissible to  prove the testator's intention to  
give the property to the son. 

4. Where there is no l a t m t  ambiguity, but plain c~ntradictory~bequests, parol 
evidence of the testator's intention is inadmissible. 

From WARREN. The bill was filed in 1817. The original parties to 
it were Charles G. Field and Harriet, his wife, plaintiffs, and William 
and Thomas B. Eaton, executors of their father, Thomas Eaton, defend- 
ants. During the pendency of the suit the original plaintiffs died, and 
it was prosecuted in this Court by the plaintiff Alexander S. Field, as 
administrator de bocr2.i.s non, of Charles G. Field. 

The facts admitted by the pleadings were that the testator of (284) 
the defendants, by his will, gave a large estate to his son, the 
defendant William, consisting of lands and slaves; among the latter was 
a female slave by the name of Sal. I n  a subsequent clause of his will the 
testator gave the same negro to his daughter Harriet, the wife of the 
original plaintiff, Charles G. Field. Both bequests were in the same 
words, viz.: "Snl and all her increase since 1804." The defendant 
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William Eaton, in his answer, claimed the girl Sal and her increase 
under a par01 gift made before 1804, and insisted that i t  was the inten- 
tion of the testator to confirm the prior gift to him, and that the mention 
of her name in the gift to Harriet was a mistake. Evidence of the 
testator's intention was taken and filed, but i t  is unnecessary to give a 
statement of it, as i t  was deemed inadmissible. 

Badger for plaintif. 
Seawell, cofitra. 

TOOMER, J. There is undoubtedly a contradiction and repugnancy in 
the bequests containqd in this will. The testator first gives Sal by name 
to his son William. H e  then gives her in the same way to his daughter 
Harriet. The inquiry is, What was the intention of the testator, as i t  
is to be collected from the face of the will? If such an intention can 
be ascertained by looking at the will, and i t  be in violation of no prin- 

ciple of law, it is the duty of the Court to give i t  effect. I n  the 
(285) construction of wills, the testator's meaning is to be discovered , , 

from the will itself, taking in aid the general rules of construction 
established by former decisions. Noel v. Western, 2 Ves. & Bea., 271. I n  
cases of such direct contradiction and absolute repugnancy, the intention 
of the testator cannot be discovered from the face of the will. 

I t  is manifest the chattel was intended for one or both of the legatees; 
it is not one of those cases in which the bequest is void for uncertainty. 
I t  is then necessary to establish some rule of construction prescribing 
who is under such circumstances to take the legacy, and in what manner, 
in order to preserve the peace of society and to prevent future litigation. 
If we cannot~scertain the intent'of the testator by looking at the will, 
we next inquire what construction the law has imposed on such incon- 
sistent bequests. I n  such case no rule of construction has been estab- 
lished in this State. We must then resort to the adjudications of that 
country from which the elementary principles of our system of juris- 
prudence have been derived. There we find a great contrariety of 
opinion. Some thought that both devises were void for uncertainty. 
Owen, 84. L o ~ d  Coke held that in two different devises of the same 
thing, the last should take place; others have concurred with him in 
saying that the second devise revokes the first. Cruise Dig., tit. Devise, 
ch. 9, sec. 22. I n  Paramore v. Yardley, Plow., 539, 541, i t  is said the 
legatees shall take as joint tenants. Of this opinion was Swinburne. 
I n  U'lrick v. Litchfiald, 2 Atk., 374, Lord Hardwicke, referring to Para- 
move v. Yurdley, said: "The reasoning in Plowden is not convincing 
to me. I rather incline to! Lord Coke's, though the latter cases have 
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taken i t  otherwise." I n  Ridout v. Pain, 3'Atk., 493, Lord Hardwicke 
again says : "The law presumes that a testator, even in making his will, 
may vary his intention. As suppose a man gives a farm in Dale to A. 
and his heirs in one part of his will, and in another to B. and his 
heirs: it has been held by the old books to be a revocation, but (286) 
latterly construed either a joint tenancy or tenancy in common, 
according to the limitation.'' The opinion supported by the greatest 
number of authorities is that the two devisees shall take in moieties. 
Coke Litt., 112, b. note 1 ; Cruise's Dig., Devise, ch. 9, sec. 22 ; Paramore 
v. Yardleg, Plowden, 541; A n o ~ y m o u s ,  Cro. Eliz., 9 ;  Coke v. Bullock, 
Cro. Jac., 49. If a thing be given in one part of a will to one and in 
another part to another, the devisees shall take in moieties. Edwards 
v. S y m o w ,  6 Taunt., 361. 

I shall not attempt astutely to assign the reasons of these conflicting 
opinions; nor shall I vainly attempt to reconcile them. Distinguished 
jurists of modern times, with all the wisdom of former ages and all the 

* 

lights of experience before them, have sanctioned the opinion expressed 
in Plowden, that the devisees shall take in moieties, rejecting the old 
doctrines, that the devises are void for uncertainty, and that the latter 
devise is a revocation of the former. I shall adopt the modern opinion, 
and declare that these legatees take in moieties ; solacing my~elf with the 
reflection, if it be erroneous, that it is the accepted opinion of modern 
times, is supported by the greatest number of authorities, and has the 
sanction of distinguished names. 

The defendant William Eaton alleges that Sal had been given to him, 
and put in his possession by the testator, in 1803 or 1804, long anterior 
to the making of the will; was his property when the will was executed, 
and the testator had no right to dispose of her by his will; and has filed 
seve'ral depositions to establish that fact. But it appears that William 
Eaton has taken a large estate under the will, and has thus made his 
election. 

The general rule is that a person cannot reject and accept the same 
instrument; he cannot claim under and against it. I t  is a rule of law 
as well as of. equity, and applies to every species of instrument, 
whether a deed or a will. B i m i f i g h a m  v. K i r w m ,  2 Scho. and (287) 
Lef., 449. A person shall not claim an interest under an instru- 
ment, without giving full effect to it, as far as he can, renouncing any 
right or property which would defeat the disposition made in the will. 
The ground is the implied condition, upon intention, though from mis- 
take. Thalbussom v. W o d f o r d ,  3 Ves., 220. A condition is implied, 
either that the devisee shall part with his own estate devised by the will 
or shall not take the bounty of the testator declared in the will. Broome 
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v. M o d ,  10 Ves., 600; Andrew v. Trinity Hall, 9 Ves., 533. He shall 
not defeat the disposition made by the will, and yet take under that 
instrument. He must make his election. Here the defendant William 
Eaton has made his election, and has taken a large estate under the will. 
H e  cannot now deny the right of the testator to bequeath Sal, but must 
submit to that disposition of her which has been made by the will. 

I t  is contended that the testator, in bequeathing slaves to the defend- 
ant which had been given him long anterior to the making of the will, 
did not intend to interfere with defendant's rights under the antecedent 
gift; and a deposition has been filed to show such intention. But defend- 

' 
ant has taken a large estate under the will, including much property to 
which he had before no title. He  has thus made his election, and cannot. 
take both under and against the will. This is a conclusion of law, 
founded on the doctrine of election. 

I t  is not necessary now to inquire whether the defendant can contra- 
dict this conclusion by parol testimony, or whether he be not estopped 
from denying it. This is not the point of difficulty in the case. The 
same slave has been bequeathed by one clause of the will to William, and 
by a subsequent clause to Harriet. The purpose of introducing the 
parol testimony is to show that the testator did not intend to bequeath 

any interest in Sal to the legatee Harriet, and thus defeat the 
(288) bequest to her. Such evidence will be contradictory to the plain 

language of the will. The law excludes, from principle and 
policy, the introducing of parol evidence to contradict or alter instru- 
ments of writing. They are presumed to be repositories of truth. 
Principle prohibits it because such instruments are, in their nature and 
origin, entitled to higher credit than that which appertains to parol 
evidence. Policy forbids it because it would be followed by mischievous 
and inconvenient consequences. 3 Starkie Ev., 995. The law perinits 
the introduction of parol evidence to explain some cases of ambiguity 
in instruments of writing. Latent ambiguities, such as are not apparent 
on the face of the instrument, may be explained by parol testimony. 
But such evidence is inadmissible to explain a patent ambiguity, one 
apparent on the face of the instrument. 3 Starkie Ev., 1000. There is 
a repugnancy in the bequest of the same slave in one clause to William 
and in a subsequent clause to Harriet, but no ambiguity; and if it be 
called an ambiguity, it is patent, apparent on the face of the instrument, 
and by the settled rules of law not susceptible of explanation by parol 
evidence. I t  cannot be competent for William to contradict by parol 
testimony the intention of the testator as is plainly expressed in his 
written will; to contradict the plain language of that will, and thus 
defeat the bequest to Harriet, and deprive her of that property which 
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she claimed by a paper title. I t  is not believed that parol evidence is 
admissible to show that the testator did not intend what he plainly 
declared in his will. Lord Hardwicke says, in UlricE v. Gtchjield, 2 
Atk., 373, that upon the construction of a will, courts of law and equity 
admit parol evidence only in two cases-first, to ascertain the person, 
where there are two of the same name, or where there has been a mistake 
in a Christian or surname; the second case is with regard to resulting 
trusts relating to personal estates. 

These are cases of latent ambiguity; there are others which are (289) 
embraced by the same principle. 

PER CURIAM. Declare the plaintiff and the defendant William to be 
entitled to the slave and her increase, in moieties, and direct an account 
of the profits of their labor. 

Citeld: M w t m  v .  Edwards, 15 N.  C., 509; NcGuire v. Evans, 40 
N. C., 273; C h i l t m  v. Groom@, 168 N.  C., 641. 

JOHN PEAGE, ADMINISTRATOR OF JOHN DICKINSON, v. WILLIAM 
NAILING ET AL. 

1. A court of equity will not relieve against a judgment at law unless the 
defendant was ignorant of the fact in question pending the suit, or it 
could not be received at law as a defense. 

2. Courts of equity do not allow appeals to them merely to obtain a new trial. 
And where a party, on being sued at law, attempted to establish a legal 
defense before the jury, and mas unsuccessful, he cannot, on the same 
facts, obtain relief in equity. 

From GRANVILLE. The bill alleged that administration upon the 
estate of one Frances Chaoes was committed to the defendant Smith, 
who gave the defendant Nailing and one Pope as sureties for the due 
administration thereof; that the estate was sold by the administrator on 
24 February, 1785; that two negroes were then purchased by one John 
Dickinson, for £132 10s.) who gave bond to the administrator for the 
purchase money, which bore date 24 February, 1785, and was payable 
six months thereafter; that the bond of Dickinson was delivered on the 
next day by Smith to Nailing, to indemnify him for his liability on the 
administration bond, and was endorved by the obligee; that on 15 
August, 1785, before the bond was payable, and while i t  was held by 
Nailing, Smith gave Dickinson a receipt, stating i t  to be in full satis- 
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faction of the bo'nd, but which was not surrendered to the obligor; that 
Dickinson died in April, 1802, and administration of his estate 

(290) was granted, in November, 1806, to the plaintiff; that suit was 
brought on the bond in the fall of 1806, in the name of the obligee, 

against the plaintiff as executor de s m  tort of Dickinson; that the plain- 
tiff made the best defense in his power, but a verdict was obtained against 
him in March, 1808, for the full amount due on the bond; that he 
offered.in evidence the above described receipt, and such other proof as 
he had it in his power to command; but the court protected the endorsee, 
because the presumption created by the endorsement was not, nor could 
it then be, repelled by the plaintiff's proof; that after the trial at law, 
he learned from one Mills that no other consideration was given for the 
endorsement of the bond than that which has been already stated, and 
that Nailing had never suffered in any way by his suretyship,-and was 
not likely to suffer. The bill was filed on 12 April, 1808, and prayed 
for an injunction to restrain proceedings on the judgment at law, and 
for general relief. At September Term, 1808, "the injunction was dis- 
solved, with costs," and on motion of the plaintiff, the cause was con- 
tinued, and held over as an original bill. 

Ruffin, with whom was Devereux, for defendant, moved to dismiss 
the bill. 

Winston, contra. 

TOOMER, J., after stating the case: I t  is moved to dismiss the bill 
for want of equity. For the purposes of this motion, the allegations of 
the plaintiff are taken to be true, and no other part of the pleadings is 
looked into. With this concession, it is insisted by the defendants that 

the plaintiff is not entitled to the interference of this Court. 
(291) On application for equitable relief, i t  is not sufficient to show 

that injustice has been done. I t  must also be shown that the 
Court will be warranted in exercising its power. Equity does not inter- 
fere, on the ground that an unconscientious verdict has been obtained at 
law, unless it were not competent to the complaining party to make his 
defense in a court of law. Batemam v. Wilcox, 1 Scho. and Lef., 201, 
204; Jones v. Jones, 4 N. C., 547. As the allegations of the bill are 
taken to be true, the transaction may be viewed as if the money due on 
the bond had been paid by Dickinson to Smith on 15 August, 1785, how- 
ever improbable i t  may be that the payment was then made. The bond 
had not become payable; it was then in possession of Nailing; no notice 
of payment was given to him; the surrender of the bond not required by 
the obligor, the receipt not setting forth what had been received in pay- 
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ment, but simply stating, "Received in full satisfaction of the bond," 
etc. These circumstances are well calculated to excite suspicion that 
payment had not been made, and that some contriGance was designed to 
deprive Nailing of the security on which he relied. But these presump- 
tions are all waived. I t  is now conceded that the bond had been paid; 
and it is clearly unconscientious to enforce payment a second time for 
the same debt. Can this Court, under these&mmstances, interpose to 
prevent this act of injustice? Relief cannot be extended if it were com- 
petent to the plaintiff to make his defense at law. 

The action was brought on the bond, in the name of the obligee, 
against the plaintiff as executor do s m  tort of the obligor. If payment 
had been made on 15 August, 1785, as is alleged in the bill, that defense 
would have availed the plaintiff at law. The suit was brought on a 
sealed instrument; payment at the day might have been pleaded, and 
the receipt, although without seal, could have been given in evidence to 
support that plea. This principle has been sanctioned by the 
uniform practice of our courts of law. McDou~elZ v. Tate, 12 (292) 
N. C., 249. I do not know that the correctness of this practice 
has ever been questioned in our courts, nor was it doubted in the case 
now under consideration, so far as we can discover from the bill. The 
right of the obligor to prove by parol the performance of the conditions 
and payment at the day, and thus to discharge himself from the obliga- 
tions of his deed. has not been denied. Tender and refusal are facts which 
can only be proved by parol; and when made on the day, if the money 
be brought into court, and the plea of tender and refusal be supported 
by parol proof, it will defeat the action of the obligee. If the obligation 
be not for the payment of money, but for the performance of some 
collateral act, requiring the concurrence of the obligee, and there be an 
offer by the obligor to perform, and the performance be prevented by 
the obligee, which are facts only to be proved by parol, such proof will 
discharge the obligor, although bound by deed. Mitchell v. PatiZlo, 9 
N. C., 40. I t  has also been understood that the statute of 4 Anne, 
ch. 16, sec. 12, which allows the obligor, when sued in debt on a single 
bill, to plead payment in bar, is in force in this State. This has been 
the uniform understanding of the profession, and i t  has governed their 
practice. But if the old principle of the common law be contended for, 
that when the action is brought on a deed, it can only be avoided by 
matter of as high a nature, as by an acquittance under seal, and that the 
statute of 4 Anne is not in force here, still i t  is insisted complete defense 
could have been made at law, either on the plea of payment at the day, 
condition performed, or accord and satisfaction. The bill does not state 
the character of the specialty, but speaks of it as the bond of Dickinson; 
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from which it is to be inferred that i t  was a penal bond, conditioned for 
the payment of £132 10s. six months after date. Were i t  a penal bond, 

the plea of "payment at the day" would have been good at com- 
(293) mon law, for it is the performance of the condition. St. Ger- 

main's Doctor and Stud., 107. Payment before the day could be 
given in evidence, and the money would be considered as a deposit in 
the hands of the obligee till the day of payment arrived, when i t  would, 
in legal contemplation, be applied. 7 Mod., 231. The plea of condition 
performed would have answered the like purpose. Anomymous, Coke 
Eliz., 46. Had the obligor paid money or other equivalent when the 
receipt was given, and it had been accepted by the obligee in full satis- 
faction of the condition of the bond, then the obligor would be protected 
under the plea of "accord and satisfaction." That payment was made 
and accepted in full satisfaction is averred in the bill. As the condition 
was performed before the day, if less than the sum due were paid and 
accepted in full satisfaction, it would be a discharge; because part of 
the debt before the day may be more beneficial to the obligee than the 
whole at the day. Firmell's case, 5 Rep., 117, a. 

I t  is not alleged in the bill that the plaintiff did not make defense at 
law. He avers that he made all the defense in his power, and that he 
gave the original receipt in evidence to show that the bond had been 
paid by Dickinson. I t  is not pretended by the plaintiff that he was met 
by any technical difficulties which prevented an investigation of the case 
on its merits.. 

Equity ought not to interfere vhen adequate relief might have been 
had at law. Were the verdict improper, a new trial could have been 
granted by the court of law. This appears to be an application to a 
court of equity to grant a new trial in a cause which had been tried in a 
court of law, that had ample power to grant full relief. Courts of 
equity are not instituted to correct the errors or revise the judgments of 
courts of law. Fentress v. Robins, 4 N. C., 610. This is an attempt to 

obtain two trials, in different forums, of the same question; first 
(294) taking a chance at law, and then appealing to equity. There 

must be some end to litigation. I f  injustice had been done the 
plaintiff at law, he could have appealed, or have procured a certiorari, 
and had the judgment of the court below revised by a court of superior 
jurisdiction, possessing common-law powers and constituted for the pur- 
pose of correcting such errors. Gatlin v. Eilpatrick, 4 N. C., 147. 

The act of the General Assembly organizing a court of supreme juris- 
diction was passed in 1799 ; and a court possessing such powers has been 
since continued. The plaintiff could have had the alleged errors revised 
by an appeal to the common-law side of this Court, without invoking 
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the exercise of chancery powers. Relief is not given in equity because 
there has been an omission to make defense at law. 14 Ves., 31; 1 
Johns. Ch., 51. 

But there has been no such omission. The defense was made in a 
court of competent jurisdiction, and was overruled. This circumstance 
will not justify the interference of a court of equity. 2 Johns. Ch., 557. 

The plaintiff alleges that he seeks relief in this Court on the ground 
of newly discovered evidence; that he did not know, until after the trial 
at law, that the bond had been placed in Nailing's hands only to indem- 
nify him for his liability as surety of the obligee, and was endorsed to 
him without any other consideration. I t  is to be inferred from this 
allegation that the obligor knew, at the time he procured the receipt from 
the obligee, that Nailing held the bond. Ignorance of this fact is not 
pretended, and certainly the obligee not having possession of the bond 
was sufficient to put the obligor on inquiry and to prevent his paying it, 
until he could obtain its surrender. I t  is not intimated that the obligee 
concealed from the obligor, at the time of the alleged payment, that 
Nailing had possession of the bond; and it must be inferred from 
the circumstances that the obligor well knew, or had very good (295) 
reason to believe, Nailing claimed some interest in the bond. 
Why, then, did the obligor make payment to the obligee? Were it with 
any design to defeat Nailing's claim, the plaintiff, who represents the 
obligor, comes with ill grace into this Court. I t  is not alleged that any 
artifices were resorted to, either by Nailing or the obligee, to deceive the 
obligor. To view the transaction most charitably, i t  was an act of gross 
negligence, or extreme folly, on the part of the obligor, which gives him 
no claim to the interposition of this Court. 

The plaintiff sets forth no reason why he could not have discovered 
this new matter, by the exercise of ordinary diligence, as well before as 

. after the trial at law. But the discovery of this evidence, and its 
exhibition on the trial, could have been no defense for the plaintiff. 
The jury, by giving a verdict for the obligee, must have come to the 
conclusion that payment had not been made, and that there had been no 
accord or satisfaction; which conclusion must have been founded on the 
belief that the receipt was spurious, and not the act of the obligee. The 
plaintiff could have gained nothing by showing that the obligee had the 
beneficial as well as the legal interest in the bond. 

The endorsement of the bond to Nailing was only the assignment of 
a chose in action, which vested in him no legal rights, and his interest 
would not be noticed in a court of law. The assignment was made in  
February, 1785. The act making bonds for the payment of money 
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negotiable in  this State was not passed until December, 1786. A bond, 
not negotiable at  the time of its execution, does not become so by subse- 
quent occurrences. TkdaZl v. Johnston, 2 N. C., 372; Campbell v. 
Xumford, 2 N. C., 398. The act of 1786 had no retrospective opera- 
tion; i t  did not embrace bonds made before its enactment. Suits on 
such bonds must be brought in  the name of the obligee; the assignment 

could not clothe the assignee with any legal rights. Wilcinsolz 
(296) v. Wright, 1 N.  C., 509. Our courts of law only consider legal 

rights. Jones v. Blackledge, 4 N. C., 342. 
The action was brought in  the name of the obligee; the legal right was 

clearly in him. On the plea that the bond had been paid at  the day, or 
on the plea of accord and satisfaction, made and accepted by the obligee, 
the question could not arise in  a court of law, whether the assignment 
had been made with or without consideration. I f  any question of fraud 
had incidentally arisen on the trial, that court was competent to its 
decision. I t  was not necessary to the defense of the plaintiff to show 
that the bond had been assigned without consideration. That court 
would not inquire who mtas beneficially interested in  the suit, but would 
look only to the legal rights of the plaintiff in the action. I t  is said the 
court protected the assignee on the ground that the assignment was 
evidence of its having been made for valuable consideration. I f  the 
court of law, which tried the cause, inquired into the equitable rights of 
the assignee, and deemed such an inquiry material to the issues joined, 
i t  is believed to be a mistake, and i t  carried the court "out of the record." 
And such error gives the plaintiff no title to the interference of a court 
of equity. H e  could have moved for a new trial, or he could have had 
the error corrected by the adjudication of a court of appellate jurisdic- 
tion, possessing common-law powers. No court aspires to infallibility 
or claims exemption from error. Human institutions partake of human 
imperfection. Perfect justice is not to be expected from imperfect 
tribunals. 

The bill must be dismissed, each party paying his own costs. 

HALL, J. I suppose i t  was competent for Peace to pray a discovery 
from Nailing, whether he had any interest in the obligation on which 
suit was brought. But that mode of defense having been resorted to, and 

turning out fruitless, the bill ought to have been dismissed, and 
(297) not held over as an  original, as was too often permitted to be 

done by courts of equity at  the time this was filed. 
By  holding the bill over and taking testimony, i t  was intended to 

examine a second time the same subject, which had been examined and 
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disposed of in  the court of law-to have a new trial--when the plaintiff 
had no equitable matter in  his bill which entitled him to it. For  that 
purpose testimony has been taken by both parties, and the suit has 
remained upon the docket twenty years. I have examined the testimony, 
not for the purpose of ascertaining whether the bill should be dismissed 
or not (for I think i t  ouglit to be dismissed, independently of any 
testimony), but to ascertain how the costs should be disposed of, and as 
far  as I can discover, the merits of neither-party entitle them to costs. 
Nothing but the endorsement on the note, and Nailing's answer, show 
that he had any interest in  the note; indeed, there is reason to believe 
the contrary. On the other hand, whether he had any real interest in  
the note or not, Dickinson knew that the note was assigned to him 
before he paid the money to Smith. 

For  these reasons, I think neither party entitled to costs, but that 
each should pay their own. I suppose the suit remaining on the docket 
so long was owing to a common error. 

PER CURIAM. Bill dismissed, without costs. 

Cited: Radckiff v. Akpress, 38 N. C., 561; Charnpiofi v. Miller, 55 
N. C., 196; Ebom v. Waldo, 59 N.  C., 114. 

1. The second proviso to the third section of the act of 1806 (Rev., ch. 701), 
respecting parol gifts of slaves, applies to the whole act, and is prospective 
in its operation. 

2. By that proviso, parol gifts of slaves to children are validated by the death 
and intestacy of the parent, without resuming the possession, and become 
effectual from the time the slaves were delivered to the children. 

3. Where slaves were delivered to a child, and remained in his possession 
until the death of the parent intestate, it was held to be an advancement 
at  the CZww of the delivery, and the subsequent increase was not to be 
valued in making distribution of the parent's property, nor to be taken as 
an advancement to the child. 

Davis v. Brooks, 7 N. C., 133, approved by HENDERSON, C. J. 

From JOHNSTON. This was a petition for an account of the personal 
estate and a division of the negroes of one Zadock Stallings, who had 
died intestate. 
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A division of the latter had been made, under an order of the county 
court, upon the principles mentioned in a case agreed, which was sub- 
mitted to STRANGE, J., on the last Spring Circuit, and which was as 
follows : 

"The intestate Zadock Stallings, in his lifetime, put into possession 
of several of his children the negroes mentioned in the schedules filed by 
them, and which have been taken into the account of the division of the 
negroes of which the intestate died possessed. That the said Zadock 
executed no deed or other written evidence of the transaction, upon his 
sending the said slaves to the houses of his said children; and that no 
express gift of the said slaves was made by the said Zadock to the said 
children, but that the said slaves were put into the possession of the said 
children in the ordinary manner in which slaves are sent to the younger 

members of a family upon their settlement in life. That the said 
(299) Zadock never resumed the possession of any of the said slaves, 

but that they remained in the possession of the said children until 
the death of the said Zadock. That during the possession of the said 
slaves by the said children, and before the death of the said Zadock, the 
said slaves increased in number and value, which increase had not been 
estimated in dividing the slaves of which the said Zadock died possessed, 
as an advancement made to the said children by the said Zadock in his 
lifetime." 

Upon this case, his Honor pronounced judgment confirming the 
division made under the order of the county court, from which the chil- 
dren who were not advanced appealed to this Court. 

Seawell and Gaston for plaintiffs. 
Badger, with whom was Devereux, contra. 

HALL, J. By the act of 1766 (Rev., ch. 79)) which points out the 
method of distributing intestate's estates, i t  is amongst other things 
enacted : "That in case any child shall have any estate by settlement from 
the intestate, or shall be advanced by said intestate in his lifetime, by 
portions not equal to the shares which shall be due to the other children 
by such distributions as aforesaid, then so much of the surplus of the 
estate of such intestate is to be distributed to such child or children as 
shall be advanced in the lifetime of the intestate as shall make the estate 
of the said children to be equal, as near as can be estimated," 

By the act of 1792 (Rev., ch. 364) it is declared: "That when any 
person shall die intestate, who had in his lifetime given to or put in 
possession of any of his children any personal property, such child shall 
cause to be given to the administrator of such estate an inventory, on 
oath, setting forth therein the particulars by him received of the intestate 
in his lifetime." 
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I t  appears to me that the construction to be put upon the act of 1766 
is that advancements made by an intestate ought to be valued at the 
time they were made, and not at the death of the intestate. But 
when the two acts are taken together, I think there can be no doubt but 
that this is the proper construction. The latter act expressly 
declares that the child. advanced shall give to the administrator, (302) 
on oath, an inventory setting forth the particulars by him or her 
received of the intestate in his lifetime. I t  follows, of course, as I think, 
that such particulars are to be considered the advancements made, and 
their value at the time is to be regarded as the amount of the advance- 
ments. 

The act of 1806 (Rev., ch. 701) was made for the purpose of pre- 
venting frauds and perjuries in contests respecting slaves claimed from 
parents under parol gifts. And although it invalidated all parol gifts 
made to children, so that they could not thereby acquire title to slaves, 
yet if the parent suffered the child' to remain in possession of slaves 
thus given, during his lifetime, and died intestate, the act declared that 
such slaves should be considered an advancement, and should be regu- 
lated by the laws then in force relating to advancements made to chil- 
dren by a parent in his lifetime. The law intended to give the parent a 
power over property thus situated; but if he did not think proper to 
exercise it, the property should then be considered as an advancement 
made, as if that act had never passed. 

When a child has been thus possessed of slaves, and retains uninter- 
rupted possession until the parent's death, what view of the property, as 
an advancement, does the act refer us to? Not to its situation at the 
parent's death, but to the possession of the property when first taken, 
and continue as an inchoate advancement, completed by the intestate's 
death. I t  could not be comprehended before, because the act gave the 
parent the power of reclaiming it. 

Considering it as an advancement, can there be any doubt that the 
child must deliver an inventory to the administrator, as the act of 1792 
prescribes, setting forth therein the particulars by him or her received 
of the intestate, in his or her l i fe t imbnot  the slaves'that he holds at 
the intestate's death? 

I admit that cases of hardship may be supposed, whatever (303) 
general rule may be adopted; as where one child receives a young 
female slave; another a valuable male slave, who may be a tradesman. 
But this only probes that general rules will not suit all individual cases. 

There is certainly no hardship or injustice in the consideration that 
an advancement in the hands of an older child shall increase from the 
time he receives .it until the parent's death, and that it should be valued 
at the time he received i t ;  because at the parent's death such child may 
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also have a family, and be somewhat advanced in  years, and a younger 
child, to whom the same advancement may be made at  the father's death, 
that was made to the older in his lifetime, may, when he arrives at the 
same age, have as great an increase in his advancement as the older child 
has at that time. This is equality, and of course justice. 

I therefore think that the advancements should be valued at  the time 
they are received, and not at the time of the intestate's death. 

HENDERSON, C. J. TWO questions are made in this case: First, is the 
second proviso to the third section of the act of 1806 prospective, or is it 
confined to gifts theretofore made? If  it is prospective, at what time 
shall the slaves be valued? At the time they were put into the possession 
of the child, or at the time of the parent's death? The first question 
was decided in the affirmative by this Court in Davis v. Brooks, 7 N. C., 
133. The last auestion has not heretofore arisen. Were we disposed to 
reexamine the first question, we see no reason to doubt the correctness of 
the decision in  Davis v. Brooks. The proviso can only be confined to 
gifts theretofore made, by considering it to be a proviso confined to the 
third person, where it is placed, and not applicable to the first, or rather 

to the whole act, its spirit being contained i n  the first section. 
(304) The proviso withdraws the case made in it from the operation of 

the rule created. by the act itself, which case would have been 
within that rule but for the proviso. The rule prescribed in  the third 
section of the act relates to the time in which suits shall be brought on - 
par01 gifts of slaves, made before the passing of the act. The case made 
in  this proviso could not have fallen within the operation of that rule, 
for that rule fixes the time within which those who are out of possession 
shall bring their actions. The case made in the proviso is where the 
claimant is in possession and cannot bring an action. He, therefore, 
needs not the aid of the proviso to shield himself from the operation of 
the rule created by the third section, for i t  cannot reach him. Neither 
can the least reliance be placed on the phraseology of the proviso, thereby 
to confine it to past transactions. The Legislature looked to the death 
of the parent as a consummation of the transaction. The fact of placing 
the property in the possession of the child was only inceptive, looking to 
the death of the parent for its consummation. The expression "shall 
have put'' mas proper to make the case intended to be embraced by the 
proviso, for the placing in  possession must necessarily have preceded the 
death of the parent. On the contrary, if the proviso is considered as 
withdrawing the case made by it from the operation of the first section, 
it is plain, sensible, and intelligible. That section declares that no gift 
thereafter to be made of any slave shall be good unless the same shall be 
in writing. The case made in the proviso is a gift of a slave, and not in 
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writing, which the Legislature declared should be good. That can 
only be effected by withdrawing from the operation of the first section 

* 

the case supposed in the proviso. I t  is therefore a proviso to that 
section, which being entirely prospective, the proviso has of neces- 
sity the same character, and is prospective, also. Most usually, to be 
sure, a proviso is to be.taken as an exception to or as belonging 
to the section in which it is found. But this is not necessarily the (305) 

\ ,  

case. Where, from its nature, it cannot form an exception to the 
rule prescribed in the section of which it is placed, it must be referred to 
someother part of the act. I t  cannot bereferred to that where it is 
placed in this case, for i t  there would lose its essential quality. I have 
been induced to go at large into this question from the zeal with which 
this point was pressed upon the Court, notwithstanding Davis v. Brooks, 
and the general impression of the profession. 

This case then presents the second question, above stated. I t  is the 
death of the parent intestate which validates and makes good the gift. 
Without this requisite, the case would fall clearly within the first section 
of the act. With it, it stands confirmed, as if the act had never been 
passed. The act of putting the property into the possession of the child 
makes the gift, it it be not subsequently revoked, or (should the expres- 
sion be preferred) if consummated by the parent's permitting the slave 
to remain with the child, and dying intestate, either wholly or as to the 
particular slave. For should a will be made, and the propeEty thus given 
not disposed of-that is, should the parent die intestate as to it-the 
case would be still within the proviso, so far as to make the gift good. 
For, however we may be disposed to follow up the erroneous decisions of 
this Court on the question of advancements, and bringing into hotchpot, 
it is evident that there is no such thing as bringing into hotchpot upon a 
partial intestacy. When I say there is no such thing, I mean that there 
should be no such thing. The principle upon which hotchpot is founded 
is against i t ;  and, however, the cases may stand, no analogies can be 
drawn from them. I t  is not a gift at the death, but at the time the 
slave was placed in the possession of the child, and the circumstances 
stated in the proviso are evidence, in the estimation of the Legislature, 
equal to that which is required to a valid gift by the first section. 
The Legislature has placed both cases on the same ground. Were (306) 
it not so, what is to become of the issue of the slave born after- 
wards, no provision being made by the act as to that; it speaking only 
of the slaves placed in the possession of the child? The case so warmly 
pressed by the plaintiff's counsel does not at all improve this construc- 
tion, to wit, the withdrawal of the mother from the possession of the 
child. I ts  only effect would be to prevent the operation of this proviso 
as to the mother; it would leave her issue to be affected by it. Neither 
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is i t  correct to say that the property must be valued at the time the gift 
was perfected. I t  should be valued as it was when the parent intended 
to pass the property. The change of possession has the character of a 
gift ; but it wanted the evidence of intent, which the Legislature required 
by the first section, to make i t  valid, viz., a writing evidencing an intent 
to give. I n  the proviso they substituted what they deemed equivalent to 
writing. The substitute did not consist of a single act, but of a series 
of acts. The property did not pass until all were completed. But then 
it was a gift, and a gift from the commencement. For the transaction is 
entire; it cannot be divided. The first step is as necessary as the last; 
all parts compose the whole. To make it a gift only from the death of 
the parent would be to disregard one of the most essential qualities of a 
gift, the delivery of possession. I n  the opinion of the Legislature, the 
mischiefs intended to be prevented by the first section-the setting up 
of spurious gifts by perjury and misconception-would not arise in the 
case within the proviso. They, therefore, not only withdrew that case 
from the operation of the act, but validated it, and made it a good gift. 
What was made a valid gift? The delivery of possession-the only part 
of the transaction which on irs face bore the character of a gift. The 
other circumstances are only evidences of that intent, and are in the 
nature of a confirmation, which relates back, and validates the act 

confirmed. 
(307) A contrary exposition would be attended with the most unjust 

consequences. Property is placed in the hands of two children: 
with one is placed a young woman, whose maintenance, with that of her 
issue, is a burden far beyond the value of their services; with the other 
is placed a male slave in the prime of life. He is worn out entirely in 
the service of the child, and at the parent's death is worth nothing. If 
the property is to be valued as it is then, one child not only labors for 
the other, but for one who has already drawn largely from the stock on 
which he had no greater claim than the first. The elder children have 
also a claim to an advancement in the lifetime of their parents, not 
generally adverted to, but equal to those of the younger. If a distribu- 
tion of the whole of the parent's estate is postponed until his death-that 
is, takes place at the same time-the younger children receive equally 
with those whose claims have been long delayed, and which, to make 
them all equal, should have drawn something like interest or increase for 
the delay. The claims of children do not fall on the parent to the same 
amount at the same time, but at different times, in different amounts, 
according to their respective ages. The mode of valuing property at the 
time the parent places it in the possession of a child preserves this 
equality; the other destroys it. 
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Upon the whole, I consider this as an advancement made when the 
slaves were placed with the children, and, like all other advancements, to 
be valued at that time, or when made. . 

PER CURIAM. Affirmed. 

Cited: Hinton v. IIinton, 91 N. C., 588; Hollowell v. Skinner, 26 
N.  C., 171; Cowan v. Tucker, 27 N.  C., 81; Lamb v. Carroll, 28 N. C., 
5; Person v. Twitty,  ibid., 111; Cowan v. Tuc7cer, 30 N .  C., 428; 
Meadows v. Meadows, 33 N. C., 150; Davie v. King, 37 N. C., 204; 
Richmond v. Vanhook, 38 N. C., 586; Hi@s v. Forrest, 41 N. C., 531; 
Harrington v. Moore, 48 N.  C., 58; Airs v. Billops, 57 N.  C., 24. 

Dist.: Hurdle v. Elliott, 23 N.  C., 176. 

(308) 
MENORANDA 

I t  is our melancholy duty to announce the death of the Honorable 
J O H N  LOUIS TAYLOR, late Chief Justice of the Supreme Court of 
North Carolina. The fatal disease which in the course of a few days 
removed him from the embraces of his family, from a society which he 
adorned, and a country which he had long and faithfully served, found 
him at his post, engaged in the discharge of the duties of his high 
office. H e  departed this life on 29 January, 1829, two days after the 
close of the last term of this Court. 

I n  the character of this distinguished man there was such a rare union 
of qualities as renders the task of portraying it one of peculiar difficulty. 
No one property stood out in such bold relief or disproportioned growth 
as to afford to an ordinary artist the certainty of seizing a likeness. The 
lineaments of his mind were delicate, and so harmoniously blended as to 
present to the intellectual eye an object on which it dwelt with serene and 
affectionate pleasure, conscious of excellence, yet scarcely sensible in 
what i t  consisted. 

The late Chief Justice was descended of Irish parents, but was born 
in London on 1 March, 1769. At the age of 12 years he was removed 
from his widowed mother, and brought over to this country under the 
charge of his elder brother, the late James Taylor, Esq. By the assist- 
ance of this kind relative he obtained, though in an imperfect degree, 
the benefits of a classical education at the College of William and Mary 
in Virginia. Compelled to leave college before his academical career 
was completed, he came to North Carolina, and after a short prepara- 
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tory course of legal study, in which he had no preceptor nor guide, he 
was called to the bar at  an  unusually early age-before he had finished 
his twentieth year. The young stranger settled himself at Fayetteville, 

and there, without patronage or connections, soon gained the 
(308a) affections and attracted the confidence of those around him. 

His  gentle, unobtrusive manners, a singular feIicity of expres- 
sion, which always seized, and apparently without effort, the most ap- 
propriate word for the communication of a thought, a playful but ever 
benevolent wit, united with quick perception, great ingenuity in argu- 
ment, and a most retentive recollection of whatever he had read, opened 
for him at once the career of eminence, in  which he advanced without 
faltering. His  success excited no envy, for it was wholly unaccompanied 
by arrogance, and rendered but the more conspicuous the generosity of 
his temper and the kindness of his heart. H e  was elected more than 
once to represent the town of Fayet tedle  in the General Assembly, and 
he actually occupied this station in 1796, immediately before his remoarl 
to New Bern. I n  1798 he was appointed by the Legislature one of the 
judges of the Superior Courts of Law and Equity, then the highest tri- 
bunals of justice in our State. I n  1810, when the Legislature directed 
the judges to appoint one of their own body to preside as Chief Justice 
in  the Supreme Court, he was unanimously selected for that high dis- 
tinction ; and in  1818, when the Supreme Court was nem-ly organized, he 
was elected by the General Assembly one of its judges, and by his 
associates reappointed the Chief Justice. 

How he discharged his duties during the twenty years he administered 
justice on the circuit i t  is impossible that the bar or the community can 
have forgotten. H e  mas preeminently a safe judge. I t  was difficult to 
present a question for his determination upon which his reading had not 
stored up and his retentive memory did not present some analogous: 
case in  which it had been settled by the sages of the law. And with him 
i t  was a religious principle to abide by the landmarks, "stare.decisis." 
I n  his charge to juries he was full and perspicuous, and while he left 

unimpaired their dominion over the question of fact, he never 
(308b) shunned responsibility by el-ading a distinct expression of 

opinion on every point of law. His patience was exemplary 
and his courtesy universal. Uniting in an extraordinary degree suavity 
of manners with firmness of purpose; a heart tremblingly alive to every 
impulse of humanity, with a deep-seated and reverential love of justice- 
the best feelings with an enlightened judgment-he made the law amia- 
ble in  the sight of the people, inspired affection and respect for its 
institutions, and gained for its sentences a prompt and cheerful obedi- 
ence. 
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Of the mode in which he executed his functions as a judge of the 
Supreme Court the world can have few opportunities of judging, except 
from his reported decisions; and to these we appeal as furnishing no 
slight testimony of his merits. We presume not to set up ourselves as 
the most competent judges on such subjects; but we will not hesitate to 
express our belief that while all may be read with profit and are entitled 
to respect, there are many-tTery many-which may be regarded as 
models of legal investigation and judicial eloquence. There is indeed a 
charm in all his compositions seldom to be found elsewhere, which has 
induced not a few to regret that the Chief Justice had not devoted hjm- 
self entirely to a literary life. He would probably have proved one of the 
most elegant writers of his day. He who could render legal truth 
attractive could not fail to have recommended moral excellence in strains 
that would have found an echo in every heart. 

Of the Chief Justice as a man we are unwilling to trust ourselves to 
speak as we feel. We loved him too well and too long to make the public 
the depository of our cherished affections. If there ever heaved a kinder 
heart in human bosom, it has not fallen to our lot to meet with it. If 
ever man was more faithful to friendship, more affectionate in his 
domestic relations, more free from guile, more disinterested, 
humane, and charitable, we have not been so fortunate as to (308c) 
know him. When we think of these excellencies, when we call 
to mind the instances in which we have seen them illustrated in practice, 
and felt their kindly influence, and when we look around into the wide 
world to search for those who may supply his place in our affections, the 
,exclamation arises involuntarily : 

"Vale! Vale! 
Heu quanto minus est, cum reliquis versari, 
Quum tui meminisse !" 

At a meeting of the Executive Council, held in Raleigh on 8 May 
last, JOHN D. TOOMER, EsQ., was appointed a judge of the Supreme 
Court ad interim, to supply the vacancy occasioned by the death of the 
late Chief Justice, and took his seat the first day of this term. 

At a meeting of the judges of the Supreme Court, held during this 
term, LEONARD HENDERSON, EsQ., was appointed Chief Justice. 
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(309) 
JOHN HENDERSON ET AL. V. ROBERT WILSON, EXECUTOR OF 

WILLIAM HENDERSON. 

Where a testator directed his land to be sold, and the proceeds applied to a 
purpose which failed: Held, there being no evidence of an intent to con- 
vert the land out and out into money, that a trust resulted to the heir at 
law, notwithstanding a residuary clause bequeathing "any other thing not 
mentioned in this my last will." 

From MECXLENBURG: The master to whom the accounts of the defend- 
ant were referred by an order made in this cause at December term last 
(ante, 276)) reported at this term that the sum of $7,440 had been 
raised by a sale of the land devised by the testator to be sold. But 
whether this sum passed under the residuary clause of William Etender- 
son's will, or to his heirs at law, or to his next of kin, was submitted 
for the decision of the Court. 

The following is a copy of those parts of the will which are con- 
sidered important : 

"I, William Henderson, etc., being possessed of a considerable prop- 
erty, both real and personal, and desirous of directing a disposal of the 
same after my death, do the 9th day of January, 1818, make and 
publish this my last will: 

"That is to say, the tract of land that I now live on, lying on the 
Catawba River, containing 300 acres, and also fisheries, it is my last 
will and pleasure that my executors, hereafter to be named, do, within 
six months after my decease, cause the aforesaid tract of land to be 
publicly sold to the highest bidder, after giving three months public. 
notice, terms of sale to be one-third yearly until the amount is paid, the 
purchaser to give good and sufficient security, with mortgage on the 
premises. And my will is that the money arising from said sale shall 
be disposed of as follows, that is to say, the money arising from the sale 
of said land shall be laid out in purchasing shares in the State Bank of 
North Carolina, or in purchasing shares of the United States Bank, and 
the profits arising to go towards paying a minister of the Gospel, who 
shall preach at the Seceding Meeting-house called Gilead, in said county, 
being on the great road leading from Charlotte to Beattie's Ford (the 

party called the Associate Seceding party). 
(310) [Here follow several legacies.] 

"The rest of my negroes, viz., Betty, Jerry, Frank, Jim, Alek, 
five in number, with all the horses, cattle, hogs, sheep, farming utensils, 
household furniture, and any other thing not mentioned in this my last 
will, I direct my executors to sell at public sale, and the moneys arising 
to be laid out in the manner following: First, all my just debts to be 
paid, and funeral expenses to be paid. I give and bequeath Hugh Lucas 
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one dollar. Also give and bequeath to John Henderson one dollar (son 
of William). I also give and bequeath to William H. Lucas forty 
dollars. Then the remainder or balance to be divided equally among the 
following persons: I give and bequeath to my sister Jane and family, 
I give and bequeath to my brother Archy's son, James Henderson, I give 
and bequeath to my brother James and family, each one to share and 
share alike." 

Badger for the residuary legatees. 
Devereux for heirs and next of kin, who were the same persons. 

The Court took time to advise, and at this term their judgment was 
pronounced by 

HALL, J. The question to be decided is, Who is entitled to the pro- 
ceeds of the sale of the land devised to be sold by John Henderson's will, 
as the object for which the testator directed the sale cannot be accom- 
plished ? 

Cox in a note to Cruse v. Barley, 3 P. Wms., 22; Bridgman, in his 
index. (Devise, 3 pl. 151) and Thomas (in a note to his edition of 2 Co. 
Litt., 702), unite in saying that when real estate is devised to be sold, it 
is important to consider whether the testator meant to give the produce 
of such estate the quality of personalty to all intents, or only so far as 
respected the particular purposes of the will. For unless the testator 
has sufficiently declared his intention, not only that the realty should be 
converted into personalty, but further, that the produce of the real estate 
shall be taken as personalty, whether such purpose take effect or not, so 
much of the real estate or the produce thereof as is not effectually dis- 
posed of by the will at the testator's death, whether from the silence or 
inefficacy of the will itself, or from subsequent lapse, will result 
to the heir. The rule as thus laid down seems to be supported by (311) 
the following authorities. which are referred to for that purpose: 
Randal v. ~ Y o o k e ~ ,  2 Verx, 425; Stonehouse v. Evelyn, < P . w ~ s . ,  253; 
Fletcher v .  Ashburner, 1 Brown, ch. 502; Robinson, v .  Taylor, 2 Do., 
589; Stansfield v. Habergham, 10 Ves., 279 ; Williams v. Coade, 10 Ves., 
500; Gibbs v. Ougier, 12 Ves., 415; Hooper v .  Goodwin, 18 Ves., 156; 
Chambers v. Braibford, 18 Ves., 368; Gibbs v. Rumsey, 2 Ves., and 
Bea., 294; Chitty v. Parker, 2 Ves., Jr., 271. 
, I t  may therefore be taken for granted that as the devise of the lands 
cannot take effect under the first clause in the will, the heirs at law are 
entitled to the proceeds of the sale of such lands, unless some other clause 
in the will gives it another direction. Viewing the question under the 
first clause of the will, it is the common case of a disposition by will of 
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money to be raised from the sale of land; which money has been raised, 
but the devise cannot be carried into effect. and the monev remains not 
further disposed of, and no doubt can exist that a trust results to the 
heir at law: I t  can' make no digerenee that the land has been sold, and 
that money, the proceeds of the sale, is the subject of dispute. Hill v. 
Cock, 1 Qes. and Beam., 174. I t  is, however, contended that the teskator 
has made a disposition of it in other parts of the will. which it is next 
proper to examine. The only part of the will which it can be supposed 
has that effect is where he directs his five negroes, with all his horses, 
cattle, sheep, hogs, farming utensils, household furniture, and any other 
thing not mentioned in this my last will, to be sold at public sale, and 
the money arising therefrom to be applied to the payment of debts, 
funeral expenses, and after giring some legacies, he directs the remainder 
or balance to be divided as follows: "I give and bequeath to my sister 
Jane and family, I give and bequeath to my brother drchy's son, James 
Henderson, I give and bequeath to my brother James and family, each 

one to share and share alike." 
(313) From this disposition i t  does not appear that the testator 

intended to gire t o  the produce of the l ind the quality of per- 
sonalty to all intents, or to convert it out and out (for in that particular 
he is altogether silent), but only intends to convert i t  so far as was 
necessary to answer the express piirpose for which a sale was directed. 
I say on that subject he issilent; because it does not appear to me that 
the land or money in  dispute is included, or was intended to be included, 
in the residuary clause in  the will last mentioned. The words (as far  
as concerns this question) are, "and any other thing not mentioned in 
this my last will." H e  had directed his negroes, horses, furniture, etc., to 
be sold, and used these words to embrace any other articles of a like kind 
that he might have omitted to mention. The residuum thus created is a 
special residuum of the personal estate. Of course, the land or money 
in dispute is not included, not having been converted out and out, and 
therefore results to the heirs at  law, as personal estate similarly situated 
~vould result to the next of kin. 10 Ves., 500; 15 Ves., 416. I f  it has 
not been converted into personalty, i t  mould not pass in  a residuary 
clause, intended to include a residuum of personal estate. 11 Qes., 90; 
see, also, Gibbs a. Rumsey, 2 Ves. and Bea., 296; 1 Ves. and Bea., 416. 
And it seems to be the opinion of the Master of the Rolls in Dawson v. 
Clark, 15 Ves., 414, that a lapsed devise would not go to a residuary 
devisee, although a lapsed legacy would go to a residuary legatee; nor 
would it, without the aid of our acts of Assembly, be subjected to simple 
contract debts. Gibbs v. Ougier. I n  Collins v. Wakeman, 2 Qes., Jr., 
683, money raised from the sale of real estate mas expressly declared to 
be personal property. Yet as it was eventually undisposed of, it was held 
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to result to the heir at law. Hooper v. Goodwin. So in Xheddon v. 
Goorich, 8 Ves., 481, it was held that money raised from the sale of real 
estate, not converted out and out into personalty, will not pass by a 
codicil not attested so as to pass real estate. 

There are cases, however, where residuary legatees have pre- (313) 
vailed against heirs at law, as in Mallccbar v. Mullabur, Ca. Temp. 
Talbot, 79, and Duroux v. Matteux, 1 Ves., 320, and in those cases the 
Court was of opinion that the real estate was converted into personalty 
for all the purposes of the will, so as to be included in the residuary 
clause. So in Kennel1 v. Abbot, 4 Ves., 802, part of the money arising 
from the sale of copyhold estate was disposed of in legacies, the residue 
was expressly given in a general residuary clause; it was held that a void 
legacy,-to be paid out of the  same fund, passed by the residuary clause, 
that it was turned into personalty, and converted out and out. 

Also, in Brown v. Bigg, 7 Ves., 280, where money arising from the 
sale of lands was directed to be laid out on security, and in a residuary 
clause the testator aave. after the death of his wife, the whole of his 

L ,  

personal estate of every kind, both on public and private security, not 
disposed of in legacies, it was held to pass under such residuary clause. 

But Bridgman (Devise PI., 151) says that these cases do not decide 
the auestion which would have arisen if there had been no residuary 
disposition, or if such residuary disposition had been confined to what 
was personalty at the testator's death. According to that distinction, 
I think the heirs at law entitled in this case, for the residuary bequest 
was certainly confined to what was personalty at the testator's death. 
The h n d  was to be sold after giving three months notice, and the pro- 
ceeds of the sale to be paid in three annual installments. The other 
property he directs to be sold at no particular time, or upon no particular 
credit, and it is the unappropriated part of the proceeds of that sale 
which in this case constitutes the residuum. "The remainder or balance 
to be divided amongst the following persons"-the remainder or 
balance of what? The personal property before directed to be (314) 
sold. He certainly never contemplated selling the money arising 
from the sale of the land. That money constitutes no part of the 
residuum. That was made up of the negroes and other property directed 
to be sold. 

The heirs at law are therefore entitled to the money for which the 
land was sold, as the appropriation made of i t  by the testator cannot 
take effect. 

PER CURIAM. Decree accordingly. 

Cited: HoZton v. Jones, 133 N. C., 404. 
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JAMES G. STANLY v. LEWIS STOCKS, WRIGHT C. STANLY, AND 
SAMUEL STREET. 

1. Where lands conveyed in mortgage were sold by the mortgagor in separate 
parcels, the first vendee has no equity to marshal1 the whole mortgage 
debt upon a second-the latter having no notice of the purchase of the 
first. 

2. If the second vendee had notice of the purchase of the first, would that fact 
alter the rule, quere. 

3. But where the first vendee paid his purchase money in extinquishment of 
the mortgage, and the second did not: Hal&, upon an adjustment of the 
loss between them, that the payment of the first was to be estimated in 
his favor. 

From CRAVEN. This was an appeal from a decree made by MARTIN, J., 
on the Fall Circuit of 1828. 

The facts ascertained by his Honor and set forth in the decree were 
that the defendant Stocks being indebted to the plaintiff in the sum of 
$1,280, by deed dated 6 March, 1824, mortgaged to him a tract of land 
in Craven County; that the defendant Wright C. Stanly on 3 May, 
1824, purchased a part of the mortgaged premises from the defendant 
Stocks, on that day received a deed for it with covenants of seizin, war- 
ranty and quiet enjoyment, and paid the purchase money to the plaintiff ; 

that the defendant Street on 8 December, 1824, purchased of the 
(315) defendant Stocks the residue of the mortgaged premises, and on 

that day received a deed therefor, with covenants of seizin, war- 
ranty and quiet enjoyment, and paid the purchase money to the defend- 
ant Stocks; that there was due upon the debt secured by the mortgage to 
the plaintiff the sum of $244.50, with interest. "It was therefore 
ordered, adjudged, and decreed that the defendant Street within forty 
days pay to the plaintiff the said sum of $244.50, with the interest 
thereon, and in default of such payment that the clerk and master sell 
the lands mentioned in the answer of the defendant Street, and apply 
the proceeds thereof to the payment of the said sum of $244.50; and in 
case the proceeds of the said sale should not amount to a sum sufficient 
to pay the said debt, then that the said clerk and master sell the lands 
mentioned in the answer of the defendant Wright C. Stanly, and apply 
the proceeds thereof to the satisfaction of the said mortgage, after de- 
ducting therefrom the proceeds of the land mentioned in the answer of 
the defendant Street." 

From this decree the defendant Street appealed to this Court. 

(316) Gmton for Appellant. 
Devereux for defendant Stanly. 

HENDERSON, C. J. I t  is neither alleged, admitted, nor proved that 
when Street purchased from Stocks he had notice of Wright C. Stanly's 
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prior purchase from him. But i t  is insisted on behalf of Stanly that 
notice is entirely unimportant ; that it is so only where one party has the 
legal and the other the equitable interest; that the doctrines founded 
upon it have no application where both parties have an interest of the 
same kind, to wit, both legal or both equitable; in such cases priority 
of acquisition is the rule by which the respective rights of conflicting 
claimants is determined. For this is cited Jones  v. Zollicoffer,  so often 
in this Court. I t  is true that where two persons claim the same thing, 
both under a legal or both under an equitable title, the priority of acqui- 
sition alone is regarded, and notice is unimportant. Notice is only 
important where one claims the legal and the other the equitable estate. 
I n  this case the parties do not claim the same thing; one claims 
one part of the land, and the other another part. The equity of (317) 
Wright C. Stanly is that Stocks should disencumber his lands 
from the mortgage, and that as between him and the Stocks the whole 
mortgage debts should be thrown on the residue of the mortgage lands 
retained by Stocks. This equity is, I think, personal to Stocks, and is 
not in the nature of a lien on the lands. To affect Street with it he must, 
when he purchased, have had notice of the obligation imposed on Stocks, 
for there was no such encumbrance on the land as to affect it in the hands 
of a bona fide purchaser without notice. Had there been notice, I for- 
bear to say what would have been its effect in this case. 

But I think Stanly has another equity, which the case presents. I t  
appears that he paid the purchase money of that part of the mortgaged 
premises purchased by him to the mortgagee. This was a payment by 
the land, and as in equity the land is the debtor, it discharged the lien 
pro t a n t o  from that part which paid it, as to the holders of the other 
part, and gave the purchaser a right to call upon the mortgagee for all 
his facilities of enforcing paymenb out of the other lands, if he, the 
mortgagee, should levy the balance out of the land thus purchased. For 
between several purchasers of the mortgaged lands, each-one has a right 
against the others of compelling every part to bear its burden. Wright 
C. Stanly7s purchase has already borne part of the burden. The master 
will estimate what each part is to pay, according to these principles, 
taking as his guide the report made by the master of Craven County as 
to the amount due, value of each part of the mortgaged lands, and the 
sum paid by Wright C. Stanly. 

PER CURIAM. Decree accordingly.* 

Ci ted:  Holdem v. Str ickland,  116 N.  C., 198. 

*It is proper'to say that the case in the court below was decided upon an 
admission of notice to Street. The Reporter was counsel in that court. and 
in drafting the decree conceived, erroneously, that the fact was of no impor- 
tance, and neglected to insert it. 
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(318) 
JAMES H. SMITH, ADMINISTRATOR, v. JOHN WASHINGTON AND 

DAVID THOMPSON. 

,4 conveyance of a chose in action i n  trust to pay a debt is within the act of 
1820 (Revisal, ch. 1037), and unless registered within six months of its 
date is void against a subsequent bona fide assignee without notice. 

From JOHNSTON. The bill charged that the plaintiff's intestate being 
surety for one Robert H. Helme to a large amount, and Helme being 
anxious to indemnify him, conveyed to the plaintiff, in trust for the 
intestate, by deed dated 17  November, 1825, a decree for a sum of money 
which he, Helme, had obtained against the firm of John Williams & Co., 
of which he was a member. The deed was filed as an exhibit, and ap- 
peared to have been proved on 25 August, 1826, and recorded 2 Septem- 
ber following. 

The defendants claimed under an assignment of the same decree made 
by Helme to them, junior in point of date, but proved and recorded 
within six months of its execution, and denied notice of the prior assign- 
ment to the plaintiff. 

The only question discussed was whether the conveyance of a chose in 
action in  trust to secure a debt was a conveyance which the act of 1820 
required to be proved and registered within six months after its execution. 

Badger and Devereux f o r  plaintiff. 
Seawell and Gmtoa for defendant. 

HALL, J .  The object in  registering mortgages and deeds of trust is to 
guard against fraud and deception, by giving notice of the real situation 
of the debtor to all who may be interested in  knowing it. To that end 
the Legislature have declared that no mortgage or deed in  trust for any 
estate, whether real or personal, shall be good against creditors or pur- 
chasers unless proved and registered within six months. (Act of 1820, 

Revisal, ch. 1037.) 
(319) The obvious intent of the act, so far as creditors and purchasers 

are concerned, is to give publicity to conveyances which transfer 
the title of property to others, when the debtor retains the possession of 
it and uses it as his own. I t  is true, generally speaking, that there 
cannot be such a possession of choses in action, when separated from the 
right, as mould be so likely to deceive third persons. But it is in sup- 
pression of the mischief, and in furtherance of the remedy, to require that 
mortgages and deeds of trusts of choses in action should also be registered. 
Choses in action are rights which may give a credit to the person in 
whom they are vested, and a transfer of them is secret, contrary to the 
reputed right, might readily tend to fraud and deception. Choses in 
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action, judgments, debts, etc., are certainly included i n  the term personal 
estate. And that they come within the mischief intended to be remedied 
is proved by the present controversy. 2 Blackstone, 398, divides personal 
property into that which is in possession and that which is in  action. 

From the premises, I must conclude that the debt due from John 
Williams & Go. to  Helme-evidenced, the bill states, by a decree-is 
personal estate, and that a conveyance of it in  trust must be registered 
according to the act of Assembly hereinbefore cited. 

PER CURIAM. Bill dismissed with costs. 

Cited: Perry  v. Bank ,  70 N. C., 315. 

DAVID J. WHITE AND ANN J. COLVIN v. WILLIAM H. BEATTIE, 
EXECUTOR OF ANN J. WHITE. 

1. Specific legacies do not abate upon a deficiency of assets, unless all the 
property of the testator be specifically bequeathed. 

2. But where the testator does not give away the whole of his property 
specillcally, and what is left is afterwards consumed or destroyed by the 
testator or his executor, this circumstance will not make the specific 
legacies abate. 

3. I t  seems that to determine whether a specific legacy shall abate or not, 
evidence of the state d the assets dehors the will may be received. 

4. White  u. Beattia, ante, 87, overruled upon a rehearing, as to the abatement 
of the specific legacies. 

From NEW HANOTER. This cause was heard again at  the present 
term, upon the petition of the defendant to set aside the interlocutory 
order, made at  December Term, 1827, and reported ante, page 87. I t  is 
proper to explain an apparent difference between the statement of that 
case and the opinion of the Chief Justice, i'n respect to the accounts of 
the defendant. Es'timating debts alone, the defendant was in  arrears, 
but adding to the amount of debts the expenses incurred by the defend- 
ant in  erecting a wall around the graveyard, and placing a tombstone 
over the testatrix and her mother, he was in  advance. 

Badger for petitioner. 
No counsel for plaintiff. 

HENDERSON, C. J. The general rule is that specific legacies do not 
abate in  favor of either general or pecuniary legacies. But as this maxim 
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is founded on the presumed intent of the testator that they should not 
abate, they are made to do so when the testator directs that they shall. 
H e  is presnmed to give that direction, or so to intend, when he gives 
away the whole of his estate in specific legacies and then gives a pecu- 

niary legacy. For how otherwise is the pecuniary legacy to be 
(321) paid? But where the testator does not give away his whole 

personal estate in  specific legacies, if what is left is aftermm-ds 
lost, destroyed, or used by the testator, or is masted or consumed by the 
executor, in payment of debt or otherwise, such supervenient circum- 
stances will not alter the construction of the will; for it is a question of 
intent at the time of niaking the will. We must collect the intent, so 
far  as regards the present question, by applying the words of the will to 
the then existing circumstances, and it is not to be affected by the changes 
which time and chance may have produced. Otherwise the intent would 
be changeable and fluctuating, not fixed and uniform-one intent today, 
another tomorrow. 

This case does not render it necessary to discuss the question whether 
i t  must be collected from the face of the will that all the property is 
exhausted in specific legacies; or whether the fact may be proved by 
evidence dehors the will; for i t  does not appear in this case what was the 
state of the funds when the will was made. I presume, however, that it 
would impugn no rule of law or evidence to prove the fact by extrinsic 
testimony. I t  appears that the testatrix had other property at  her death 
besides what she specifically bequeathed. 

I cannot perceive on what grounds the decree heretofore made can be 
supported. Sayer v. Sayer, Prec. Chan., 393, on which it was professedly 
founded, does not support it. The truth is that when the case was before 
us heretofore the facts were strangely fnisconceived. 

PER CURIAM. Let the bill be dismissed, with costs. 

See citations t o  same case, ante, 92. 

THOMAS C .  DUNN v. J O H N  HOLLOWAY, ROBERT CANNON, ET AL. 

1, Upon the construction given to the act of 1788 (Rev., ch. 284), f o r  avoiding 
securities given upon a gambling consideration, money lost and paid 
cannot, at  law, be recovered back. 

2. Therefore, equity will not interpose to restrain the collection of a judgment, 
obtained on a bond void under that statute, unless it was obtained by a 
fraudulent circumvention of the defendant at law. 
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From MONTGOMERY. The bill charged that the plaintiff, being a 
young and inexperienced man, had been induced to play at cards with 
the defendants, who, by means of a combination between themselves, had 
won a large sum from him; that nearly all of the winnings of the de- 
fendants had, by an arrangement between themselves, been thrown into 
the hands of the defendants Holloway and Cannon, to whom several 
bonds, executed by the plaintiff for the money thus won, had been 
assigned; that suits had been instituted and judgments rendered on these 
bonds. The prayer of the bill was for a discovery and an injunction. 

The defendants all denied any combination to win money of the plain- 
tiff, but admitted that the bonds mentioned in the bill had been given to 
secure money won at play. The defendants Holloway and Cannon ad- 
mitted that they had won very small sums of the plaintiff, and that they 
had purchased bonds executed by the plaintiff, which they knew were 
given for money won at play, and that these bonds in some instances had 
been incorporated with others, and were the same upon which the judg- 
ments had been rendered. 

Copies of the records in the actions at law were filed as exhibits to 
the answers, from which it appeared that the only pleas entered were 
those of payments and a set-off. 

At the hearing, DANIEL, J., perpetuated the injunction except as to 
one judgment which was founded on a note assigned to the defendant 
Holloway, and which was purchased by him at the request of the 
plaintiff. Upon this judgment, his Honor also perpetuated the (323) 
injunction as to the discount made by Holloway. 

From this decree the defendants Holloway and Cannon appealed. 

Gastolz and Rufin for appellants. 
Badger for plaintiff. 

HALL, J. If such a construction had or could have been given to the 
act of 1788 (Rev., ch. 284)) made for the suppression of gaming, that no 
title would have accrued to money or property won at any game, whether 
the same was delivered and paid or not, I think the ruinous effects of 
gaming would have been more radically prevented. If money won and 
paid could be recovered back, a successful gamester would hold i t  by too 
doubtful a tenure to risk as much to get possession of it as he would 
when he knows that possession makes it his own. Considerations of this 
sort, however, belong to the Legislature, because judicial decisions have 
given the act a different construction. The law may be taken as settled 
that money won and paid cannot be recovered back. 

The case before the Court is not one in which a court of equity is 
called upon to cause bonds to be delivered up which were given upon a 
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gaming consideration, but to enjoin the defendants from further pro- 
ceedings upon judgments obtained at law, upon bonds admitted to have 
been thus given, when no resistance was made at law to prevent the 
judgments from being obtained. 

I f  the judgments were paid off, it would be the common case of money 
paid on a gambling consideration, which could not either at law or in 

equity be recovered back. 
(324) At  law, the rights of the defendants under the judgments are 

perfect. They oan take out executions and possess themselves 
of the money through the ministerial agency of the sheriff. Possession 
of the money make them more secure in the enjoyment of it, but it gives 
them no better right to it than the judgments do; therefore, a court of 
equity will not sooner interfere, where judgment has been obtained upon 
a bond given upon a gaming consideration, where no attempt has been 
made to prevent it, than i t  will where money has been won and paid over. 

There is much complaint of fraud and circumvention in the bill, and 
did i t  appear that the judgments were obtained through the instrumen- 
tality of these means, a ground might be furnished on which to support 
the injunction. But that does not appear to be the case. They were 
obtained not against plaintiff's consent. His opposition has arisen since, 
but I think i t  cannot avail him nor prevent a dismission of his bill. 

PER CURIAM. Bill dismissed. 

HENRY COOK v. hlILDRED STREATOR ET AL. 

Where Ietters of administration upon the estate of a deceased debtor never 
have issued, and after more than seven years from the death of the intes- 
tate assets come to his heirs: I t  was  held, upon a bill filed by a creditor 
settiug forth these facts, and praying to have his debt paid out of the 
assets lately come to the possession of the heirs, that the act of 1715 
(Rev., ch. 10) was a bar to the debt. 

From WAKE. The plaintiff in his bill, which was filed in  September, 
1826, alleged that John Streator was indebted to him, and on 26 April, 
1806, executed a bond to secure the debt, payable on 1 June, thereafter; 

that soon after the execution of the bond, Streator died insolvent 
(325) and intestate; that letters of administration upon the estate had 

never issued, but that at the time of his death a suit in  the court 
of equity was pending by which the said Streator sought to redeem a 
valuable tract of land which he claimed to have been really conveyed in  
mortgage, although the deed was absolute upon its face; that the defend- 
ants were the heirs at law of Streator, and had carried on the suit upon 
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his death, and within a few months past had obtained a decree for 
redemption, and for the rents and profits, which amount to a large sum 
(vide the case reported, 10 N. C., 433). The prayer was that the plain- 
tiff might have satisfaction of his debt from the fund thus recovered by 
the defendants. 

The defendants in their answers relied upon the act of 1715 (Rev., 
ch. lo),  entitled "An act concerning proving wills and granting letters 
of administration, and to prevent frauds in the management of intestate 
estates." 

Seawell and Badger for plaintif. 
W.  H.  Haywood for defmdaats. 

HALL, J. I n  this case the defendants have pleaded the act of 1715, 
which declares that creditors of any person deceased shall make their 
claim within seven years after the death of such debtor ; otherwise, such 
creditor shall be forever barred. The plaintiff charges that John Streator 
died insolvent, and that the letters of administration on his estate have 
never been granted to any person. 

With respect to' his insolvency, it appears that a suit was (326) 
pending against Jones at his death, in which he had an interest. 
A recovery has been effected by his representatives since his death, so 
that it does not appear that he did die insolvent. 

With respect to the other objection, that no person administered upon 
his estate, it may be observed that no person has yet administered, and 
the plaintiff had as much right to sue within-seven years after his death 
as he had when he brought this suit. He might have administered upon 
Streator's estate himself, and in that character might have filed a peti- 
tion against the heirs at law under the act of 1789 (Rev., ch. 311), p;o- 
vided there was no personal estate. As there was no obstacle to bringing 
suit within seven years more than exists at this time, and no suit was 
brought before the present one, I think the act before recited is a bar 
to it. 

PER CURIAM. Bill dismissed, with costs. 

JOHN BARNES v. TURNER DICKINSON. 

1. yhether a bill to review a decree of the Court can be filed in a court below, 
quere. 

2, A bill of review for newly discovered testimony cannot be sustained if the 
discovery was made in time to have been brought forward in either a 
reamended or supplemental bill. 
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3. It  is error to say that an injunction is of course waived by an amendment. 
But an injunction is never propped by an amendment. 

From WAYNE. This was a bill of review for matter of fact, filed in 
the court below. The cause sought to be reviewed was decided in this 
Court, and is reported arde, 273. 

The bill charged that since the trial at law, between the same parties, 
12 N. C., 346, the plaintiff had discovered that the witness Rebecca 

Hicks had been bribed by the defendant, and had on that trial 
(327) been guilty of perjury. The plaintiff then averred that he did 

not discover the fact above mentioned "until after the filing of 
the said original bill," and at the return court of said bill, his counsel 
moved to amend the same so as to charge the said newly discovered 
matter, when the court decided that an amendment to said bill could 
not be granted, and the injunction retained. The prayer of the bill was 
that the injunction might be continued, and for general relief. 

On the last circuit, NORWOOD, J., on the motion of the defendant, dis- 
missed the bill for want of jurisdiction, it being a bill to review a decree 
of the Supreme Court. From this decree the plaintiff appealed. 

Gaston for plaintif. 
Badger and W.  H. Haywood for defendant. 

HENDERSON, C. J. This is a bill of review for error in fact in a 
former decree, made in this Court. Waiving every other objection, I 
think the bill cannot be sustained because it appears in the bill itself that 
the error, or rather the cause of complaint, was known to the plaintiff 
at the return term of the original bill, time enough for him to have 
availed himself of it in that suit; for if the bill did not embrace it, i t  
might have been amended; or if that could not have been done, it might 
have been brought before the Court by supplemental bill. The necessity, 
under which the plaintiff says he was placed, of abandoning his injunc- 
tion if he amended his bill (if in fact it did exist), would have been 
obviated by a supplemental bill, leaving the injunction to be sustained, 

if i t  could, by the original. I fear that the common idea, that 
(328) an injunction is given up by an amendment, is carried too far; 

i t  is going sufficiently far to say that an injunction cannot be 
sustained or propped by an amendment. 

PER CURIAM. Affirmed. 

Cited: Am. Bible Soc. v. HollGter, 54 N.  C., 14; Farrar v. Staton, 
101 N. C., 84. 
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MARY J. HESTER ET BL. V. JAMES HESTER AND SAMUEL YOUNG, 
EXECUTORS OF JOHN HESTER. 

1. When no rule for the management of a trust estate is prescribed by the 
creator of it, the law enjoins good faith, by which is meant honesty and 
diligence, carefully applied ; and a departure from the rule prescribed by 
the creator, or a failure in good faith, is a breach of trust for which a 
trustee is liable: 

2. Where a testator directed his debts to be collected, and a tract of land to 
be sold, and with the fund thus created a residence for his family to be 
purchased, but the executors purchased to an amount exceeding the fund, 
and in the exercise of good faith refused an advantageous offer for the 
land: It  was held, that they had been guilty of a breach of trust only in 
exceeding the amount of the trust fund, and the purchase being divisible, 
they were decreed to hold the excess on their own account. 

From GRANVILLE. From the pleadings, proofs, and exhibits, the case 
was that John Hester died, having made a will and appointed the 
defendants his executors, having devised all his property as follows, viz. : 
"I wish my tract of land in Granville sold, and out of the proceeds of 
the sale, together with the money due me, I wish my executors to pur- 
chase a piece of land somewhere most agreeable to my wife, Mary J. 
Hester, for her and my children to live on. The balance of my property 
I lend to my wife during her natural life, to raise and school my children 
on." After which, in the event of his widow's marriage, he directed all 
his estate, both real and personal, to be divided among his widow and 
children. At the death of the testator, his net personal estate, exclusive 
of his negroes, amounted to $1,484, which, together with the sum 
to be realized by a sale of the land, constituted the fund appro- (329) 
priated by the testator for the purchase of a tract of land for. the 
residence of his family. Before a sale of the Granville land had been 
effected, the defendants, influenced by the urgent requests of the widow, 
and against their own judgment, purchased a tract of land for which 
they gave $3,000, executing their own bonds to secure the excess of the 
purchase money over the fund in their hands. After this they made 
what they thought an advantageous sale of the Granville tract for 
$1,000 ; but the widow of their testator being extremely dissatisfied with 
the price, they, upon her remonstrances, vacated the bargain. 

The plaintiffs were the widow and children of the testator, all of 
whom were infants, the former having become dissatisfied with the pur- 
chase made by defendants. The prayer of the bill was that they might 
be compelled to take it upon their own account, and to purchase another 
tract more suitable to the wishes of the plaintiff Mary, and that they 
might be charged with the $1,000 which they had refused for the land. 
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By an interlocutory order, the land devised by the testator had been 
sold, and produced the sum of $400. 

Devereux and Hillman for plaintiffs. 
Badger and W .  H.  Haywood for defendant. 

HENDERSON, C. J. A breach bf trust necessarily supposes that there 
is a rule for the government of the trustee.  he creitor of the trust 
may prescribe what rules he pleases. I n  the absence of one prescribed 
by him, the law enjoins good faith, which includes not only what is 
commonly understood by honesty and integrity, but care, diligence, and 
attention, and in  matters of judgment and discretion, that they should 
be carefully applied. To purcliase more lands than the funds appro- 
priated for that purpose would pay for was a clear departure from the 
rule which the testator in this case had prescribed to the executors. the 

trustees. Good faith and purity of motive afford them, therefore, 
(332) no protection from the consequences of that act. But in  the sale 

of the Granville lands the testator prescribed to them no rule. 
The exercise of their best judgment and discretion, with vigilance and 
attention in  obtaining the best price they could get for the lands, is the 
rule which the law has enjoined, and without a departure from it they 
have been guilty of no breach of trust. We cannot consider the omission - .  

to take the offer of $1,000 a departure from that rule; and more espe- 
cially as the sale met the decided disapprobation of the principal cestui 
yue trust, and the only one who was of age, and in whom also the testator 
reposed confidence, in  an important part of the execution of the trust, by 
directing her wishes to be consulted as to the locality of the lands to be 
purchased. But even without such excuse, we cannot consider a mere 
error in  judgment, in  omitting to close with that which after circum- 
stances showed to be an advantageous offer, and which at  the time was 
matter of doubt, to be a breach of trust. If such was the rule, i t  would 
drive trustees into disadvantageous contracts, or, rather, i t  would prevent 
all prudent and discreet men from assuming the character of trustees. 
I n  cases of this kind, where judgment and discretion are confided in, 
and no rule given, good faith, defined as i t  is above, should afford pro- 
tection. I n  the present case the gradual declension of property in  price, 
particularly lands, is matter of history unexampled in  this or perhaps 
any other country. The most prudent who wished to sell have held on 
from day to day, from month to month, and even from year to year, in  
hopes of better times. But they have as yet hoped in vain. Many of 
the most prudent have been protracted, and have property now in market 
which when i t  was first brought there would have commanded double its 
present price. To visit upon these trustees, who have acted with good 
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faith, the consequences arising from acts so common throughout the 
country with prudent men managing their own concerns, would be 
applying to them rules which they never thought of subjecting (333) 
themselves to, and which neither the testator nor the law imposed. 

The master will ascertain the amount of the funds set apart for the 
purchase of the lands, valuing the Granville lands at the price obtained 
for them; he will take with him the surveyor of the county of Granville 
and five freeholders, and lay off, for the purposes of the trust, as much 
of the land purchased by the executors as the said sum will pay for, 
rating the whole land at $3,000, the sum which was given for i t  by the 
executors, having a due regard to the locality of the lands and the con- 
venience both of the cmtui que' trusts and the executors. H e  will also 
take an account of the rents and profits of the surplus land whilst it was 
in the hands of the cmtui que trusts, so far and so far only as i t  benefited 
them above what the fund would have purchased. I would also 
sequester to the use of defendants the interest of the widow, if I could do 
so without vitally interfering with that of the children; but I cannot see 
how that can be done. Each party to pay his own costs. 

PER CURIAM. Decree accordingly. 

THOMAS J. NORFLEET v. GOODWIN COTTON AND WILLIAM BRITTAIN. 

1. Where an administrator and one of the sureties to the administration 
bonds were next of kin to the intestate, and upon a suit on the bond by 
an administrator de bonis non, a stranger, also a surety, was alone sub- 
jected: Held, that he had a right in equity to retain the share of the 
principal to indemnify him in full, and that of his cosurety, to equalize 
the loss. And that having satisfied the judgment, he had in equity a 
right to recover back the shares of his principal and cosurety. 

2. The assignor of a term for  years has, in equity, no lien upon the land for 
the money agreed to be paid, as the consideration of the assignment. 

From BERTIE. The case as it appeared upon the pleadings and the 
report bf the master, was that Henry Johnston died intestate, and that 
administration' upon his estate was committed to one Alexander S. 
Johnston, who gave bond for the faithful discharge of his duty, with 
the plaintiff and one William W. Johnston, as his sureties-that among 
other personal estate of the intestate, the administrator sold two terms 
for years, amounting in all to the sum of $5,135.50; that the said terms 
were purchased by William W. Johnston, who was a brother of the 
intestate, and also of the administrator Alexander S. Johnston and the 
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NORFLEET v. COTTON. 

cosurety of the plaintiff, for the sum of $5,089 ; that the said William W. 
Johnston never paid for the said terms; but had sold a part of them to 
one Joseph S. Pugh, who had not paid the whole of the purchase money; 
that William W. Johnston died having made a will, whereof he ap- 
pointed the defendant Brittain executor, who had never paid any part 
of the original purchase money for the said terms, and still retained 
possession of a part of them; and never had received the balance due 
from Joseph S. Pugh on his purchase from William W. Johnston. 
Alexander S. Johnston, the administrator of Henry Johnston, died intes- 

tate, and administration upon his estate had been committed to 
(335) one David Clark. That the defendant Cotton had taken out 

letters of administration upon the goods of Henry Johnston, not 
administered by Alexander S. Johnston, and brought a suit on the 
administration bond executed by Alexander S. Johnston with the plain- 
tiff and William W. Johnston as sureties, and had assigned as a breach 
of that bond that Alexander S. Johnston never had accounted with or 
paid over to the next of kin of Henry Johnston any part of the before- 
mentioned sum of $5,135.50; that judgment had been thereon obtained 
for the plaintiff at law for $5,571.25; that the issue fully administered 
had been found for Clark, the administrator of Alexander S. Johnston, 
and for the defendant Brittain, the executor of William W. Johnston, 
and that the plaintiff had been compelled to discharge the whole of the 
said judgment, the estates of Alexander S. and William W. Johnston 
being insolvent. That Henry Johnston died without issue, leaving five 
brothers and sisters, among whom were Alexander S. and William W. 
Johnston, who were entitled to two-fifths of the recovery made by the 
defendant Cotton; that the estate of Henry Johnston was not at all 
indebted, and that the amount recovered by the defendant Cotton re- 
mained in his hands subject to distribution. 

The plaintiff sought, first, to have the shares of Alexander S. and 
William W. Johnston refunded to him for his indemnity, and, second, 
to subject the residue of the leasehold interest in the hands of the defend- 
ant Brittain, and the debt due t$e latter by Joseph S. Pugh for the 
purchase of part of it, to the satisfaction of the debt due the defendant 
Cotton, to whose rights he claimed to be substituted. 

Hogg f ol. plaintiff. 
Rufin for deftmiants. 

(336) HENDERSON, 0. J., after stating the case: I think that the 
plaintiff's equity to have an indemnity from two-fifths of the 

estate of Henry Johnston, now in the hands of the defendant Cotton, 
to which Alexander 8. and William W. Johnston are entitled, is quite 
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obvious. The action brought on the administration bond was in reality 
the suit of the next of kin of Henry W. Johnston. The Governor, in 
whose name it was brought, was a mere trustee for them, and the 
administrator de bo)?iis %on their agent. Alexander S. Johnston can 
have no claim to an indemnity for his own mismanagement, against his 
own surety for the faithful discharge of his duty; yet in reality, as 
regards his fifth, the action on the bond was of that character and for 
that purpose. Nor has William W. Johnston a right to seek from his 
cosurety an indemnity further than for one-half of the burden; and it 
will exhaust, as it ahpears, the whole of his one-fifth to equalize the 
burden of the cosurety. There can, therefore, be no pretense for sus- 
taining the action, either for the benefit of the principal Alexander S. or 
the cosurety, William W. And if the action ought not to have been 
sustained, the circumstance of the money being paid cannot alter the 
rights of the parties in this Court, where the equity set up afforded no 
protection at law. The administrator de bornis %on must pay to the 
plaintiff the two-fifths parts of Alexander and William. 

As to the claim set up to the leasehold estates in the hands of the 
executor of William Johnston, and the money due from Pugh for the 
purchase of a part of them from William Johnston, I can perceive no 
higher claims to them on the part of the plaintiff than those of any other 
creditor of William Johnston. The payment of the purchase money by 
the surety gives him no specific lien; and even had he lien of a vendor, 
that I believe has never been held to extend to chattel interests. As far 
as I can perceive at present, as to anything except the two-fifths parts 
of Henry Johnston's estate, the plaintiff must stand as a general creditor. 

PER CURIAM. Let the decree be entered accordingly. 

JOSEPH J. ALSTON, EXECUTOR OF ROBERT HILL, ET AL. V. PETER 
FOSTER, ADMINISTRATOR OF JOHN HUCKABY. 

1. Where slaves are given by will for life, with a remainder over, an assent 
of the executor to the legacy for life is an assent to that in remainder. 

2. Where an executor has assented to a specific legacy, and afterwards an 
execution issues against the goods of the testator in his hands, a pur- 
chaser of that specific legacy at a sheriff's sale under that execution 
acquires no title. 

From FRANKLIN. From the pleadings it appeared that one Benjamin 
Hill died in 1790, having given to his wife, Mary Hill, a life estate in 
sundry slaves, with a remainder to his children; that the executor of the 
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husband assented to the legacy to the wife, and put the slaves into her 
possession, and soon afterwards she intermarried with the defendant's 
intestate. Upon the death of the widow of the testator, which happened 
in 1817, the plaintiffs, who are those in  remainder, or their representa- 
tive, by this bill sought a discovery of the names of the slaves and their 
issue, and a division of them. 

The defendant in  his answer made the discovery required, and sub- 
mitted to a division except as to some of the slaves, the ancestor of whom 
he contended his intestate had purchased in 1792, after his marriage 
with the widow of Benjamin Hill, at sheriff's sale, under an execution 
against the goodsfand chattels of Benjamin Hill  in the hands of his 
executor. The plaintiffs alleged that the defendant's intestate had 
fraudulently procured this sale to be effected, and by his contrivances 
had bought in  those slaves at an under value. Testimony was taken 
to this point, but a statement of-it is thought to be immaterial. 

(338) Badger for p la in t i f .  
Seawell for defendant. 

HENDERSON, C. J. I t  is unnecessary to examine into the fraud 
charged upon Huckaby in effecting the sheriff's sale, under which he 
claims a part of the property; for by i t  he certainly acquired no title, 
be it ever so fair, as the executor of Hill had, before the issuing of the 
execution under which sale was made, assented to the legacy to Hill's 
widow for life, whom Huckaby afterwards married. The sheriff, there- 

- fore, was not authorized to sell, the negroes not being the estate of Hill 
in the hands of the executor. The property, therefore, remains in the 
same situation as if there had been no sale. As i t  is not so very clear 
that the sale was fraudulently procured by Huckaby, he must be allowed 
the purchase money paid by him. 

The clerk and master will take an account of the hire of the negroes 
and the money paid by Huckaby. 

PER CURIAM. Decree accordingly. 

Cited:  Burne t t  v. Roberts, 15 N. C., 83; Saunders v. Gatllrt, 21 2. C., 
94; Howell  v. Howell,  38 N.  C., 526; Acheson v. NcCornbs, ibid., 555;  
R e a  v. Rhodes, 40 N.  C., 157; E d n e y  v. Bryson ,  47 N.  C., 366; Grant  
v. Hughes,  82 N. C., 219; M c K a y  v. Quirkin,  102 2. C., 23. 
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JESSE IVES AND MARTHA, HIS WIFE, V. SNTH SUMNER, EXE~UTOB OF 
JAMES SUMNER. 

1. The lapse of thirty years is no bar to an account of an administration. 
But where a legatee had given a bond to exonerate the executor from 
his office as if he had never qualified, this was held to be evidence of a 
settlement, and, unexplained, to be a bar to an account. 

,2. Quere: Is not such a bond a release? ' 

From PERQUIMANS. I n  this case the bill was filed for an account of 
the estate of one Granberry Sutton, the father of the plaintiff Martha. 

I t  appeared from the pleadings that Granberry Sutton died in 1794, 
having made a will, whereof he appointed the immediate testator 
of the defendant executor; that by his will he left to his mother, (339) 
Sarah Sutton, an annuity of £15 for her life, and all the rest of 
his property to his daughter, then an infant of tender yeam; that before 
her arrival at full age, viz., in 1805, she married one John Sutton; that 
he died after her arrival at full age, and that she continued a widow for 
two years, when she married the plaintiff Ives, in 1812; that James 
Sumner died in 1823, having all his life lived in the immediate vicinity 
of both the husbands of the plaintiff Martha; was a man of property, 
and abundantly able to pay all his debts; and that more than thirty 
years had elapsed from the death of Granberry Sutton to the filing of 
this bill, during which time no claim of the kind now asserted had ever 
been urged by the plaintiff Martha or either of her husbands. 

The defendant in his answer relied not only upon the lapse of time 
as a bar to an account, but set forth the following instrument, which 
was proved to have been executed by the first husband of the plaintiff 
Martha, and insisted that in law it was a release, and of course a bar to 
the right of the plaintiffs to call for an account: 

"Know all men, that I, John Sutton, George Sutton, and James 
Whedbee, of, etc., are held and firmly bound unto James Sumner, of, 
etc., in the just and full sum of ten thousand pounds, to be paid, etc., 
30 December, 1805. 

"The condition of the above obligation is such that if the above 
bounden John Sutton, his heirs, etc., do well and truly pay unto Sarah 
Sutton [the mother of the testator, Granberry Sutton] the just sum of 
fifteen pounds a year during her natural life, and do release, exonerate, 
and discharge in every way, manner and form the said James Sumner, 
his heirs, executors, and administrators, from the executorship to the 
will of Granberry Sutton, deceased, in as full and ample a manner as if 
he had never qualified thereto, then this obligation to be void." 

Kimey for plaintifs. (340) 
Gastori for defendant. 

187 
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HALL, J. I t  is admitted by both the plaintiff and defendant that 
James Sumner, the executor, during his life, and at his death, which 
happened in 1823, had an ample estate, and fully sufficient to pay any 
demand which plaintiffs might have against him; that plaintiff Martha 
was a f e m e  sole and of full age in 1812; that this suit was not brought 
until 1825. After such a lapse of time, although it forms no bar to the 
suit, it may be apprehended thaht exact justice could not be done if the 
parties were to go into a settlement of their accounts. This, however, 
must be done if the bond introduced by the defendant does not interpose 

a sufficient bar. 
(341) This bond was executed in 1805, by John Sutton, the first hus- 

band of the plaintiff Martha, about eight or nine years after the 
death of the testator. I t  is given in the sum of £10,000, conditioned on 
the part of John Sutton "to release, exonerate, and discharge in every 
way, manner znd form James Sumner, his heirs, executors, and adminis- 
trators, from the executorship to the will of Granberry Sutton, deceased, 
in as full and ample a manner as if he had never qualified thereto." I t  
must be understood from this strong language that a settlement had 
taken place between the parties. The bond must be taken as proof of 
it, in the absence of any explanatory evidence. I t  is true that the bond 
has also a condition that John Sutton shall pay to Sarah Sutton, the 
mother of Granberry, the sum of £15 a year during her natural life. 
But this is a distinct stipulation from the preceding one, and a distinct 
breach might be assigned for the nonperformance of either. I t  cannot 
by any fair construction of the bond be believed that it was given to 
guard the executor James from the demand only of Sarah Sutton. I t  
was also given to guard him from the demand of the obligor, John 
Sutton, husband of the plaintiff Martha. 

I PER CURIAM. Bill dismissed, with costs. 

Cited:  Shearin, v. Eatom, 37 N. C., 285. 
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ELLIS v. Ems. 

LEWIS ELLIS v. WILLIAM BLLIS. 

1. Where the plaintiff seeks specific performance of an agreement for the sale 
of lands, and the defendant denies the contract as alleged, and relies upon 
the statute (1819, ch. 1016), parol evidence cannot be received, even upon 
the ground of part performance, to show the contract. 

2. Whether, if the contract so partly performed were admitted by the answer, 
the execution of it could be decreed since the statute, quere. . 

From EDGECOMBE. This cause came a second time before the Court, 
upon the petition bf the defendant to rehear the interlocutory 
decree made at June Term, 1828. The case as then reported is (342) 
found ante, 180, and it is only necessary to state further that by 
the answer of the defendant the contract as alleged by the plaintiff was 
denied; but the defendant admitted he had contracted to sell to the 
plaintiff, and averred the terms of the contract to be that the plaintiff 
should give a note of Stanton's with good security for $700, h' 1s own 
notes for the residue, and a deed of trust upon the land to secure the 
payment of the purchase money. Upon this contract the answer averred 
that the plaintiff was let into possession, and the defendant submitted 
to perform the contract so stated by him, and pleaded the act of 1819, 
ch. 1016, in bar of relief upon the contract alleged by the plaintiff and 
denied by the answer. 

Proofs had been taken before the hearing, and the contract resting 
entirely in parol, there was great diversity in the testimony of the 
different witnesses. 

Gaston and Badger in support of the  petition. 
Hogg in support of t he  decree. 

HALL, J. Whether if the contract as set forth by the complainant 
was admitted by the defendant, and the plaintiff had taken possession 
of the land in consequence thereof, such contract ought to be carried 
into effect since the passage of our statute of frauds, I give no opinion. 

The plaintiff in this case sets forth one contract which the defendant 
denies, and sets forth another contract, widely different from it, both 
by and i t  is a question whether either of them was understand- 
ingly entered into by the parties. To go into testimony to ascertain 
whether any and what contract the parties have entered into would be 
laying aside the act of Assembly altogether, and sapping its use- 
fulness. Indeed, if the evidence preponderated in favor of the (343) 
plaintiff, as perhaps it does, the inquiry would be equally im- 
proper. I am therefore of opinion that the decree should be reversed, so 
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fa r  as i t  ordered the execution of the contract, because I think the cir- 
cumstances of the plaintiffs taking possession of the land does not obviate 
the objection and impropriety of going into an inquiry to ascertain what 
the contract really was. 

PER CURIAM. Let the decree complained of be reversed, and let an  
account be taken by the clerk of the costs and damages sustained by the 
plaintiff in consequence of the defendant's suing him at law and turning 
him out of possession of the lands mentioned in the bill, and let the 
cause be retained for further directions upon the comipg in of the report. 

Cited: S. c., ante, 180, and post, 398; Dunn v. Moore, 38 N.  C., 367; 
Allen v. Chambers, 39 N.  C., 130; Chambers v. Massey, 42 N .  C., 289; 
Barnes v. Teague, 54 N.  C., 279; NcfcCracken v. McCrackem, 88 8. C., 
281; Wilkie v. Womble, 90 N.  C., 254; h t o n  v. Badharn, 127 N. C., 
100; Wood v. Timley, 138 N.  C., 511; Rhea v. Carr, 141 N.  C., 610; 
Ballard v. Boyette, 171 N.  C., 26. 
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AILSEY FLINTHAM, THOMAS ROSS, CATHERINE KERR, AND NANCY 
KERR, PETITIONERS, v. THOMAS HOLDER, ADMINISTRATOR OF. JAMES 
FLINTHAM, AND THE TRUSTEES OF THE UNIVERSITY, DEFENDANTS. 

Where there are children of the same mother, some born in wedlock and some 
illegitimate, the former class may inherit from the latter, and the latter 
may inherit from each other; but the latter cannot inherit from the 
former, nor can the mother, in any case, inherit from the latter. 

From ORANGE. The petition stated that James Flintham died intes- 
tate, without leaving any widow, child, or other issue surviving, and 
possessed of a considerable personal estate, which had come to the hands 
of the defen4ant Holder, as his administrator; that the intestate was the 
illegitimate child of the petitioner Ailsey, and that the petitioners 
Thomas, Catherine, and Nancy were the brothers and sisters of the 
intestate; and the petitioners prayed that the defendant might account 
with them for the personal estate of his intestate. 

The answer of Holder averred his readioess to settle with and pay to 
the parties really entitled, but alleged that he had been advised by 
counsel that the Trustees of the University, and not the petitioners, were 
entitled, and prayed that the question of right might be contested 
between the claimants, and that he might pay under the direction (346) 
of the Court. 

Upon the coming in of Eolder's answer, the trustees were made defend- 
ants, and insisted that they were entitled, averring that the intestate was 
a bastard, and therefore the petitioner Ailsey could not take, and deny- 
ing any knowledge of the relationship to the intestate claimed by the 
other petitioners. 
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Upon the hearing before NORWOOD, J., in the court below, i t  appeared 
that the intestate was the illegitimate child of the petitioner Ailsey; 
that he died without wife or issue, and that the other petitioners were 
the children of the said Ailsey, and born in lawful wedlock; and there- 
upon his Honor declared that the petitioner Ailsey was not entitled to 
any part of the intestate's estate; that the trustees did not take the same, 
but that the brother and sisters of the intestate were entitled thereto, as 
next of kin and sole distributees, and decreed the same to be paid to them 
accordingly, from which decree the trustees appealed. 

The act of 1799, ch. 522, upon the construction of which the case 
turned, entitled "An act to make provisipn for natural born children," 
is in these words : 

'(That where any woman shall die intestate, leaving children, com- 
monly called illegitimate or natural, born out of wedlock, and no 
children born in lawful wedlock, all such estate whereof she shall die 
seized or possessed of, whether real or personal, shall descend to and be 
equally divided among such illegitimate or natural born children, and 
their representatives, in the same manner as if they had been born in 

wedlock; and if any such illegitimate or natural born child shall 
(347) die intestate, without leaving any child or children, his or her 

estate, as well real as personal, shall descend to and be equally 
divided among his or her brothers and sisters born of the body of the 
same mother, and their representatives, in the same manner and under 
the same regulations and restrictions as if they had been born in lawful 
wedlock; any law, usage, or custom to the contrary, notwithstanding." 

Gaston for appellartts. 
Nash in support of the dacree. 

RUFFIN, J. This case depends upon the just construction of the act 
of 1799 (Rev., ch. 523). I t  is contended for the appellants that the 
decree is erroneous because the words of the act confine its operation to 
the single case where there are bastard children of a mother, leaving no 
children born in lawful wedlock; or, at any rate, that no construction 
can carry it further than to let in bastards alone to descents from bas- 
tards. Certainly, the claim of the University must prevail unless inter- 
cepted by a fair construction from the statute, since at common law 
there is no collateral descent to or from a bastard. I t  is to be memised. 

I 

however. that even a refinement would be allowable that led to an heir, 
and prevented property from being derelict. Our law leans against 
escheats. Half-blood has been admitted, although there be not a drop 
of the first purchaser's mingled with it. Parents inherit from children, 
widows from husbands, bastards from mothers and from each other. 
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Two cases are expressly embraced in the act; the one descents from 
the mother, the other descents from the bastard themselves. As to the 
former, there can be no doubt that the bastard cannot inherit if the 
mother leave a legitimate child. The words are, where the mother 
"leaving no children born in lawful wedlock," her estate shall descend to 
her illegitimate children. The capacity of the bastard to inherit from 
his mother is, therefore, expressly limited to the single case of the 
mother's leaving no issue but bastards. We can be at no loss for 
the reason of this provision. The restriction grew out of the (348) 
same policy which at common law excluded bastards altogether, 
namely, an earnest and anxious desire to uphold and encourage the great 
social compact, marriage. To enforce that policy, our ancestors imposed 
the rigorous penalty of an escheat rather than admit a bastard to the 
succession. Our Legislature has yielded something to natural affection, 
but not so much as to impair the value to the parties, or the public, of 
that important relation. Bastards are admitted, when there is no legiti- 
mate child, because it is of common interest that all children should 
have a competent maintenance of parental provision; and because there 
seems a natural right in the child to the fruits of the parent's labors, 
unless for better ends they can be bestowed on others deemed more 
worthy. It is still an object, not altogether unattainable, to reform the 
mother and fit her for the duties of a mother and guardian of her 
unhappy and degraded offspring. If anything has that tendency, it is 
marriage. The more prudent, the greater will be the probability of 
those happy results. To encourage the marriage, and prudent marriage 
of the mother, and thereby promote the real good of the illegitimate 
issue themselves, the statute holds out this inducement to a husband, 
that his children shall succeed to the whole of their mother's estate, in 
exclusion of others. This part of the act does not directly affect the 
present question; but it has a material bearing upon it, since i t  exhibits 
a decided preference, founded on the clearest and soundest reasons, which 
have a strong application to the other parts of the act, and enable us the 
better to discover its spirit. The words ought to be very positive which 
should exclude the legitimate altogether from succeeding to bastard chil- 
dren, when we find the same act admitting them alone, in exclusion of 
the bastards, to inherit from the mother. 

We come now, however, to consider the act itself, in reference (349) 
to a descent from a bastard. The provision is, "If any wch 
illegitimate child shall die intestate, without leaving a child, his estate 
shall descend to and be equally divided among his brethren and sisters, 
born of the body of the same mother, and their representatives, in the 
same manner as if they had been born in lawful wedlock." If there be 
none but bastards, unquestionably they succeed to each other. But if 
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I N  T H E  SUPREME COURT. [16 

the intestate have two sets of brethren, one legitimate and the other 
illegitimate, then it is contended neither succeeds, or the bastard only; 
and if he leave legitimate brethren only, that they are excluded. 

The point is not entirely new. I t  was decided in a case where there 
were two lines, by the late Supreme Court. A&ngton v. Alston, 4 
N. C., 727; S. c., 6 N. C., 321. The defendant was held to be both 
equally. But as the question was not much debated there, the Court is 
willing to reconsider it. " 

I The general scope of the act is to prevent an escheat in a case where 
it existed before, namely, upon the death of a bastard intestate and with- 
out lineal heirs; and to provide for bastard brethren. But i t  is argued 
that the descent between illegitimate brothers and sisters themselves is 
tied up to the case where there are none but illegitimates. This is 
founded upon the words "any such," as referring to their legitimate 
children spoken of in the previous sentence, that is to say, bastards of a 
mother leaving no legitimate child. I t  must be admitted that the clause 
is badly penned. But it may be construed without giving the restrictive 
and particular meaning to those words or relatives, which shall confine 
them to the happening of the whole case provided for in the previous 
clause. "Such" need not be referred at all to the mother. The act does 
not mean the bastard children of "such" mother, that is, one leaving 

illegitimate and no legitimate children, but only "such" or "any" 
(350) illegitimate person. I t  is the same as-if the sentence had been 

written, "If any illegitimate child shall die," etc. I t  is but com- 
mon respect to the Legislature to put such a construction upon the act. 
Upon what conceivable reason shall the existence of a brother born in 
wedlock defeat the descent from a bastard to another bastard brother? 
,4 motive of policy might, indeed, have induced the Legislature to make 
the legitimate sole heir to the, intestate bastard. But they have not 
thought proper so to order, and it is to be remembered that this objection 
cuts off both the lines, upon the ground that the existence of two lines is 
a casus omissus in the act, and remains as at common law. I cannot think 
so. If there be none but bastards, the act expressly makes them inherit 
to each other. Shall that succession be defeated by any other means 
than a preferable heir ? Why should it ? Good sense says that the right 
of a bastard to inherit from a bastard brother shall not be destroyed by 
the existence of a legitimate brother, unless the latter can himself inherit. 
If the latter cannot inherit, it is the same as if he were not in being. 
This was the ground taken by the Court in construing the sixth canon 
of descents in Bell v. Dozier, 1 2  N. C., 333. I n  that case it was held 
that the mother had an estate for life in land, derived by her son by 
descent from his father, though the son left a brother, who, being of the 
maternal half-blood, could not inherit, because there were also paternal 
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uncles and aunts. The mother inherits against the words of the canon, 
because the intention was to postpone her only in favor of brothers and 
sisters; and if they cannot take, she shall. 

If, then, bastard brothers may inherit to each other, notwithstanding 
the existence of legitimate brothers, may not the legitimate brothers in 
such case succeed as coheirs? The opinion of the Court is that they do. 
I t  seems to follow necessarily from the act, if the positions already taken ' 
be true; for if the act in its true meaning is not confined to the 
case where there are none but bastards, and illegitimates may be (351) 
heirs to each other, though there be legitimates, the latter must 
be also heirs. Wherever one can inherit, the other must. The words 
are, "be divided among his brothers and sisters born of the body of the 
same mother." I t  is true, the object of the Legislature is disclosed in 
the title to be to provide for bastard children. But that will not restrain 
the enacting words. They are broad enough to cover all the brethren 
of both kinds, and there is nothing in the context or reason to limit their 
sense. I t  is manifest that the moral and political considerations which 
exclude bastards from the succession to the mother, when there is legiti- 
mate issue, have no force to exclude the legitimate from the succession 
to a bastard brother. They powerfully apply, indeed, when a bastard 
shall claim to succeed to a legitimate brother. Accordingly, we find 
nothing of that sort in the act. There is no provision for a descent from 
a legitimate to a bastard. The descent from bastards alone is within the 
purview. Hence, bastards can never inherit but from the mother and 
from each other. But the reasons on which the legitimates are con- 
stituted sole heirs of the mother alike require that they should be coheirs 
of the bastards. I f  the Legislature had not thought so, but had intended 
to confine the descent from bastards to bastards alone, how easy would 
it have been to say the estate descend "to all his illegitimate brothers 
and sisters born of the body of the same mother.'' Instead of that, they 
say it shall descend to all his maternal brothers and sisters. 

I t  follows that the brethren born in wedlock succeed to a bastard 
brother in like manner, when that line exists by itself and there is no 
surviving bastard brother or sister. 

The act is limited to descents between the brethren. I t  does not let 
the parents in at all. The decree was consequently right in excluding 
the mother. 

The decree is therefore affirmed, with costs in this Court to be (352) 
paid by the appellants. And as the whole case is not here, be- 
cause the University alone appeared, this decree must be certified to the 
Superior Court of Orange, with instructions to proceed in the execution 
of the decree of that court as between the other parties. 

Affirmed. 
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Cited: Sawyer v. Sawyer, 28 N.  C., 408, 412; McBryde v. Patterson, 
78 N.  C., 414; Powers v. Kite, 83 N.  C., 157; Bettis v. Avery, 140 N. C., 
188; Univemity v. Markham, 174 N. C., 342. 

FREDERICK H. COLLIER v. LUCRETIA W. COLLIER. 

1. For adultery, the court may divorce a vincula rnatfinzonii, but is not bound 
to do so. It will, in its discretion, either dissolve the marriage or decree 
a separation of the parties. 

2. Where a husband admits his wife to conjugal embraces with knowledge that 
she hath committed adultery, he may, notwithstanding, seek a divorce for 
her subsequent misconduct. 

1 

From ORANGE. Petition for divorce. The petitioner stated that he 
intermarried with the defendant in  1824, and that about a year after- 
wards she yielded to illicit solicitations, and had adulterous intercourse 
with several persons; that the petitioner, unwilling to abandon his wife, 
had removed from the village in which they first resided, into the coun- 
try, and had used every affectionate method to reclaim her, but the 
petition charged that she continued her former habits, and was then 
living in adultery. - 

The cause was heard below at September Term, 1829, before NORWOOD, 
J., when the jury found that the defendant had committed adultery 
since her intermarriage with the petitioner, had borne a child, the fruit 
of her crime, and was still living in  adultery. 

Upon this finding, the petitioner's counsel moved for a divorce from 
the bonds of matrimony, which the judge refused, and pronounced a 

decree of separation from bed and board, upon which the peti- 
(353) tioner appealed. 

Wimton for petitioner. 

HALL, J. Before the act of 1814 (Rev., ch. 869) applications for 
divorce could only be made to the Legislature, and i t  was competent for 
them to divorce either from bed and board or from the bonds of matri- 
mony, at  their discretion, without regard to the law as i t  then stood. 
But  if jurisdiction had been transferred to the courts on subjects of 
divorce, they must have decided according to the existing law. 

But  the Legislature transferred full jurisdiction to the courts in  that 
year, in  each case of impotency, or living in  adultery, to divorce either 
from bed and board, or from the bonds of matrimony, at their discretion. 
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AS the law stood, all cases of living in adultery were treated in the same 
way, but no doubt the Legislature considered that extraordinary cases of 
this kind might occur, attended with such circumstances that sentence 
of separation from the bonds of matrimony would be both just and 
proper. The present case seems not to be one of that description, par- 
ticularly when the circumstance is adverted to that the petitioner took 
the defendant back again after her first transgression. Indeed, this 
circumstance has been the ground of some doubt whether the prayer of 
the petition ought to be granted, but it has been overcome by considering 
that the third section of the act, which declares that "In case the husband 
has admitted the wife into conjugal society, etc., after he knew of the 
criminal act, i t  shall be a perpetual bar," to mean that it shall be a 
bar to a divorce for that criminal fact, but not to one of a similar kind 
of which she may afterwards be guilty. 

From the facts set forth in the record sent here, I see no reason 
why the judgment given in the Superior Court should be dis- (354) 
turbed. 

Affirmed. 

JAMES N. SMITH v. DAVID DUDLEY. 

When, pending litigation, plaintiff is appointed guardian of defendant, the 
action will be dismissed. ' 

From JONES. Upon the opening of this cause it appeared by a copy 
of the order of the Court of Pleas and Quarter Sessions for the county of 
Jones that pending this suit the plaintiff has been appointed the 
guardian of the defendant. 

PER CURIAM. Much danger may arise from allowing such a practice. 
I t  is therefore ordered that unless the plaintiff shall, at or before the 
calling of the came at  the next term, show that he has resigned the said 
office, the bill shall be dismissed, with costs. Dismissed. 
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RICHARD ARENDELL ET AL. V. DANIEL BLACKWELL ET AL. 

When there is a defect of 'parties, the suit will be remanded to make necessary 
parties. 

From RUTHERFORD. Upon the opening of this cause it appeared to 
the Court that all the residuary legatees are not parties to the suit. 

PER CURIAM. I f  the plaintiff pressed the cause for a final hearing, 
the bill would necessarily be dismissed for want of proper parties. But 
i t  is the settled course of equity practice not to dismiss in the first 
instance for that cause, but to allow an amendment for the purpose of 
making proper parties; and as the plaintiff elects that mode, such amend- 
ment may now be made. I t  cannot, however, be done in this Court. 
The cause must therefore be remanded, with permission to make parties. 
The plaintiff to pay the costs of this Court. Remanded. 

(355) 
MEMORANDA. 

At the last session of the General Assembly, THOMAS RUFFIN, Esq., of 
Raleigh, was elected a judge of this Court to supply the vacancy occa- 
sioned by the death of JOHN LOUIS TAYLOR, Esq., late Chief Justice. 

At the same session, WILLIAM J. ALEXANDER, Esq., of Charlotte, was 
elected solicitor of the Sixth Circuit, vice JOSEPH WILSON, Esq., who 
died during the recess. 
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HENRY N. JASPER, ADMINISTRATOR OF SARAH M. JASPER, V. JAMES 
MAXWELL, EXECUTOR OF STEPHEN OUTERBRIDGE. 

1. Equity always compels the trustee to surrender the legal estate to the'cestui 
qzc0 trust, unless the receipt of the profits by the trustee is necessary to 
effectuate the intention of the creator of the trust. 

2. Where a testator bequeathed bank stock to his executrix, in trust to pay 
the dividends to his daughter for life, and upon the expiration of the 
charter of the bank, gave the same shares absolutely to his daughter 
without any limitation over: Held, that the daughter took the stock 
absolutely, and that her administrator had a right to call for a transfer 
of it. 

3. Where a husband received with his wife a large persona1 estate in posses- 
sion during the coverture, and induced her to join him in a conveyance 
of her land to a third person, who reconveyed it to the husband, and the 
conveyance and reconveyance were only designed to vest the fee in the 
husband: Held, upon a bill filed by the husband as administrator of his 
wife, to recover chattels of which she was the cestui que trust, that the 
children of the wife by a former marriage had no equity to prevent his 
obtaining the legal title to those chattels. 

From FRANKLIN. The plaintiff alleged that the defendant's testator 
had i n  his will bequeathed as follows : 

"Whereas I have fifty shares in the State Bank of North Carolina, 
etc. [setting forth shares in  other banks, amounting in  all to seventy- 
six], i t  is my will that my daughter, Sarah M. Fenner, shall have the 
profits arising therefrom during her natural life, or until the charters 
of said banks may expire. I do, therefore, by these presents, leave the 
said seventy-six shares, in  trust, with my executors, and I do hereby 
authorize them to take charge of the said bank stock, and draw the 
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dividends as they shall become due and payable; and the said dividends, 
when drawn by my executors, shall be paid over to my daughter, the said 
S. M. F., for her use and comfort. Whenever the charters of the said 
banks shall expire (if they shall not again be renewed), I do then give 
and bequeath the said seventy-six shares to my said daughter, S. M. F., 

to her and her heirs forever." 
(358) The plaintiff then averred that the defendant proved the will; 

that he, the plaintiff, and the said 8. M. F .  had intermarried; 
that the defendant, before the marriage, had regularly paid the dividends 
upon the stock to S. M. F., and since that event to himself; that S. M. F. 
was dead, and that letters of administration upon her estate had issued 
to him. The prayer of the bill was that the stock might be transferred 
to the plaintiff. 

The defendant in his answer admitted every fact charged in the will; 
but, as matter of defense, stated that S. M. F. was a widow at the death 
of his testator, and had children who were infants; that under the will 
of her father, she had received, in  addition to the stock above mentioned, 
a very large personal estate, all of which the plaintiff had received; that 
her father had also devised to her in fee simple a valuable real estate; 
that there was no issue of the marriage between her and the plaintiff, 
and that soon after the marriage the plaintiff had prevailed upon her to 
join him in a conveyance of her land to a third person, who, according 
to a previous concert, had reconveyed it in fee simple to the plaintiff; 
that the conveyance of the plaintiff and his wife, and the reconveyance 
to the plaintiff, were without consideration the only object being to 
assure the land to the plaintiff in  fee simple absolute, to the injury 

of the children of his wife by her first marriage, to whom 
(359) the defendant insisted that in equity and justice they ought to 

descend. 
The cause was heard upon bill and answer. 

Badger for plaintif. 
Seawell for defendanf. 

RUFFIN, J. The question made upon the will has no difficulty. The 
bank stock is bequeathed to the executors, in trust to receive the divi- 
dends as declared and pay them over to the testator's daughter during 
her life, or until the charters expire, and upon that event, unless the 
charters be renewed, the stock itself is given to the daughter. I n  her, 
then, are united the present right to the whole profits, and the absolute 
ultimate dominion-which gives as perfect a property as is known to 
the law. The cestui que trust can call for the legal estate a t  her will. 
I t  is not like the case of a bequest in trust for the maintenance of 
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another. There the trustee must retain the property in order to provide 
out of the profits for the support of the object of the testator's bounty. 
H e  must keep the fund in his own hands, lest i t  be wasted. Bnt here 
the fund is to go (eventually) directly to the daughter, and in the mean- 
while the whole profits, not as a maintenance to be brovided by the 
executor, but as a general pecuniary legacy. The only purpose of the 
testator seems to have been to save his daughter the trouble of receiving 
the dividends personally at the bank, and to give his advice to her to 
keep that fund in stock as long as she could, in preference to investing 
i t  otherwise. But whether that was his intention or not, such is neces- 
sarily the construction; for the law will not permit a testator to pass 
the absolute property and then fetter it, without a limitation over, with 
restrictions inconsistent with the general ownership created by him. I t  
is one of the first rules of a trust that the cestui que trust can call on the 
trustee in this Court for the legal estate. 

I t  would give the Court much satisfaction if an equity could (360) 
be raised on the other point made in the answer; and it is well 
worthy the consideration of the Legislature. The truth is that by an 
undue influence, which every husband, either by blandishment or harsh- 
ness, can exercise over a wife, she may be induced, and most of them are 
induced, indirectly, to convey their estates to their husbands in the 
method practiced here. But what can the Court do? I t  is a legal 
conveyance of a legal estate, supported by the statute. If not, let i t  be 
contested at law, and each party there make the most of his case. But 
if it be, where is the equity we can go on here? Both the husband and 
the children are volunteers; and the first in time is best off. Certainly, 
if the deed were defective, equity would not raise a finger to help it. 
But if i t  be valid in law, we are kept equally still; for there is no con- 
sideration to set us in motion. If  the estate were a mere equity, we 
would gladly interpose, for our power would be exercised in the protec- 
tion and not in the restriction of the wife. 

PER CURIAM. Let a decree be entered according to the prayer of 
the bill. 

Cited: Battle v. Petway, 27 N.  C., 578; Turnage v. Greene, 55 N .  C., 
64; Johmm v. Prairie, 9 1  N. C., 162; McKmzie v. Sumnm, 114.N. C., 
428. 
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JOHN MARDRE ET &. V. RICHARD LEIGH ET AL. 

Where the plaintiff charged that the defendant held slaves as his trustee, and 
prayed an account of the profits, and that the possession might be sur- 
rendered to him, and the 'defendant denied the trust and insisted that he 
had held possession twenty-six years adversely to the right of the plaintiff, 
and there was no proof of the trust: HeZd, even if the Court had juris- 
diction for a discovery or an account, that as the possession of the defend- 
ant was a bar to an action at law, by analogy it was a bar to the relief. 

From PEEQUIMANS. This was an appeal from a decree dismissing the 
bill, pronounced in the court below, by MANGUM, J. The bill charged 

that the defendant Leigh intermarried with Charlotte Spruill, in 
(361) 1794, and that in 1795 her father, Hezekiah Spruill, placed in 

Leigh's possession a female slave, named Esther, in trust for such 
of Leigh's children as Spruill should afterwards nominate as donees by 
his will; that Mrs. Leigh died before her father, who made his will in 
1802, and died; and that by the will the negro and her increase were 
bequeathed to Leigh's four daughters, Elizabeth, Charlotte, Sarah, and 
Louisa, with cross-remainders between them upon the death of either 
under age and without leaving issue; that the defendant and his children 
resided together, and that he kept the negroes for their use until the 
marriage of the daughters Sarah and Louisa, in 1825, when he refused 
to deliver them over; that Elizabeth died in 1805, at ten years of age; 
that Louisa and Sarah died covert in 1827, and that the plaintiffs, their 
surviving husbands, had obtained administration of their estates; that 
the other daughter, Charlotte, intermarried with Ephraim Mann in 
1826. The bill was filed in 1828, against Leigh and Mann and his wife, 
for Esther and her increase. 

The defendant in his answer admitted his marriage in December, 
1794, and that Esther was put into his possession by his father-in-law 
in February, 1795, when the negro was sent home with his wife. He 
denies positively that it w&s upon any trust or express loan, and says 
nothing was said of the terms, from which he concluded that it was an 
advancement to his wife. He averred that nothing to the contrary was 
said during Spruill's life, and that the first intimation he had that the 
gift to him was not considered by his father-in-law as absolute was in 
the wi31; that, nevertheless, he, the defendant, claimed the property 
absolutely, and made that claim known to his daughters and to Spruill's 
executor, and in the neighborhood generally; that the executor never 
made any demand, nor did his daughters, though each of them was more 
than twenty-four years old at her marriage; and he relied upon his 

adverse possession and the statute of limitations, as against the 
(362) executors and his daughters. 
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\ 
The proofs fully sustained the defendant as to the period of his 

acquiring the possession, and its nature. Many witnesses proved clearly 
that he asserted in his family and the neighborhood, for more than thirty 
years, his ownership, and that his daughters were all of the ages stated 
in the answer at the time of their marriage. A single witness deposed 
that the negro was originally lent. She was a daughter of the testator, 
Spruill. She did not say that she heard anything pass between her 
father and the defendant on the subject of this hegro; but she often 
heard her father say that he never would give his children any property 
during his own life; and that she had heard Leigh say, shortly after his 
wife died, that the negro was lent to him. There was no testimony to 
the particular trust alleged in the bill, viz., that the defendant had kept 
the negroes for his daughters. 

Einmey for plaintiffs. 
Hogg for clef ertdartts. 

RUFFIN, J. I need not refer to the cases which establish the principle 
that when a father, before 1806, put into the possession of his child upon 
marriage a slave, it was a gift, unless the contrary expressly appear. ' 

They are numerous and familiar. Upon the face of this case, therefore, 
there was a gift. I t  is insisted, however, that the contrary is expressly 
proved here. That proof is by no means satisfactory. I t  does not go to 
any specific terms upon which the possession was gained, as coming 

* 

directly within the knowledge of the witness at the time. I t  is only by 
inference from the general declarations of the father, and from those of 
Leigh, made shortly after his wife died. The former are not competent 
to determine the character of the transaction. The latter might be easily 
misunderstood. I t  is extremely probable that the defendant might have 
said that he considered the negroes his children's. As they came 
by their mother, he might, in conscience, have felt bound to (363) 
bestow them upon her issue, in preference to any others he might 
have by a subsequent marriage. I n  that sense he might have made the 
declaration proved. His answer cannot, therefore, be overruled by a 
single witness, whose testimony is of so uncertain a character. But it is 
insisted that she is supported by the answer, because Leigh does not 
swear to an express gift. My inference is directly the contrary. The 
answer states what is in  law a gift, and denies an express loan. This 
is much stronger with me than if the defendant had stated an express 
gift. I t  argues that he has told the exact truth. If he had not, he 
would at once have come out with such a gift. The material part is the 
denial of the loan, which is positive. Upon the proofs, therefore, there 
was a -gift to the defendant. 
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But if this were not so, and the negro was loaned, and not given, yet 
the plaintiff could not get a decree. The particular trust alleged wholly 
fails, upon the evidence. We hear nothing of it but in the bill. Taking 
i t  to be a loan by Spruill indefinitely, there is relief at law, by an action 
of detinue by the executor, or, if he assented to the legacy, by the daugh- 
ters. But if this Court could take jurisdiction, upon any principle of 
discovery or profits, the character of the defendant's possession, being 
expressly adverse to the executors and legatees of Spruill for twenty-six 
years, would bar the action at law, and so, by analogy, bars relief in this 
Court. 

PER CURIAM. Affirmed. 

WILLIAM JOHNSON AND MARTHA, ITIS WIFE, V. WILLIAM PERSON, 
ADMINISTBATOR OF THOMAS PERSON, THE ELDEB, AND THOMAS PERSON, 
THE YOUNGER. 

1. Where a replication is taken to an answer, the answer is not evidence unless 
responsive to the bill; therefore, where the plaintiff charged one assign- 
ment, and the defendant denied that and set up another, and no proofs 
were taken: Held, that the case was to be considered without reference 
to either. 

2. An administrator-defendant who denies the right of the plaintiff, and 
neither renders an account nor pays money into court, is chargeable with 
interest from the time the plaintiff's right accrued. 

3. Where an estate is charged with the education of children, and a near rela- 
tive takes that charge upon himself, upon an account between the children 
he is to be taken as having intended a benefit to the estate, and not a 

'personal bounty to the children. 
4. A reference to the master to take an account need not be renewed at every 

term between the order and the report. 
5. If a party to a bill for an account resides out of the State, and has no 

known agent to attend to the suit, it is proper to serve notice of taking 
the account upon his counsel in this Court. 

From FRANKLIN. The plaintiffs alleged that William Person, the 
elder, died in 1778, leaving a widow and five children, of whom the 

'plaintiff Martha was the eldest; that by his will he gave the residue of 
his estate, after the payment of his debts, to his widow for life, but 
charged it with the maintenance and education of his four younger 
children, viz., the defendants and two others, Mary and Benjamin, who 
were dead without issue; that the widow of William, the elder, proved 
his will, and died in 1818, and that Samuel Johnson, who was made a 
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defendant, had taken out letters of administration cum testarnmto 
anfiexo of the testator; that Thomas Person, the elder, the brother of 
William, the elder, owed the latter a large debt, which'never was settled 
until the death of Thomas; that upon his death the defendant 
William, the younger, had taken out letters of administration (365) 
upon his estate; that in 1804 the defendan; William, the elder, by 
arbitration, settled with his mother, the executrix of his father, and 
there was found to be due the latter, from Thomas Person, the older, the 
sum of S859; that the mother consenting that this sum should be paid 
to her children then living, the award was made to them, viz., to all but 
Mary, who had died some time before; that the defendant William, as 
the administrator of Thomas Person, the elder, had never paid the 
amount due upon the award, but had used the money thus due, and had 
possession of the award, or that it was lost, so that the plaintiffs could 
not recover at law. The prayer was that one-fourth of the award, with 
interest, might be made to the plaintiffs. 

The defendant William in his answer admitted the debt, the arbitra- 
tion and the award, but he insisted that his mother was liable for the 
expense of educating the four youngest children, which she had never 
defrayed, i t  having been borne by his intestate, Thomas, the elder; that 
in consideration of this liability to the four younger children, the mother 
had relinquished to them the whole of that debt, which was not more 
than a reasonable compensation for the nurture and education charged 
upon the residue bequeathed to her; that to induce the mother to do this, 
he had paid her £150. The defendant denied that the plaintiffs were 
entitled to any part of the £859, and averred that he had paid the 
defendant Thomas, the younger, and the husband of Mary, their share 
thereof. I t  was in proof that the intestate, Thomas, the elder, had paid 
all the expenses of educating the three sons of his brother. I t  did not 
appear how much had been expended upon the education of Mary, but 
i t  was proved that she had married respectably. 

No proof of any payments by the defendant William, as alleged by 
him, was offered. 

I t  appeared from the record in the cause that the order of (366) 
reference had been made at a former term, and that it was not 
renewed at the term immediately preceding that to which the report was 
returned. The master, in his report, stated that as the defendant 
William, the younger, was a resident of another state, he had served 
notices of the time and place of taking the account upon his counsel in 
this Court. 

Exceptions were filed to this report by the defendant William: 
1. Because the master had not allowed the defendant the sum of £150 

paid the mother. 
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2. Because he had not charged the fund with the expenses of nurtur- 
ing and educating the four youngest children. 

3. Because interest had been computed from a period before the bill 
was filed, viz., from 1804. 

4. Recause the order of reference was not renewed at the last term. * 
5. Because notice of the time and place of taking the account had not 

been personally served upon him. 

B a d g e r  a n d  W .  H. H a y w o o d  f0.r plaintif fs.  
Seawell f0.r admin i s t ra tor  of T h o m a s  Persm. 

RUBFIN, J., after stating the case: Upon the will, any residue re- 
maining at the death of the widow is clearly devisable amongst the 
surviving children equally. Up to that event, the profits belonged to 
the widow, and the whole was subject to the charge of educating the 
younger children. But the report is predicated on a false basis, the 
award and transfer of the debt by the mother. There is no evidence of 
such a transfer. The plaintiffs allege one to all the children then living. 
This is expressly denied by the defendant William, and the plaintiff has 
taken no proof. That defendant admits, or insists on, a different assign- 

ment, namely, one to the four children, excluding Martha, and 
(367) says that he paid £150 for it. Of this defendant has offered no 

proof, and being a new and distinct allegation his answer to this 
point, is not evidence. I t  is only evidence when responsive to the bill. 
I t  is not like one charging and discharging himself in the same breath, 
and from the same fact, standing as one admission. I t  is a denial of 
the plaintiff's allegation, and then bringing forward a new fact, as a 
title in himself. There being no proper proof of any assignment, both 
are laid out of the case, which must be left to stand on the will. By 
that it is declared by the Court that the plaintiff, in the case which has 
happened, is entitled to one-third of the sum of £857. Consequently, the 
first exception is overruled. Then, as to the interest: it is to be observed 
that the defendant does not say that he has not used the money, and he 
does not bring it into court and render an account. On the contrary, he 
denies the plaintiff's right altogether. Under such circumstances he is 
chargeable with interest from the time the legacy became due to the 
plaintiffs, that is, from the death of their mother. To that extent the 
third exception is allowed, and overruled for the balance. 

The second exception goes to the charge of education. That was 
certainly to be defrayed out of this fund. But when a near relative, 
and the head of the family, takes charge on his own private purse, i t  
must be held to be for the benefit of the whole estate, and not restricted 
to be a personal bounty to particular children. I t  is most probable that 
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the understanding of the parties was that this very debt of General 
Person should be paid in that way. I f  so, i t  was a most unpardonable 
and unconscientious advantage taken of his estate to claim i t  after his 
death. But i t  is too late to consider that now. I t  has been settled, 
without any deductions for his disbursements for his nephews. How 
can his nephew ask now that the allowance, instead of being made to 
him, should be given over to them? But if this were not so, it is 
plain that the expenses contemplated by the testator in  1178 (368) 
would not have exceeded the income from the estate. The tenant 
for life was therefore responsible, and the profits accruing in her time 
are adequate. They are in the defendant's hands, and must remain 
there, for anything which can be decreed in this suit. Defendant says 
she surrendered them. We must take that for granted until her repre- 
sentatives shall contest it. Admitting i t  to be so, those profits consti- 
tuted a compensation for the education, that is, such an education as 
the children could have got in the country at that time. This exception 
is, therefore, overruled. ,4nd the master will immediately compute the 
legacy according to these directions. 

The account here has been taken according to the course of the Court. 
The order of reference need not be specially renewed at every term. 
The defendant being a resident of another state, and having no agent 
mentioned of record, or known to the master or parties, it was regular 
to serve the notices to attend the master, on the solicitor or counsel in 
court. 

PER CURIAM. Decree that the plaintiffs are entitled to one-third of 
the amount of the award, and charge the defendant, the administrator 
of Thomas Person, the elder, with interest thereon from the death of 
the mother in 1813; and an account is directed accordingly. 

MARGARET ARNETT ET AL. V. ZACHARIAH LINNEY, EXECUTOR OF 
WILLIAM LINNEY. 

1. An executor who does not render an account and swear that he has not 
used the fund himself nor loaned it to others, but has kept i t  on hand for 
the purposes of his trust, is to be charged with inter6st from the date of 
his receipt of the trust money. 

2. An executor who has used any part of the trust fund for his own advantage 
must be held to a strict interest account, unless he keeps such account, 
and produces and verifies it before the paster. 
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From IREDELL. This was a bill filed by the residuary legatees of 
William Linney, who died in 1821, against the defendant, his executor, 
for an account of his estate and payment of their legacies. The defend- 
ant submitted to an account, but in his answer did not give one, but 
merely referred to his vouchers, which were filed. 

Upon a reference, the master reported (neither party appearing before 
him) that from the papers on file it appeared that the gross amount of 
the estate was $14,557.12, and the debts $1,020.33. Interest was charged 
the defendant upon the several sums received by him from the day they 
came to his hands, and credited him on his disbursements from the time 
they were made. The same course was adopted as to several partial 
payments made to the plaintiffs, and the result of the whole was that the 
plaintiff owed, of principal, to the plaintiff Margaret, alone, a balance 
of $417.62, and of interest $169.28. The defendant excepted to the 
report because of the manner in which the interest account had been 
settled. 

Hogg for defendant. 
Devereux, contra. 

RUFFIN, J. The only question in this case arises on an exception to 
the master's report, charging the defendant interest. The defendant is 
an executor, who qualified in 1821. The master charges him with 

interest on money received by him from the day of the receipt, 
(370) and in like manner gives him credit for interest on his disburse- 

ments, in paying debts and for partial payment of the legacies, 
from the day of the disbursements. This is admitted to be generally 
right, when the executor renders no account, and has been dilatory in 
returning inventories and paying the legacies. But it is said that here 
the accounts taken by the master show upon their face that the defend- 
ant distributed the money received by him amongst the legatees so soon 
after it came to his hands that i t  is apparent he could not have made 
profit. If we were certain of that fact, the exception would be allowed, 
because the profit made by the trustee is the foundation of the decree 
for interest against him. When he keeps the fund on hand ready for 
the legatees and gives them early notice of it, or pays it upon applica- 
tion, he is not liable for interest. If he pays it over immediately, the 
interest being calculated on both sides produces the same result that 
would follow the allowance of it on neither. If there be debts falling 
due which require the money to be kept on hand to meet them, the 
executor is not chargeable with interest; for the situation of the estate 
requires him to keep a fund yielding no profit. But here the debts were 
very inconsiderable and the estate large. If the executor, as between 
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him and legatees, expects not to pay interest, it must not appear that he 
has made any use, for his private advantage, of any part of the funds 
of his testator. If he has, he must be held to a strict interest account for 
the whole, unless he keeps such accounts, and produces and verifies them 
before the master, as will show exactly what profit he has made. The 
fact is within the executor's own knowledge, and that of no other person. 
I t  is true in this case that some of the payments of the legatees were 
made so soon after uarts of the funds came into his hands that there 
was probably a distribution of the very money received. He 
loses the interest only on the time intervening between the receipt (371) 
and payment, as the master has credited him with interest from 
the time of payment. But he ought not to lose that interest if his 
conduct was fair, and he actually kept the money on hand. With 
respect to other large sums, however, that is not the fact, for the differ- 
ence on the interest account is upwards of $700, whereof the plaintiff 
Margaret's part is $169.28. No account has been rendered by the de- 
fendant before the master: much less one from which the profits made 
could be ascertained. The master has been under the necessity of stating 
the accounts ab  imitio. I n  such cases, executors must expect to be 
charged interest, unless they positively and unequivocally swear that 
they have not used the money themselves, nor loaned it to others, 
but have kept i t  on hand for the necessary use of the estate. We 
are obliged to adopt this rule to prevent executors from taking undue 
advantages, since it is impossible to trace the money and prove the 
particular'uses made of it by the executor. He can always exonerate 
himself by keeping fair accounts and purging himself on his oath. In  
the present instance it appears from some of the exhibits that the de- 
fendant and his agent have applied to their private use, at times, some 
portions of the money, and the executor has not personally appeared 
before the master at all. The exception is, therefore, disallowed, and 
the report confirmed. 

PER CURIAM. Let a decree be entered according to the report. 

C i t e d :  S p r u i l l  v. C a m o m ,  22 N .  C., 402; X c N e i l l  v. Hodges ,  83' 
N. C., 512; P i c k e n s  v. Mil ler ,  ibid. ,  548. 
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( 3 7 2 )  
WILLIAM LEE v. JAMES NORGOM. 

Upon the removal d an equity cause to this Court, under the act of 1818 (Rev., 
ch. 962), the original papers are to be sent here; and if the clerk below 
sends copies of them, the costs of the copies cannot be taxed. 

From CHOWAN. This was a bill for an account of profits of lands 
which the plaintiff and defendant jointly cultivated. The issue between 
the parties involved matters of fact only. 

Hogg, for defendants, objected to the bill of costs which was sent up 
from the court below. 

Devereux, for plaintiff, concurred with Hogg in moving that the taxa- 
tion be reformed. 

RUFFIN, J. This cause was removed for original hearing in  this Court, 
under the act of 1818 (Rev., ch. 962, see. 5 ) )  the construction of which 
is that the whole case and the original papers are to be sent. I t  is not 
like an appeal. I n  this last, the decree,is that of the court below, and 
this Court reverses or affirms it. The pleadings and proofs must, there- 
fore, remain below, as the foundation of the decree. But upon removals, 
the decree is  altogether the act of this Court. The clerk and master of 
Chowan ought not, therefore, to have sent a transcript, and he cannot 
charge the parties the fee for making it. His  bill of costs must be 
reformed by striking that item out. 

PER CURIAM. Let the costs of the copies sent to this Court be stricken 
from the bill of costs. 

THOMAS W. POINDEXTER v. ISAAC McCANNON AND HENRY HAUSER. 

1. Where, upon the face of a transaction, it is doubtful whether the parties 
. intended to make a mortgage or a conditional sale, courts of equity incline 

to consider it a mortgage; because by means of conditional sales, oppres- 
sion is frequently exercised over the needy. 

2. But there is no rule of equity which forbids the making of conditional 
sales. And where the subsequent acts of the parties are consistent with 
the idea of a sale, a redemption is not decreed; for although the acts of 
the parties are never regarded at  law as a rule of construction, yet in 
equity they are considered as evidence of the intent. 

3. Where, upon the purchase of a slave, a full price was paid, and no bond or 
covenant taken for the repayment of the purchase money in case of the 
death of the slave, and possession was given immediately: Held,  that 
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these circumstances, added to the fact that the buyer was necessitous, and 
that twelve years had elapsed before redemption was claimed, proved that 
a clause whereby the seller reserved to himself the power of annulling the , 

bargain did not render the transaction a mortgage, but a conditional sale- 
to claim the benefit of which there must be a strict performance by the 
seller. 

From SURRY. This bill was filed in October, 1823, to redeem a negro 
man slave, which the plaintiff alleged he mortgaged to the defendant 
McCannon on 13 September, 1810, and which McCannon sold to the 
other defendant on 14 September, 1811. The bill alleged that the plain- 
tiff was indebted to McCannon in the sum of $150, and, wanting money, 
he borrowed $153 more from him, and to secure the payment of the 
whole, agreed to mortgage to him the negro in question, then a likely 
boy about 16 years old and worth $500; that accordingly he made him a 
bill of sale, expressed to be in consideration of $400, and put the negro 
immediately into McCannon's possession, upon an agreement which was 
charged to be usurious, that his hire should extinguish the interest. I t  
averred expressly that the agreement was for a mortgage to secure the 
debt of $303. The deed was exhibited by the defendant, and was 
absolute upon the face of it;  but there was an endorsement on (374) 
it in these words: "N. B. If the above bound T. W. Poindexter 
pay up to the above named J. McCannon the sum of $400 within twelve 
months from the date hereof, the above bill of sale to be void, and the 
negro boy returned." The plaintiff further alleged that in 1814 he 
tendered to both of the defendants the money due on the mortgage, which 
they refused to take. 

McCannon in his answer admitted the bill of sale and the lzota bene; 
but he denied positively that it was a mortgage, and affirmed that it was 
a purchase by him for full value, with an agreement to resell at any 
time within a year, at the same price. He averred that the plaintiff 
wished to give a mortgage, but that he refused to treat on such footing; 
and after they had contracted, upon redemption at an indefinite period 
being mentioned by the plaintiff, he (McCannon) refused to complete 
the purchase; and that, finally, the plaintiff agreed to make a sale if he 
(McCannon) would consent to resell to him as above mentioned. H e  
denied that he made any loan to the plaintiff, and averred that the plain- 
tiff owed him about $225 for land sold to him; that he then paid the 
plaintiff a sum of money, and gave him an order on his father's executor 
for $86.50, being the full balance of the price of $400. H e  likewise 
averred that he then surrendered all the evidences of his previous debts, 
as they were satisfied in the price of the slave. He admitted that in 
1814 plaintiff, pretending that the conveyance was a mortgage, said that 
if he, the defendant, did not make good the order for $86.50, he would 
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sue for the negro. He denied the tender cf the money, and averred that 
although he did not then feel bound for the order, yet as the plaintiff 
was his brother-in-law, and he wished for peace, he authorized a mutual 

friend to pay him the principal and interest on it if the plaintiff 
(3'75) would abandon all claim, which was accordingly soon after done. 

He further stated that, wanting money himself, before Septem- 
ber, 1811, to discharge an execution against him, he applied to the plain- 
tiff to rescind the contract and take the negro back; and received for 
answer that he might sell the negro, for that he, the plaintiff, could not 
repurchase him; that upon this, he made the sale to the other defendant, 
for the same price of $400; but that the plaintiff might have still 
further time. he annexed to the bill of sale to Hauser a similar condition 
to that which was annexed to the one to himself. And he averred that 
neither he nor Hauser imagined that either deed constituted a mortgage, 
and admitted that he considered his contract with Hauser as a sale. 

The answer of Hauser did not vary the case, but corresponded with 
McCannon's as to those parts of the transaction in which he had a per- 
sonal agency. 

Replications were filed to the answers, and testimony taken which will 
be found stated in the opinion of the Court. 

Winstom for plaintif. 
Gastom and Devereux for def endants. 

RUFFIN, J., after stating the case: A mortgage and a conditional sale 
are nearly allied to each other, and it is frequently difficult to say 
whether a particular transaction is the one or'the other. The difference 
between them is that the former is a security for a debt and the latter is a 
purchase for a price paid, or to be paid, to become absolute on a par- 
ticular event, or a purchase, accompanied by an agreement to resell upon 

particular terms. I t  is the latter kind that runs so nearly into a 
(3'76) mortgage; for, as needy and distressed men are those who are 

commonly drawn into such contracts, and the very anxiety to get 
their estates again, which produces a stipulation to that effect, denotes 
either that it was favorite property, which the party did not intend to 
part from conclusively, or that the price was so inadequate as to make 
it material, in point of interest, that they should have the power to 
reclaim. Courts lean towards considering them mortgages. But there 
is no rule of law that a sale shall not be made conditionally. I n  each 
case the only difficulty is to ascertain the character of the transaction. 
When it is once determined to be a mortgage, all the consequences of 
account, redemption, and the like, follow, notwithstanding any stipula- 
tion to the contrary; for the power of redemption is not lost by any 
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hard conditions, nor shall it be fettered to any point of time not accord- 
ing to the course of the court. This is well expressed in the familiar 
maxim, "Once a mortgage, always a mortgage." I n  the present case the 
clause inserted in the deed may well consist with a contract of either 
description. I t  is equivocd in itself. But it is sufficient to induce the 
Court to decree a redemption, if nothing else appeared, because the 
Court inclines to that side, to prevent oppression and hard dealing. I t  
is, however, susceptible of variation by the acts of the parties, and the 
circumstances attending the transaction, which show it to be the one or 
the other. I do not mean that it can be contradicted by the testimony 
of witnesses to show either that the bargain was different from that 
expressed or that it was meant to be, unless there be fraud. But I mean 
that the parties' acts and their dealings are material to show the intent. 
Streator v. Jonm, 10 N. C., 423, for instance, is a case where an absolute 
deed was held a security, upon evidence of lending and borrowing 
between a needy man on one side and an habitual and hard lender on 
the other; of great inadequacy of price, if it was a price, and of 
the possession of the land by the bargainor after he made the (377) 
deed. As Sir J m a s  Mansfield says (Iggulden v. May, 2 New 
Rep., 449)) the conduct of the parties can never be looked to, to fix a 
construction at law upon their deeds, as had been done in CooLe v. Booth, 
Cowp., 819. But in equity their conduct is often regarded as evidence 
of the intent of making a contract. Now, what are the usual badges of 
a mortgage? They are, that there is a previous debt, or a present 
advance of money upon loan, for which some evidence is taken, obliging 
the borrower personally to the absolute payment. There is a bond for 
the debt, or a covenant in the mortgage deed for the payment. This is 
usual where the security by mortgage is taken on landed property. Much 
more should we expect to find it where the security is on a slave, who 
may die the next day. I t  is always a question, in mortgage or no mort- 
gage, Whose loss will it be if the thing is destroyed? If that of the 
maker of the deed, then i t  is a mortgage. Again, one of the most difficult 
situations that can be is that of a mortgagee in possession. H e  is sub- 
jected to an account, generally the most rigorous and under great dis- 
advantages, for he is liable not only for profits made, but that might be 
made; and profits are always greater to standers-by, who have a high 
opinion of their own management, than they are in reality to those who 
work. Hence, a mortgagee never takes possession until he is obliged. 
Nor is a mortgagor more willing to go out of possession, and give up 
the management and present use of his property. The one does not 
surrender nor the other take possession, but as the last alternative. And 
we may almost venture to assert that no mortgagee or mortgagor ever 
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yet made a contract upon which the possession was to change immedi- 
ately, unless it were the veriest grinding bargain that could be driven 
with a distressed man, who had no way to turn. When to this is super- 

added that a fair and full price, $400, was paid, it seems impos- 
(378) sible to believe that it could be on loan. That this pri.ce was 

paid is fully proved by the plaintiff's own brother, who was 
present at the treaty and wrote the deed. I do not refer to his deposition, 
for the sake of what he says was the understanding of the parties, though 
in that respect he supports the answer, but to get at the acts of the 
parties. He proves that they came to a settlement, not to ascertain the 
debt due to the defendant, that it might be secured, but to ascertain its 
amount, that it might be known how much would remain to be paid in 
money. Upon that settlement all the old bonds were given up and no 
new one taken. Part of the debt was for the price of land. Would the 
defendant relinquished his equitable lien on that for the precarious 
security of a mortgage on a slave, for that and other advances to the 
full value? The defendant likewise took immediate possession. 

A 

Here, then, it appears that instead of a security for a debt, the slave 
was partly a satisfaction of a preexisting one; and the balance was then 
paid. If the plaintiff had been borrowing, and pledging his negro as a 
security, would he have received so large a part of the loan in an order ? 
Such a payment might be expected to be received; but such a loan is 
out of the way of business. The subscribing witness is supported by 
several others in his statement of the value of the negro and of the 
defendant's possession. The sum advanced was the full value. These 
circumstances satisfy me that a redemption was never intended; and 
the sale by McCannon to Hauser at the same price removes every 
appearance of it. He  might have taken the negro in payment and 
advanced the difference because he could then sell himself again after a - 
reasonable time. But the idea is preposterous that a man who was him- 

self obliged to raise money would surrender a good security on 
(379) land for the purpose of getting a mortgage on a negro, which, as 

mortgaged property, he could not sell. Without citing particular 
cases, I will only refer to the general principles collected from them by 
Mr. Butler in his note to Go. Litt., 205a. The circumstances here repel 
every idea of a mortgage, or of a security redeemable at an indefinite 
period. The old securities mere given up, and no new one taken; the 
price paid was a full one; the purchaser himself was necessitous, and 
obliged to part from property to pay his own debts; he took immediate 
possession, and actually made sale of the negro the day after that limited 
for the plaintiff's repurchase, and upon such sale only got his own 
money back, and this was twelve years before this p i t  was brought. I f  
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this cannot be considered a purchase,' then there can be none, unless it 
be absolute at the making up of it and forever. The plaintiff has no 
case, and his bill must be dismissed with costs. 

P E ~  CURIAN. Bill dismissed, with costs. 

Cited: Gillis v. Marrtin, 17 N. C., 474; Munmerlin v. Birmifigham, 
22 N.  C:, 359 ; Newsom v. Robes, 23 N.  C., 182 ; McLaurim v. Wright, 37 
N. C., 97; Watkins v. Williams, 123 N. C., 175; Wi1so.n v. Fisher, 148 
N. C., 540. 

RICHARD NEWSOM AND MARY, HIS WIFE, ET AL. v. WILLIAM 
BUFFERLOW. 

1. Equity relieves against mistakes as well as against fraud in a deed or con- 
tract in writing; and par01 evidence is admissible to prove the mistake, 
though it is denied in the answer; and this when the plaintiff seeks relief 
affirmatively on the ground of mistake. 

2. As where the owner of two adjoining tracts of land, having sold one of 
them, in describing the metes and bounds in a deed executed to the pur- 
chaser, by mistake included both tracts, the proof of the mistake being 
perfectly satisfactory, the vendee was decreed to reconvey to the vendor 
the tract of land not intended to be conveyed. 

From NORTHAMPTON. The plaintiffs in their bill alleged that Jesse 
Webb, the first husband of the plaintiff Mary, and the father of others 
of the.plaintiffs, being the owner of one tract of land, purchased 
an adjoining tract of one William Amis, and to secure the pur- (380) 
chase money, conveyed both tracts to one John D. Amis, in trust, 
in the usual form; that afterwards, with the consent of the trustee, he 
sold the land purchased of Amis to the defendant, but that when he 
executed a deed for the land so sold, through mistake or fraud, the 
courses of the deed of trust executed by Webb to John D. Amis were 
copied, instead of those of the deed from William Amis to Webb, and 
thus that all the land which he, Webb, owned was conveyed by that 
deed. The death of Webb, the intermarriage of the plaintiff Newsom, 
and Mary, and the descent from Webb to the other plaintiffs, were then 
alleged, and also the fact that the plaintiff, claiming both tracts, had 
brought an ejectment, Bufferlow v. Newsom, 12 N.  C., 208, against the 

Newsom, who was in possession under an assignment of dower 
to his wife, and was pressing the same to a trial. 

The bill prayed that the defendant might be enjoined from proceeding 
at law, and also that the mistake in the deed might be: corrected. 
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The defendant in his answer poiitively affirmed that the deed executed 
to him by Jesse Webb in his lifetime was in exact accordance with the 
understanding and design of the parties thereto, and that it conveyed all 
that was intended to be conveyed thereby, and no more. 

Upon the coming in of the answer, the injunction was dissolved, with 
costs; but upon the motion of the plaintiffs, the bill was held over as an 
original, and replication to the answer was filed. Many depositions were 
taken, but it is not necessary to state them in detail, as the Court, on the 
hearing, were clearly satisfied that the plaintiffs had established every 

. part of their case. 

(381) Seawell for plaintiffs. . 
Badger for defendant. 

HALL, J. I t  is altogether unnecessary to inquire, in this case, how 
far courts of equity have gone in carrying into effect written executory 
contracts, or varying them by par01 evidence. Suffice it to say that the 
reason why they have declined giving relief in many such cases is that 
the plaintiff had a remedy at law. That reason is not applicable to 
executed contracts. Tn these cases the plaintiff has no remedy at law, 
and unless a court of equity will give relief, he can have no redress. For 
this reason it is well settled that a court of equity will reform a written 
executed contract like the present. And generally, where a clause is 
either inserted in a deed or is omitted through fraud or mistake, equity 
will give relief. The authorities in support of this position are collected 
in Newland on Contracts, p. 346, and Sugden Vendors, p. 97. Gillespie 
v. Moon, 2 Johns. Ch., 585, is in point. There a deed was executed by 
mistake for 250 acres of land, when it ought to have been for 200 only. 
Par01 evidence was let in to prove the mistake, although it was denied 
by the answer. Upon the same subject, see Souverbye v. Arden, 1 Johns. 
Ch., 240, 252; Getman v. Beardsly, 2 ;Tohn. Ch., 275, and Lyman v. 
United Ins. Go., do. 630. 

[His Honor then recapitulated the facts of the case, and proceeded :] 
Without recapitulating the testimony offered by the plaintiffs in this 

case, it may be assumed as a fact, beyond rational doubt, that the course 
of both tracts of land, instead of the one purchased of William 

(382) Amis, was through fraud, or to say the least of it, through mis- 
take, inserted in the deed to Bufferlow. I t  is to be regretted that 

the courses of the other tract of land have not been set forth in the  bill, 
or otherwise made to appear to the Court. A reconveyance of that land, 
to be made by the defendant, cannot be, for that reason, decreed at this 
time. To ascertain them, let a commission issue to the county surveyor 
to make a survey of that land and ascertain the boundaries, with direc- 
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tions for him to return a plat and survey of it to the next term of this 
Court, unless, in the meantime, the parties agree upon the boundaries of 
the tract of land, which was intended to have been conveyed, viz., the 
.land which Webb purchased of William Amis; and let the costs of this 
suit be paid by the defendant. 

PER CURIAM. Decree accordingly. 

Cited: Day v. Day, 84 N. C., 409; Anderson v. Rainey, 100 N. C., 
335; Harding v.  Long, 103 N. C., 7; Davis v. EZy, 104 N. C., 22; 
Mmisey v. Swinsofi, iibid., 564; W a r e h m e  Co. v. Ozment, 132 N. C., 
841; Mazwell v. Bank, 175 N. C., 183. 

DAVID L. RYAN v. CLEMENT H. BLOUNT, EBENEZER PETTIGREW 
ET AL., EXECUTORS OF JOHN BEASLEY. 

1. An award may be corrected for error in law, where it appears on its face 
that the arbitrators intended to decide according to law, but have made a 
mistake. 

2. Interest is not of course to be compounded in favor of a ward against the 
executors of his guardian, but simple interest only is to be computed from 
the death of the latter, unless compound interest was received. 

3. Ordinarily, a guardian is to be charged with compound interest, but he may 
be exempted from it by proving that, after suitable exertions, he was 
unable to realize it. 

4. No decree can be made against one on whom process has not been served, 
unless he has entered an appearance. 

From BEETIE. The plaintiff in his bill alleged ;hat David (383) 
Ryan, his father, had died in 1802, having made a will whereby 
he bequeathed the whole of his personal estate to the plaintiff and 
another son, and appointed his wife, Mary B. Ryan, executrix; that the 
executrix never in any way managed the said estate, but confided the 
whole thereof to her brother, John Beasley, the testator of the defend- 
ants, who had also procured himself to be appointed guardian of the 
plaintiff; that Beasley had never accounted for the assets of David 
Ryan which had come to his hands, neither had he in any way settled his 
accounts as guardian of the plaintiff, nor made any returns, so as to 
enable the plaintiff to charge him with the receipt of any precise sum. 
The prayer of the bill was for an account of David Ryan's personal 
estate, and also of the plaintiff's estate received by the defendant's tes- 
tator as guardian. 

217 
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Process issued upon this bill, and was served on all the defendants 
but Pettigrew, who never entered his appearance. 

No answers were filed by any of the defendants, but by an agreement, 
signed by the plaintiff and all the defendants, except Pettigrew, the 
matters in difference between the parties were referred to arbitration. 

On the Fall Circuit of 1829 the arbitrators returned their award, 
accompanied by an account of the funds with which the defendant's 
testator was chargeable, from which it appeared that they had ascer- 
tained the sum in the hands of the latter, due the plaintiff, on 1 January, 
1815, to be $2,236.05, upon which they had allowed the plaintiff com- 
pound interest up to 1 January, 1820, amounting in the whole to 
$5,055.36. 

Upon the coming in of this award, before DANIEL, J., it was objected 
to the award by the defendant's counsel that the award should be set 
aside as to that part thereof wherein the defendants were charged in 
the report made by the said arbitrators, and filed in the cause, with com- 

pound interest from 1 January, 1815, to 1 January, 1829, and 
(384) the said report being examined by the court, and it appearing to 

the court that the defendants were charged with compound interest 
from the said 1 January, 1815, to the said 1 January, 1829 (John Beas- 
ley, the guardian of complainant, having died about 1 January, 1815)) 
and it appearing to the court that the arbitrator did so charge the 
defendants with compound interest, and it appearing further to the 
Court that the arbitrators undertook to decide according to principles 
of law, and they mistook the law in so charging the defendants with 
compound interest: I t  is ordered and decreed that the award be set 
aside as to that part thereof, the court being of opinion that the defend- 
ants are chargeable with simple interest only from the death of the 
guardian. And now a computation being made by consent at this term, 
charging the defendants with simple interest only from 1 January, 1815, 
whereby it appears that the sum of $3,761.58 was due complainant on 
1 January, 1829, according to the award, and according to that method 
of computation, of which sum $2,044.34 is ~rincipal,  and it is ordered 
and decreed that the award in all other matters and things be confirmed. 

Whereupon, i t  is ordered and decreed by the court that the com- 
plainant, David L. Ryan, do recover of the defendants James Iredell, 
Clement H. Blount, and Ebenezer Pettigrew, executors of John Beasley, 
the said sum of $3,761.50, with interest, etc. 

From this decree, so far as i t  directed the award to be set aside as to 
the compound interest charged the defendants, the plaintiff appealed. 

Gaston for plaintiff. 
Hogg for Pettigrew. 
Badger for other defendants. 
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HENDERSON, C. J., after stating the case: If in fact it did (385) 
appear upon the award, where alone the Court can look to find it, 
that the arbitrators decided according to law, and mistook the law, the 
error may be corrected, for thereby the award is not varied from what 
the arbitrators intended, but it is made to be what they designed i t  
should be. But no such intent appears upon the award or otherwise, as 
we can perceive. The court must have come to that conclusion by con- 
jecture, or by evidence aliunde; neither of which sources will do. I t  
must plainly appear upon the award, otherwise it is taken that the 
arbitrators intended to be governed by their own rules or notions of 
right. Both the law and the facts are referred to them. And where there 
is no fraud or mistake, the latter to be ascertained as before stated, the 
award is conclusive. I t  is in their judgment as to both that the parties 
confide. I t  is quite possible, nay, it i$ probable, that the arbitrators 
intended to be governed by the law on the subject of interest. And if 
they did, the compounding of the interest against the defendants as a 
matter of course was an error; for although they represented him who 
had been guardian, and who as such pkma facie'was chargeable with 
compound interest, the compounding of the interest as a matter of course 
should cease with his guardianship. When I say compounding interest 
ceases as a matter of course, I mean to say that his executors are not to 
be charged with compound interest unless it is shown that they had 
made it. Neither do I mean to say that a guardian is in all cases to be 
charged with it. Ordinarily he is; but he may be exempted from it by 
showing that he has been unable to make it, after using his best exer- 
tions to do so. Why these arbitrators charged the defendants with 
compound interest, we know not. I t  might have been by mistake. I t  
might be because the ward's property produced it in their hands. We 
cannot, therefore, even say that this award has not met the actual 
justice of the case according to our own notions. Much less can (386) 
we say i t  did not according to the notions of the arbitrators, who 
are judges of the parties7 own choosing. The decree must, therefore, be 
reversed, and decree according to the award, except so far as it is awarded 
against Mr. Pettigrew. Against him there can be no decree, nor can he 
be otherwise affected by the decree than the decree against his coexecu- 
tors affects the assets of the estate. Of course, i t  affects the assets in his 
hands. Nor does the award affect the other executors personally. The 
decree must, therefore, be against the assets in their hands. The ques- 
tion of assets is left entirely open. 

PER CURIAM. Decree of the court below reversed, and decree for 
plaintiff for the sum of $5,055.36, with interest, etc., to be levied of the 
assets in the hands of the defendants. 
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Cited: Wood v. Brownrigg, 14 N.  C., 431; Mitchell v. Robards, 17 
N. C., 479; Pierce v. Perkim, ibid., 251;  Leach v. Harris, 69 N. C., 
537; Lmk v. Clayton, 70 N.  C., 188; Wyatt v. R. R., 110 N. C., 247; 
Herndon v. Im .  Co., ibid., 287. 

JOHN REEVES ET UX. ET AL. V. THOMAS REEVES ET AL. 

1. Every testator is presumed not to intend to die intestate as to any part of 
his $state. Therefore, a residuary clause, unless expressly restrained, 
always passes whatever is not otherwise disposed of. 

2. Parol evidence is inadmissible to prove that the intention of the testator 
was not properly expressed in the will, or that he used words the meaning 
of which he did not understand. 

From ORANGE. The plaintiffs in this bill averred that Thomas Lynch 
duly made and published his last will, whereby, after devising 300 acres 
of land to his brother Jesse Lynch, he proceeded as follows: "I give all 
the balance of my land, with the appurtenances thereof, to my brother 
Moses. I also give him my negro man Jim, with all my stock of all 
kinds, with the balance of all my property, to my brother Moses. That 

the second clause of this, my last will and testament, may be prop- 
(387) erly understood, I wish my brother Moses to inherit all my prop- 

erty except the 300 acres of land mentioned in the first clause, 
given to my brother Jesse." That he appointed his brother Moses execu- 
tor, who, dying shortly after the testator, the will was proved by the de- 
fendant Reeves, who took out letters of administration, with the will 
annexed; that at the time of making the will, the testator had in his pos- 
sesion only one slave, the negro Jim, but was entitled to sundry others, 
which were held adversely,to him; that the will was written by the de- 
fendant Reeves, who at the time of writing it asked the testator what he 
intended to do with the other negroes which he claimed, but which were 
not in his possession, and received directions to say nothing about them 
in the will; the testator adding that they were not in his possession, and 
he never intended to trouble himself about them; that if he had them in 
possession, he should not leave them to his brother Moses, and that if 
they were recovered, they would be divided among his other brothers and 
sisters; that after the death of the testator, suit was commenced for the 
said slaves by defendant Reeves, which eventuated in his favor. 

The plaintiffs were the brothers and sisters, and the husbands of the 
latter, of the testator, who died without issue and unmarried. The other 
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defendants, besides Reeves, mere the children of Moses, the residuary 
legatee. The plaintiffs contended that the negroes recovered by the 
defendant Reeves did not pass as a part of the residue of the testator's 
estate, because the words of the residuary clause were general, or, if 
they did pass by it, that it was drafted so as to include them by mistake. 

The plaintiffs sought an account of the negroes recovered by the 
administrator, and of their hire, and for a distribution of the amount. 

The defendant Ree~~es, in  his answer, admitted the whole of the case 
made by the plaintiffs. 

The other defendants denied the conremation alleged to have (388) 
taken place between the testator and the defendant Ree~~es,  and 
averred that on the trial of the suit brought by him for the negroes now 
claimed, the plaintiff John Reeves, who xvas the father of the defendant 
Thomas Reeves, was offered as a witness, and on his vo i r  d ire  swore he 
was not interested in the e ~ ~ e n t  of that suit, as the negroes, if recovered, 
passed by the residuary clause of the testator's will to his brother Moses. 
They also averred, which was admitted to be the fact, that an issne of 
devisavi t  vel nom, as to the will of the testator, between the plaintiffs and 
the defendant Reeves, had been found on the affirmative. 

Replications were taken to the answers. The testimony mas princi- 
pally confined to some declarations of the testator as to his intentions in  
disposing of his property, made before the execution of the will. 

Nash for plaintif fs.  
Badger  for chi ldren of H o s e s  L y n c h .  

RUFFIN, J. The construction of the will cannot admit of a doubt. I t  
may seem singular enough that the testator should, in a clause intended 
to pass many negroes, expressly mention but one of them. I t  is argued 
from thence that he had not an imurn  disponendi  as to those not men- 
tioned. But i t  is to be remembered that every testator is presumed not 
to intend to die intestate as to any part of his estate; and, therefore, 
that a residuary clause is always, unless expressly restrained, held to 
pass whatever is not otherwise disposed of. If there mas nothing par- 
ticular, therefore, i n  this will, there could be no question. But there 
seems to have been more than ordinary anxiety in the testator's mind 
that this meaning should be given to his will; for after giving all the 
balance of his property to Moses, he declares that he desires this to be 
properly understood, and that i t  may be, he repeats that his 
meaning is that Moses shall inherit all his property, except the (359) 
land given to Jesse. Surely this must take all. 

Then as to the par01 evidence and answer of the administrator, to 
vary this construction, it is impossible that the idea should be admitted 
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for a moment. I t  would be to upset all wills by the loosest of proof. I f  
there was anything in it, there was an opportunity, on the probate of the 
will, to make the most of it before the jury, who, if satisfied of any 
fraud, might have found part to be the testator's will and part not. But 
it would be extremely dangerous, entirely too much so, to say that the 
testator did not devise because, in  law, the paper would pass a larger 
estate and more property than witnesses supposed the maker of it meant. 
The meaning of the testator is to be judged of by his written words; and 
they must stand unless i t  be shown that he was imposed on, and did not 
know they were in his will; or, knowing that they were there, that he 
had been induced by undue influence to execute it against his own wishes : 
which goes on quite a different ground, namely, weakness. I lay out of 
the case the depositions, because they go only to preceding intentions, and 
are contradictory. The case then stands on the answer of the adminis- 
trator. 

That represents that the testator did not intend to bequeath certain of 
his slaves; but nevertheless made his will with a general clause, which 
does pass them. The subject was pressed on his notice several times, and 
he ordered that nothing should be said upon i t  in the will, and declared 
that when they were recovered he intended them to be divided amongst 
his other brothers and sisters. Yet he executed his will, and that in  his 
senses, and without imposition, as must be taken now from the solemn 
probate. The two positions cannot stand together; and of the two, that 

founded on evidence the more fallacious must yield. This is not 
(390) at all like Oldham v. Litchfield, 2 Vern., 506, and B m r o w  v. 

Greenough, 3 Vesey, 152. I n  each of them the testator intended 
to enlarge certain legacies, and with that view to alter his will. This 
he communicated to the devisees and residuary legatees to be affected 
thereby; and each promised the testator, if he would not make the 
alteration, that his wish should be observed; and in confidence thereof, 
the testator suffered things to remain as they were. Now, this was a 
plain engagement, in the nature of a contract; and i t  would have been a 
gross fraud if not performed, to have drawn the testator into such a 
trap. I n  the latter case much of the proof appeared in writing, being 
contained in a letter from the legatee to the testator. I am not certain 
that the first case would at  this day be supported, because the evidence 
was wholly in  parol. Not because of the statute of frauds merely; be- 
cause there can be no doubt that a fraud or a mistake is without that 
statute; but because such a fraud, or a mistake of that nature, ought to 
be made out by the strongest possible proof; and I do not know that, 
weighing the evidence judicially, any parol proof would avail to otierset 
a written will, left uncanceled or unreooked by the testator. But here i t  
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is quite another matter. This is no attempt to raise a trust in the 
legatee, upon the ground of any fraud or promise by him. On the con- 
trary, it is plainly and merely to alter a will by parol proof that the 
testator used broader words than expressed his intention. I t  does not 
even go to the extent of showing that the testator did not know what 
words he used, but only that he did not know the sense of them. The 
will cannot be contradicted nor the construction thus varied upon parol 
proof. I call the evidence parol, although it is contained in the answer 
of the draughtsman of the will and the noor7 administrator of the testator. 
H e  has no interest in the matter, as he derives no benefit under the will. 
He  is a mere executor in trust, and therefore his an'swer is no 
more than the deposition of another witness. And this very case (391) 

I exemplifies strongly the wisdom of the general rule as to the 
strength and extent of the proofs which courts ought to require in such 

, cases. Here comes forward a defendant and admits the plaintiff's case. 
I t  turns out that when this defendant, as administrator, was suing a 
third party for the very negroes now in dispute, his title to them was 
made out by the evidence of the present plaintiff, who then swore he 
had no interest, as the residuary clause of the will passed the negroes 
to another person. No sooner are the negroes recovered upon that 
testimony than he asserts the will to be invalid because the testator was 
non compos mentis. Failing in that, his next step is to assert a direct 
ownership, by way of trust, on the ground that the testator did not 
know the meaning of his own will; and relies upon the answer of the 
administrator, who is his son, to show it. No one can fail to believe for 
a moment that this whole career had been marked out between this 
father and son, from the beginning. The will is permitted to stand 
undisputed, while the father's competency depends on it. The effort, 
then, is to get clear of it altogether, because it serves their turn no longer. 
Next, and lastly, it is to make out a mistake in it, by the admission of 
the defendant. Who could hesitate to anticipate the admission? I t  
happens here that the combination is easily detected. I am apt to con- 
clude that it almost as certainly exists in every other case of this sort, 
though it may be concealed by a veil not quite as transparent. At all 
events, it may easily exist and elude discovery, and therefore ought to 
be suspected. Men in their senses are in little danger of giving away 
more property in their wills than they intended; and upon a change of 
mind, are ready enough to express it in the will itself. But if it were 
otherwise, it is better that a particular mischief should be suffered than 
a general inconvenience introduced. The proof ought to be as clear as 
day. I t  ought to shed a blaze of light, unobscured by a single cloud of 
doubt, upon the very point of controversy. 
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(392) The bill must be dismissed with costs as to all the defendants 
but the administrator, Thomas Reeves. He, being a party in  

interest and feeling with the plaintiff, must be content to pay his own 
costs. 

PER CURIAM. Decree accordingly. 

Cited: Allen v. Cameron, 151 N.  C., 122. 

JAMES IREDELL ET AL, EXECUTORS OF SAMUEL TREDWELL, 
v. JOHN LANGSTON. 

1. Where the plaintiff and defendant have mutual judgments in different 
courts, and the defendant is insolvent, a set-off will be allowed in equity. 

2. S. C. ,  by his will, gave legacies to the children of J. C. The children died 
intestate, leaving their father the next of kin. The executor of S. C .  
having obtained a decree against J. C. for a mortgage debt, died, and 
appointed the plaintiffs his executors. J. C. died, also insolvent, leaving 
the debt unpaid; and the defendant having administered on the estates 
of the children of J. O., upon a petition in the county court obtained a 
decree for their legacies against the plaintiffs, who thereupon brought 
their bill to set off the decree in favor of their testator against that for 
the legacies, alleging that there were no debts due from the estates of 
the children of J. C:, and that his estate was beneficially entitled to the 
whole of the legacies: Held, that the plaintiffs were entitled to the 
relief sought, which was nothing more than subjecting the funds of an 
insolvent cestui qua trust, in the hands of his trustee, to the payment of 
his debts. 

(393) From CHOWAN. The plaintiffs alleged that their testator was 
the executor of Stephen Cabarrus; that John Charrier was a 

legatee of the said Cabarrus, and made large purchases at a sale of his 
effects, to secure which he executed two bonds to their testator for $2,000 
each; that Cabarrus, by his will, also gave legacies to John B. and 
Justina Charrier, children of John Charrier; that their testator, in  his 
lifetime, procured a decree of foreclosure upon a mortgage given by 
John Charrier to secure the payment of the two bonds of $2,000, and a 
sale of the mortgaged premises was made, under an order of the court 
of equity; that, after deducting costs and discounts, there remained due 
of the original debt, after applying to it the net proceeds of the sale, the 
sum of $634.11; that John B. and Justina Charrier died intestate, with- 
out issue and unmarried, and not indebted, leaving their father, John 
Charrier, surviving them., who afterwards died intestate and insolvent; 
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that the defendant had taken out letters of administration upon all their 
estates, and had recovered a judgment against the plaintiffs, upon a 
petition in the county court, for the sum of $946.37, the amount of the 
legacies given to his intestates, John B. and Justina Charrier, by Cabar- 
rus, of which the plaintiffs paid all but a sum equal to that due them 
by the intestate, John Charrier. And the plaintiffs prayed that the debt 
due them by John Charrier might be set off against the residue of the 
judgment recovered against them by the defendant. 

The defendant admitted all the allegations of the plaintiff's bill, but 
denied their equity, averring that the intestates, John B. and Justina 
Charrier, owed him, the defendant, as did John Charrier, the father, to 
whom the defendant had also made advances after the death of his 
children. 

The case was heard upon the bill and answer. 

Hogg for plaintiffs. 
r 

Kinmey for def mdants. 

HENDERSON, C. J., after stating the case: I t  appears to us (394) 
that the plaintiffs have a very plain equity. I t  is nothing more 
than subjecting the funds of an insolvent c&ui que trust, in the hands 
of his trustee, to the payment of his debts. Nor does the case of Bishop 
v. Church, 3 Atk., 691, relied on in the argument for the defendant, 
touch the question. There the assignees of the bankrupt did not hold 
the estate in trust for the bankrupt, but for his creditors, of whom the 
plaintiff was one. I t  was not pretended that whatever money he was 
entitled to receive as his dividend of the bankrupt's estate was in 
jeopardy. I t  was a mere attempt to induce a court of equity to set off 
debts at law, where the law afforded complete relief. The very basis of 
equity was wanting, viz., the insolvency of his debtor. As the debt, 
which was due the bankrupt, was not going into the hands of the bank- 
rupt, as here i t  is to John Charrier's administrator, but into the hands 
of the assignees, who held in trust, not for him, but for his creditors: 
whatever clear sum, therefore, belonged to John Charrier in the hands 
of the defendants, this Court will apply to the payment of the plaintiff's 
decree. An account must therefore be taken of the estates of the infants, 
and what debts are chargeable upon them, regardless of their dignity; 
for Charrier could only claim the surplus after all the debts are paid. 
As to the debts due from Charrier himself to the administrator, since he 
became administrator. I am inclined to think that he will be entitled to 
retain; for I look upon them as advances made upon the credit of the 
funds in his hands, rather than as debts. I feel more difficulty as to the 
debts which John Charrier owed to the administrator, contracted prior 
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to that time. I doubt whether a creditor can call the fund out of the 
hands of the trustee without paying all the debts of the cestui yue trust 
to the trustee. Whether thi's case presents a more favorable aspect for 
the plaintiff, I cannot now say. Let an account be taken of the sums 
due upon the two decrees; also of the estates of the intestates, and of 

their debts; of the debts due from John Charrier to the adminis- 
(395) trator and of the advances by the administrator to him, distin- 

guishing. between those contracted or advanced before and after u " 
administration upon the estates of his children was committed to the 
defendant. I f  the parties wish, although I think it of no importance, 
the nature and dignity of the debts will be stated by the master. 

I t  was contended in argument that if the subject-matter of this bill 
forms any ground of relief, it also afforded matter of defense to the 
administrator's suit, by way of petition; for that petitions are on the 
equity side of the Court quoad Izoc, Holdifig v. Holding, 5 N. C., 1, was 
relied on. That case is law. There the matter set forth in the bill was 
properly a defense, suo vigore. I t  was in  opposition to the cause of 
action, and should have been made wherever the action was brought. I t  
was like payment in an action on a bond, or any other discharge of the 
obligation. The ground on which this application is made admits the 
demand. It does not resist the right of recovery. I t  only goes to extin- 
guish the debt when recovered, by means of a separate and distinct 
demand. I t  is even stronger than the case of a set-off, for the demands 
are in  different rights. But if it was no stronger, a person is not obliged 
to set off a debt. H e  may do so, or he may sue upon it. The case of 
setting off one recovery against another is common in  courts of law. 
Here the plaintiffs mere obliged to come into this Court to show the real 
creditor in  the petition. And, besides, it is the case of judgments in  
different courts. 

PER, CURIAM. Decree accordingly. 

Cited: Benzein, v. Robinett, 17 N. C., 69; Blliott v. Pool, 59 K. C., 
468; Eborn v. Waldo, ibid., 114; Narch I ) .  Thomas, 63 N.  C., 88; Ran- 
som v. Thomas, 65 N. C., 630. 
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JOHN DAWSON, JESSE A. DAWSON, AND MARTHA DAWSON v. SALLY 
DAWSON, EVELINA ALSTON, AND GEORGE ALSTON. 

Volunteers, who claim under a deed of gift executed under the impulse of 
feeling, rather than the convictions of the understanding, in which. appa- 
rently the grantor did not exercise perfect free will, are not aided by a 
court of equity. 

From HALIFAX. After the demurrer to this bill had been overruled 
(ante, p. 93)) the defendants filed their answers, in which they admitted 
that the commissioners were requested by them, in making a division, to 
allot to the defendant Sally the negroes which had belonged to her before 
her marriage, and that out of twenty-eight slaves which were assigned 
her in the division, eight only had been the property of her deceased 
husband. 

The defendant Sally in her answer stated that soon after the death 
of her husband, the plaintiff Jesse, who had been upon terms of intimacy 
with her husband and herself, ceased to frequent her house, and she 
learned that he felt great dissatisfaction at the disposition which her 
husband had made of his property, and particularly at the liberal provi- 
sion he had made for her; that being much afflicted at the death of her 
husband, her distress was aggravated at this alienation of the plaintiff 
Jesse, his brother, and that she became very desirous to conciliate him; 
that she accordingly requested him to visit her, and told him that to 
preserve the peace of the family she was willing to relinquish all her 
right to the property which had belonged to her husband; that, actuated 
by these feelings, she did, within a month after her husband's death, 
execute the deed mentioned in the bill. 

Replications were filed to the answers, and amongst other proofs, that 
of the person who drafted and attested the deed that was taken. He 
stated that the defendant Sally, from the death of her husband up to 
the time when the deed was executed, was in great distress, which 
was much heightened by the dissatisfaction expressed by the (397) 
plaintiff Jesse with the provisions which his brother had made for 
her; to remove which, and to restore the good understanding which had 
subsisted between them, she was prevailed upon to execute the deed; that 
when the witness was about to draw it, the plaintiff observed to him that 
his sister, the defendant Sally, wished to give up a part of the land and 
negroes which she had received under the will of her husband; that the 
defendan: replied, "No, Mr. Dawson; I do not wish to do i t ;  I do it for 
the sake of peace7)-upon which, the plaintiff's countenance bespoke 
anger. The defendant replied, ('Fix it as you please; I shall be satis- 
fied." That the plaintiff Jesse then prevailed upon the witness to draw 
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the deed, and that if he, the witness, had not interfered, the deed would 
have conveyed a present interest i n  the slaves to the plaintiff, instead of 
reserving a life estate to the defendant Sally. 

Gaston for plaintiffs. 
Seawell amd Badge? f o r  def endants. 

HALL, J. Without examining into the qlpestion which the demurrer 
presents, viz., whether the plaintiffs are volunteers, and how far  this 
Court will aid them by setting aside the division of the slaves, according 
to the prayer of the bill, the case may, and I think ought, to be decided 
upon the circumstances which preceded the execution of the deed, and 
those which were cotemporaneous with it. 

[His Honor then recapitulated the testimony of the attesting witness, 
as above stated, and proceeded :] 

I t  is to carry into effect a deed of gift thus obtained that the present 
bill is filed. I t  does not appear to me that the free assent of the grantor 

was given to the execution of the deed. It was more the offspring 
(398) of her feelings than of her understanding. The plaintiff is at  

liberty to use i t  at law, if i t  will be of any avail to him there. 
But a court of equity cannot grant him any relief without transcending 
those limits which for ages i t  has professed to be governed by. 

PER CURIAM. Bill dismissed, with costs. 

LEWIS ELLIS v. WILLIAM ELLIS. 

1. A bill in the alternative either for a specific performance of a parol con- 
tract or a repayment of the purchase money, is not sustained by courts of 
equity, because if the contract be avoided, the money may be recovered 
at law. 

2. But upon a bill for a specific performance, which has been refused, where, 
from peculiar circumstances, the plaintiff cannot at law recover back his 
purchase money, its repayment is decreed by the Court. 

3. Where a contract is declared to be void, the parties are remitted to their 
original rights; and where a court of equity aids in rmtoring them to 
those rights, it confines itself to restitution merely, and never decrees 
damages for a loss. 

4. Upon a parol contract for the sale of land, the bond of a third person was 
assigned, in payment of the purchase money, to the vendor, at the'instance 
of the vendee, by one who was not a party to the contract, the obligor in 
which was insolvent at  the time of the assignment, upon a decree declar- 
ing the contract to be void, as the vendee could, at law, recover neither 
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the bond nor the money, the Court lent its aid; but proceeding upon the 
principle of restitution merely, they ordered a judgment upon the bond in 
favor of the vendor, to be assigned to the vendee. 

From EDGEOOMBE. After the decree made in this case at June Term, 
1829, (ante, 348), reversing the decree made for the plaintiff at June 
Term, 1828 (amte, 180), the plaintiff moved for further directions to 
the master as to the purchase money paid by him to the defend- 
ant, contending that although the C&rt would not decree a (399) 
specific performance of the contract, yet it would prevent the 
injury which would result to the plaintiff from the fact that he could not 
recover the purchase money at law in an action for money had and 
received by the defendant to his use, because that action was barred by 
the statute of limitations. The facts upon which this motion was 
founded will appear by a reference to the case, as already reported, and 
in the opinion of the Court at this term. 

Hogg for plaintiff. 
Gaston and Badger for defendant. 

RUFFIN, J. This cause now comes on upon a motion of the plaintiff 
for further directions; and he claims the assistance of the Court upon 
the ground that as the contract for the purchase of the land, being by 
parol, cannot be executed, the payments made by him ought to be decreed 
back. The question of jurisdiction has been much debated at the bar. 
I n  general it may be assumed, with certainty, as the rule that equity 
does not entertain a bill in the alternative, upon a parol contract for 
the sale of land-that is to say, to have a conveyance of the land, or the 
payment of the money back; because, as far as concerns the land, the 
contract is merely void, and the money can be recovered at law, as money 
had and received. There have been some cases in which a decree for the 
repayment of the money has been made in this Court, upon a bill for 
specific performance. But they turned on their own circum- 
stances; as in Phelps v. Thomson, 1 John. Ch., 132, where it was (400) 
clear that relief at law wo.uld be inadequate; and in Clinam v. 
C o d ,  1 Sch. and Lef., 43, where there was a particular agreement to 
return the fifty guineas if the main contract could not be performed. 
But it is unnecessary to consider the cases further, because this point in 
the present case rests on very special grounds, also. The plaintiff might 
not be able to get at law that very thing to which alone he has the right. 
He  contends, indeed, that he ought to recover in money the nominal 
sum which he gave for the land. But as he gave that in .a bond on 
Stanton and Peel, he may not be entitled to the money, unless the de- 
fendant has collected it or failed to collect it by his own fault. If no 
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laches could be imputed to the defendant, the plaintiff would be limited 
to the bond only. I t  may be said that it could be recorered in trover. 
So it could, if it had been merely delivered over to the defendant by the 
plaintiff. Rut in the present case it came to the defendant by the endorse- 
ment of Horn, the plaintiff's guardian, to whom it was payable. The 
legal title of the bond is therefore in the defendant, and at  law the 
plaintiff could not recover it. Indeed, i t  appears by one of the exhibits 
that the debt was put into suit in  the name of the defendant against 
Stanton and Peel, and has ripened into judgment. The jurisdictibn in 
this particular case may be sustained on this clear ground, without refer- 
ence to the doubt at  law at the time the bill was filed, and the super- 
vening bar of the statute of limitations, upon which I wish to give no 
opinion. 

The next and important inquiry is, What is the extent of the relief 
which the plaintiff can have? The case is that the plaintiff being 
entitled to the sum of about $700 from Horn, the guardian of his wife, 
and her brother, agreed to give it to the defendant for a tract of land. 
Horn had invested that sum and about $400 more in  the bond of Stanton 

and Peel, for $1,100 payable to himself as guardian. After some 
(401) treaty about dividing the bond, it was finally agreed that Horn 

should endorse the whole bond to the defendant, as the price of 
the land, and guarantee all above the plaintiff's own share. This was 
done, and the plaintiff gave his bond, with the defendant as his surety, 
to Horn for $424.79, the difference between his portion and the amount 
of Stanton and Peel's bond. The plaintiff entered upon the land, and 
the defendant brought suit against Stanton and Peel, and recovered 
judgment, but has received no money from them, as it turned out that 
they were insolvent at the time of the contract between these parties. 
I t  has been much disputed at the bar whether this bond was received by 
the defendant in absolute payment for the land, or as a payment i f  it 
should be collected. We do not consider it worth our while to determine 
that, because the decree is upon another reason. We'would not, however, 
help by forced construction to take a man's land away without his receiv- 
ing anything for it, when he gave such strong evidence of his determina- 
tion to have good security, as retaining the title. The evidence on-this 
point is, at best, not clear for the plaintiff. But admitting that the 
contract was as the plaintiff says, where is the ingredient of equity 
against the defendant to make the bond good? Or what is the plaintiff's 
equity to anything more than restoration to that which he parted from? 
The Court has declared the contract, as such, void. The parties are 
therefore remitted to their original rights. I t  is said that the plaintiff 
is entitled to get back what he lost. This was his wife's portion. On 
the other hand, I think the defendant is to pay back only what he gained. 
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I t  is his gain, and not the plaintiff's loss, which must regulate our decree. 
If not, this is not a case of restitution, contract, or trust, but of damages. 
But if the plaintiff's loss is to be the measure, what part of it is owing 
to the defendant? I t  is admitted all around that the obligors were bank- 
rupt while the bond was in Horn's hands. Horn only guaranteed 
the surplus above plaintiff's   or ti on. He was not bound to do so, (402) 
if that bond was his ward's property, and he acted born  fide. 
Then the loss was incurred before the defendant had anything to do 
with the paper, and not by his fault. I f  Horn had not acted faithfully, 
then the plaintiff has a redress against him yet. The defendant has none. 
The plain rule of right is that the parties should be in statu quo. As 
the defendant did not receive money from him, nor collect it out of his 
effects, the plaintiff can ask only for his bond back. The defendant must 
therefore assign to the plaintiff, without liability, the judgment against 
Stanton and Peel. 

As for the other dealings between the parties consequent upon the 
contract, they appear to be these: That the defendant brought an action 
of ejectment against plaintiff, in which he recovered the land; and then 
recovered also the sum of $200 for rnesme profits, in September, 1827; 
that he likewise sued Horn on his guarantee of the surplus of the bond 
of Stanton and Peel over $100, and recovered $638.63, including interest, 
in September, 1828; that the plaintiff had found means to get in from 
Horn's executor his bond for $424.79, in which the defendant was surety, 
and that he has caused the same to be put in suit, in the name of Henry 
Horn, as executor of Jacob. Upon these facts the plain equity is that 
the last mentioned suit on the bond should be perpetually enjoined, and 
that, after deducting the $200 recovered for m e s m  profits, with interest 
thereon, from the said sum of $638.63, the residue of this latter sum be 
paid into court by the defendant for the use of the plaintiff, and that 
the defendant acknowledge satisfaction of his judgment at law against 
the plaintiff. As the defendant offered to transfer to the plaintiff the 
judgment against Stanton and Peel, and also that against Jacob 
Horn's executor, the plaintiff must pay the costs of this suit, to (403) 
be taxed by the clerk; for which execution may be issued, or the 
same deducted out of any money which may come into the office for the 
plaintiff in this cause. 

PER CURIAM. Decree accordingly. 

Cited: Chambers v. Il!lnssey, 42 N. C., 289; Murdock v. Anderson, 57 
N. C., 29 ; McCfrackefi v. McCrackelz, 88 N. C., 281 ; Wilk i e  v. Womble, 
90 N. C., 255; Ford v. S t r m d ,  150 N.  C., 364;  carte^ v. Carter, 182 
N. C., 189. 
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ELIJAH SCOTT AND SUSAN, HIS WIFE, v. WILLIAM DUNCAN. 

1. Where a marriage settlement does not conform to the intention of the 
parties, either through mistake or the fraud of one of the parties, it will 
be corrected by a court of equity. 

2. Where, however, the correction interferes with the rights of the husband 
or wife, or issue of the marriage, it will be made with more caution, than 
where it affects collaterals only, who are strangers to the consideration 
of the deed. 

3. A marriage settlement which does not conform to the intention of the wife 
will not be annulled, so as to leave the property subject to the legal rights 
of the husband ; but it will be reformed by inserting the omitted provision, 
upon the same principle on which articles are executed. 

4. Collaterals, who claim under a settlement procured by the fraud of their 
father, are excluded from any benefit under it, upon its being reformed. 

From CRAVEN. This was a bill filed by the plaintiffs to reform a 
settlement made by them in contemplation of their marriage, whereby 
the property of the plaintiff Susan, then Miss Kornegay, was conveyed 
to the defendant in trust to permit the plaintiff to have the use of it 
during the joint lives of himself and his wife, without being subject to 
his debts; and from the death of the husband, in case his wife should 
survive him, then in trust for her use; and at her death, in trust for the 
issue of the marriage; and in default of such issue, then to the sisters of 
the wife, of whom the wife of the defendant was one. 

The case, both upon the bill and answer, and the proofs, is fully stated 
by RUFFIN, J. 

(404) Gastow for plaintifs. 
Badger, cowtra. 

RUFFIN, J. This bill is filed to annul or reform a marriage settlement 
of the wife's estate, executed on the day of marriage, in which the de- 
fendant Duncan is trustee, upon the ground, that it was obtained by the 
fraud of the defendant, or was executed by the plaintiffs, under a 
mistake of the wife, relating to a material part of it. The estates are 
settled to the use of the husband and wife for their joint lives, but not 
subject to his debts or disposal; and if she survived, to her for life; 
and upon her death without issue living, over to her two sisters and their 
children. 

The defendant Duncan married one of the sisters, and his family 
thus have the benefit of one-half of the estate, in the events just men- 
tioned. 
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There is no pretense for setting aside the conveyance altogether; for 
it is clear that a settlement of some sort was deliberately intended by 
the parties. 

On the other hand, it is equally clear that if the settlement actually 
made does not conform to the agreement of the parties, by omitting 
material parts of it, through a mistake all around, or through the fraud 
of either of the parties to it, equity will, upon clear proof being made of 
such fraud or mistake by proper evidence, rectify it. 

I t  is material to observe that this is not a controversy between the 
husband and wife, between whom the marriage is a valuable considera- 
tion. Between them, or as relates to the issue of the marriage, the pro- 
visions of the deed would be more carefully scanned, either by themselves, 
their friends, or counsel. A bargain is always more regarded than a gift. 
The difficulty here is with mere volunteers, who ungraciously say 
they have got a donation, and will hold it at all events. They (405) 
will not hold it, if i t  has been obtained by surprise, undue influ- 
ence, and abuse of confidence, by a person trusted to have the deed drawl1 
up, or by the mistake of the parties as to its contents. 

A most important circumstance presents itself to our consideratior 
upon first opening this case. The deed is an absolute and irrevocable 
disposition of the property, although made by a person who was not 
likely to have issue. That an absolute settlement should be made on the 
children of the marriage would not surprise us. We should expect that 
the husband would require it, and not leave it to the wife, without his 
consent, or that of the trustee, to appoint it away to strangers, or to the 
issue of another marriage. But here issue, though mentioned in the 
deed, could hardly have been anticipated by a lady fifty years of age. 
I n  such case the want of a power of revocation and reappointment 
astonishes. I t  is against the proneness of the human heart to retain the 
dominion over property. But if we are surprised at finding no such 
power reserved to the wife during the coverture, how much more must 
we be struck when we come to see that although the deed contemplates 
her surviving the husband, yet in that event also her hands are perfectly 
tied. Her estate does not become her own again, though her necessities 
may require a sale. She is not even allowed to devise it among her own 
relations. This deed fixes by irreversible doom the course of the lady's 
estate, against her own necessary use of it, and power of reasonable dis- 
position after discoverture; and this, not as against her own children, 
but as to collaterals, who are strangers to the consideration upon which 
i t  was made. I t  is impossible for a court of justice to say that any 
extrinsic evidence, anything out of the deed itself, could entirely remove 
the suspicion of fraud or of mistake, arising from gross igno- 
rance in the parties, which these strange omissions create. Noth- (406) 
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ing but imposition, or taking advantage of a fatuous confidence, could 
bring to the point of actual execution such an instrument. Upon the 
face of the deed i t  is fraudulent. 

I n  the case before us the par01 e~idence does not weaken, but fortifies, 
the conclusion to which the deed itself points. The answer indeed denies 
the fraud. The defendant says the husband was in debt, and he felt 
bound to mention it to his sister-in-law; that it was deemed by him and 
her an act of prudence to secure the estate from his creditors, and also 
to protect her from his influence after marriage; that this was perfectly 
understood by her, and that in consequence of it she, in  the presence of 
Scott and the defendant. nave the directions for the settlement as it was , u 
drawn. Admit this, and i t  yet remains to be accounted for why she is 
left in bonds after her husband's death. But passing that by for the 
present, let us see how the facts are in relation to the wishes and direc- 
tions of the wife. After they mTere given, the defendant admits that he 
and Scott were to attend counsel together to communicate them; and 
that before they left the defendant's house, Scott told him that he under- 
stood them differently. As he understood the lady, a power was to be 
reserved to her, notwithstanding the coverture, to dispose absolutely of 
the estates. This would have been an extraordinary power, which the 
husband would not readily have agreed to, if issue had been expected. 
But not anticipating that, it would have argued an improper design on 
the part of the husband, since i t  would have left the wife too open to his 
persuasions or his compulsion. The truth is, all the parties seem to be 
Pery uniformed people. I have no doubt that the substance was that a 
proper power of revocation and appointment was to be inserted, and the 
parties meant to leave it to counsel to settle, whose duty in such a case is, 
obviously, to frame it, as this Court would do, if such a stipulation 

rested in articles. Upon the objection of Scott, reference was 
(407) again had to the lady, and the defendant says she confirmed her 

former instructions, and Scott expressed his satisfaction. The 
account then given in the answer is that he and Scott went together to 
Mr. Stanly to draw the deed; that there the same difference occurred, 
xvhen they resorted to the lady for the third time; that she repeated her 
former words, whereupon Mr. Stanly, in conformity thereto, and with 
Scott's privity, drew the deed, which was read and explained to Mr. 
Scott, who perfectly understood it, and freely executed it. The answer, 
it is thus seen, unequivocally asserts that the lady did not wish any 
power of disposition to remain in  herself, but at three different times, 
and in contradiction to the pertinacious contention of the intended 
husband to the contrary, gaTe her instructions to omit such a clause. 
How does this correspond with other facts given in  evidence? I t  is true 
that there was no person present at the time the instructions were given ; 
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so that the answer cannot be directly contradicted. But a witness swears 
that a few days after the marriage the defendant told him that he had 
got the property settled on his children and others, so that Susan or 
her husband could not sell i t ;  that a woman was a weak vessel, and 
could not be trusted; that she signed against her will, but that after 
hard work he got things done pretty much as he wished. I t  appears 
from other depositions that this controversy was discussed in the religious 
society to which the parties belonged. Their minister and some of their 
brethren testify that the defendant did expressly admit, in the society, 
that Miss Kornegay gave the instructions stated by Scott to Mr. Stanly, 
but that he, the defendant, knew she decided so merely in favor of her 
lover and against her own interest; that he was her friend, and felt 
bound to protect her, and therefore had the settlement drawn in the 
shape it was, and would not relinquish it. These are subsequent 
declarations; and although they contradict the answer, point to (408) 
point, we should not feel safe in decreeing on them alone. But 
Mr. Stanly, who drew the deed, says that when Scott and Duncan first 
applied to him, that both seemed wholly ignorant of the nature of the 
intended settlement. They did not then disagree as to her wishes, but 
were without information. He sent them back to consult the lady. 
They returned, and Scott represented that she wished the estate settled 
on herself so that she might dispose of them, notwithstanding her cover- 
ture; while Duncan insisted that she desired it to be on her husband 
and herself for their joint lives, and herself for life, if she survived, 
with a vested remainder to her relations. This produced an altercation, 
which induced Mr. Stanly to request that the lady herself might attend 
him, which they declined. Why was he not requested to visit her? 
Why was the lady debarred from an interview with counsel? Mr. 
Stanly then suggested different provisions, and made a memorandum of 
them, which Scott and Duncan assented to. He then drew the deed, and 
delivered it to Duncan, with instructions to have i t  read and explained 
to the lady. I t  is not clear, from this explicit statement of the intelli- 
gent gentleman who was consulted by these men, that the deed was 
framed either against the instructions of Miss Kornegay or without 
them? Can there be a material difference, in a case of this sort, which 
was the fact? But a circumstance occurred at the execution of the 
paper which leaves no doubt that the representation, in the answer, of 
her wishes is absolutely false. The defendant says that the lady wished 
not to have the power of disposition. Adhering to the letter of Mr. 
Stanly's instructions, and to that only, he did not request this or any 
other legal gentleman to give the explanation, but procured a neighbor, 
just before the marriage ceremony, to read it. Mr. Lente, who is one 
of the subscribing witnesses, was the person selected. Now, he and the 
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(409) other witness both say that when he began to read it, Miss 
Kornegay asked "whether she could still do as she pleased with 

her property?" Can there be the least hesitation, after this, that her 
instructions were for a power of revocation or disposition? But it is 
then a reliance that the deed was read over to her, and it is argued that 
a mistake of its legal operation could not be averred. I t  is clear that 
where the parties are perfectly aware of the actual contents of a deed, 
and each acting on his own judgment, or that of his counsel, omits to 
insert a clause, for fear it may affect the deed in law, they cannot be 
helped. But here the question is one of imposition and abuse of confi- 
dence. The very inquiry is whether she did, in fact, know and under- 
stand what was in the deed, and what not. I t  was read to her, it is true. 
But what a time to produce a complicated marriage settlement to an 
uninstructed female, dressed for her marriage! Was it read to her in 
the hope that she would or would not understand i t ?  To whom could 
she apply for advice but the very person who had contrived the imposi- 
tion on her? I wonder that she had not signed and sealed without a 
question. But even at that moment the strong desire of controlling one's 
own property showed itself, and prompted the question, "Can I still do 
as I please with my property 2" The answer given by the witness was, 
"Yes, you can; but Mr. Scott cannot." This was all she wanted; and 
in confidence of that she was willing to execute the deed. I t  was read 
through; but can it be supposed that she heard it, or, hearing it, compre- 
hended i t ?  The man who was bound, in honor, conscience, and law to 
advise her was silent, and fostered the deception. 

The evidence, then, out of the deed, goes beyond a naked confirmation 
of the inference from the deed itself of a mistake. I t  proves actual and 
deliberate imposition by the defendant. All his rights, therefore, and 

all the benefits resulting to the sisters and their children from 
(410) this imposition must yield to the superior equity of this lady to 

have the settlement reformed. Hugzcmk v. Basely, 14 Ves., 289. 
But it is argued that the Court cannot reform this settlement without 

inserting a clause which will render the whole deed nugatory, as i t  will 
place the wife in the husband's power. This bill is called the husband's 
bill, because the'wife is sunk in him during the coverture, and her wishes 
cannot be known. The rights of husband and wife are not in conflict in 
this suit, or touching the matter of it. He  derives no benefit under the 
settlement, and no decree can be had against him. The Court, indeed, 
would not set aside a settlement upon such a bill, and let the husband in 
to his legal rights. As to reforming it, the Court will take care to 
secure the interest of the wife so far as consistent with the true spirit of 
the intended provision which has been omitted. Here that was a power 
of disposition to the wife during coverture. That she is now entitled to. 
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But as we cannot suppose that it was meant to be of such a general 
character as would leave her at the mercy of her husband, it must be so 
restricted as to protect her. If her real wishes had been laid before the 
conveyancer, he would certainly have declared a trust for her in fee of 
the lands, and in absolute property of the chattels, upon her becoming 
discover t ;  and, also, a power of revocation and of appointment by will, 
or a paper writing, properly attested by two credible witnesses, in the 
nature of a will, executed during the coverture, in case she died during 
the lifetime of her husband. This at once reserves to her a reasonable 
control over her own estates, and secures the free exercise of it, as far 
as it is now possible to be done, except by superadding the consent of 
the trustee. That would be done if the Court had a faithful one before 
it. But this trustee has already so far abused his relation to the plain- 
tiff, and the confidence reposed in him, that no discretion can be allowed 
to him. The Court decrees, therefore, that the marriage settle- 
ment be reformed in the particulars mentioned, and that a con- (411) 
veyance be made to such trustees as the plaintiffs, with the appro- 
bation of the clerk, may select, to be executed by the plaintiffs and de- 
fendant and the trustee to be selected, in which trusts to that effect 
shall be declared; which deed shall refer to the deed in the pleadings 
mentioned, and to this decree, and be settled and approved by the clerk 
of this Court, and acknowledged before a judge of the Superior Court 
or of this Court; and that the defendant pay all the cost of this suit. 

PER CURIAM. Decree accordingly. 

Cited: S a n d e ~ l i n  v. & o b i w o n ,  59 N. C., 159. 

DAVID WOODS v. WILLIAM HALL AND RANKIN McKEE. 

1. A misrepresentation by the vendor of a fact which materially affects the 
value of the property sold, and of which the vendee is ignorant, avoids 
the sale. 

2. The employment of a puffer at an auction sale is a fraud upon the bidders, 
and a court of equity will direct a bond, given by a bidder for property 
bought under such circumstances, to be delivered up. 

From ORANGE. The plaintiff alleged that in July, 1819, being at a 
tax gathering, a tract of land belonging to the defendants, as tenants in 
common, was by them exposed at auction, the defendant Hall being the 
auctioneer; that the land was represented to be fertile and well adapted 
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to the culture of tobacco; that there was a never-failing spring on it, 
and that it was, in all respects, an eligible situation for a settlement. 
That being anxious to locate one of his sons for life on land of the kind 

thus described, he mentioned his views to the defendant Hall;  
(412) that the plaintiff knew nothing of the land, and became desirous 

to purchase solely from the description given of it by Hal l ;  that 
the sale was opened late in the day, at which time he, the plaintiff, mas 
drunk; that the defendant Hall, perceiving his situation, after describ- 
ing the land, as above, cried it at $500; that the plaintiff asked whose 
bid that was, and was informed by Hall that one John Jordan was the 
bidder; that the said Jordan was present and did not deny i t ;  that 
believing that Jordan knew the land, and confiding in  his judgment, the 
plaintiff was induced thereby to yield implicit confidence to the repre  
sentations of Hall, and thereupon bid one dollar more, when the land 
was struck down to him; that believing Jordan to be an actual bidder, 
and fully confiding in  the description of the land, he executed two 
bonds for $250.50 each, payable in one and two years, according to the 
conditions of the sale, and received a covenant for a title. That soon 
after, he ascertained the land not to be of the quality usually called 
tobacco land, and that there was no spring upon it, except one which 
regularly failed in  the summer; and further, that several months after 
the execution of his bonds, he had discovered that Jordan mas not a 
real bidder, but had been employed by the defendants to run up the 
price of the land which had fallen upon the plaintiff; that upon all these 
grounds, the plaintiff had detersnilled not to pay his bonds, and had 
notified the defendants thereof, who had broughk an action, and recov- 
ered a judgment. The prayer was that the contract might be vacated 
and the defendants enjoined from suing out execution upon their judg- 
ment. 

. The defendants, in their answers, denied any intention of defrauding 
the plaintiff, or anybody else; averred that the land and spring answered 
the description given of them; and although they admitted the employ- 

ment of Jordan to bid for them, they urged that being tenants in 
(413) common, they had determined to sell for the purpose of partition, 

and that the defendant Hall, intending to take the land in 
severalty, unless it went for $500, authorized Jordan to bid for him up 
to that price. 

Much testimony was taken which i t  is not necessary to state, as all 
that is important will be found in  the opinion of the Court. 

Badger for plaintif. 
Nash and Wirzston for defendants. 
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HALL, J. TWO principal reasons are urged in this case against carry- 
ing the contract into effect which the plaintiff made for the purchase 
of the land in question. The first is that the defendant Hall imposed 
upon him by false representations as to the land having a good spring 
upoh it. The other is that he was imposed upon by the same defendant 
in employing puffers at the sale. 

I t  appears that the tract of land contained 100 acres, and it is estab- 
lished by nearly all the witnesses whose depositions have been read that 
the defendant Hall represented the land as having a never-failing 
spring upon it. For this purpose the depositions of John Ray (414) 
John Hanks, William Crosset, and others have been read. I t  
has also been proved by the depositions of James Ray, John Hanks, 
William Crosset,'John Cummins, and Jesse Clark that there was not a 
never-failing spring upon it. James Ray says he went upon the land 
with the defendants after the sale to ascertain whether there was a 
spring on i t ;  that they found none; that at the place where it was sup- 
posed the spring was, there was not the appearance of any. I t  appears 
from the depositions that the spring had generally run a part of the 
year, but 'dried up in August or September; which, without the aid of a 
well, would altogether render it unfit for a settlement. This charge of 
misrepresentation is established beyond doubt, without any conflicting 
testimony. Whether there was a spring on the land or not was a cir- 
cumstance on which the value of the land, as a settlement, much de- 
pended. I t  was a circumstance, too, with which the plaintiff might 
have been unacquainted, although he lived in the neighborhood. The 
defendant says he had been informed there was a good spring on the 
land. If he had made that representation as from information, the 
effect upon the plaintiff might have been different. But there is a 
marked difference between a representation founded upon belief, or 
upon the information of others, and a representation that a fact is so. 

I t  appears, further, from the depositions of Richard Nichols and 
John Jordan, that each of them was requested by defendant Hall to bid 
as far as $500; that he would take such bid off their hands. Jordan 
says the land was put up at $500, and he heard it cried at that sum. 
And the defendant Hall admits that plaintiff asked whose bid it was, 
and was informed by him that it was Mr. Jordan's bid; that the 
plaintiff afterwards bid one dollar more, and the land was (415) 
knocked down to him. This was undoubtedly a fraud upon the 
purchaser, when it is considered how much men's conduct and acts are 
influenced by the judgment and opinion of others. And so thought the 
defendant, or why did he resort to i t ?  I t  was thrown out that it was 
Jordan's bid; in other words, that Jordan thought the land was worth 
$500, and had bid that sum for it. I say it was thrown out as a bait to 



induce Woods, intoxicated as he has been represented io be, to bid a 
greater sum. But Jordan says he had made no bid. Then no bid what- 
ever had been made for the land until the plaintiff had bid $501. The 
representation, then, that Mr. Jordan had. bid $500 was totally without 
foundation. With respect to what was said about the quality of the 
land, the plaintiff lived in the neighborhood, and ought to have acquainted 
himself with that. It was a matter of judgment. There can be no 
ground of relief on that account. I n  questions of fraud, it might be a 
circumstance proper to be considered. 

The two principal charges in this case, I think, are established: First, 
the misrepresentation as to the land having a never-failing spring from 
i t ;  second, the charge of employing puffers at the sale. I think the 
defendants should be enjoined from further proceedings in the suits by 
them brought upon the bonds given for the purchase money of the land; 
and that they should pay the costs at law, as well as the costs of this 
Court. 

PER CURIAM. Let the injunction be perpetuated. 

REBECCA BAILEY ET AL. v. THOMAS SHANNONHOUSE, EXECUTOR OF 

THOMAS DAVIS. 

To a bill against the executors of an executor, by the legatees of the first 
testator, a plea of the act of 1715 (Rev., ch. 2 ) ,  barring claims against 
dead men's estates unless made within seven years, is not available, 
without an averment that the residue of the estate had been paid to  the 
trustees of the University. 

From PASQUOTANK. The bill was filed in March, 1828, by the legatees 
of Benjamin Bailey, for an account of his estate and the payment of 
their legacies. 

I t  averred that Benjamin Bailey died in 1811, having made his will, 
whereof he appointed the testator of the defendant and another execu- 
tors; that the testator of the defendant alone proved the will in March, 
1812, and took into his possession all the personal estate, and under a 
power conferred by the will sold a valuable plantation and received the 
purchase money; that the executor acted for many years as the guardian 
of those of the legatees who were infants; that he died in 1817, having 
made his will, which was proved by the defendant, whom he appointed 
executor. 

The defendant pleaded "that the said Thomas Davis, this defendant's 
testator,'died more than seven years before the filing of the plaintiff's 
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bill, to wit, at, etc., in 1817; nor has the defendant, at any time since the 
death of his testator, promised or agreed to come to any account with 
the plaintiffs, or make any satisfaction, or pay any money for or on 
account of his aforesaid testator, and therefore this defendant doth 
plead the act of Assembly in that case made, in 1715, for the limitation 
of actions brought by creditors against any person deceased, and prays 
that he may have the benefit of the same, and pleads the same in bar of 
so much of the plaintiff's bill as calls for an account of, etc., and prays 
judgment," etc. 

DANIEL, J., sustained the plea, and dismissed the bill, where- (417) 
upon the plaintiffs appealed. 

H o g g  f o r  plaintifs. 
Deve~euz and Kinmy, cont ra .  

HALL, J. I n  the present case there is no question raised as to the 
right of property. The plaintiffs seek that which was their father's 
and which by will he bequeathed to them; and in the bill are included 
the fair claims of the widow, derived from the same source. Whether 
these claims are barred by the statute of limitations, and given to an 
executor, it is our province to consider. 

By section 9 of the act of 1715 (Iredell's Rev., ch. 48)) any remnant 
of an intestate's estate that remained in the hands of an administrator, 
unexhausted by creditors and not claimed by the next of kin, is directed, 
after seven years, to be paid to the church wardens and vestry for the 
use of the parish. By the act of 1784 (Rev., ch. 205) such balance in 
the hands of an administrator, when his administration shall be finished 
and no further demand shall be made by creditors, shall be deposited in 
the treasury, subject to the claim of creditors and the representatives of 
the deceased, without limitation of time. Suppose, however, that an 
administrator does not pay over such surplus to the treasury, as he ought 
to do. As the representatives of the deceased can have no claim against 
the treasury, it follows that such administrator will be liable after seven 
years, because if he had done his duty, the treasury would be liable with- 
out limitation of time; and the administrator should not become the 
owner of the property as a reward for his delinquency. 

By the act of 109 (Rev., ch. 763) it is made the right of the (418) 
trustees of the University to receive, and the duty of executors 
and administrators to pay to them, all sums of money or other estate of 
whatever kind that shall have remained in their hands for seven years 
after their qualifications respectively, unrecovered by creditors, legatees, 
or next of kin of their testators or intestates. And the trustees are 
authorized to hold the same absolutely, unless a just claim shall be made 
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for the same within ten years thereafter. I f ,  in  the present case, the 
defendant had added to his plea that he had delivered over to the trustees 
of the University the estate in  question, the plaintiff might have applied 
for it to the trustees at any time within ten years. But to hold on upon 
it, against the just and equitable claims of the plaintiffs, when the 
executor cannot claim the semblance of a beneficial interest in  it, is what 
the act of 1715 never contemplated. The decree, therefore, made in this 
case in  the Superior Court must be reversed. 

PER CURIAX. Reversed. 

Cited: Brotten. v. Bateman, 17 N .  C., 118; .UcCrau1 v.  Pleming, 40 
N.  C., 350; Cooper v. Cherry, 53 N. C., 330; iWcKeithan v. McGill, 83 
N.  C., 519; Little v. Duncan, 89 N.  C., 419. 

WILLIAM S. BLACKLEDGE ET AL. V. JORDAN NELSON ET AL. 

Upon a bill to foreclose or redeem a mortgage, its existence being admitted, a 
reference for an account of the amount due umn it is an order of course. 
questions respecting that amount properly belong to the account, and are 
only heard upon exceptions to the report. 

From PITT. This was a bill filed to foreclose a mortgage, which the 
defendant Nelson gave to the plaintiffs to secure the sum of $3,000- 
the purchase money of the mortgaged premises. Payment of the pur- 

chase money was originally made by an assignment of bonds, 
(419) which the defendant guaranteed, and the mortgage was given to 

secure that guarantee. 
The decree was resisted upon two grounds : 
1. That the title to a part of the land had turned out to be bad, and 

that the plaintiffs had, by the agreement for the sale, bound themselves 
to a general warranty, but in  executing the deed had imposed upon the 
purchaser by a clause of special warranty only. 

2. That the bonds were good when they were passed to the plaintiffs, 
and had been lost by the negligence of the mortgagees, or their indul- 
gence to the debtors. I 

Upon the first point no evidence was filed by the defendants. But the 
plaintiffs proved, by the deposition of William Blackledge, that the 
deed was in strict conformity to the agreement for a purchase. Upon 
the second point evidence was filed by both parties, but at present it is 
not necessary to state it. 
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HAINES v. COWLES. 

Hogg for plaintiffs. 
Gaston for def e d a n t s .  

RUFBIN, J. The Court does not decide the second point in this stage 
of the case. Upon a bill to redeem or foreclose, when the mortgage is 
established, unless the parties agree to a decree upon the answer, it is 
the established law of the Court that a reference to the master, to ascer- 
tain what is due OD the foot of the mortgage, is of course, upon the 
motion of either party. The Court, therefore, does not enter upon the 
question of the solvency of the obligors in the bonds transferred, or of 
the laches of the plaintiffs. Those matters will come up when the 
report comes in. They properly belong to the accounts to be taken, and 
i t  might be a surprise to both parties to enter into them now, as they 
may not have prepared their testimony to those points, expecting to 
offer it before the master. The usual reference is, therefore, ordered. 

PER CURIAM. Declare that the conveyance made to the defend- (420) 
ant Nelson, with a covenant of special warranty only, conforms to 
the agreement of the parties, and decree that the plaintiffs are barred 
of relief by reason of any defect of title in a part of the land conveyed 
by them to Nelson, if such defect exists, and direct an account of what 
is due the plaintiffs for principal and interest on the mortgage, including 
such costs as they have necessarily incurred in prosecuting suits on the 
bonds assigned by the defendant Nelson to them. 

THOMAS HAINES v. JOSIAH COWLES AND EPHRAIM HOUGH. 

1. One who has conveyed his property in trust to secure his own debt, and 
has assented to a sale of it upon disadvantageous terms, cannot, in equity, 
obtain a resale of it, although it was purchased by the creditor whose 
debt was secured. 

2. But other creditors who have been injured by the sale will be aided. 

Prom SURRY. The case made by the bill, answers, and proofs was 
that the plaintiff being indebted to the defendant Cowles in the sum of 
$590, and to other persons to the amount of $400, made a conveyance of 
all his property to the defendant Hough, upon trust to secure the debt 
due the defendant Cowles, with a power of sale in case of a default of 
payment by the plaintiff; that after a default, the defendant Hough, by 
the directions of Cowles and with the consent of the plaintiff, sold the 
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property assured in trust, for cash, at a ruinous sacrifice, insomuch that 
although amply sufficient to discharge all the debts of the plaintiff, it 
was purchased by the defendant Cowles for a sum less than his debt; and 

that one Allison, who was a creditor of the plaintiff, and attended 
(421) the sale, offered, if all the property was sold in one lot, to bid for 

it the amount of his own debt and that of the defendant Cowles. 
The prayer of the bill was that the property might be resold, under the 
superintendence of the master, and the plaintiff declared to be entitled 
to the surplus over and above the debt of the defendant Cowles. 

Devereux for plaintif. 
Gastom for def endads. 

HALL, J. I t  does not occur to me that there is any ground on which 
the plaintiff can be relieved in this case. The property, which was sold 
under the deed of trust, was conveyed to the trustee by him for that 
purpose. There is no evidence in the case that supports the charge that 
the sales of the property were fraudulently conducted, to the plaintiff's 
prejudice. I t  was sold for cash, agreeable to the terms of the deed of 
trust, to which the plaintiff had given his assent, and whether it sold 
for' much or little, there can be no remedy for him. If he and Cowles 
had combined to defraud Haines' creditors, and on that account the 
property had been sacrificed, he, being a particeps criminis, could have 
no remedy, although the creditors defrauded would have a fair claim 
to one. 

The plaintiff probably had it in his power to pursue a course more 
favorable to both himself and creditors; that is, to have the property 
sold on a credit. Where a debtor conveys his estate to one creditor by 
deed of trust, to secure him only, and the property is stipulated to be 
sold for cash, and not on a credit, in which other creditors are likely 
to suffer a loss, I think, in such a case, a court of equity would lend its 
aid to prevent such injustice. But this is not that case. No creditor 

has applied for relief. 
(422) If Allison had paid off Cowles' debt, or tendered it, and it had 

not been accepted, he might have had a remedy against the prop- 
erty in Cowles' deed of trust. But Allison only proposed to make a bid 
for the property to the amount of Cowles' and his own debt; and specu- 
lated himself into whatever balance might have remained of the property 
after tho& debts were satisfied, without any regard to the interest of 
other creditors. But these remarks are altogether inapplicable to the 
prayer of the plaintiff for relief. 

PER CURIAM. Bill dismissed, with costs. 
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ISAAC CANNON ET AL. r. JOHN JENKINS ET BL., ADMINISTRATORS OF 

CHARLES JENKIKS, AND JESSE ROUNTREE, ADMINISTRATOR OF WIL- 
LIAM ROUETREE. 

1. An executor who buys at his own sale, however openly or fairly, holds the 
property at the election of the legatee: and one who purchases in con- 
junction m-ith him is subject to the same rule. 

2.  But where an executor at his own sale bid fairly, for the purpose of 
enhancing the price, and the property being struck off to him, sold it the 
same day, without collusion, to one who had bid against him, although 
the executor would hare held it subject to an account, yet his purchaser, 
the sale being a distinct transaction, acquired an absolute title. 

3. Sales of slaves in lots are not favored in equity, because slaves generally 
sell better singly; and the person who conducts such sales does it at the 
peril of answering for the true value. But where the slaves are sold in 
families, although the executor has no right to consult his feelings at the 
expense of the legatees, yet he will not be charged the full value unless 
the interest of the legatees is manifestly injured by the mode of sale. 

4. Executors are justified by sales at auction in the usual way. But if they 
depart from this method. and sell at private sale, they are answerable 
for the full value. 

5. The representatives of an administrator cannot be compelled to account 
with any person but an administrator de bonis mom. 

From PITT. The plaintiffs, who were the legatees of Willie (423) 
Cannon, alleged that tlie said Cannon died, having published his 
mill, which mTas proved by the intestate, Charles Jenkins, to whom letters 
of administration with the will annexed issued, the executor therein 
appointed having renounced; that directly after the issuing of the letters 
of administration the administrator, under the pretense of executing the 
will, but with an intention of fraudulently making a profit to himself, 
advertised four young negroes, viz., Jacob, Phil, Tom, and Sam, who 
were directed by the will to be sold upon a credit of ten days; that in  
pursuance of this fraudulent intent, and to prevent the said slaves from 
bringing their value, they were sold in one lot, and were bid off by the 
administrator himself at  the price of $1,025 ; that William Rountree, the 
intestate of the defendant Jesse, was present at  the sale of the slaves, 
and immediately thereafter took the whole' of then1 into his possession. 
The plaintiffs a~yerred that the whole of this transaction was a pretense 
to cover the profit made by the administrator upon a private sale of the 
negroes by him to Rountree, and they prayed that the sale might be 
declared to be void and the defendant Jesse decreed to be a tqustee of 
the slaves for their benefit, and that the administrators of Charles Jen- 
kins might account with them for their intestate's administration of 
Willie Cannon's estate. 



I N  T H E  SUPREME COURT. [I6 

The answers denied altogether the agreement between Jenkins and 
Rountree, as charged. The defendants admitted that the four negroes 
were offered together at public sale; but they stated the reason to have 
been that thev were four brothers, whereof the eldest was not more than 
eight, and the two youngest, twins, about four years of age. They also 
admitted that at the public sale Jenkins became a bidder, and the last 
bidder, at $1,025; but they stated that he bid only for the benefit of the 
estate, and to run up the property; that he did not intend to make, nor 

did he make, an advantage to himself by the purchase; that the 
(424) bidding was conclusively for the benefit 'of Rountree, for that 

Jenkins and Rountree were bidders against each other; that the 
credit of that sale was six months, and not ten days; that i t  was fairly 
conducted, Jenkins' bids openly given, and dwelt upon by his directions, 
and that he urged persons to bid upon himself, and, finally, the price at 
which the negroes were knocked down to Jenkins was a fair and full one, 
and that after Jenkins was declared the purchaser, and on the same 
evening, he sold the negroes at the same price to Rountree, who imme- 
diately gave his bond, received the negroes, and held the exclusive pos- 
session, for his sole use, up to his death, nearly thirteen years afterwards. 

The administrators of Charles Jenkins denied that anything was due 
from their intestate to the plaintiffs, but submitted to an account. Upon 
replication, proofs were taken, the substance of which is stated in the 
opinion of the Court. 

Gasto% for plaintiff. 
Hogg and Mordecai for defendants. 

RUBFIN, J. The bill is framed upon the rule in Ryden v. Jones, 8 
N. C., 497, and moreover charges an actual fraud in the purchase by 
Jenkins at under-value, by means of a sale of all the negroes in a lump, 
on ten days credit. The doctrine of that and similar cases is recognized 
throughout. An executor buys at his own risk, and no matter how 
openly, nor for how full price, he holds purely at the election of the 
legatee. Nor could this case be distinguished from those by the intro- 
duction of Rountree as a third person, provided he purchased in con- 
junction with the administrator. He who knowingly connects himself 
with a trustee in a breach of trust (and he must do it knowingly, if he 
purchase from him on joint account) must abide the fate of his faithless 
companion, whatever form the transaction may assume. 

[His Honor, after stating the substance of the answer, as above, 
proceeded :] Without scanning the . depositions minutely, it is suffi- 

cient to say that the answers are fully sustained by the proofs. 
(425) And the witnesses disclose another fact not mentioned in the 



N. C.] JUNE TERM, 1830. 

answers, which strongly rebuts the charge of collusion, which is that 
Jenkins' last bid was $25 upon that of Rountree of $1,000. Every per- 
son present, members of the family as well as strangers, thought the 
whole business fairly conducted, and in particular a lady, who is taken 
to be the widow of the testator, urged Rountree to purchase, as he 
already owned the mother of the boys. From this state of the facts it is 
manifest that the case is not within the principle upon which the bill 
goes, If, indeed, the case of the defendant Rountree rested upon the 
purchase by Jenkins, i t  would necessarily give way; for as affecting the 
title to the slaves, that is a mere nullity. Such, indeed, seems to have 
been as much the actual intent of Jenkins as it is the conclusion of law. . 
He did not design a purchase for his own benefit. He  did not for a 
moment claim an individual interest. But being desirous of obtaining 
the best price, he ran the property up against Rountree until it finally 
fell on himself, and finding that he was unable to screw Rountree higher, 
he afterwards sold to him for the same price. Rountree's purchase was, 
therefore, a separate and distinct transaction, of which the validity is 
not dependent upon the previous purchase of Jenkins, but upon the 
general authority of the latter, as administrator, and the actual bona 
fides of the parties in this last and only real sale. And there seems to 
be nothing in the conduct of the purchaser that can taint his title. I t  
is to be expected that he will buy as low as he can; and he is not to 
advise in what lots the property is to be offered, nor be responsible for 
an injudicious arrangement. If, indeed, the smallness of the price, the 
insolvency of the executor, or, in a word, the whole face of the proceed- 
ing, showed a collusion between the vendor and vendee, equity would 
reach the property. But there is no pretense for that here; for an 
inadequate price essentially enters into that proposition, and all 
the witnesses prove that $1,025 was the full value of the negroes (426) 
as they were purchased by Rountree, namely, in one lot. Nor 
could the price have altered Rountree's right, notwithstanding the sale 
in a lump, had he purchased at a public sale, otherwise fairly conducted. 
The bill must therefore be dismissed as against the administrator of 
Rountree, with costs. 

A sale in the lamp may be attended with very different consequences 
to the administrator himself. The Court does not favor sales by execu- 
tors in large masses. Most commonly the articles sell best singly; and 
therefore they ought, in general, to be so offered. I t  is not exactly like 
sales by sheriff, which ought to be most strictly watched; for as only 
so much as will satisfy the execution ought to be sold, so only so much as 
will probably satisfy it ought to be set up. I n  sales by executors the 
whole is to be sold at all events, by the terms of the will. And it is the 
duty of the executor to get the most he can. Sometimes, indeed, as 
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much, or more, can be had when the property is disposed of i n  one than 
in  more parcels, as in the instance of a family of slaves, when the chil- 
dren are all of tender Tears. But he who conducts such a sale does i t  
a t  his peril, and must answer for the true value where the price has been 
materially affected by the mode of sale. I t  would certainly have been 
harsh to separate these four boys and sever ties which bind even slaves 
together. True. i t  must be done if the executor discovers that the inter- " 
est of the estate requires i t ;  for he is not to indulge his charities at the 
expense of others. But the Court would not punish him for acting on 
the common sympathies of our nature unless in so doing he hath plainly 
injured those with whose interest he stands charged. 

This doctrine, however, does not directly apply to the case before us; 
for i t  can only embrace sales regularly made by auction, according to the 

common course. I f  the executor sell in  that way, the price ac- 
(427) tually obtained is his justification, unless i t  has been diminished 

by his mismanagement or fraud. But if he take upon himself to 
depart from his plain line of duty by selling by private contract, he 
rhakes himself responsible for the true value, without reference to the 
price obtained, unless perhaps in  very extreme cases of necessity. I n  
such case he can derive no help from the fact that he disposed of each 
single article by itself; nor suffer detriment from selling the whole 
together. I n  each case he puts himself upon the single point, that as 
much or more has been got in  that way than could have been got by 
auction. I n  this respect only is the purchase of Jenkins at his public 
sale material in this case. Under the circumstances proved. i t  is deemed 
a fair  criterion of the highest price. Besides that, all the witnesses 
think i t  a fair one, and some of them that i t  is higher than the real value, 
and that nobody but Rountree, who owned the rest of the family, would 
have given as much if the negroes had been severally sold. Indeed, i t  
speaks for itself, being $256.25 each for little children. The Court, 
therefore, cannot but approve of the conduct of the administrator be- 
fore us. 

There is a prayer, in case the plaintiffs cannot recover the slaves 
themselves, for an account of the proceeds. This involves a general 
account of Jenkins' administration-an account to which the next of 
kin have no primary right, but only the administrator de bornis non of 
the testator ; and he is not made a party. I n  strictness, as the cause has 
been brought to a hearing without him, the bill might be dismissed, and 
perhaps i t  ought, as no application was made for an account before filing 
the bill, and the main scope of i t  touches the title to the slaves, and is 
wholly groundless. But as Jenkins' administrators submit in  their 

answer to an account with the plaintiff for their shares, without 
(428) making objection to the want of parties, the Court will permit the 
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cause to stand over, as to the administrators and next of kin of Charles 
Jenkins, a reasonable time for amendment. But in the meanwhile these 
defendants are entitled to their costs up to this time. 

PER CURIAM. Declare that Charles Jenkins did not purchase, and 
did not intend to purchase, at  the public sale made by him, the slaves in  
the pleadings mentioned, for his om7n use or that of William Rountree; 
but that he bid merely to run up the price for the benefit of the estate of 
Willie Cannon; and declare further, the said purchase by Jenkins to be 
merely void. Declare further, that on the day of public sale, and after 
it, William Rountree purchased from said Charles, as administrator, for 
a valuable consideration, and without collusion, by a new agreement 
distinct from the purchase aforesaid of said Charles; and decree that 
the bill be now dismissed, as against the defendant Jesse Rountree, with 
costs. 

Declare further, that the said Charles is liable to the estate of his 
testator for the actual value of said slaves, because he did not sell them 
a t  auction; but that the said price obtained from the said Rountree was 
a fair  and full one, and therefore the Court doth, under the circum- 
stances, approve of the sale to the said William at that price. And 
because the plaintiffs cannot proceed to the taking of an account of the 
estate of the testator which came to the hands of said Charles without 
having the administrator de borzis non before the Court, let the cause be 
retained, as against the other defendants, with liberty to the plaintiffs 
to add parties, etc. 

Cited: Wynm v. Alezandar, 22 N.  C., 59 ; Wilson v. Doster, 42 N. C., 
233;  Thompson v. Badham, 5'0 N. C., 143; Tayloe v. Tayloe, 108 
N .  C., 73. 

REUBEN XOORE v. J E R E N I A H  HYLTON AND HENRY CHAMBLIS. 

1. Wherever the debtor, by the terms of the contract, can avoid the payment 
of a larger by the payment of a smaller sum at an earlier day, the contrael 
is not usurious. 

2.  In such case the larger sum becomes a penalty, against which equity mill 
relieve. 

3. To constitute usury, the obligation to pay more than legal interest must be 
absolute upon the face of it. 

4. Where the holder of a bond for the payment of a certain sum promises to 
surrender the bond upon the payment of a less sum at an earlier day, to 
take advantage of such promise, there must be a strict compliance on the 
part of the obligor. 
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5. An injunction is not dissolved of course upon the coming in of the answer, 
in which the plaintiff's whole case is denied. The statement of the de- 
fendant must be at least credible. Any evasion in not responding to the 
material charges in the bill, or an extreme improbability in the statement 
of the defendant, will induce the Court to retain the injunction. 

From STOKES. The plaintiff alleged that in January, 1820, he pur- 
chased of one Levi Loyd, the agent of the defendant Chamblis, a stallion; 
that Loyd gave a certificate of the pedigree of the horse, and also of his 
age, which was stated to be eight years; that the price given was $400, 
for which the plaintiff executed his bond, which was delivered by Loyd 
to Chamblis; that soon after the plaintiff discovered that he had been 
grossly deceived in the age of the horse, and notified Chamblis that he 
would not pay the bond given upon the purchase; that after receiving 
this notice, Chamblis, accompanied by the defendant Hylton, came to 
the house of the plaintiff, where Chamblis admitted the horse to be much 
older than had been represented to the plaintiff, and expressed his sur- 
prise that Loyd should have made such a statement; that it was then 
agreed between the plaintiff and Chamblis, in consequence of this mis- 
representation, that $100 should be deducted from the plaintiff's bond, 

and that the plaintiff should pay the residue in a short time; that 
(430) the plaintiff then applied to the defendant Hylton to lend him 

$300 to pay off the balance of the bond, who agreed to advance i t  
if the plaintiff would come to his house the next day; that when the 
parties met, Hylton insisted upon having the plaintiff's bond assigned 
to him, which being done, he paid to Chamblis $300, and agreed that 
the plaintiff should have the benefit of the deduction stipulated for by 
Chamblis, and then executed the following memorandum : "I oblige 
myself to deliver to Reuben Moore his bond of $400 given to Levi Loyd, 
on the payment of $300 by 20 June, 1820." The bill then charged that 
Hylton had commenced an action in his own name upon the plaintiff's 
bond, had recovered judgment, and was pressing an execution for the 
whole amount of it. The prayer was for an injunction as to $100 of 
the debt. 

The defendant Chamblis, in his answer, admitted the sale of the horse, 
through the agency, of Loyd, as charged in the bill; that the bond was 
made payable on 25 December, 1820, and was by Loyd left with the 
defendant Hylton for collection; that in May following the sale to the 
plaintiff, he, the defendant, went from his residence in Virginia to the 
house of the defendant Hylton, in Stokes County, when both of them 
went to the house of the plaintiff; that he, Chamblis, being then in want 
of money, on the way offered to sell the plaintiff's bond to Hylton, but 
that no bargain was then made; that after their arrival at the house of 
the plaintiff, he, Chamblis, and the plaintiff had some private conversa- 
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tion, in which the plaintiff complained that the horse was more than 
eight years old; that he, the defendant, stated the age of the horse to be 
twelve years, and that Loyd was not authorized to represent the horse 
to be only eight; that the plaintiff insisted upon having some deduction - 

from the bond on account of the misrepresentation of Loyd, which 
was refused by him, but that he then informed the plaintiff, as (431) 
the bond had a considerable time to run, and he, the defendant, 
was much in want of money, he would take for the bond $300, provided 
it was promptly paid; that the plaintiff then agreed, if he could borrow 
the money, he would, either that evening or the next morning, pay $300 
and take up his bond; that he believed the defendant Hylton had the 
money, and he would endeavor to borrow it of him; that the plaiintiff 
applied to Hylton to lend him the money, but the defendant did not 
know what passed between them, further than that it was then agreed 
that the parties should all meet the next day at Hylton's house, when he, 
Hylton, refused to lend the plaintiff any money, but bought his, the 
plaintiff's, bond of him, Chamblis, for $300, promising that if the plain-. 
tiff would repay him on the 20th of June following, he, Hylton, would 
deliver up the bond, and that Hylton gave the plaintiff an instrument 
in writing to that effect, stating at the same time that if the plaintiff 
did not thus repay him, he should exact the amount of the bond, to 
which the plaintiff assented, and promised either to pay the $300 by the 
time limited or to pay the amount of the bond at its maturity. 

The defendant denied all knowledge of the certificate given by Loyd 
to the plaintiff respecting the age and pedigree of the horse, and denied 
that Loyd was authorized to represent the horse as of the age of eight 
years. 

The defendant Hylton, in his answer, admitted the sale of the horse 
to the plaintiff by Loyd, and that the bond was left with him for collec- 
tion. He stated that up to the month of May after the sale, he never 
had seen the plaintiff; that in that month Chamblis came to his house, 
endeavoring to raise money, saying that an execution was then out 
against his property, which would be sold unless he could raise $300, and 
proposed that he, Hylton, should lend him that amount; that he, Hylton, 
proposed going to the house of the plaintiff, from whom the 
money might probably be obtained; that while they were at the (432) 
plaintiff's house, Chamblis and the plaintiff had much conversa- 
tion, which he did not overhear; that after it was over, the plaintiff 
informed him, Hylton, that if he had $300 he could take in his bondcof 
$400, and requested him, Hylton, to lend him that sum, which was 
refused, the defendant stating that if he loaned money to either of them, 
i t  must be to Chamblis, with whom he was acquainted; that upon the 
repeated importunity of the plaintiff, he agreed to meet at his (Hyl- 
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ton's) house the next day; that upon their meeting, he still refused to 
lend the plaintiff any money, as he was utterly ignorant of his circum- 
stances. The plaintiff then insisted upon his purchasing the bond of 
Chamblis, stating most positively that he would repay him in ten days; 
upon which the defendant did advance the money to Chamblis, took an 
assignment of the bond, and executed to the plaintiff the instrument 
already set forth. He denied positively that any deduction from the 
bond on account of a fraud in the sale of the horse by Loyd was men- 
tioned to him, or that he knew of any complaint on that account before 
his purchase, and averred that in several conversations between him and 
the plaintiff, before and after the expiration of the twenty days limited 
for the repayment of the money lent, the plaintiff never, in any form, 
objected to the bond on account of any fraud in obtaining it, but con- 
stantly stated his willingness to pay the $400, unless he made the pay- 
ment of $300 by the time limited in the instrument given him by the 
defendant. 

Upon these answers, the injunction was retained until the hearing, 
and replications were filed. No testimony was, however, taken; and 
after the cause had stood in the court below on this order for several 
terms, it was set for hearing, upon the bill and answers, and removed to 
this Court. 

Nash f o r  plaintif. 
No counsel for defendants. 

(433) RUFFIN, J. The point upon which the plaintiff's counsel has 
put this case does not arise. There is no usury, even if i t  be 

taken for granted that the advance of the $300 was by way of loan from 
Hylton to Moore; for wherever the debtor, by the terms of the contract, 
can avoid the payment of a larger by the payment of a smaller sum at 
an earlier day, the contract is not usurious, but conditional; and the 
larger sum becomes a mere penalty. To constitute usury, the obligation 
to pay more than the legal rate of interest must be absolute upon the 
face of the transaction. Now, regarding the assignment of the bond, 
and the instrument in the nature of a defeasance, given by Hylton to 
Moore, all as one transaction, as we must do, when we treat the advance 
of the money as a loan, and these papers as securities, they show the 
true debt to be $300, to be paid on 20 June under penalty of $400. I f  
thi's were usury, every penal bond would be void. Nor is there usury 
as between Moore and Hylton, upon the score of the discount allowed by 
Chamblis; that is, taking the transaction to be a sale of the bond by 
Chamblis; for a contract good in its creation is not avoided by a subse- 
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quent usurious agreement. The receipt of the unlawful interest subjects 
the receiver to the penalty; but the validity of the security is not im- 
paired thereby. 

But the plaintiff is as clearly entitled to be relieved from the $100, 
regarding it as a penalty, as he would be on the score of usury, did that 
exist. If there was a loan by Hylton to Moore, only the money advanced 
and interest can be now exacted, whatever the form of the securities may 
be. The excess beyond that would be either usurious interest or a 
penalty; in either case the Court would relieve. 

I t  does not appear distinctly from the framing of the bill whether 
the relief is put upon that ground or upon that of the fraud in the sale 
of the horse, and the subsequent compromise between Moore and Cham- 
blis. I t  is manifest that those two cases can have no connection 
with each other so as to create an equity for the plaintiff; for it (434) 
is immaterial what was the character of the dealings between 
Moore and Chamblis, if in fact the money was lent by Hylton to Moore; 
for that is a new and independent contract. I t  is to be regretted that 
pleaders do not place the equity of their clients upon distinct statements, 
calculated of themselves to support it, so that the ground of the relief 
might stand out visibly to the Court. Looseness and confusion in stating 
the plaintiff's case often embarrass the Court and defeat the relief by 
not drawing from the defendant distinct and proper answers. But i t  is 
unnecessary to pursue these considerations further, since the cause must 
be decided against the plaintiff upon other points. 

For allowing the bill to be duly framed, and to stand in the alternative, 
that there was a loan to Moore directly, and that the assignment bf the 
bond was merely a mode of securing the repayment; or that Loyd was 
guilty of a deceit in the sale of the horse, and that Chamblis agreed to 
deduct $100 as the valued damages on that account, and that Hylton 
purchased the bond afterwards, with notice thereof: in either aspect, the 
bill must be dismissed, not for want of equity, but for want of evidence. 
The plaintiff's equity upon the first point has already been considered. 
That on the second head is equally clear, taking the facts for granted. 
That they are true is most probable; for it is almost impossible to sup- 
pose that Loyd should be sent off by Chamblis to make sale of a covering 
horse without any instructions to the material fact of his age; that 
Chamblis should have felt it necessary to hold his conversation with 
Moore, upon the simple matter of a speedier payment of the bond, in 
private; that Moore's complaint of the fraud should not have entered at 
all into the agreement for the deduction; that Chamblis should have 
entirely concealed from his particular friend, Hylton, then his com- 
panion at Moore's, and his host that night, those parts of the 
conversation, which concerned Moore's grievance; and that the (435) 
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agreement given in writing by Hylton to receive $300, had no reference 
to the defect in the horse, and Chamblis's stipulation to abate for it. 
Yet such is the tale in the answers; which deny altogether and directly 
the fact of the loan; deny the fraud by Loyd; do not admit his certifi- 
cate; admit Chamblis's agreement to deduct $100, but attribute i t  alto- 
gether to his pressure for money, which induced him to allow that heavy 
discount for prompt payment; admit the written instrument, charged 
to have been given by Hylton, but say that i t  was a mere bounty, for 
that he refused to lend the money to Moore, but bought the bond from 
Chamblis. I t  would be hard to believe witnesses who deposed to such a 
case, much more the answers of defendants. The court did, therefore, 
very right to refuse to dissolve the injunction upon the coming in of the 
answers. Upon that occasion the answers could be scanned; and al- 
though their contents are generally to be deemed true, yet any evasion 
in not responding to the material charges of the bill, or an extreme 
improbability in the accounts given by the defendants of the transaction, 
might well prevent the court acting on them. Upon a motion to dissolve, 
the defendant is the actor. His statement must not, therefore, shock 
credulity itself. I n  such a case the court will keep up the injunction, 
to allow the plaintiff an opportunity to except to the answer, or let the 
case stand for proofs; for upon a replication to the answer, the defendant 
must prove the whole of his case, and his answer is only evidence of it 
so far as it is responsive to the plaintiff's charges. 

Here no proofs have been taken on either side; and the plaintiff has 
overruled his own replication by setting the cause down for hearing upon 
bill and answers. What before we could not listen to, now becomes quite 

credible, because the plaintiff expressly admits the truth of it 
(436) upon the record. The answers deny positively the loan; do not 

admit the fraud, and deny any agreement to abate therefor, and 
assert a sale of the bond by Chamblis to Hylton. Upon the answers, 
which the plaintiff compels us to receive as true in all their parts, the 
case is this: A creditor agrees, without any consideration, and ~ u r e l y  
as a bounty, to remit to his debtor a portion of his debt. Such a promise 
is obligatory neither at law nor in equity. 

HENDERSON, C. J., concurred. 

HALL, J., dissmtisnte: From the answer of Chamblis, it is more than 
probable that a fraud was practiced upon Moore by Loyd as to the age 
of the horse he sold him, as the agent of Chamblis. And I collect it 
from that part of Chamblis's answer which says that he had not author- 
ized Loyd to state that the horse was eight years old, nor did he know 
whether Loyd knew the age of the horse or not. The extraordinary 
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feature of this transaction is that he should entrust an agent with the 
sale of the horse who was ignorant of his age. But the inquiry need not 
be pursued, as this answer is not evidence against Hylton. 

Hylton admits in his answer that the purchase of the horse was the 
consideration of the bond which Loyd lodged with him for collection; 
that Chamblis afterwards came to his house and wished to borrow $300 
from him, though he does not state that he offered him the bond for that 
sum. Had he purchased it at that time, for that sum, and without any 
knowledge of any fraud committed by Loyd, the bond then not being due, 
the plaintiff would have been compelled to discharge it. I t  appears 
from Hylton's answer that they went to the house of the plaintiff the 
next day, and whether on that day Hylton became the creditor of the 
plaintiff, by contract, made on that day and afterwards at Hylton's 
house, or whether he became such merely by purchase of the bond from 
Chamblis, and taking an assignment of it, is the important ques- 
tion between the parties. Chamblis denies, in his answer, that (437) 
he made any deduction from the amount of the bond on account 
of any fraud charged to have been committed by Loyd; and Hylton 
denies that he knew that any charge of fraud was alleged against him. 
Under these circumstances it is a little strange that Hylton did not 
purchase the bond before they went to the house of the plaintiff. How- 
ever, it appears that when at the house of the plaintiff, he, the plaintiff, 
wished to borrow of Hylton $300, saying he could take in his bond for 
that sum, Hylton declined, saying he was unacquainted with his circum- 
stances, and that if he loaned i t  at all, it must be to Chamblis, with 
whom he was acquainted. However, he says upon repeated applications 
of the plaintiff he requested him to come to his house the next day, when 
they would consider further of the proposition; that apon this meeting 
at his house the next day he still declined loaning the money to the 
plaintiff, because his circumstances were unknown to him; that the 
plaintiff then insisted upon his purchasing the bond of Chamblis, and 
that if he would do so, he would return the $300 in ten days. He, the 
defendant Hylton, states that relying upon the plaintiff's representation, 
and depending upon his punctuality, he did purchase the bond of Cham- 
blis, and took an assignment of it. He  also admits that he entered into 
a written contract with the plaintiff, by which he obliged himself to 
deliver to the plaintiff his bond of $400, on the payment of $300 by 
20 June, 1820. I think, certainly, that Hylton could have purchased 
the bond from Chamblis for $300 without having anything to do with 
the plaintiff. And it may be asked, Why did he not do this, rather than 
make a worse bargain with the plaintiff? I can answer no otherwise 
than by supposing that Hylton thought he would make a safe con- 
tract by getting plaintiff's acknowledgment of the goodness of the bond; 
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(438) and that he would still get the full amount of it, as the plaintiff 
would not return the $300 by the time stipulated; and if he did, 

he would then receive no injury, because in that case he would receive 
his principal and interest. Another strong reason why he wished the 
assignment of the bond as security for his debt was that William Moore 
was a surety to the bond. I t  is very remarkable that from the time that 
Hylton and Chamblis went to the house of the plaintiff until the $300 
advanced at the house of Hylton there was no contract made or negotia- 
tion carried on between Hylton and Chamblis. The assignment of the 
bond was in  consequence of the bargain made by plaintiff'and Hylton. 

I t  may now be asked, What was the contract of the plaintiff and 
Hylton, after the assignment of the bond to the latter? The contract 
was that the former borrowed of the latter $300, and by his consent, and 
a t  his request, took as a security for i t  the plaintiff's bond for $400. 
As that was the sum borrowed, that sum with interest ought to be paid 
and an injunction ordered as to the $400. 

I t  is said that the plaintiff should pay $400, ,because the defendant 
denies all fraud, and his answer is to be taken as true. My reply is that 
the bond had several months to run before i t  came due. Chamblis was 

- anxious to raise money, because an execution was pressing him a t  home. 
This he stated to Hylton, as he admits. He, Chamblis, offered to take 
$300 for the bond. This caused the plaintiff to be solicitous to borrow 
the money from Hylton. I think he did borrow it, and therewith pur- 
chased the bond, which Hylton took as his security for his debt of $300. 
I t  is true, plaintiff told Hylton if he did not return the money in  so 
many days he would pay (or forfeit, as I say) the amount of the bond. 
But this, as between the plaintiff and Hylton, was a penalty, which the 
latter thought would be his gain. But being a penalty, the law will not 
permit him to recover it. H e  ought to be contented with the money 

loaned, and interest upon it. The $400 was given up by Chamblis 
(439) for an advance of $300, which plaintiff borrowed of Hylton, and 

paid him in advance, before the bond became due, to relieve him 
from his then embarrassed situation. The gain of $100 was the plain- 
tiff's. I think there is enough to be collected from Hylton's answer t~ 
come to that conclusion. Could we look into the whole transaction as 
i t  took place, i t  is more than likely i t  would be seen that i t  was just that 
i t  should be so. 

PER CURIAM. Bill dismissed, with costs. 

Cited: Miller v. Washburn, 38 N. C., 165; Sharp v. King, ibid., 404; 
Perkim v. Hollowell, 40 IS. C., 26; Wharton v. Eborn, 88 8. C., 347; 
Moore v. Cameron, 93 N. C., 59. 
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WILLIBM KEATON AND ELIZABETH, HIS WIFE, V. ENOCH COBB 
AND MARY, HIS WIFE. 

1. A fraudulent trustee who, pending a litigation between him and his cestui 
que trust, purchases the trust estate at a sheriff's sale, acquires thereby 
no title, and the sheriff's deed to him can stand only as a security for the 
amount of his bid. 

2. Where the cestui que trust incurs costs at  law in  defending a title purely 
1 equitable, against his trustee, and does not at once come into the proper 

forum for redress, he cannot in equity recover his own costs at law; but 
he is entitled to a repayment of the amount of costs paid to the trustee. 

From WAYNE. The allegations of the bill were that in  1816 the 
plaintifl Elizabeth and the defendant Mary, being sisters and unmarried, 
purchased jointly a lot of ground in  the town of Waynesboro, and con- 
tributed equally to the payment of the purchase money; that on account 
of the nonage of the plaintiff Elizabeth, the deed for the lot was made 
to the defendant Mary, who was of full age; that at the time of the 
purchase the lot was unimproved, and the sisters being desirous of pro- 
curing a home for themselves, as well as for their parents, who 
were old and infirm, agreed with their father, John Sasser, that (440) 
if he would assist in building a dwelling-house, and otherwise 
improving the lot, he and his wife might live in i t  during their lives; 
that accordingly the sisters procured at their joint expense the necessary 
materials, and a house and outhouses were erected by them, with the 
assistance of their father; that their father occupied the premises until 
his death: after which their mother and themselves lived together in 

u 

great harmony, until the marriage of the defendant Mary with the 
defendant Cobb; that as soon as the plaintiff Elizabeth heard of the 
treaty for that marri?ge, fearing some difficulty with the intended hus- 
band, she applied to h& sister to execute a deed to her for her undivided 
moiety; that her sister then acknowledged the right of the plaintiff 
Elizabeth in  the fullest manner, and stated to her that the husband of 
the defendant could not deprive her of possession of the lot, and that 
with this assurance the plaintiff being perfectly satisfied, no deed was 
executed by the defendant Mary; that soon after the intermarriage 
between the defendants, the defendant Cobb, pretending to be ignorant 
of the agreement between his wife and the plaintiff Elizabeth, and 
between them and their parents, commenced an action of ejectment; and 
after the plaintiffs had made every defense in  their power, succeeded in 
obtaining a verdict and judgment, and was proceeding to execute a writ 
of possession. The death of the mother and the intermarriage of the 
plaintiffs, pending the ejectment, were then averred. An injunction 
and a decree for the repayment of the costs at law were prayed. 

' 
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The defendants denied every allegation in the bill, and as a distinct 
defense the defendant Cobb averred that since the controversy respecting 
the lot had arisen, he had, at a sheriff's sale, purchased whatever title 
the plaintiff Keaton had thereto, for $8.50, under a judgment and 

execution against him. 
(441) Upon the coming in of the answers, the injunction which had 

been granted 6n the filing of the bill was dissolved, and the de- 
fendant Cobb put in possession. 

Many depositions were read at the hearing, by which every allegation 
of the plaintiffs was fully supported. 

Badger and Mordecai for plaintifs. 
W.  H. Aaywood for defendants. 

RUFFIN, J. The agreement charged in the bill for the joint purchase 
of the lot in dispute by the two sisters, and the payment of the purchase 
money and of the cost of putting the buildings on it by them equally, 
though denied in the answer, are facts proved beyond a doubt by the 
depositions. A conveyance to the plaintiffs of one-half must therefore 
be decreed. 

I t  is, however, stated in the answer that Cobb has purchased at sheriff's 
sale the estate of Keaton, the husband; and it is insisted that precludes 
the plaintiff from any relief. At most, that purchase would extend only 
to the life estate of the husband, and would not affect the fee of the wife. 
But even that effect cannot be allowed to it. Here is a trustee who denies 
the right of his cestui que trust, and brings an ejectment to evict him, 
and during the litigation and doubt cast on the title by the trustee him- 
self purchases under execution at a price enormously inadequate. To 
allow him to hold under such a title would be to encourage iniquity. The 
sheriff's deed can only stand as a security for what the defendant ad- 
vanced upon the execution. 

I t  does not appear whether the costs of the suit at law have been paid. 
I t  is presumed they have, as the injunction at first granted was dissolved 
upon the coming in of the answer. The plaintiffs now ask for an account 
of those costs, and to have refunded what they have paid to the plaintiffs 

at law, and to recover their own costs at law. Certainly they 
(442) must get back the costs of the ejectment paid to the plaintiffs in it. 

Nothing can be plainer than that Cobb and wife ought not to have 
used their legal title in that way, and they must be content to do it at 
their own expense; for the plaintiffs never denied their title to a moiety. 
I n  this particular case the gross oppression attempted by the defendants 
prompts us to go as far as we can to make them pay all the costs, where- 
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ever any can be found. But we cannot yield to our feelings against 
principle. The title of the plaintiffs was not legal, though a clear one in  
this Court. I f  a party in that situation chooses to contend at lam, with- 
out resorting at  once to the forum in which alone he can properly be 
redressed, he must not expect to recover his costs unless he succeeds at  
law. H e  chooses his game, and must put up with his luck. I f  it was 
wrong in the defendant to bring ejectment, he must bear the burden of 
the costs incurred by him. And i t  being equally wrong in the plaintiff 
to rely upon a bad title, in a court which could not investigate and 
sustain his real rights, he must likewise be out of pocket the money he 
has spent in  that fruitless defense. 

I t  is much to be regretted that ignorant and poor people should be 
advised to such long, expensive, and fruitless litigation; for I dare say 
they knew no better. But we cannot help them without holding out an 
encouragement to others to keep at law for the sake of it, ingtead of 
putting their cases at once upon the merits. 

,4s to the rents and profits, i t  is to be remarked that by the contract, 
charged in  the bill and proved by the witnesses, between John Sasser, 
the father, and his two daughters, the father and mother were to enjoy 
and occupy the premises during their lives as a home. This was in con- 
sideration of his erecting the houses; which he did. I t  is not a question 
now how this might be treated by the father's creditors. But as 
between the parties, there can be no rent during the occupation (443) 
by either of the parents. From that period, however, each sister 
is liable for rent received by her, or for a reasonable rent during their 
own exclusive occupation respectively; as to which an account must also 
be taken. 

PER CURIAM. Declare that the agreement between the plaintiff Eliza- 
beth and the defendant Mary, for the joint purchase of the lot in dis- 
pute, and for the erection of houses on i t  at their joint expense, as 
charged i n  the bill, is fully proved. Declare further, that said Elizabeth 
paid one-half of the purchase money for said lot, and of the expensep 
of erecting buildings on it, and that she is entitled to one undivided half 
of the said lot. And decree that the defendants convey to the plaintif1 
Elizabeth one undivided moiety of the said lot, with the appurtenances, 
in fee simple. And let i t  be referred to the clerk to take an  account of 
such moneys as may have been paid by the plaintiffs to the defendants, 
as the costs of the suit at law, and let him state any balance due thereon; 
and order that the defendants desist from proceeding on their exwution 
for such balance, if any there be; and order the plaintiffs to be entitled 
to recover back any such costs as the defendants may have received, as 
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aforesaid. And let it be referred to the clerk to take an account nf the 
rents received by either of the parties for the premises; and also of the 
reasonable annual value of the said lot while in the occupation of either 
of the parties since the death of Elizabeth Sasser, the elder. 

Cited: Newson v. Buffalow, 17 N.  C., 67;  Murphy v. Grice, 22 N. C., 
201 ; Allen v. Gilreath, 41 N.  C., 258. 

CHRISTIAN L. BENZEIN ET AL. v. JESSE ROBINETT ET AL. 

1. On the hearing of an original bill, in the nature of a supplemental bill and 
bill df revivor, depositions taken in the original suit may be read. 

2. In equity, upon a bill by the mortgagor to redeem, he shall have relief, 
though at law the estate of the mortgagee is barred; as upon a disseizin, 
and seven years possession with color of title. 

From WILKES. This cause was a branch of that of the same plaintiffs 
against William Lenoir, ante, 225. I t  set forth the same title and the 
same facts. The two infant children of Montgomery, who pending the 
former suit had married, were, with their husbands, Montfort Stokes 
and James Wellborn, made plaintiffs. The defendants claimed under 
Mary Gordon, who was a defendant to the original suit, as to whom it 
had abated. The present bill prayed a revivor as to those claiming 
under Mary Gordon, and in other respects the same relief as that sought 
by the original bill. 

The only additional fact appearing on the pleadings in this case was 
that upon payment of the mortgage debt due the Unitas Fratrum, the 
residue of the term created by the deed of Hugh Montgomery, of 23 
July, 1778, to John Michael Graff, had been assigned to John Brown, 
the younger, the executor of John Brown, the elder, the surviving trustee 
and executor of Montgomery. 

Seawell and Gaston for plaintias. 
Badger for defendants. 

(445) HALL; J. The lands in question were part of a tract originally 
granted to Henry Cossart, from whom they descended to Christian 

Frederic Cossart, his son and heir at law. He, in 1'772, made a power 
of attorney to Frederick W. Marshall, either to sell the lands himself or 
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to appoint some other person attorney in fact for that purpose. The 
said Frederick W. Marshall did not sell or dispose of the lands, but 
nominated and appointed John Michael Graff attorney in  fact of the 
said Cossart, in 1774, with general powers, as he was authorized to do. 
The said Graff, in 1778, sold the said lands, as the agent of the said 
Cossart, to Hugh Montgomery, for £2,500. I n  the same year Hugh 
Montgomery mortgaged the same lands, for the term of five hundred 
years, to the said Graff, to secure the debt to him as agent of the Unitas 
Fratum; he died, and Fragott Bagge became his administrator, and in 
1784 assigned the said term to F. W. Marshall, agent of the Unitas 
Fratrum. H e  devised the lands to Christian L. Benzein; he died, and 
the mortgage term came to the plaintiffs, his executors. 

I t  further appears that Hugh Montgomery conveyed the land in ques- 
tion, after the date of the mortgage, to John Brown and others, trustees, 
for the benefit of his two female infant children, since married to Mont- 
fort Stokes and James Wellborn, who are also plaintiffs. 

The defendants claim under grants issued by the State for the same 
lands, but bearing date posterior to the deed executed to Montgomery, 
and posterior to the deed of mortgage given by him, before noticed. 

I t  appears that Mary Gordon was sued for these lands in the original 
suit spoken of in the bill, but that the suit, as to her, abated by her 
death, and was not revived as to those who claim under her. The 
present bill is brought against such persons; and considering it (446) 
to be an original bill, in the nature of a supplemental bill, and 
bill of revivor, I t$nk it is not improper to read the depositions taken 
i n  the original suit; though, in  the view I take of the case, I shall make 
no .use of them. 

The defendants allege that the plaintiffs have no grounds for coming 
in to a court of equity; that if they have any right to the lands i n  ques- 
tion, they should assert it at  law. I n  the former suit I attempted to 
give the reason why a suit had not been brought at law. (Ante, 263.) 
But it may be assumed that the mortgagee might have brought a suit at  
law, and has failed to do so; and that the legal title being in him, he is 
the only person who could bring such suit; and that not having brought 
such suit, he  is barred by the statute of limitations. I t  does not follow, 
of course, that the rights of the mortgagor are concluded by the same 
bar. H e  has twenty years to redeem, or as long as the mortgage is 
recognized by those concerned. 5 Bac. Abr., 94. 

I have no inclination either to repeat or unsay what appeared to me, 
in  the former suit, to be the correct principle of decision. I will only 
add to it a few remarks. 

I t  is argued for the defendants that they have had a seven years actual 
adverse possession under a color of t i t l e a  grant from the State. That 
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may be true, and still their title is not good. I t  is not true, as a universal 
proposition, that such a possessio~ gires a title. I t  only gives title, in  
the words of the act, against such persons whose rights or title shall 
descend or accrue. Thus, if an estate is made upon condition that the 
feoffor shall regnter, provided he pays or tenders a certain sum of money 
on a certain day, twenty or thirty years afterwards: if the money shall 
be paid or tendered on the day, he may enter and regain his estate. I n  

this case the feoffee might be i n  possession twenty or thirty years, 
(447) but i t  would not give him a fee simple. So if there is a tenant 

for life, remainder in  fee, and tenant for life makes a feoffment 
in fee, the remainderman may presently enter for the forfeiture. But if 
he does not enter for seven or twenty years, provided the tenant for life 
lives so long, he may afterwards, upon the death of the tenant for life, 
enter by virtue of his remainder, which has fallen into possession. 
5 Bac. Abr., 830. Yet the feoffee of tenant for life, although peaceably 
possessed during the life of tenant for life, acquires no fee simple, 
because the right of the remainderman had not accrued during that time. 

Again, and which is more in point, if a man disseises a mortgagee, and 
levies a fine, and five years pass over the proclamations by which the 
mortgagee is bound, yet if the mortgagor pay or tender the money due 
on the mortgage, he has five years to prosecute his right by the second 
saving of the statute of 4 Hen. VII, ch. 24; because his title did not 
accrue till payment or tender of the money, by condition made upon 
cause, or matter before the proclamations, viz., by the condition made 
before the fine. Plow., 373. I n  this case we see a person holding an 
estate in the post, altogether unconnected in  privity with the mortgagee, 
nay, holding an estate under a fine levied by the disseisor of the mortga- 
gee, obliged to yield his title to the mortgagor when the time comes, be 
i t  long or short, when the money becomes due according to the condition 
in  the mortgage. I t  is true, if the money was not paid at  the day, 
according to the condition, the estate became absolute at  law. 00. Lit., 
221, 222. But courts of equity consider the mortgagor to be the owner 
of the land, which is only a pledge for the money lent, and will suktain 
the right of redemption in  the mortgagor against the same persons from 
whom the estate might have been wrested at  law i n  case the money had - 
been strictly and legally paid or tendered according to the condition. 
Hard. 465, Go. Lit. 35, Note z. It would seem to make but little differ- 

ence with the possessor of the land, claiming against the mort- 
(448) gagee, if he must be disturbed, whether it is by the mortgagee or 

by the mortgagor. There is this difference: the mortgagee can 
only sue at  law, and that within seven years. The mortgagor, generally 
speaking, has twenty years, or i n  some cases longer, if the mortgage shall 
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be recognized as such by the parties. Thom. Co. Lit., 41, Note z. I n  
the present case the existence of the mortgage is acknowledged by the 
parties, and must be admitted by all. 

But i t  is stated in  the bill that the remainder of the mortgage term 
has been surrendered to John Brown, the younger, in  consequence of the 
money being paid which was due on i t ;  and i t  is insisted for the defend- 
ant that John Brown has a remedy at law. I t  may be answered that if 
there is an end of the mortgage, it is of very recent date before the filing 
of the present bill; that ~ o h n ~ r o w n  has not thought proper to sue, and 
that the plaintiffs have no remedy at law; that although the mortgage is 
now extinct, it stood in the way until very lately, and prevented a suit 
at  law; thatr the legal right to the land is now in John Brown, the 
younger, and that a beneficial trust was created in  the plaintiffs, under 
the deed of Hugh Montgomery made to John Brown, the elder, and 
others, trustees, etc., and also under the will of said Montgomery; that 
since the mortgage term has become extinct, no time has elapsed that will 
impair the equitable rights of the plaintiffs or interpose an obstacle to 
redress for it i n  this Court against those trustees, and also against the 
other defendants. I therefore think th'e female plaintiffs are entitled to 
a decree, to be based upon the deed from Montgor&y to John Brown and 
others, trustees, and also upon Montgomery's will. 

PER CURIAM. Decree accordingly, 

JOHN H. ALLEY ET AL. V. RICHARD LEDBETTER. 
(449) 

1. A bill, the allegations of which are directly denied by the answer, and 
supported by one witness only, without corroborating circumstances, will 
be dismissed. 

2. After a failure at  law, the party cast cannot come into a court of equity 
merely because the verdict is unjust, unless the matters alleged in equity 
do not constitute a defense at law. 

3. Where a discovery in aid of a defense at  law is sought from the conscience 
of the defendant, it ought to be obtained pending the suit at  law. 

4. Discovery and relief are never given after a trial at  law where the matter 
averred was available at  law, unless the party seeking it avers and proves 
that he was ignorant of the defense or evidence at  the time of the trial. 

From RUTHERFORD. The plaintiffs were the sureties of Frederick F. 
Alley, late sheriff of Rutherford, and in  their bill alleged that the sheriff, 
having a fieri facias against the defendant, had sold one of his negroes 
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to satisfy i t ;  that the sale of the slave produced $207.53 over and above 
the amount due upon the execution, which the defendant then might have 
received of the sheriff, but which he then lent him upon his (the sheriff's) 
individual responsibility; that the defendant had sued the plaintiff at 
law for the said sum of $207.83 without joining the sheriff; that although 
they had heard of the lending by the defendant to the sheriff, they knew 
of no witness by whom the same could be proved on the trial at law, but 
that since the judgment in the action at law they had discovered a witness 
by whom they could prove a loan of the surplus over and above the 
amount due on the execution. The plaintiffs prayed an injunction to 

restrain the defendant from issuing execution upon his judgment. 
(450) The defendant, by his answer, denied every allegation in the 

bill as to his ]&ding or forbearing in any way to Alley, the 
sheriff, the surplus in his hands over and above the execution mentioned 
in the bill and insisted that he was needy, and had constantly, but without 
effect, urged its payment. 

Gray Crowe, the only witness examined by the plaintiffs as to the 
main allegation in their bill, swore that he was at the house of Frederick 
F. Alley in September, 1820, whkn the defendant came there and asked 
Alley to pay him the surplus in his hands over and above the amount of 
an execution under which a negro of his (Ledbetter's) was sold; that 
Alley produced and counted the money, and then asked Ledbetter for 
the loan of i t ;  upon which Ledbetter immediately lent him the amount. 

N o  counsel for plaintiffs. 
Hogg  for defendant .  

RUBFIN, J. I think the bill ought to be dismissed, on two grounds. 
The one is that the answer directly and positively denies the loan to the 
sheriff, and the contrary is proved by only one witness, Gray Crowe. 
If there were nothing particular to be said of his deposition, it is the 
constant course of the Court to refuse a decree upon the testimony of a 
single witness, unsupported by circumstances, against the answer, di- 
rectly responsive to the bill. But it is almost impossible to believe the 
witness; without the contradiction. The transaction deposed to is, to 
say the least of it, most extraordinary. That a needy man, whose negro 
had been sold under execution, and who had the surplus money offered to 
him, should loan it to the sheriff without taking any security therefor, 
and this after application made by him for the money, cannot readily 
be credited without the testimony of more than one witness, uncorrobo- 
rated in any manner. 

But besides this, the plaintiffs come too late here. They ought 
(451) to have filed their bill of discovery pending the suit at law. After 
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a trial there, which they resisted upon the evidence in  their power, they 
cannot come here for a new trial merely because the verdict was unjust. 
I f  the matters alleged be no defense at law, that is a different case; 
for then the discovery ~17ould be of no avail. But if the discovery now 
sought might have availed as a defense at  law (which is the case here), 
then the only excuse for not proving it at law, either by witnesses or by 
a discovery from the defendant, is that the fact mas not then 11-ithin the 
knowledge of the party. The plaintiff has no right to discovery and 
relief in  this Court when by asking the discovery here in due time he 
might have had relief at  law; for that would be altogether changing the 
forum by which facts are to be found i n  the ordinary jurisdietion of the 
courts. A jury is primarily to pass upon legal defenses; and no transfer 
of the jurisdiction ought to be allowed which does not arise from neces- 
sity. Here the plaintiffs admit they had heard of the loan before the 
trial  at  law. Why, then, did they not seek a discovery? Can any reason 
be given except that they wanted to find where the case pinched? 

This, however, i t  may be said, applies only where the bill seeks .relief 
upon the discovery in the defendant's answer solely-where the plaintiff 
puts himself on the defendant's conscience, and not where the relief is 
prayed upon the strength of evidence newly discovered. I n  the latter 
ease the party relies upon his proof. I admit the difference. But it will 
not help these plaintiffs, because i t  does not appear in  the evidence when 
they came to the knowledge of what the witness knew. As.1 have 
just said, equity does not interfere merely to prevent injustice, (452) 
but only upon the ground that the party had it not in  his power 
to have justice done him. H e  had that power, if he knew of the existence 
of the witness and what he would swear. I t  is, therefore, a material 
allegation, in  every such bill, that the plaintiff was ignorant, at  the time 
of the trial at law) of the existence of the fact or of the witness by whom 
he can now prove it. And like every other material allegation, it must 
be proved. This may be always done, at  least as to this purpose, by 
examining the witness as to the period of his communicating to the party 
his knowledge of the fact, as well as by examining him as to the principal 
point. Here nothing of the sort has been done. Crowe merely proves 
the loan by the defendant, and does not say one word why he kept i t  
secret during the suit at  law, nor when he told the plaintiffs. For any- 
thing we can know) he was purposely kept back, lest a Rutherford jury 
might not think fit to credit the very singular account he gives of the 
transaction. 

PER CURIAM. - Bill dismissed, with costs. 
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TRUSTEES O F  T H E  ORGAN MEETING-HOUSE V. WILLIAM 
SEAFORD ET AL. 

A court of equity will not, upoil a dispute respecting the title to church prop- 
erty, decide a religious controversy between its members. 

From ROWAN. The bill charged that in 1786 one Lutric Seffret exe- 
cuted a deed of conveyance, for a valuable consideration, "to the elders 
and trustees. and their successors in office. of the Lutheran Conrrreaation 

U "  

belonging to the Second Creek Organ Meeting-House," for a tract of 
land on which a meetinghouse was afterwards erected; that under the 
said conveyance the predecessors of the plaintiffs had entered and 
enjoyed peaceable and uninterrupted possession of the premises, for the 
purpose of divine worship according to the Lutheran form, until 1820, 
when i part of the members composing the Lutheran Church adopted a 
general synod, a form of church government previously unknown to the 
Lutheran Church; that the defendants, in 1820, were elected elders, 
deacons, and trustees of the Organ Church, in the belief that 
they would faithfully adhere to the form of church government (454) 
established by their ancestors; that in violation of the trust 
reposed in them, the defendants had sent delegates to the general synod, 
and had excluded from the meeting-house several clergymen regularly 
ordained according to the Lutheran form, and also the plaintiffs and 
those by whom they were appointed, all of whom adhered to the old form 
of church government; that in 1826 the plaintiffs were duly elected and 
ordained as trustees, elders, and deacons, by a constitutional number of 
those adhering to the primitive church. The prayer for relief was 
general. 
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A copy of the deed was filed as an exhibit. I t  conveyed the land in 
dispute, for the consideration of £5, to "the trustees and elders, and their 
successors in office, for the Lutheran Congregation belonging to the 
Second Creek Organ Meeting-House," but was absolute upon its face, 
not specifying any particular purpose to which the premises were to be 
appropriated. 

The answer denied that' the plaintiffs had been duly elected elders 
and trustees of the Organ Church Congregation, and alleged that at the 
time of this pretended election the defendants were acting trustees and 
elders of the church, and that the plaintiffs, and those whom they repre- 
sented, constituted a very small minority of the members. These allega- 
tions were fully supported by the testimony. 

Nash for plaintiffs. 
Gaston for def endamts. 

HALL, J. I t  appears that the Organ Meeting-House was erected by 
its members; that the land on which it stands was conveyed to its trustees 
and elders by the grantor, for the consideration of £5. Whether that 
sum was the full value of the land does not appear. Nor does it appear 
that the grantor belonged to that church, or  professed the same tenets 

which they held. There was no condition annexed to the grant, 
(455) the observance of no rules of faith, nor church discipline, nor any 

rules for the government of the church prescribed or enjoined. 
I t  was simply a conveyance of the land for a valuable consideration. 
And as long as the church exists, particularly since the passage of the 
act of 1796 (Rev., ch. 457)) the church will hold the land. Whether the 
grantor would have any claim to it in case the church were to become 
Mahometan or Pagan, or profess their belief in the heathen mythology, 
I am not now, nor shall I ever, be called upon to give an opinion.' I am 
also spared from giving any opinion, provided they worship Almighty 
God according to the dictates of their own conscience. (See section 19, 
Bill of Rights.) But I am free to give the opinion that as long as their 
religious tenets and devotions are confined to the sphere of Christianity, 
the grantor can have no claim, whether the conveyance shall be con- 
sidered to be made upon a valuable consideration or whether it shall be 
considered to be a donation. If the grantor has no right, on what foun- 
dation does the plaintiff's claim rest? I t  appears that they are seceders 
from the church, and are not the trustees or representatives of i t ;  that 
they were a minority of the members before their secession. Had they 
remained in the church, they must have yielded to the government of 
the majority. Much less can they have any control over it when they 
are no part of it. I t  is a rule applicable to aggregate corporations or to 
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societies that the will of the majority must govern. A contrary rule 
would be as absurd as to say that a lesser number contained more units 
than a greater. 

With respect to the allegation made by the plaintiffs that the defend- 
ants, or the church which they represent, have strayed from the true 
faith, or that errors have crept into the church government, the answer 
is that on that question it is not for them nor this Court to decide. I t  
might be more than difficult to qualify any earthly tribunal to decide it. 
As the plaintiffs are not members of the church, they cannot 
claim to control it, more than any other persons who are not con- (456) 
nected with it. 

PER CURIAM. Bill dismissed, with costs. 

BARDEN TOLAR v. NEHEMIAH TOLAR. 

If a voluntary deed, fairly obtained, is destroyed by the donor before regis- 
tration, a court of equity will compel him to convey the same property to 
the donee. 

From WAYNE. The plaintiff alleged that his father, the defendant, 
being willing to advance him in life as well as to repay him for services 
rendered, in February, 1824, conveyed to him in fee simple 100 acres of 
land and also six slaves; that the deed was delivered by the defendant 
to the plaintiff, and was by the latter deposited for safe keeping with one 
Hopton Coor; that the defendant afterwards, by some contrivance, got 
possession of it and destroyed it. 

The prayer was that the defendant might be compelled to execute to 
the plaintiff another deed for the same property. 

The defendant denied every allegation of the bill as to the execution 
of the deed, and averred that he was very illiterate, and also old and 
infirm; that he had once executed a will, which he supposed was the 
paper mentioned by the plaintiff, by which he divided all his property 
equally among all his children, and insisted that to be the only instru- 
ment he had ever executed disposing of his property; and that if it was 
not a will, it had been falsely read to him. This he admitted had been 
destroyed. 

Upon replication, many depositions were taken, a statement of (457) 
which will be found in the opinion of the Court. 

Mordecai, wi th  whom was Devereux, for plaintif.  
Gastom for defendant. 
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HALL, J. The plaintiff does not call upon the Court for its assistance 
to supply any defect or rectify a mistake in the voluntary deed of gift 
which is the subject of the present dispute, but to restore to him the 
evidence of a legal title, the deed of gift of which he has been deprived 
(as is admitted in the answer) by the defendant's own conduct. 

I t  appears that the defendant was an old man, and that his mind 
labored under the infirmities incident to old age. But none of the 
numerous witnesses examined in the case say that he was incapable of 
transacting his business or of making a contract. 

I t  is clear that the deed of gift was not executed with precipitancy, 
but with some deliberation. Arthur Jones states, in his deposition, 
that he saw the defendant at his father's, and he told him he was on his 
way to Hopton Coor's to get him to write a deed of gift, and that he 
intended to give all his property to Barden, the plaintiff. He  says 
further that he and the family remonstrated with the plaintiff against 
the impropriety of giving all to one child. H e  persisted in his determi- 
nation to do so, and said if Hopton Coor would not write i t  for him, 
he would get some other person to do it. He  would not return until 
he had accomplished it. This happened two or three days before 
the delivery of the deed of gift. Calvin Coor says, in his deposition 
that the defendant went to the house of Hopton Coor, about 20 Feb- 

ruary, 1821; that he appeared to be in his senses; that he 
(458) wrote a deed of gift for him; that he signed it, and that he 

and Hopton Coor attested it as witnesses; that by the deed of 
gift he conveyed all the land that he had in possession, and six negroes 
by the names of Dorcas, Hardy, Britton, Zeny, and Jonas; that the name 
of the other negro he does not recollect; that the deed was read over to 
the defendant; that he expressed his satisfaction with i t ;  that it was 
delivered to Barden Tolar, the plaintiff; that he told the plaintiff to go 
and have it recorded, but that in consequence of something Hopton 
Coor said, the defendant observed it would be time enough to have it 
recorded after his death, and told plaintiff to let Hopton Coor keep it, 
upon which the plaintiff delivered i t  to IIopton Coor. In  the most 
important facts stated by this witness he is supported and corroborated 
by the testimony of Dorcas Coor. Arthur Jones states that in a short 
time afterwards he saw the defendant and was told by him that he had 
executed the deed of gift, and that it was left with Hopton Coor. 

At this stage of the inquiry it may be assumed that title to the prop- 
erty contained in the deed of gift became vested in the plaintiff; for 
although i t  had been placed in the possession of Hopton Coor, i t  had been 
previously delivered to the plaintiff, and his placing it there was his 
own act. The title to the property had previously passed to him. That 
act was not obligatory upon him. He might have had it recorded when 
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he pleased. Several depositions have been read to prove that the de- 
fendant, on several occasions, declared that he had conveyed all of his 
property to the plaintiff, excepting perhaps his hogs, chickens, etc., and 
that he had no right to exercise acts of ownership over it. Other depo- 
sitions have been read to  prove that he did, on various occasions, ex- 
ercise acts of ownership over it, and treated i t  as his own. These circum- 
stances relative to the management of the estate prove nothing on either 
side. I t  mas natural, when father and son lived together, that 
each of them should occasionally use the property and treat i t  (459) 
as if it was his own. 

I t  does not appear that after the defendant had regained possession 
of the deed of gift, and destroyed it, which was a few days after he ex- 
ecuted it, that the possession of the property was in  any respect changed 
until the plaintiff left his father's and went to live by himself. Until 
then, the possession accompanied the title, whether it was in  the father 
or in  the son. After their separation, i t  does not appear that the father 
had such an adverse possession of either the land or negroes as mould 
give him a title under the statute of limitations. 

Depositions have been read to prove that the plaintiff himself did not 
consider that he had a right to the land or negroes. Some of the depo- 
sitions say that the plaintiff was an ignorant man. Perhaps he might 
have thought that his title was divested by the destruction of the deed 
of gift. I f  such was the case, his misconception of his rights should not 
injure him. I t  is admitted by the defendant in  his answer that some 
days after the execution of the deed of gift by him, he went to Hopton 
Coor's house and applied for i t ;  that Dorcas Coor delivered it to him, 
and he destroyed it. 

From an examination of the whole case, I am of bpinion that the de- 
fendant be decreed to convey to the plaintiff all the land that he mas 
possessed of a t  the date of t h l  deed of gift, and that the master ascertain 
the identity of i t ;  that he also convey to him the six negroes, with their 
ihcrease since the date of the deed of gift ;  that he ascertain the name 
of the sixth negro, not recollected by Calvin Coor, and that this con- 
veyance be made by such a deed as the master shall approve, without 
warranty. 

PER CURIAM. Decree accordingly. 

Cited: iVo.rris v. Ford, 17 N .  C., 418; Tate ?I. Tate, 21 N. C., 23; 
Thomas v. Thomas, 32 N. C., 125; Plummer v. Baskerville, 36 N. C. ,  
268; Smith v. Turner, 39 N.  C., 441; Walker v. C'altraine, 41 N.  C., 82; 
Grump v. Black, ibid., 323 ; Tyson v. Harrington, ibid., 331 ; Brendle 
v. Herren, 88 8. C., 386. 
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THOMPSON v. APPLEWHITE. 

(480) 
WILLIAM THOMPSON ET AL. v. ELISHA APPLEWHITE. 

1. A plaintiff who claims under a will which is not admitted in the answer 
must produce it, or a copy of it, at the hearing, or account for its loss. 

2. One who claims under a will which is not established must have all the 
persons interested to contest it before the court. 

From WAYNE. The bill charged that the defendant, in 1801, made 
an entry with the entry-taker of .Wayne County; that before a grant 
issued thereon he agreed to convey the land thus entered to his father, 
John Applewhite, and executed a bond by which he bound himself to 
have the entry surveyed, and, after obtaining a grant, to convey it to his 
father; that the defendant had perfected his title to the land, but in 
consequence of the father's death, the dgfendant never had conveyed the 
land according to his agreement; that John Applkwhite by his will 
devised the land above mentioned to his son, Isaac, who was also dead, 
leaving the plaintiffs his heirs at law; and that the defendant had 
refused to convey the land either to Isaac or the plaintiffs. The prayer 
was for a conveyance to the plaintiffs. 

The defendant admitted the entry as charged in the bill, and that a 
grant had issued to him, but denied the execution of the bond to his 
father as alleged in the bill. He  admitted that long after the issuing 
of the grant, his father being then very old and on his deathbed, Isaac, 
the ancestor of the plaintiffs, proposed to him, the defendant, that as the 
land had always been occupied by their father, and .was supposed to have 
formed a part of his home plantation, that the defendant should execute 
a bond to make their father a title thereto; that for the ~ a k e  of preserv- 

ing the peace>of the family, the defendant did then execute a bond 
(461) to his father, with a condition to make a title, not to his father, 

but to his brother, Isaac. But he averred that no other consid- 
eration passed to him upon 'executing this bond; and shortly thereafter 
i t  was by the father, with the consent of Isaac, canceled. The defendant 
admitted the devise of his father to Isaac of the home plantation, but 
denied that the land in dispute formed any part thereof, or that i t  would 
have passed by the will, supposing the father to have had title thereto. 
He averred that John, the father, left two other children besides the 
plaintiff and himself, and contended that if the father had title thereto, 
the plaintiffs were entitled to only one-fourth thereof, as it did not pass 
under the will of the father. 

A replication was taken to the answer, and several witnesses were 
examined, whose depositions were read at the hearing. But there was 
no copy of the will of John, the father, filed as an exhibit; it was said 
to have been lost after probate, but before i t  was recorded; but there 
was no proof of this fact. 
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Mordecai, with whom was  Devereux, for plaictiff 
G a s t m  for defmdant.  

HENDERSON, C. J. Proof of the devise to Isaac is indispensable to 
support this bill. I f  the fact be, as charged in the bill, that the condi- 
tion of the bond was to make title to the father, most certainly he who 
claims as his devisee must show a devise. I f  i t  be, as insisted on in the 
answer, that the condition was to make title to Isaac, the circumstances 
attending its execution prove most clearly that such condition was intro- 
duced as ancillary to the will. So far, therefore, the condition was 
testamentary, and fell to the ground either by revocation of the will or 
if the will was not executed to pass real estate, or by any other 
cause which rendered the will inoperative. But the weight of (462) 
evidence is in favor of the case made in the bill. Neither the will 
nor a copy is offered i n  evidence; but the answer admits a devise to 
Isaac of the home plantation, but denies that the lands in  question are 
embraced by that description, and there is no evidence to prove that 
they are. The deposition of one witness, taken evidently to another 
point, renders i t  somewhat probable that they are part of or adjoin the 
home plantation; but i t  by no means proves i t  satisfactorily. The depo- 
sitions of the other witnesses state that by the will the lands were 
devised to Isaac. This is giving par01 evidence of the contents of a 
paper without proving its loss, or that it is beyond the reach of the 
party offering it. And, besides, they do not state the words or substance 
of the devise. The bill must therefore be dismissed, for want of proof 
of the fact of the devise. 

The bill is objectionable for want of parties, the heirs of the father, 
as they are interested in  contesting the devise; for if not devised, the 
lands descend to all the heirs. The bill is silent as to who are the heirs, 
and therefore does not make a case proper for a decree. But the answer 
states expressly that there are two other heirs not before the court. I f  
the case made had been supported by the evidence, this defect might have 
been aided by an amendment. But u7e cannot get over the defect in the 
proof. 

PER CURIAM. Bill dismissed with costs, but without prejudice. 
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1. A creditor of an executor who has taken a security for his debt upon the 
assets of the testator with notice cannot hold them against the legatees. 

2. A single act of maladministration cannot be made the foundation of a suit 
against an executor ; but the whole administration must be inquired into ; 
and if the frame of the bill does not permit this, it must be dismissed. 

3. A bill brought by some of the persons entitled under a residuary clause in 
a will, without making the others defendants, or accounting for the omis- 
sion, cannot be supported. 

From LINCOLK. The bill was filed by three of the infant children of 
William Huson. I t  stated that their father by his will devised as fol- 
lows: "I will that my wife, Mary Huson, shall have such part of my 
land as she, with her children and negroes which are left to her, can 
attend under crop annually, during her natural life or widowhood, and 
the balance of cleared land I will that it be rented out annually by my 
executors until my children come of age to take it into their own posses- 
sion. As to my negro woman, Tempe, and my two negro boys, Stephen 
and Leo, my will is that these negroes be hired out annually, an& the 
moneys arising from their hire be appropriated to schooling my children, 
or as much of i t  as may be necessary to give them a good English educa- 
tion, and the balance of the said hire (if there be any) shall be reserved 
to meet accidental occurrences (the death of slaves specifically be- 
queathed), if these should happen; if no such occurrence should arise to 
call for a particular distribution of the above moneys, then and in that 
case my will is that it be equally divided among all my children; and I 
will that these negroes directed to be hired out be hired until nly young- 
est child comes of age; after this, they shall be equally divided among 

all my children." That all the executors, except Mary Huson, 
(464) the mother of the plaintiffs, refused to qualify, and that she alone 

proved the will; that she wasted the estate, and married one Frid- 
dle, who was made a defendant; that Friddle executed a lease to McKen- 
zie for the land, and also hired to him the two male slaves mentioned in 
the will, as a security for a debt; that this lease and hiring were in 
fraud o$ the trust reposed by the testator in his executrix, the wife of 
Friddle, and that the plaintiffs did not receive from the rents of the 
land and the hire of the negroes that education which their father 
designed they should have, as i t  was entirely consumed in  paying 
Friddle's debt to McKenzie. The prayer was that the land and slaves 
might be surrendered by McKenzie, and rented and hired by the master, 
for the purpose of educating the plaintiffs. 
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The will of Mason Huson was filed as an exhibit, and it appeared 
from it that he left six children, and his wife enciente with another, to 
five of whom, and the one unborn, he had bequeathed the residue of his 
estate, as a daughter, Elizabeth, had been provided for by her grand- 
father. 

The defendant McKenzie, who alone answered, admitted the convey- 
ance by Friddle as charged in the bill, but insisted that he was not 
accountable for a waste of the assets committed by Friddle or his wife. 

Gaston for plaintifs. 
No counsel for defendants. 

RUBFIN, J. The bill is filed for the purpose of setting aside a con- 
veyance ma& by Friddle and wife to the other defendant, on the ground 
that the executors fraudulently conveyed, in payment of a private debt, 
the estate of their testator, which they held by the express terms of the 
will, in trust for the children of the testator. The Court has looked into 
the will and the answer of McKenzie, and i t  thence appears plainly 
enough that the deed cannot stand unless upon the general 
accounts of the estate, debts of the testator or a balance due the (465) 
executrix shall be found to justify such a disposition of the 
property as has been made. Upon the merits, as now indicated, there 
would be no hesitation in decreeing the relief prayed. But the will itself 
is so fatally defective that nothing can be made of it. The will carries 
the rent of the lands, and the negroes, and their hires and issues, first to 
the  education of the children, and then into the general residue of the 
estate, after snaking up such losses as might occur in  the legacies by 
the death of the slaves specifically bequeathed; and the will shows five 
children, besides Elizabeth (who is excluded from the residue) and the 
unborn child of which the testator thought that his wife might be 
enciente. The bill is brought by only three of the children, without 
making any of the other parties, or assigning a reason for the omission, 
and i t  prays simply that this conveyance may be declared void and the 
estates conveyed to some other trustee. 

I t  is impossible that isolated acts in the course of an administration 
can be made the subjects of a suit. Their merits cannot be determined 
without going into the whole estate, and there is nothing in  the pleadings 
to cover such an extended inquiry. The Court cannot permit litigation 
to be multiplied by splitting up a maladministration into all its par- 
ticulars, and making each the subject of a suit. The whole forms but 
one trust and subject of litigation. Parties under such a practice as is 
attempted, would be ruined by costs, and the court harassed continu- 
ally by repeated investigations of the same matter. Besides, all the 
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parties in interest must be before the court. How can we declare the 
conveyance void, and deprive the executors of thq trust, and appoint 
another trustee, without knowing the wishes of the other legatees? If ,  
indeed, a formal party alone were waiting, the Court might overlook it, 

or send the case back, to haw the defect supplied. But here the 
(466) cause is brought to a hearing upon a bill so entirely founded on 

a misconception, and defectively framed, that i t  is incapable of 
amendment, without making a new case altogether. 

PER CURIAM. Decree that because it appears from the will of Mason 
Huson in the pleadings mentioned that there are, besides the plaintiffs, 
other residuary legatees, who by said will are entitled to shares in the 
testator's estate, and particularly in the portions of it in controversy 
in this cause, and they are not made parties to the suit, nor any reason 
assigned for the omission; and because no general acEount of the 
testator's estate is sought in the bill, or can be taken under it, the bill 
is dismissed with costs. But declare that this decree is without prejudice 
to any proper bill to be brought' by the plaintiffs for such general 
accounts, including the subject-matter of the present bill. 

Cited: Clmcrrk v. E d m y ,  28 N. C., 53; Ward v. Turner,  42 N.  C., 75. 

ALVIA SPEAR v. BEZALEEL GILLET. 

Where, upon a contract by copartners, made in Virginia, the bond of one was 
taken to secure the partnership debt: I t  was held, that if by the law of 
that state the contract be joint, the execution of the bond extinguished 
the debt; if joint and several, that it was no merger of the simple con- 
tract debt against the other partners; and as the creditor had a plain 
remedy against them at law, a court of equity could not aid him further 
than by a discovery; and this although he averred that the bond was 
executed in the copartnership name by one copartner in ignorance on his 
part that it did not bind the copartnership. 

From WAEE. The case made by the bill was that the plaintiff, a 
resident of Virginia, in 1819 sold to a copartnership, which he then 
thought consisted of Leonard Merriman, John Merriman, and David 

Billet, a quantity of goods; that being ignorant of the rule of 
(467) law that one partner could not bind the copartnership by deed, 

he took from Leonard Merriman, who made the purchase, an 
instrument signed and sealed in the copartnership name; that being 
advised that the other partners were not bound by the bond executed by 
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Leonard Merriman, the plaintiff commenced an action against him alone, 
and had, upon final process, imprisoned him; but being entirely insolvent, 
he had been discharged under the insolvent laws ; that since the discharge 
of Merriman, the plaintiff had discovered that the defendant was also a 
member of the copartnership of Merriman &: Gillet. 

The bill prayed for a discovery, and that the defendant might be de- 
creed to pay the plaintiff the amount of the bond executed by Leonard 
Merriman. 

An answer mas filed and proof taken, but summary of them is un- 
necessary. 

'W. H. Haywood for plaintifl. 
Gaston & Devereux for defendant. 

RUBBIN, J. A very evasive answer in  this case raises a strong sus- 
picion in my mind that the defendant was a partner, which is fully 
confirmed by the proofs. I should therefore be pleased, if I could, to 
make him liable to a debt which he justly owes; and especially since the 
nature of his defense here has held up the case until i t  is too late to sue 
at  law. But I believe there is no ground for this Court to relieve on, 
and the bill must be dismissed. 

I f  the contract is to  be regarded as joint and several, or, although 
made in  Virginia, if i t  can be enforced here, under our statute, by a 
joint or several suit, the bond of Merriman did not extinguish i t  as to 
anybody but himself. That is common doctrine, and is exemplified 
every day in  suits being brought against one joint and several obligor 
after a judgment against another. The remedy at law by assumpsit 
remained against the other partners after Merriman had given his bond. 
I t  is not like a release, which supposes or imports a satisfaction. 
I t  is simply an extinguishment of the simple contract, as far  as (468) 
regards Merriman, and no further. 

I f ,  on the other hand, the contract of partners is by the law of Virginia 
joint, and not joint and several, then it is extinguished altogether by 
taking the bond of one of them; because it is as to the obligor himself, 
and the others cannot be sued without him. I f  the others are sued 
separately, they may plead it in abatement. I f  they are all sued jointly, 
then the bond is a bar. I t  is like the case of a judgment against one of 
two joint obligors; after which the security cannot be further proceeded 
on, and is lost. B r o w n  v. Wooten ,  Cro. Jac., 73. I s  there anything to 
induce equity to interpose? The party has himself extinguished his 
legal remedy for a mere legal demand. The mere loss of a debt does 
not raise an equity. Negligence or mere ignorance does not call into 
action this jurisdiction. That is the party's fault. There must be some 
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accident. fraud, or mistake. When he took the bond of one partner, i t  
is proved that he trusted that one. He cannot say that he is entitled 
to a better security now, because he might have had it at first, if he had 
chosen. R e  made his selection, and must abide by it. I n  the present 
case the bill admits that the defendant was not trusted; for the plaintiff 
did not know him as a partner, and never discovered that he was until 
after judgment against the other. His own folly in trusting a man 
unworthy of it, or in omitting to ascertain whom he had bound for the 
price of the goods before he took a security, by which a part, then 
legally bound, became discharged, cannot be helped. I f  this had been a 
subsequent arrangement, upon any representation that there were no 
other partners at the buying of the goods, or if it were shown that the 

goods were bought under an agreement to conceal the partners, 
(469) and with a view to Merriman's insolvency, the matter would be 

different. That would be a fraud. But here the scope of the 
bill is to get a security, which the plaintiff admits he did not contract 
for, upon the ground that at law he had it without his knowledge, and 
without his knowledge has lost it. There is no such head of equity, that 
I know of. This is not like following the assets of a deceased partner, 
upon the insolvency of the survivor. That goes upon the idea that both 
mere trusted, and each looked to, and the accident of the death of one 
shall not defeat the creditor. But that idea is completely rebutted when 
a several security is originally taken from one of the partners. I repeat 
that the whole ground of the bill is that the plaintiff, in willful darkness, 
made a bad bargain in the exchange of securities. When he gave up his 
remedy at law by his own act, he gave up that in equity, there being no 
fraud. 

HENDERSON, C. J. The plaintiff has come into this Court upon a 
clear case for an action of assumpsit at law for goods sold to a firm of 
which he alleges the defendant was a partner. If, indeed, he had alleged 
that he could not prove the fact of a partnership, and asked for a dis- 
covery to aid him at law, this Court would have granted him the aid 
required, but cannot, where there is a clear legal remedy, give relief. 
The giving of the bond by one copartner certainly does not extinguish the 
simple contract debt as to the other ; for merger, which is an operation of 
the law, never works an injury. The bond could not merge the simple 
contract but as to those who were bound by i t ;  as to them, a written evi- 
dence and higher remedy are given. If,  therefore, a person gives a 
bond for his own simple contract debt, the simple contract debt is 
merged; but not so if he gives a bond for his own bond debt. The 
latter may possibly be given in satisfaction of the former; but there 
is no merger. So if one gives a bond for the simple contract debt of 
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another, the simple contract debt is not merged, and may be (470) 
enforced. I f  a creditor sues one of two obligors or promisors, 
and obtains judgment, the original suit as to the other remains, and is 
not merged in the judgment, and may be sued on as if no judgment had 
been obtained. This is every day's practice and experience. 

PER CURIAM. Bill dismissed, with costs. 

Cited: Horton v. Child, 15 N.  C., 463 ; Fisher v. Pender, 52 N.  C., 484. 

WILLIAM DAVIDSON v. THOMAS L. COWAN. 

A judgment creditor is not affected by notice of a prior unregistered mortgage, 
and is, in this respect, distinguished from the vendee of the mortgagor 
himself. Therefore, the Court will not enjoin such creditor from selling 
the mortgaged premises, under his execution. 

From MECKLEKBUEG. The facts stated in the bill and answer were 
the same as those reported in the cause a t  law between the same parties, 
Cowan v. Davidson, 13 N .  C., 533. The bill prayed an injunction 
against an execution issuing on that judgment, upon the ground that at  
the time the defendant recovered his judgment, as well as when the 
negroes of McCulloch, mortgaged to the plaintiff, were seized under the 
first execution, and defendant had notice of the mortgage, although it 

. was not then registered. 

Gaston for plaintiff. 
Nmh, with whom was Badger, for defendant. 

RUFFIN, J: This cause might well be decided upon its particular 
circumstances; since the agreement of the parties mentioned in the 
pleadings would conclude them, and the judgment at law is upon that 
agreement. 

But i t  may be serviceable to the profession and the com- (471) 

do 
munity generally for the Court at  once to declare the law upon 
the general question made; as the whole Court has a clear opinion on it. 

That question is whether a notice of an unregistered mortgage or 
deed of trust, acquired by a creditor by judgment of the mortgagor, 
before a sale on his execution, affects the creditor and sets up the deed. 
And we think not. There is no equity against a creditor, restraining 
him from using all legal nieans to obtain a preference and ultimate 



satisfaction of his debt. The period of contracting the debt is wholly 
immaterial. One creditor may justly obtain satisfaction, although he 
knows that he thereby deprives his debtor of the means of paying a debt 
previously contracted. Nothing but the actual divesting of the debtor's 
estate, or a specific valid lien on i t  at law, can defeat a creditor. If he 
obtains his execution before an elder debt is ripened into judgment, he 
may satisfy himself. If he gets the legal preference by his exbcution, 
before a creditor by a mortgage perfects his title by registration, he may 
likewise satisfy himself. Each has an equal equity, and one has the law. 
H e  may keep it. The case of a purchaser is entirely different. He  has 
no equity if he buys what he knows another cannot rightfully sell. He 
claims under the mortgagor by a contract made in fraud of another. 
H e  is not obliged to lay out his money, and does i t  at a risk. A creditor 
claims against both mortgagor and mortgagee, and is seeking, not to 
deprive another of his rights, but to save himself. I n  such a storm, he 
who can lay hold of the plank by getting the advantage at law shall not 
be deprived of it. As against a creditor, the deed is not valid until 
registration; and if it be not registered before the testa of the creditor's 
execution, i t  does not stand in his way. 

PER CURIAM. Bill dismissed, with costs. 

Cited: S m i t h  v. Castrix, 27 N. C., 521; Dewey v. Li t tk john,  37 N. C., 
503 ; Hicks v. Skinner, 71 N. C., 540. 

WILLIAM M. WALL ET &. V. DUKE SCALES, ADMINISTRATOE OP 
ABNER WALKER ET AL. 

An agreement by parol, made before the a$ of 1819 (Rev., ch. 1016), by a 
father, in consideration of the marriage of his illegitimate daughter, to 
settle all his estate upon her husband, herself, and the issue of her mar- 
riage, is binding; and although it does not attach specifically upon any 
portion of the father's property, so as to defeat a purchaser with notice, 
yet it will be enforced against volunteers claiming under him; f o r  though 
the relation between the father and the illegitimate daughter is not a 

c a  

sufficient consideration to raise a use, yet the intervention of the husband 
extepds to the wife and the issue. 

In executing such an agreement, care will be taken of the interest of the 
issue; and the husband submitting, the estate was limited to him for life, 
with a power to make advancements upon the marriage or  full age of the 
children, with remainder to the issue, as tenants in common, and cross- 
remainders between them, upon their death under age and unmarried. 
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From ROCKINGHAM. The plaintiffs alleged that the intestate, Walker, 
had an illegitimate daughter, called Elizabeth Covington, to whom he 
was much attached, and who had been reared by him in his own house; 
that when the daughter attained a proper age, Walker was very desirous 
to see her respectably married; that the plaintiff Wall, being in every 
respect a suitable match, paid his addresses to the daughter, and was 
informed by Walker that in the event of the marriage, he,.Walker, 
would at his death give the plaintiff Wall all his estate; that in pur- 
suance of the agreement thus made, a marriage was solemnized between 
the plaintiff Wall and Elizabeth Covington, the daughter; that she was 
dead, leaving the other plaintiffs the issue of the marriage; that Walker 
had died, without lawful issue and without making any settlement of his 
estate, pursuant to his agreement with Wall, and that administration 
upon his estate had been committed €0 the defendant Scales; that he 
was seized of a valuable real estate, which had descended to the other 
defendants, his heirs at law. 

The plaintiffs prayed an account of the real and personal (473) 
estate of Abner Walker, and that it might be settled in pursuance 
of the agreement set forth in the bill; the plaintiff Wall submitting to 
any apportionment of i t  between him and the other plaintiffs which 
might be directed. 

The defendants did not admit nor positively deny the agreement set 
forth in the bill, but held the plaintiffs to proof thereof. 

Many depositions were read at the hearing, which will be found 
stated in the opinion of the Court. 

Gastolz for plaintifs. 
Nash, contra. 

RUFFIN, J. The bill is filed to obtain the specific execution of a 
contract between the intestate and the plaintiff William M. Wall, upon 
his marriage with Elizabeth, a natural daughter of Walker. I t  is 
alleged in the bill that Walker agreed, with a view to the marriage, and 
in consideration of it, to give all his estate, upon his death, to Wall and 
his wife. 

The bill charges that Elizabeth was Walker's daughter, and that he 
was unmarried, and had no other issue; that he acknowledged her; took 
her from her mother in tender infancy and received her into his own 
house, where, being a man of good estate, he bred her up genteelly; that 
when she grew up, he frequently expressed his wish that she should 
marry respectably, and declared that if she married to please him, he 
would settle all his property on her at his death. I t  further charges that 
the plaintiff addressed her for a considerable time with the knowledge 
and approbation of her father, and married her with his free consent. 
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(474) A question might arise on the case thus stated-which is fully 
supported by the proofs taken on both sides-whether a man 

who holds out a natural daughter to the world as the future successor 
to his estate, for the sake of advancing her in society and marrying her 
respectably; who encourages the addresses of a young man of good 
property and standing, without conling to some specific understanding 
with him. that those expectations naturally arising from his conduct must 

\ be still regarded as dependent upon his good will and bounty, can be 
allowed afterwards tb treat such declarations as mere expressions of 
affection, and not binding on him. The case of the young people is 
much stronger in this point of view than if the daughter were legiti- 
mate. Then such general declarations might be referred to the succes- 
sion by law, which would render unnecessary any act of the parent. But 
all the parties here knew that some act was indispensable, and that there 
was no possibility of the estate going as contemplated, without a settle- 
ment or contract of some sort. It is to be expected that, upon marriage, 
every person of either sex has a care for some provision for the .family. 
They ought to do so. I n  ordinary instances this may be deemed suffi- 
ciently secured by the natural affection of the parent and the descents 
and distributions by law in cases of intestacy. But where an illegitimate 
is concerned, nothing but a contract is any guarantee. This raises a 
strong presumption that such declarations were intended to procure an 
advantageous match; that they did raise expectations, as designed, and 
that the marriage took place on the faith of them. I t  mould be a mate- 
rial inquiry whether the father should be allowed absolutely to disap- 
point them. Would i t  not be a fraud on the marrying parties, and 
through them on the issue? T a  aroid that, would not the Court be 
obliged to hold such a contract? But the case does not depend upon 
implying a contract, as there is full evidence that one was expressly 

made a short time before the marriage. 
(475) I t  is to be remarked that the transaction occurred in 1816, and 

of course before our act requiring all contracts for the sale of 
land and slaves to be in writing. Happily, no such controversies can 
now arise where the fact of the contract and its terms will not more 
explicitly appear than by uncertain and contradictory par01 testimony. 

But in  few instances could p a r d  testimony b(1 more consistent and 
satisfaciorg than in the present. Almost every oce of the numerous 
witnesses in  the cause proves that Wall had visited the young tvoman at 
her father's, and had been engaged to her for a considerable tirne. This 
was not only known to Walker, from his own observation, but Wall had 
mentioced i t  to him, and obtained his consent. The marriage did not 
immediately take place, and, unfortunately, the parties became too inti- 
mate, and the daughter became pregnani. 
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John Scales, who married a niece of Walker, and lived within half a 
mile of him, says that the marriage took place on Thursday, and that 
on the Sunday before he was at Walker's, when the latter first dis- 
covered his daughter's situation. Wall was immediately sent for, and 
came. Walker seized his gun, and swore he would kill him, to which 
the other replied, "Fire away; I am not afraid of your gun; but I am 
not to be forced into measures." The gun being taken away, Walker's 
passion subsided. R e  wept, and calling for his daughter, sat down and 
took her on his knee, and made Wall sit beside them. He then said, 
"You have ruined my happiness. Did I not tell you, when you spoke to 
me for my daughter, that I had willed her all my estate? Will you 
destroy my hopes, and not marry her now? And I now promise you, if 
you will marry Betsey, I will give you all my estate at my death. You 
may come and live with me, and make all you can; all I want is my 
support while I live." Wall replied that he had made no promise to 
his daughter which he did not intend to perform; and said he 
would marry her-and did so that meek. The witness says that (476) 
besides himself, there were present Richard Webster, Joseph 
Alley, Phillip Alley, and a female named Crawford; that Webster was 
the person who sent for Wall, and had gone before he, Scales, got to 
Walker's, and that Wall and Webster came back together. 

Many depositions have been taken to prove frequent disagreements 
between Walker and Wall. They establish that Walker made two wills 
in favor of Wall and his family, and destroyed both, while displeased 
with Wall; that they twice separated, and that Walker declared he would 
leave them nothing. Wall's wife died shortly before her father, and the 
old man himself died after a very short illness. There is also evidence. 
and a great deal of it, respecting the possession of a tract of Walker's 
land on which Wall built a mill, and whether that was built out of the 
funds of the one or the other. The whole of these proofs are laid out of 
the case, because the circumstance itself is only material as denoting the 
existence and nature of the original agreement, and is not sufficient, if 
established, according to the wishes of the defendants, to repel the mass 
of direct proof of the agreement. And, on the other hand, it is not 
needed by the plaintiffs to support their witnesses, who speak to the 
agreement. 

The witness John Scales further states that hearing Walker was sick, 
he called to see him; found him very ill, and uneasy because he had no 
will. H e  said that he wished Betsey's children to have his estate; that if 
he had succeeded in his attempt to legitimate her by act of Assembly, 
that would have secured i t ;  and that he had intended making another 
will. But he still hoped that the contract made with their father before 
marriage would carry the estate. Walked died the next day. 
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The answers do not admit or positively deny the agreement. But 
this witness, if credible, proves it clearly; and also proves that its recog- 

nition was the last act of the father's life. 
(477)  attempt,^ are made to discredit Scales. Two persons speak of 

his general character being bad, while many others prove it to be 
very good, and that if the agreement be not established, his wife's 
mother, being Walker's sister, has a large share of the estate. An effort 
is made to contradict him. Webster says that he did not see Scales at 
Walker's; that Elizabeth, without her father's knowledge, desired him 
to go for Wall, whom he found at his father's, and to whom he delivered 
the message, stating the discovery which had been made. He says that 
Wall said he did not believe that to be her situation, but went, and on 
the way declared that he would perform all his promises. Upon getting 
to Walker's, he met Wall at the porch with his gun, and threatened to 
shoot him; that the gun was taken away from Walker, and he, Webster, 
went away without going into the house. This was two hours in the 
night. This plainly does not contradict Scales, but supports him, as far 
as it goes. Scales might have been in the house, or he might have been 
at the door, and not seen by Webster in the dark, or attracted his atten- 
tion in the affray. 

Phillip Alley says that he lived at Walker's; that Scales was there 
in the evening, but had gone away before Wall came, he thinks; at any 
rate, that he does not remember seeing them there together. But this 
witness admits that he himself was there, and heard what passed between 
Walker and Wall, and in a second deposition he states the whole sub- 
stantially as Scales does, and in many important particulars literally so; 
as does Joseph Alley, the other person said by Scales to have been there. 
And it is in  proof, by a person who stayed at Scales' on that Sunday 
night, that when he came home he gave his family a recital of all that 
passed, corresponding with his deposition. And Orr, who is one of the 

witnesses, who says Scales' character is not good, admits that on 
(478) Thursday morning, the wedding day, Scales told him the mar- 

riage was to take place, and upon Orr's expressing a doubt 
whether Wall would marry the girl, said he certainly would, for that 
Walker had agreed on Sunday night to give them all his property, and 
then proceeded to relate what he heard pass, as i t  now appears in his 
deposition. 

Divers witnesses speak to Walker's frequent declarations in favor of 
Wall, after the marriage. But it is unnecessary to advert to them par- 
ticularly, because unless very precise in their terms, and appearing to 
be deliberate, and made with a view of having evidence to them, the 
Court would not perhaps decree on more subsequent declarations. They 
might rather be considered as testamentary, than as establishing a 
contract. 284 
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But I will not omit the statements of two other witnesses, who testify 
to conversations in  the intermediate period between Sunday and the 
marriage. The one is John Whitworth, who says that Walker was very 
uneasy at his daughter's situation, and told him that the parties had 
been engaged for a considerable time and that he had promised Wall if 
he would marry her, he would leave them all his estate at his death. 
The other is Richard Wall, the father of the plaintiff. He  says that 
Walker came to his house and applied to him to promote a speedy mar- 
riage, and declared if i t  took place, they should have all he was worth 
at his death. 

Upon this proof the Court cannot but establish the general agreement 
alleged in the bill, that Walker should at his death devise, or in some 
other way settle, his whole property upon the parties to the marriage, or 
their family. 

To the validity of this agreement several legal objections have been 
made at the bar. 

The first is that it was without consideration, since Elizabeth (479) 
was a bastard, whose relation to Walker is not sufficient to raise 
a use. If  this contract rested between Elizabeth and her father, the 
objection would be a good one. But Wall intervenes, and his mar- 
riage is the consideration, and extends beyond himself and embraces 
his wife and children. Parties to marriage agreements may well, and 
generally do, bargain for the wife and issue; because no man chooses to 
be burdened with a family without a provision. 

Another is that the agreement is founded in the criminal seduction of 
the daughter, and was extorted from Walker in a moment of passionate 
grief at her disgrace, and ought not to be enforced. Whether this reason, 
if founded in fact, would reach the children, and not be restricted to 
Wall himself, and so would not benefit the defendants, but only confine 
the relief to a part of the plaintiffs, need not be considered; because the 
Court thinks there is no ground for it in the evidence. If  i t  could be 
seen that the estate was Wall's object; that he obtained the confidence of 
the father, and the affections of the daughter, for the purpose of betray- 
ing both, as a means of securing a settlement; or even after he had 
degraded her, that he delayed to fulfill his engagement for the sake of 
getting a specific contract, which he knew the state to which he had 
reduced the family would compel them to yield, the Court could not 
enforce the contract in  favor of the person who had obtained it by such 
flagitious and deliberate treachery. The extreme impropriety of his 
conduct is fully felt. But as far as we have evidence, we cannot say 
that i t  is not entitled to all the palliation which passion and youth- 
not refined and guided by an elevated sense of honor, and a better educa- 



I N  T H E  SUPREME COURT. 

tion-can give. No deeper and more selfish purpose seems to have been 
cherished by him. H e  was not himself aware of the full consequences 
of the immoral intimacy until Webster communicated the young woman's 
message. H e  promptly obeyed it, expressed his disbelief in it, and 

voluntarily declared his obligation and intention to marry her. 
(480) I t  is true, he did not appear before her father professing that 

penitence which he ought to have felt, nor offering that repara- 
tion that was due from him. Perhaps the violence of Walker put it out 
of his power to exhibit the emotions he felt.. Self-respect was an insuper- 
able obstacle to doing even justice, when demanded at the muzzle of a 
gun, and that in the presence of the woman whom he had promised and 
intended to make his wife. H e  must have been dastardly, as well as 
criminal, if he had said less than "I am not to be forced into measures." 
But as soon as Walker desisted from violence, and mas accessible and 
appeasable, Wall declared himself ready to perform' all his promises. 
There was no hint or insinuation about the estate on his part. All that 
came from Walker himself, and not for the first time, for he said, "I 
have always told you that I had willed Betsey my property. Did I not 
tell you so, when you asked me for her 1" And he has proved a kind and 
affectionate husband, and a provident head of a family. 

The last objection is that this contract has nothing specific in  it, and 
did not bind the property. That is true; but it bound Walker, and his 
heirs and executors. A general covenant to settle lands does not create 
a lien on any particular lands; but it is a debt on the estate. Walker 
could certainly dispose of his property, sell it, and waste the money. 
Purchasers would have a good title, unless they became so for the pur- 
pose of enabling Walker to evade the contract. But volunteers are 
bound by it just as much as if a bond had been given; and there are 
several cases in the books of two persons giving bonds to make the one 
the other's heirs. 

The generality of the agreement, however, makes i t  necessary that i t  
should be considered in  what way the estates are to be settled. The con- 
tract was to give Wall and his wife the estate at  Walker's death. This, 
literally taken, would vest the whole personalty in  Wall. I t  appears 

that Walker made two wills, in one of which he devised to Wall 
(481) himself, and in  the other to his wife and children. mal l  was 

privy to and satisfied with each. The spirit of the agreement 
probably was, as understood by them, that Walker's estate should come 
into the family, and he would have considered himself as fulfilling i t  
by devising to all or any of them. H a d  he done so, it is not certain that 
his disposition would have been disturbed. But as he died without ex- 
pressing his wishes, the Court is obliged to execute the agreement upon 
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general principles, which lead us mainly to the case of the issue of the 
marriage, whose interests must be taken as weighing most with the party 
from whom the estate moves. I n  the present case, too, the difficulty 
is the less because the plaintiff, William M. Wall, submits in the bill to 
take in connection with his children. The nurture and education of his 
children, and the respectability of the family, and their advancement in 
life, when they shall grow up, require that the father should have a life 
estate in the whole, with the power of giving to each of the children his 
or her share, the sons at full age, and the daughters at marriage or full 
age; remainders to the children as tenants in common, with cross- 
remainders between themselves upon their death under age and unmar- 
ried-which will be ordered, unless the parties lay another settlement 
before the Court which will be more to the interest and convenience of 
the family. 

The master must, therefore, be directed to inquire what real and 
personal estate Abner Walker left, and take an account of the same in 
the hands of the administrator and heirs at lam, and of the rents, issues 
and profits; and the defendants, the heirs at law, be decreed to deliver up 
the possession of the lands to the plaintiff, William M. Wall, and, upon 
the coming in of the report to execute conveyances for the specific lands 
therein found, to be approved by the clerk of this' Court, to a trustee 
to be named by the plaintiffs, upon the trusts before mentioned. 

PER CURIAN. .Declare the marriage agreement charged in the (482) 
bill to have been made between the plaintiff and his wife, Eliza- 
beth, of the fbst part, and Abner Walker, reputed father of said Eliza- 
beth, of the other part, that said Walker would devise to or settle on the 
plaintiff and his wife, if they intermarried, his whole estate, real and 
personal, at his death, to be established; declare further, that said 
Walker having died without making any devise or settlement of his said 
estates, this Court will order the same agreeably to equity; and there- 
upon decree that the defendants do forthwith surrender into the peaceful 
possession of the plaintiff all the lands which said Abner died seized of 
or entitled to, and which descended to said defendants as heirs at law, 
and are now in their possession respectively, to be settled as hereinafter 
directed; and order further, that the clerk inquire what particular lands 
descended from said Abner, where situated, etc., and it is referred to the 
clerk to take an account of the rents, etc., and also an account of the 
personal estate of said intestate in the hands of his administrator, and 
report the particulars, after 'allowing just disbursements and charges; 
and decree further, that upon the coming in of said report, whereby the 
said estates shall be ascertained, the same shall be conveyed by proper 
parties to a fit trustee, in trust for the plaintiff during his life, remainder 
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to his four children, with cross-remainders between the said four chil- 
dren, if any of them should die under the age of twenty-one years and 
unmarried, with power to the plaintiff to give to each of the said children 
his or her share or fourth part, the sons respectively upon their arrivaI 
a t  full age, and the daughters respectively upon their arrival at full age 
or marriage; unless in the meantime the parties lay before the Court 
another settlement, etc. 

(483) 
NIMROD LUNSFORD V. JACOB BOSTION. 

1. Although a misdescription of land, as to the county in which it lies, would 
not vitiate in a deed between individuals, it seems that a similar mistake 
in a grant would avoid it even at law; because the grant is founded upon 
an entry and survey, which are to be made by sworn officers in the very 
county mentioned. 

2. But if such misdescription in a grant does not avoid it, clearly an entry 
made in one county, when the land lies in sinother, is void ; and a court of 
equity will not compel another person, who made an entry and obtained 
a grant for the same land, with notice of the former defective entry, to 
convey to the first enterer. 

3. Where the plaintiff averred that land entered by him was situate in one 
county, where he made his entry, and that the defendant had, with notice 
of his entry, obtained a grant for the same land, upon an entry made in 
another county: I t  was held, that if the land did lie in the county where 
the plaintiff's entry was made, his title was purely legal, and the remedy 
at law complete. 

4. A reference is never made to establish a fact put in issue by the pleadings, 
but always relates to some matter supplemental to the relief granted a t  
the hearing. 

From BURKE. The bill was filed in  1820, and the plaintiff alleged 
that in  October, 1811, he made an entry of 640 acres with the entry- 
taker of Burke County, "adjoining his own line, and Jacob Bostion, 
and the Iredell County line"; that on 8 January, 1812, a warrant of 
survey issued to the surveyor of Burke County, which was returned, 
and on 24 November, 1813, a grant of the land, thus entered and sur- 
veyed, was made do him; that the defendant, having notice of the entry 
above mentioned, had in  December, 1811, and January, 1812, made 
entries of part of the same land, with the entry-taker of Iredell County, 
and had, by 'falsely suggesting the land to be vacant, obtained grants 
thereon i n  December, 1812, and that the defendant had taken pos- 

session of the land covered by his grant, and refused to sur- 
(484) render the same to the plaintiff. The bill then averred that the 
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land granted to the defendant was actually situate i n  Burke County, 
and prayed that the defendant might be decreed to be a trustee for him, 
and for a conveyance. 

The defendant in  his answer admitted that after the entry made by 
him, which he averred was in December, 1810, and before a grant issued 
thereon, he heard that the plaintiff had made an entry of the same land. 
R e  stated that he could not answer with absolute certainty whether the 
land was situated in  Burke or Iredell, as the line between the two 
counties had never been properly settled; but averred that according to 
his honest belief i t  was in  the county of Iredell-his entry called for the 
dividing line between the two counties. The entries and grants were 
filed, and from them it appeared that the defendant was correct in his 
account of their respective dates. 

A replication to the answer was filed, and many depositions respecting 
the line between the two counties were taken. A summary of them will 
be found in the opinion of the Court. 

Gaston for plaintiff .  
N o  counsel for defendant.  

RUBFIN, J. The bill is filed to obtain a conveyance of a tract of land 
which the defendant entered in  Iredell County, for which, i n  December, 
1812, he obtained a grant, describing i t  as lying in  Iredell. The plaintiff 
alleges that the land is in fact situate in Burke County, and that before 
the entry of the defendant, and within his knowledge, he had himself 
entered i t  in  Burke, and obtained a grant in  November, 1813. 

Upon that notice, and upon the distinct ground that the defendant's 
entry and grant are void, because the land lies in  Burke, the equity of 
the bill is raised. 

The answer and the defendant's grant show that one of his (485) 
entries was prior to that of the plaintiff. But it is unnecessary 
to discuss the particular circumstances on that point, since the opinion 
of the Court is determined by other considerations. 

The first observation which occurs is that if the principle assumed in  
the bill, that the validity of the entry and grant depends upon the land 
being in the county mentioned in it, be correct, notice is immaterial; for 
the defendant's defective title would not be helped by ignorance of the 
previous valid entry of the plaintiff. On the other hand, if the land 
lie i n  Iredell, and the plaintiff's entry of i t  in Burke be, for that reason, 
void, knowledge of it would not affect the defendant. I f  he knew of it, 
he knew also that i t  was void; for if the entry created no obligation 04 

the State to perfect the plaintiff's title by a grant, i t  could not oblige the 
defendant, in  conscience, to convey to the plaintiff the legal title, which 
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the State had conferred on him. The two titles coming through different 
sets of officers, of whom only one had authority to perform the acts 
necessary to precede the issuing of the grant, they are as distinct and 
independent, in  reference to this question, as if they had been derived 
from different persons. The doctrine of notice is therefore inapplicable; 
and the cause stands upon the intrinsic strength of the respective titles 
of the parties. 

Taking the fact for granted that the land lies in Burke, it may, how- 
ever, be inquired what equity the plaintiff has, or how he gives this 
Court jurisdiction. I f  it be true that a grant for land lying i n  one 
county, which describes it as lying in  another, be void, the plain, direct, 
and complete remedy of the plaintiff would seem to be at  lam. Both the 
matter of fact-the location of the land-and the operation of the grant 
are properly triable there. The plaintiff does not stand upon the equita- 

ble title of his entry only. H e  is armed with a grant, appearing 
(486) to be a legal title, upon which he must recover in an ejectment in 

Burke, notwithstanding the defendant's grant in Iredell, if the 
latter be void. I f ,  indeed, i t  was not void, or even if a court of law had 
held upon an ejectment that, being the first patent, i t  passed the legal 
title, notwithstanding the falsehood on its face, i t  would be a different 
matter. This Court would then inquire into the preferable equity aris- 
ing out of the respective entries. But the plaintiff has not established 
his own title at law, so far  as it depends upon the actual location of the 
land, nor obtained the opinion of a court of law upon the legal operation 
of the defendant's grant. H e  comes here for a decision of both these 
points, though the latter is purely a legal question. His  bill is, in  truth, 
simply an ejectment bill, against the tenant i n  possession, to try the 
strength of two legal titles; of which he pronounces his adversary's 
void. Such a bill cannot be entertained. 

I f ,  however, the Court could perceive that the defendant's legal title 
was not void, and would at  law defeat the plaintiff's, his equity would 
certainly be sustained here, notwithstanding the judgment pronounced 
by himself upon the defendant's grant. I t  is not absolutely necessary to 
the decision of the present case that the legal validity of a grant describ- 
ing the land to be in  a wrong county should be. determined. No con- 
clusive opinion will therefore be given on it. My own impression is that 
such a grant is void. I will not say that mould be the case with deeds 
between individuals; for the county is only a part of the description, and 
might probably be corrected by the more specific description by natural 
or other boundaries. Nor do I think a description in  a grant must in 
all respects be consistent. Ordinarily, ambiguities arising upon evidence 
may be explained in  the same manner, and many rules have been laid 
down for their construction, having respect to the objects called for, and 
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among them the most conspicuous, permanent, and least decep- (487) 
tive. But the county in which the land lies seems. under our 
statutes, to be of the essence of the description in a patent. The 
State has a right to know what land she grants, and where situate, and 
that she grants it upon the representations, under oath, of her proper 
and responsible officers. I t  is true that in general a court of law cannot, 
i n  a collateral proceeding, look behind the grant into any irregularity in  
obtaining it. I t s  validity must be put directly in issue. But this objec- 
tion arises on the face of the instrument, and relates to the thing con- 
veyed, in  terms, by it. The grant follows, in  the description, the plat 
and survey, of which duplicates are required to be filed in the Secretary's 
office, and one appended to the grant, as a part of it. This survey can 
be lawfully made only by the surveyor of the county in which the land 
lies, to whom the entry-taker of that county issues a warrant. By the 
act of I??? (Rev., ch. 114) an entry-taker is appointed for each county, 
with whom "any person may enter a claim for land lying in  such 
county." The entry is to be made "in writing, setting forth" (among 
other things) "the name of the county in  which the land is situate." 
With that entry-taker caveats are to be lodged, and upon his certificate 
they are to be tried on the premises by a jury of the same county. I t  
cannot be held, I think, that a grant purporting to convey lands thus 
entered and surveyed according to lam, by those appearing to be the 
proper officers, should convey the land entered with and surveyed by 
officers who had no authority touching the matter. I t  is of the sub- 
stance of a patent that the iand shouyd appear to be situate in  some 
county; and a reference to those provisions of the statute proves that the 
true county ought to be stated. I f  a grant for land in one county would 
pass land in  another, then the entry upon which that grant is founded 
must likewise be held to be good. This would lead to a vagueness, 
uncertainty, and contradiction in the terms of an entry which (488) 
would defeat the whole purpose of requiring any description in 
the entry, and would entangle titles beyond the ability of man to unravel. 
The county thus forming a material and essential part of the descrip- 
tion in  the entry, expressly required by the statute, i t  must be of the 
like important consequence in  the grant, which is founded on and follows 
the entry in  that respect. I t  cannot, in general, therefore, be departed 
from. And if the land, as described by metes and bounds, cannot be 
found in  the county mentioned, the grant must be inefficacious to pass 
it, by reason of the insufficient and incongruous description. I have laid 
this down as the general rule. I do not suppose it a universal one. I 
can readily suppose an exception to it. Perhaps there may be others. 
I f ,  for instance, an entry were properly made, and a warrant issued, and 
before its execution and the return of the survey the name of the county 
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were changed, or the county divided, and then the survey were returned, 
and followed the entry and warrant, the grant might not be avoided, 
although the land, at  the time of issuing the grant, did not lie in the 
county therein named. But in  that case the land would form a part of 
the same identical territory, under whatever name i t  might be known. 
I n  the case before us that is impossible; for the same spot cannot be a t  
once in  two counties. But, without deciding this point, i t  is a sufficient 
objection to the present bill that the plaintiff has made no attempt to 
have the judgment of a court of law upon this legal question. Until he 
shall have failed there, he has no occasion nor excuse for coming here. 

I f ,  however, a court of law had so decided as to make i t  necessary for 
the plaintiff to abandon his legal title, and, relying upon his entry alone, 

to ask the aid of this Court, i t  would then have to be considered 
(489) how his equity stands on that. I f  the entry be void, i t  gives him 

no equity. The same provisions of the act of Assembly and the 
same reasoning which have been supposed to render inoperative the 
grant, apply with equal and greater force to show the entry to be void. 
I n  one respect the eritry stands on less advantageous ground than the 
grant. The latter is, in each case, issued by the same officers-the 
Governor and Secretary of State. I t s  defect consists in a description 
which is materially false, and cannot be corrected. But the entry is 
defective, not barely in describing the land as lying in  the wrong county, 
but also in  being made with an officer who had no authority to receive it, 
and surveyed by another equally unauthorized. As the entries of the 
plaintiff and defendant are made in different counties, and their calls 
are for the same county line, on opposite sides of it, unless the utmost 
latitude and vagueness of description be allowed, i t  seems to be impos- 
sible that they can ever come in conflict. But  if i n  fact the same land 
has been surveyed under them, the one or the other must be void. Which 
of them i t  is depends upon the question, I n  which county is the land? 
That fact is directly put in  issue by the answer, in  which the defendant 
states that he did "honestly believe" at  the time he entered, and at  the 
time of answering (in 1820), that the land was situate in Iredell, and 
not in  Burke. The burden is thrown on the plaintiff of showing the 
contrary, and he has had full time to do it. Commonly the limits of a 
county, being of general interest, are specifically fixed by lav, designated 
in  surveys made under public authority, and notorious. Such public 
documents, or even a reputation, general and undisputed, and acted on 
by the authorities on both sides of the line, would be prima facie compe- 
tent to establish the line in a private controversy of the present nature. 

But the answer states that the line was never "properly settled"; 
(490) and in  this particular all the witnesses, on both sides, agree with 
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it. The Court will not say that its situation might not be proved by 
witnesses, upon their knowledge acquired by surveys not made under 
public authority nor in  the cause. Certainly, a survey of one or the 
other of the latter kind would be most satisfactory. But no survey of 
any kind appears in the proofs before us. The parties have relied on the 
opinions of their witnesses; and they are given without any sufficient 
grounds on which to found them. One witness barely states that he 
believes the land to be in Burke. Another states that from a survey he 
made, he thinks about 120 acres lie in Burke. But we are not told what 
survey he made, whether of the land or of the county line; if the latter, 
where he began or went to, nor his reasons for adopting either terminus. 
Such evidence is not sufficient proof of an ordinary line between indi- 
viduals-much less a public a i d  disputed boundary. But its feeble 
strength is further impaired by the contrary opinions of the defendant's 
witnesses. Five or six of those declare that before the defendant made 
his entry, "a rough measurement" was made to ascertain the line. 
They all thought the line was in Iredell; and the defendant then entered. 
The fact i n  d i s p u t e t h e  boundary between the two counties-is sus- 
ceptible of clear proof, and ought not to be established upon less proof. 
But  the plaintiff has not rendered his allegation of i t  even probable. 
The Court is therefore obliged to declare that the land covered by the 
defendant's grant does lie, according to the terms of the grant, in  Iredell 
County. 

Counsel for the plaintiff has asked for an inquiry upon this point. A 
reference is ordered to ascertain the mode and extent of the relief which 
the particular circumstances may require, after a decree, upon the hear- 
ing, establishing the right to some relief. Where a mortgage or a part- 
nership is declared, accounts are ordered. Where an agreement 
for a sale under a general description is established, the estate (491) 
may be further identified by a survey. But a fact constituting 
the gist of the controversy, and directly put in  issue by the pleading, 
must be proved before publication. I t  enters into the plaintiff's title, 
and must be established on the hearing; else there is no case upon which 
to institute an inquiry. I t  is never referred to the master whether a 
party can supply a deficiency of evidence to make a case. I f  it were, 
inquiries would be interminable and the final decree indefinitely post- 
poned. Inquiries relate to matters supplementary to the general relief 
decreed on the hearing. I f  the plaintiff had proved that some of the 
land certainly lay in  Burke, but i t  did not appear what part in par- 
ticular, and i t  was deemed necessary to the clearness and precision of 
the decree that such part should be designated by the particular metes, 
bounds, and quantity, a survey would be ordered to establish those facts. 
But  here, no part of the land is shown to be so situated. The plaintiff 
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has therefore failed to prove the case stated in  his bill; and the Court 
cannot supply the deficiency, but must dismiss the bill. 

PER CURIAX. Declare that the land granted to the defendant is not 
proved to lie in Burke County, and is therefore held and deemed to lie 
in  Iredell County. Declare further, that if the land did lie in  Burke 
County, the plaintiff would be without any matter of equity upon which 
to ask the aid of this Court, since he hath obtained a grant from the 
State for the land claimed by him, and may, for anything appearing to 
the contrary, have a direct, speedy, and complete remedy at law; and 
therefore decree that the bill be dismissed, with costs. 

Cited: Douglass v. Galdwell, 64 N.  C., 313; Harris  v. Norman,  96 
N.  C., 63. 

JAMES 0. JONES v. MARMADUKE J E F F R E Y S  AND WILLIAM BOYLAN. 

Where a plaintiff seeks to enforce an equity against law, he can have no 
relief unless the person who has the legal title be a party to the suit. 

From FRANKLIN. The plaintiff alleged that a tract of land, held in  
common by a number of persons, was, under an order of the court of 
equity for the county of Franklin, sold by the clerk and master for the 
purpose of dividing the proceeds among the tenants, instead of making 
a partition thereof; that a t  the sale, he and the defendant Jeffreys pur- 
chased it, and executed their joint bonds to secure the purchase money; 
that the sale was, upon the report of the master, confirmed, but that no 
deed had ever been executed to either the plaintiff or defendant Jeffreys; 
that Jeffreys had become insolvent, and that the plaintiff had been 
forced to pay the whole amount of the purchase money. The plaintiff 
then charged that &e defendant Boylan had purchased of the defendant 
Jeffreys with notice of the plaintiff's equity, and he sought to subject the 
land in the hands of the defendant Boylan to the payment of one-half 
the purchase money. 

Seawell, Badge?; and W .  H.  Haywood for plaintiff. 
Cameron for defendant. 

HALL, J. Upon looking into the bill in  this case, it appears that the 
petitioners who filed the petition in  the county court of Franklin for 
the sale of the land in question, and in whom the title to the land is 
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stated to be, and the clerk and master who sold the said land, are not 
made party defendants to the bill. So that the Court, in  case the allega- 
tions in  the bill were fully proved, could not make a final decree i n  
the case, for want of parties. 

PER CURIAM. Bill dismissed, with costs. 

HENRY STEVENS, EXECUTOR OF LETITIA GARDNER, V. HORACE ELY. 

1. Slaves can only be held as property; and conveyances having for their 
object either their emancipation or a qualified state of slavery are against 
public policy, and a trust results for the donor or his executor. 

2. As where slaves were conveyed in trust to permit them to live together, and 
be industriously employed, and that the donee should exercise a control 
over their morals, and furnish them with necessaries: I t  was  held, upon 
the .face of the deed (HALL, J., d i ssen t im te ) ,  that as the slaves were not 
considered the property of the donee, a trust resulted to the executor of 
the donor, and a conveyance of the legal title was directed to be made 
to him. 

3. Per HENDERSON, C. J., arguendo: Where the legal estate passes, trusts 
annexed to it, which are either illegal or impolitic, are avoided, and a 
trust declared for the donor, or the donee declared to hold discharged of 
any trust, as will best tend to suppress the illegal purpose. 

4. Also, per HENDEBSON, C. J., arguendo: In a will, estates are created by the 
intent of the devisor, however expressed; but to the creation of the same 
estate by a deed certain technical words are necessary. But when the 
estates are created, whether by deed or will, they possess similar qualities ; 
and the same circumstances will in one case cause a trust to result for 
the heir, and in the other for the grantor. 

From BEAUFORT. The plaintiff alleged that his testatrix, intending to 
emancipate her slaves, consisting of a woman and her children, conveyed 
them to the defendant i n  consideration of £5, "in trust that the said Ely, 
his heirs, etc., shall from time to time permit the said negroes and their 
increase to live together, upon his (the said Ely's) land, and to be 
industriously employed, and continue to exercise a controlling power 
over their moral condition, and to furnish said negroes with the neces- 
saries and comforts of life"; that by an endorsement on the deed it was 
agreed that plaintiff's testatrix should have the use of the said 
slaves from year to year, during her life, in  consideration of which (494) 
she covenanted to pay the defendant one shilling for each year; 
that his testatrix, by her will, bequeathed the negroes to her sister, and 
that directly after her death the defendant took them into his possession. 



I N  T H E  SUPREME COURT. [ I 6  

The plaintiff averred that this deed was executed with an intent to 
procure the emancipation of the slaves, and that being against the policy 
of the law, a trust resulted for his testatrix. The bill prayed for a 
reconveyance of the slaves, and for an  account of the profits received 
by the defendant. 

The defendant in his answer denied that there was any trust between 
him and the plaintiff's testatrix to procure the emancipation of the slaves 
conveyed to him; or that he had agreed to hold them in any way but 
that mentioned in  the deed, and insisted that the deed was executed by 
the testatrix from a wish to do him (the defendant) a favor. 

Replication was taken to the answer, and witnesses examined. Among 
them, the register, Mr. Ellison, swore that when the defendant came to 
have the deed registered, he observed that the old lady had conveyed the 
negroes to him for the purpose of having them emancipated. 

A copy of the will of the plaintiff's testatrix was by him filed as an 
exhibit in  the cause. 

NORWOOD, J., on the Spring Circuit of 1829, declared that the defend- 
ant held the slaves as a bare trustee; that the trust was one contrary to 
the policy of the law, and resulted for the benefit of the plaintiff, and 
decreed a reconveyance by the defendant, upon having the consideration 
money refunded to him, and directed an account of the rents and proofs. 
From which the defendant appealed. 

Gaston and Hogg for plaintif. 
(495) Badger and Devereux for defendant. 

HEKDERSON, C. J. Were this donation by will, and the object to 
emancipate, Hccyzvood v. Craven, 4 N. C., 360, is an authority to show 
that a trust results to the heir at law and next of kin. If the object 
be to hold the negroes, not as property, but in  a qualified state of bond- 
age, Huckaby v. Jones, 9 N.  C., 120, shows that a trust also results. 
I t  is unimportant, therefore, to inquire whether the object of the parties 
was that the defendant should emancipate the slaves, or that he should 
continue to hold them in the manner pointed out in the deed. 

[His Honor then stated the declaration of trust as above, and pro- 
ceeded as follows:] These trusts exclude the idea that he should hold 
the negroes as property. And the policy of the law forbids that they 
should be held otherwise. The trust, therefore, falls off, and the defend- 
ant holds them as property freed from the trust, or the beneficial interest 
results to the grantor, or, rather, never was out of her. I shall not 
examine the cases which were cited and commented on a t  the bar. They 
all go to prove that unlawful trusts, motives or intents render the grant 
void or not, as will best tend to suppress the illegal act or intent con- 
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templated. Or if they do not render tBe grant void, they either (496) 
fall off or result as mill best effect the same object. And here it 
is observable that "there is no base design on the part of the maker 
to do an immoral act, to cheat or defraud another. The act is forbidden 
only by the stern policy of the State, necessary to support our institu- 
tions in  regard to slaves; but there is nothing mnlzcm in, se in the act. 
Nor did she attempt to conceal or disguise her object, but place it in her 
deed, to be put on the public records. There is nothing, therefore, which 
forbids this Court to give to her her legal rights. We cannot say that 
her hands are unclean; and thereforeewe will not aid her, or give her 
that which in  strict right she may be entitled to; for sensitive as me are 
and ought to be as to whatever may interfere with our laws on the 
question of slaves, and however severely we may punish and ought to 
punish those who, i n  the most remote manner, attempt to weaken the 
bonds by which we hold them, yet these sensibilities are not roused or 
acted on against a single female who from feelings of kindness towards 
her three or four slaves, or from feelings of conscience, endeavors to 
better their condition, who has acted openly, and who from the publicity 
which she has given to her act did not intend to  offend against the law. 
It is sufficient for her to feel the direct effects of her unlawful act, 
without also subjecting h'er to its indirect effects. This consideration 
frees this case a t  once from the oueration of those cases where a fraud- 
ulent or dishonest grantor comes into this Court to annul his deed. 
Against her merits the defendant has none. H e  is a mere volunteer, and 
now attempts to hold the negroes as slaves in  fraud of his agreement 
with her. Sound policy, perhaps, would require that the slaves should 
be forfeited. But we have no authority to make, only to declare, the law. 

Had  this case arisen on a will, there would not have been even an 
argument attempted to disprove a resulting trust. But being in a deed, 
i t  is said that no such trust arises. And the reason assigned for this 
difference is that in  a will the intent alone is regarded, which shall 
be executed; but not so in a deed. I s  this rule applicable to the (497) 
present case? It is true that certain technical words are required 
by law to express certain intents in a deed: the word "heirs" to denote 
that perpetuity necessary to give a fee simple; the words "heirs of the 
body" to create an estate tail. But in a d l ,  no particular words are 
necessary to denote an intent; any significant words will do. But when 
the intent is thus fixed and ascertained, the thing created possesses the 
same qualities, whether created by the technical words required in a deed 
or the significant words required in a will. A fee simple is a fee simple, 
and nothing more or less, whether created by deed or mill; and the law 
will not permit an illegal estate to be created by either. Nor can an 
estate, which would be illegal if created by deed, be legal because created 
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by will. Neither can qualities b'e given to i t  by one which it is unlawful 
to give to it by the other, or which the other cannot give. That a differ- 
ent rule prevails in arriving at  the intent, that a Gord would create a 
thing in the one which i t  would not in the other, is admitted. But this 
is a rule in  regard to the construction of the instrument. There can 
be no reasons for raising a resulting trust for the heir which does not 
equally operate to raise-one for the  grantor. I t  is said that the heir 
takes all that the ancestor does not devise to another. The grantor 

u 

retains all that he has not given away; and if the grantee cannot take 
the beneficial interest, i t  remains in the grantor; for to every grant there 
must be a grantee-a taker. I t ' i s  said that the nrantor had forfeited u u 

her estate by attempting an  illegal trust. So has the devisor, and his 
heir takes nothing but what his ancestor had at  his death. I t  is said 
the forfeiture is inflicted on him to prevent the commission of such acts. 
Our own feelings, nay, our holy religion, tells us that we are more re- 
strained by punishment to be inflicted on our children for our crimes " * 

than on ourselves. So that policy is on the other side. I cannot, 
therefore, distinguish this case from a similar disposition made 

(498) in  a will. 

RUFFIK, J., concurred. 

HALL. J., dissentiente: This case differs from ordinarv sales in  this: , , 
the vendee is "required, from time to time, to permit the said negroes 
and their increase to live together upon his land, and to be industriously 
employed, and to continue to exercise a controlling power over their 
moral conduct. and to furnish said neuoes with the necessaries and 

u 

comforts of life." And the question is whether this stipulation, request, 
or confidence renders the bill of sale void, and the defendant a trustee, 
so as to be compelled to reconvey the slaves mentioned in  the bill of sale 
to the plaintiff. The question is the same as if the plaintiff's testatrix 
were still alive, and sought for a reconveyance. I f  she could not succeed, 
so neither can he. 

I t  is proper to view the case as it really is, and to consider that no 
other trust is created in  the vendee than that which is expressed in  the 
bill of sale. I n  that trust I see nothing illegal or immoral. I t  is a 
trust, request, or confidence reposed in the vendee-a confidence not 
controllable, or intended to be controlled, by any judicial tribunal. The 
legal title to the slaves passed for a price far below their value. But  the 
vendor stipulated for their good treatment, and reserved the use of them 
to herself for life. 

Therefore, considering the bill of sale to mean nothing more than it 
expresses, I am obliged to say that the defendant cannot be deprived of 
the property i n  the slaves. 
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But i t  is attempted to prove that the bill of sale was made for the 
purpose of having the slaves therein conveyed emancipated; and the 
will of the vendor is produced as, in part, evidence of it. I think i t  is 
unnecessary to notice the contents of the will, because certainly i t  i s  
not e~yidence against the defendant. I t  was made after the date 
of the bill of sale, and contains the declarations of the vendor (499) 
herself. 

The testimony of William Ellison has been taken. H e  says he heard 
the defendant say that the slaves conveyed in the bill of sale by Letty 
Gardener were to be emancipated after her death. This evidence cannot 
be received to raise a trust upon the bill of sale, where none such is 
expressed; although i t  might be received for the purpose of proving a 
fraud in  the defendant i n  procuring the bill of sale to be executed upon 
such secret trust. But  I think i t  insufficient for that purpose, contra- 
dicted, as i t  is, by the defendant's answer. 

Supposing at  the date of the bill of sale i t  was the desire of the vendor 
that her slaves should be liberated at  her death, but she considered that 
to be a forlorn hope, as being against the laws of the country; and that 
she concluded, as the next best thing she could do, to convey them to the 
defendant in  the manner which she has adopted. She certainly had a 
right to do so. I t  might have been more prudent i n  her to insert a 
power of revocation in the bill of sale. But her omitting to do so 
cannot affect the question before the Court. 

Viewing the defendant as the owner of the slaves, if he deviates from 
those duties which the law require8 a master to observe, as by letting 
them hire their own time, he is answerable for such misconduct, as any 
other master is. 

PER CURIAM. Affirmed. 

Cited:  Redrnond v. C o f i n ,  17 N .  C., 441; W h i t e  v. W h i t e ,  18 N .  C., 
267; Sorrey v. Brigh t ,  21 N .  C., 114; T h o m p s o n  v. Newl in ,  38 N.  C.,340; 
Lemmond v. Peoples, 41 N.  C., 140; Grimes v. H o y t ,  55 N.  C., 274; 
Redding  v. Findley,  57 N .  C., 218. 
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(500) 
SARAH GREEN v, WILLIAM BRANTON AND ELIZABETH BRANTON. 

1. New matter, brought forward in the answer as a defense, which would 
have aided the plaintiff had the bill been framed with reference to it, 
cannot be used to sustain the relief sought. 

2. A married woman can be bound as to her land, there being no separate 
estate, only by her deed executed in the prescribed form, or the decree or 
judgment of a court; and if her deed be informal, it cannot be aided. 

3. Where the husband, with the wife's privity and consent, sold her land, and 
she received and enjoyed the purchase money, upon her bill to be relieved 
against an obstacle to her in asserting her right to the same land, her 
fraudulent conduct does not bar her; and an outstanding legal estate, 
which otherwise she had a right to have removed, will not be held up as 
a security for the purchase money. 

4. A wife is in all cases barred by a judgment against her husband and herself, 
obtained during the coverture, unless obtained by a combination between 
the other party and the husband, in fraud of the wife's rights; and if the 
Busband, for his own convenience, declines to defend the suit, the wife 
cannot have the jud-aent reversed simply because it was unjust. 

5. As where the husband and wife were served with a scd. fa. to subject her 
land to her father's debt, and the husband, without collusion with the 
plaintiff, or the administrator, declined defending her interest: I t  was 
held, that the wife was barred by the judgment. 

From PITT. The bill charged that the plaintiff's father, Samuel 
Branton, died in  1800, leaving four children, William, Samuel, Eliza- 
beth, then intermarried with Matthias Holstein of Pennsylvania, and the 
plaintiff, then intermarried with George Green; that the father died 
seized i n  fee of the land in dispute, and intestate; that his two sons 
administered, and received personal assets more than sufficient to pay 
all his debts, which consisted in  part of a debt to one Standley of 
£31 :I, and of a debt to one Curl of £24 :2; that the two sons fraudulently 
bought in  all the personal property under Standley's execution, so that 
there was nothing left to satisfy Curl, u7ho sued on his bond and got 

judgment, though the plea of fully administered was found for 
(501) the administrators, in  consequence of their fraudulent combina- 

tion; that a scire facias issued against the heirs, and a judgment 
was taken against the lands in their hands, on which they were sold, and 
the two sons became the purchasers at  a very inadequate price; that there 
were in  fact personal assets sufficient to pay that debt, but that the sons 
refused to pay it, with a view of buying the land and defrauding their 
sisters of their shares; and that to effect this purpose they combined 
together, and with George Green, the plaintiff's then husband, not to 
make defense to the sci. fa., and for the purpose they gave Green $400, 
in  consideration of which he did not defend the plaintiff's interest against 
Curl's scire facias. 
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The bill then charged that Green was dead; that Holstein and wife 
had conveyed to the plaintiff; that Samuel, the younger, was also dead, 
and that his part of the land had descended to his daughter, Elizabeth, 
who, and her uncle, William, were defendants. The prayer was for a 
conveyance of one-half of the land of which Samuel Branton, senior, 
died seized. 

The answers denied personal estate of the father to the value of Stand- 
ley's debt, and set up a title by deeds made by the father to his two 
sons just before his death, and averred that the sons were advised by 
counsel that those conveyances, being voluntary, would not protect the 
land from creditors; and that apprehending an unjust demand for a 
large sum would be brought against their father by one Stringer, they 
determined not to pay Curl's debt, but suffer the land to be sold for it, 
and purchase i t  in, and thus perfect their title; that the sale was regular, 
and that the sons bought fairly. All collusion with George Green was 
denied, but i t  was admitted that he complained that the father had 
given all his land to his sons, and that to satisfy him for his disappoint- 
ment, they gave him $400; but the period of that contract was not stated. 
The defendants relied upon the opportunity of defense to the scire facias, 
and insisted on their title under the execution sale. 

Replication was made to the answers, and proof taken; but a (502) 
statement of it, and copies of the deeds, are not material to the 
point decided by the Court. 

Gaston for plaintiff. 
Hogg for de fendads .  

RUFBIN, J., after stating the case: The deeds made by the father are 
among the exhibits, and are so defectively drawn as to be wholly in- 
operative. Besides that, the depositions show that those deeds were 
obtained from the old man in  extremis, and under circumstances which 
completely invalidate them. I t  was a gross and unfeeling imposition on 
the father's weakness. They are not the shadow of a title for the de- 
fendants, but constitute cogent e~idence against them. Had  the bill 
been differently framed, those deeds might have furnished a specific 
ground of relief. I f  they had been held up by the sons as a title; if that 
pretense induced George Green not to defend the sci. fa. upon the idea 
that his wife and he had no interest, or even led him, i n  doubt of that 
interest, to compromise or receive a sum of money, in  ignorance of the 
facts attending their execution, it would be a fraud on him, as well as 
his wife, which equity would remove out of their way. But the bill 
brings forward no such equity. The deeds are not even mentioned in it. 
The first we hear of them is in the answer. They were not registered 
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until 1819, after this suit was begun. They do not seem, if known to 
Green and wife, to have been acted on by them, or to have influenced 
their conduct in the least. I t  is impossible for the Court to proceed on 
a ground not taken in the bill, or to relieve an equity not raised by the 
party. We cannot say those deeds had the least influence on the plain- 
tiff's conduct, or her husband's, when she is altogether silent on that 

head. 
(503) The evidence proves, very satisfactorily, the payment of $400 

to Green. Both the bill and the answer leave the time at large. 
But the depositions prove that the contract was made, and the pay- 
ments, after Curl's judgment and the purchase of the land by the 
brothers. I t  is clear, too, that the whole was with the knowledge and 
consent of the plaintiff. She, in fact, made the bargain, and the pay- 
ment was in provisions for the family. The defendant's counsel has 
endeavored to stand on this arrangement of the wife's, and construes her 
present suit into a fraud, which shall bar all relief, or make the land a 
security, at least, for the money advanced. 

The contracts of a married woman, except as to her separate property, 
are held, alike in equity as at law, to be void. She can be bound as to 
her land in only two ways: by her deed duly executed by her privy 
examination or by the judgment or decree of a court. Her deed is a 
formal legal conveyance, in favor or against which there is no equity. 
I t  stands upon its strength in law. If it is not perfect, we cannot help 
it here. An agreement, no matter upon what consideration, by a mar- 
ried woman, is an absolute nullity in every court. We do not take notice, 
therefore, of any participation on her part in the family arrangement. 
Nor can the Court allow her husband to treat for the sale of her land, 
and contrive a conveyance of it without her assent, obtained according 
to the act of Assembly, under the pretense of a judgment and judicial 
sale. 

We do not lay down the rule that the husband is bound to pay the 
debts of his wife's land; that he is legally bound to advance money out 
of his own pocket to discharge debts of his wife's ancestor. H e  may 
suffer the land to be sold. Rut a court cannot hold out temptations to 
him to betray his wife's interests and commit a breach of his marital 
duties. If he will not move to save his wife's freehold, we cannot help 

it. But he must not be kept back by another, and for the sake 
(504) of mutual gain. He shall not look out for gain at his wife's 

expense; and he who prompts him to it shall not profit by it. I t  
is taken to be clear that if the husband and brothers combined to defeat 
the wife, i t  is a fraud upon her, and everything done under it must be 
set aside. But the mere negligence of the husband is the wife's misfor- 
tune, not the fault of others. ~ a r r i e d  women are bound by judgments 
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at  law as much as other persons, with the single exception of judgments 
allowed by the fraud of the husband in combination with another. I t  
cannot be said that when a woman becomes discovert, the ground of 
judgment during coverture must be reproved by the creditor, or even 
that the judgment must be set aside if she can show that i t  ought not to 
have been recovered. That is not the kind of fraud that will avoid it. 
Something else must appear, besides the judgment being unjust. That 
was a thing that might have been shown on the trial at law; and there- 
fore cannot, by itself, be heard now. She must charge and prove that 
she was prevented from a fair trial at  law by collusion between her ad- 
versary and her husband, preceding or at  the trial. Here there is  no 
evidence to that effect. The husband was served with process, and never 
stirred in the business. But not the slightest communication between 
any of the parties is spoken of until after the sale under execution. Then, 
a witness says, the plaintiff and her husband expressed their sense of 
the wrong done them; and then the brothers agreed to make compensa- 
tion. I t  is true, the plaintiff afterwards urged her husband to sue, and 
he  refused, saying that she had got the worth of ber land, and ought to 
be content. But that is nothing, for what could he do then? I n  fine, 
the only equity which a married woman has against a judgment, which 
other people have not, is that she has been deprived of full defense by 
the colltrivance of her adversary. This cannot be the case without the 
fraudulent collusion of the husband. This is not shown by the 
mere inaction of the husband, or even that and a just defense. (505) 
There must be a dealing on the part of the adversary, also. Else 
he is not to blame, and will not be made to suffer the consequences of 
her making a bad choice of her husband. I t  is precisely like the husband 
letting the statute of limitations run against the wife. I t  binds her. 

The evidence is far  from establishing, satisfactorily, that there were 
personal assets, and the debt of Curl is admitted in the bill. I f ,  how- 
ever, the other parts of the case were made out, an account of the assets 
would be ordered. The want of them would be conclusive against the 
bill. Their suficiency would be material only on the question of collu- 
sion; but to that point they would be very important, as a circumstance. 
But that is not one of itself sufficient. I repeat, there must be a combina- 
tion not to defend. Otherwise, the wife cannot open the case and carry 
i t  back to have it retried at  lam. I think it very probable (though there 
is no allegation or proof, even to that) that Green withheld a defense to 
Curl's debt upon the same motive which induced the sons to desire a 
judgment an it, namely, from apprehension of the large unjust debt of 
Stringer. But suppose that, and the plaintiff is then to be looked on 
rather as a party to that fraud than the object or victim of it. It was not 
directed against her, but the creditor, and is good as against the parties 
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and all else but creditors. The purpose was not to take the land from 
the plaintiff and vest it in the brothers, but to defeat Stringer. But 
even that is not the case before us, which is one altogether without collu- 
sion, as relates to the plaintiff's husband, and without a communication 
of any sort, or at  any time as to Holstein. 

(506) HALL, J. I t  appears in  this case, from the evidence, that a 
legal title to the land became vested in William and Samuel 

Branton, the brothers of the plaintiff, as stated in the bill; that the 
process by which it was sold, as far  as relates to the plaintiff, was regular 
and legal. There does not appear to have been any fraud, collusion, or 
combination to defraud the plaintiff by the defendants and the husband 
of the plaintiff, who had it in  his power to defend her interest. I f  there 
were assets to discharge the debts of the intestate, there was ample op- 
portunity to do so, on the return of the scire facias, on which judgment 
was obtained for the sale of the land. 

Bill dismissed, with costs. 

Cited: Vick v. Pope, 81 N.  C., 27; Scott v. Battle, 85 N.  C., 188; 
Dougherty v. Xprinlde, 88 N.  C., 302; Grantham v. Kennedy, 91 N. C., 
156; McLeod v. Williams, 122 N .  C., 456; Moose v. Wolfe, ibid., 717; 
Roseman v. Roseman, 127 N.  C., 498; Smith v. Ingram, 130 N.  C., 
105; Smith v. Bmton, 137 N. Cj., 82, 89; Cameron v. Hicks, 141 N.  C., 
32; Rutherford v. Ray, 147 N.  C., 259; Windley v. Swain, 150 N.  C., 
360; Wallin v. Rice, 170 N.  C., 418; Elmore v. Byrd, 180 N.  C., 127. 

SIMON JEFFREYS v. CHARLES YARROROUGH ET AL. 

Where a decree was made for the payment of money against an administrator, 
and it was ascertained by the decree that he had no assets: Held (HEK- 
DERSON, C .  J., dissentiente), that a sci. fa. under the act of 1784 (Rev., 
ch. 226), is confined to judgments at lam, and that the only remedy for 
the plaintiff was by a bill against the heirs, to have satisfaction out of 
the real assets. 

From FRAKXLIN. This was a scire facias issuing from this Court. 
The case made by it, and the decree upon which it was founded, was that 
Charles Yarborough made his will, and bequeathed a legacy to the 
plaintiff, and appointed James Yarborough his executor, who received 
the assets, wasted them, and died ; that James also made his will, and 
appointed Henry Yarborough his executor, and left a considerable per- 
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sonal estate, which came to the hands of Henry, who wasted it, and died; 
that Thomas Yarborough was the administrator of Henry, and had 
assets only to the value of $14.14; and that David M. Lewis was the ' 

administrator de bonis non  of James, and had no assets. Upon a bill 
against all these parties, the accounts of the several estates, and 
of the plaintiff's legacy, were taken and confirmed, and a decree (507) 
made declaring what was due to the plaintiff, and that there 
were no assets in  the hands of Thomas Yarborough and Lewis. The 
plaintiff sought satisfaction out of the real estate of Henry and James 
Yarborough, and, to obtain it, issued the present scire facias against 
their respective heirs and devisees. 

Ru~mn-, J. ,  after stating the case: I conceive that the plaintiff can- 
not proceed in this manner. That equity will subject the lands to the 
ancestor's debts is perfectly clear. I t  is one of its oldest jurisdictions to 
grant discovery and take accounts of the real estate. I t  does it as 
ancillary to courts of law, for the satisfaction of mere legal demands. 
Much more will i t  do so when the debt, due by its own decree, is entitled 
to satisfaction out of the lands, as is the case with all debts in this 
State. But when a person resorts to a court of equity for relief, he 
must adopt the mode of proceeding known to that court. The regular 
course of this court  is to proceed upon English bill, and the answer, or 
plea of the defendant, upon oath. The sci. fa. is a process unknown to 
it, as a court of equity, unless in a fern cases provided for by statute. 
I t  is a strictly common-law writ. Our act of Assembly gives it in the 
case of the death of a party in  equity, instead of the bill of revivor. 
But  it can be used only to revive. I f  any new matter is to be put in issue, 
or becomes material to the just decision of the cause, it must be intro- 
duced by bill, in  the nature of a bill of revivor and supplemental bill. 

I t  would be impossible for this Court to administer its justice in this 
method. Why should the attempt be made? I t  is said, because i t  is 
more simple and expeditious. I think quite the contrary. The plead- 
ings in equity are much less technical than at common law, and leave a 
cause more open for a decision upon its merits. The expedition 
will only exist in cases not disputed. But we have a right to (508) 
expect cases of real litigation, in which the heirs will deny the 
full administration, or insolvency of the executor; others, as here, where 
there is a.primary and a secondary liability. How are these questions to 
be tried? I f  under this process, by a jury. We know that one of the 
most expensive, difficult, and dangerous proceedings at law is the trial 
of the issue of plene administravit. Often the parties have to come into 
this Court for assistance by way of discovery, before trial at law or relief 
from the injustice done by the verdict on that issue. The witnesses must 
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all be present at  once before the jury. Every voucher must be then 
proved by a disinterested witness; and the parties cannot be called on 
for admissions. These reasons have raised the jurisdiction here; because 
accounts can be taken more correctly, at  less expense, and more speedily. 
Should we proceed upon sci fa. until the jury had found a verdict, and 
then entertain a bill to correct our own injustice, as we do that of a court 
of law? At law, judgments are always direct and immediate, although 
as between some of the parties liable, there may be, in equity, an 
imaediate and more remote liability. I n  pursuing this legal method, 
should we not be obliged to adopt the legal measure of justice? Now, 
i t  is plainly inequitable that the heirs of James should pay the plaintiff, 
unless they be able to get satisfaction from the heirs of Henry; because 
the latter received the assets of the former. Yet at  law there is no such 
thing as successive liability. A judgment is always direct. I f  we are 
to retain our own rule of decision, why not our own methods of arriving 
at  it, since it has the sanction of ages, is thoroughly settled, and well 
understood? I will mention several other inconveniences of a change. 
I t  is the rule of this Court that each party pays his own witnesses, with- 
out regard to the event of the cause. This would be ruinous in  practice, 
upon a collateral issue between the heir and executor. I t  is another rule 

of this Court that no suitor shall be concluded by one hearing; 
(509) but that by petition or bill of review every material point of the 

decree may be reconsidered and solemnly decided twice. The intro- 
duction of the jury trial abrogates this part of the course of the Court, 
as applied to this class of controversies; and as the case is not on paper, 
many of the most intricate questions, both of law and fact, must go off 
as at nisi prius, where the case is given to the jury viva voce; or be 
regxamined at the expense of a new trial, as at  law. The extreme diffi- 
culty of doing justice, in a trial at  law of such cases, pressed itself on the 
attention of the Legislature so strongly as to produce the passage of an 
act authorizing courts of law to refer, as to a master, matters of account 
of this kind. I allude to suits on the bonds of guardians and adminis- 
trators. Surely, then, this Court, when i t  may safely act in its ancient 
and accustomed mode, ought not to yield up its distinguishing char- 
acteristic, which constitutes its real value to the country, and adopt that 
of the common law, the inadequacy of which to the ends of justice created 
this jurisdiction and continues its existence. 

I have supposed that the facts put in issue upon this legal mrit are to 
be tried by a jury. I f  this be not so, but the defenses are to be made and 
the facts ascertained, according to the course of this Court, by plea and 
answer on oath, and reference to the master, then plainly there is no 
saving of time or expense, or any change but that of substituting a 
sci. fa. for  a bill as the means of instituting the suit against the heir. 
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Why do that?  What advantageth i t ?  I object to a change that is to 
do no good, unless required by law. I object to it, also, because i t  is an 
indirect method of giving this Court original jurisdiction, not contem- 
plated by the Legislature. I admit we must do it if the Legislature so 
enacts. I t  is to be hoped it never will. I think it never has. The act 
of 1784 (Rev., ch. 226) is expressly confined to "suits at  law," and the 
defenses are all legal, and to be tried according to the course of 
the common law. The act of 1807 (Rev., ch. 716) is plainly (510) 
in pari materia, and confined also to suits at law. And the 
express declaration in  the last section is that the provisions in  that act 
shall not affect the remedy which any creditor has in equity against the 
real estate of a deceased debtor, or in any manner change rules of 
decision in equity in any such case. The second section of the act of 
1787 (Rev., ch. 278) has been urged as giving this remedy. After recit- 
ing that the mode of carrying into effect decrees in chancery was by 
process in pemonnm, it enacts that upon decrees for sums of money the 
party may issue execntion against the defendant's body or estate, and 
that the estate shall be bound i n  the same manner as it is by judgment 
and executions at  law. I take this to mean simply that there shall be 
execution in equity, and to declare its lien-what shall be bound and 
sold under it. But i t  does not profess to prescribe a method by which 
the decree may originally be had, nor by which, after obtaining it against 
one person, you may execute i t  against another. But if there were a 
doubt upon this, it is removed by the cautious proviso of the subsequent 
act of 1807. 

I am confident that the justice of this Court can only be administered 
by adhering to the mode of proceeding which is peculiar to i t ;  and I 
must oppose as strenuously innovations upon it as upon that of the 
common law. Each is best i n  its appropriate sphere. I think this writ 
must be quashed, and the plaintiff put to his bill. 

HENDERSOK, C. J., dissentiente: I do not concur in the opinion that 
the scire facias should be quashed. And the process of reasoning by 
which I arrive at the opposite conclusion is very simple, and to me very 
conclusive. But I say this with great deference. By the act of 1784 
(Rev., ch. 226), after reciting that doubts were entertained 
whether the real estate of deceased debtors, in the hands of their (511) 
heirs or devisees, should be subject to the payment of debts upon 
judgments against the executors or administrators, in order to remove 
such doubts it was enacted ( in  the second section) that in all suits at  
law wherein the executors or administrators of any deceased person shall 
plead fully administered, no assets, or not sufficient assets to satisfy the 

demand, and such plea shall be found in  favor of the defend- 
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ant, the plaintiff may proceed to ascertain the demand, and sign judg- 
ment. But before taking out execution against the real estate of the 
deceased debtor, a writ or writs of scire facias shall issue, summoning 
the respective heirs and devisees of such deceased debtor to show cause 
why execution should not issue against the real estate of such deceased 
debtor for the amount of such judgment. And if judgment shall pass 
against the heirs or devisees, execution shall and may issue against the 
real estate of such debtor in  the hands of such heirs and devisees. The 
third and fourth sections are on subjects foreign to this point. The fifth 
section gives the heir or devisee the right of contesting the plea of fully 
administered, though found for the executor or administrator on the 
trial between the creditor and executor or administrator, and points out 
the manner of making up the issue, and the course to be pursued if 
found for the heir or devisee. Another act, that of 1801 (Rev., ch. 716)) 
points out what is to be done when there are really no assets, and an 
insolvent executor or administrator omits or refuses to plead fully ad- 
ministered. 

I t  is to be observed that in this act the personal representative is to 
contest the creditor's right of recovery. When that right had been 
settled in  contest between him and the creditor, and in  favor of the 
creditor, that question is put to rest as to all persons, whether heirs or 

devisees, who have the dead man's land (saving, I presume, 
(512) recoveries effected by a fraudulent combination between the 

creditor and executor or administrator). The only question to 
be tried and investigated, when the heir or devisee is called on, is that of 
the administration of the personal assets; for although the heir or 
devisee is bound as to the question, debt or no debt, and all other ques- 
tions arising in the cause, the Legislature did not conclude them as to 
that point, but permitted them to contest it with the executor or adminis- 
trator, as a cause, not why judgment should not be rendered against 
them for the debt, but why execution should not issue, not against them, 
but against the lands and tenements of the deceased debtor in  their 
hands. The debt, except in  cases of fraud, is conclusively fixed on the 
estate, by the trial between the creditor and executor or administrator. 
The heirs' or devisees' only defense is, not against a judgment against 
them, for none is prayed; nor against an execution against them, for 
none is prayed. I say, their only defense against an execution to sell the 
land in  their hands is that there is or was a sufficiency of personal 
estate to satisfy the debt. I t  is admitted that this act did not give a 
sci. fa. upon a decree i n  the court of equity; its words are confined to 
judgments at  law. At this time courts of equity enforced their decrees 
by other process, and could not issue either a fieri facias or capias ad 
satisfacienduum. But the courts of equity were authorized and directed 
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to issue these writs by a subsequent act. By the'act of 1787 (Rev., ch. 
278, see. 2) i t  was declared that the mode of proceeding then used to 
carry into effect the decrees ?f a court of equity, by attachments, habeas 
corpus attachment with proclamations, and commissions of rebellion, are 
i n  many cases dilatory, oppressive, and inadequate, and it was enacted 
that in all cases where decrees might have been made in any suit in  
equity in any of the courts of this State, or should hereafter be made, 
for any sum or sums of money, it should be lawful for execution to 
issue against the defendant's body, or against his goods and chat- (513) 
tels, lands and tenements, to satisfy such decree and costs (and the 
goods and chattels, lands and tenements, shall be bound by such decree 
and execution in the same manner as goods and chattels, lands and tene- 
ments, are bound by judgments and executions at  law), in  the same 
manner as executions.shall issue in the courts of law. This act gives the 
same execution on decrees to pay money as are given at  law. I f  so, exe- 
cution shall issue against the lands and tenements of the deceased debtor ; 
for i t  did so at  law. But a scire facias shall first issue to the heirs or 
devisees to show cause why such execution shall not issue. Without this 
exposition of this act, the same remedy is not given to enforce decrees 
in  equity as is given to enforce judgments at  law. The lands of the 
debtor were liable, by an  old statute passed in  the reign of George 11. 
Our court law enforced the same right. I t  gave the fieri facias against 
lands and tenements. The act of 1784 declares i t  to be doubtful whether 
execution should issue against the lands and tenements of deceased 
debtors in  the hands of the heirs or devisees, and that in certain cases it 
shall, and directs that a scire facias shall first issue to the heirs or 
devisees, and points out what grounds they may take to protect the lands 
in  their hands from the execution on the judgment against the executor 
or administrator. The act of 1787 gave such execution on decrees of the 
court of equity for money against the goods and chattels, lands and 
tenements of the debtor as was given by law; that is, by prior acts. The 
act of George I1 and our act of 1777 (Rev., ch. 115) gave i t  against the 
lands of the debtor, and the act of 1784 cleared away the doubt whether 
execution should issue against the lands in  the hands of the heirs or 
devisees, in  certain cases, but prescribes that a notice or scire facias shall 
first issue to them to show cause against it. I f  the act of 1787 
only extended the act of George I1 and the act of 1777 as to (514) 
equity decrees, then the same doubt mould exist which existed 
prior to the act of 1784, and we would have now to debate whether lands 
in  the hands of the heir or devisee could be sold under a decree against 
the executor or administrator. I think no such doubt exists. The 
execution against the lands is given upon a decree, as i t  is a t  law, ex- 
plained as i t  is by the act of 1784. I enter not into the discussion, which 
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JEFFREYS 2). YARBOROUGH. 

is the easiest and most'convenient mode, by bill or by scire facias. That 
rests with the present plaintiffs. And as to a bill being more congenial 
to equity rules and equity practice, that y a s  a question for the Legis- 
lature. But  I confess I agree both with the plaintiffs and the Legis- 
lature, that a scire facias is the most easy and convenient. The only 
question which can arise in  the scire facias, viz., the administration of 
the personal assets, does not require the modes prescribed in the court of 
chancery, by English bill. As to the questions of prior and posterior 
liabilities, that is settled by the decree. When they arise, it mill be more 
proper to examine into it. But the creditor, having obtained his decree 
against the executor of his debtor, asks for an  execution against his 
debtor's land, and calls on the heirs and devisees to show cause, if any 
they have, why he should not have it. As to the argument, that this 
Court is better qualified to examine the administpation of the persona1 
assets than a court of law, if that fact is put in  issue, we will examine 
the fact our own way. I f  a bill mas brought to carry the decree into 
execution, if that be the only way, and resorted to from necessity, and 
not from choice, I suppose, since the act of 1787, no defense could be 
made except that given by the act of 1784 to the heirs and devisees on 
the scire facias. I f  the bill be not the only remedy, but resorted to 
through choice, equity might say, You have no merits, from some cause 

peculiar to the plaintiffs, and refuse to move. 
(515) In addition to all this, I believe the practice since 1787 has 

been to proceed, in similar cases, by scire facias. 
The argument, when summed up, is this: The act of George I1 and 

our act of 1777 gave the fi. fa. against the lands of the debtor in  his own 
hands. The act of 1784 gave the f i .  fa. against the lands of a deceased 
debtor i n  the hands of his heir or devisee, upon a judgment against his 
executor or administrator, in certain cases, but prescribed a scir.e facias 
against the heirs and devisees. When these acts were passed, no process 
to sell property, or against property, issued to) satisfy decrees in the 
court of equity. The process was ilz personam. The act of 1787 declares 
that where there shall be any decree for money i n  a court of equity, 
execution may issue thereon against the defendant's body, or against his 
goods and chattels, lands and tenements, to satisfy such decree, in  the 
same manner as executions shall or may issue in  the courts of law. 

I t  follows that as by the statutes of George I1 and of 1777 execution 
might issue against the lands of the debtor in his own hands to satisfy a 
judgment at  law, so an execution might issue against the lands of the 
debtor in his own hands to satisfy a decree in  the court of equity; for 
by the act of 1787, execution shall issue in  the same manner as in  the 
courts of law. And as by the act of 1784 execution may issue against the 
lands of the deceased debtor in  the hands of the heir or devisee to satisfy 
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a judgment obtained against an executor or administrator in  certain 
cases, so in  like cases' an execution may issue against the lands of the 
deceased debtor in the hands of his heir ox devisee to satisfv a decree 
of a court of equity against the executor or administrator; for, as was 
said before, the act of 1787 declares that execution may issue thereon 
(decrees in  a court of equity) against the defendant's lands to satisfy 
such decree in  the same manner as such executions may issue in  the 
courts of law. The act of 1784 prescribes the sci. fa. to the heirs and 
devisees, upon a judgment at law against an executor or ad- 
ministrator. I t  must be founded in a similar case on a decree (516) 
in equity; for execution is to issue in the same manner as in  a 
court of law. The same argument which would prove that a fi. fa. could 
not issue against the lands of a deceased debtor in the hands of his heir 
or devisee, upon a decree for money, would prove that a fi. fa. could not 
issue against the lands of the debtor in his own hands, upon a similar 
decree against him. 

u 

I very much regret this difference of opinion, but entertaining doubts, 
I could not do, otherwise than express mine. 

PER CURIAM. Scire facias quashed. 

Cited:  White v. Albertson, 14 N .  C., 242; Newson. v. Newsom, 26 
N. C., 388. 

EDMUND D. McNhIR, ADMINISTRATOR OF EBENEZER McNAIR, v. THOMAS 
RAGLAND ET AL., ADMINISTRATORS OF RICHARD KENNON. 

1. A debt existing before the depreciation in currency which took place in the 
Revolutionary War might hare been discharged in that currency. But if 
not paid or tendered during that period, upon the subsequent resumption 
of cash payments the whole sum is to be paid, without reference to the 
depreciation. 

2. A debt contracted while the currency was depreciated, upon the resumption 
of cash payments must be discharged according to the rate of the deprecia- 
tion at  the date of the contract. 

3. But an agent charged with the collection of debts is responsible only for 
what he collects; and if he received a debt in the depreciated currency, 
upon a settlement made after the resumption of cash payments, he is to 
account only for the value of the currency at the time it was received. 

4. And where a collecting partner owed a debt to the copartnership, con- 
tracted before the Revolutionary War, and also collected money due to 
the copartnership during the depreciation of the currency, upon a settle- 

I 
ment of his accounts allowance was made for the depreciation upon money 
collected, but not upon the debt due from himself. 
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5. A debtor is liable to pay interest, by virtue of his contract, whether he made 
it or not. An agent or trustee is liable only because he made it, or might 
have made it, and for gross neglect. As where a collecting partner, in 
obedience to the confiscation acts, bona fide paid the share of his alien 
partner into the treasury: I t  was held, that whatever may be the effect of 
the treaty upon such payment of the principal debt, the collecting partner 
was not liable for interest thereon. 

6. The treaty of 1733 revived the rights of British creditors, and restored 
them the right to sue, as if the confiscation acts had not been passed. 
The war of 1812, there being no new confiscation acts, did not affect those 
rights otherwise than to suspend the right of suing. 

7. Whatever may be the effect of the treaty of 1783 'upon the mutual rights 
of copartners, where the whole partnership property, or a portion of it, 
belonging to an alien partner, was seized under the confiscation laws, yet 
where the copartnership owed the alien partners for advances, the resident 
partner's share of these advances constituted, in equity, a debt which he 
owed his copartners, and which is within the treaty. 

8. One of several administrators, who assents to the delivery by his coad- 
ministrator of the assets to the next of kin before the payment of debts, 
is guilty of a deuastavit. So, also, if the assets were delivered over in 
obedience to the decree of a court, unless he shows that it was in insiturn. 

From CHATHAM. The original bill was filed in  1800 by Ebenezer 
McNair, in  his own right and as the executor of Ralph McNair, de- 
ceased, against the defendants, as the administrators of Richard Kennon, 
deceased. Having abated, i t  was revived by the present plaintiff, who 
is the administrator de bollJis non of Ralph, and the administrator of 
Ebenezer McNair. I t  charged that in  August, 1771, a copartnership 
was entered into by articles under seal, and set forth in the bill, between 
said Richard and Ralph, by which another partner might be admitted 
by the latter; and that accordingly the said Ebenezer was admitted; 
that the business was pursued until August, 1774, when i t  was dissolved, 

and that Kennon had possession of the books and effects to close 
(518) the concern, as by the articles he was bound, and did proceed 

therein until 10 April, 1177, when a balance account of the con- 
cern was made up, signed and delivered by Kennon to-the other partners, 
who adhered to the enemy, and were about leaving and did shortly there- 
after leave this country. The bill charged that Ebenezer McNair was 
admitted a partner, as a member of the firm of Ralph and Ebenezer 
McNair, of Hillsboro-that is, Ralph two-sixths and Ebenezer one- 
sixth. A copy of the balance account was exhibited with the bill, by 
which it appeared that the funds of the firm then outstanding, or i n  
Kennon7s hands, were of the value of £3069 0s. 10d. And the firm owed 
a debt to the firm of Ralph and Ebenezer McNair, for goods furnished 
to Richard Kennon & Go., of £1853 5s. 3d., and that the profit then 
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apparent was the sum of £1215 15s. 7d., whereof one-half was Kennon's ; 
the sum of £405 5s. 2d. was Ralph's, and the sum of £202 12s. 6d. was 
Ebenezer's. I t  was admitted that by a payment the debt was reduced to 
£1701 15s. 2d. on 1 July, 177'7. I t  was charged that Kennon collected 
the whole effects, and died in 1794 intestate, and that the defendants 
jointly administered on his estate and received his assets sufficient to 
discharge the plaintiff's demand. The death of Ralph was then charged, 
and that Ebenezer was his executor. And the bill prayed an account of 
the copartnership and payment of all sums due. I t  was not stated when 
Ralph died nor when Ebenezer returned to this country. 

To this bill the defendants originally put in a plea of an account 
stated on 10 April, 1777, and relied on the statute of limitations from 
that time. This plea was overruled in 1819. I t  specified the precise 
sums stated in the account exhibited in the bill, and that i t  was of the 
same date. 

Upon the overruling of the plea, the defendant Ragland alone an- 
swered. The material parts of the answer were that a copartnership 
between Kennon and Ralph was admitted; but not the particular arti- 
cles, nor Ebenezer's participation, nor his executorship. I t  con- 
tained no account of the partnership, and averred that the few (519) 
papers which Kennon left concerning i t  were taken by the de- 
fendant Hines, who had removed to Georgia, and that he (Ragland) 
was unable to render any account. He denied that he had any of Een- 
non's assets,,and said that the administratrix and the other adminis- 
trator took the whole; that he never interfered further than to join in 
the inventory and aid in making sales, and that the others received the 
bonds and collected the money on them. H e  then stated that pending 
this suit, by some proceeding in Chatham County Court, a division of 
the negroes and other parts of the estate was made amongst Kennon's 
children, to whom the whole was delivered. He did not set forth what 
agency he had therein, nor whether he assented or objected thereto. The 
answer further alleged that Kennon, in April, 1781, paid into the 
treasury the sum of £1941 3s. 2d., under the confiscation acts, and 
claimed a credit therefor against both Ralph and Ebenezer. 

The bill was taken pro confess0 as to the other defendants. 
Upon the case thus made, a reference was ordered, and the master 

made a report in which he submitted several points for the decision of 
the Court. Besides those, others were made by exceptions on the part 
of the defendants. 

The master charged Kennon to R. and E. McNair, with the sums of 
£1701 15s. 2d. (the balance due for merchandise or stock) and £607 17s. 
9d., their shares of the profit, as a debt due from Kennon to them on 1 
July, 1777. H e  gave him credit for £160 10s. Ild., being one-half of the 
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debts to the firm not collected, and found a balance of £2125 2s. Od., on 
which he charged interest from 4 July, 1752, to the taking of the account. 

H e  stated the account in the present currency, viz., at  ten shillings 
(520) to the dollar. H e  did not credit Kennon with the sum of £1941 

3s. 4d., said to be paid into the treasury, but stated that the de- 
fendant produced the receipt of Matthew Jones, treasurer, therefor, 
without finding whether the payment was actually made or what was 
Jones's official character. The receipt itself was expressed to be '(in 
part of Ralph and Ebenezer McNair's confiscated property." 

The master submitted, first, whether the sum due to the plaintiff was 
to be computed at eight or ten shillings to the dollar; secondly, whether 
the depreciation of the paper money, in which Kennon probably col- 
lected the debts, was to be allowed; and, thirdly, whether Kennon was 
entitled to a credit for the money paid to Jones. The defendant excepted 
to the charge of interest before the filing of the bill, and likewise to the 
charging Kennon with the effects of the firm, as so much money in his 
hands on 1 July, 1777. 

The books of the firm mere produced, and upon inspection appeared 
to have been regularly and fairly kept by Kennon up to the time of his 
death. I n  them a cash account appeared balanced monthly; and the 
several periods of receiving the money, from whom received, and how 
invested, are also stated. Likewise the account of R. and E. McNair, 
in which the item of £1741 3s. 4d., is charged to them, corresponding 
with Jones's receipt. 

SeawelZ and Gaston, with whom was Badger, for plaintijjcs. 
Winston and Nash for defendant. 

RUFFIN, J., after stating the case: Upon these facts and the points 
submitted, several questions of law have been raised, some of which are 
of real difficulty; on which able and full arguments have been made at  
the bar. Others have not been so fully discussed as the Court, in con- 
sidering the case, think they merit; and, therefore, a further opportunity 
will be afforded for such additional investigation as their importance to 
the parties seems to call for. The Court, however, will proceed now to 
decide most of the questions involved, in order that the future attention 
of the counsel and the Court may be confined to as few points as possible. 

Undoubtedly, the pound, during the time this copartnership did 
(522) business, was computed at  $2.50. Their dealings were at  that 

rate. At  the time the state of the concern was taken, that is, 
10 April, 1777, the dollar had depreciated to one and a half for one. 
But if Kennon was debtor to the plaintiff before that day, and then 
ascertained the balance, but did not pay it, he cannot avail himself of 

314 
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the depreciation. If he had then tendered the money, the creditor must 
have received it, depreciated as it was. And if he had contracted a debt 
at that day, its value must have been estimated, after the resumption of 
payment in specie, as of the time of contracting the debt. But as these 
were previous transactions, if they be regarded as creating a debt from 
Kennon to the plaintiff, the depreciation does not affect them, since they 
have not been paid before the depreciation ceased. I t  must now be 
paid in dollars at eight shillings, and not at twelve shillings. 

But although such be the rule in relation to debts, and must be applied 
to the present demand, as far as any part of it shall be found debt, 
properly speaking,.yet in relation to the firm, Kennon did not stand as 
debtor, but as acting partner and trustee. Immediately after April, 
1777, the paper money depreciated rapidly, and continued to do so until 
it reached 800 for one in 1782. I n  collecting the debts, Kennon did not 
make himself chargeable with good money for bad. H e  is only charged 
with what he received, or with converting what he received. He stands 
in this respect precisely as any other agent whom all of the partners had 
appointed. Such an agent would have been liable to pay to each partner 
his share of the effects actually collected. If they turned out, by the 
depreciation, to be of no value, then there would have been a total loss 
of the copartnership effects; and when the copartners came to settle 
among themselves their demands against each other would have been 
adjusted on the footing of a total loss. I n  ascertaining the final 
profit or loss of the business, then, the depreciation of the money (523) 
must be taken into account. The profit apparent upon the bal- 
ance account of 10 April, 1717, is not a real, ascertained profit. The 
business was not then closed. The profits might have been subsequently 
increased by interest, purchases of land in payment of debts, or other 
means. They might have been altogether sunk in insolvencies of debtors, 
or destruction of property during the war, or in the depreciation of 
money at the time i t  was received or afterwards. This 16ss is not to be 
thrown entirely on the collecting hand. If Kennon were now living, he 
might and would be required to state in what funds the payments were 
actually made. The parties are at liberty now to prove, if possible, 
that fact. Some of the debtors may be living. Some of Kennon's 
receipts may be found, expressing specie payments. Some deeds for 
land belonging to the firm may be traced, in which the consideration 
will exhibit the truth. The money actually received is that with which 
he is chargeable. But in the absence of all evidence, the history of the 
times, as well as the scale of depreciation fixed by law in 1783, must 
guide us. The books show the periods of receiving the money; and its 
value must be determined by that. There is no other mode, at this 
remote day, of arriving as nearly at the truth. And the Court feels 
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the less reluctance in relying on Kennon's entries for this purpose 
because, on looking into the books, i t  is obvious that he meditated no 
advantage of his absent partners, but in good faith kept the accounts 
and protected their interests, as far as he could or thought himself 
justified. H e  refrained until 1781 (probably as long as he was allowed) 
to submit their share to the operation of the confiscation acts. H e  then 
charges just the sum paid to their individual account. R e  afterwards 
kept that account open, and continued his cash account, and made several 
entries in it. Had  he lived, unquestionably this controversy would not 
have arisen-at least by his fault, if we are to judge by the acts of his 

life. The depreciation is therefore proper to be allowed in ascer- 
(524) taining the value of the partnership effects which came to Ken- 

nods hands. 
The charge of interest would be properly made, if this were a debt, 

and if i t  be a debt not affected by confiscation. But at present it i s  not 
material to consider the latter point, because, clearly, for the reasons 
already given, Kennon was not a debtor, at  least to the extent of the 
partnership funds left in his hands. I t  is repeated that he was a trustee. 
H e  is therefore chargeable with interest only in two cases: first, if he 
made i t ;  secondly, if he was in duty bound to make it, might have made 
it, and did not. As far  as the debts incregsed by interest before collec- 
tion, that attached itself to the principal, and became principal i n  his 
hands. But if it be apparent that a trustee did not make interest, and 
could not; that he was pre~ented by law from doing so; that the effects 
were seized out of his hands, he is  not upon general principles charge- 
able with interest. A debtor is obliged to pay interest because i t  is a 
part  of his stipulation. Whether he makes i t  or not, whether he has the 
money in his desk or not, whether he lays i t  out in funds bearing interest 
or not, neither charges him nor discharges him. His contract obliges 

\ him. An agent or trustee stands upon a different footing. He  is liable 

prima facie fdr interest made, or for grossly neglecting to make it. I f ,  
therefore, Kennon did in  fact pay into the treasury funds in  his hands 
bona fide, he  is not liable for interest, as a partner, until the bill filed. 
H e  is not chargeable for unfaithfulness where he mas not unfaithful. 
The Court holds this position, although the treaty of 1783 should 
operate upon that part of the demand which is  principal money. That 
treaty may include a trust fund, like that in dispute. I ts  obvious import 
respects debts. But for the present the Court does not mean to deter- 
mine whether in  its extent i t  is broad enough to render one copartner 

personally liable to another for the share of the latter, seized out 
(525) of the hands of the former by the sovereign. Be that as i t  may, 

it cannot have the effect of turning an agent into a debtor, and 
compelling him to pay interest; nor the obedience to the law by a trustee, 
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acting bona fide, into a breach of trust rendering him liable for conse- 
quent damage. The opinion of the Court on this point does not rest on 
the strength of confiscation acts, as confiscations, whereby Eennon is 
discharged from a demand to which he would be otherwise liable. On 
the contrary, he was never liable for interest, because he did not con- 
tract, as a debtor, to pay it, and because, as trustee, he did not make it, 
and could not make it. 

The effect upon the principal sum itself, of the payment into the 
treasury, depends upon the construction of the treaty of peace with 
Great Britain. Whatever doubts were once entertained upon the opera- 
tion of that instrument, its construction and obligation haoe been solong 
settled by the courts of the Union, and acknowledged by the citizens and 
courts of North Carolina, in reference to debts, that this Court could not 
suffer an argument against it. The counsel for the defendants have, 
very ingeniously, put their case upon a new point as regards the treaty. 
They argue that the War of 1812 annulled the treaty; that the operation 
of the confiscation acts was prevented by the treaty alone; and that upon 
the expiration of the latter, the former revived. If the treaty were to 
be regarded in the light of a repealing statute, and the war a repeal of 
that, the argument would be fair and the conclusion sound. But the 
similitude does not exist. The reason why 'the repeal of a repealing 
statute revives the law first repealed is that it necessarily denotes the 
intent of the Legislature that such shall be the case. There can be no 
other motive forthe repeal of a repealing statute. That has no applica- 
tion to the case of the law and the treaty under consideration. If the 
war had been declared by this State alone, such an inference could 
not be drawn. Much less when i t  was the act of another govern- (526) 
ment, having no power over our State laws. But why suppose 
that the confiscation acts of the Revolution were intended to be revived 
by the war, when no new confiscations were enacted? The persons 
formerly offending had, most of them, been long in their graves; and it 
is not to be supposed that the hard measure of seizing private property, 
though enemies', was intended thus indirectly to be effected. The treaty 
revived the rights of the British creditors, and gave them as full force 
as if the confiscation acts had never passed. I t  abrogated those acts 
altogether, and left those rights as those of other friendly aliens. Upon 
the breaking out of a new war, they depended upon the general doctrine 
respecting debts to alien enemies. They were not forfeited. There was 
a temporary disability to sue, which ceased with the war. But even 
that does not appear to be the case here; for Ebenezer McNair states 
himself in the bill to be then of the city of Richmond, in Virginia. 
Upon the general question, however, the Court is clear that the confisca- 
tion acts, as continuing laws, do not bar the plaintiff; not because the 
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treaty remains in force, notwithstanding the late war, but because rights 
arose under the treaty while i t  was in  force which nothing that has been 
since done has destroyed or was intended to destroy. 

What effect this shall have upon the present controversy in all its 
parts the Court will not now conclusively determine. Whether Kennon 
shall stand charged with or execused from the £607 17s. 9d., stated to be 
profit, or whatever other sum may, upon taking the accounts, be found to 
be the profit, the Court reserves to be further considered. I t  may be 
that as f a r  as the profit goes, or as fa r  as the McNairs were interested, 
as partners, in the firm, the confiscation and seizure may be a specific 

destruction of the trust fund; and that the treaty gives no right 
(527) to them to seek reparation from their copartner. I t  might be, if 

the stock of the partners, as well as their profits, had been equal, 
that the confiscation might have exonerated Kennon altogether. Or i t  
may be, as a part of the pIaintiffs demand is for supplies furnished the 
store, that Kennon must himself indirectly sustain a part of the burden 
of the confiscation, by considering the loss of the McNairs the general 
loss. I t  may be material, too, to consider that the payment to the public, 
if made a t  all, is said to be on account of the confiscated estates of R. and 
E. McXair, when the act of 1718 mentions Ralph alone. That is an 
office found as to him; but even if Ebenezer comes within the provisions 
of the general previous act, a further office must be shown as to him. 
And then the effect of that, whether the loss shall fall on all or on each 
separately, will remain to be determined. I am now speaking in  refer- 
ence to the partnership effects being in  Kennon's hands, as the acting 
partner and trustee for the firm. And the Court declines declaring the 
rights of the parties, because the points were not discussed at the bar, 
and perhaps the cause may be decided yet without the counsel cousider- 
ing it worth while to enter into that discussion. But all equity on these 
points is reserved; and in  taking the future accounts the parties are at 
liberty to have any matter stated which will raise the questions. 

But whatever may be the rule regarding Kennon as a trustee of the 
fund, i t  can have no application to a large and, indeed, the most impor- 
tant part of the plaintiff's demand. Ralph and Ebenezer McNair were 
creditors of Richard Kennon & Co. in  the sum of £1701 15s. 2d.3 for one- 
half of which Richard Kennon was personally their debtor, in the event 
even of a loss of all the profits, and of a total loss of the whole capital- 
from whatever cause such losses might arise. I t  is true, they could not 
sue him at law, nor could they in  equity, as for a specific sum, uncon- 
nected with the other transactions of the house, because Kennon might, 
in like manner, be a creditor of the concern. But here the parties 

have, in  fact, so far adjusted the partnership as to show what the 
(528) firm owed to one partner, and what the other partner owed to the 
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firm. They found the McNairs creditors to the amount above men- 
tioned, and they found Kennon a debtor. to the firm in the sum of £73 
9a ad. I t  remained only to close the concern, so that i t  might appear 
what final profit or loss might be made. If a profit, then the McNairs 
would receive their whole debt, and a share of the profit; if a loss, the 
McNairs would receive such a portion of their debt as the joint property 
could satisfy; and of the residue, one-half must be borne by themselves 
and the other half paid to them by their partners. I n  the most adverse 
event, therefore, Kennon is a debtor, not to the firm, but to R. and E .  
McNair, in one-half of their advance of £1701 15s. 4d. after deducting 
therefrom his own debt to the firm of £73 9s. Td., of which last sum he 
ought to pay to them the whole with interest, deducting that for the war. 
It mag be said that this money was also in his hands as a part of the 
trust fund. I t  is admitted. But i t  was a trust for his own benefit as 
well as theirs; and if the fund be lost, he remains a debtor to them for 
a share of their advance over and above his. And however the confisca- 
tion, but for the treaty, might have protected him from that (as indeed 
it  would from any other debt), yet the effect of his fiduciary character 
cannot be carried so far as to evade the treaty, as respects the debt due 
from himself. To this extent he was strictly a debtor; for by the 
articles no particular stock is to be provided by either party. McNair 
was to import the goods and put them to the firm at a very low advance, 
and Kennon was to sell them, being allowed at first a salary for his time 
out of the profits, and each to share equally in gain or loss. Afterwards 
his salary was given up in consideration of the services to himself of the 
storekeeper paid by the company. The debt to McNair, therefore, is 
for goods, and stands on the same footing with a purchase from 
another person. To this extent, at all events, Kennon's estate is (529) 
immediately liable to the plaintiff. I t  will be to a greater if, 
upon taking the accounts, a profit shall still be found, or less than a 
total loss; because McNair is entitled to full payment out of the fund, 
as far as i t  goes, and, when that fails, to call upon Kennon for half the 
deficiency. The master reports sundry small payments for McNair, 
which the Court will not now consider, but leave to be adjusted by an 
accurate account. I n  the meantime, as i t  is certain that the aggregate 
of principal and interest thus due must exceed the sum of $6,000, a 
decree must be pronounced therefor presently for the plaintiff, and 
another reference to the clerk to state the precise sum due on this part 
of the case. If  the plaintiff be satisfied therewith, no further accounts 
need be taken; but if he should desire it, the master must take a full 
account of the partnership, to ascertain what the loss or gain was, and 
adjust i t  between the copartners. The Court does not think it  necessary 
to distinguish in their opinion the share of Ralph McNair from that of 
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Ebenezer, in  the sum now decreed; because the whole is for a debt due 
to the house of Ralph and Ebenezer McNair, and the distribution b e  
tween themselves will be made i n  the settlement of that house, which is 
not now before us. 

The question of the liability of the defendant Ragland is then sub- 
mitted by the clerk, and has been elaborately and ably argued at the bar. 
The Court does- not feel it necessary to enter upon the general doctrine 
of the liability of one trustee, or executor, for the act of another; nor to  
sav whether that of coadministrators is distinguishable from one or both 

u 

of them. The facts are but imperfectly reported; and the Court does 
not choose to lay down any general rule upon the effect of joining i n  an 
inventory, or joining in  a sale or hiring. But the master reports that 

in  1802 there were twenty-seven slaves, of the value of $200 each, 
(530) and the defendant seeks to exonerate himself from answering for , , 

their value by saying that they were divided by order of ChaTham 
County Court since the filing of the original bill, and while i t  was pend- 
ing, amongst his intestate's next of kin, and that accounts of the estate 
were taken upon a petition in  that court, upon which balances were 
found due, decreed, and paid to the next of kin; but he has laid none of 
these proceedings before the master. These facts furnish the specific 
ground upon which the Court hold that the defendant Ragland is charge- 
able. ~ i l i v e r i n g  over assets to legatees is a devastavit as to creditors. 
I t  is true, one executor may assent to a legacy, and therefore probably 
his assent might not charge a coexecutor. But one administrator cannot 
divide the estate without the assent of the other, And if administrators 
are to be placed within the rule of trustees, it is clear that by that rule, 
if one assents to a disposition of property, wrongful in  itself, and not 
only made that the other trustee might misapply the proceeds, but con- 
stituting, in  the very act itself, a misapplication, it is a breach of trust, 
and renders the party responsible. If this division had been m,ade out 
of court, there could be no doubt of this consequence. I t  mas a direct 
concurrence in a devastavit. Nor is it less so when made under decree, 
unless he shows by the proceedings that he resisted it. For aught we 
can know, he assented to i t  expressly, joined in taking the accounts, 
received commissions, and participated in  making the actual division 
under the decree. The withholding of the record creates every presump- 
tion against him. I f  he was not a party to it, he had it completely in  his 
power to protect himself and the creditors by taking the property into his 
possession, or suing for it. I f  he was a party, then he must be taken as 

assenting, unless he shows the contrary, and that his efforts were 
(531) real and to the utmost of his power. I t  is to be recollected that 

all the proceedings were had whilst the present suit was in  
progress, and after the defendants, therefore, had complete notice of the 
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demand. A creditor must not thus be defeated: but each person con- 
tributing to the attempt must answer to him. H; is not herLby charged 
beyond the value of the specific slaves thus delivered over. When the 
plaintiff shall attempt to carry it further, the court will act upon the 
Ease as i t  may then be made to-appear. At present it is not necessary to 
lay down any general rule. 

As the master has taken no account of the partnership, and has pro- 
ceeded upon a wrong principle in charging Kennon with the whole 
effects as money, the whole report is set aside, as far as it contains the 
accounts, except that part which adopts the statement of the balance 
sheet of 10 April, 1777, of the debt to X. and E. McNair of £1853 5s. 3d., 
and reduces it, frbm the admissions in the bill, to £1701 15s. 2d. on 1 
July, 1777, which makes i t  unnecessary to pass particularly on the 
exceptions of the defendant. And the case must be again referred, to 
have the accounts taken upon the principles here laid down, if the plain- 
tiff chooses to proceed therein. And the Court reserves all equity arising 
out of any payment made by Kennon under or by color of the confisca- 
tion'acts, as far as i t  respects every part of the plaintiff's demand, except 
one-half of the said debt of £1775 4s. 9d. And also refrains from de- 
claring whether, in fact, he did or did not make such payment. 

PER CURIAM.-T~~S cause coming on to be heard on the report of 
the clerk, and the exceptions, the Cdurt considers that the account stated 
by the clerk is based upon a wrong principle, in this, that the intestate 
Kennon is charged with the whole interest of Ralph McNair and 
Ebenezer McNair in the effects of Richard Kennon & Go., as (532) 
cash in said Kennon's hands, and a debt from him to said R. and 
E. McNair; and also in this, that no account is stated of the copartner- 
ship; and therefore the Court doth set aside the report, etc. 

And doth declare that it appears by the balance account of Richard 
Kennon & Go. of 10 April, 1777, that R. and E. McNair were then 
creditors of the firm of Richard Kennon & Co. in the sum of £1853 5s. 
3d., which was reduced, as admitted in the original bill, by payment on 
1 July, 1777, to the sum of £1701 15s. 2d., at the rate of $2.50 to the 
pound, and that Richard Kennon was debtor of said Richard Kennon 
& Co. in the sum of £73 9s. 7d. Declare further, said Richard Kennon 
liable, in case of the total loss of the other effects of said firm of Richard 
Kennon & Co., to pay to his said copartners the amount of his said own . 
debt towards their said debt of £1701 15s. 2d., and also (after deducting 
from the said sum of £1701 15s. 2d. the said sum of £73 9s. 7d.) liable to 
pay to them one-half of the residue, namely, the sum of £814 2s. 9d., with 
interest on the said two sums of £73 9s. 7d. and £814 2s. 9d. from 4 July, 
1782, as his, the said Kennon's, share of the loss of said Richard Ken- 
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non & Go., if such total loss did in fact happen; and declare further, 
that the defendants received assets of their intestate to a larger amount i n  
slaves and other specific chattels (which they now hold, or have wasted,) 
than is sufficient to pay the said sums and interest as aforesaid; and 
decree that the defendants pay to the plaintiff the sum of $6,000, in part 
of and towards the said debt, and that execution issue therefor against 
their bodies and proper estates; and refer again to the master, etc. 

(533) 
EDMUND D. McNAIR, ADMINISTRATOR OF RALPH McNAIR, v. THOMAS 

RAGLAND ET AL., ADMIXISTRATORS OF RICHARD KENNORT. 

1. An administrator who has revived a suit of his intestate need not produce 
his letters of administration at the hearing of the cause. It is sufficient 
if he produce them when the order to revive was made. 

2. It  seems that if a defendant in equity intends to rely upon the statute of 
limitations, it must be pleaded. 

3. Whether accounts between copartners are in any case barred by the statute 
of limitations, quere. 

4. But where there is an agreement between copartners, under seal, to account, 
a bill for an account is not barred before an action on the covenant 
would be. 

5. Any delay in suing which can be satisfactorily accounted for by the course 
of public events will not be construed into an abandonment or satisfaction 
of the plaintiff's demand. 

6. In equity an admission in the plea may be used by the plaintiff against the 
defendant. 

From CHATHAJL After the argument of this cause (reported ante, 
p. 516) on the report of the master and the exceptions thereto, the de- 
fendant Ragland filed a petition to rehear the order of this Court, made 
at  June  Term, 1829, referring the accounts to the master, under which 
order the report which has already been stated was made. The grounds 
upon which the order was sought to be set aside will be found fully 
stated in  the opinion of the Court. 

'Winston for defendant Ragland. 
Seawell, contra. 

(534) RUFFIN, J. Since this cause was argued on the report of the 
master, and the exceptions, ante, 516, the defendants have filed a 

petition to rehear the cause and reverse the order of June, 1829, to 
account, under which the report has been made. 

The first objection to the relief is that there is no proof of the death 
of Ralph McNair. That is susceptible of two answers: one, that it is 
presumed from the grant of letters testamentary to Elizabeth McNair, 
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and of administration de bonis .no% to the present plaintiff; the other, 
from the great length of time since he was heard of; there being no proof 
in  the cause that he was alive, since he was mentioned in the act of 1779 
as having adhered to the enemy and gone out of the United States. 

Another objection is taken, that the present plaintiff does not show' 
his own letters of administration. He states them in his bill of revivor, 
and they are not admitted in the answer. I t  is not necessary that he 
should have thefn on the hearing of the original cause. I t  was sufficient 
that he should show them when he applied for the order, that the suit 
should stand revived. I t  is like reviving at law upon the death of the 
plaintiff. The Court must decide upon the character of the person 
applying to revive before he is allowed to revive. At law there is no plea 
given which can put that character in issue; for the suit is to stand 
revived in the same plight in which it stood when the original party 
died. The Court then ex  necessitate decides the question on motion, and 
by inspection of the letters of administration. If at any time it 
should be made to appear that an imposition has been practised on (535) 
it, the Court possesses full power to protect itself and to do right 
to the parties. But the party is not to be held always prepared with 
his proof. The letters form no part of the evidence on the hearing of the 
first suit. Here the order of revivor is expressed in these words: "It 
appearing to the Court that Edmund D. McNair has authority to revive 
the original suit, it is ordered to be revived." This is conclusive'in all 
subsequent stages, until that order itself be reversed. 

I t  is next insisted that the plaintiff is barred by the statute of limita- 
tions. That would not follow were the case one to which the statute 
applied; for it is a part of the case that the McNairs departed from the 
country, and although Ebenezer was a resident of Virginia when he filed 
his bill, it does not appear how long before he had returned. If the bill 
must bring the case out of the statute, this does it pr ima facie, until a 
return to the country shall be shown on the other side. There is no plea 
of the statute, nor is it relied on in the answer. The Court does not 
mean to say that the late English cajes are not law, which dispense with 
a plea of the statute and allow it to be taken advantage of on demurrer 
or at the hearing, though we incline to the opinion expressed by Lord 
T h u d o w  in favor of a plea, because that prevents surprise, and the 
plaintiff, upon notice, might show himself within an exception. But in 
our opinion this case is not within the statute at all, being between 
copartners, touching their copartnership dealings, and constituting a 
trust, appearing upon articles under seal. Whether it would be so if 
such were not the articles, we more than doubt. But where there is an 
agreement under seal to account, a bill for an account cannot be barred, 
certainly before an action on the covenant would. 
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Nor does the Court think the lapse of time destructive of the plain- 
tiff's rights. I t  would be were the transaction one of ordinary times and 
between citizens of the country. Several years were those of war. Upon 

the peace, the treaty gave the power to sue, it is true. But we 
(536) know that every resistance mas made to the claims of British 

creditors, both by the debtors themselves and the citizens gener- 
ally, Until the adoption of the Federal Constitution, in most of the 
states the courts refused to execute it, upon the ground that the British 
violated i t  by refusing to surrender the western posts. Respectable pro- 
fessional gentlemen throughout the country maintained and often sus- 
tained that position in court. I n  this State it was found necessary by 
the Legislature, as late as November, 1787, to enforce i t  by statute; and 
even after that the effect of confiscation was violently contested, and 
never settled until Hamilton v. Eaton, 1 N .  C., 641, in  this State, and 
Ware v. Hylton, 3 Dallas, 199, went up from Virginia to the Supreme 
Court of the United States in  1796. This suit was not long delayed after 
those decisions. A delay thus accounted for by the course of public 
events cannot be construed into an abandonment or satisfaction of the 
plaintiff's demand. 

The defendant has likewise insisted that there is no proof of the 
copartnership, or of the balance account which forms the basis of the 
present denland, and of the accounts directed. I t  seems that the originals 
of those documents have been lost out of the master's office during this 
protracted litigation. But a copy of the balance account remains, and is 
identified by the deposition of the master of Orange as having been 
admitted before him by the defendant Ragland to be a copy. But that 
i t  is a copy, and that the original was a genuine paper, is placed beyond 
doubt by the plea fornlerIy put in  by all the defendants. That plea states, 
as its very point, this account, and relies on it as a stated account between 
the on which there was a remedy at law. There can be no higher 

. evidence than this. I t  is not like a plea at law, where each plea 
(537) is independent. But here is a positive admission on oath; and to 

this purpose it is the same as i f  it were in  the answer. From this 
document, if there were no other evidence, the partnership is clearly 
established; for the fund is stated, the debt to R. and E. NcNair, and 
the several amounts and proportions of profits of each partner, as alleged 
in  the bill. Besides this, the books of the firm contain evidence equally 
strong. 

The order complained of must therefore stand, and is affirmed. 

PER CURIAM. Petition dismissed. 

Cited: Spencer w. Cahoon, 14 N. C., 81; Hubbs v. Bush, 19 N. C., 512. 
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WILLIAM HARRISON v. WILLIAM H. BATTLE AND 

NATHANIEL HUNT ET AL. 

1. Under the first section of the act of 1812 (Rev., ch. 830), subjecting trust 
estates to execution, only such estates as are held in trust for the defend- 
ant  in the execution splely are within the operation of the act. As the 
sheriff's deed transfers the estate of both trustee and oestwi que trust, 
those cases where i t  is necessary for the purposes of the trust that the 
trustee should retain the legal estate are not within its operation. As in 
case of a conveyance to sell and pay debts, and then in trust for the 
bargainor, the estate of the trustee is not destroyed by an execution sale 
of the interest of the cestui que trust. 

2. But the interest of the bargainor, after payment of the debts, being in no 
respect distinguishable from an equity of redemption, may be sold under 
the second section of the act. 

3. That section subjects equities of redemption in land only, to execution sales. 
The same interest in chattels is left as a t  common law, and can be sub- 
jected to the satisfaction of an execution only in a court of equity. 

4. Before the passage of the act of 1812 a court of equity lept its aid to an 
execution creditor to subject an equity of redemption, subsisting in favor 
of the defendant, to the satisfaction of the execution. I t  will do so still, 
especially as the remedy is not so perfect at  law, as it can be made in this 
Court, by ascertaining, before a sale, the amount of the debts charged 
upon the land. 

5. A creditor must establish his debt a t  law to entitle himself to the aid of a 
court of equity. But a return of nulla bolza is unnecessary where it ap- 
pears that all the debtor's property has been placed beyond the reach of 
final process. 

6. Where lands and slaves were conveyed in trust to pay debts, with a result- 
ing trust in favor of the bargainor, and after its execution the bargainor 
made further assignments of the resulting trust to secure debts, and 
judgments were also recovered against him: Held, that executions bound 
the resulting trust in the land from the teste; and, if they overreached 
the assignments, had a priority; and that as to the resulting trust in the 
slaves, i t  was bound in equity in favor of the creditor who first filed his 
bill, without reference to the taste of his execution, and that assignments 
made before the filing of the bill had a preference. 

7. Creditors secured by the deed upon both land and slaves are, in favor of 
the execution creditors having a lien upon the resulting trust in the land, 
marshaled, so as to have their debts satisfied pro tarzto by a sale of the 
slaves. 

From FRANKLIN. The  plaintiff alleged that  h e  was the  surety (538) 
of the  defendant H u n t  i n  a note for about $2,600, discounted a t  the 
Bank  of New Bern ; tha t  H u n t  being in  failing circumstances, the  plain- 
tiff had procured a n  action to be brought by the bank, i n  which judgment 
was recovered by the  plaintiffs a t  law, a t  September Term, 1828, of the  
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County Court of Franklin; that pending the action, viz., on G Septem- 
ber, 1828, the defendant Hunt had conveyed to the defendant Battle all 
his property which could be seized under an execution, in  trust to pay 
certain debts due by him, Hunt, which were mentioned in the deed, with 
a trust as to the residue, after paying those debts, to Hunt ;  that the 
property thus conveyed was much more in  value than the debts secured 
by the deed; that execution upon the judgment obtained by the Bank of 
New Bern issued, which the plaintiff procured to be levied upon the 
property thus conveyed, subject to the claim of the defendant Battle, and 
that if the defendant Battle sold only so much of the property conveyed 
as was necessary to pay all the debts secured by the deed to him, that 

there would be a large surplus, amply sufficient to satisfy the 
(539) execution in favor of the bank; but that the defendant Hunt  had 

given sundry orders upon the defendant Battle for the surplus, 
over and above the sum due on the debts thus secured, and threatened to 
exhaust the same by similar orders, and that if the defendant Battle 
should sell, in  consequence of these orders, and pay over accordingly the 
whole of the proceeds in  his hands, there would be nothing from which 
the plaintiff could be indemnified against his liability as the surety of the 
defendant Hunt, who was insolvent. 

The plaintiff then averred that he had made the Bank of New Bern 
secure in the ultimate satisfaction of their judgment, and had taken an 
assignment thereof. 

The prayer was for an injunction restraining the defendant Battle 
from selling more of the property conveyed to him than was necessary to 
satisfy the debts secured by the deed of trust, and that the residue in  his 
hands might be subjected to the satisfaction of the execution in favor of 
the president and directors of the Bank of New Bern, who were also 
made defendants. 

The defendant Battle, in  his answer, admitted the execution of the 
deed of trust to him by the defendant H u n t ;  that before the sale of any 
property under the deed, and on 23 October, 1828, he received notice of 
an assignment of the residue in  his hands, made by the defendant Hunt  
on 1 6  October, to Thomas T. Russell and George W. Freeman, to secure 
them, as the sureties of Hunt, in  two notes for $1,000 and $800, held 
by the Bank of the United States; that on 1 January, 1829, a similar 
assignment of the residue, after satisfying Russell and Freeman, was 
made by the defendant Hunt to secure Peter Arrington in the sum of 
$1,400, and on that day notice thereof was given to him, the defendant 
Battle; and that, also, on 12 February, 1829, a similar assignment of the 
surplus, after satisfying Russell, Freeman, and Arrington, was made by 

Hunt  in favor of James Hilliard, to secure the sum of $424, 
(540) notice of which was also given him; that he, the defendant, not 
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believing he had power to sell under the deed of trust made by Hunt 
to him,-had done no act whereby he in any way sanctioned those 
assignments, and had merely acknowledged notice of them; that the 
personal effects of the defendant Hunt had been sold, to the amount of 
$10,466, with which all the debts secured by the deed of trust had been 
 aid. and that a valuable real estate and seieral slaves and other minor 
L 8 

articles of personal estate were yet unsold, the legal title of which was 
still in him. The defendant disclaimed to hold anything beneficially, 
and submitted to any decree which would indemnify him. 

The defendant H&S answer corresponded in every respect with that 
of the defendant Battle. 

The assignment of the judgment and execution by the president and 
directors of the Bank of New Bern to the plaintiff was admitted by 
them, and not denied by the other defendants. Russell, Freeman, Arring- 
ton, and Hilliard were made defendants, and by their answers only set up 
the several assignments made to them as stated in the answer of the 
defendant Battle. 

By an order made in the cause, Rattle was directed to sell all the 
property of the defendant Hunt remaining unsold, and hold the pro- 
ceeds subject to the decision of the court. By another order all the 
execution creditors of the defendant Hunt were allowed to make them- 
selves parties; and a number of them availing themselves of this liberty, 
a reference to the master was made to ascertain the amount of their 
judgments, and the time when executions issued upon them, together 
with the return thereof. 

The cause was heard upon these facts and the reports of the master 
on the above reference and of the commissioner, Battle, as to the sale of 
the residue in his hands after paying the debts secured by the deed of 
trust. 

Seawell, Gaston, and Badger for plaintiff. 
T h e  Attorfiey-General for the assignees of the residuum. 

(541 

W. H. Haywood for the assignees. 

HENDERSON, C. J. The fieri facias of the New Bern Bank, to whose 
rights Harrison is substituted, formed no lien, independent of our act 
of 1812 (Rev., ch. 830)) on Hunt's interest in the property conveyed in 
trust to Battle, neither this property itself nor the trust resulting to 
Hunt being the land, tenements, goods or chattels of Hunt. As, there- 
fore, it could not be levied on or sold by the common law to satisfy the 
execution, no lien arose by its issuing, or what the sheriff calls its levy; 
for, as the lien arises, or is created, as a means to the end, it would be in 
vain for the law to raise it, when the end could not be attained. Nor is 
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the trust in  favor of Hunt one of that description authorized to be taken 
in execution under the first section of the act of 1812. The use of trust, 
there spoken of, is a pure and unmixed one; for the doing execution under 
that section, to use its own terms, divests the estates both of the trustee 
and cestui que trust, and transfers them to the purchaser. I n  the 
present case, therefore, if i t  operated, it would give both Hunt's and 
Battle's estates to the purchaser, under the fieri facias, and entirely 
disable Battle from performing the other trusts. I n  other words, Battle 
is not seized or possessed to the use of or in  trust for Hunt, but to the 
use of Hunt  and others, whose interests are no ways united with Hunt's, 
but are entirely of a different nature. This has been the construction 

heretofore put upon the act, and it is believed to be the correct one. 
(542) But we believe that so far as regards the land, Hunt's interest 

may be sold under the second section of the act;  for we cannot 
distinguish his right to have the lands again, after the payment of the 
debt for which this stood as a security, from an equity of redemption. 
I t  has all the essentials of that right, although i t  wants some of its 
formal parts. I t  is conveyed to secure the payment of a debt. Upon 
the payment of the debt, Hunt has a right to call for a reconveyance. 
Whilst in his possession, by the creditor's consent, he is not accountable 
for the profits. This trust, to be sure, can be closed by a sale, without 
the intervention of a court of equity. The aid of this Court to foreclose 
an  equity of redemption is required only because the law will not trust 
the creditor to be both his own agent and that of the debtor, whose rights 
i t  may be his interest to sacrifice. This trust is free from that. objection, 
because the parties have agreed on their trustee. We cannot, therefore, 
distinguish this interest from an equity of redemption; and its exemp- 
tion from sale under a fieri facias is equally an evil with the exemption 
of equities of redemption. The mischief is precisely the same, and we 
therefore think it within the spirit of the second section of the act of 
1812. 

But that act affects equities of redemption in  real estate only; "lands, 
tenements, rents and hereditaments" are its words. I t  extends not to 
trusts arising out of personal estate. As to that, therefore, the execu- 
tion formed no lien. We also think that the execution creditor has the 
right of coming into this Court to make the lien effectual as to the land; 
for although he has a remedy at law under his execution, it is not an 
effectual one. I f  he sells at  law, he must sell Hunt's right of redemp- 
tion only. I t s  value is unknown. I t  depends on how much of the debts 
are paid. This might be known to some and unknown to others. Bidders, 
therefore, would stand on unequal grounds; and after a sale, a purchaser 

would have to come into this Court to compel the trustee to settle 
(543) the trust debts and to receive them from him; or to make a sale 
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to raise them, and to pay him the overplus. A sale of property so 
situated would encourage speculation, that bane of steady and persever- 
ing industry and sound morality. 

These are some of the reasons which induce the Court to lend its aid. 
I admit they impugn the policy of the second section of the act of 1812. 
But the jurisdiction of this Court is not ousted because a remedy is given 
at law, unless i t  be a plain one. The remedy here is more effectual, 
because this Court ascertains all the claims upon the thing, and sells the 
corpus itself. The purchaser gets what he purchased-no more and no 
less. He does not make his gain by another's loss. 

As to the trusts upon the personal estate, there is no remedy but in 
this Court; and that there is here, we entertain no doubt; for do we not 
mean to consider this a debt due from Battle to Hunt, even after sale, 
but as Runt's property in his hands, which cannot be reached at law. 
As to the property before the sale, there is no doubt; for it is an estate or 
interest in equity, and so i t  is after sale; for Battle is not his debtor, but 
his trustee. H e  holds the money as he held the property. When the 
question of a pure debt arises, it will be time enough to consider whether 
i t  cannot now be reached to satisfy debts. As to the want of the return 
of nulla bona, to give a right to call in the aid of the Court, it is deemed 
to be unnecessary. I n  this case clearly i t  is not required as to those 
executions which attach on the real fund, and we think that the want of 
i t  is supplied as to all the judgments; for the deed in question conveys 
the whole of Hunt's property which an execution could reach. But still 
the mere creditor must establish his demand by a judgment. As to the 
orders and assignments, they have a clear priority over all executions on 
the personal fund before such creditor by execution became a party to 
this bill; that is, orders and assignments have priority to mere 
judgment creditors before they became parties plaintiff. But the (544) 
teste of an execution which overreaches these assignments or 
orders will have priority over them, as regards the real estate. As to 
the other judgments competing with each other, they all stand on equal 
grounds, regardless of the time of their being obtaiwd or execution 
issued thereon. An alias or pluries execution regularly kept up will, as 
to trust estate in the land, relate back to the teste of the original. 

The master will make an additional report to the next Court, in which 
he will ascertain the net sum in the hands of the trustee. and will charge 

u 

him with interest, if he has made interest, and may interrogate him on 
oath as to that point. H e  will allow him a commission of 2% per cent, 
besides actual expenditures in relation to the trust and in his attendance 
in  this suit. He  will distinguish between the proceeds of the real and 

u 

personal estate, the amount of debts paid under the trust deed, and charge 
them in  the first instance to the personal fund. H e  will present a scheme 
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for distribution, according to the principles of the foregoing opinion. 
Judgments which are partly satisfied out of the real estate will come in  
for balances with other judgment creditors. To give the directions i n  a 
few words, they are these : As to the real fund, execution binds from 
their teste; orders and assignments from their date on both funds- 
they are of equal dignity; priority of right of satisfaction being gained 
only by priority of date. Becoming a plaintiff precludes tioluntary 
transfers as to him. All judgments affecting the personal fund stand 
in  equal degree. The costs are to be paid out of the fund. The funds 
are directed to be marshaled in favor of those execution creditors who 
had obtained a lien at law upon the real fund, because the creditors 
under the trust deed have two funds at law, they but one. 

Cited: Oillis v. ilfcliay, 15 N .  C., 174; Clark v. Banlber, 21 N .  C., 
609; McRay v. Williams, ibid., 406; Brown v. Long, 22 N. C., 140; 
Pool v. Glover, 24 N.  C., 131; Doak v. Bank, 28 N. C., 331; Hall v. 
Harris, 38 N. C., 299; Parish v. Sloan, ibid., 612; Prost v. Reynolds, 
39 N. C., 499; Eirkpatricil- v. Jfeans, 40 N. C., 222; Presnell v. Landers, 
ibid., 254; Hough v. Crtxs, 57 N .  C., 297; Bryan v. Xpruill, ibid., 
2 8 ;  McRay v. Eries, ibid., 237; Bobbitt v. Brownlow, 62 N.  C., 
255; iVcEeithaa v. Walker, 66 N.  C., 97; Sprinkle v. Martin, ibid., 
56; Hutchison v. Symons, 67 N. C., 160; Hardin v. Ray, 94 N. C., 
460; Mayo v. Staton, 137 N.  C., 674-656; Moore v. Bank, 173 N. C., 
184; Hardware Co. v. Lewis, ibid., 293. 

MEMORANDUM. 

At  the recent session of the Legislature, DAVID L. SWAIN, Esq., of 
Buncombe County, was elected a judge of the Superior Court, vice 
WILLIE P. MANGUM, Esq., of Orange County, who resigned. 



ABATEMENT OF LEGACIES. V i d e  Legacies, 2, 11, 12, 13. 

ACCOUNT. V i d e  Administrators, 6, 9, 16. 

ADMINISTRATORS AND EXECUTORS. 
1. A settlement made by an administrator with commissioners appointed 

by an order of the county court is no way binding upon the next of 
kin. Wood u. B a M g e r ,  67. 

- 2. Where negroes were specifically bequeathed, and the share of one is set 
apart, and a profit is made by the administrator on another share 
belonging to an infant, this is no severance of the tenancy in common, 
and this profit may be recovered by the infant in a joint bill for an 
account filed by all the legatees. Ibid., 67. 

5. Commissions to executors are not a right attached to the office, but an 
allowance for their trouble and risk in settling the estate. Therefore, 
where there were two executors, and one took upon himself more than 
half the trouble and risk, it ?om held, that he was entitled to more 
than a moiety of the commissions. W a n t  v. Pride, 269. 

4. Where slaves are given by will' for life, with a remainder over, the 
assent of the executor to the legacy for life is an assent to that in 
remainder. Alston v. Foster, 341. 

5. Where an executor has assented to a specific legacy, and afterwards 
an execution issues against the goods of the testator in his hands, a 
purchaser of that specific legacy at  a sheriff's sale under the execution 
acquires no title. Ibid., 341. 

6. The lapse of thirty years is no bar to an account of an administration. 
But where a legatee had given a bond to exonerate the executor from 
his office, as if he had never qualified, this was held to be evidence of a 
settlement, and, unexplained, to be a bar to an account. I ~ e s  v. 
S u m ,  342. 

7. Qzcwd: I s  not such a bond a release? Ibid., 342. 

8. An administrator defendant, who denies the right of the plaintiff, and 
neither renders an account nor pays mney  into court, is chargeable 
with interest from the time the plaintiff's right accrued. J o b s m  v. 
Person, 368. 

9. Where an estate is charged with the education of children, and a near 
relative takes that charge upon himself, upon an account between the 
children he is to be taken as having intended a benefit to the estate, 
and not a personal bounty to the children. Ibid., 368. 

10. An executor who does not render an account and swear that he has not 
used the fund himself, nor loaned i t  to others, but has kept it on 
hand for the purpose of his trust, is to be charged with interest from 
the date of his receipt of the trust money. A m e t t  u. Linney,  373. 

11. An executor who has used any part of the trust fund for his own 
advantage must be held to a strict interest acco,unt, unless he keeps 
such an account and produces and verifies i t  before the master. 
IWd., 373. 
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ADMINISTRATORS AND EXECUTORS-Qontinued, 
12. An executor who buys a t  his own sale, however openly or fairly, holds 

the property a t  the election of the legatee; and one who purchases in 
conjunction with him is subject to the same rule. Cannon u. Jenkim, 
426. 

13. But where a n  executor a t  his own sale bid fairly, for the purpose of 
enhancing the price, and the property being struck off to him, sold 
a t  the same day, without collusion to one who had bid against him, 
although the executor would have held i t  subject to a n  account, yet 
his purchaser, the sale being a distinct transaction, acquired an abso- 
lute title. Ibid., 426. 

14. Sales of slaves in  lots a re  not favored in equity, because slaves generally 
sell better singly, and the person who conducts such sales does i t  a t  
the peril of answering for the true value. But where the slaves a r e  
sold to families, although the executor has no right to consult his 
feelings a t  the expense of the legatees, yet he will not be,charged the 
full value unless the interest of the legatees is manifestly injured by 
the mode of sale. Ibid., 426. 

15. Executors a r e  justified by sales a t  auction-in the usual way. But if 
they depart from this method, and sell a t  private sale, they are  
answerable for the full value. Ibid., 426. 

16. The representatives of an administrator cannot be compelled to account 
with any person but a n  administrator de bonis %on. Ibid., 426. 

17. A creditor of a n  executor, who has taken a security for his debt upon 
the assets of the testator with notice, cannot hold them against the 
legatees. Huson v. McKenxie, 467. 

18. A single act  of maladministration cannot be made the foundation of a 
suit against a n  executor; but the whole administration must be 
inquired into, and if the  frame of the bill does not permit this, i t  
must be dismissed. Ibid., 467. 

19. One of several administrators, who assents to the delivery, by his coad- 
ministrator, of the assets to the next of kin before the payment of 
debts, is guilty of a devastalrit. So, also, if the assets were delivered 
over in  obedience to the decree of a court, unless he shows that  i t  
was made in inlritum. McNair v. Ragland, 520. 

20. An administrator who has revived the suit of his intestate need not 
produce his letters of administration a t  the hearing of the cause. I t  
is  sufficient if he produce them when the order to revive was made. 
Ibid., 537. 

Vide  Lapse of Time, 2, 3 ;  Bill of Interpleader, 1, 2 ;  Statute of Limita- 
tions, 2, 3 ; Trust! 10 ; Sureties, 4 ; Interest, 1. 

ADULTERY. V i d e  Divorce, 1, 2. 

ADVANCEMENT. Vdde Slaves, 3. 

AGENT. V i d e  Depreciated Currency, 3 ; Interest, 3. 

AMBIGUITY. V i d e  Legacies, 9, 10. 
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AGREEMENT. 
1. A postnuptial agreement made upon sufficient consideration between 

husband and wife will be enforced in equity. Liles v. Fleming, 185. 

2. Where there was a n  agreement to settle property upon the wife, and 
the husband, by will, bequeathed that  property to a stranger, i t  was 
held, the wife having dissented from the will, that  her right to a 
child's part of the personalty could be defeated only by a satisfaction 
in express words, or one resulting from a necessary implication; and 
there being neither, tha t  she was entitled both to the settled property 
and to her child's part. Ibid., 185. 

3. Where a son, who died intestate, unmarried, and without issue, is 
bound by his agreement t o  support his mother, i t  was held, that  she 
having succeeded to his personal estate absolutely, and to his real 
estate for life, had no claim against the heirs on account of their 
intestate in the land, expectant upon her life estate, notwithstanding 
she had advanced the money for the purchase of the  land. Taylor v. 
Vick, 274. 

4. One who has conveyed his property in  trust to secure his own debt, 
and has assented to a sale of i t  upon disadvantageous terms, cannot 
in  equity obtain a resale of it, although it was purchased by the 
creditor whose debt was secured. Haines u. CowZes, 424. 

5. But other creditors, who have been injured by the sale, will be aided. 
Ibid., 424. 

Vide, Contract, Bills of Exchange, 2 ;  Statute of Limitations, 6. 

ALTERATION O F  WRITTEN INSTRUMENTS. Vide Bills of Exchange. 

AMENDMENT. Vide Injunction, 3. 

ANSWER. 
1. I t  seems, where the lapse of time forms no bar to  the claim asserted, 

but only raises a presumption of fact inconsistent with it ,  the lapse 
of time must be relied on, in  the answer, as  a defense. Nssbit v. 
Brown, 30. 

2. A bill the allegations of which are  directly denied by the answer, and 
supported by one witness only, without corroborating circumstances, 
will be dismissed. Alley v. Ledbetter, 453. 

3. New matter, brought forward in the answer as  a defense, which would 
have aided the plaintiff had the bill been framed i n  reference to it ,  
cannot be used to sustain the relief sought. Green, v. Branton, 504. 

Vide Practice, 3 ; Injunction, 4 ; Jurisdiction, 10. 

ASSIGNMENT. 
The assignor of a term for  years has, i n  equity, no lien upon the land for 

the money agreed to be paid as  the consideration of the  assignment. 
Norfleet 9. Cotton, 338. 

Vide Trust, 8. 

AUCTION SALES. 
1. The employment by the-vendor of by-bidders to enhance the price a t  

a n  auction sale is a fraud for which equity will set aside the contract, 
on a bill filed by the purchaser a t  such sale. Morehead v. H z t ,  34. * 



INDEX. 

AUCTION SALES-Continued. 
2. The employment of a puffer a t  a n  auction sale is  a fraud upon the 

bidders; and a court of equity will direct a bond, given by a bidder 
for property bought under such circumstances, to be delivered up. 
Woods u. Hall, 415. 

Vide Administrators and Executors, 12, 13, 15. 

AWARD. 
An award may be corrected for error in  law, where i t  appears on i ts  face 

that  the arbitrators intended to decide according to law, but have 
made a mistake. Ryan. v. Blount, 386. 

BAILMENT. Vide Statute of Limitations, 1; Gift, 2. 

BASTARDS. 
Where there are  children of the same mother, some born in  wedlock and 

some illegitimate, the former class may inherit from the latter, and 
the latter may inherit from each oth6r; but the latter cannot inherit 
from the former, nor can the mother, in  any case, inherit from the 
latter. Flint7%am v. Holder, 349. 

Vide Contract, 1 ; Consideration, 5 ; Marriage Settlement, 5. 

1. Where the payee of a promissory note mutilated i t ,  by cutting off the 
name of the attesting witness: Held, that he was entitled to no 
relief in  a court of equity. Hharpe u. BagwelZ, 116. 

2. A bill was accepted for the accommodation of the drawer, and this 
fact was known to the endorser, who, when his endorsement was made, 
received from the drawer a bond and mortgage conditioned to be void 
if he should be indemnified against that and any subsequent endorse- 
ment. The drawer then conveyed the mortgaged premises in  trust to 
secure all his debts, with instructions in  the deed to the trustee to 
pay such debts first "as may be endorsed by the said endorser." After 
this conveyance, the bill being protested, was taken up by giving the 
holder the note of the drawer, with the acceptor and the endorser a s  
sureties, which was paid by the acceptor, who procured an assignment 
of all the securities i n  the hands of the endorser and holder: I t  
tous held, 

(1)  That there being no contract whereby the endorser and acceptor 
agreed to become cosureties, the latter had no right to contribution 
from the former. 

(2)  That the endorser being liable only on the default of the acceptor, 
the latter could not be subrogated to the rights which the holder had 
against the former. 

(3) That the mortgage being made for the personal indemnity of the 
endorser only, and not for the security of the debt, the acceptor had 
no right to pursue the fund ; and that  the endorser being indemnified 
by the acceptor's payment, the mortgage was functus oficio. 

(4) That a mortgage to secure subsequent endorsements rested merely in 
contract, and was available for those only which were made while 
the property remained under the con t~ol  of the mortgagor. Gomex v. 
Lamrus, 205. 

Vide Sureties, 1, 2, 3. 
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BILL OF INTERPLEADER. 
1. A bill of interpleader can be filed only by one in possession. There- 

fore, where a n  administrator never had reduced the assets into posses- 
sion, but they were i n  that  of some of the distributees, who claimed 
adversely t o  him, a bill by him against the distributees, praying that  
they might interplead, is improper. Martin v. Mayberru, 169. 

2 .  But the defendant to such bill, who claimed adversely, havi-ng answered, 
filed a cross-bill, submitted to a n  account, etc., he was enjoined from 
computing the time spent in  this litigation in bar of an action a t  law 
to be brought by the administrator. Ibid., 169. 

BILL O F  REVIEW. Vide Jurisdiction, 13. 

CASE OVERRULED. WhrGte u. Beattie, amte,'87 ; Whiite u. Beattie, 324. 

CESTUI QUE TRUST. Vide Fraud, 2, 3 ; Trust, 16. 

CHOSES I N  ACTION. Vide Trust, 6. 

COLLATERALS. Vide Marriage Settlement, 2, 4. 

COMMISSIONS. Vide Administrators and Executors, 3. 

CONDITIONAL SALES. 
1. Where upon the face of a transaction i t  is  doubtful whether the parties 

intended to make a conditional sale or a mortgage, courts of equity 
incline to consider it a mortgage: because by means of conditional 
sales, oppression is  frequently exercised over the needy. Poilzdexter 
u. McCm"ILo"IL, 377. 

2. But there is no rule in  equity which forbids the making of conditional 
sales. And where the subsequent acts of the' parties a re  consistent 
with the idea of a sale, a redemption is  not decreed; for  although the 
acts of the parties are never regarded a t  law a s  a rule of correction, 
yet in  equity they are  considered a s  evidence of the intent. Ibid., 377. 

3. Where upon the  purchase of a slave a full price was paid, and no bond 
or covenant taken for the payment of the purchase money in case of 
the death of the slave, and possession was given immediately: Hsld, 
that  these circumstances, added to the fact that  the buyer was necessi- 
tous, and that  twelve years had elapsed before redemption was 
claimed, proved that a clause whereby the seller reserved to himself 
the power of annulling the bargain did not render the  transaction a 
mortgage, but a conditional sale, to claim the benefit of which there 
must be a strict performance by the seller. Ibid., 377. 

CONFISCATION ACTS. 
1. The treaty of 1783 revived the rights of British creditors and restored 

them the right to sue a s  if the confiscation acts had not been passed. 
The war of 1812, there being no new confiscation acts, did not affect 
those rights otherwise than to suspend the  right of suing. McNak v. 
Ragland, 520. 

2. Whatever may be the effect of the treaty of 17% upon the mutual rights 
of copartners, where the whole partnership property o r  a portion of 5 '  

'it belonging to a n  alien partner was seized under the confiscation 
laws, yet where the copartnership owed the alien partners for ad- 



INDEX. 

CONFISCATION ACTS-Cantinued. 
vances, the resident partner's share of these advances constituted, in 
equity, a debt, which he owed his copartners, and which is within the 
treaty. Ibid., 520. 

CONSIDERATION. Vide Marriage Settlement, 5. 

CONSTRUCTION. Vide Legacies, 5, 6, 7, 8, 9, 10;  Conditional Sales, 2. 

CONTINENTAL MONEY. Vide Depreqiated Currency, 1, 2, 3, 4. 

CONTRIBUTION. Vide Sureties, 1, 2, 3, 4 ; Bills of Exchange, 2 ; Mortgage, 
3, 4, 5. 

CONTRACTS. 
An executory contract made in consideration of a n  intended marriage, 

whereby the parties covenant to make a provision for an illegitimate 
child of the wife, will, under the act of 1799, be protected in a court 
of equity, and its specific execution enforced, in favor of such child, 
against the husband. Kimbrough v. D ~ d s ,  71. 

Vide Fraud, 1, 2 ;  Auction Sales, 1 ; Agreement. Statute of Frauds, 1 ;  
Partners, 2 ;  Marriage Settlement, 5 ;  Mistake, 1, 2 ;  Specific Per- 
formance, 1; Remedy, 1, 2 ;  Usury, 1, 2, 3, 4. 

COSTS. 
1. I t  seems, where a claim is  asserted on the part of infants, who have 

an appearance of right, each party must pay his own costs. Kirk v. 
Turner, 14. 

2. Upon the removal of an equity cause to this Court, under the act of 
1518 (Rev., c6. 962), the original papers are  to be sent here; and if 
the clerk below sends copies of them, the costs of the  copies cannot 
be taxed. Lee u. Norcom, 376. 

Vide Trust, 16. 

COUNTY COURT. Vide Jurisdiction, 4, 5. 

COVENANT. 
1. Where one sells the land of another, setting out the tit le of the latter, 

and covenanting against it, no estate passes by the deed, and a second 
vendee cannot sue at  law, in  his own name, on the covenants. Nesbit 
u. Brown, 30. 

2. Where a vendor covenanted, in case of eviction, to pay double the pur- 
chase money, and also damages, i t  was held to be a penalty, not stipu- 
lated damages, and the purchase money and interest only could be 
recovered. Ibid., 30. 

CREDITORS. 
1. A creditor who takes a n  encumbrance to secure a n  antecedent debt, 

without releasing a surety, is not such a purchaser a s  i s  protected by 
want of notice. Domaldson v. Barzk, 103. 

2. ,4 mere creditor who has not obtained a lien by judgment has no right to 
the aid of a court of equity to follow the property of his debtor. 
Ibid., 103. 
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3. Where lands conveyed to D. M. & Co., and also to &I. i n  trust for 
D. M. & Co., were conveyed by M., who died insolvent, indebted to the 
company, and without personal representation to secure his individual 
debt: I t  was held, upon a bill filed by a creditor of the copartnership 
to subject this property: 

(1) That the creditor of M. was not a purchaser for value, within the 
meaning of the rule which protects them when they a re  not affected 
with notice. 

(2) That  nothing passed by the deed, in  the land conveyed to D. M. & (3. 

(3) That  no decree could be made founded on the fact that  M. was a 
debtor to the company, until his estate was represented. 

(4) That  the  plaintiff not having established his demand, and having no 
lien, had no right to the assistance of a court of equity. Ibid., 103. 

5. Where there a r e  two creditors, one of whom can obtain satisfaction 
only from the visible property of the debtor, and the  other can sub- 
ject not p l y  that, but a special fund created for this indemnity, 
although a court of equity will compel the latter to resort to the 
special fund, or will subrogate the first to his right t o  that fund, yet 
the first creditor must demand this before the latter has received 
satisfaction from the visible property. If he  waits, he has no equity 
against a third creditor, who obtains a n  assignment of the special 
fund. Willianu u. Washimyton, 137. 

6. I n  equity, a surety, in  respect to his liability, is regarded a s  a creditor, 
and has a right to all the privileges of one. Ibid., 137. 

7. A surety has, in  respect to his liability, the rights of a creditor, and 
upon the insolvency of the principal debtor may retain any funds 
belonging to him in his hands. Williams u. Helme, 151. 

8. Therefore, where the surety owed the principal debtor, who became 
insolvent, and assigned for value the debt due by the surety: IleZd, 
that  the latter might retain the amount of his subsequent payments 
against the assignee. Ibid., 151. 

9. Before the passage of the act of 1812, a court of equity lent its aid to 
a n  execution creditor to subject an equity of redemption subsisting in 
favor of the defendant to the satisfaction of the execution. I t  will do 
so still, especially a s  the remedy is  not so perfect a t  law as  i t  can be 
made i n  this Court, by ascertaining, before a sale, the amount of the 
debts charged upon the land. Harrison u. Battle, 541. 

10. A creditor must establish his debt a t  law to entitle himself to the aid 
of a court of equity. But a return of nulla bona is  unnecessary where 
it appears that  all the debtor's property has been placed beyond the 
reach of final process. IbiS., 541. 

vide Lien, 4 ;  Statute of Limitations, 2; Agreement, 4, 5 ; Mortgage, 7; 
Trust, 2, 3; Widows, 2. 

CY PRES. Vide Trust, 5, 6. 

DAMAGES. Vide Covenant, 2. 

DEBTS. Vi7id.e Legacies, 3, 4. 
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DEED. 
1. A delivery of a deed is  a parting with the possession of i t  by the 

grantor in such a manner as  to deprive him of the right to call it. 
Kirk v. Turner, 14. 

2. Where a deed was handed to the subscribing witness as  the agent of 
the grantor, for the purpose of being proved, and was by the agent 
returned to the grantor without being proved: Held, that  this was 
not a delivery. Ibid., 14. 

Vide Covenant, 1 ; Grant, 1 ; Husband and Wife, 5. 

DELIVERY. Vide Deed, 1, 2. 

DEPOSITIONS. Vide Practice, 7. 

DIVORCE. 
1. For adultery, the Court may divorce a vinculo matrimolzii, but is  not 

bound to do so. I t  will in its discretion either dissolve the marriage 
or decree a separation of the parties. Collier u. Collier, 356. 

2. Where a husband admits his wife to conjugal embraes  with knowledge 
that she has committed adultery, he may, notwithstanding, seek a 
divorce for her subsequent misconduct. Ibid., 356. 

DEPRECIATED CURRENCY. 
1. A debt existing before depreciation in the currency which took place 

during the Revolutionary War might have been discharged in that  
currency. But if not paid or tendered during that period, upon the 
subsequent resumption of cash payments the whole sum is  to be paid 
without reference to the depreciation. McNair v. Raglami, 520. 

2. A debt contracted while the currency was depreciated, upon the resump- 
tion of cash payments must be discharged according to the rate of 
depreciation a t  the date of the contract. Ibid., 520. 

3. But an agent charged with the collection of debts is responsible only 
for what he  collects; and if he received a debt in the depreciated cur- 
rency, upon a settlement made af ter  the resumption of cash pay- 
ments, he is to account only for the value of the currency a t  the 
time i t  was received. Ibid., 520. 

4. And where a collecting partner owed a debt to the copartnership, con- 
tracted before the Revolutionary War, and also collected money due 
to the copartnership during the depreciation of the currency, upon a 
settlement of his accounts allowance was made for the depreciation 
upon money collected, but not upon the debt due from himself. Ibid,, 
520. 

DEVASTAVIT. Vide administrators and Executors, 20. 

DEVISE. 
1. I n  a devise of personalty, "to be equally divided between my son P., 

my daughters D., C., and E., and the heirs of my daughter P." : Held, 
that  the latter took but one-fifth among them. Ricks u. Williams, 3. 

2. A testator directed his land to be sold and the proceeds divided among 
his "heirs not heretofore mentioned" : Held, (1) that the land should 
be considered a s  money, and that  the word heirs meant those entitled 
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DEVISE-Cmtkued. 
under the statute of distributions ; (2) that  the words "not heretofove 
mentioned" applied only to those taking beneficially under the will, 
and not to a legatee in  trust. McCabe v. Npruill, 189. 

Vide Legacies ; Trust, 7, 10. 

DISCOVERY. Vide Jurisdiction, 10, 11 ; Partners, 2 ; Possession, 1. 

DOWER. 
Where the vendee of lands received no title, but only a bond to make one 

upon payment of the purchase money, the dower of his wife i n  t h e  
land i s  not protected against the debt due the vendor for the pur- 
chase money. I s  the wife entitled to  dower a t  all? Quere, Kirby v. 
Daltow, 195. 

ELECTION. Vide Legacies, 8. 

EQUITY OF REDEMPTION. Vide Trust, 4, 21; Creditors, 8. 

EVIDENCE. 
I n  equity, a n  admission in the plea may be used by the plaintiff against 

the defendant. McNclir v. Ragland, 520. 

EXCEPTIONS. Vide Practice, 1, 2. 

EXECUTIONS AND EXECUTION SALES. Viole Administrators and Execu- 
tors, 5 ;  Trust, 19, 20, 21, 22. 

' 

EXECUTORS. Vide Administrators and Executors, 5. 

EXECUTORS. Vide Administrators and Executors. 

FEME COVERT. Vide Husband and Wife. 

FRANCHISE. Vide Roads, 1. 

FRAUD. 
1. Morality and good faith require that  the vendor should disclose to  the  

evidence every circumstance which may induce the latter to change his 
mind as  to the contract. Alstow v. Outerbridge, 18. 

2. Where a trustee sold a t  auction a fee simple in  the trust land, and 
before the execution of the contract the trustee and the cestui qzce 
trzlst discovered that the deed of trust created only a life estate: 
Held, that  the concealment of this discovery was fraudulent, and 
vacated the contract, although the  deed of trust was publicly read, 
and the trustee only undertook to convey the title he had, and 
although the cestui qua tmst refused to guarantee the title of the 
trustee. Ibid., 18. 

3. I t  seems that  fraud practised by a cestui que trust will avoid a sale 
honestly made by the trustee. Cheshire u. Booe, 22. 

4. A misrepresentation by the vendor of a fact which materially affects the 
value of the property sold, and of which the vendee is ignorant, avoids 
the sale. WooUs v. Hall, 415. 

Vide Auction Sales, 1, 2 ; Widows, 2 ; Voluntary Conveyapces, 2 ; Creditors, 
1, 2, 3 ; Mortgages, 2 ;  Notice, 1, 2, 3 ;  Marriage Settlement, 1, 2, 4 ;  
Trust, 15; Husband and Wife, 6, 7, 8 ;  Mistake, 1, 2. 
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GAMING. 
1. Upon the construction given to the act of 1788 (Rev., ch. 284) for  

avoiding securities given upon a gaming consideration, money lost and 
paid cannot, a t  law, be recovered back. D w n  v. Holloway, 326. 

2. Therefore, equity will not interpose to restrain the collection of a judg- 
ment obtained on a bond void under that statute, unless the judgment 
was obtained by a fraudulent circumvention of the  defendant a t  law. 
Ibid., 326. 

GIFT. 
1. Where a father, upon his daughter's marriage, before the act of 1806, 

sent home property with her, it was presumed to be a gift as  between 
the parties, and should be taken a s  such in favor of creditors. GoloZFier 
v. Poe, 55. 

2. But a declaration to the daughter, accompanying the delivery, that a 
loan and not a gift was intended, is sufficient to rebut the presump- 
tion and convert the husband into the father's bailee, although such 
declaration was unknown to the husband. Ibid., 55. 

Vide Voluntary Conveyances, 2, 3 ;  Slaves, 1, 2, 3. 

GRANT. 
1. Although a misdescription of land, a s  to the county in  which i t  lies, 

would not vitiate in  a deed between individuals, it seems that a similar 
mistake i n  a grant would avoid i t  even a t  law; because the grant is  
founded upon an entry and survey which a r e  to be made by sworn 
officers in  the very county mentioned. Lunsford v. Bostion, 487. 

2. But if such misdescription in a grant does not void it ,  clearly a n  entry 
made in one county, when the land lies i n  another, is  void ; and a court 
of equity will not compel another person, who made an entry and 
obtained a grant of the same land with notice of the former defective 

' 

entry, to convey to the first enterer. Ibid., 487. 

3. Where the plaintiff averred that land entered by him was situate in one 
county, where he made his entry, and that  the defendant had, with 
notice of his entry, obtained a grant for the same land upon a n  entry 
madesin another county: Held, that if the land did lie in the county 
where the plaintiff's entry was made, his tit le was purely legal, and 
the remedy a t  law complete. Ibid., 1%. 

Vide Notice, 1, 2. 

GUARDIAN AND WARD. Vide Interest, 1, 2. 

HEIRS. Vide Devise, 2 ; Legacies, 5, 6 ;  Statute of Limitations, 2 ; Bastards, 1. 

HUSBAND AND WIFE. 
1. Where land was sold for partition under the act  of 1812, and the share 

of the f e w  covert paid to the husband, a court of equity will decree 
her a n  indemnity against him. Bryam v. Bryan, 47. 

2. A feme covert being thus entitled: Held that she could, by her next 
friend, maintain a n  adversary suit against the administrator of a n  
infant propositus and her husband, and that  the fund was not liable 
for the debts of the latter, either to the administrator or the intestate. 
I b W ,  47. 
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HUSBAND AND WIFE-Colztinued. 
3. I n  this State, no settlement being made on the marriage, the wife has 

no equity against her husband, he being insolvent, for a provision out 
of her choses accruing during the coverture. Ibid., 47. 

4. Where land i s  sold for the purpose of partition, the share of a fm 
covert i n  the proceeds is  considered as realty, and cannot be paid to 
her husband, except .she directs it on a private examination. I?% the 
Matter of James Dozier's Heh-8, 118. 

5. A married woman can be bound as  to her land, there being no separate 
estate, only by her deed executed i n  the prescribed form, or the 
decree or judgment of a court;  and if her deed be informal, i t  cannot 
be aided. Ween, v. Brmtofi, 504. 

6. Where the husband, with the wife's privity and consent, sold her land, 
and she received and enjoyed the purchase money, upon her bill to be 
relieved against a n  obstacle to  her in  asserting her right to the same 
land, her fraudulent conduct does not bar h e r ;  and an outstanding 
legal estate, which otherwise she had a right to have removed, will 
not be held up  as  a security for the purchase money. IMd., 504. 

7. A wife is  in  all cases barred by a judgment against her husband and 
herself, obtained during the coverture, unless obtained by a combina- 
tion between the other party and the husband i n  fraud of the wife's 
rights; and if the husband, for his own convenience, declines to de- 
fend the suit, the wife cannot have the judgment reversed simply 
because i t  was unjust. IbG., 504. 

8. As where the  husband and wife were served with a soi. fa. to subject 
her land to her father's debt, and the husband, without collusion with 
the plaintiff or the administrator, declined defending her interest: 
Hela, tha t  the wife was barred by the judgment. Ibid., 504. 

9. Where a husband received with his wife a large personal estate in  
possession during the coverture, and afterwards induced her to join 
him i n  a conveyance of her land to a third person, who reconveyed 
it to the  husband, and the conveyance and reconveyance were only 
designed to vest the fee in  the husband : Held, upon a bill filed by the 
husband a s  administrator of his wife to recover chattels of which she 
was the cestui que trust, that  the children of the wife by a former 
marriage had no equity to prevent his obtaining the legal title to 
those chattels. Jasper u. Maxwell, 361. 

Vtde Lien, 2 ; Agreement, 1, 2 ; Divorce, 1, 2 ; Trust, 13 ; Marriage Settle- 
' ment, 3, 5. 

INCUMBRANCE. Vdlle Trust, 4. 

INFANTS. Vide Costs, 1 ; Partition, 1 ; Administrators and Executors, 2 ; 
Trust, 1. 

INJUNCTION. 
1. Injunctions a r e  not awarded by courts of equity for the infringement of 

doubtful rights until they have been established a t  law. But when the 
right i s  clear and the injury irreparable, a n  injunction will be 
awarded, although the right has not been established a t  law. Attor- 
ney-Gmernl u. Huwter, 12. 
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INJUNCTION-Continued. 
2. Where a bill charged that the  defendant's milldam injured the health 

of the relators, an injunction was perpetuated, notwithstanding the 
defendant had been indicted for the same nuisance, on which there 
had been a mistrial, and although the indictment was still pending. 
Ibid., 12. 

3. I t  is  error to say that a n  injunction is  of course waived by an amend- 
ment. But a n  injunction is  never propp6d by an amendment. Barnes 
v. Dickinson, 330. 

4. An injunction is  not dissolved of course upon the coming in of the 
answer, in  which the plaintiff's whole case is denied. The statement 
of the defendant must be at  least credible. Any evasion in not respond- 
ing to the material charges in  the bill, or a n  extreme improbability in 
the statement of the defendant, will induce the Court to retain the 
injunction. &loore v. HgZton, 433. 

Vide Mortgage, 7 ; Bill of Interpleader, 2. 

INTENT. Vide Legacies, 9, 10;  Residuary Clause, 1 ;  Par01 Evidence, 1 ;  
Marriage Settlement, 1. 

INTEREST. 
1. Interest is not of course to be compounded in favor of a ward against 

the executors of his guardian, but.simple interest only is  to  be com- 
puted from the death of the latter, unless compound interest was 
received. Rgan u. Blount, 386. 

2. Ordinarily a guardian is to be charged with compound interest; but 
he may be exempted from i t  by proving that,  after suitable exertions, 
he was unable to realize it. Ibid., 386. 

3. A debtor is liable to pay interest, by virtue of his contract, whether he 
made i t  or not. An agent or trustee is  liable only because he made it ,  
or might have made it, and for gross neglect. As where a collecting 
partner, in  obedience to the confiscation acts, boma fide paid the share 
of his alien partner into the treasury: It toas held, that  whatever 
may be the effect of the treaty upon such payment of the principal 
debt, the collecting partner was not liable for interest thereon. 
McNaiir u. Ragland, 520. 

Vide Administrators and executors, 8, 10, 11. 

INTERLOCUTORY DECREE. Vide Rehearing, 1. 

JUDGMENTS AT LAW. Vide Jurisdiction, 7, 8 ;  Gaming, 2 ; Mortgage, 7 ;  
Husband and Wife, 7, 8. 

JURISDICTION. 
1. The jurisdiction of the county courts as  courts of equity, being confined 

to suits for distribution, they have no power to make any order in 
such suits which is  not necessary to a correct decision. Kennon 9. 

Branson, 64. 

2. Therefore, in  a petition for distribution, where the administrator and 
intestate had been copartners, and upon a reference of the partner- 
ship and administration accounts a balance was reported against the 
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estate: Held, that  this only formed a defense against the suit, and 
that  a decree against the next of kin for such balance was erroneous. 
Ibid., 64. 

3. Whether a court of general equity jurisdiction could decree the plaintiff 
to pay a balance against him, quwe. Ibid., 64. .  

4. For the recovery of legacies, filial portions, and distributive shares, the  
county courts a re  courts of equity, and have all the powers of such 
courts. Upon proper cases, they may review or rehear their own 
decrees. But where a decree was made which disposed of the cause, 
i t  was held to be equivalent to a n  enrollment, and that  they had no 
power, a t  a subsequent term, to rehear that  cause. Shrn.8 v. Thomp- 
son, 197. 

5. A review cannot be had for  mistakes in  a decree which might have 
been rectified by proper attention. Ibid., 197. 

6. Where a party had a n  adequate legal remedy, and has brought a n  
action and failed in it, he has no right to the aid of a court of equity. 
Barnes v. Dickinson, 273. 

7. A court of equity will not relieve against a judgment a t  law unless the 
defendant was ignorant of the fact in  question pending the suit, or it 
could not be received a t  law as  a defense. Peaoe v. Nailing, 289. 

8. Courts of equity d o  not allow appeals to them merely to obtain a new 
trial. And where a party, on being sued a t  law, attempted to establish 
a legal defense before the jury, and was unsuccessful, he cannot on 
the same facts obtain relief in  equity. Ibid,, 289. 

9. After a failure a t  law, the party cast cannot come' into a court of 
equity merely because the verdict is  unjust, unless the matters alleged 
i n  equity do not constitute a defense a t  law. Alley v. Ledbstter, '453. 

-10. Where a discovery i n  aid of a defense a t  law is  sought from the con- 
science of the defendant, it ought to be obtained pending the suit a t  
law. Ibid., 453. 

11. Discovery and relief are  never given after a trial a t  law where the  
matter averred was available a t  law, unless the party seeking it 
avers and proves that  he was ignorant of the defense or evidence a t  
the time of the trial. Ibid., 453. 

12. A court of equity will not, upon a dispute respecting the title to church 
property, decide a religious controversy between its members. Orgam 
Meetirzg-House v. Beaford, 458. 

13. Upon a bill filed in  this State to enforce a decree made i n  South Caro- 
lina: Held (TAYLOR, C. J., dissentiente), that  the courts of this State 
have a right to examine into the merits of the decree a s  upon a bill 
of review. Picket u. Johns, 123. 

14. Where a resident of South Carolina, upon separating from his wife, 
gave her a post-mortem bond for her own benefit and that of their 
children, and died in  South Carolina, having voluntarily conveyed land 
in this State to  illegitimate children: Held (TAYLOR, C. J., dissent- 
ing) ,  that a decree of the chancery of South Carolina, declaring this 
conveyance to be void against the wife and children, was a nullity, 



INDEX. 

the subject-matter being without its jurisdiction. Whether the land 
conveyed to the children is liable to be taken in satisfaction of the 
bond, quere. Ibid., 123. 

15. I n  such a case i t  seems that  subsequent advancements, made by the 
father to children provided for in  the bond, are  considered a satis- 
faction of it  pro tanto; and i t  i s  clear that land charged with the 
payment of his debts is  to be exhausted before a court of equity will 
subject property conveyed or bequeathed to the illegitimate children. 
Ibid., 123. 

Vide Review, 1 ; Creditors, 8, 9 ; Injunction, 1, 2 ; Grant, 3 

LAPSE O F  TIME. 
1. Although lapse of time is  no bar to  a n  express trust, yet payment or 

other satisfaction may be presumed from it. Ivy  v. Rogers, 58. 

2. Where an administrator, two years after his qualification, made a 
return to the county court admitting a balance against him, a bill filed 
twenty years afterwards by the next of kin for that balance, without 
accounting for the delay, is too late. Ibid., 58. 

3. I t  seems that the return alters the relation between the administrator 
and the nest  of kin, and divests the former of his character of trustee. 
Ibid.,, 58. 

4. Any delay in  suing which can be satisfactorily accounted for by the 
course of public events will not be construed into a n  abandonment or 
satisfaction of the plaintiff's demand. VciVair v. Raglaril.d, 537. 

Vide Pleading, 1 ;  Answer, 1; Trust, 1 ; Administrators and Executors, 6 ;  
Possession, 1. 

LEGACIES. 
1. A bequest of a negro of a particular description, with a direction to 

the executor to purchase one, rather than divide families, is a 
pecuniary legacy. White u. Beattie, 87. 

2. Although specific legacies do not abate in  favor of those which a re  
pecuniary, yet where the testatrix bequeathed all her property 
specifically, and directed two negroes to be purchased for A. and B. : 
Held, upon a deficiency of assets, tha t  all the legacies must abate 
ratably. Ibid., 87. 

3. A legacy which is  equal to or larger in  value than a debt due by the 
testator to the legatee is  p?-inza facie a satisfaction of the debt. 
Ward u. Coigield, 108. 

4. Where A. devised all his North Carolina property to his son B. and 
all  his Tennessee property to his son D., a resident of Tennessee, and 
charged all his debts due in  North Carolina upon the devise to B., 
a debt due to D. less than the legacy to him was held to be satisfied 
by it. Ibid., 108. 

5. The word "heirs" in a mill, where the testator recognizes the existence 
of the ancestor, means heirs apparent. I n  a bequest to J. P. and the 
heirs of S., J. P. takes a moiety. Jowdan  v. Green, 270. 
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6. I n  such a bequest to heirs, if i t  be of a present interest, those only take 
who a r e  born a t  the date of the will, and perhaps a t  the death of the 
testator. But if the interest is expectant upon a life estate, those 
take who a re  born before the expiration of the particular estate. 
Ibid., 270. 

7. A testator bequeathed a large estate in  land and slaves to his son, and 
by a subsequent clause of his will gave one of the same slaves to his 
daughter: Held, that  the legatees took the slave by moieties. FislcZ 
w. Eatom, 283. 

8. The son claimed the slave by a gift prior to the will; but a s  he  had 
taken other property under the will: Held, that  he had made his 
election, and could not claim against it. Ibid., 283. 

9. There being no l a t a t  ambiguity, but plain contradictory bequests : 
Held, that  parol evidence was inadmissible to prove the testator's 
intention to give the property to his son. Ibid., 283. 

10. Where there is  no la tmt  ambiguity, but plain contradictory bequests, 
parol evidence of the testator's intention is  inadmissible. Ibid., 283. 

11. Specific legacies do not abate upon a deficiency of assets, unless all  the 
property of the  testator be specifically bequeathed. White w. Beattie, 
324. 

12. But where the testator does not give away the whole of his property 
specifically, and what is left is afterwards consumed or  destroyed 
by the testator or his executor, this circumstance will not make the 
specific legacies abate. Ibid., 324. 

13. It seems tha t  to determine whether a specific legacy shall abate o r  not, 
evidence of the state of the assets dahors the will may be received. 
Ibid., 324. 

Vide Administrators and Executors, 2, 4, 5, 14, 17; Devise; Trust, 5, 6, 
7, 12, 14. 

LETTERS OF ADMINISTRATION. Vide Administrators and Executors, 21. 

LIABILITY. Vide Sureties, 1, 2, 3. 

LIEN. 
1. The vendor has a lien for the purchase mopey upon the land sold, 

against volunteers and purchasers with notice. Wyvune v. Alstom, 163. 

2. It seems that  a creditor who takes a lien for  an antecedent debt is  not 
entitled to the privileges of a purchaser. Ibid., 163. 

Vide Dower, 1 ; Agreement, 3 ; Assignment, 1 ; Trust, 22. 

MARRIAGE SETTLEMENT. 
1. Where a marriage settlement does not conform to the intention of the 

parties, either through mistake or the fraud of one of the parties, it 
will be corrected by a court of equity. Hcott w. Duncam, 407. 

2. Where, however, the correction interferes with t'he rights of the 
husband or wife, or issue of the marriage, it will be made with more 
caution than where i t  affects collaterals only, who a r e  strangers to  
the consideration of the deed. Ibid., 407. 
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MARRIAGE SETTLEXENT-Cowtinued. 
3. -4 marriage settlement which does not conform to the intention of the 

wife will not be annulled so as  to leave the property subject to the 
legal rights of the husband; but it  will be reformed by inserting the 
omitted provision, upon the same principles on which articles a re  
executed. Ibid., 407. 

4. Collaterals, who claim under a settlement procured by the fraud of 
their father, a re  excluded from any benefit under i t ,  upon its being 
reformed. Ibid., 407. 

5. An agreement by parol, made before the act of 1819 (Rev., ch. 1016), 
by a father, in  consideration of the marriage of his illegitimate 
daughter, to settle all his estate upon her husband, herself, and the 
issue of the marriage, is binding; and although i t  does not attach 
specifically upon any portion of the father's property, so as to defeat 
a purchaser with notice, yet it mill be enforced against volunteers 
claiming under him; for, though the relation between the father and 
the illegitimate daughter is  not sufficient to raise a use, yet the  
interr~ention of the husband extends to the wife and the issue. Wall 
v. Scales, 476. 

6. In executing such an agreement, care will be taken of the interest of 
the issue, and the husband submitting, the estate was limited to him 
for life, with a power to make advancements upon the marriage or 
full age of the children, with remainder to the issue as  tenants in 
common, and cross-remainders between them upon their death under 
age and unmarried. Ibid., 476. 

Vide Contracts, 1 ;  Agreement, 1, 2. 

MARSHALING. Vide Creditors, 10. 

I MILLS. Vide Injunction, 1, 2. 

I MISDESCRIPTION. Vide Grant, 1, 2, 3. 

MISTAKE. 
1, Equity relieves against mistakes as  well a s  against fraud in a deed or 

contract in writing; and parol evidence is admissible to prove the 
mistake, though i t  is denied in the answer; and this where the plain- 
tiff seeks relief affirmatively on the ground of mistake. Newson v. 
Buffevlow, 383. 

2. As where the owller of two adjoining tracts of land, having sold one of 
them, in  describing the metes and bounds in a deed executed to the 
purchaser, by mistake included both tracts. The proof of the mistake 
being perfectly satisfactory, the vendee was decreed to reconvey to 
the vendor the tract of land not intended to be conveyed. Ibid., 383. 

Vide Award, 1; Marriage Settlement, 1, 2 ;  Grant, 1. 

I MERGER. Vide Partners, 2. 

MONEY CONSIDERED AS LAND. Vide Lien, 1, 2;  Husband and Wife, 
1, 2, 4 ; Devise, 2 ; Partition, 1. 

I MORTGAGES. 
1. A subseqnent mortgagee, whose deed is duly registered, is bound by a 

prior unregistered one of which he had notice. Pike v. Amstead,  
110. 
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MORTGAGES-Continued. 
2. If a mortgagee, for the purpose of keeping up the mortgagor's credit, 

suffers his deed to remain unregistered, i t  seems not to be fraudulent 
per se; but its character depends upon the intent. I t  is not fraudu- 
lent as to one who knows the whole transaction. Ibid., 110. 

3. Where the lands conveyed in mortgage were sold by the mortgagor in 
separate parcels, the first vendee has no equity to marshal the whole 
mortgage debt upon a second-the latter having no notice of the pur- 
chase of the first. Stanly u. Stocks, 318. 

4. If the second vendee had notice of the purchase of the first, would that 
fact alter the rule? Quere. Ibid., 318. 

5. But where the first vendee paid his purchase money in extinguishment 
of the mortgage, and the second did not : H d d ,  upon an adjustment 
of the loss between them, that the payment of the first was to be 
estimated in his favor. Ibid., 318. 

6. In equity, upon a bill by the mortgagor to redeem he shall have relief, 
though a t  law the estate of the mortgagee is barred; as upon a 
disseish and seven years possession with color of title. Benxein u. 
Robinett, 448. 

7. A judgment creditor is not affected by notice of a prior unregistered 
mortgage, and is in this respect distinguished from the vendee of the 
mortgagor himself. Therefore, the Court will not enjoin such creditor 
from selling the mortgaged premises under his execution. Davidson 
u. Oowan, 470. 

Vide Creditors, 1 ; Bills of Exchange, 2 ; Trust, 4;  Conditional Sales, 
1, 2, 3 ; Practice, 6. 

NOTICE, PURCHASER WITH AND WITHOUT. 
1. Where a grant is obtained with knowledge of the fact that the land 

had been before granted, such grant is void, and will be vacated in 
equity. Where this state of facts appears, the Court will act, although 
the party entitled to relief is made defendant with the fraudulent 
grantee, especially where the bill was filed many years ago, when our 
equity system was imperfect and the practice little understood. 
Benxein v. Lenoir, 225. 

2. Where such fraudulent grant has been recently obtained, the Court will 
entertain a bill to vacate, quia timet; a fortiori where possession has 
been had under i t  so as to bar or cloud the title at  law; and will not 
only vacate the grant, but direct a reconveyance. Ibid., 225. 

3. I t  is no defense that the fraud was not intended for the person upon 
whom i t  has taken effect; for if fraud exists, the party practicing it 
shall not be protected against any who are thereby injured. Ibid., 
225. 

Vide Creditors, 1, 2; Mortgage, 1, 2, 3, 4, 5 ; Trust, 8 ; Practice, 5, 7 ; 
Grant, 2, 3;  Partition, 2, 3; Marriage Settlement, 5. 

NUISANCE. Vide Injunction, 1, 2. 

PAROL EVIDENCE. 
Parol evidence is inadmissible to prove that the intention of the testator 

was not properly expressed in the will, or that he used words the 
meaning of which he did not understand. Reeves u. Reeves, 390. 

Vide Legacies, 9, 10, 13 ; Statute of Frauds, 1 ; Mistake, 1, 2. 
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PARTIES TO A SUIT. 
1. Where a plaintiff seeks to enforce an equity against the law, he can 

have no relief unless the person who has the legal title be a party to 
the suit. Jones v. Jeffreys, 496. 

2. A bill brought by some of the persons entitled under the residuary 
clause in a will, without making the others defendants or accounting 
for the omission, cannot be supported. Huson v. McKenxie, 467; 
Arendell v. BlaclcwelZ, 358. 

Vide Wills, 2 ; Administrators, 19 ; Statute of Limitations, 4. 

PARTITION. 
1. Where land was sold for partition under the act of 1812, the share of 

a minor not being vested according to the act, a court af equity will 
follow the property, and decree i t  to an heir against an administrator. 
Bryan v. Bryan, 47. 

2. In a partition under the act of 1787, a charge of money upon the more 
valuable dividends, for equality of partition, is a legal charge upon 
the land, and follows i t  in the hands of a purchaser for valuable con- 
sideration without notice. Wynne v. Tunstall, 23. 

3. Money thus charged is realty as much as the land for which i t  is the 
substitute; and where i t  was allotted to the share of a feme covert, 
and the husband had taken a bond and given a receipt for i t :  Held, 
that the husband and wife could recover the amount for her use. 
Ibid., 23. 

Vide Lien, 1 ;  Husband and Wife, 1, 4. 

PARTNERS. 
1. A deed to a copartnership vests the property in the firm, not in the 

individual members. Each takes an entirety, and by his own deed can 
only convey his right to the residue after a settlement of the partner- 
ship accounts. Donaldsm v. B m k  of Caps Pear, 103. 

2. Where upon a contract by copartners, made in Virginia, the bond of 
one was taken to secure the partnership debt: Held, that if by the 
law of that state the contract be joint, the execution of the bond 
extinguished the debt; if joint and several, that it was no merger of 
the simple contract debt against the other partners; and as the 
creditor had a plain remedy against them a t  law, a court of equity 
could not aid him further than by a discovery; and this, although he 
averred that the bond was executed in the copartnership name by one 
copartner in ignorance on his part that i t  did not bind the copartner- 
ship. #pear v. Gillstt, 470. 

Vide Jurisdiction, 3 ; Creditors, 3 ; Depreciated Currency, 4 ; Confiscation, 
2 ; Statute of Limitations, 5, 6 ;  Interest, 3. 

PAYMENT. Vide Legacies, 3, 4 ;  Trust, 1 ; Agreement, 3 ; Depreciated Cur- 
rency, l ,  2, 3, 4 ;  Lapse of Time, 4. 

PENALTY. Vide Covenant, 2 ;  Usury, 1, 2, 3, 4. 

PLEAS. Vide Practice 9. 

PLEADING. 
A bill should contain only a statement of facts on which the plaintiff's 

case is founded, not the evidence of those facts; therefore, where 
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lapse of time forms no bar to the claim, but only raises a presumption 
of fact inconsistent with it, the lapse need not be accounted for in 
the bill. Nesbit v. Brown, 30. 

Vide Answer, 1, 2, 3; Bill of Interpleader, 1. 

POSSESSION. 
Where the plaintiff charged that the defendant held slaves as  his trustee, 

and prayed an account of the profits, and that the possession might 
be surrendered to him, and the defendant denied the trust, and 
insisted that he had held possession twenty-six years adversely to 
the right of the plaintiff, and there was no proof of the trust: Held, 
eveu if the Court had jurisdiction for a discovery or an account, that 
as the possession of the defendant was a bar to an action a t  law; 
by analogy i t  was a bar to the relief. Mardre v. Leigh, 364. 

Vide Gift, 1 ;  Widows, 1. 

POSSESSION WITH COLOR O F  TITLE. Vide Mortgages, 6. 

PRACTICE. 
1. Exceptions to a report, upon a reference to take an account, are un- 

necessary when the master assigns unsatisfactory reasons for his 
conclusions. Hooks v. Sellers, 61. 

2. It seems that a bill to correct errors in an account is, in its nature, an 
exception, and to a report on such a bill stating a new account none 
need be filed. Ibid., 61. 

3. Where a replication is taken to an answer, the answer is not evidence 
unless responsive to the bill. Therefore, where the plaintiff charged 
one assignment, and the defendant denied that and set up another, 
and no proofs were taken: Held, that the case was to be considered 
without reference to either. Johnson v. Pwson, 368. 

4. A reference to the master to take an account need not be renewed a t  
every term between the order and the report. Ibid., 368. 

5. If a party to a bill for an account reside out of the State, and has no 
known agent to attend to the suit, it is  proper to serve notice of 
taking the account upon his counsel in this Court. Ibid., 368. 

6. Upon a bill to foreclose or redeem a mortgage, its existence being 
admitted, a reference for an account of the amount due upon it is an 
order of course. Questions respecting that amount properly belong 
to the account, and are only heard upon exceptions to the report. 
B lack Eedge v. Nelson, 415. 

7. On the hearing of an original bill, in the nature of a supplemental bill 
and bill of revivor, depositions taken in the original suit may be read. 
Benzein v. Robhett, 448. 

8. A reference is never made to establish a fact put in issue by the plead- 
ings, but always relates to some matter supplemental to the relief 
granted a t  the hearing. Lunsford v. Bostion, 487. 

9. In equity an admission in the plea may be used by the plaintiff against 
the defendant. McNair u. Ragland, 537. 

10. A cause which has been prematurely removed to this Court must be 
remanded a t  the costs of the party removing it. Taulor v. Dickens, 
71. 
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PRACTICE-Comtinued. 
11. No decree can be made against one on whom process has not been 

served, unless he has entered an appearance. Ryan v. Blount, 386. 

12. A guardian shall not be permitted to prosecute a suit against his ward. 
Smith v. Dudley, 358. 

Bide Bill of Interpleader, 1, 2 : Notice, 1 ;  Injunction, 4 ;  Hci. Fa., 1 ;  
Administrators, 18, 21 ; Rehearing, 1 ; Answer, 1, 2, 3 ; Costs. 

PRIORITY. Vide Mortgage, 1 ;  Creditors, 4 ;  Notice, 1, 2. 

PUFFERS. Vida Auction Sales, 1. 

PURCHASERS. Vide Creditors, 1, 3 ;  Lien, 1, 2, 3, 4 ;  Mortgage, 3, 4, 5 ;  
Administrators, 5, 12, 13, 17 ;  Dower, 1. 

REFERENCE TO T H E  MASTER. Vide Practice, 4, 6 ,  8. 

REGISTRATION. Vide Mortgages, 2, 7 ;  Trust, 8 ; Voluntary Conveyances, 4. 

REHEARING. 
A petition for a rehearing is the proper remedy against a n  interlocutory 

decree. Ricks u. Williams, 3. 

Vide Jurisdiction, 4. 

RELEASE. Vide Administrators, 7. 

RELIGIOUS SOCIETIES. Vide Jurisdiction, 12. 

REMAINDER. Vide Administrators, 4. 

RELIEF. 
1. Where a contract is declared to be void, the parties are  remitted to 

their original rights; and where a court of equity aids in restoring 
them to those rights, i t  confines itself to restitution merely, and never 
decrees damages for a loss. EZZis 9. Ellis, 402. 

2. Upon a parol contract for the sale of land, the bond of a third person 
was assigned, in payment of the purchase money, to the vendor, a t  
the instance of the vendee, by one who was not a party to the con- 
tract, the obligor in  which was insolvent a t  the time of the assign- 
ment. Upon a decree declaring the contract to be void, as the vendee 
could, a t  law, recover neither the bond nor the money, the Court lent 
i ts  a id ;  but proceeding on the principle of restitution merely, they 
ordered a judgment upon the bond in favor of the vendor t o  be 
assigned to the vendee. Ibid., 402. 

Vide Ec i .  fa., 1 ; Creditors, 8 ; Bills of Exchange, 1 ; Jurisdiction, 7, 8. 

REMOVAL. Vide Costs, 2. 

REPAYMENT. Vide Specific Performance, 1, 2. 

RESIDUARY CLAUSE. 
Every testator is presumed not to die intestate a s  tb any part  of his estate. 

Therefore, a residuary clause, unless expressly restrained, always 
passes whatever is  not otherwise disposed of. Reeves u. Reeves, 390. 

RESTITUTION. Vide Relief, 1, 2. 
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RESULTING TRUST. Vide Trust. 

REVIEW. 
1. Whether a bill to review a decree of this Court can be filed in the court 

below, quere. Barnes v. Dickbnson, 330. 

2. A bill d review for newly discovered testimony cannot' be sustained if 
the discovery was made in time to have been brought forward in 
either an amended or supplemental bill. Ibid., 330. 

Vide Jurisdiction, 4, 5. 

ROADS. 
Where the Legislature authorized one to open a road and collect tolls on 

it, a subsequent authority for fi slmi!ar pnrpcse tc. another is valid, 
although i t  may diminish the profits of the first road. Allen v. Burr 
comb@ Turnpi7ce Co., 119. 

SALE. Vide Fraud, 6. 

SATISFACTION. Vide Legacies, 3, 4 ;  Trust, 17. 

SCIRE FACIAS. 
Where a decree'was made for the payment of money against an admin- 

istrator, and it was ascertained by the decree that he had no assets: 
Held (HENDERSON, C.  J., dissmtierbte), that a sci. fa. under the act of 
1784 (Rev., ch. 226) is confined to judgments a t  law, and that the 
only remedy for the plaintiff was by a bill against the heirs to have 
satisfaction out of the real assets. Jeffreys v. Yarborough, 510. 

SET-OFF. 
Where the plaintiff and defendant have mutual judgments in different 

courts, and the defendant is insolvent, a set-off will be allowed in 
equity. Iredell v. Lungston, 396. 

Vide Trust, 14. 

SLAVES. 
1. The second proviso d the third section of the act of 1806 (Rev., 701), 

respecting parol gifts of slaves, applies to the whole act, and is pros- 
pective in its operation. iStaZli%gs v. Ntal%gs, 295. 

2. By that proviso parol gifts of slaves to children are validated by the 
death and intestacy of the parent without resuming the possession, 
and become effectual from the time the slaves were delivered to the 
children. Ibid., 298. 

3. Where slaves were delivered to a child, and remained in his possession 
until the death of the parent intestate, i t  was held to be an advance- 
ment at  the time of delivwy, and the subsequent increase was not to 
be valued in making distribution of the parent's property, nor to be 
taken as ah advancement to the child. Ibid., 298. 

4. Slaves can only be held as property; and conveyances having for their 
object either their emancipation or a qualified state of slavery are 
against public policy, and a trust results to the donor or his executor. 
Stcvms v. EZy, 497. 

5. As where slaves were conveyed in trust to permit them to live together, 
and be industriously employed, and that the donee should exercise a 
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SLAVES-Gomtinued. 
control over their morals and furnish them with necessaries: Held, 
that upon face of the deed ( H w ,  J., dissemtiente), a s  the slaves 
were not considered the property of the donee, a trust resulted to the 
executor of the donor, and a conveyance of the legal title was directed 
to  be made to him. Ibid., 497. 

Vide Gift, 1 ;  Administrators, 4, 14. 

SPECIFIC PERFORMANCE. 
1. A bill in  the alternative, either for a specific performance of a parol 

contract or a repayment of the purchase money, i s  not sustained by. 
courts of equity, because, if the contract be avoided, the money may 
be recoverei: a t  law. 32lis v. Ellie, 402. 

2. But upon a bill for  a specific performance, which has been refused, 
where, from peculiar circumstances, the plaintiff cannot a t  law 
recover back his purchase money, i ts  repayment is  decreed. Ibid., 
402. 

Vide Statute of Frauds, 1, 2 ;  Contracts, 1. 

STATUTES COMMENTED UPON. 
1715, ch. 2, Benxetn, u. Lenoir, 225. 
1715, ch. 2, B e ~ x e i n  v. Robinett, 448. 
1715, ch. 7, Pike v. Armstead, 110. 
1715, ch. 10, Bailey v. Shannonho%se, 416. 
1715, ch. 10, Cooke v. Streator, 374. 
1715, ch. 10, ColZier v. Poe, 55. 
1784, ch. 226, Jeffrey8 v. Yarborough, 5N. 
1787, ch. 274, Wynne v. Tunstall, 23. 
1788, ch. 284, Dunm v. Holloway, 322. 
1799, ch. 522, Kimbrough v. Davis, 71. 
1799, ch. 522, Plintham v. Holder, 349. 
1806, ch. 701, Btallings v. Stallings, 298. 
1812, ch. 830, Harrison, v. Battle, 537. 
1812, ch. 847, B w a n  v. Bryan, 47. 
1812, ch. 847, Doxier's H&m, 118. 
1814, ch. 869, Collie+ v. Collier, 358. 
1818, ch. 962, Lee 9. Norcom, 372. 
1819, ch. 1016, Wall 9. Scabs, 472. 
1819, ch. 1016, El%$ v. Ellis, 180, 345. 
1820, ch. 1037, Smith v. Washingtolz, 318. 

STATUTE OF FRAUDS. 
1. Where the ,plaintiff seeks specific performance of a n  agreement for 

the sale of lands, and the defendant denies the contract a s  alleged and 
relies upon the statute (1819, Rev., ch. 1016), parol evidence cannot 
be received, even upon the ground of par t  performance, to show the 
contract. Ellis v. E l m ,  345. 

2. Whether if the contract so partly performed were admitted by the 
answer, the execution of i t  could be decreed since the statute, quere. 
Ibid., 345. 

3. The act of 1819 (Rev., ch. 1016) respecting parol contracts for the  sale 
of lands and slaves, and the statute of frauds (29 GharIes, ch. 2 ) ,  were 
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STATUTE OF FRAUDS-Continued. 
made to effect the same object, and should receive the same construc- 
tion. Elhis is. Ellis, 180. 

4. And where the whole purchase money was paid and possession de- 
livered according to the contract, although no note in  writing was 
made of it, a specific execution was decreed. Ibid., 180. 

STATUTE OF LIMITATIONS. 
The statute of limitations does not apply as  between bailor and bailee, 

and the latter cannot, by denying the bailment and claiming against 
the bailor, make his possession adverse. Collier v. Poe, 55. 

Where letters of administration upon the estate of a deceased debtor 
never have issued, and after more tinan seven years from the death 
of the intestate assets come to his heirs: I t  was held, upon a bill filed 
by a creditor setting forth these facts, and praying to have his debt 
paid out of the assets lately come to the possession of the heirs, that  
the ac tpf  1715 (Rev., ch. 10) was a bar to the debt. Cook v. Ntreatov, 
328. 

To a bill against the executors of a n  executor by the legatees of the 
first testator, a plea of the act of 1715 (Rev., ch. 2) barring claims 
against dead men's estates, unless made within seven years, is not 
available, without a n  averment that  the residue of the estate had 
been paid to the trustees of the University. Badley is. Shamonhouse, 
420. 

It seems that if a defendant in  equity intends to reply upon the statute 
of limitations, i t  must be pleaded. McNair v. Ragland, 537. 

Whether accounts between copartners are  in any case barred by'the 
statute of limitations, quere. Ibid., 537. 

But where there is  a n  agreement between copartners, under seal, to  
account, a bill for an account is not barred before an action on the 
covenant would be. Ibid., 537. 

Vide Bill of Interpleader, 2 ;  Mortgage, 6. 

SUBSTIT,UTION. Vide Creditors, 4 ;  Bills of Exchange, 2 ;  Mortgage, 3, 4, 5 ;  
Sureties, 4 ;  Trust, 2, 3. 

SUPPLEMENTAL BILL. Vide sci. fa., 1. 

SURETIES. 
1. The order in  which parties to a security a r e  liable a t  law is  the  order 

i n  which, independently of contract, they will be held bound in equity. 
Bmith v. Smith., 173. 

2. I n  equity, however, by a contract the endorser may be made accountable 
to  the maker, and the acceptor to the drawers. Ibid., 173. 

3. Where A., a surety, signed the note of B., payable to C., and i t  was 
endorsed by C. a t  the request of and for the accommodation of B., 
there being no contract between A. and C., whereby they agreed t o  
become cosureties of B.: Held, that  A. had no right to contribution 
from C. Ibid., 173. 

4. Where the administrator and one of the sureties to the administration 
bond were next of kin to the intestate, and upon a suit on the bond by 
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SURETIES-Continued. 
an administrator de bonis non a stranger, also a surety, was alone 
subjected: Held, that he had a right in equity to retain the share of 
the principal to indemnify him in full, and that  of his cosurety to 
equalize the loss. And that having satisfied the judgment, he had, in  
equity, a right to recover back the shares of his principal and 
cosurety. Norfleet u. Cotton, 338. 

Vide Creditors, 1. 3,  5 ,  6 ,  7 ;  Bills of Exchange, 2. 

TAXES. Vide Widows, 1. 

TENANCY I N  COMMON. Vide Executors and Administrators, 2 ; Legacies, 7 ; 
Partners, I. 

TREATIES. Vide Confiscation Acts, 1, 2. 

TRUST. 
1. Satisfaction of an open trust is not presumed from lapse of time; but 

a settlement between the trustee and cestui que trust changes the 
character of the trust, and subjects i t  to the presumption of satis- 
faction. Therefore, where a settlement was made between an ad- 
ministrator and an infant distributee nearly of age, and not after- 
wards disaffirmed by the infant: It was held, that  the lapse of 
tventy-two years raised the presumption of satisfaction. Petty v. 
Harmam, 191. 

2. Dictum, pw HENDERSON, C. J.: The case of Palls v. Torrance was 
decided upon the ground that  the trust mas a n  open one, and never 
had been closed. Ibid., 191. 

3. A trust being an incident of the legal estate in the land, is of necessity 
destroyed by whatever destroys or suspends the legal estate. There- 
fore, the lord by escheat, the abator, intender, disseisor, etc., are not 
subject to a trust. Benxein v. Lenoi~ ,  225. 

4. An equity of redemption is not a trust, but i s  a right inherent in the 
land, and charges all who take the land, although colping in the post 
and by title paramount. Ibid.. 225. 

5. The doctrine of execution cy pres does not prevail in  this State, and if 
the intention of a testator cannot be literally fulfilled, a trust results 
for the heir or next of kin. McAuleg u. Wilsotz, 276. 

&. Where a testator bequeathed property in  trust for the  support of a 
minister of the Associate Seceding party, "who shall preach a t  the 
Seceding Congregation meeting-house called Gilead," and a majority 
of that  congregation being of a different denomination, refused to 
permit a minister of the Associate Seceding party to officiate in  their 
church: I t  was held, that a trust resulted, although the Associate 
Seceding party offered to build a church near the one mentioned by 
the testator. Ibid., 276. 

7. Where a testator directed his land to be sold and the proceeds applied to 
a purpose which failed : Held, there being no evidence of a n  intent to 
convert the land out and out into money, tha t  a trust resulted to the 
heirs a t  law, notwithstanding a residuary clause bequeathing "any 
other thing not mentioned i n  this my last will." Ee?&devso?& v. Wilson, 
313. 
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8. A conveyance of a chose in  action in trust to pay a debt is  within the 
act of 1820 (Rev., ch. 1037), and unless registered within six months 
of i ts  date, is  void against a subsequent bona fide assignee without 
notice. Nna/lth a. Wa;sUngton, 322. 

9. When no rule for  the management of a trust estate is  prescribed by 
the creator of it ,  the law enjoins good faith; by which is  meant 
honesty and diligence carefully applied; and a departure from the 
rule prescribed by the creator, or a failure in  good faith, is  a breach 
of trust for which the trustee it liable. Hester v. Hester, 332. 

10. Where a testator directed his debts to be collected and a tract of land 
to be sold, and with the fund thus created a residence for his family 
to be purchased, but the executors purchased t o  a n  amount exceeding 
the fund, and in the exercise of good faith refused an advantageous 
offer for the  land: HeZd, that they had been guilty of a breach of 
trust only i n  exceeding the amount of the trust fund, and the purchase 
being divisible, they were decreed to hold the excess on their own 
account. Ibid., 332. 

11. Equity always compels the trustee to surrender the legal estate to the 
cestui que trust,  unless the receipt of the profits by the trustee is 
necessary to effectuate the intention of the creator of the trust. 
Jasper v. Maxwell, 361. 

12. Where a testator bequeathed bank stock to his executor in  trust to pay 
the dividends to his daughter for  life, and upon the expiration of 
the charter of the bank gave the same shares absolutely to his 
daughter without any limitation over: Held, that the daughter took 
the stock absolutely, and that  her administrator had a right to call 
for a transfer of it. Ibid., 361. 

13. Where a husband received with his wife a large personal estate in  
possession during the coverture, and induced her to join him in the  
conveyance of her land to a third person, who reconveyed i t  to the  
husband, and the conveyance and reconveyance were designed only 
to vest the fee in  the husband : Held, upon a bill filed by the husband 
as administrator of the wife to recover chattels of which she was the 
cestui que trust,  that  the children of the wife by a former marriage 
had no equity to prevent his obtaining the legal title of those chattels. 
Ibid., 361. 

14. S. C. by his will gave legacies to  the children of J. C. ; the  children died 
intestate, leaving their father the next of kin. The  executor of S. C. 
having obtained a decree against J. C. for a mortgage debt, died and 
appointed the plaintiffs his executors. J. C. died also insolvent, leav- 
ing the debt unpaid; and the defendant having administered on the 

' estates of the children of J. C., upon a petition in  the county court 
obtained a decree for their legacies against the plaintiffs, who there- 
upon brought their bill to set off the decree in  favor of their testator 
against tha t  for the legacies, alleging that  there were no debts due 
from the estates of the children of J. C., and that  his estate was  
beneficially entitled to the whole of the legacies: HeZd, that the 
plaintiffs were entitled to  the relief sought, which was nothing more 
than subjecting the funds of an insolvent cestui que trust,  in the 
hands of his trustee, to the payment of his debts. IlcedeZZ v. Langgs'ton, 
396. 
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TRUST-Continzbed. 
15. A fraudulent trustee who, pending a litigation between him and his 

cestui que trust, purchases the trust estate a t  a sheriff's sale, acquires 
thereby no title, and the sheriff's deed .to him can stand only a s  a 
security for the amount of his bid. Keaton v. Cohb, 443. 

16. Where the cestui que trust incurs costs a t  law in defending a title 
purely equitable, against his trustee, and does not a t  once come into 
the proper forum for redress, he cannot in  equity recover his own 
costs a t  l aw;  but he  is entitled to a repayment of the amount of costs 
paid to the trustee. Ibid., 443. 

17. Dictarr~, per HENDERSON, C. J. : Where the legal estate passes, trusts 
amexei; to it, wiiich are  either illegal or  imi;olitic, are av~ided ,  an:', 
a trust declared for the donor, or the donee declared to hold dis- 
charged of any trust, a s  will best tend to suppress the illegal purpose. 
Nteums u. Ely, 497. 

18. Dictum, per HEXDERSON, C. J.: I n  a will, estates a re  created by the 
intent of the devisor, however expressed; but to the creation of the 
same estate by deed certain technical words a r e  necessary. But  when 
the estates are  created, whether by deed or will, they possess similar 
qualities; and the same circumstances will in one case cause a trust 
to  result to the heir, and in the other to  the grantor. Ibid., 497. 

19. Under the first section of the act of 1811 (Rev., ch. 830) subjecting 
trust estates to  execution, only such estates a s  a re  held in  trust for 
the  defendant in  the execution solely a re  within the operation of the 
act. As the sheriff's deed transfers the estate of both the trustee and 
cestui que trust, those cases where i t  i s  necessary, for the purposes 
of the trust, that  the trustee should retain the legal estate are  not 
within its operation. As in  case of a conveyance to sell and pay 
debts, and then in t rust  for  the bargainor, the estate of the trustee is  
not destroyed by a n  execution sale of the interest of the cestui que 
trust. Harrison u. Battle, 541. 

20. But  the interest of the bargainor, after payment of the debts, being in 
no respect distinguishable from a n  equity of redemption, may be sold 
under the second section of the act. Ibid., 541. 

21. That section subjects equities of redemption in law only to execution 
sales. The same interest in chattels is left as  a t  common law, and 
can be subjected to the satisfaction of a n  execution only in a court of 
equity. Ibid., 541. 

22. Where lands and slaves were conveyed in trust to pay debts, with a 
resulting trust in favor of the bargainor, and after its execution the 
bargainor made further assignments of the resulting trust to secure 
debts, and judgments were also recovered against him: Held, that  
executions bound the resulting trust in the land from the tests; and, 
if they overreached the assignments, had a priority; and that  a s  to 
the resulting trust in  the slaves, i t  was bound in equity in favor of 
the creditor who first filed his bill, without reference to the teste of 
his execution ; and that assignments made before the filing of the bill 
had a preference. Ihid., 541. 

23. Creditors secured by the deed upon land and slaves a re  in favor of the 
execution creditors having a lien upon a resulting trust in the land, 
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marshaled so as to have their debts satisfied, pro tanto, by a sale of 
the slaves. Ibid., 541. 

V i a e  Fraud, 2, 3;  Lapse of Time, 1, 3 ; Possession, 1; Agreement, 4, 5 ; 
Slaves, 4, 5; Interest, 3. 

TRUSTEE. V i d e  Trust. 

TRUSTEES OF THE UNIVERSITY. V i d e  Statute of Limitations, 3. 

USURY. 
1. Wherever the debtor, by the terms of the contract, can avoid the pay- 

ment of a larger by the payment of a smaller sum a t  an earlier day, 
the contract is not usurious. Moore v. n"yZiolz, 433. 

2. In  such case the larger sum becomes a penalty, against which equity 
will relieve. Ibid., 433. 

3. Where the holder of a bond for the payment of a certain sum promises 
to surrender the bond upon the payment of a less sum a t  an earlier 
day, to take advantage of such promise there must be a strict com- 
pliance on the part of the obligor. Ibid., 433. 

4. To constitute usury, the obligation to pay more than legal interest must 
be absolute upon its face. Ibid., 433. 

VENDOR AND VENDEE. V i d s  Fraud, 1, 2 ;  Lien, 1 ;  Mortgage, 3, 4, 5; 
Fraud, 6. 

VOLUNTARY CONVEYANCES. 
1. Defective voluntary conveyances are not aided by a court of equity; 

but rights vested under them are protected. Dawson v. Dawson, 93. 
2. Where a tenant in common of slaves voluntarily conveyed all of a 

particular kind which might fall to his share upon a division, and 
then fraudulently contrived that none of that kind should be allotted 
to him, a division, made with this fraudulent intent, was held to be 
inconsistent with the rights which the deed vested in the donees. 
Ibid., 93. 

3. Volunteers, who claim under a deed of gift, executed under the impulse 
of feeling, rather than the convictions of the understanding, in which 
apparently the grantor did not exercise perfect free will, are not 
aided in a court of equity. Dawson v. Aleton, 400. 

4. If a voluntary deed, fairly obtained, is destroyed by the donor before 
registration, a court of equity will compel him to convey the same 
property to the donee. T o l w  v. Tolar, 460. 

V i d e  Lien, 3. 

VOLUNTEERS. V i d e  Marriage Settlement, 5 ; Voluntary Conveyances, 3. 

WILLS. 
1. A plaintiff who claims under a will which is not admitted in the answer 

must produce it, or a copy of it, a t  the hearing, or account,for its loss. 
~ h o k p s o n  v. Applewhite, 464. 

2. One who claims under a will which is not established must have all 
the persons interested to contest i t  before the Court. Ibid., 464. 

V i d e  Legacies, 5, 6, 7, 8, 9, 10; Par01 Evidence, 1 ; Residuary Clauses, 1. 
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WIDOWS. 
1. A widow who, after the death of her husband, occupies his residence, 

his children, some of them of age, living with her, is  under no obliga- 
tion to  pay the taxes accruing thereon between his death and t h e  
assignment of her dower. Branson v. Ymcg,  77. 

2. Therefore, a purchase by her of the premises for  such taxes, made 
after the assignment of dower, without actual fraud, will not be set 
aside in favor of her husband's creditors. Ibid., 77. 

Vide Agreement, 2. 


