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C A S E S  

ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 
0 F 

NORTH CAROLINA 

JUNE TERM, 1 8 3  

DEX ES DEM. OF WILLIAM DAAVIDSON r. k l ; ~  FREW. 
( 3 1 

1. A sale of land under process of execution defeats the estate of the defend- 
ant, and bars the dower of his widow, although the purchaser does not 
take his deed until after the assignment of dower. 

2.  A sheriff's deed rests the title of land in the purchaser from the time of the 
sale. 

(XcMiHlan u. Hnfleu, 4 K. C., 186. doubted; Frost v. Etheridge, 12 RT. C., 30, 
dist .)  

EJECTMENT, tried before his Honor, Xar f in ,  J., at MECXLENRITRG, 
on the last circuit, when the following facts were given in evidence. 
The lessor of the plaintiff purchased at a sale made by the marshal, 
under a warrant of distress issued against drchibald Frew, the husband 
of the defendant, by the Secretary of the Treasury. After the sale, Frew 
continued in possession until his death; when dower in the premises was 
assigned to the defendant. The lessor of the plaintiff did not take a deed 
from the marshal, until after the assignment of dower to the defendant. 

deed divested the title of the defendant, as tenant in dower. 
The jury, under the directions of the judge, found a verdict for the 

plaintiff, and the defendant appealed. 
15 



I W  T H E  SUPREME COERT. [I4  

( 4 ) Gas ton  for plaintif f .  
Devereux  for defe f idant .  

HENDERSON, C. J. I t  was said at  the bar that this case was the same 
in principle as Frost  v. Ether idge ,  but I think it is very distinguishable 
from it. That was the case of a levy on lands in the husband's lifetime, 
and sale after his death under a fieqi facias. This, where both levy and 
sale were in the husband's lifetime; but the marshal's deed war executed 
to the purchaser after the husband's death. In the case of Frost  v. 
E t h e r i d g e ,  it was held that the levy did not direst or disturb the hus- 
band's seizin; and that the purchaser was in  from the purchase, not 
from the time of the levy, or teste of the fieri facias. But the lien or 
charge on the land, arising from the teste of the writ of f ieri  facias, was 
only against those who came in  by contract with the defendant; and not 
as to those who came in by operation of law; that the lien was created 
by law, to protect the estate from the fraudulent acts of the defendant 
in the execution; and to that end, all liens or transfers of the estate by 
him, after the teste of the execution, were made fraudulent in law, what- 
ever might have been the actual intent; but that where such fraudu- 
lent intent could not be imputed from the nature of the claim, there 
such presunlption could not apply. And such mas the nature of 
the widow's claim to dower, in which no presumption of fraud could 
arise. For  it could not be supposed that her husband died to defeat the 

creditor. She was therefore entitled to dower. But the present 
( 5 ) is a case where there was an actual sale, which, if evidenced in 

the manner prescribed by law, entirely defeated the husband's 
estate, not by a fiction or relation to guard the estate from the acts or 
claims of anyone, but an @so facto determination of it. I do not mean 
to say that the bare act of sale or crying out the property passes the 
title of land, or even returning it on the execution. But when the deed 
is afterwards made in conformity to the sale, the title to the estate is 
taken out of the defendant in the execution, and vested in  the purchaser, 
from the time of the sale, whatever may be the effect on the possession; 
I mean the intermediate possession between the sale and the deed. I 
do not intend in this to overrule the case of Xc,VilZan 2;. Haf ley ,  4 N. C., 
186, where it was decided that an action of trespass mill not lie for 
the purchaser for an intermediate trespass. For the doctrine of that 
case does not stand in  the way of this; and i t  may be sustained possibly 
upon something peculiar to the action of trespass. But I am much dis- 
posed to doubt its correctness. 

We are all of opinion that the sheriff's or marshal's deed, so far as re- 
gards title, relates to the time of the sale, and divests the estate from the 
sale, and vests i t  in the purchaser, and gives to him the rights and im- 
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N. C.] JUNE TERM, 1831. 

poses o n  him t h e  obligations of t h e  legal owner, whether  o r  not i n  analogy 
t o  t h e  execution of a power, I a m  not  disposed t o  say ;  b u t  I ra ther  th ink  
t h a t  it i s  u p o n  t h e  ground  t h a t  i t  evidences a transaction, t o  wit, the 
sale, which  divested t h e  title. 

PER CURJAM. J u d g m e n t  affirmed. 

Cited: Pickett v. Pickett, post, 11; Hoke v. Henderson, post, 1 6 ;  
Testerman v. Porn, 19 K. C., 1 0 5 ;  Pressnell v. Ramsour, 30 N. C., 507; 
Woodley v. Gilliam, 67 N.  C., 239; Cowles v. Coffey, 88 N. C., 342; 
McArtan v. iWcLauchlin, ibid., '393. 

DEK EX DEM. WILLIAM PICKETT v. HENRY PICKETT. 

1. I n  a n  appeal to  the Supreme Court, if the case stated does not contain the 
facts to which the charge of the judge was applied, however erroneous the 
charge itself may be, as  a n  abstract proposition, still the judgment must 
be affirmed. A judgment is not reversed because i t  does not appear to  be 
r ight ;  i t  must be af€irmed unless it  appear to be wrong. 

2. Declarations of a deceased tenant, made during his tenancy, as t o  the nature 
of his possession, a re  evidence in controversies between his landlord a,nd 
others. 

3. But this rule has its foundation in necessity, and does not apply where the 
tenant is alive, or where the declarations were made after the tenancy 
had ceased. 

4. Until the right of entry of a creditor accrues, a fraudulent deed is void to 
all  purposes a s  against him, whether offered a s  title or as  color of title. 

5. But after a sale by the creditor, if the possession of the fraudulent vendee 
be adverse to the purchaser, his fraudulent deed then becomes color of 
title, and may be perfected by subsequent possession. 

6. A power over an estate is regarded a s  the estate itself; and a possession 
adverse to  that  estate will, under the statute of limitations, bar the power. 

7. I n  analogy to this rule, if a purchaser a t  a sheriff's sale neglect to take a 
deed for seven years, a possession with color of title, adverse to  the title 
conveyed by the sheriff, will bar the purchaser under the execution. 

EJECTNENT, tr ied a t  DUPLIX on the  last  circuit,  before his  Honor, 
Strange, J .  

"The lessor of t h e  plaintiff claimed under  a n  execution sale against 
one J a m e s  Picket t ,  t h e  fa ther  of the  defendant, who  h a d  previously 
made  a deed of barga in  and  sale to  t h e  defendant f o r  t h e  same land- 
which deed t h e  lessor of the plaintiff alleged t o  be  fraudulent .  T h e  
defendant  contended t h a t  h i s  deed was  not f raudulent ,  a n d  t h a t  if i t  

2-14 17 



I N  THE SUPREME COURT. (14 

was. he had been in  the undisturbed adverse ~ossession of the land under 
i t  for more than seven years, and had thereby rendered perfect a title 
which might have been originally invalid. 

"It was in evidence that James Pickett remained in  possession of the 
land after the deed made to his son, and even after the purchase by the 
lessor of the plaintiff at  the execution sale, and the lessor of the plaiutiff 
offered to prove that James Pickett had been heard to say, after the 
execution sale, that he remained in possession of the land by the permis- 
sion of the lessor of the plaintiff. But .this evidence being objected to 
by the counsel for the defendant, and it.appearing that the declaration 
was not made in  the personal presence of the defendant, it was rejected 
by the court. 

"The judge charged the jury that although they might believe the 
deed to be fraudulent, if the defendant had remained in  the undisturbed 
adverse possession of the land under i t  for seven years and upwards, they 
ought to find for the defendant. That from the time of the lessor of 

u 

the plaintiff's purchase at execution sale, the defendant's posses- 
( 7 ) sion was adverse to him, without evidence of some kind qualifying 

the nature of that possession." 
,4 verdict was returned for the defendant, and the lessor of the plain- 

tiff appealed. . 
Gastom for plainti#. 
W.  C. Stanly and Badger contra. 

RUFFIN, J. The general rule of evidence is that the deolarations of 
one person cannot be heard against another. H e  who offers them must 
bring the case within some established exception. Commonly, the dec- 
larations of a deceased occupier of land, made while he occupied, as to 
the particular person under whom he held, are evidence to show the 
tenancy. They are admitted from necessity. And i t  is deemed safe to 

admit them, because they are against the interest of the person 
( 8 ) making them, since they subject him to the action of the landlord 

for the rent, and for the recovery of the possession, which is, by 
the declaration, qualified from a prima facie seizin in  fee to a tenancy of 
a particular estate. But  declarations of one who had occupied land, 
made after he had left it, do not stand on the same ground. No case is 
found in  which they have been admitted; and it would be against prin- 
ciple to admit them. Nor do I find a case in  which they have been 
received while the tenant was living. I do not say that in such case 
they are not admissible; but I do not see any authority for it. And I 
incline to think they are not; because, while the person himself can be 
called, there is no necessity for the hearsay; and necessity alone seems 

18 
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to justify such evidence. I n  this case, however, the other objection is 
decisive. For not only does the plaintiff fail to show the death of 
James Pickett, but he also fails to show, as far as stated in the case, 
that the declarations were made while he occupied. I t  is to be pre- 
sumed that they were not, because it is stated only that they were made 
after the execution sale, and that the ground of rejection was that they 
were not made in the presence of the defendant; in which case, they 
would have been evidence, not as the declarations of James, but as the 
admissions of Henry. I f ,  in  fact, James was dead at the trial, and the 
declarations were made by him, while in  possession of the land, i t  is 
much to be regretted that the plaintiff did not have those facts inserted 
in the case. They would have raised the question debated here- 
whether they could have been heard against James' own previous deed 
to his son, and his occupation under him. But we cannot enter into 
that, because at  present we must take it that those declarations were 
not competent upon the general principle. 

Upon the point made on the judge's charge, the statements of the 
case are more defective even than on that relating to the evidence. 
I t  sets forth that "the defendant contended that if his deed was ( 9 ) 
fraudulent, he had been in possession under it for more than 
seven years, and had thereby rendered his title valid." But i t  does not 
give t h e  facts. I t  does not state the period of the purchase by the lessor 
of the plaintiff, or of the execution of the deed to him; nor the period of 
the defendant's purchase, and of his possession. The appellant must 
state, or cause to be stated, the facts on which the question is raised in 
the decision of which he assigns the error of the court below. Without 
the facts, the opinions of the court assume the character of mere abstract 
propositions, and, however erroneous, since they cannot be connected 
with the rights of the parties, a verdict which settles those rights upon 
the merits ought not to be disturbed. We cannot reverse a judgment 
because i t  does not appear to be right upon the merits. I t  must be 
affirmed unless i t  appear to be wrong. I t  is the province of the party 
to set down his case and exceptions truly, or to procure them to be set 
down by the judge. I t  is but common charity-not to say justice-to 
the judge to affirm that he will state, or permit to be stated, every fact, 
consistent with the truth, which the parties deem material to the point 
of the exception. Certainly a revising court is confined to the facts 
s ta ted,  and can no more imply others than it can presume those set forth 
not to be true. Where there are no facts stated, there can be no error 
found as having been committed at the trial. For  then the facts are to 
be taken as alleged in the pleadings, and found in  the verdict, so that the 
only error open for discussion here would be one assigned in arrest of 
judgment. 

19 
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I N  THE SUPREME COURT. [I4 

I n  the present case, therefore, the judgment must be affirmed, because 
from the case stated enough does not appear to enable this Court to 
determine whether the opinion of the Superior Court-which, taken in 

reference to one probable state of the facts, is deemed right-is 
( 10 ) erroneous, because the fact, not appearing, was otherwise. The 

furthest we can go is to take the fact to be as assumed by the pre- 
siding judge in the opinion given: which is always very unsatisfactory, 
because it is often difficult, and is so here, to determine what the assump- 
tion is. 

The court first instructs the jury that although the deed to the defend- 
ant was fraudulent, yet if he had been in possession seven years under it, 
they ought to find for him. Now whether this be true or not depends 
ulson the fact whether the defendant's lsossession was before or after the 
sale by the creditor; and that does not appear, or, at least, very indis- 
tinctly and by implication. I t  is the opinion of t h ~ s  Court that a 
fraudulent deed is void to all purposes as against a creditor, and will 
no more bar him as color of title than as a conveyance. The uossession 
of a fraudulent grantee cannot be set up against the creditor defrauded. 
I f  it could, the period employed in establishing the debt might render it, 
when established, of no value. Until a sale by the creditor, there is no 
right or title to the thing fraudulently conveyed; there is no right of 
entry into or of action for the thing. Before such right accrues, the 
statute does not run. Petemon v. Willialmson, 13 N. C., 326. I t  
may be here that the possession of the defendant was in .part, or even 
wholly, before the sale to the lessor of the plaintiff. But if it was, it 

1 does not appear, and the judgment cannot be reversed upon the ground 
that possibly it was erroneous. 

Indeed, from the succeeding instruction, we suppose it probable that the 
possession was after the lessor of the plaintiff's purchase. The instruc- 
tion is that from the time of the purchase the possession of the defendant 
was adverse to the lessor of the plaintiff, whence it may be inferred that 
such an adverse possession was the one contemplated by the court. And 

the opinion of this Court is that upon that state of facts the in- 
( 11 ) struction was right. For the reasons given by the Chief Justice, 

in Davi&om v. Frew, ante, 3, the sheriff's deed relates, for the 
purchaser's benefit, to the sale. By parity of reasoning it is so, when 
that relation operates against him. I n  both instances, the effect flows 
from the nature of a power or authority, and interests derived from the 
execution of them. Lord Mawfield has said, long ago, that since powers 
of appointment, or revocation and appointment, have been co&monly 
inserted in deeds, and the execution of them a common mode of assur- 
ance, the power must be regarded as the estate, within the statute of 
limitations. Were it not so, the statute might as well be repealed; for 
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i t  would be evaded, simply by creating a power. I do not mean that the 
power must be executed within seven years at  all events. For the pos- 
session, for instance, of a grantee in  a deed, which reserves a power to 
the grantor, or confers one on a third person, or the possession of the 
heir at  law, where a power to sell is given by will, is consistent with the 
power, and not adverse to it. But where the possession is in one claim- 
ing against the power, and also adversely to the estate upon which the 
power is to operate, the power will be barred, as well as the right itself. 
For when th;estate is gone, the power becomes, necessarily, extinct. 

I n  precise analogy with this is the case of a purchaser at  a sheriff's 
sale. The sheriff can convey immediately after the sale, and if the 
purchaser will delay taking his deed, i t  is his own folly. I t  is immate- 
rial whether the sheriff's deed operates by way of passing a title that was 
i n  himself, or by way of executing an authority to pass that title which 
was in  the debtor. The title is somewhere, and be it where it may, the 
possession of another, under a distinct title, is adverse to it. There is 
nothing left upon which the authority vested in  the sheriff can work. 
Against the creditor, it is true, that no length of time will be a bar, 
because he has no specific right in the thing, and because it would be an 
obstruction to the statutes against fraudulent conveyances. I t  is 
likewise true that the purchaser has not a legal titIe until he gets ( 12 ) 
a deed. But he has an inchoate right by his purchase, which is 
the principal ingredient of his title, and he has a perfect right to call for 
a conveyance, which the sheriff hath power to make, which will complete 
the title. No reason of policy or justice authorizes a delay in perfecting 
his title to the specific! thing purchased. But the peace of society, the 
security of titles, and every other consideration which induces the enact- 
ment of statutes of repose, demand that 'he should complete and enforce 
his title, within the time prescribed for other legal proprietors. 

Supposing this to be the real case here, the judgment is affirmed, 
because i t  is approved by this Court. I f  the fact be otherwise, i t  must 
likewise be affirmed, because enough is not stated to exhibit the error. 

PER CURIAM. Judgment affirmed. 

Cited: Hoke v. Henderson, post, 16;  Testerman v. Poe, 19 N. C., 
105; Thomas v. Alexander, ibid., 385; Honeycutt v. Angel, 20 3. C., 
449; Dobsom v. Erwin, ibid., 341; Plynn v. Williams, 29 N. C., 38; 
Presnell v. Ramsour, 30 N.  C., 507; Brow?& v. Kyle, 47 N. C., 443; 
Rogers v. Wallace, 50 N. C., 185; Taylor v. Dawson, 56 N.  C., 92; 
Woodley v. Gilliam, 67 N. C., 239; Cowles v. Coffey, 88 N.  C., 343; 
XcArtan v. McLauchlin, ibid. ,  393; Ellingtom v. Ellingtom, 103 3. C., 
58; Seals v. Seals, 165 N. C., 409. 
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DEN EX DEM. OF JOEIK HOKE v. LAWSON HENDERSON. 

1. Where a purchaser of land under an execution, against a fraudulent vendor, 
neglected to take his deed from the sheriff, and before its delivery the 
fraudulent vendee entered into recognizance t o  the State: I t  was  held 
that though between the State and a subject there is no priorlty obtained 
by the latter, from the relation of his execution, when they are pursuing 
the estate of a common debtor, yet a s  the land was primarily liable to the 
creditor of the vendor, the prerogative of the State did not operate, and 
that  the sheriff's deed related to the sale. 

2. A recognizance is a specific lien, which is not lost b r  suing out a f i .  fa .  

3. The cases of Peterson v. WilZiantson, 13 N .  C., 326; Bur ton  u. Jfurphey.  6 
N. C., 339, and S ta t e  v. Afagniss, 2 N .  C., 99, approved by RUFFIN, J. 

4. A conveyance, fraudulent as  to one creditor, is  void as  to  all creditors. 

5. A fraudulent deed is inoperative when offered as  color of title, a s  well as  
when offered as title itself. 

6. But  after a sale under a creditor's execution, it  is  color of title against the 
purchaser. 

7. The statute 13 Elizabeth, being intended to protect creditors, a bona fide 
purchaser from a fraudulent vendee has no title against the creditors of 
the vendor. 

8. But the 27 Elizabeth, being intended for the benefit of purchasers, the first 
bona fide purchaser, whether from the fraudulent vendor or vendee, is 
within its operation. 

9. 14 sheriff's deed is nothing but the execution of a power, and relates back 
to the power itself. 

10. !I%ere is no relation against the State, between executions in its favor and 
tha t  of a subject. The first has a preference, unless the debtor's goods 
have been actually sold under the process of the subject before that  of 
the State is delivered. 

EJECTMENT, i n  which both part ies  claimed under  Robert  Wier .  
T h e  lessor of t h e  plaintiff produced a judgment  i n  favor  of J o h n  Wier  

against  Robert  Wier ,  which was  entered u p  a t  t h e  F a l l  Term, 1821, of 
LINCOLN Superior  Court,  executions u p o n  which regularly issued 

( 1 3  ) unt i l  t h e  F a l l  Term,  1822, when t h e  lessor of plaintiff purchased, 
bu t  d id  not  take a deed f r o m  the  sheriff u n t i l  26 April, 1827. 

T h e  lessor of t h e  plaintiff also claimed t i t le  under  two other sheriff's 
sales, made  upon  executions i n  favor  of one Wilson a n d  one Fulenwider, 
which  i t  i s  unnecessary t o  notice fu r ther .  

T h e  defendant  deduced h i s  tit le a s  follows : 
1. By a deed f r o m  Robert  W i e r  to  h i s  son Joseph  Wier, dated 6 

March,  1809. 
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2. By  proof of Joseph Wier's possession from the date of that deed 
until November, 1525. 

3. H e  produced the record of a recognizance to the State, entered into 
by Joseph Wier, a t  the Spring Term, 1826, of Lincoln Superior Court, 
which was forfeited at the ensuing term, when process issued, and final 
judgment was afterwards entered in favor of the State; a fi. fa. issued on 
this judgment, and the defendant purchased in November, 1827. 

I t  was in proof that in March, 1809, the date of the deed from Robert 
to Joseph, a suit was pending in  Orange Superior Court, at the instance 
of one Robertson, against Robert Wier for a malicious prosecution, in  
which final judgment was afterwards obtained for .$500, and an execution 
upon which was satisfied. I t  was also proved that Robert Wier lived on 
the land with his son Joseph. 

His  Honor, Daniel, J., charged the jury that as the lessor of the 
plaintiff claimed under a judgment in favor of John Wier, a creditor 
of Robert, at  the time of the conveyance by Robert to Joseph, in  March, 
1809, they ought to inquire whether that conveyance was made to hinder, 
delay or defraud the creditors of Robert Wier-that i t  was unnecessary 
to inquire whether Robertson was a creditor within the meaning of 
13 Elizabeth, because the lessor of the plaintiff did not claim under 
him-that if they should think the deed of Robert to Joseph was fraudu- 
lent as to John Wier, then they should find for the lessor of the plaintiff, 
unless the possession of Joseph Wier had ripened his defective 
title into a good one, and barred the entry of the lessor of the ( 14 ) 
plaintiff; that under the Act of 1715, a fraudulent deed was color 
of title, and that if Joseph Wier continued in  possession for the space of 
seven years, holding the land adversely to all the world, the lessor of the 
plaintiff would be barred by that act. 

A verdict was returned for the defendant, and the lessor of the plain- 
tiff appealed. 

Seawe?? & Winston for lessor of plaintif 
Hogg for def endarrzt. 

ROFFIN, J. The first position of the judge of the Superior Court, 
that i t  was immaterial to inquire whether the conveyance of Robert Wier 
to his son Joseph Wier was intended to defraud Robertson, since neither ' 

party claimed under him, is contrary to what I have always considered 
the law, and contrary to the authorities. I conceive that a conveyance 
in  fraud of one creditor is void as to all creditors. I t  is upon this 
foundation that what are called fishing bills are filed in  equity, 
to find out a creditor at the time of the conveyance, and to bring ( 15 ) 
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the whole fund into subjection to generaf creditors, including subse- 
quent creditors, and a fortiori other creditors at the time. Lush a. 
Wilkinson, 5 Qes., 384; Taylor v. Jones, 2 Atk., 600. 

This Court has likewise the misfortune to differ from the court below 
upon the next instruction given to the jury. The case of Petemon v. 
Williamson, 13 N.  C., 326, and Pickett v. Pickett, ante, 6, estab- 
lish that the possession of a fraudulent grantee does not bar a creditor 
under the statute of limitations. The title is void to all intents, and 
this extends to the deed when operating as color of title, as well as 
when offered as title itself. I t  will inure under the statute against the 
purchaser under the creditor's execution, but not before. For these 
reasons the judgment below must be reversed, unless the record shows 
that at all events the defendant hath a better title, and must obtain a 
verdict upon a second trial. 

The counsel for the defendant, admitting that he could not support 
the charge of the court, has insisted here that the defendant has the 
better right. H e  founds his argument on this state of facts: That the 
lessor of the plaintiff, although he purchased under John Wier's execu- 
tion against Robert Wier, in October, 1822, obtained his deed on 
26 April, 1827, and that Joseph Wier being in  possession, entered into 
recognizance to the State in  April, 1826, on which execution afterwards 
issued, under which the defendant purchased 22 October, 1827, and 
took a sheriff's deed in  November following. I t  is insisted, i n  the first 
place, that the State, by force of the recognizance, is a purchaser from 
Joseph Wier, within our statute against fraudulent conveyances; and 
that the true construction of that statute, since the proviso is adopted 
from the 27 Eliz. instead of 13 Eliz., is that the first bona fide purchaser, 
whether from the grantor or grantee, has a good title; and also, that a 

like purchaser from the grantee is to be preferred to a creditor of 
( 16 ) the grantor. This last position is one which requires to be estab- 

lished by very clear ieasoning before i t  can be adopted. Where 
creditors are the peculiar objects of the protection of a statute, which 
makes an act done to their injury void as against them, it seems difficult 
to suppose that any subsequent occurrences can set i t  up again, contrary 
to the object and express words of the statute. Under the other statute, 
purchasers only are within the purview, and wherever a purchaser ap- 
pears, whether from the grantor or grantee, there is a person for whose 
benefit the statute was designed, and can operate. I n  the case of credi- 
tors, those of the grantor alone are within the purview. Has the act 
been ever construed to set up a fraudulent conveyance for the benefit of 
the grantee's creditow? Can i t  be? I f  not, how does a purchaser from 
him stand better? The opposing decisions cited from Johnson's Re- 
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ports are entitled to much consideration, and would be to much more did 
they not conflict with each other. The Court would certainly pay very 
great respect to the latest, as the adjudication of the highest Court, and 
weigh the reasons well before adopting a contrary rule, and would not 
proceed to decide this case against those cases without discussing those 
reasons, if the decision depended upon the point. But we think i t  does 
not, because, admitting the State to be a purchaser, and that such a 
purchaser is within the proviso, yet here the creditor of the grantor had 
sold, and the lessor of the plaintiff purchased at  his sale, before the State 
purchased. The sheriff's sale under John's execution was in October, 
1822, and the recognizance was in  April, 1826. 

I t  is said, however, that the title did not pass by the sheriff's sale, but 
only by his deed, which was in April, 1827, after the recognizance; and, 
therefore, that the land remained the estate, in  law, of Joseph, and was 
bound by the recognizance. The effect of a sheriff's sale, and the 
relation of his deed to the sale, have been considered by the Court, in  
the cases of Davidson v. Prew, ante, 3, and Pickett v. Pickett, ante, 6, as 
between individuals. I n  the former, the plaintiff claimed under 
execution against the husband, and the defendant by act of ( 17 ) 
law as his widow. I n  the latter, the plaintiff claimed in like 
manner under execution against a fraudulent grantor, and the defendant 
was the fraudulent grantee himself. I n  both i t  was held that the deed, 
operating as the execution of a power, related back to the power itself. 
There has been an attempt to distinguish this case from those by saying 
there is no relation against the sovereign, and a string of cases cited to 
show that the execution of the king is entitled to the first satisfaction, 
unless the debtor's goods be actually sold under the subject's process, 
before the sovereign is delivered. The Court is not disposed to contest 
that, nor to lay the public here under greater disadvantage than is im- 
posed on the interest of the community represented by the crown i n  
England. But the question in this case is  altogether different. The 
cases relied on are those of the same debtor to the crown and the subject, 
and no sale! by the latter before the former sues execution. Both cir- 
cumstances must concur to give operation to the prerogative. The cases 
of Rex v. Wells, 16 East, 278, and Rex v. Xloper, 6 Price, 114, so lay 
down the rule. I f  the subject hath sold the goods of the king's debtor, 
before the sovereign sues execution, the sale is not disturbed. I t  is no 
longer a question of preference of satisfaction; for the goods have ceased 
to be the debtor's for any purpose. But here the question is not one of 
relation, on which depends the right of prior satisfaction. But the 
question is, Whose lands were these when the lien of the recognizance 
was created? I f  both parties claimed the lands under Joseph Wier, 
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then the reasoning might apply. And it would then have to be deter- 
mined whether the sale by an individual of land for which no sheriff's 
deed was executed would defeat, by a subsequent execution of the deed, 
the lien of an intermediate recognizance. Upon that we will be ready to 
give an opinion when it arises, for there seems not much difficulty in it. 
But in  our case the parties claim under different creditors, against 
different debtors. And to that case the doctrine of the prerogative does 

not extend. I t  is not a question of priority; but simply one for 
( 18 ) the creditors of which of two debtorsois the land a fund. When 

the lessor of the plaintiff bought, his purchase was a good one, 
since the land was the father's for the purposes of his creditors. His 
deed, as to all persons claiming under the father, relates to the sale. A 
stranger claiming under Joseph subsequently has no interest in the ques- 
tion of its relation. The doctrine of relation does not concern him. He  
can only show that the lands remained Joseph's, to pay his debts. And 
in  that respect the State and an individual stand on the same footing. 

I t  will be perceived that the recognizance has been treated as creating 
a lien, and that such lien continues, notwithstanding the process of fi. fa. 
on it. The Court is not obliged, i n  this case, to decide the effect of 
suing that execution, but as the point was made, and i t  is of consequence 
that no doubt should be felt on it, the Court feels i t  a duty to express 
a prompt opinion upon it. The specific lien of a recognizance is not 
lost by suing a fi. fa., notwithstanding the case of Jones v. Edmunds, 
3 Murph., 45, rules it so, as to judgments generally. The security of the 
public and the ease of persons demanding to be let to bail require it. 
There has been no exten8t sued in  this State within memory; indeed, none 
heard of;  and without giving this effect to the ordinary process of 
execution, a recognizance would afford the State no assurance of the 
appearance of criminals. Burltofi v. Murphey, 2 Murph., 339, is in point, 
and that case is founded on the previous one of S .  w. Mag%&, in 
1794, 1 Hay., 99, which recognizes the rule as so understood and gener- 
ally received at  that time, and is the stronger, because referring to what 
was said on the same subject i n  the argument of Bell v. Hill, 1 Hay., 87. 

No notice is taken of the title set up under Wilson's executions, be- 
cause the title of the plaintiff is plain under John Wier's, and the facts 
do not very clearly appear. The sale under Fulenwider's is certainly 
bad, because they were against Joseph himself, and posterior to his 
recognizance. 

Judgment reversed. 

Cited: P lynn  v. Williams, 29 N.  C., 38; Justice v. Scott, 39' N. C., 
116; Toole v. Darden, 41 N.  C., 396; Toole v. Stancil, ibid., 502; Young 

26 



N. C.] JUNE TERM, 1831. 

v. h t h r o p ,  67 N. C., 69, 70; Woodley v. G i l l i m ,  ibid., 239; Davis v. 
Inscoe, 84 N. C., 403; Cowles v. Coffey, 88 N.  C., 342; Dad v. Freeman, 
92 N. C., 356; Ellington v. Ellington, 103 W. C., 58; Clements v. Cozart, 
112 N. C., 419; Niller v. Alexander, 122 N. C., 721; Bank v. NcCaskiZZ, 
174 N.  C., 364. 

JOHN FORT ET AL. V. MARTHA FORT. 
( 19 > 

1. Where one gave direction for drafting a will, both of real and personal 
estate, and upon receiving the draft, was informed that, in its present 
shape, it was good only as to personalty, and did no act declaring it to be 
his will, but merely kept it with his valuable papers, it  was held not to 
be a valid will of personalty. 

2. Does the want of attestation, where there is a clause of attestation, defeat 
a will altogether? Qu. 

THIS was an issue of devisavit vel non as to the will of one Ricks Fort. 
On 1 July, 1828, the supposed testator applied to his counsel, Mr. 

Whitaker, to have his will drafted, expressed great anxiety to die testate, 
declared that he should not live long, and gave particular directions as 
to the disposition of his property. At  the same time he handed Mr. 
Whitaker a paper, which had been executed by him as a will in  the year 
1823, as a part of his instructions for drafting the proposed will. On 
the 30th of the same month, Mr. Whitaker returned the will of 1883 to 
Fort, and at  the same time gave him the will now offered for probate, 
which was the draft of a perfect will, with a clause of attestation. 
Mr. Whitaker informed the supposed testator that the will had been 
drafted according to his instructions-that in the situation in which i t  
then was, without signature or attestation, i t  was a good will of per- 
sonalty-but that to make it a good will of land, i t  ought either to be 
copied entirely in his own handwriting or signed in  its then state, and 
have the execution attested by two witnesses. Mr. Whitaker also in- 
formed him that the will of 1823 had been revoked, by his, Fort's subse- 
quent marriage and the birth of a child. At Fort's request, these in- 
structions were repeated several times. 

About fifteen days after this conversation, the supposed testator was 
taken suddenly ill, and continued in  a state of delirium until his death, 
which took place on 25 August following, when the will, now offered for 
probate, was found wrapped u p  in  that of 1823, placed among his 
valuable papers, and in  all respects in  the same state i n  which they 
were when received from Mr. Whitaker. 
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( 20 ) Upon these facts, as a case agreed, i t  was submitted to the 
court, which of the papers above mentioned was the will of the 

supposed testator, or whether he died intestate. 
His  Honor, Judge Norwood, pronounced for the will of 1828, as a 

will of personalty, and the caveators appealed. 
I t  did not appear that the will of 1823 had ever been offered for 

probate. 

~ a d ~ e r  for appellants. 
Devereux o n  other side. 

RUFBIN, J. The only question now before the Court is whether the 
paper written by Mr. Whitaker is the will of Ricks Fort, deceased, as 
to his personal estate. The question upon the paper dated in  1823 
cannot arise until the paper be offered for probate. The Court declines 
giving an extrajudicial opinion upon it. 
L4 point of very general consequence has been taken upon the paper 

now under consideration. Against that, as a will of personalty, i t  is 
objected that were it otherwise good for that purpose, yet as it purports 
to pass real as well as personal property, and something more was 

necessary to complete it as to lands, which the supposed testator 
( 21 ) knew, and intended to add, it is incomplete for any purpose. 

This position is one of very extensive bearing, and deserves very 
deliberate consideration before i t  is either adopted or rejected by the 
Court. I do not understand it to be carried to the extent that a will, 
disposing or affecting to dispose of realty and personalty, must be good 
as to both or neither; for example, a paper with one witness. Much of 
the argument, however, in  support of the one position is equally applica- 
ble to the other. For  it is said that where a father, for instance, by his 
will provides for one child out of his personal property, and for another 
with land, he cannot intend to die testate as to one without the other; 
to mean that one fund shall be disposed of in  that manner, unless the 
other is also; because it is doing injustice among his children. Now 
this argument is as strong when the will is incomplete only in  point of 
law as where i t  is incomplete within the purpose of the maker-that is, 
where it is not what he intends it shall be in  point of formal execution, 
for the sake of making i t  good for all purposes. P e t  a will attested by 
one witness is certainly good to pass chattels, and certainly not good to 
pass the lands mentioned in  it. This may, however, be upon the ground 
that in  the last case it is defective only by reason of a positive statute, 
and in  the former upon the intention, or rather the want of intention, 
in the party to make it a will for one purpose, unless i t  be for all. 
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And upon this ground, it is contended here that i t  is not a will a t  all, 
because for the purpose of passing the real estate the signature of the 
supposed testator and attestation of two witnesses were necessary, and 
were intended. The case of Walker v. Walker, 1 Mer., 503, has been 
cited in support of the argument. The counsel in that case presented 
i t  in  a clear and very strong light, and their reasoning is directly appli- 
cable to the case now under consideration. The decision was against - 
the will. Unfortunately, the Court gave no reasons, so that we cannot 
tell whether they adopted the argument of the counsel or carried i t  out 
to the length contended for. The case itself did not make it necessary. 
I t  did notrest barely upon the facts, that the paper had a clause 
of attestation, and no subscription of witnesses. There was this ( 22 ) 
additional one: the will was found in the testatrix's drawer, after 
her death, in an envelope, on which she had herself written: '(I have 
signed and sealed my will, to have it ready to be witnessed the first 
opportunity I can get proper persons," and she lived twelve years after 
the will bore date. This showed that she knew there ought to be wit- 
nesses; that she intended to get them when she wrote the will, and the 
niemorandum on the envelope; and so that she did not intend her 
signing as a full execution for any purpose, and from her not having 
i t  attested for so long a period, a strong presumption arose that she had 
abandoned it altogether. The case may have turned on these circum- 
stances. I t  is certainly not an authority direct to the point that the 
want of attestation, where there is a clause of attestation, will defeat a . 
will altogether. And it is too important a principle to be determined 
in any case which does not require it. 

The Court does not think this case turns on it. There is not the least 
evidence that the deceased published or otherwise treated the particular 
paper delivered to him by Mr. Whitaker as his will. H e  did not read it, 
nor have i t  read, nor otherwise express himself concerning the contents. 
When he was told that in  the shape in which it then was it would not 
pass lands, but would personalty, he said not a word towards publishing 
i t  as a will of the latter sort; on the contrary, he anxiously sought in- 
structions of the requisites to make it good as a will of lands. Can it 
be doubted that he did not mean to publish i t  until he could do so in  a 
way to make i t  effectual for all its purposes? H e  took i t  home, and did 
not even sign it, as he probably would have done had he read it and 
been satisfied. But it is said that by putting i t  away with the old will 
he seems to have regarded i t  as a valuable paper, and so recognized it as 
his will. Kot so; he doubtless recognized it as a paper which might 
be his will, which probably he intended to execute as his will, but not 
as his executed will. The preservation and custody of the old will 
being the same, the argument is much stronger in  favor of a republica- 
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( 23 ) tion of that, which is stated to have been duly executed to pass 
lands, and is signed by him, and must also have been written by 

him. For if the last paper was considered by him his will, why keep the 
former ? 

Without deciding any general question, this case may well be disposed 
of upon its particular circumstances. Although the deceased wished to 
make a will, there is no evidence of a publication of this particular paper 
as his will. He did not expressly say so at Whitaker's. I t  is not to be 
taken by inference when it appears the party did not know the contents 
of the paper, although he was told that in the state in which it then was 
it would be good for personalty. I t  may be presumed that he read it 
when he got home, but there is no evidence that he was satisfied with it, 
except that he preserved it. He  never spoke of it, as he naturally would 
if he had considered it a will. And the preservation of both papers 
together is rather evidence of the republication of the first than a publi- 
cation of the last in its incomplete state. 

PER CURIAM. Judgment reversed. 

PETER DOWELL v. JOEL VANNOY. 

Where a sheriff executes a writ, and permits the defendant to go at large under 
a promise to give bail to  a deputy, the latter is not liable to the sheriff 
for an escape of the defendant. 

ASSUMPSIT, and upon the general issue the case was, that the plaintiff 
was sheriff of Wilkes, and received a writ, at the instance of one Gill, 
against one Shackelford, returnable to Iredell Superior Court; that the 
plaintiff arrested Shackelford, and permitted him to go in search of 
bail, informing him that the writ would be left in the hands of the 
defendant, who was deputy sheriff, and to whom he, Shackelford, might 
give bail, and the plaintiff directed the defendant to return the writ and 

bail bond to Iredell Superior Court. Shackelford absconded 
( 24 ) without giving bail, and the plaintiff was fixed by Gill as special 

bail, and brought this suit upon the implied promise of the de- 
fendant faithfully to perform his duty as deputy sheriff, and indemnify 
him against the consequences of his acts or omissions. 

His Honor, Judge Daniel, charged the jury that as the plaintiff gave 
Shackelford permission to look for bail, and bring the bail, when pro- 
cured, to the defendant to be bound, the deputy was not liable in this 
action, unless he had orders to retake Shackelford in case bail was not 
given before the return day of the writ. 

A verdict was returned for the defendant, and the plaintiff appealed. 
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Badgge~ for plaintiff. 
Guston for defendant. 

HALL, J., after stating the case as above, proceeded: I think it is 
only necessary to read the statement to discover that whatever error was 
committed in  the case was the error of the plaintiff himself. H e  in- 
dulged Shackelford, and not the defendant. The latter only acted in 
conformity to his instructions. There is certainly no ground upon 
which a new trial should be granted. 

PER CURIAM. Judgment affirmed. 

JOHN H. SWAIN v. ASHLEY SWAIN. 

A right of action is not destroyed by an agreement, which only gives the plain- 
tiff another action of the same kind. Hence, a par01 agreement to refer 
a claim to arbitration is no bar to an action upon the original claim. 

ASSUMPSIT for money had and received by the defendant, to the use 
of the plaintiff, tried on the fall circuit of 1830, before his Honor, 
Strange, J. 

Upon non assumpsit pleaded, the case was that the defendant had sold 
the plaintiff a tract of land, and had executed a bond to make a title at  
a future period. The plaintiff gave his promissory note to secure 
the purchase money, and made some partial payments. After- ( 25 ) 
wards i t  was discovered that the defendant had no title to the 
land, and it was agreed that the bond of the defendant, as well as the 
note of the plaintiff, should be canceled, and that arbitrators should 
determine whether the defendant should return to the plaintiff the money 
which the latter had paid upon the note. His  Honor, thinking that 
upon these facts the plaintiff was not entitled to a verdict, directed a 
nonsuit to be entered. 

Wimtom for plaintiff. 
Badger for defendant. 

RUFFIN, J. If  money be paid on a special agreement, which is not 
performed, and cannot be, the party paying may either sue on the con- 
tract or, in  disaffirmance of it, he may bring assumpsit for money had 
and received to his use. The plaintiff then could have recovered in this 
action when the defendant failed to convey the land. Has anything 
since occurred to prevent him? The new agreement to refer the matter 
to arbitration, we think, does not. I t  was only a mode stipulated be- 
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tween the parties to ascertain the amount of the plaintiff's demand' 
without going to law. I t  did not extinguish the plaintiff's original 
right. That was still recognized as existing. If there had actually 
been an agreement on the part of the defendant to give a certain thing in 
satisfaction, it would not have barred the plaintiff, unless the thing 
agreed on had been delivered and accepted. An accord without a satis- 
faction is nothing. The plaintiff's action is not destroyed by an agree- 
ment which merely gives him another action of the same kind for the 
same demand. 

PER CURIAM. Judgment reversed. 

Cited: W i l l i a m  v. Nfg. Go., 154 N. C., 209. 

DEN EX DEM.' OF CHRISTIAN ROBERTS v. SAMUEL B'ORSYTHE ET AL. 

1. The word heirs is absolutely necessary in a grant to create a fee, as well in 
a deed at common law as in one operating under the statute of uses. 
(Changed by Code 1883, see. 1280.) 

2. A life estate is not enlarged into a fee either by a warranty in fee or by a 
covenant for quiet enjoyment to the grantee and his heirs. 

EJECTMENT, tried before his Honor, Strange, J., on the fall cir- 
cuit of 1830. 

On the trial the lessor of the plaintiff claim title under a deed from 
one James Veazey to one William Jones, and by other mesne conveyances 
to himself. The defendant proved that William Jones was dead, and 
objected that the deed from Veazey to him created only an estate for the 
life of the vendee. This deed was in the usual form to the habmdum,  
when it proceeded as follows: "To have and to hold the aforesaid land 
and premises, with all houses, orchards, etc,, and all other and singular 
the improvements thereon, therein or thereunto belonging, or in any wise 
appertaining to the said land and premises, and he, the said J. V., doth 
hereby warrant and defend the said land from himself, his heirs, execu- 
tors, administrators and assigns, and from all other persons lawfully 
claiming the said land, to him, the said W. J., his heirs and assigns 
forever." 

A verdict was taken, subject to the opinion of the court upon the 
above-mentioned objection, and judgment having been rendered for the 
plaintiff, the defendant appealed. 

Dev'ereux f o r  def en&&. 
Badgelr a,nd W .  H. Haywood contra. 
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HAW J. I t  is a position disputed by no one that if i t  is intended 
to create a fee i n  the grantee, either by conveyance at  common law or 
under the statute of uses, the conveyance must be made to the grantee 
and his heirs. I f  it be to the grantee, without superadding the word 
heirs, only a life estate passes. That appears to be the case i n  the deed 
from Veazey. The words heirs of the gramhe are used in  no part of 
the deed, except i n  the clause of warranty, or the clause for cove- 
nant of warranty. I f  it is considered as a warranty, although ( 27 ) 
the warranty is  made to the grantee and his heirs, i t  cannot en- 
large the estate before granted. Seymods  case, 10 Rep., 97. I f  i t  is 
considered as a clause for quiet enjoyment, there are no words in  i t  
importing a grant or transfer of anything, but only a guarantee of what 
has been granted. Nor can the difficulty be avoided by any fair trans- 
position of the words or sentences in  the deed. The meaning of the 
grantor cannot be better collected from the deed than by reading i t  
naturally. I t  is very probable that he intended to convey the fee, but 
that intention cannot be collected from the deed. 

PER CURIAM. Judgment reversed. 

Cited: Snell v. Young, 25 N. C., 380; Armfield v. Walker, 27 N. C., 
582; Register v'. Rowell, 48 N. C., 315; Gray v. Mathis, 52 N. C., 504; 
Stell v. Barharm, 87 N. C., 67; Allea v. Baskerville, 123 N. C., 127; 
Bond v. R. R., 127 N.  C., 126; Coble v. Barrifiger, 171 N.  C., 449. 

JEREMIAH WINTZ, ADMINISTRATOR OF JOHW WINTUZ, v. ROBERT WEBB. 

1. The soi. fa. given by the Act of 1806 (Rev., ch. 700) to secure creditors 
against fraudulent conveyances by debtors, is dependent upon the original 
action of the creditor, and to sustain it the first judgment must be in force. 

2. Matter which abates an original suit abates one that is collateral to it as an 
interplea between the plaintiff, and a garnishee is abated by the death of 
the defendant in the attachment. 

3. In 806. fa. under the Act of 1806, suggesting a fraudulent conveyance and 
concealment of the property, and not that it has been wasted or used, 
upon a verdict for the plaintiff, a personal judgment against the defendant 
is erroneous. 

THIS was a scire facias under the Act of 1806 (Rev., ch. 700)) whereby 
i t  was suggested "that Joseph Wier, against whom John Wintz, deceased, 
had in his lifetime obtained a judgment for, etc., hath no visible prop- 
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erty on which an execution can be levied to satisfy the same, and that he 
(the plaintiff) hath good reason to believe that the said Joseph Wier 
hath fraudulently conveyed his property to a certain Robert Webb (the 
defendant) to avoid the payment of his just debts, and that the said 
Robert Webb conceals the same, or procures the same to be concealed, 
so that it cannot be levied on to satisfy the said judgment." The writ 
then commanded ('Robert Webb to be and appear, etc., to show cause 
why execution shall not issue against such property so concealed in his 

hands to satisfy the judgment aforesaid." 
( 28 ) The defendant denied, upon affidavit, having any of the goods 

or estate of Joseph Wier in his possession, under any conveyance 
made by the latter to defraud his creditors. Issue was taken by the 
plaintiff, and the jury, under the charge of his Honor, Judge Mangum, 
found '(that the defendant did claim title to and did hold and secrete the 
property of Joseph Wier, and held and used it to avoid or delay the 
payment of the just debts of the said Joseph, which said property was 
of the value of $900." Whereupon judgment was entered in favor of 
the plaintiff for the amount of his original debt and costs, and the 
defendant appealed. Many points were made on the trial below, which 
it is unnecessary to notice. The case stated that pending the scim facias, 
Joseph Wier was executed for a capital felony (vide 12 N. C., 363), 
and that no administration had been taken on his estate. 

Winston for plaintif. 
N o  coumsd ~ O T  def endmt. 

RUFBIN, J. NO error to the prejudice of the appellant is perceived 
in the opinions of the judge of the Superior Court, either upon the 
questions of evidence or the instructions to the jury. Were there noth- 
ing more in the case, the judgment would therefore be affirmed. But the 
case states other facts, which the Court deems fatal to this proceeding. 

I t  is a scire facias under the Act of 1806 (Rev., ch. 700). That in i$s 
nature is not an original, but a derivative writ, dependent upon the 
continuing existence and obligation of the record, to enforce which it 
issues. This statute, when giving i t  in the cases provided for in it, does 
not change or pervert its uses. The act declares that upon the plaintiff's 
affidavit that the defendant hath no visible property to satisfy his judg- 
ment, and suggesting that he hath fraudulently conveyed it to avoid 
or delay the payment of his just debts, or that some other person is in 

possession of the property, and conceals it, the court in which the 
( 29 ) judgment was rendered may, upon such judgment, issue a sci. fa. 

to such person. If it be acknowledged or found that property is 
held or claimed by such person, "the court shall and may oordm the same 
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to  be delivered up, or made subject to t he  judgment of the plaintif." 
I f  the effects be money, or have been used, wasted or destroyed, then 
there is to be "judgment for the plccintifl against such party" for the 
amount or value, to be ascertained by a jury. 

To  warrant the scj. fa., i t  seems certain that the first judgment must 
be in  existence and in  full force. The sci. fa. is to be issued "upon any 
judgment." But what renders i t  clear is that in  case the property be 
specific, and remaining in specie, there is to be no judgment for the 
debt, nor for the value of the property, but that it be delivered up and 
made subject to the judgment. The judgment must then be in a state 
to warrant execution on it, for without that, the property cannot be 
made subject to it. Here the case states that Wier, the original defend- 
ant, died in  May, 1828, pending this suit upon scire facias, and that 
no administration hath ever been taken-on his estate. And Wintz, the 
original plaintiff, was also dead, and his administrator had not revived 
the judgment. The judgment was therefore dormant when this case was 
tried below. No order for the delivery of the property could be effec- 
tual;  and, therefore, no such order could be properly made. I t  is 
analogous to the death of the defendant in  original attachment, after a 
collateral issue joined between the plaintiff and garnishee. Both pro- 
ceedings are dependent upon those original ones, out of which they have 
grown. The death of the party, or any other matter which is destruc- 
tive to the principal suit, arrests the progress of that which is incident. 

I f  this were not so in a case where the suggestion was that the party 
had the defendant's money, or had used, wasted, or destroyed his goods, 
it nevertheless must be so in this case. The affidavit and sci. fa. here 
make no such suggestion; but are restricted to a fraudulent conveyance 
of the property to Webb, and a concealment by him; and the jury 
find that he held or used Vier's property (without saying what ( 30 ) 
in  particular) to the value of $900. There was therefore no au- 
thority t a  give judgment against Webb personally; but only the first 
judgment prescribed in  the act. An absolute judgment against Webb 
for the plaintiff's debt was given, which, for this reason, was erroneous, 
even if the judgment against Wier had then remained in  full force. 
But  after the death of both the parties to the original suit, no further 
step could be taken until that m7as revived by the administrator of the 
original plaintiff against the administrator of the original defendant. 
This proceeding is subsidiary to the first judgment, and died with it. 
The whole had abated. 

PER CURIAM. Judgment reversed. 

1 Cited: Malloy v. MalZett, 59 W. C.,  347 
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ASHMAN F. COLLIER v. SAMCEL S E V I L L  ET AL. 

1. A bond which is valid between the obligor and obligee is also valid in the 
hands of an assignee who has discounted it  a t  a higher rate than the legal 
rate of interest, and the latter may recover the full amount of the bond 
of the obligor, notwithstanding he claims through a n  usurious endorse- 
ment. 

2. A mistake in the construction of the statute of usury, if it results in taking 
more than the legal rate of interest, mill render the contract usurious. 
But an error in fac t ,  by which more than the legal rate is reserved, will 
not vitiate. 

3. If  a security be usurious in its creation, i t  is void in the  hands of an inno- 
cent holder. 

4. But, if valid in  its inception, a subsequent usurious agreement does not 
avoid it. 

5. The object of the statute against usury is  t o  protect the borrower, not to 
enable a real debtor to avoid the payment of a true debt; and hence the 
latter cannot aver an usurious assignment so as  to  defeat the assignee. 

6. A distinction exists between the usurious discount of accommodation notes 
and notes which are  perfect and on which a n  action can be maintained. 
I n  the first case, the discount is a loan to the maker, and the note is roid 
under the statute. In  the second, i t  is the purchase of an existing valid 
security, and the endorsee may recover on it. 

7. The case of RufJin v. A?-mstrong, 9 N. C. ,  411, approved by RUFFIN. J. 

DEBT upon a single bond, executed by  t h e  defendants t o  James  Mitchell 
a n d  Alexander Cheek, and  b y  then1 assigned t o  t h e  plaintiff. 

Plea-the s ta tu te  of 1741 (Rev., ch. 28)) "for restraining the taking of 
excessive usury." O n  t h e  t r i a l  before h i s  Honor,  Swain, J., a t  ORANGE, 
on  t h e  last spr ing circuit, a verdict was entered f o r  the  plaintiff, 
subject t o  t h e  opinion of t h e  court, upon  t h e  following case: T h e  de- 
fendants  executed the  bond on which the  action was  brought, upon  a 
bona fide consideration, moving f r o m  Mitchell a n d  Cheek to them. 
Af te rwards  t h e  obligees, Mitchell a n d  Cheek, sold t h e  bond to t h e  plain- 
tiff a t  a greater  discount t h a n  six per  cent 'per annum,  and b y  their  
endorsement, bound themselves f o r  i t s  f u l l  amount .  

His Honor,  upon this  case, set the  verdict aside, and entered a 
( 31 ) nonsuit,  a n d  t h e  plaintiff appealed. 

Badger for plaintiff. 
Winston for defendants. 

RUFBIE, J. T h e  Cour t  does not enter tain a doubt t h a t  t h e  transaction 
between t h e  plaintiff and  Mitchell a n d  Cheek i s  usurious. T h e  discount- 
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ing of a bill or bond, and taking the general endorsement of the holder, 
does ex v i  temin.2: constitute a loan; and if the rate of discount exceed 
that fixed by the statute. i t  is an usurious loan. I t  is said. nun constat, 
that these parties knew that the endorsers were bound thereby; without 
which there was no corruption. I t  is to be taken they kn& it, and 
that the endorsement expresses their contract, until the contrary, as a 
mistake in the writing, or the like, be shown. I f  a person misconstrues 
the statute or the law, he must abide by his error. I f  he mistakes the 
fact, as the amount reserved, he may show it. But here there wasno  
attempt to show even a misapprehension of the liability created by the 
endhrsement. 

Taking the endorsement to be usurious, another question arises, 
namely. whether the defendants can avail themselves of it. The Court " ,  

does not disguise that upon this question very serious difficulties exist, 
and that notwithstanding the authorities cited, doubts, not at  all light, 
are yet entertained. But upon the strength of the authorities, and 
the bpinion heretofore received by the country at  large, ( 32 ) 
and the ~rofession, the Court feels constrained to decide that the 
defendants cannot avail themselves of any intermediate illegality. The 
bond was available between the obligqr and obligees. The former is not 
privy to the usurious agreement between the latter and the present 
holder. I f  the security be in its origin usurious, i t  is void, into whose 
hands soever i t  gets, by the words of the statute. I f  i t  be good in its 
origin, a subsequent usurious agreement between the same parties does 
not avoid it, though it may subject the one party to the penalty if any- 
thing be received under the corrupt agreement. And if i t  be good in its 
origin, the subsequent transfer of it, usuriously, does not affect it as 
against the maker. No redress can be had on the endorsement as 
between the parties to it. The very object of the statute is to protect 
the borrower, as an oppressed man. But there is no oppression on the 
obligor who is a truedebtor. The law was not introduced for his pro- " 
tection. I t  is for the interest of the party injured, and the advancement 
of justice, that the transfer should be held valid, because where the 
assignee receives the money, the borrower can recover from him the 
excess above the principal advanced, and legal interest. But unless the 
obligor be obliged to pay, the endorser may be without remedy, without 
first paying to the endorsee the principal borrowed and interest. At 
least, i t  has been so decided. Fitzroy v. Gwillim, 1 T. R., 153. How- 
ever, general reasoning on the subject, i t  is admitted, is not entirely 
satisfactory either way. And the Court would feel much hesitation 
in  coming to a conclusion were there not adjudged cases in  point. 
Munn a. The Commission Company, 15 John., 44, is direct. The deci- 
sion is that a note valid between the maker and payee, so that the latter 
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could maintain an action on it, is also valid as against the maker in the 
hands of an endorsee, who has discounted it  at a higher rate than is 
legal, and the endorsee himself may recover the whole amount from the 

maker. This goes the full length of the present case. So, also, 
( 33 ) does the case of Bush v. Livingston et al., 2 Caines' Cas. in Er., 

66, which is very strong, inasmuch as the endorser himself was a 
party. I t  was a bill for foreclosure by the assignee of a mortgage 
against the mortgagor, to which, of course, the mortgagee was made a 
defendant. The mortgagor relied in his answer upon the usury com- 
mitted by the plaintiff in getting his assignment. I t  was held that i t  
did not lie with him, and that his obligation to make payment of'the 
original debt was not impugned by it. 

A great number of cases were cited from the English books on the part 
of the defendant. But they are all nisi p&us cases, except that of Parr 
v. EZiason, 1 East, 92, and are subject to this observation, that none of 
them state the facts in such a way as to show whether the security was 
an accommodation bill or note and intended originally to be usuriously 
discounted, or real paper usuriously discounted for the payee. Lazoes 
v. Mazzaredo, 2 E .  C. L., 438, is an exception, for in that the plain- 
tiff was a remote and bone fide endorsee, and the usury was com- 
mitted in discounting for an intermediate endorser. But that case 
is contradicted by Pa7-r v. Eliason, in the King's Bench. I t  is true 
this last case was also one of a remote b o w  fide holder, and Lord Kenyon, 
as he is made to express himself, relies much on that. But i t  seems 
to me that gives up the question. For however honest the holder is, he 
must claim through the usurious endorsement, and it  is a rule in rela- 
tion to contracts void by statute that they must remain void to all 
intents and purposes. I f  the usurious endorsee could not recover against 
the maker by reason of his title being void, he cannot transfer a power 
of recovery to another. The right of the latter can only be sustained 
upon the ground that the consideration upon which the holder trans- 
ferred his note, valid in the holder's hands, is collateral to him, the 
maker, altogether independent of his contract, and not affecting it. 
And this presses upon the Court the consideration of the futility of the 
rule contended for on the part of the defendants. For it  is worth 

nothing if i t  and the statute can be evaded by an endorsement for 
( 34 ) value to an innocent party. And again a suit in the maker's 

name would set up the obligation, purged of the usury. 
This case is altogether different from that of Rufilz v. Armtrolzg, 2 

Hawks, 411, which was a suit against the endorser upon the usurious 
endorsement itself, and the Court purposely avoided going out of that 
question, though the whole doctrine had been discussed at the bar. 
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Without interfering, therefore, with the rights and liabilities of the 
endorser and endorsee, as between themselves, i t  appears to us that these 
defendants cannot allege this usury in discharge of themselves. They are 
like persons who have received money to the use of another on an  illegal 
contract. They are not allowed to retain it, but must pay i t  to him for 
whose use i t  was received. Tenant v. Elliott,  1 B. and P., 3 ;  Farmer 
v. Russell, ibid., 296. 

PER CURIAM. Judgment reversed. 

Cited: McElwee v. Collins, 20 N.  C., 352; Ballinger v. Edwards, 39 
N.  C., 462 ; R a y  a. ~ ~ c M i l l a n ,  47 N.' C., 229 ; B y n u m  z;. Rogers, 49 N. C., 
400; Ward v. Sugg, 113 N.  C., 490; Sedbury v. Duffy,  158 N. C., 433. 

SAMUEL S IMPSON v. JALMES S. BLOUNT. 

1. Where evidence proper for one purpose was, by the counsel who introduced 
it, urged to the jury as proof of a fact to which it is incompetent, and 
the counsel on the other side replied to this argument, but moved for no 

I specific instructions on this head from the bench : I t  was held that the 
judge committed no error in not noticing it in his charge. 

2. A plat, made on an order of survey in one cause, is not evidence on the 
trial of another between different parties. 

3. Actual possession of land consists in exercising that dominion over it, and 
making that profit from it, of which it is susceptible in its natural situa- 
tion. 

4. But these acts must be characteristic of ownership. If at long intervals, 
and consistent with the acts of a trespasser, they are not sufficient. 

TRESPASS quare ctausum fregit, tried on the fall circuit of 1829, at  
BEAUFORT, before his Honor, Donnell, J. 

The plaintiff claimed under a grant issued in  1770, and deduced a 
regular title from the grantee to himself. H e  then, upon the point of 
possession, proved that the locus in quo was a swamp, entirely unculti- 
vated, and that in the years 1774, 1814, and 1822 three several persons 
had, under a license from him, cut timber on the land. 

The defendant claimed under a grant, dated in  the year 1743, to one 
Samuel Boatwell, and one question in the cause was whether this 
grant covered the locus in, quo. Upon this point the defendant ( 35 ) 
offered a deed, dated in 1748, whereby Samuel Boatwell conveyed 
to one Godley a tract of land patented by Edward Salter, and calling for 
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the lines of Samuel Boatwell, Sr., and Samuel Boatwell, Jr., as two of 
its boundaries. The plaintiff objected to this deed as not being evidence 
in relation to the boundaries of Boatwell's grant of 1743. But the 
defendant insisting that it was one of the rnewne conveyances under 
which he claimed, his Honor permitted it to be read. I t  was in proof 
that there were two Samuel Boatwells, who had been long dead, but no 
evidence was given as to which of them was the vendor in that deed. 

The plaintiff examined one,Cherry, a surveyor, who had surveyed the 
adjacent lands about twenty years before, in consequence of a suit then 
pending between him and one Bryan Blount, who testified to the begin- 
ning corner upon the plat made under a survey ordered in this cause. 
He also offered to the jury the plat made by the witness in the suit with 
Bryan Blount. This testimony was objected to by the defendant, and *, 
rejected by the presiding judge. 

I n  addressing the jury upon the question of boundary, the defendant's 
counsel adverted to the fact that the deed of Boatwell to Godley called 
for the lines of Samuel Boatwell, Jr .  The plaintiff's counsel, in his 
reply, insisted that the calls of this deed were not evidence on the ques- 
tion of boundary, contending that the vendor was the same Samuel 
Boatwell to whom the grant of 1743 issued, and in urging that the deed 
was not evidence as to the question of boundary, he stated that he 
affirmed this under the correction of the court. Upon this observation of 
the counsel, no remark was made by the judge. 

His Honor charged the jury that if the plaintiff had title to the locus 
ifi quo, that title gave him a constructive possession, which was sdicient 
to enable him to suetain this action, but that if they believed the defend- 

ant had succeeded in showing that the plaintiff had no title, but 
( 36 ) the title was in another, although the defendant could not deduce 

it t o  himself, that then, in order to entitle himself to recover, the 
plaintiff ought to show an actual possession, and that his having, at the 
times above mentioned, permitted others to cut timber o? the land was 
not evidence from which they could infer an actual possession. Nothing 
was said to the jury respecting the deed of B~atwell, neither was his 
Honor requested to instruct them upon any particular point. 

A verdict was returned for the defendant, and the plaintiff appealed. 

Gaston, for plaimtif.  
Hogg for defendant. 

RUFFIN, J. The plat made by Cherry was not evidence at all. If it 
was necessary and competent to prove the beginning of the line run by 
him, that had been done by the witness himself, and the point designated, 
in his testimony to the jury, on the plat then before them, and made in 
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this cause. The only purpose for which admission of the other plat 
was sought must have been to mislead the jury, by letting them see how 
Cherry ran the line from that beginning, in  the hope that they would 
regard that as the true line. This conclusian they could not properly 
draw, either from the fact that Cherry had run it or that one of the 
parties for whom he was then surveying had insisted on i t  as the line. 

The instruction upon the point of possession was also correct. I do not 
accord with the counsel for the defendant that in  the absence of title 
actual possession-that is, by residence or enclosure and cultivation- 
must be shown to support trespass. The argument is that though 
swamp, the land is susceptible of draining and cultivation, and nothing 
short of that should be taken to be a possession, when, from the nature 
of the subject, tha t  can, be done. I think the rule is that exercising that 
dominion over the thing, and taking that use and profit which i t  is 
capable of yielding in i t s  present state, is a possession. I t  is all that can 
be done until the subject itself shall be changed. I t  is like the case 
stated in the books of cutting rushes from marsh. This is suffi- 
cient, though i t  might appear that dikes and banks would make ( 37 ) 
the marsh arable. But acts of this description must partake of 
the character of ownership, and of a continued assertion of right and 
exercise of it. Occasional acts, wfth long intervals between them, do not 
denote title, nor the claim of dominion ; a t  least, they are very ambiguous 
evidences, and may as well be taken for the wrongs of a trespasser as the 
assertion of a rightful dominion. Here there has been a cutting of 
timber on three occasions only in  sixty years-since 1770-and the last 
time was seven or eight years before this suit. They create neither a 
presumption of title nor present possession. 

Without entering into the inquiry, whether the deed from Boatwell 
was, under the circumstances, evidence of boundary, the Court thinks 
the judge below committed no error touching it. When offered for that 
purpose, i t  was not admitted by the court. When offered as a link in  
the chain of title, it was properly received. I t  was uncandid in the 
counsel, when he failed to make out a title, to draw it to the aid of his 
cause upon another point, to which the court had held it not to be 
evidence. The court might properly have stopped him, and reprehended 
the unrespectful demeanor. But i t  is not error in  law not to have done 
it. The opposite counsel might also have called upon the court to cor- 
rect a course of argument not founded upon legal evidence, and injurious 
to the side with the care of which he was charged. I f  he would not 
move the court to interpose, but chose to rely on his own reply to the 
jury, he cannot complain that the judge did not of his own accord do it. 
The party must move the court before he can impute error in  a case of 
this sort. The counsel did reply, and properly, to the argument. The 
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judge gave the reply his sanction-for his silence under the circum- 
stances was a sanction. But if it were not, the court is not bound, in 
summing up to the jury, to notice every position discussed between the 

counsel, which would lead to most inconvenient prolixity. If any 
( 38 ) thing deemed material be omitted, the counsel can call the atten- 

tion of the court to it, and pray an instruction. A refusal would 
constitute error when an omission would not. Many cases do not require 
a charge from the court, and few a full one. Something must be left 
to the discretion and sense of propriety of the presiding judge. And 
at all events it is not error for the court not to be active when the party 
has not moved it. 

PEE CURIAM. Judgment affirmed. 

Cited: Green v. Harman, 15 5. C., 161; Brown v. MOT&, 20 N. C., 
567; TrdwelZ v. Reddick, 23 N. C., 58; Cook v. Nor&, 29 N.  C., 215; 
S. v. Rash, 34 N. C., 386; 8. v. CardwjelZ, 44 N. C., 249; Loftin v. 
Cobb, 46 N. C., 412; S. v.  Caviness, 78 N.  C., 487; B r o m  v. Cal- , 

Zoway, 90 N. C., 119; Staton, v. Mzcllw, 92 N. C., 632; B a r n  v. Shooting 
Club, 96 N. C., 316; S .  v. Bailey, 100 N. C., 534; M c K i m m  v. Mor- 
&or, 104 N. C., 363; B e w y  v. McPhewom, 153 N. C., 6; Coxe v. C w -  
penter, 157 N. C., 561; Loaklear v. Savage, 159 N. C., 238; McCmkill 
zi. Lumber Co., 169 N.  C., 26; Cross v. R. R., 172 N. C., 125; Alexand& 
u. Cedm Works, 177 N. C., 145. 

THOMAS SANDERSON v. NEHEMIAH ROGERS. 

1. An execution is an entire thing, and must be completed by the hand which 
begins it. Where a 8. pa. was levied by one sheriff, and a venditioni 
exponas issued to his successor: It  was h d d  that the latter could do no 
official act under the writ, and was not entitled to commissions. 

2. A levy vests a property in personals in the sheriff, to which his executor 
succeeds. Upon his death or resignation, a distringas against him or his 
executor is the proper process. 

3. But the successor, upon the death of a sheriff, must, at his peril, take notice 
of a prisoner in custody upon a ca. sa. 

ASSUMPSIT, in which the plaintiff declared for the sum of $253, due 
him as sheriff of the county of, Washington, for commissions upon an 
execution, which came to his hands in favor of the defendant against 
one Ely. 
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The defendant pleaded the general issue, and upon the trial, before 
his Honor, Daniel, J., a verdict was entered for the plaintiff, subject 
to the opinion of the court upon the following case. 

A fi. fa. upon the judgment in favor of the defendant against Ely, first 
issued to one Garrett, then sheriff of Washington, who levied i t  upon 
the property of Ely, and shortly thereafter died, having appointed an 
executor. Upon the death of Garrett, the plaintiff was appointed his 
successor, and a writ of vemditioni exponas issued to him, directing him 
to sell the property levied upon by his predecessor. The plaintiff having 
this writ in his possession, demanded of Ely a bond for the forthcoming 
of the property levied on by Garrett. This bond Ely refused to give, 
and insisted that the writ was improperly issued to the plaintiff, 
and that the duty of collecting the money due upon the judgment ( 39 ) 
on the death of Garrett devolved upon his executor. Upon the 
plaintiff's threatening to seize the property, Ely complied with the 
demand, and gave the bond. The plaintiff neither levied the execution 
nor collected the amount of it. He, however, advertised the property for 
sale, which was prevented by an injunction obtained by Ely, pending 
which the defendant received his debt directly from Ely. Upon these 
facts, his Honor set the verdict aside and entered a nonsuit, and the 
plaintiff appealed. 

No counsel for either p v t y .  

RUFFIN, J. The writ directed to the plaintiff gave him no authority 
to seize. Neither could it properly issue to him to command him to 
sell that which had been seized by his predecessor, because that could 
not be done without a seizure previously made by himself. A v~e'ditiomi 
expomas is predicated upon the effects being in the hands of the officer 
to whom it is directed. Washington v. Sanders, 13 N. C., 343. This 
results from the maxim that an execution is an entire thing, and must 
be completed by the hand which begins it. A fie& facias vests a prop- 
erty in the sheriff who seizes, which satisfies the debt and makes the 
sheriff himself liable. Hence, he may sell after the return of the writ, 
and after he is out of office. Clark v. Withers, Ld. Rayrn., 1072; 8. c., 
Salk., 322. And the process to the new sheriff is a distringas. I t  fol- 
lows that upon the death of the old sheriff the property is in his execu- 
tors; that they become responsible for the debt, and that they may sell 
the chattels. I t  is different indeed with a ca. sa., but from necessiQ, 
and no farther than necessity carries the difference. Upon the coming 
in of the new sheriff, the old one must deliver the prisoners, and give 
notice of the executions wherewith they were charged, or he remains 
liable. But upon his death the new one must, at his peril, take notice 
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and the custody of them, because he is the keeper of the gaol, and there 
is nobody except him entitled to keep them there. Wsstby's case, 

( 40 ) 3 Rep., 71, 72. But the law has provided no rule for thk delivery 
over of property in the hands of the old sheriff. We must con- 

clude, then, from the reason of the'thing, that i t  devolves on the repre- 
sentatives of the deceased sheriff, who are responsible for it. And to 
that effect i t  is pointedly laid down by Lord Mansfield, in Cooper v. 
Ghitty et al., 1 Wm. B1. Rep., 65. 

We think, therefore, that the plaintiff i s  not entitled to commissions, 
because he did nothing, and could do nothing officially, upon which kind 
of acts alone his commissions arise. 

There is no count on a quantum meruit which would have let i n  evi- 
dence of a request from the defendant, and entitled the plaintiff to the 
worth of his actual labor. But the declaration is for commissions, as 
fees of office, and to them there is no right. 

PER CURIAM. Judgment affirmed. 

Cited: Tarkington v. Alexmder, 19 N.. C.,  89. 

WILLIAM PARBOROUGH, ADMINISTRATOR OF JOHN HARRIS, v. ROBERT 
HARRIS. 

1. A special administrator, in an action by the general administrator, may 
show that property which he received and inventoried as belonging to 
the intestate is, in fact, the property of a lunatic, of whom the special 
administrator was appointed guardian after the repeal of his letters of 
administration. 

2. Estoppels which arise from the mere act of a party, and from which a 
conclusion of law is inferred, are not favored. 

3. The rule that a tenant or bailee cannot dispute the title of his landlord or 
bailor without surrendering the possession, is founded in a principle of 
morality which does not permit possession to be retained in violation of 
the faith upon which it was acquired. 

4. But if, during pc@session under a bailment, the bailee is, by act of law, 
vested with an office, the duties of which require him to dispute the title 
of his bailor, he is remitted to the title thus acquired, and may, without 
a breach of faith, retain the possession. 

DETINUE, for sundry slaves, tried on the fall circuit of 1830, before 
his Honor, Xtrange, J. The plaintiff proved that his intestate died 
possessed of the slaves in  question. That after his death, upon a contro- 
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versy respecting a supposed will of the intestate, administration pendente 
Zit6 was committed to the defendant, who returned an inventory, in 
which the slaves were mentioned as a part of the personal estate of the 
intestate. That after the supposed will had been pronounced against, 
the limited administration to the defendant was revoked, and general 
letters issued to the plaintiff, who had demanded the negroes of the 
defendant. 

The defendant proved that after the revocation of the letters of ( 41 ) 
administration to him, he had been appointed guardian to a son of 
the intestate, who was of full age, but had, upon inquisition, been pro- 
nounced a lunatic-and he offered proof of a gift by the intestate of the 
slaves in dispute to his lunatic ward. This testimony was objected to by 
the plaintiff, who contended that the defendant was estopped to show 
title to the slaves out of John Harris, the intestate. But his Honor, 
holding that although the facts above stated formed a strong prima facie 
case for the plaintiff they did not conclude the defendant from showing 
the real state of the title, admitted the evidence, and the defendant 
obtaining a verdict, the plaintiff appealed. 

Nash and Winsto.n, for plainkiff. 
Badger and W .  H. Haywood for defandant. 

HENDERSON, C. J. An executor or administrator is not estopped by 
his inventory. I t  affords strong evidence against him, but he is not 
concluded, and may show the truth. Estoppels are not to be favored, 
particularly those arising from the mere acts of the party, where the 
fact admitted requires skill and judgment to determine on, as who has 
title. I n  such cases it is a mere conclusion of law, in which any person, 
and more particularly a layman, may be deceived. There is no estoppel 
upon a tenant or bailee longer than the tenancy or bailment continues. 
I f  it was an estoppel, it would continue after the premises or property 
had been surrendered up, which was never even contended. The rule 
under which this case falls, if it falls under any of the kind, that a 
tenant or bailee, after the determination of his interest, is bound to 
surrender up the property, is founded on high grounds of morality and 
good faith, and at all times ought rigidly to be adhered to, where circum- 
stances require its application. That the tenant should not hold for 
himself, or even for another, whose rights i t  is not his peculiar duty 
to guard and protect, certainly falls within the rule, nor should he seek 
a relation or connection with another, the necessary effect of 
which would be to make it his duty to guard and protect that ( 4 2  ) 
property against his landlord or bailor. I t  would seem as if the 
relation was sought with that view only. But neither policy nor morals 
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require that the rule should be extended to cases where an office or au- 
thority, involving various other duties, is conferred on him by law, wen 
with his own consent. For then the presumption is weak that the office 
was sought or obtained with an intent injurious to the rights of the 
bailor. As in the present case, where there are so many good motives 
to which to ascribe the act, it is uncharitable to ascribe it to a bad one. 
If the rule was founded solely on the rights of the landlord or bailor, 
and not also as a punishment to the immorality of the tenant or bailee, 
it would put an end to the doctrine of remitter, to which this bears some 
analogy. I do not concur with the defendant's counsel that the special 
administrator is not the bailee of the general administrator, because the 
general administrator was not in being whilst he was the special admin- 
istrator, for that the latter ceased before the other commenced. For in 
spirit he received the property, to hold during the contest, and was 
bound, if it belonged to the estate, absolutely to deliver it to the general 
administrator. Nor could he retain possession against the general ad- 
ministrator under a claim for himself, or a mere stranger. But if an 
office is conferred on him by law, to which the title to the bailed prop- 
erty is attached, he may then retain possession, for this is no breach 
of faith, at least, from a bad or selfish motive. Even if he seeks an 
office, such as the present, where various other duties are imposed, it 
shall not be presumed that he sought it as a pretext for not restoring the 
property. I f  it is the property of his ward, he ought to have possession 
of it, and to retain that possession is in law no breach of faith. 

PER CURIAM. Judgment affirmed. 

Cited: Burnett v. Roberts, 15 N. C., 84; Foscue v. Poscue, 37 N.  C., 
325; F m h a w  v. Fanshaw, 44 N. C., 169; Sain v. Gaither, 72 N. C., 235; 
Pate v. Turner,  94 N. C., 55; Grant v. Reese, ibid., 724; Lumber Co. 
v. Lurmber Co., 140 N. C., 443 ; Nance v. Rouark, 161 N. C., 648. 

( 4 3  
PETER DOWELL, QUI TAM, ETC., V. JOEL VANNOY. 

1. A sheriff who had collected money upoh an execution, and had neglected to 
pay it to the plaintiff, and was thereby subject to damages at the rate 
of twelve per cent per annum, having lent the money thus collected to a 
third person at the same rate of interest, was held guilty of usury, and 
liable to the penalty imposed by the Act of 1741 (Rev., ch. 28). 

2. I t  seem that an agent who lends money at an usurious rate of interest is 
liable to the penalty, notwithstanding be discloses his character. 
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DOWELL v. VANNOY. 

3. A pure contract of indemnity against a doubtful claim is not within the 
statute against usury. 

4. But an agreement whereby the borrower agrees to pay the lender the same 
rate of interest which the latter is bound to pay a third person, and 
which exceeds the legal rate, is not a contract of indemnity, within the 
meaning of the rule; and this, whether the obligation of the lender be 
created by an act of law or by stipulation. 

5. The payment of usurious interest to the sheriff, or to an assignee, and much 
more to an agent, completes the offense. 

6. The omission to date a writ can only be taken advantage of by plea in 
abatement. 

7. A verdict that "the statute of limitation does not bar" is not responsive to 
the issue, and is erroneous. 

8. But it is such a minute of the verdict as to enable.the Superior Court to 
correct the entry; and although the Supreme Court cannot make this 
correction, but if it proceeds to judgment, must award a venire facias de 
novo, yet it will stay the judgment till the correction is made in the court 
below. 

9. In popular actions, under lzil debet, the plaintiff must prove his action to 
have been brought within the period of litigation, and when that plea is 
entered, a special plea of the statute of limitatioli presents an immaterial 
issue. 

DEBT, upon the Act of 1141 (Rev., ch. 28), "for restraining the taking 
of excessive usury." 

The writ was in  the usual form, but was tested "the second Monday 
of September, i n  the 53d year of our Independence, A.D. 182," and by a 
memorandum at the foot, was stated to have issued 12 September, 1828. 

The defendant pleaded nil debet,  and the Act of 1808 (Rev., ch. 743)) 
limiting the time of bringing penal actions to three years after the cause 
of action had accrued. 

On the trial, before his Honor, Dmieb, J., at WILKES, on the spring 
circuit of 1830, the plaintiff proved that the defendant, being sheriff of 
Wilkes, had an execution for $600 against the plaintiff, a t  the suit of 
one Crissman, returnable to the Fall  Term, 1825, crf Surry Superior 
Court ; that upon this execution the defendant had made but, $400, which 
he sent, together with the writ, at  the return day, with directions to pay 
it to Crissman, only upon condition $hat the latter would not amerce him 
for not making the whole amount of the execution. Crissman refused 
to receive the money upon these terms, and not only amerced the defend- 
ant, but took steps to subject him under the Act of 1819 (Rev., ch. loo%), 
to the payment of the sum actually received, together with damages a t  
the rate of 12 per cent per annum. The defendant then loaned part of 
the money he had thus collected to one Thurmond, and took from him 

. the following bond : 
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"We, M. Thurmond, principal, etc., promise to pay to Joel Vannoy 
three hundred and twelve dollars, forty cents, money lent, to be paid by 
March Superior Court of Surry, 1826-the same is money collected for 
C. L. Crissman. We agree to pay to Joel Vannoy the interest which 

he may be liable to pay for failing to pay the above money into 
( 44 ) office at September Term, 1825, of Surry Court. 15  September, 

1825." 
Thurmond paid the amount of this note, together with interest at the 

rate of 12 per cent per annum, to an agent of the defendant, who imme- 
diately took the same money, together with the balance due upon the 
execution, to Surry courthouse and paid it to Crissman, with interest at 
the same rate on $400. At the time of this payment, the defendant was 
present, and then surrendered to Thurmond the note above set forth. 

His Honor instructed the jury that although by law the defendant 
was bound to pay Crissman interest upon the money he had collected 
and failed to pay over at the rate of 12 per cent per annum, yet that the 
law which imposed so high a rate of interest upon him did not authorize 
him to exact the same of others, and that if the defendant had received 
more than 6 per cent per annum of Thurmond, they ought to find a 
verdict for the plaintiff. The jury found "that the defendant does owe 
the sum of $624, and that the statute of limitations does not bar." 

A rule for a new trial being discharged, and judgment rendered on the 
verdict, the defendant appealed. 

Badger f o r  plaintif. f 

Gaston fo r  defendamt. 

( 45 ) RUFFIN, J. I t  is argued for the appellant that the court erred 
in two respects. The first, in not leaving i t  to the jury whether 

the defendant was not merely the medium or instrument of Thurmond to 
pay to Crissman the interest to which the latter was entitled, and so 
Vannoy did not receive it for himself. The second, that the contract 
is not one for usurious interest, as such, but merely for an indemnity, 
which is lawful, and, at all events, that the character of the transaction 
ought to have been left to the jury. 

I n  relation to the first, i t  may be observed, in passing, that it is far 
from clear that an agent, in lending money upon an usurious contract, 
shall be excused, either by the fact of the agency or by a disclosure of it. 
I t  is a criminal act, and upon principle it would seem that all who 
participate in i t  were liable to its penalties. And although Crissman 
might properly exact from the defaulting sheriff the increased interest, 
given against him by law, he could not, under color of that right, loan, 
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the money to a third person, through the instrumentality of the sheriff, 
at  such greater rate of interest. 

But  here there was no such agency. No contract with Crissman, 
direct or indirect, can be inferred. H e  gave no assent to the loan to 
Thurmond. H e  did not know it, and was at  the time actually pursuing 
Vannoy by suit for the money. The fact, then, contradicts the position 
assumed. 

The force of the second objection depends altogether upon the sense 
i n  which the term indemnity is used, and thp fallacy of the argument 
lies in  the equivocal use of that word. How was this a contract of 
indemnity? I f  i t  be meant that for a certain sum Thurmond agreed to 
save harmless Vannoy against a doubtful demand of Crissman, or one 
which the parties thought doubtful, i t  covers a case of mere wager; and, 
in  that point of view, i t  is immaterial whether the demand to which the 
risk related were one for interest or for any other cause. But, 
then, i t  must appear upon the obligation, by a fair construction, ( 46 ) 
that such was the nature of the contract; or, if the contrary 
there appear, i t  must be shown by other proof that such was in  fact the 
agreement, and that the writing, as framed, does not express the truth, 
and was so framed by mistake-not as to the effect, in law, of the con- 
tract as stated, but as to the terms of the agreement itself. No such 
proof is  offered here, and the case is left on the bond itself. By the 
terms of that instrument the agreement is not shown to have been for 
an indemnity of the kind alluded to; but, on the contrary, i t  is shown 
that i t  was not for such an indemnity. I t  is express that the debt is 
for "money lent," and that Thurmond is to pay '(the interest" which 
Vannoy was liable to pay to Crissman. There is nothing which can 
lead us to suspect that Crissman's right was doubtful, or that any one 
of the parties thought i t  so. I f ,  then, an indemnity was contemplated, of 
what sort was i t ?  Simply that which consists in  one person paying to 
another as irderrest upon a loan, whatever this last had agreed or was 
bound to pay as interest to a third person. The bare stating it thus 
goes far  towards understanding and answering the objection. I n  such 
a case, the notion of indemnity cannot, give a color to the transaction. 
The reference to the interest for which the obligee was liable was only 
to ascertain that which the obligor was to pay. And if the parties 
thought that the obligee might lawfully reserve that rate of interest, 
because he was paying it, that would not help the defendant, provided 
the obligation to pay was absolute upon the borrower. I t  would be a 
mere misconstruction of the statute, which cannot be heard as an  excuse. 
I f  the interest reserved exceed 6 per cent, at  all events the bargain is 
corrupt in  the sense of the statute; that is, i t  is a violation of the 
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statute. I f  the term indemlzity be understood in this last sense, there 
was no error in leaving it to the jury. For it is no excuse for the de- 
fendant that this was an effort to save himself from loss by reason of a 

previous liability of his own, and, therefore, he gains nothing. 
( 47 ) I t  is like selling out stock at a loss and charging the borrower 

with the loss. Moore v. Beatie, Amb., 371. Indeed, the avoid- 
ing of a loss is a gain. But if it were not, the true inquiry is whether 
he reserved as interest on the loan made by him a higher rate than 6 per 
cent, and received it as add for the interest reserved. The reference to 
his own liability upon a distinct matter is nothing. If that liability 
arose from his agreement to pay 12 per cent to a third person, i t  is 
manifest that he cannot rightfully make himself whole by the loan of a 
like sum to another at the same rate. The interest payable by him does 
not make that to be received by him legal. I t  makes no difference, to 
this purpose, whether the liability of the lender for the excessive interest 
be created by stipulation or arise by act of law. As against him the 
rate of interest may be lawful, but as between him and the person to 
whom he lends the money it is unlawful. 

Such is precisely this case. For, I repeat, the bond explicitly declares 
that the money was lent by Vannoy to Thurmond, and adjusts the rate 
of interest as such, and it was afterwards paid as such. The rate fixed 
on is illegal. This is done by referring to the liability of Vannoy to 
Crissman, and that liability was certain according to the case. Indeed, 
the bond is not even that Thurmond should pay to Vannoy what the 
latter should pay to Crissman, or what Crissman should recover, but 
what Vannoy was liable to pay, which the case states was 12 per cent. 
If this defense were sustained, one of the most effective securities for 
the performance of their duties by sheriffs would be destroyed, and at 
the same time needy men exposed to the most inordinate exactions on 
the part of those persons whose official situations give them the best 
means of discovering and profiting by the necessities of the distressed. 

The next position is, that as the act is highly penal, the case must be 
brought strictly within i t ;  and, therefore, that the receipt of the money 
must be by the defendant personally. To this there are two answers. 
I t  has often been decided that payment to the sheriff on an execution, 

or to an assignee completed the offense-much more, to an agent. 
( 45 ) But here the defendant was present when the money was counted 

to his agent. He then recognized it, and surrendered the bond as 
thereby paid. This was a payment to himself. 

Two objections are then taken as arising out of the record. The first 
is, that the writ is without date. If this were true, it is too late, after 
an appearance and a plea in chief to make it. I t  ought to have been 
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pleaded in abatement. But it is not true. Though the year of the 
Christian era is not given in the teste, yet that of American inde- 
pendence is; and the former is stated in the memorandum of the clerk, 
at  the foot, of the day of issuing the writ. 

The other ground for arresting the judgment is, for the defect of the 
verdict upon the issue on the plea of the statute of limitations. The 
words are: "The jury find that the statute of limitations does plot bar." 
The authorities cited for the defendant very satisfactohly prove that 
the verdict in this form is bad. I t  is not a direct response to the issue 
upon the point of fact, and upon that alone. The fact is to be collected 
by inference only, and then is not certainly separated from matter of 
law. If,  therefore, the judgment of the court necessarily turned on the 
finding of the time as thus stated, it is very uncertain what might be 
the determination. The truth is, that regular entries are seldom made 
in our courts. This is owing mainly to the want of capacity in the 
clerks, which is likely never to be remedied until increased business and 
adequate compensation shall induce competent persons to accept the 
office. But the Court cannot but take notice that this state of things, 
and perhaps also their own ease, have given rise to an almost unlimited 
confidence of the bar in each other, that all necessary amendments of 
form in the acts of the clerk'shall be made or intended when the occa- 
sion shall call for them. The Court would, therefore, very reluctantly 
yield definitely to this objection. But we could resist it no further, 
probably, than by considering the entry not so much the verdict as the 
minute for it, and staying the judgment here until the plaintiff 
could move the Superior Court to amend the record consistently ( 49 ) 
with the minute, and bring up the transcript as amended. That 
court can mould the verdict into due form; there is no such power here. 
I mention this, that counsel may be aware of the difficulty arising out 
of the constitution of this Court, and be more attentive to the making 
up of t4e record where it is to be revised. If brought to judgment upon 
a defective verdict, this Court has no discretion, and must of necessity 
award a venire facias de  movo. 

That such is not the judgment in this case is owing to the uncommon 
circumstance that the fact, intended to be found upon that issue, is 
found upon another.' I n  popular actions the statute of limitations need 
not be pleaded if if nil dabet be. I t  is a part of the plaintiff's title or 
right that he hath sued and hath sued in due time, The burden of proof 
is on the plaintiff, and if his action be not brought within time, he is 
upon the general issue nonsuited. (2  Saun., 63a, note.) If the same 
matter be put twice in issue by several pleas, there is no authority that 
the verdict must refer to each issue. If the act itself be affirmed that is 
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enough. Here the jury do find that the defendant owes the' plaidiff 
the debt demanded, which cannot be unless the plaintiff brought suit 
within the three years limited by the Act of 1808. 

PER CURIAW. Judgment affirmed. 

Cited: Grist v. Hodges, post, 205; Chewy v. Woolard, 23 N.  C., 440. 

+ 

( 50 > 
JAMES J. TREDWELL v. WILLIAM D. RASCOE. 

1. The purchaser of partnership effects, under a fi. fa. against one copartuer, 
takes them subject to the accounts of the partnership, and can only claim 
a share of the surplus after payment of the debts. But the sheriff is in 
no way affected by this equity between the purchaser and the other 
partners. 

2. Actual possession is not necessary to the validity of a sheriff's sale. It is 
sufficient if the goods are subject to his control. 

TRESPASS against the defendant for seizing a quantity of salt, the 
property of the plaintiff. 

The case of the plaintiff was, that the salt arrived at  Edenton in  Feb- 
ruary, 1828, from Turk's Island, consigned to the order of the shipper, 
Lewis Leroy, who was a copartner of one Blair, residing at  Edenton; 
that the bill of lading had been indorsed by Blair to the plaintiff, and 
that the latter had secured the duties upon the salt and had taken out a 
permit for the landing of i t ;  that before the whole of it was landed the 
defendant took possession of i t  and sold i t ;  that at  the time of the sale 
none of the salt was present, except one bag as a sample, part of i t  
being then i n  a storehouse of which the defendant had the key, and the 
residue was on board the vessel in  which i t  arrived, the captain of the 
vessel declaring that he would deliver i t  upon being paid his demurrage 
and having the duties secured. 

The defendant justified under a fi. fa. issued to him as sheriff of 
Chowan, upon a judgment against Blair, tested of the December Term, 
1827, of Chowan County Court, and returnable to the succeeding March 
Term. H e  proved that upon the arrival of the salt Blair and the plain- 
tiff went to the custom-house together; that Blair said he wished to 
enter the salt and secure the duties; that he commenced writing the 
oath preparatory to making the entry, but before he had completed i t  he 
told the plaintiff he would not enter the salt for fear some of his credi- 
tors should seize it or give him trouble about it, and asked the plaintiff 
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to enter it for him; that the plaintiff consenting, Blair, under a power 
of attorney from Leroy, indorsed the bill of lading to him, whereupon 
he secured the duties. 

His Honor, Judge Norwood, instructed the jury that if Leroy ( 51  ) 
and Blair owned the salt in partnership, the share of Blair in it 
was nevertheless liable to seizure under an execution against him, and 
that the purchaser would be a tenant in common with Leroy, although in 
a court of equity he would be bound by the state of the partnership 
accounts; that the indorsement of the bill of lading would enable the 
plaintiff to maintain this action without actual possession; that the 
indorsement was also prima facie evidence of a consideration paid by 
the plaintiff, but might be explained by par01 testimony, and if without 
value, or made to defraud creditors, was void. And further, that when 
the lien of the United States for the duties was removed the lien of the 
execution attached upon the salt, and prevented Blair from transferring 
his interest in it so as to defeat that lien. 

A verdict was returned for the defendant, and the plaintiff appealed. 

Gaston for plaintiff. 
Hogg for defendant. 

HENDERSON, C. J. I cannot perceive the least objection to the in- 
structions given by the presiding judge, that partnership property is 
liable to the separate debts of individual partners; that a consignment 
without value will not transfer the property; that an assignment of the 
consignee without value has no greater effect; that a transfer by or for 
a debtor after the teste of a fi. fa. is fraudulent and void against the 
creditor; that goods afloat, before duties paid or secured, are liable to 
seizure under a fi.  fa., saving nevertheless the rights of the government, 
are all propositions, I think, which cannot be contradicted. I t  is true 
that the purchaser of partnership property, under a fi. fa. against one 
of the partners, stands in the place of such partner, and can only claim, 
so far as the article purchased extends, what that partner could claim; 
that is, a share in the profits, or rather surplus, after payment of the 
debts of the firm. But what are the rights of the purchaser, or 
his relation to the other partners, affects not the creditor in the ( 52 ) 
fi. fa. or the sheriff who has seized the partnership effects. 

I have considered this case divested of the imputations of fraud, 
which appear to be justly ascribable to it. But if they are considered, 
I cannot perceive even the shadow of a doubt. Blair, the debtor, when 
about to enter the goods, either in his own name or in that of Leroy, or 
in that of Leroy and Blair, requests the plaintiff to permit them to be 
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entered, or to have them entered in his, the plaintiff's, name, and this 
with an avowed intent to hinder or delay his creditors or to save him- 
self from trouble in regard to them, meaning no doubt a contest with 
his creditors. The plaintiff assents, and becomes his instrument for 
such purposes. The whole transaction, if these be the facts, is fraudu- 
lent and void, not only by a legal inference as being done after the teste 
of the fie& facias, but by an actual, express and designed fraud, to wit, 
fraud in fact, and deserves no countenance either in law or morals. 

As to the sheriff's not taking actual possession, not having the prop- 
erty present at the sale, and not delivering i t  to the purchaser, if these 
were wrongs they were wrongs to others and not to the plaintiff. If he 
seized not the goods, then even the allegation of the plaintiff fails and 
this action, for that reason, fall to the ground. I f  he had not the goods 
present at the sale, and the sale should thereby be void, in this also the 
plaintiff is not concerned or injured. I f  he did not deliver the salt to 
the purchaser, hbw is the plaintiff affected thereby? But it requires not 
an actual seizure-a manucaption-to make a seizure or arrest in law. 
A submission to the dominion, power, will or control of the officer is 
sufficient-is a potential possession. And I apprehend here all was done 
that the law required. The captain declared that he would deliver the 
salt to the purchaser upon the duties being paid, and the purchaser 
accepted it on these terms. The salt being afloat, could not in that 
state be brought on land without a permit from the custom-house officer, 

which he would not grant until the duties were secured, which 
( 53 ) the sheriff was not bound to do. Nor was he bound to take notice 

that the plaintiff had then secured them; or if he did, he secured 
them apparently for himself and not for Blair, and he did not apprise 
the gheriff of what he had done and require him to have the salt present 
at the sale. Under these circumstances the sheriff sold by a sample, and 
I think the law required nothing more of him. But the case needs not 
this protection. The plaintiff cannot complain of these acts as omis- 
sions, for as to him they are immaterial. 

PER CURIAM. Judgment affirmed. 

Cited: Blevins v. Baker, 33 N. C., 292; Van% v. Hussey, 46 N. C., 
382; Flunrter v. Moore, 47 N. C., 122; Latham v. Simmo.ns, 48 N. (T., 
28; Watt v. Johnsort, 49 N. C., 194; Ross v. Henderson, 77 N. C., 173; 
Clifton v. Owens, 170 N. C., 611. 
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HENRY GARDNER v. ISAAC LANE. 

1. A writ signed by an attorney, under a verbal authority of the clerk, is a 
nullity; and its subsequent recognition by the clerk or sheriff will not 
render it valid. 

2. The case of i3hephwd u. Lane, 3.3 N .  C., 148, approved. 

THIS was a special action on the case tried before his Honor, 
Swain, J., at RANDOLPH, on the last circuit. The plaintiff declared 
against the defendant, as sheriff, in two counts; first, in neglecting to 
execute a writ of capias ad rmpondendum, sued out by the plaintiff in 
1824 against one Shubal Gardner; and, second, for making a false 
return to the writ. Upon the trial, on the plea of not guilty, the plain- 
tiff proved the issuing of the writ; that it came to the hands of the 
defendant, who failed to execute it, and made a false return thereon. 

The defendant proved that the paper, which purported to be a writ 
in that cause, was not signed by the clerk of the county court, but by an 
attorney. Eut it appeared that all the attorneys practicing at that 
court had been verbally authorized by the clerk to fill up and sign writs 
of mbpoma and capks  ad respondmdurn, which had always been recog- 
nized by the clerk as valid, and that the writ in question was, upon its 
return by the sheriff, put upon the files of the court by the clerk, who 
ratified and confirmed the act of the attorney. 

The plaintiff also proved that the defendant had received the ( 54 ) 
same authority from the clerk and was in the habit of signing 
the c1erl;'s name to writs, and that he, the defendant, was well ac- 
quainted with the handwriting of the attorney who signed the writ 
against Gardner. 

Upon this testimony the plaintiff's counsel prayed the court to 
instruct the jury that if they believed the defendant knew the writ to 
be in the handwriting of the attorney, and that the attorney had au- 
thority from the clerk to sign his name, and had, as sheriff, recognized 
the paper as a valid writ, he was liable to the plaintiff for neglecting to 
execute it. The court refused the instructions prayed for, and upon the 
authority of Shopherd v. Lane, 13 N. C., 148, directed the jury that 
a writ signed by an attorney, who was neither clerk nor deputy, was a 
nullity, and the sheriff was not liable for neglecting to act under it nor 
for making a false return. 

A verdict was returned for the defendant, and the plaintiff appealed. 

Tha Court refused ,to h e m  Winston for plaintif. 
Gaston and Nash weye to ha,ve argued for defemdaat. 
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RUBFIN, J. The case of Shepherd v. Lane, supra,, is decisive of the 
present. The new matter shown here, that the defendant knew the writ 
was not signed by the clerk himself, but by the attorney in the clerk's 
name, does not distinguish it. For the Court say that the recogni- 
tion by the sheriff could not give a character to the instrument which i t  
did not in itself possess. And whether this recognition was given under 
a mistake of the fact, or in disregard of the law, the plaintiff can take 
no advantage of it. 

The direct authority of Shepherd v. Lane is imperative upon the 
Court. I t  would be so with me did I, as an individual, retain ever so 
strongly the opinion given by me upon the trial  of that cause on the 

circuit. A point of this sort must be considered as settled by a 
( 55 ) decision of this Court upon full argument. 

PER CUFUAM. Judgment affirmed. 

JOSHUA YOUNG v. PETER HAIRSTON. 

1. When there are several counts in the declaration, and on one of them 
improper evidence was received, if the party against whom the evidence 
was offered obtained a verdict on that count, he has no right to a new 
trial on the other, on which the verdict was against him. 

2. Upon a rule for a new trial on the ground of excessive damages, the decision 
of the Superior Court is conclusive. 

THIS was an action on the case in  which the plaintiff declared i n  two 
counts: First, for slanderous words in  accusing the plaintiff of stealing 
sheep; second, for maliciously prosecuting the plaintiff for stealing 
sheep. 

The defendant pleaded not guilty, and the statute of limitations. The 
cause was tried before his Honor, Swain, J., at GUILBORD, on the last 
circuit. The plaintiff proved the speaking of the slanderous words 
charged in  the declaration, and to support his second count produced 
the original record of his acquittal in Stokes County Court, where a 
charge of stealing sheep was preferred against him by the defendant. 
H e  also proved that the slanderous words were spoken by the defendant 
immediately after the verdict of not guilty was returned, and relied 
upon the date of the verdict to rebut the plea of the statute of limita- 
tions. The defendant objected to the introduction of the original record 
of Stokes County Court, and insisted that by an act of Assembly the 
plaintiff could only use a certified copy. The objection was overruled 
and, under the instructions of his Honor, the jury found a verdict for 
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1 the plaintiff on the first count in his declaration, and assessed his dam+- 
ages to $1,250, and on the second count a verdict was returned for the 
defendant. 

A rule for a new trial was obtqined : First, because the original record 
had been improperly read to the jury; and, second, because the dam- 
ages were excessive. 

His Honor being satisfied with the verdict as to the damages, ( 56 ) 
and thinking if there had been any error in permitting the 
original record to be read, it had not prejudiced the defendant, as the 
jury had found for him on the second count, discharged the rule, and 
the defendant appealed. 

flash f o r  plai f i t i f .  
N o  counsel f o r  clef endant. 

HALL, J. The case states that the plaintiff introduced the original 
record of the trial for the purpose of supporting the second count in his 
declaration, which was for a malicious prosecution, and that this evi- 
dence was objected to by the defendant's counsel on the ground that an 
act of Assembly required the production of a certified copy, and not of 
the original record in such a case. The act of Assembly relied upon 
has not been pointed out, and the regret is the less, as the plaintiff has 
failed upon that count in his declaration, and the defendant can have 
no interest in further examining the question. 

With respect to the testimony introduced by the plaintiff, in reference 
to the plea of the statute of limitations, the objection taken cannot be 
sustained. The witness stated that the words were spoken after the 
trial of the indictment in the county court. I t  was surely competent for 
the plaintiff to prove by the record when the trial took place, and the 
record for that purpose was entirely sufficient. 

With respect to the claim which the defendant may have for a new 
trial, on account of the damages being excessive, it is sufficient to say 
that the judge of the Superior Court, who tried the cause, was the sole 
judge of that question. He has stated that he was satisfied with the 
verdict. This Court did not hear the evidence, and of course ought not, 
and cannot, control any opinion of the judge below formed upon that 
evidence. 

PER CURIAM. Judgment affirmed. 
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.( 57 
WILLIAM B. WILSON v. MORGAN HUDSPETH ET AL. 

Sureties for the prosecution of a suit are bound for the costs accruing before 
as well as after the execution of the bond. 

THIS was an action of debt, upon a bond gken for the prosecution of 
a suit brought by the defendant Hudspeth against the plaintiff, which 
was "to be void if in case of failure in the said suit the said Morgan 
Hudspeth pay and satisfy all the costs and charges that may accrue 
therein." After oyer, the defendants pleaded now infregemnt cowven- 
tionem. 

Upon the trial, before his Honor, Martin, J., it was admitted by the 
defendants that Hudspeth had failed in his suit, and had not paid the 
costs, and that the whole costs amounted to $117, but they contended that 
at the execution of the bond the costs of the plaintiff amounted only 
to $58. 

The jury, under the instructions of his Honor, returned a verdict for 
the plaintiff for all the costs of the suit, and the defendants appealed. 

Attorney-Gena for plaintiff. 
No counml for d@fendant. 

HALL, J., after stating the case as above, proceeded: The doubts 
which have brought the case before us are not readily discerned. The 
condition is that Morgan Hudspeth shall pay all the costs that shall or 
may accrue upon a contingency that may happen after that time, 
namely, a failure faithfully to prosecute the suit against Wilson. Such 
failure has taken place, and Hudspeth has failed to pay the costs. The 
defendants are therefore bound to pay all the costs accruing therein. 
All the costs are the costs,which accrued before as well as the costs which 
accrued after the date of the prosecution bond given by the defendants. 

PER CURIAM. Judgment affirmed. 

Cited: ReveZ'v. Pearson, 34 N. C., 246. 

( 5 s  > 
JAMES MILLS v. LUKE HUGGINS. 

Tender and refusal are equivalent to  a performance. But proof of ability lo 
perform is necessary. As where upon a contract to deliver promissory 
notes, the defense was that the plaintiff refused to receive them, and 
insisted upon a part payment in money, and no evidence was offered of 
the defendant's ability to deliver the notes, it was held that the plaintiff 
was entitled to recover. 
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ASSUMPSIT," upon an express contract by the defendant to receive a 
quantity of pork from the plaintiff, and to pay the stipulated price in 
good promissory notes. 

Plea-non assumpsit. 
The plaintiff having made out his case, the defendant proved that 

after the delivery of the pork he offered to pay the price in notes, which 
the plaintiff refused, insisting upon having some cash with them. 

His Honor, Strange, J., charged the jury that ability as well as will- 
ingness in the defendant at the time of making the offer was essential 
to his defense, and that unless they were satisfied that at the time of 
making the offer the defendant had the notes in his possession, and was 
willing and ready to deliver them, they ought to return a verdict for 
the plaintiff. 

A verdict was returned for the plaintiff, and the defendant appealed. 

No coumel for plaintif. 
J. H. Bryan for defefidant. 

HENDERSON, C. J. Ordinarily, nothing less than actual performance 
satisfies an engagement to do an act. But in acts which-require the 
concurrence of both parties, if one party does all he can to perform his 
engagement, and the act remains undone, merely for the want of the 
concurrence of the other party, the party doing all in his power is en- 
titled to the benefit of an actual performance. I speak not now of the 
semper paratus, and the profwt hic in curia. They are incidental to 
some and not to all engagements. I t  must therefore be the non- 
concurrence of the other party which discharges the defendant ( 59 ) 
from the actual performance. If one person is bound to pay 
money, or deliver a horse to another, and that other will not receive it * 

when offered, the party making the offer is excused ex necessitate from 
an actual performance. As one party may by acts, such as a refusal 
to receive, prevent the other from performing, so he may, by words, 
discharge him; as by saying, when a tender is about being made, "it is 
needless to offer, for I will not receive it," or similar expressions. There, 
if performance was prevented by such declarations, i t  will be excused. 
But in order to this, an actual ability at the time must appear. For 
otherwise, the performance was not prevented by the declaration. I n  
this light it was viewed by the presiding judge. Therefore there is no 
error in the case. The defendant was not hindered by the plaintiff. 
PER CURIAM. Judgment affirmed. 

Cited: Cole v. Fair, 46 N. C., 174. 
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1. Although by the Acts of 1715 and 1777 (Ilev., chs. G and 114),  the beds of 
rivers and creeks are not subject to entry, yet, where the river or creek is 
not navigable in the ordinary meaning of the term, the owners of the 
banks have a several fishery opposite their land, to the middle of the 
stream. 

2. The ebb and flow of the tide is not a proper criterion to determine whether 
a river of this State is navigable. 

3. I t  seems that a fishery in a river which is not affected by the ebb and flow 
of the tide, but which is in fact navigable, belongs to the riparian pro- 
prietor. 

TRESPASS, for fishing in the plaintiff's several fishery. 
Upon not guilty pleaded, the jury returned the following special 

verdict : 
"That the plaintiff had title to and was in  possession of a tract of land, 

bounded by the Pee Dee River; that the defendant had title to and 
possession of a tract of land adjoining the plaintiff's immediately below, 
and also bounded by the Pee Dee; that the defendant, at  the time alleged 
by the plaintiff in his declaration, drew his seine, and did fish with the 

seine in the channel of the river, and between the channel and the 
( 60 ) shore, and near the shore where i t  formed the boundary of the 

plaintiff's land on that side; that the locus in quo is the main 
Pee Dee River, about thirty-five miles above the point to which the river 
is navigable for steamboats; that at the locus i n  yuo the river is about 
three hundred yards wide and about four and a half feet deep; that 

. heretofore the river has been navigated with batteaux and flats to a point 
above the plaintiff's land, but that there has been no navigation of that 
kind for the last twenty years; that about fourteen miles below the locus 
i n  quo the river is nearly a mile wide, and is never navigable f\or bat- 
teaux, except in  time of high water, and then with difficulty." 

Upon this verdict, his Honor, Martin, J., rendered judgment for the 
defendant, from which the plaintiff appealed. 

Badger for plaintif. 
Devereux for defendant. 

HALL, J. The Act of 1715 (Rev., ch. 6)  declares that where a survey 
is to be made upon a navigable river or creek, the surveyor shall run a 
full mile in a direct course into the woods, and each opposite line shall 
run parallel with the other, if it can be admitted, for other people's lines, 

60 



N. C.] J U N E  TERM, 1831. 

or rivers or creeks. I t  is provided, also, that not more than six hundred 
and forty acres shall be laid out in one tract. The Act of 1777 (Rev., 
ch. 114, see. 10) declares that where any survey shall be made upon any 
navigable water, the water shall form one side of the survey. The same 
act provides the mode of entering and surveying islands in  navigable 
waters. I t  appears from these acts that the beds of navigable waters, 
and of navigable ril-ers and creeks, cannot be the subject of entry and 
survey. Therefore, the plaintiff in  the present case cannot derive title to 
the fishery in question by grant from the State, as he might do for 
lands, under those acts of Assembly. And if he has title, i t  must ( 61 ) 
be derived by some other mode of acquisition. 

I n  England a river is said to be navigable where the tide flows and 
reflows. Where that is not the case, they are said not to be navigable. 
I n  the latter case, the proprietors of the land on the river have the right 
of fishing on their respective sides, to the middle of the stream-ad filum 
medium ccqu~. Carter v. Mumot,  4 Bur., 2162; Rex v. Smith, Doug., 
441. 

This definition of a navigable river seems not to be applicable to rivers 
in this State. They are in fact navigable for all the purposes of public 
convenience, in many places beyond the influence of the tide. But per- 
haps, at  a point beyond the purposes of navigation, they may not be so 
considered; that is, to be free fisheries. I n  England, the reason why the 
king has an interest in a navigable river, as far as the sea ebbs and 
flows in it, is because such a river participates of the nature of the sea, 
and it is said to be a branch of the sea as far  as i t  flows, and conse- 
quently he is entitled to the fishery in it. For it is said the king hath 
dominion over the sea, and that every subject hath a right to fish in the 
sea, and in  a navigable river belonging to the king. Davis Rep., 252; 
Warren v. Matthews, 6 Mod., 73. From these premises i t  would result 
that the fishery in a river which was navigable, but which was not 
identified with the sea, by being subject to the ebbing and flowing of the 
tides, would belong to the riparian proprietor. On such a case, however, 
i t  w ~ u l d  be improper to give an opinion. Such is not the case before 
the Court. The Pee Dee River, a t  the place where the trespass is alleged 
to have been committed, is not a navigable river, but a private one. And 
the owners of the land on each side of it have a right to the middle of it. 
The same may be said of rivers which divide nations. Handly v. 
Anthony, 5 Wheat., 374. 

Although these franchises or fisheries are not granted by the State as 
lands are by law granted, yet when the lands adjoining such rivers are 
granted, the right of fishing vests in such grantees, and gives them the 
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right of fishing to the middle of the stream, in  the water opposite their 
land, but not the right of fishing i n  water above or below the ' 

( 62 ) banks which belong to them. 
PER CURIAM. Judgment reversed. 

Cited: Wi l l ims  v. Buchanan, 23 N. C., 540; 8. v. Glen, 52 N. C., 
334; Hodges v. Williams, 95 N.  C., 338; 8. v. Twiford, 136 N. C.,  606; 
Wall v. Wall, 142 N.  C., 389; Council v. Sandedin, 183 N.  C., 258. 

JOHK GRICE v. JETHRO RICKS. 

1. Ordinarily, the act of an attorney in a cause is taken to be the act of the 
party whom he represents. But where the assignor of a note stipulated 
that it should be placed by the assignee in the hands of a particular 
attorney for collection, and by the act of that attorney the interest of 
the assignor was injured : I t  was held, in a question between the assignor 
and the assignee, that the former was bound by the act of the attorney, 
and the fact that he had no redress against the attorney did not discharge 
him. 

2. Where a party, against whom a judge expresses an opinion, refuses to sub- 
mit to it, but puts his cause to the jury and is unsuccessful, although 
the judge may have erred, y@ the judgment is not to be reversed if upon 
the whole case it is correct. 

3. Where the liability of a party is not direct, but collateral, and dependent 
upon the default of another, he must be notified of a default before he 
can be charged. 

4. A guarantor is entitled to notice, although to charge him the same strictness 
in giving it is not required as in the case of an endorser. 

ASSUMPSIT, upon a special contract, tried before Martin, J., at NASH, 
on the spring circuit of 1830. 

Upon non assumpsit pleaded, the case was that the defendant had as- 
signed to the plaintiff a note, made by one Lemon, payable to the defend- 
ant, and had written over his endorsement the following words: "I 
assign the within to John Grice, until paid." The plaintiff then proved 
that when this endorsement was made i t  was agreed between him and 
the defendant that the note should be placed immediately in the hands 
of an attorney named by the defendant, for suit, and that if the amount 
due on i t  was not collected, he, the defendant, would be answerable; that 
suit was immediately commenced by the attorney designated by the 
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defendant, who was retained by the plaintiff. The writ was in assumpsit, 
and was returnable to the ensuing November Term of the county court; 
that at  February Term the writ was amended, so as to be in debt, and 
judgment entered up, with a stay of execution until May Term follow- 
ing. The defendant proved that if execution had issued from February 
Term, the amount of the judgment would have been realized. 

There was no evidence offered by the plaintiff that notice had 
been given to the defendant of Lemon's default in making pay- ( 63 ) 
ment of the note. 

His Honor instructed the jury that to enable the plaintiff to recover, it 
was necessary for him to show that there had been due diligence used 
by him to collect the amount of the note from Lemon. That granting a 
stay of execution for three months was evidence of a want of that dili- 
gence, and that if the neglect was the act either of the plaintiff or of his 
attorney, he could not recover. That the attorney was the agent of the 
plaintiff, and was responsible for misconduct to him only. That the 
defendant had no redress against the attorney. 

A verdict was returned for the defendant, and the plaintiff appealed. 

Attorney-General and SmweZZ for plaintif. 
Gaston,, Badger, and Devereux for defendant. 

RUFFIN, J. I t  is not disputed that the giving of time, whereby the 
debt was lost by the insolvency of the debtor, discharged the defendant 
as an endorser or guarantor, provided it was the act of the plaintiff 
himself, or of one for whose acts the plaintiff was responsible. 

Ordinarily, an agreed entry in a cause is taken to be the act of the 
parties. And, also, ordinarily, the act of an attorney is taken to be the 
act of the party to the suit whom he represents. I f ,  therefore, the case 
stood simply upon the effect of the contract, as written in the endorse- 
ment, the charge of the court would have been correct. But i t  was part 
of the agreement, as was proved viva voce, that the note transferred 
should be put in suit immediately, under the management of a particular 
attorney. He might have possessed the especial confidence of the defend- 
ant, and upon that his willingness to guaranty might have been founded. 
Indeed, the attorney might have been selected by the defendant himself, 
and that provision introduced at his instance and for his benefit. I n  
that case, the defendant must be considered as contracting for his skill 
and diligence. That he could not sue the attorney for willful or 
negligent mismanagement does not determine this point, for one ( 64 ) 
may bind himself that a stranger shall do a particular act. At 
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most, it would be a circumstance which might incline a jury to think that 
the attorney was selected by the plaintiff and not by the defendant. 
I n  the opinion of the Court, therefore, i t  ought to have been left to the 
jury to say whether the plaintiff or the attorney gave the stay of execu- 
tion; and if the latter, whether the plaintiff or defendant selected the 
particular attorney, and agreed to be responsible for his conduct, as 
between themselves. And if the cause depended on that, there would 
be a new trial. 

But the case further states that the plaintiff gave no evidence of notice 
to the defendant of nonpayment, or that he was looked to. If such 
notice was necessary, the judgment must stand, although the court may 
have erred in  other respects. The plaintiff would not submit to a non- 
suit under the opinion of the court adverse to him on one point. But 
he put his cause to the jury, choosing to run his chances for a verdict 
upon the whole case. I f  upon the whole case the verdict was right, i t  
must stand. The point of notice was made by the defendant; and if, 
under any circumstances, the plaintiff could not recover upon the proof 
made by him, there is no ground to disturb the verdict, since the error 
of the court upon a different matter did him no harm. 

Was notice necessary? We think it was. I t  is a general rule of law, 
founded in sound reason, that where the liability of one party is not 
absolute and direct, but is upon a collateral obligation, dependent upon 
and arising from certain things to be done by the other party, and lying 
peculiarly within his knowledge, he who is to take benefit by the engage- 
ment must give the other notice of what has been done, and that he is 
held liable. From the nature of things, notice is part of the agreement, 
and the debt does not arise before notice. I t  is of the nature of a special 
request, and must be alleged in  the declaration, and proved. Such is the 
contract of an endorser, under the law merchant, which is only one 

anty 
rule 

species of guaranty well defined indeed, and settled by long usage. 
) The doctrine has been applied to guaranties for goods sold. 

Russel v. Clark, 7 Cranch., 69.  I t  has also been applied to a guar- 
of a note or bill. I t  is true that as to the time of giving notice the 
is not so strict as i t  is between endorser and endorsee. But notice 

in  a reasonable time and before suit is indispensable. Phillips v. 
Astlimg, 2 Taunt., 206. What duty existed on the part of Ricks until 
Grice gave him notice that the principal debtor had not paid the debt? 
How was Ricks otherwise to knew that Grice had not received the 
money? Was he bound to volunteer payment ? We think not, but that 
upon the authorities, notice to the defendant formed a necessary part of 
the plaintiff's case. 

PER CURIAM. Judgment affirmed. 
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Cited: Atkinson v. Clark, post, 174; Adcock v. Fleming, 19 N. C., 
226 ; Reynolds v. Xagness, 24 N.  C., 31; Lewis v. Bradley, ibid., 305 ; 
Beeker v. Saunders, 28 N .  C., 381; Irions v. Cook, 33 N.  C., 208; 
Greenhe v. McDowell, 39 N. C., 485; Spencer v. Carter, 49 N.  C., 289; 
Cox v. Brown, 51 N. C., 101; Brewer v. Ring and Valk ,  177 N.  C., 485; 
Cauble v. Expvas Co., 182 N.  C., 451; Rierson v. Iron Co., 184 N. C., 
370. 

DEN EX DEM. SARAH REED ET AL. V. MICHAEL SHENCIC 

The terminus of a line must be either the distance called for in the deed, or 
some permanent monument, which will endure for years, the erection of 
which was cotemporaneous with the execution of the deed. A stake is not 
such a monument, and evidence of its erection when the land was sur- 
veyed is not admissible, to control the course and distance. 

AFTER the new trial granted in  this case (13 N. C., 415), i t  was tried 
again at  LINCOLN, on the last circuit, before his Honor, Nart in ,  J. 

The lessors of the plaintiff claimed title: 
1. Under a grant to James Dickson, dated in  1785. 
2. By a deed of bargain and sale, dated in 1791, from Dickson to 

Wallace Alexander, for lot number 3, in the town of Lincolnton, which 
had been laid off on the land covered by the grant to Dickson. The lot 
was described as beginning at a stake, the northeast corner of lot num- 
ber 2, running thence six poles northeast, along the main street to a 
stake, thence running so as to form an oblong. 

3. By a deed from Alexander to Henry Cline. 
4. By a deed from Cline to Jacob Summey, dated in 1800, for 

( 66 1 

a part of lot number 3, beginning at  the northeast corner of a house 
standing on the main street, thence southeast twelve poles to a stake, 
thence four poles and three feet southwest to a stake; thence northwest 
twelve poles to a stake, and thence to the beginning. 

5. By another deed from Cline to Summey, dated in 1800, and also 
for a part of lot number 3, beginning at the northeast corner of the house 
standing on the lot, and mentioned in the last deed, running thence south- 
east twelve poles to a stake; thence northeast one pole and thirteen feet 
to a stake; thence northwest twelve poles to a stake; thence to the begin- 
ning, being the northeast corner of the original lot number 3. 

6. By a deed from Summey, also dated in  1800, to Martin Shuford, 
one of the lessors of the plaintiff, for the whole of the lot number 3, in 
which i t  was described as beginning at the northeast corner of lot num- 
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ber 2, running thence along the main street six poles to a stake, thence so 
as to form an oblong. 

The defendant claimed lot number 2, which adjoined number 3, under 
a deed from Dickson, dated in 1787, which described it as measuring in  
front six poles. 

The premises in dispute consisted of a piece of land seventeen feet wide 
in front, and the only question mas whether the defendant's deed covered 
i t ;  for if it did, his possession had been such as to protect him under the 
Act of 1715. I f  the front of each lot was six poles only, then the de- 
fendant's deed did not cover the land in  dispute. I f ,  on the contrary, a 
front of six poles and six feet was allowed to each lot, then it was clearly 
within the bounds of his deed. The defendant offered to prove that 
although his deed called for six poles only, in truth a front of six poles 
and six feet was intended, and that when the town was originally laid 
off posts or stakes T:ere set up at the corner of every lot, and the distance 
between these posts or stakes in every instance was six poles and six 
feet. The lessors of the plaintiff objected to the introduction of parol 

e~~idence to vary the description contained in the deed, but his 
( 67 ) Honor overruled the objection for the reasons stated by him in 

his charge given below. 
The defendant then proved by a witness, who purchased lot number 4 

in the year 1787, that there was an old house standing on it, and at the 
corner of the house mas a stake, which was pointed out to him as the 
corner of his lot; that the stake was a piece of split pine wood. This 
lot number 4 adjoined lot number 3, owned by the lessors of the plaintiff, 
on the side opposite to that where the latter joined lot number 2. The 
witness also proved that by measuring from the centre of the public 
square (which was the beginning of the survey of the town) in a 
straight line to the point where the stake he spoke of was placed, and 
allowing six poles only to each lot, the distance would not reach that 
point by about nineteen feet, but allowing six poles and six feet to each 
lot, the distance would only fall short one foot. The same witness 
proved that twenty-fiae years ago Shuford, one of the lessors of the 
 lai in tiff, and himself, dug a well and erected a wash-house, so as to be 
upon the line between them, on the supposition that six poles and six ' 

feet was the front of each lot. 
The defendant also proved that a stake was standing on one of the 

corners of the public square in the year 1799, which was said to be the 
corner of it, and that measuring from that stake, and comparing the 
measurement with the erection of all the buildings on the square, six 
poles and six feet was the front of each lot. 

The plaintiff, to rebut this testimony, proved by the original plan of 
the town, and the declarations of the surveyor who made it, who was 
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dead, and of other old persons also dead, that six poles only was the 
front of each lot. 

On the other hand, the defendant proved declarations of Dickson, the 
original proprietor, and of a purchaser from him, both of whom were 
dead, that in laying off the town six poles and six feet was the front of 
each lot. 

His Honor instructed the jury that if from the evidence before them 
they were satisfied that lots numbers 1, 2 and 3 had been oricinally run 
and staked off, or posts set up for the corners, and that the wldth 
thus allotted to them was six poles and six feet, they should be ( 68 ) 
gorerned by the lines actually run and marked; chat if they 
were not satisfied by the evidence that the boundaries had been thus run 
and marked, they should be governed by the description of the bound- 
aries contained in  the deed; that the question presented by the case was, 
whether parol evidence was admissible to control or vary the calls in the 
deeds; that i t  was believed that a series of decisions authorized the 
introduction of parol evidence, but as the Supreme Court had declared 
that they were not aware of any such series of decisions, it was neces- 
sary to examine the cases to see how the matter mas; that the case of 
Xtan,den v. Bains (1 Hay., 238) was decided in 1795. The plaintiff 
claiped to a dotted line on the plat of the survey made in  the cause. 
The course and distance did not extend so far, but only to a black line. 
The court permitted evidence to be given; that the dotted line was 
marked, and had for a long time, since 1740, been reputed to be the 
line of Arkill's tract, which was the land claimed by the plaintiff, the 
court in that case saying the jury may consider whether there is suffi- 
cient evidence to satisfy them that this dotted line is the real boundary, 
though not truly described in the patent; that the case of Rountree v. 
Person was approved by the Court; that the case of B l o m t  v. Benbury 
(2  Hay., 353)) decided in 1805, mas where the calls of the grant were 
for "Beasley's line, south 85 east," and the court permitted evidence to 
be offered to prove that at the end of Beasley's line the true boundary 
was a marked line running parallel to Beasley's, and fifty-one poles 
be offered to prove that at the end of Beasley's line the true boundary 
decisions had been made, where the line described in  the deed had been 
disregarded to follom a marked line; that in  the case of Loftin v. Heath 
(2  May., 347) the grant called for a beginning "at a cypress, and 
thence round to a pine at the creek," and evidence as admitted to show 
that the beginning was at the pine and not the cypress, and Taylor, J., 
remarked, "it must now be taken for law in  this country that, not- 
withstanding any wrong description in the plat or patent, the ( 69 ) 
party who is likely to suffer may show the mistake." That in  
SZade v. Greea (2 Hawks, 2 1 8 )  Aemlerson, J., remarked that "parol 
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evidence had been admitted to vary the course and distance called for 
i n  the deed by showing marked lines and corners, and where the deed 
refers to no such marks as boundaries there is no ambiguity, and it is 
admitting parol evidence to control the deed. I t  is now too late to vary 
the rule." That i n  MciVeil v. ilfassey (3 Hawks, 91) it was decided 
that where a patent calls for a tree as the beginning, and also calls for 
stakes for the other corners, that the course and distance will be con- 
trolled by a marked boundary, and that such a marked boundary may 
be proved to have been made by adducing as evidence other grants call- 
ing for it, Bendersorb, J., remarking "such a boundary, like all other 
facts, may be inferred from other facts, if the fact proved be relevant 
to the fact to be inferred," and alluding to other conterminous grants 
calling for the boundary in dispute, he says, "These facts pointed to 
something that controlled the courses and distances in  the grants. 
Whether they proved that marked trees were once.there is an inference of 
fact for the jury. All the Court can say is that they are relevant." 

That i t  was believed those decisions established the following princi- 
ples, to wit: 

1. That where the grant calls for course and distance, and also some 
particular object as the boundary, parol evidence is admissible to show 
the position of this object, although it differs from the course and, dis- 
tance. 

2. That where the grant calls for course and distance, and also for a 
stake as the particular object, parol evidence is admissible to show that 
a tree and not a stake is the object marked by the surveyor as the 
boundary, although it varies in all respects from the description in the 
grant. 

3. That where two diEerent trees are marked, and i t  is apparent that 
they were marked a t  the same time, parol evidence is admissible to 

show that one of them was designated as the beginning when the 
( 70 ) survey was made, although it varies wholly from the description 

in the deed, and the same kind of evidence is admissible to show 
a line running in  i n  opposite direction from the course in the grant, 
and running, too, in  such a way as would cause the beginning thus 
established to be in the middle of such a line and not one of the corners. 
Such was the case in Loftin v. Heath, where i t  was pronounced to be 
settled law by Chief Justice Taylor. 

4. That boundaries contained in  other grants where relevant, and 
likewise common reputation, are admissible as evidence to establish 
boundaries. 
' That such were the principles which were believed to be applicable to 
the case under consideration; that the defendant alleged that the lines 
of the town of Lincolnton had been run and that the corners of the 
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lots had been designated by stakes or posts set up when the lines were 
run and before the sale of the lots and the conveyances before set forth, 
and that he offered to prove by parol the points at  which those stakes or 
posts were placed, and that those points were at  the distance of six 
poles and six feet; that there was an entire uniformity in  the decisions 
of those cases where the grant calls for course and distance, and it was 
proposed to be shown that a marked line was made which varied from 
them; that i t  made no difference whether the marks be still in existence, 
provided they were originally made as the boundary. Could i t  make 
any difference in principle whether the marks consisted of a chop on a 
tree, a stone, a stake, or a post? That trees bear the marks where the 
lines are run in  wood lands, but the boundaries of lots in  towns are 
designated by posts, stakes or stones; that in the latter mode i t  was pro- 
posed to be shown that the town of Lincolnton had been laid off, and 
;he facts before set forth were offered in proof of it. The stake stand- 
ing in  1789, as the corner of number 4, another stake standing i n  1799, 
both of them reputed to be corners; the well dug and the wash-house 
erected between twenty and thirty years ago, then and since 
acknowledged by the parties as upon their lines; common repu- ( 71 ) 
tation, the declaration of Dickson in 1792 or 1793; the present 
width of the public square, that such were the facts offered. That the 
question was not whether they were full proof, but whether they were 
relevant; that i t  was believed they were, and that the introduction of 
such testimony was authorized by a series of decisions; that the Chief 
,Tustice of the Supreme Court, however, was not aware of any such 
series, and says that "for many years the Supreme Cfourt have, in all 
cases except one, adhered to the description in the deed"; that the case 
to which he alluded was where the deed describes the land by course 
and distance only, and old marks are found corresponding in age, as 
well as can be ascertained with the date of the deed, and so nearly cor- 
responding with the course and distance that they may well be supposed 
to have been made for its boundaries, the marks shall be taken as the 
tei-mini of the land. This is going as far  as prudence permits." That 
if this is to be the rule, it was believed that many decisions will be over- 
ruled, the settled law altered, and consequently titles rendered insecure. 
That by it, where description is by course and distance, no boundary 
will be permitted to vary from it, except i t  be made by chops on trees, 
for they are the only marks that can correspond in  age with the date of 
old grants, by the distinct Zamirm formed by the growth each year-a 
post, stake or stone would be wholly unavailable; that the decisions have 
been that i t  was the line run or marked that was to govern if i t  could 
be ascertained; that this rule would restrict it to marks on growing 
timber, but a corner tree may be destroyed; that then i t  may be shown 
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where i t  stood, and should i t  not also be shown where a corner-stone 
or a corner-post or a corner-stake stood? That in another part of the 
opinion it was said that "marked termini'' niay control course and dis- 
tance, but that this will not authorize the admission of the parol evi- 
dence above set forth. ('For such acts or marks were not made to de- 

scribe the calls of the deed, for the deed was made already." 
( 72 ) That this seemed to him to be forming an opinion of the kind of 

evidence legally admissible, from the effects it produced upon the 
mind of the judge; that the facts adduced were admitted as relevant 
circumstances from which the jury might infer that the lines of the 
lots were run and stakes set up at six poles and six feet before the deeds 
were made; that as to the stakes proved to have been standing in  1789 
and 1799, it was a matter for the jury to say whether they were "monu- 
ments of description, erected when the lots mere separated from other 
lands." That it was not thought that the title could pass by parol, nor 
that the well and wash-house mere placed there when the lots were run. 
But  they were relevant circumstances to show what was originally done. 
That the opinion of the Supreme Court admitted that "such acknowl- 
edgments are evidence of the place where the marks or te~mini  once 
were; but they are only evidence where it has been shown that there 
were some marks to which such acknowledgnients pointed." That in this 
case a stake was proved to have been standing as a corner in 1789 and 
another in 1799; that from that and other facts proven i t  was left to 
the jury to decide whether these posts or stakes and others had been set 
up as monuments of description when the lots mere laid off; that the 
grant of the lan8was in 1785; that when the town was laid out did not 
appear, but in  1789 the stake is described as an old piece of split pine 
then standing; that it surely could not be meant that the mark must be 
in existence when the controrersj~ arises, but it seemed to be decided 
that some witness must have seen it, for i t  states '(that there were some 
marks to which such acknowledgnients pointed." That by this rule i t  
was not perceived how the corner could be established that had been 
destroyed time out of mind, although there might have been a uniform 
tradition where it stood, both by common reputation and the acknowl- 
edgments of the parties, accompanied too by very expensive improve- 
ments upon the land as claimed by each; that it was stated that the law 

as laid down by the Superior Court was an abstract proposition, 
( 73 ) true in  itself, but wholly inapplicable to the case. That it was 

hoped that the Supreme Court would perceive in the foregoing 
reasoning enough to show that i t  was deemed to contain the principles 
on which the rights of the parties rested. His  Honor in  conclusion said 
he believed with confidence that whatever disposition might be made of 
the case, nothing in his opinion could be supposed disrespectful to the 
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Supreme Court, and that it would be a matter of sincere regret to him 
should such an inference be clrawn, as he believed it most respectful to 
that Court to give it an opportunity of reviewing its own decisions, 
where they were supposed by the judges of the Superior Court to vio- 
late what the late Chief Just ice  T a y l o r  declared to be "settled law." 

X verdict was returned for the defendant, and the lessors of the plain- 
tiff appealed. 

CTaston for p l a i n t i f .  
Devereuz  for defendant .  

HEXDERSON, C. J. I am glad that this cause has returned upon us; 
not that I am desirious of unsaying n~hat  I said upon the former occa- 
sion; for with that opinion, so far at least as it had a bearing upon the 
ease, I am satisfied. But it affords me an opportunity of expressing 
myself fully upon what may be called stake boundaries. That stakes 
may be reaI bonndaries, and so intended by the parties, and not mere 
imaginary points, I mean not to controvert. But I said before, and 
noy  think, that where they are given with course and distance, and no 
further description +-en of them; for example, "to a stake," or "thence 
to a stake in a line," they were illtended by the parties, and so should 
be understood to designate imaginary points; that is, where the line 
terminates or intersects another line. And this, I say, is founded on 
universal practice and the nature of man. For having at hand a 
more certain and definite means of pointing out the objects, as a ( 74 ) 
cedar, a pine, or an oak-or a stake standing in  a field, a wood, 
a pond, or near the road, creek, river, or some other additional means of 
description, and not using them, and having given the course and dis- 
tance, they intended to rest on that, and that alone to point out the loca- 
tion of the stake, or rather where they intended should be the spot rap- 
resented by the description of a stake. To permit par01 e~~idence to 
show that a stake was put up, or was seen at  or near the spot, is to 
permit proof in opposition to the intention of the parties. For if one 
was actually set up, it was designed for some temporary purpose, and 
not as a landmark whereby the boundaries should be established. For 
the parties designed a more certain description. The court should n o t  
have heard the evidence, or having heard it, should have instructed the 
jury that such evidence did not vary the description given by the course 
and distance in the deed. For it is the province of the court to declare 
what are the calls of a deed, and where there are more than one call, 
which is the controlling one. What may be the proper rule, where the 
court can rationally perceive, that the parties intended by the word 
s take  something more than an imaginary point, by superadding a fur- 
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ther description in the deed, this case does not render necessary to say. 
But I suppose a court would be boilnd to say, if that intent was collected 
from the deed, however frail it might be, and however likely to produce 
mistake, fraud and perjury; yet as the parties had thought proper to 
make it their boundary, the court could not interfere. But even there 
the proofs controlling course and distance, I think, should be of the most 
satisfactory kind, and such intent should appear in the deed. Prima 
facie where course and distance are given, nothing more than an 
imaginary point is presumed to be intended. 

Judge Hall has with much force given reasons why a stake should 
not in  any case control the course and distance. So far  as ~ o l i c y  is con- 
cerned, his argument is unanswerable. 

( 75 ) HALL, J. Deeds for land, without location, are nullities. 
To be of any avail they must in  fact, or by way of reference, be 

fixed to the earth. They must be fixed to immovable objects. They 
may call for water courses, rocks, trees, or any thing immovable, that 
may be identified. Marked trees, the most common, are partly natural 
and partly artificial boundaries. They are however immovable, and,the 
marks are made for the purpose of identifying them. So long as these 
last, the location of the land is certain; it cannot be varied. When they 
become effaced and destroyed by length of time there can, from the 
nature of things, be no written evidence to show the spots of ground on 
which they grew. Hence, necessity permits the introduction of parol 
evidence for that purpose. But if a deed for land is originally made 
without a location, and vithout a name, parol evidence has never yet 
been permitted to give it either. 

Movable things may become the boundaries of land, when they become 
immovable, as a wall or a pillar of stones, or any other fixed, stable sub- 
stance. I consider stakes to be only imaginary points. They bespeak 
more of locality, to be sure, than floating feathers on the water, bu't 
they are as unfit to be boundaries of land. Ordinary accidents may 
draw them from the earth and destroy them. But deeds, impelled by 
all the force of wickedness and fraud, cannot pull up trees by the roots. 
Stakes would not answer the ordinary purpose of common honesty and 
prove nothing in a contest for boundary. 

Deeds must call for boundaries of the kind I have mentioned, and the 
furthest the common law has been departed from is to connect deeds 
with such boundaries by parol evidence, where it appears they have 
been marked for that purpose, although the deed does not call for them, 
provided it is in part located as by calling for some corner or place not 
disputed or to be disputed. I f  a half acre of land is sold, beginning at 
a particular corner, and the lines run accordingly, the half acre only 
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passes, although the surveyor surveyed more than half an acre, 
because the lines were not properly marked. But if he surveyed ( 76 ) 

- more than half an acre, and marked the lines in  a proper man- 
ner, the whole that he surveyed would pass. I concur altogether in the 
opinion of the Chief Justice. 

RUFFIN, J. I concur with the senior members of the Court. The 
judge of the Superior Court, in the exposition of the reasons of his 
opinion, which he has given with ability, places the question upon the 
ground of the departure, which has been allowed in this State, from the 
calls of a deed. That he is correct in saying that such a departure has 
been allowed, is beyond a doubt. There is no error in that. But he 
seems also to think, because parol evidence is heard, and upon it the 
deed is controlled, that therefore the sufficiency of proof is for the jury 
to determine. I n  that I conceive is the mistake. The truth of parol 
evidence is for the jury; so also its sufficiency, where i t  does not refer 
to some question of law. The stating of a few plain principles will set 
this question in a clear light. A deed is construed by the court, not by the 
jury. What land by its terms i t  was intended to cover is just as much 
matter of law as what estate it conveys. I do not mean that the location 
of the termini is decided by the court, for that is to be learned only from 
witnesses. But what are the termini, wherever found by the jury, must 
be ruled by the court. Where a deed therefore is read, the court says, 
i t  covers the land only between such and such points. I f  any of the 
particular rules of construction, made necessary by our situation and 
adopted by our courts, are then resorted to, for the purpose of showing 
that i t  covers other and more land than by its words i t  would, the evi- 
dence offered to that point, except as to its veracity, is still addressed to 
the court. I t  must be so, else the construction is with the jury. I f  a 
stake is called for, i t  is not to be proved to the jury, that there was a 
stake, and they told that if they are satisfied it was set up for a bound- 
ary, and are also satisfied that the boundary thus designated was made 
upon actual survey, they may carry the deed to it, because in  law 
an  object thus perishable, and so easily destroyed or removed, ( 77 ) 
is not sufficient to control the deed; and it would be just as rea- 
sonable to control it, upon mere proof of a surwy to a particular spot, 
not at all designated by a call in  the deed, nor marked by any erection 
whatever. The jury are not to hear this evidence as a ground of infer- 
ence by them that particular land was actually surveyed, because if 
i t  was surveyed i t  was not conveyed by the deed. All matter is indeed 
subject to decay, but that portion of it which must by nature be de- 
composed in a very short time cannot be deemed a la.nd,mark suffi- 
ciently obvious and durable to alter the construction of a deed. I t  is 
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going far enough to admit such an influence for objects longer lived 
than one or two generations of men. I f  then, after giving full credence 
to testimony, it does not establish a fact sufficient i n  law to alter the 
construction, the court must pronounce it. I n  other words, the court 
must pass upon the sufficiency of the proof. There is no difficulty in  
understanding this, if we suppose the court, as regularly they might 
and perhaps ought to call on the counsel to state the purport of his evi- 
dence, when he offered the witness. I f  it did not establish a case for 
going off from the deed, no part of it could be heard. I t  would be 
irrelevant, because insufficient for the purpose designed. 

Stakes hare never yet varied the construction. Xarlced trees,  though 
n o t  called for, have, where they were proved by the annual growth to 
have been marked for the particular tract. To relax the rule still fur- 
ther would be to let in an inundation of fraud, perjury and alteration 
of landmark's. Difficulties enough have been experienced in expounding 
and locating deeds under the established rules, and the safety of titles 
requires that the doctrine should stand at what it is. 

PER CURIAM. Judgment reversed. 

Cited: I cehour  v. Rives ,  32 N. C., 258; Xafre f  v. Hartmm, 52 N. O., 
204; Clark v. Hoore ,  126 N.  C., 5 ;  T u c k e r  v. Sa t t e r thwai t e ,  ibid. ,  959; 
Lunzber Co. v. L u m b e r  Co., 169 N. C., 103; Nelson v. Lineker ,  172 
N. C., 281. 

( 7s 1 
JOHN XINGUS v. EDLEY PRITCHET. 

A bond for the delivery of specific articles can be discharged o n l ~  by a delivery 
or a tender on the day specified. If they are cumbrous, the obligor may 
notify the obligee to appoint a place for their delivery, and if the latter 
neglects to attend, upon the. plea of tender, the obligor must prove that 
he was there ready and able to make the delivery. 

THIS was a warrant upon the following instrument: 
"On or against the 1st of March, 1829, I promise to pay John Mingus 

forty-two dollars seventy-five cents, to be discharged in good trade for 
value received. Witness my hand and seal," etc. 

Upon the trial before his Honor, Xartin, J., at MACON, on the last 
circuit, the defendant relied upon the plea of tender, and proved that 
the 1st of March, 1829, was Sunday; that on the Friday preceding he 
gave the plaintiff notice to attend on the next day at  the plantation of 
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the defendant; that the plaintiff refused to attend on Saturday, and 
proposed Nonday for making the payment, which was refused by the 
defendant. H e  then offered to prove that he had written the plaintiff 
that payment should be made on Monday. But the judge refused to 
adniit evidence of the contents of the letter, unless notice to produce 
the letter itself was proved. The defendant then proved that on Mon- 
day, the 2nd of March, he called upon two of his neighbors to value 
corn and bacon to the amount of his obligation, and that on the same 
day he notified the plaintiff of that ~aluat ion,  who refused to receive 
the articles at the price at which they IT-ere valued. 

The jury, under the instructions of his Honor, returned a verdict 
for the plaintiff, and the defendant appealed. 

T o  counsel for eithelr party. 

RUFFIN, 3. The tender proved in the case is too late, according to the 
covenant, being the day after it fell due. I f  an agreement of the parties 
to that effect would hare enlarged the time, yet there is no such agree- 
ment here. The plaintiff proposed to take payment on Uonday, 
but the defendant objected. H e  says he afterwards assented and ( 79 ) 
wrote to the plaintiff. But there is no proof of that, as the evi- 
dence offered upon that point was properly rejected for the reason given 
by the judge. 

I f ,  however, the defendant was prevented by the act of the plaintiff 
from making the tender at the proper time, or discharged from it, then 
he shall be excused and considered as having duly made it, provided he 
shows that he was able and ready to make it. Although the covenant 
does not specify the kind of trade, it may be taken in favor of the de- 
fendant that the articles were to be cumbrous. I n  that case he mould 
not be bound to carry them and tender them to the plaintiff personally 
wherever he might be able to find him, but he is bound to give notice of 
h4s readiness and request the creditor to name a place where he will 
receive them, and when a reasonable place is designated, the debtor is 
further bound to have the articles there, and if the creditor does not 
attend to receive them he, the debtor, must show that he was there ready 
to deliver at the day. (Co. Litt., 210.) 

Here the plaintiff may be considered as appointing the defendant's 
plantation as the place because he did not object to i t  when proposed. 
But nothing occurred to discharge the defendant from a tender at that 
place on the day specified in the contract. I t  is true the plaintiff did 
not attend on Saturday nor Sunday, or fix upon any other time; but 
that does not dispense with a tender then and there by the debtor, or 
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rather with proof of his ability and willingness to tender. Here there 
is no evidence that the defendant was himself at  home on either of those 
days, or had any of the articles, which were afterwards valued and set 
apart for the plaintiff, or indeed any other sufficient thing to satisfy his 
bond. 

PER CUBIAM. Judgment affirmed. 

Cited: Terrell v. Walker, 65 N. C., 94; Weill v. Bank, 106 N. C., 8. 

CALEB SPENCER, ADMINISTRATOR OF JEREMIAH GIBBS, v. WILLIAM 
CAHOON. 

1. In  an action by an administrator for an injury done to his intestate, after 
a plea in bar, the defendant cannot impeach the grant of administration. 

2. Where an administrator seeks to revive a suit commenced by his intestate, 
the defendant may, by motion, put the administration in issue. 

3. It  cannot,' however, be impeached as a ground of nonsuit at  the trial. 
4. But where the defendant claims title by a grant of administration previous 

to that of the plaintiff, or relies on his possession against the first admin- 
istrator, he may, upon the general issue, prove the first grant of adminis- 
tration; because this is in avoidance of the plaintiff's title. 

I 

DETINUE for sundry slaves, originally brought by William R. Gibbs, 
as the administrator of Jeremiah Gibbs. The defendant, at the return 
day of the original writ, entered his appearance and pleaded m a  detilzet 
and the statute of limitations, upon which issue was joined. At a sub- 
sequent term the death of William R. Gibbs was suggested, and the 
plaintiff came into court and mas made a party under the Act of 1824 
(Taylor's Rev., ch. 1247) as administrator de bonis non of Jeremiah 
Gibbs. 

On the trial, before his Honor, Strange, J., at HYDE, on the last 
circuit i t  was objected by the defendant that neither William R. Gibbs 
nor the plaintiff ever were administrators of Jeremiah Gibbs, and he 
produced the record of the county court at  November Term, 1816, ap- 
pointing Stephen Gibbs administrator of Jeremiah. 

The plaintiff proved that Stephen Gibbs and his sureties, upon his 
appointment, had only signed and sealed a bond i n  blank; he also 
proved his own appointment and qualification at  August Term, 1830, of 
the county court. His Honor, upon these facts, nonsuited the plaintiff, 
who appealed. 
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N o  counsel f o ~  p l a i n t i f .  
Gaston for defendant .  

RUFFIN, J. The plaintiff was nonsuited because "he was not the 
t rue  administrator" of Jeremiah Gibbs, and i t  has been argued here as 
if that was the only point in the case, and as if i t  depended on the 
validity of the previous administration granted to Stephen. Such 
would have been the case had issue been taken on the plaintiff's char- 
acter by plea in  abatement, or demurrer, instead of the defendant 
pleading in bar. Where indeed an administrator sues on his own ( 81 ) 
possession, he does not make profert of his letters, but shows 
them on the trial as his title. Their validity may then be disputed, be- 
cause that is the first opportunity of contesting them given to the de- 
fendant. But this suit is brought by the administrator in  that char- 
acter, and is revived by the administrator de bonis non,  and must be 
taken to be on the intestate's possession. The plea of n o n  detinet admits 
the administration and that it was duly taken. I t  can never afterwards 
be brought into dispute in that action. This goes to the character of 
William B. Gibbs who brought the suit. But the same principle applies 
equally to the character of the present plaintiff, u7ho is made a party 0 

under the Act of 1824. I t  is true that when a plaintiff dies no process 
is necessary to make his representative a party, nor is any plea given to 
the defendant to put the administration in  issue. The party is ad- 
mitted on motion. He  must then show his right and the defendant, - 
who is kept in  court two terms, must then state his objections. When 
the administrator is once made a party, the defendant is concluded. 
(Anonymous, 1 Hay., 455; M c N a i r  v. Ragland, 1 Devereux Equity 
Cases, 533.) I f  indeed the court has been surprised or deceived the 
power, not less than the disposition, exists to correct it. But i t  cannot 
be done by a nonsuit on the trial of an issue in bar. A motion, founded 
on a proper case, brings i t  directly before the court. And here there 
seems to be no ground for it, because there seems to be no dispute about 
the issuing of the letters to Spencer, founded on those admitted by the 
plea to have been granted to William B. Gibbs who instituted the suit 
which, I repeat, must here be taken to have been on a detention from 
the first intestate. 

I f  indeed the question was upon the title of the defendant, as being 
derived from Stephen, or as being good under the Act of 1820 (Rev., 
ch. 1055) by reason of an adverse possession without suit by Stephen, 
then the validity of the administration of Stephen would be a material 
question. And this would certainly be a competent inquiry, so 
far as i t  did not conflict with the admission of the plaintiff's ( 82 ) 
character stated in  the declaration and admitted by the plea i n  
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bar, namely, that he was duly administrator at the bringing of the suit, 
or when he became a party. I f  the defendant could show a pre-vious 
administrator, though he was irregularly appointed, and though for 
that cause his letters had been repealed, under whom the defendant 
claimed by purchase, or against whom he held while he could sue, that 
would be admissible. For this is not a denial of the plaintiff's charac- 
ter, but admitting it, shows a distinct bar. Such, however, does not 
appear to be the case here, for no connection is stated between the de- 
fendant and Stephen, nor any possession against him. The only ques- 
tion seems to have been upon the validity of the plaintiff's letters, which 
were taken to be invalid because others had been granted to Stephen 
Cibbs. That was a point into which the defendant had precluded him- 
self from inquiring. The nonsuit must be set aside and a new trial 
granted. 

PER C u ~ ~ a n r .  Judgment reversed. 

DEX \T DELI. OF JAMES W. MORGAN v. WILLIAM McLELLAND. 
a 

A voluntary conveyance to a child, made by an insolvent, is ipso fncto void 
as to preExisting debts. 

EJECTMENT, in  which the lessor of the plaintiff claimed as purchaser 
at  a sheriff's sale, under an execution against John McLelland, for a de- 
fault in the discharge of his duty in the office of sheriff of Cabarrus, 
which he resigned in April, 1823. The defendant claimed title under 
a deed from the same John McLellaad, who was his father, executed i n  
July, 1823. 
. There was contradictory evidence as to the consideration, upon which 

the deed to the defendant had been executed. I t  mas proved that McLel- 
land, the elder, died in  the year 1824, insolvent. 

( 83 ) His Honor, Mart in ,  J., at CABARR~S,  on the last circuit, left 
the question of the consideration paid by the defendant to his 

father to the jury, and instructed them that if the deed was voluntary 
it was of itself a fraud upon creditors. A verdict was returned for the 
plaintiff, and the defendant appealed. 

AJo counsel for either p a ~ t y .  

RUFFIX, J. The instruction that the deed from the father to the son, 
if voluntary, mas fraudulent and void as against the creditor, under 
whose execution the lessor of the plaintiff purchased, is the only point i n  
the charge of the court to which exception is taken. 
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The debt was antecedent to the settlements, being for a default in the 
office of sheriff, which was resigned in April, 1823, and the deed being 
executed in  July following. 

The position thus laid down by the judge, in a case like this, cannot 
admit of a question. I t  ought not to be brought into doubt for a 
moment. under statute, 13 Eliz., debts subsequently contracted by one 
who had made himself insolvent by a previous voluntary conveyance 
immediately before have been protected, upon the ground that the deed 
was made with the view to become indebted. But the common lam al- 
ways preserved existing rights. Upton v. Bassett, Cro. Eliz., 444. And 
it has always been true that a conveyance by one indebted at  the time to 
the extent of insolvency, even to a child who pays no price, or one alto- 
gether inadequate and colorable, was void as against pregxisting debts. 
Every eminent judge who has sat either in courts of law or equity for 
more than two hundred years past has had occasion to say so, and has 
said so. A gift by a person unable to pay his debts so directly and 
inevitably tends to delay and hinder the creditor, and so plainly violates 
the first moral duty-honesty-that the least regard to fair dealing and 
integrity imposes it upon the Court to pronounce it void. I t  nus t  be so, 
if creditors are to have any security for their debts beyond the mere mill 
of the debtor. Such a transaction is not to be looked on on17 as a 
means by which the intent to defraud may be inferred by a jury; ( 84 ) 
i t  must be. The act is altogether incompatible, and irreconcilable 
with a contrary intent. I t  is an act of fraud in  itself. Whether the 
deed was, in point of fact, voluntary or not was properly left to the jury. 

PER CURIARI. Judgment affirmed. 

Cited: O'Daniel v. Cruzr,ford, 15 K. C., 203; Pa&h v. Xloan, 38 
N. C., 611; Clerneds v. Coznrf, 109 N. C., 180. 

SETH SUMNER, EXECUTOR OF JAMES SCMNER, v. JAMES WHEDBEE. 

1. Counsel fees paid by an executor in  a suit brought against him, in which 
he was successful, cannot be recovered in an action on a bond conditioned 
to exonerate him from liability on account of his executorship. 

2. The costs of a suit brought against the executor, which was decided in his 
favor, cannot be recovered in an action on such a bond. To constitute a 
breach there must be a recovery against the executor. 

DEBT on a bond, executed by one John Sutton as principal and the 
defendant as surety. The plaintiff, in  his declaration, assigned a breach 
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of the following condition: "that if the said John Sutton, etc., do release, 
exonerate and discharge, in every way, manner and form, the said James 
Sumner, his heirs, executors and administrators, from the executorship 
to the will of Granbury Sutton, deceased, in as full and ample a manner 
as if he had never qualified thereto, then this obligation to be void, other- 
wise, etc." I t  appeared in proof that after the execution of the bond, 
one of the legatees of Granbury Sutton filed a bill in  equity against Seth 
Sumner, executor of .James Sumner, for an account of the estate of 
Granbury Sutton, which was finally decided in  favor of the defendant 
(1 Dev. Eq. Cases, 338). I t  was admitted on the trial that the legal 
costs of the suit had been paid by the present defendant; but it further 
appeared that the plaintiff had paid, in  addition to the taxed fees, $215 
to counsel, for services rendered in  that cause. Norwood, J., charged the 
jury that if the fees paid to the counsel were reasonable and customary, 

the facts in proof amounted to a breach of the condition. A ver- 
( 85 ) dict was returned for the plaintiff, and the defendant appealed. 

Hogg for plainti#. 
Gaston for defendant.  

HALL, J. I t  does not appear to me that the suit brought by the 
legatee of Granbury Sutton against James Sumner's executors, which 
was decided against the plaintiff, was any breach of the condition of the 
bond on which the present suit is brought. The condition is, that '(the 
plaintiff's testator should be released, exonerated and discharged, in 
every manner and form, from the executorship of Granbury Sutton, 
deceased, in  as full and ample a manner as if he had never qualified 
thereto.'' I should not think that a breach of that condition would be 
committed if a third person should bring a wrongful action against 
James Sumner, as executor of Sutton, and have the suit decided against 
him, but that the condition was only intended to protect the executor, 
James, against any recoveries which might be made against him. I t  is 
unnecessary, however, to decide this part of the case. The parties seem 
to have given it a more liberal construction, because i t  appears that the 
costs of the suit of the legatee against James Sumner's executor were 
paid by the defendant in  the present suit. And how that happened does 
not appear, as that suit was dismissed at  the plaintiff's costs. Be that 
as i t  may, the present suit is brought for two hundred and fifteen dollars, 
extra fees, paid to counsel by the defendant in  the same suit. I f ,  accord- 
ing to the construction which the parties seem to have given to the con- 
dition of the bond, the condition extended to wrongful suits which might 
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be brought against the executor, and also to costs which he might be 
bound to pay, i t  surely cannot extend to voluntary costs of his own 
creating. When the defendant in  this suit paid the legal costs, he went 
as far  as by any fair construction of the condition of the bond he was 
bound to go. 

PER CURIAM. Judgment reversed. 

J O H N  BRANCH, FOR THE USE OF THE BAXK O F  CAPE FEAR, V. 
,4LEXANDER ELLIOT ET AL. 

1. Bonds given by officers for the faithful discharge of their duty, which do 
not conform to the act requiring them, can only be enforced according to 
the wles of the common law; and a bond given by a sheriff, in a penalty 
greater than that required by the Act of 1777 (Rev., ch. 118), is not 
within the provision of that act, authorizing successive suits on sheriff's 
bonds, and is extinguished by the first judgment thereon. 

2. In debt on a bond the verdict need not state its amount. 
3. The rule adopted in this Court respecting official bonds which do not con- 

form to the act requiring them, disapproved, but followed by RUFFIN, J. 

4. But although a judgment upon such bonds is a bar to a second suit, if the 
bond is within the statute, 8 and 9 Wm. 111, the relator may have a 
sci. fa. suggesting other breaches-or, if not within that statute, execution 
may issue at his risk, leaving the defendant to seek relief in equity. 

The cases of The Gouwnor v. Witherspoon, 10 N. C., 42 ; Gouernor u. Matlock, 
9 N. C., 366, and XcRae v. Evans, 13 N .  C., 383, approved by RUFFIN, J .  

DEBT, upon a penal bond, executed by the defendants, as sureties for 
one John McRae, sheriff of CUMBERLAND, tried before his Honor, 
Xorwood, J., in that county, on the spring circuit of 1830. 

The only plea relied on by the defendants was that of a former recov- 
ery, and a verdict was taken for the plaintiff, subject to the opinion of 
the Court on the following case: 

The bond was for £5,000, payable to "his Excellency, John Branch, 
Esquire, Governor, etc.," but not being taken according to the directions 
of the Act of 1777 (Rev., ch. 118), the writ was "to answer John Branch, 
Esquire," and not in the name of his successor. A suit had been brought 
on the same bond in Cumberland County Court, a copy of the record of 
which was attached to the case. The writ was "to answer John Branch, 
Esquire, Governor, etc., to the use of Edward &Kay," and a verdict was 
returned for the plaintiff, but no formal judgment had been rendered. 
A suit had also been instituted on the same bond in  Cumberland Supe- 
rior Court, in the name of "John Branch, Governor, etc., to the use of 
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Cameron and Baker," in which the case stated that judgment had been 
rendered for the plaintiff-the jury did not expressly find the amount of 
the penalty, but only assessed the damages sustained by the relators. 

Upon these facts, his Honor set the verdict aside, and directed 
( 87 ) a nonsuit to be entered, and the relators appealed. 

H o g g  for relators. 
Badger  for defendant .  

RUFFIN, J .  Repeated decisions of this Court have established that 
such bonds as that sued on here, not being taken in conformity to the 
Act of 1777 (Rev., ch. 118), cannot be proceeded on in  the manner pre- 
scribed by that statute. The S t a t e  B a n k  v. T w i t t y ,  2 Hawks, 1, is a 
leading case; and that has been followed by others. Those decisions 
relate emphatically to the remedies on such bonds. I t  shall not be sum- 
mary; it shall not be by the successor, nor by an assignee. By  conse- 
quence, successive act ions  (given by the Act of 1777, on bonds taken 
according to i t )  cannot be sustained. Were it re8 in tegra,  the Court 
would at  this day be much disposed, and probably would hold, that since 
the bond imposes no duty on the officer which the law itself did not, and 
was voluntarily entered into, i t  might be enforced by the remedies of the 
statute, though made for a larger sum than required by law. But the 
question is considered as closed, and this the more especially because i t  
does not affect rights, but only the method of proceeding. 

The remedy being at  common law, or rather under the general law, 
and not under the particular statute of 1777, it is perfectly certain that 
the present action is barred, if judgment has been rendered on the 

bond in a former suit. For Mr. Branch alone can be taken 
( 88 ) notice of, as the plaintiff, without reference to those for whose 

use he sues. 
I t  seems this bond has, in  point of fact, been sued on twice before: 

once in  the county court, and a transcript of the record of that suit 
forms a part of this case, and again in the Superior Court. 

Various objections are taken to the record from the county court, to 
show that there was DO judgment i n  that proceeding. I t  is unnecessary 
to consider them, because the case states that "a judgment  w a s  rendered 
in the Superior Court on the same bond, at  the suit of John Branch, to 
the use, etc., against these defendants." 

The effect of that judgment there was an attempt to repel, upon the 
ground that the penalty of the bond was not expressly found by the jury, 
and so there was no judgment tlzerefor. The objection is untenable. I f  
n o n  est f a c t u m  be not pleaded, the execution of the bond, as  described in 
t h e  declaraf ion,  is admitted; and so the amount appears on the record. 
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Cox v. DELANO. 
I , 
, I f  i t  be pleaded, the verdict, that the bond declared on is the deed of the 

defendant, finds the amount. The penalty need not be otherwise found, 
for i t  enters into, and can enter into no other issue. 

The bar to the present action, then, is complete, and the judgment 
I below must be affirmed. 

Inconveniences may arise out of the doctrine heretofore established, 
I which may require the interposition of the Legislature, such as the 

refusal of the obligee to put, or suffer the bond to be put in suit, or a 
collusive verdict for the obligors. Those incon~eniences this Court 
cannot correct. I t  is for the wisdom and power of the General Assembly 
to do it, by extending the statute remedies to such bonds, if thought 
right. Happily, for the purposes of justice, the bar to this action is not 
destructive of the relator's rights, and does not extend beyond the costs of 
this suit. For while the cases before alluded to determine that the 
remedies cannot be under the statute, they have also determined the bond 
itself to be good at common law. I t  is available, not only for dam- 
ages sustained by the obligee himself, by a breach of duty within ( 89 ) 
the condition, but also for similar damages sustained by any other 
person; in fine, the obligee is a trustee for persons injured. There can, 
then, be no difficulty touching the remedy in  this case. I f  the bond be 
without the statute, 8 and 9 Wm. 111, ch. 11, execution may be taken 
out at  the risk of the party on the old judgment, and the defendants 
forced to seek relief, as before that statute, in equity. I f  the statute 
extends to such bonds, then a scire facias, suggesting other breaches, may 
be sued out and prosecuted, as in  other cases. For this general doctrine, 
I refer to the cases of the Governor v. Matlock, 2 Hawks, 366; Governor 
v. Witherspoon, 6 Hawks, 42, and particularly to the Governor v. Evans, 
13 N. C., 383. 

PER CURIAM. Judgment affirmed. 

Cited: Wi7liams v. Ehringhaus, post, 298; Machine Co. v. Xeago, 128 
N. C., 161. 

JOHN C"OX ET AL. V. BENJAMIN DELANO. 

1. An agreement between the owner of a vessel and the captain, that each 
party should pay certain expenses and divide the freight, with a power 
to the captain to invest it on joint account, constitutes a copartnership. 

2. One who receives a portion of the profits, as his property, is a partner; but 
it is otherwise if the amount of profits is referred to only to ascertain 
the amount of a debt due him. 
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--- 

Cox v. DELANO. 

ASSUNPSIT, tried before N o r w o o d ,  J., at CHOWAN, on the last fall 
circuit. 

The only question necessary to present was whether the following 
agreement made the defendant a partner of Samuel Whelden : "Memo- 
randum of an agreement by and between Benjamin Delano, of, etc., and 
Samuel Whelden, of, etc. The said Delano agrees to let a schooner to 
him belonging, called, etc., of the burden, etc., to the said Whelden, upon 
condition as follows : Said Whelden to pay all charges of victualing and 
manning, together with all other charges which may arise on said 
schooner, as long as he shall have possession of her, excepting such as are 

hereafter enumerated, which are to be paid by the said Delano, 
( 90 ) viz. : one-half the expenses of port charges, one-half the expense of 

lights used on board, and the wages of one seaman. The said 
Whelden is to return the schooner at the expiration of six months, in like 
good order as delivered, excepting, etc. The said Whelden is hereby 
empowered to invest the proceeds of freight in  such merchandise as he 
may think for mutual interest. All profit, over and above the expenses 
above mentioned, to be equally divided." 

The presiding judge, thinking that this agreement constituted a part- 
nership between the defendant and Whelden, a verdict was returned for 
the plaintiffs, and the defendant appealed. 

G a s t o n  for pkain,tifls. 
H o g g  for de fendan t .  

HENDERSON, C. J. H e  who shares in the profits, which are nothing 
but the net earnings, should also share i n  the losses, if there be any. 
The moral right of making gains is based upon this principle. The rule 
is easily laid down, the difficulty is in its application. Where a part of 
the profits themselves is t h e  p ~ o p e r t y  of the party, he is then a partner. 
Where their amount merely ascertains the amount of a debt or duty, but 
they themselves do not belong to the party, there i t  is not a partnership. 
Were there no special contract, but the case rested on the facts, part of 
the earnings would be the property of the defendant. The vessel was 
his; he bore part of the expense of navigating her. Whelden gave his 
services, and the residue of the expense. Independent of express agree- 
ment, the profits would go according to the value of that which produced 
them; that is, according to the productive value of the stock. I n  what 
particulars has the agreement of the parties varied the case? I t  has 

only fixed the ratio of division, by declaring that each party shall 
( 91  ) have one-half of the profits; that is, that Whelden, who was to act 

as master of the vessel, was to pay over one-half of the freight she 
carried to the owner. These expressions, although in  form somewhat 
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like making i t  a debt, do not vary the case, for they arise from the fact 
that the freight was in  the first instance to be received by him who acted 
as master. I n  truth, he was to receive and divide, and even pay. 

But there is in  this contract a clause which I think puts the matter to 
rest, to wit, "the said Whelden is hereby empowered to invest the pro- 
ceeds of freight in  such merchandise as he may think proper for mutual 
interest." /If a part  of the freight was not the property of Delano, why 
was his consent necessary to invest i t  in merchandise? Or why should 
he direct about i t  if the whole was a mere contract of hiring, and the 
earnings referred to merely to fix the price to be paid? I t  is nothing 
more than this : Delano furnished the vessel, and was to pay part of the 
expense of navigating her. Whelden was to act as master, and pay the 
balance of the expenses. Freight was to be sought, and profits made 
with this combined stock. A loss has been incurred. They who were to 
reap the profits must bear the loss. 

PER CURIAM. Judgment affirmed. 

Cited: Perfilizer Co. v. Reams, 105 N. C., 297; Sawyer v. Bank, 114 
N. C., 16. 

JONATHAN HAINES, UPON THE RELATION OF THOMAS D. KELLY, v. 
DAVID DALTON, EXECUTOR OF ISAAC DALTON, ET AL. 

1. In a warrant against an administrator, judgment was rendered that the 
plaintiff recover his debt and costs, and then an entry made that the 
defendant "pleads retainer, fully administered," etc. : I t  was held that 
the justice had power to try those pleas-that he had negatived them- 
that the judgment was absolute, and that the nonpayment thereof might 
be assigned as a breach of the administration bond. 

2. In reviewing a judgment rendered by a justice of the peace, every fact 
necessary to support it is to be taken as found, unless the contrary 
appears. 

3. A justice of the peace can try the truth of any plea which, if sustained, 
would bar an action within his jurisdiction. 

DEBT, upon an  administration bond, executed by the defendant's tes- 
tator, upon a grant to him of administration upon the estate of Jonathan 
Dalton. The bond was in  the usual form, and after oyer, the 
defendants pleaded non infregerunt conventtionem--and perform- ( 92 ) 
ance. 

On the last circuit, at  SURRY, the case was submitted to his Honor, 
Martin, J., upon the following facts in  the form of a case agreed. 
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The day the defendant's testator took out administration upon the 
effects of Jonathan Dalton, the relator, Thomas D. Kelly, sued out sev- 
eral warrants against him, which were all brought either upon notes of 
the intestate or upon former judgments rendered by justices of the peace 
against him. On the day after, the justice before whom the warrants 
were returned gave judgment upon them, and entered up those judgments 
in  the following manner: "The plaintiff, on a note proven by W. C. B., 
obtains judgment for fifty dollars, and interest from, etc., and costs. 
Before me. 

'(The defendant pleads retainer for his own debt, former judgments, 
fully administered, no assets to satisfy the plaintiff's demand. 

"J. W. JUSTICE." 

About twenty days after the date of these judgments, the defendant's 
testator sold personal property of his intestate, to the amount of $10,000, 
which he disbursed in  satisfaction of judgments subsequently rendered 
against him, and upon notes of his intestate. 

Upon these facts, his Honor entered up judgment for the relator, and 
the defendant appealed. 

Nash for defendant. 
No coumsel for relator. 

HENDERSON, C. J., after stating the case as above, proceeded: The 
question submitted is, Was the administrator guilty of a devastavit in  
paying the judgments subsequently rendered against him? We think 
that he was. 

I f  justices were bound to state the facts, which they find to be true or 
false, and on which they render their judgments, very few of them 

( 93 ) could be sustained. We therefore take i t  for granted that every- 
thing is found by them which is necessary to support their judg- 

ments, unless the contrary appear. The justice having rendered judg- 
ment on these warrants, the legal presumption, then, is that he found 
every fact necessary to support him, and that he negatived every plea 
which was a bar to the plaintiff. We therefore conclude that he found 
all the pleas in relation to the assets to be false, or enough of them to be 
so to warrant the judgments. For the practice of not inquiring into the 
truth of those pleas appears to me to be very strange, notwithstanding 
,it is said to have prevailed in  New York, and in some parts of this State. 
I t  is very strange that a court should possess the power to hear and to 
decide on the matter of charge, and have no power also to hear and 
decide on the defense. The proposition, to my mind, borders on the 
absurd; with much deference I speak it. I must therefore conclude that 
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in  law, whatever may be the fact, the pleas were then passed on by the 
justice, and found to be untrue; that it was found that the defendant's 
testator had assets, and the judgment not having been paid, the condition 
of the bond is therefore broken. 

But take it in  the most liberal manner. Suppose that the pleas were 
not passed on; that by law i t  was beyond the power of the justice to pass 
on them, they must be passed on by some tribunal, and the plaintiff must 
have the benefit of the fact, if the defendant had assets; and, suppose 
further, there was no tribunal appointed by lam to try that fact-and I 
presume the parties knew there was none, unless it was the justice of the 
p e a c e t h e  plaintiff should have the right in the present action of show- 
ing it. I n  this point of view, he is clearly entitled to charge the 
defendant now, unless it can be shown that the judgments are judgments 
quando, and they bear no resemblance to such judgments. The facts are 
against such presumption, for i t  cannot be readily supposed that the 
plaintiff would exonerate the $10,000, then in hand, and look out for the 
future assets, when he commenced his suit on the very day on which 
administration was granted, and there was sold in twenty days 
$10,000 worth of assets. So take it either way, there is a breach ( 94 ) 
of the bond. 

PER CURIAM. Judgment affirmed. 

Cited: Hardee v. Williams, 65 N.  C., 60; Spillmam v. Williams, 9 1  
N. C., 489. 

DEN EX DEM. OF JAMES McK. ONEAL ET AL. V. JOHN E. BUTLER. 

If  an action of ejectment be referred to arbitrators, an award, stating the 
cause to be pending between the lessor of the plaintiff and the tenant in 
possession, without noticing the fictitious parties, is sufficient. 

EJECTMENT, and after not guilty pleaded, the cause was referred to 
arbitrators, who made the following award: 

"We, the undersigned, to whom was referred the several matters of 
controversy now pending in  the court of law and court of equity, for 
BURKE, between James McK. Oneal, etc. (the other lessor of the plain- 
tiff), and John E. Butler, do award that John E .  Butler hold the tract 
of land, as set forth in the declaration in  ejectment. And likewise, etc." 
The award then disposed of a suit in equity between the same parties. 

The lessors of the plaintiff excepted to this award: 
1. Because it did not set forth the parties to the suit, they being den 

on the demise of James McE. Oneal and others v. John E. Butler. 
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2. Because the award did not conform to the submission or the rule of 
reference. 

3. Because the award was void for uncertainty. 
His  Honor, Mart in,  J., on the last circuit, set aside the award, and the 

defendant appealed. 

Y o  counsel f o r  either party. 

HENDERSON, C. J. The first exception goes to a mere matter of form. 
We think it should be disallowed, for we cannot but know that the 

( 95 ) lessor of John Den is the party complaining, and that John Den 
is a fictitious person, used for the purpose of bringing the merits 

before the court; we must also know that the tenant i n  possession is the 
substantial defendant, and that Richard Fen is likewise a fictitious per- 
son, introduced as the defendant, for the same reasons that John Den is 
made plaintiff. We think the award is made i n  the suit submitted. 
This disposes of the first and second exceptions, for they are substantially 
the same, presented in different forms. 

We cannot perceive any uncertainty in the award, to sustain the third 
exception. 

The judgment must be reversed, and judgment according to the award 
entered for the defendants. We should also confirm the award in the 
suit in equity between the same parties, but the papers are not sent up, 
or not a sufficiency of them to enable us to'form a decree. 

PER CURIAM. Judgment according to award. 

PETER ARRINGTON v. GIDEON BASS ET AL. 

1. The defendant in a ca. sn. bond, given under the Act of 1822 (Rev., ch. 
1131), is bound to attend at every term until the cause is finally dis- 
posed of. 

2. A judgment nnnc pro tzcl~c is not erroneous, although it appear that it should 
have been as of the present term. 

The defendant Bass was arrested upon a cu. sa., and gave bond under 
the Act of 1822 (Taylor's Rev., ch. 1131) for his appearance at  the 
August Term, 1829, of Nash County Court. At that term the following 
entry was made in the cause: "Continued, upon cause shown by the 
defendant." At the ensuing term, upon a default by Bass, judgment was 
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rendered against the defendant and his sureties, "now as of the last 
term," from which the defendants appealed. 

On the last circuit, his Honor, Navtin, J., reversed the judgment of 
the county court, and the plaintiff appealed. 

Devereuz for plaintiff. 
Badger contra. 

IFALL, J. The first notice we hare of this case is at August Term, 
1829. At that term the case mas continued upon cause shown by the 
defendant Bass, and the court, by the Act of 1822 (Rev., ch. 1131), had 
the power to continue it upon sufficient cause shown. Suppose, for 
instance, that owing to some unavoidable accident, the defendant had i t  
not in  his power to prove that he had given ten days notice to his credi- 
tors or their agents, or attorneys, of his intention to avail himself of the 
benefit of the act, the court could not do otherwise than grant a con- 
tinuance. At November Term judgment was given against the defend- 
ant, and nothing illegal appears in that. The reason why i t  mas entered 
numc p ~ o  tune is not obvious. But certainIy they ought to have given 
judgment, because i t  does not appear that the defendant Bass then made 
his appearance, or caused i t  to be entered. The bond which he gave for 
his appearance was as obligatory on him to attend then as at the preced- 
ing term, when the continuance was granted at  his instance. Mooring 
v. James, 13 N. C., 254. And as he did not enter his appearance at 
the subsequent term, judgment against him was the legal consequence. 

PER CURIAII. Judgment reversed. 

Cited: Wilkings v. Baughan, 25 N. C., 89. 

JOSIAH COWLES v. THOMAS J. OAKS, ADMINISTRATOR. 

In a proceeding on a garnishment under the Act of 1793 (Rev., ch. 3891, it is 
unnecessary for the plaintiff to reply to the answer of the garnishee on 
oath, where the garnishment admits the possession of property received 
from the defendant, but sets up a distinct title. 

The plaintiff sued out an attachment in  the county court against one 
Alexander Rea, and summoned as garnishee the defendant's intestate, 
who stated in his affidavit that he had no effects in his hands belonging 
to Rea, but that he had received of Rea several articles of property, 
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( 97 ) specifying them and their value, in  discharge of a debt due to 
himself. The plaintiff replied, and an issue was made up, which 

was found in favor of the plaintiff, and the defendant appealed to the 
Superior Court, where a verdict was again returned for the plaintiff, 
before his Honor, Swain, J., at R o w ~ x ,  on the last circuit. After verdict, 
the defendant's counsel moved to dismiss the proceeding, upon the ground 
that the plaintiff had filed no affidavit, denying the truth of the defend- 
ant's answer, and also in  arrest of judgment. Both motions were over- 
ruled, and the defendant appealed. 

Gaston for plaintif. 
Nash for defendant. 

HALL, J. The first objection in this case is that the plaintiff filed no 
affidavit denying the truth of the answer of the defendant's intestate 
upon his garnishment. The Act of 1793 (Rev., ch. 389)' which governs 
this case, declares that when the garnishee shall deny that he or she owes 
to or has property in  his or her hands belonging to the defendant, and 
the plaintiff in the attachment shall, on oath, suggest that the garnishee 
owes to or has in  his or her hands property belonging to the defendant, 
then, etc. The act further declares that when the garnishee makes such 
a statement of facts, that the court before whom such garnishment shall 
be made cannot proceed to give judgment thereon, then the court shall 
order an issue to be made up. The plaintiff's oath seems to be necessary, 
in  order to induce the court to proceed further, when the garnishee either 
positively denies that he owes the defendant anything or has in  his hands 
any property belonging to him, The garnishment in the present case 
was not of that precise kind. The garnishee states that he owed the 
defendant nothing, but that he had property in  his possession which he 
received from the defendant, but which he received in discharge of a 
debt due to himself. So that the plaintiff's affidavit mas not necessary 
to induce the court to go farther. The only question was, Who had a 
right to the property, the defendant or the garnishee? I t  was such a 

statement of facts made by the garnishee that the court could not 
( 98 ) proceed to give judgment without the intervention of a jury; and 

they proceeded to empanel one, as the act directs. But suppose 
the plaintiff's affidavit was necessary, no objection for the want of i t  was 
made, when issue on the garnishment was joined. And after the verdict 
in  the Superior Court, for the first time exception is taken to the pro- 
ceedings for want of that affidavit. I think there was nothing in it 
either to induce the Court to dismiss the proceedings or arrest the judg- 
ment. 

PER CURIAM. Judgment affirmed. 



N. C.] J U N E  TERM, 1831. 

OWEN HOLMES ET AL. v. JOHN H. HALL ET AL. 

1. A mortgagor of a chattel, having the right of possession for a stipulated 
period, cannot, after the expiration of that period, dispute the title of the 
mortgagee, and the same rule applies to his vendee. 

2. Courts of law afford no remedy for a distributive share, because their forms 
were fixed before the right to distribution was given. 

3. But the right being now given by statute, it is recognized in courts of law. 

DETINUE for a negro, tried on the last circuit, at  NEW HANOVER, 
before his Honor, Daniel, J. The plaintiff's claimed title as follows: 
The slave in dispute had belonged to one James Saltar, who had died 
intestate, and administration upon his estate had been committed to one 
Locke; David J. Melvin, who married a daughter of Saltar, had mort- 
gaged the whole of his interest in  the estate of Saltar to the plaintiffs. 
The mortgage deed contained a stipulation that Melvin should retain 
possession for five years, which was the period limited in which the 
mortgage debt was to be repaid. This mortgage was duly proved and 
registered. The defendants claimed under Melvin by a subsequent pur- 
chase, and proved that after the execution of the mortgage to the plain- 
tiffs, by an order of the county court of Bladen, where Saltar lived, a 
division of his slaves took place, when the slave in dispute was assigned 
to Melvin, and was delivered to him by Locke. This order was made 
without filing a petition, and there was no judgment of the court con- 
firming the division. After the expiration of the five years, dur- 
ing which, by the terms of the mortgage deed, the slave was to ( 99 ) 
remain in  Melvin's possession, he being then in that of the defend- 
ant, the plaintiffs made a demand of him, and upon a refusal, instituted 
this suit. For the defendants it was contended that at  the execution of 
the mortgage, Melvin and wife had only an equitable interest in the 
estate of Saltar, and consequently that the plaintiffs acquired no Iegal 
title thereby, and that the division being irregular, did not vest a legal 
title either in the plaintiffs or Melvin. But the presiding judge, think- 
ing that as the slave was delivered to Melvin as a part of his distributive 
share i n  the estate of Saltar, Melvin must be considered as holding him 
by the permission of the plaintiffs; and as he, after the expiration of the 
time limited for the payment of the mortgage debt, could not dispute the 
title of the plaintiffs, so neither could the defendants. 

A verdict was returned for the plaintiffs, and the defendants appealed. 

No counsel for either p a ~ t y .  
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HENDERSON, C. J. What would be the effect of a payment by the 
administrator to a distributee, after an assignment by the distributee, 
and notice thereof to the administrator does not arise in this case. For 
this action affirms the delivery of the slave in question to the distributee, 
and claims the benefit thereof. Nor need we examine the regularity of 
the proceedings of the county court in ordering a division of the intes- 
tate's estate, for both the plaintiffs and defendant claim under it. I n  
fact, the delivery of the slave by the administrator, no matter whether 
the court had jurisdiction or not, or whether the petition and order for a 
division were regular or irregular, passes the property. I t  is true a case 
might arise where a delivery was made in pursuance of an irregular or 
invalid order for a division, and under an impression that such order was 
compulsory on the administrator, which might afford grounds to set 

aside and annul the delivery as being made under a mistake. But 
(100) that is not this case. FOP these reasons, we deem it unnecessary 

to enter into the question whether the court had jurisdiction, or 
whether the proceedings were regular, but found our opinion upon the 
effect of the delivery of the slave in question to Melvin, as his wife's 
portion, in whole or in part of her father's estate. The only remaining 
question is, What was the effect of that delivery on the then state of 
facts, with the subsequent demand of the slave, and the commencement 
of this suit? 

We are all of opinion with the presiding judge, that Melvin, the 
husband, received the slave in question as mortgagor, for himself and his 
mortgagees, according to their respective rights; and that he continued 
to the time of his sale to hold him in that character; and that the de- 
fendants coming in under him, with notice of the mortgage, either 
express or implied (for the mortgage was duly registered), held the slave 
until the demand in the same manner. We do not fully understand what 
is meant in the argument appearing in the case that a distributive share 
of an intestate's estate is a mere equity, and that the defendants are 
purchasers for a valuable consideration. I f  by it is meant that a court 
of equity, or a court proceeding by its forms, is resorted to, to enforce 
payment or delivery of a distributive share, the position is admitted. 
For it is true that the forms of a court of law do not afford an adequate 
redress, because the right to distribution is of modern date, and was 
introduced after those forms were settled. But if it is meant that it is 
not a right recognized by and as binding at law, as it once was, in con- 
science only, the position is denied. I t  is a right given by statute, its 
extent 'and nature defined, and must therefore be known to and recognized 
in courts of law as a legal right. But if it is a mere equity, binding in 
conscience, the defendants cannot protect themselves from its obligation 
in the hands of mortgagees. For although they allege themselves to be 
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purchasers for value, yet they do not allege that they had no notice of the 
mortgage. And if they did, it would be disproved by its registration, 
which is notice to the world. As to the right of the husbana to 
sell or mortgage his wife's distributive share fo r  valua, I presume (101) 
that will not be denied. 

PER CURIAM. Judgment affirmed. 

WAUGH & ISBELL v. NATHAN CHAFFIN. 

1. A judgment entered up as follows: "Former judgments and retainer 
admitted; judgment confessed for, etc., to be satisfied when the money is 
collected, or in notes beforehand," is a judgment quando. 

2. An action cannot be sustained against an administrator to subject him 
personally, unless he has been fixed with assets. 

3. In debt the plaintiff may recover less than he demands, but the proof must 
agree with his allegations. 

DEBT, upon three judgments entered up against the defendant as the 
administrator of William W. Chaffin. The writ demanded "$282.10, 
which the defendant owes and detains," etc. 

Upon nil debet pleaded, a verdict was taken for the plaintiff for 
$125.75 principal, besides damages, subject to the opinion of the presid- 
ing judge upon the following facts : 

The plaintiffs commenced actions upon three several bonds against the 
defendant, as the administrator of William W. Chaffin, returnable to 
November session, 1822? of Surry County Court, to which the defendant 
pleaded no% est factum, payment and a set-off, retainer, former judg- 
ments, debts of higher dignity, and fully administered. At the next 
August sessions the following entry was made in  the cause standing first 
on the docket: ' N o n  ast facturn withdrawn, former judgments and re- 
tainer admitted. Judgment confessed for, etc., to be satisfied when the 
money is collected, or in  notes beforehand if the plaintiffs choose, plain- 
tiffs to pay all costs." 

The same entry was made in the other causes, by a reference to that 
above given, as to the pleas which were admitted, but there was no entry 
or memorandum as to the time when the judgments were to be satisfied, 
and no option given the plaintiffs of receiving payment in  notes before 
they were due. 

Afterwards, via., at  November sessions, 1826, three writs of sc i re  facias 
issued upon those judgments, in  which, after reciting the judgment, and 
the fact that i t  had become dormant, the writ directed the de- 
fendant "to appear, etc., and show cause, if any he hath, why the (102) 
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said judgment should not be revived, and execution issue thereon." 
To these writs the defendant pleaded nu1 tie1 record, and the same pleas 
to protect the assets which he had entered to the original suit. I n  the 
county court the following entry was made: "Judgment revived accord- 
ing to scire facias," and upon an appeal to the Superior Court this judg- 
ment was affirmed. There was no evidence offered of assets in the hands 
of the defendants liable to the plaintiffs' action. 

His Honor, Mangum, J., at SURELY, on the last fall circuit, upon these 
facts set aside the verdict and entered a nonsuit, and the plaintiff ap- 
pealed. 

Gaston for plaintiff. 
Attorney-General and Badger for defendant. 

HENDERSON, C. J., after stating the case, as above, proceeded : On these 
judgments, declaring on them in the debet an,d detimet, the present 
action is brought to charge the defendant personally, without any evi- 
dence of assets, and this depends on the question whether they are abso- 
lute or quando judgments. The whole entry must be taken together, 
and if so it is impossible to make them absolute judgments or to recon- 
ciIe the admission of former judgments and retainer with an absolute 
judgment. I say nothing of the entry "to be paid when the money is 
collected," for that entry is made in the first judgment only, and in the 
other two the entries in the first are referred to. But I lav it out of the 
case. As I said before, the admission of the pleas renders it impossible 
for them to be understood as absolute judgments. If they were not so 
a t  first, the revival by sci. fa. did not make them so. The revival only ' 

authorized execution on them, as their terms originally imported. I t  
simply gave an execution. I t  is therefore impossible, without evidence 
of assets afterwards coming to hand, more than sufficient to satisfy the 
defendant's retainer, and the other judgments referred to in the pleas, 

to sustain the action. Even with such evidence, I think that the 
(103) action cannot be sustained until the defendant is fixed with 

assets in this cause, either by sci. fa. suggesting thew, or by some 
other mode. I speak from recollection only, or rather upon principle, 
as I have not examined the authorities. But most certainly it cannot be 
done, as said above, without evidence to charge the defendant with addi- 
tional assets; in other words, with assets subject to these judgments. 
:Is to the objection taken by the defendant, there is nothing in it. The 
rule is not that in debt the plaintiff must recover the sum demanded, or 
not at all, but that the proofs must agree with his allegations. The 
plaintiff may recover less. 

PER CURIAM. Judgment affirmed. 
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ISHAM A. DUMAS v. ROBERT POWELL ET AL., ADMINISTRATORS. 

To let in secondary evidence, the best evidence of the loss of the original 
document that the nature of the case admits of must be produced. 

DEBT, tried before his Honor, Daniel, J., at RICHIIOND, on the last 
circuit. The plaintiff declared upon a lost bond, alleged to have been 
executed by the defendant's intestate. A witness, one Mask, testified 
that he once had a bond in his possession, as assignee, corresponding in  
date and amount with that declared on; that he received i t  from thc 
plaintiff as genuine, and believed i t  to have been executed by the de- 
fendant's intestate, with whose handwriting he was acquainted; that 
while the bond was in his possession he presented it to one of the de- 
fendants as a claim which he held against the estate of his intestate; 
that the defendant was also well acquainted with the handwriting of his 
intestate, and made no objection, but took a memorandum of the 
amount; that the witness afterwards, at  the request of the plaintiff, 
returned the bond to him, and also a note executed by the plain- 
tiff, and received instead the plaintiff's own note for the amount (104) 
of both. Another witness, who was present, testified that the 
plaintiff, on receiving the bond, put i t  in  his pocket, and on their leav- 
ing Mask's house in company, took out a paper and tore it up. On the 
part of the plaintiff i t  was contended that from this testimony the jury 
might infer that the bond was torn up by mistake. But his Honor 
being of opinion that there was not such proof of the loss of the bond, 
as entitled the plaintiff to put his case to the jury, directed a nonsuit to 
be entered, and the plaintiff appealed. 

No counsel for either party. 

HALL, J. I t  is a rule of evidence that the best which the nature of 
the case will admit of, must be produced. When that cannot be pro- 
duced, and the nonproduction of i t  is accounted for, the next best evi- 
dence in the party's power is required. I t  is that rule of evidence which 
required the production of the bond upon the trial. 

I n  order to dispense with the production of it, i t  was incumbent on 
the plaintiff to give all the evidence reasonably in his power to prove 
the loss of it. I t  appears to me that he is chargeable with two omis- 
sions: I n  the first place, in not having gone to the house of Mask, where 
he tore up the paper the day before, as soon as he discovered the loss of 
the bond. H e  might perhaps have discovered some remnants of the 
paper torn up. I n  the second place, he might have produced his own 
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note taken up from Mask. I t  would then appear that he had not torn 
~ 1 p  that paper, and tend to a belief that he had destroyed the lost bond, 
through mistake, instead of his own. I t  does not now appear but that 
he destroyed his own note when he took i t  from Mask. 

PER CURIAX. Judgment affirmed. 

Cited: Cowles v. Has/.&, 91 N. C., 233; Gillis v .  R. R., 108 N. C., 
447; Avery  v. Stewart, 134 N. C., 291. 

DEN EX DEM. OF RICHARD WaLL v. ISAAC WHITE AND ZACHARIAH 
WHITE. 

1. A 6 0 % ~  fide vendee who pays his purchase money to satisfy an outstanding 
frauduIent mortgage, and takes a deed from both the mortgagor aud mort- 
gagee, is not affected by the fraud. 

2. Per HJCNDERSON, C. J., arguendo. Where the mortgagor and mortgagee join 
in a bargain and sale before the estate of the latter has become absolute, 
the bargainee is in under the mortgagor. 

3. Where the mortgage debt is paid within the period limited by the deed, the 
estate of the mortgagee is thereby divested, and he has nothing but a 
possession, which is defeated by the entry of the mortgagor or its vendee. 

4. In that case, upon an entry by the bargainee of the mortgagee and mort- 
gagor, the bargain and sale becomes the deed of the mortgagor, and the 
confirmation of the mortgagee. 

5. In expounding the statutes against fraudulent conveyances, the mortgagor 
is considered the owner of the estate, and the mortgagee but an incum- 
brancer. 

EJECTMEKT, tried on the last circuit, at  ROCKINGHAM, before 
Swain, J .  The lessor of the plaintiff claimed title under a judgment 
against the defendant, Zachariah, obtained in  1825, and produced a 
sheriff's deed for the premises in dispute. 

The defendant, Isaac, claimed under the defendant, Zachariah, as 
follows: First, under a mortgage made by the defendant, Zachariah, to 
one Bostick, dated 15 September, 1823, to secure $500, with a covenant 
for a reconveyance upon payment of the mortgage debt within five 
years; second, by a deed of bargain and sale dated 9 October, 1824, by 
Zachariah White and Bostick to himself, reciting the mortgage of the 
latter. Both these deeds were impeached as fraudulent, but i t  is un- 
necessary to state the testimony. The defendant, Isaac, was in  posses- 
sion. 
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The presiding judge charged the jury that if they believed the deeds 
under which the defendant, Isaac, claimed, or either of them, were 
fraudulent, the plaintiff was entitled to a verdict. A verdict was re- 
turned for the plaintiff, and the defendant appealed. 

Gastom for plaintif. 
No counsel for defendant. 

HENDERSON, C. J. Both the mortgage to Bostick and the deed to the 
defendant, Isaac, were so evidently fraudulent upon the evidence, and 
therefore void as to creditors, that we hear the proposition of the judge 
without any startling effect. But if true, it appears to me it may pro- 
duce the most ruinous consequences. The proposition of the judge in 
effect is this: A. fraudulently mortgages to B. C. without any notice or 
suspicion that the mortgage was fraudulent, nay, without any 
knowledge that there was a mortgage at all, purchases the estate (106) 
from A. Fairly and bona fide, and within the time of redemption, 
as in this case. He is then informed of the mortgage, but not of its 
unfairness, and at the request of A. pays off the mortgage debt, pays the 
balance of the purchase money to A., and A. and B., the mortgagor and 
mortgagee, join in a deed to him. 11f this deed be affected with fraud, 
it must be upon some technical reasoning, beside the merits of the case, 
which I cannot perceive. The only plausible ground is, that the estate 
passed from the fraudulent mortgagee, and is therefore infected with 
the fraud in the hands of a bona fide holder. If the premises were cor- 
rect, I think that the conclusion does not follow. But I believe, upon 
the strict and technical principles of conveyancing, the estate does not 
pass from the mortgagee, but from the mortgagor, as I am inclined to 
believe that upon payment of the mortgage money within the prescribed 
time the estate ceased in the mortgagee and revested in the mortgagor. 
For where there is a seizin in one person, to the use of another ( I  say 
to tha use of another, because if a person is seized to his own use, a bare 
declaration will not change that use) the use may, by the terms of the 
conveyance fixing the seizin, change or shift from one person to another, 
and the seizin, that is the estate, will follow it. By the bargain and 
sale, the bargainor is seized to the use of the bargainee by virtue, it is 
said, of the consideration; but to what extent, whether for years, for 
life, or in fee, depends upon the declaration of the bargainor made in 
the deed; all the use not disposed of remains in the bargainor. For 
example, if a bargain and sale be made for life or years, the reversion 
of the use remains in the bargainor. The use for years or life is de- 
clared to the bargainee, and the statute carries to it the possession. 
When, therefore, the term for which the use was declared expires, the 
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estate expires, certainly upon an entry, if not ips0 facto without an 
entry. I f  in this case an entry was necessary, and the acknowledging 

satisfaction of the mortgage debt, and joining with the mortgagor 
(101) in  a conveyance, do not amount to a waiver of an entry and a 

surrender of the estate, most certainly the entry of Isaac White 
under Zachariah's deed was sufficient. Because if we resort to the terms 
of the deed, the mortgage money being paid, and that within the limited 
period, the mortgagee's estate had expired. He  had nothing but a pos- 
session which the entry of Isaac put an end to. And the latter having 
entered, is in according to hi8 estate and having a joint deed from the 
mortgagor and mortgagee, and the mortgage debt having been paid 
before the expiration of the time for repayment, his estate is from 
Zachariah White and not from Bostick, even if the estate had been in  
Bostick when the deed was made, for want of an entry to defeat it, and 
therefore it was the deed of Bostick, and only the confirmation of Zacha- 
riah White, as to passing the estate. When by the entry of Isaac, under 
their joint deed, Bostick's estate was put an end to, i t  then, for the same 
purpose, became the deed of Zachariah and the confirmation of Bostidk. 
To come to a conclusion at once, even if Lsaac took the estate from 
Bostick under the deed, for want of an entry to defeat Bostick's estate. 
as soon as he did enter under Zachariah, the mortgagee's estate vanished 
and he then held under Zachariah. And I am much deceived if Isaac 
could support an action, declaring in  a seizin under Bostick, for his 
(Bostick's) estate no longer existed. I f  I am right, Isaac claims no 
estate from Bostick, and therefore that estate which he now holds is not 
infected with the fraud of Bostick, if he was not a privy nor party 
thereto; that is, he is not affected merely by having a deed from Bostick; 
for the interest derived from it, if any, has passed away and ceased. 

But however this may be, on strict principles of conveyancing, I think 
that when we are expounding the contract in reference to the statutes 
against fraudulent conveyances, we should look upon a mortgage as a 
bare security for money, and that the mortgagee has an interest or estate 
for that purpose only; or to speak more properly, an incumbrance to that 

amount; and that if mortgagor and mortgagee join in a convey- 
(108) ance, when the mortgage money is paid within the time limited, i t  

is the deed of the mortgagor, and the confirmation of the mort- 
gage; a t  least i t  becomes so immediately upon the entry of the grantee. 
I f  the mortgagee purchases the equity of redemption, most commonly he 
intends to extinguish it and hold the estate under the mortgagor. When 
the mortgagor pays off the mortgage debt, he intends most commonly to 
extinguish the mortgage and hold under his old title. But their deeds 
may give either character to their acts. I think that i n  this case the mort- 
gage was put an end to, and that Isaac holds the estate from Zachariah; 
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and if that transaction was fair and bona fide, he is entitled to hold the 
land against Zachariah's creditors. I repeat, that both these transactions 
bear the most evident marks of fraud; yet, for the reasons given, there 
must be a new trial. 

PER CURIAM. Judgment reversed. 

I 
Cited: Walker v. Mebane, 90 N. C., 265. 

~ DEN EX DEM. OF JACOB BRINEGAR ET AL. V. GARLAND GHAFFIN. 

1. Neither party to a deed of bargain and sale is estopped to show that one 
of the bargainors was a f a n e  sole, although the deed recites that she was 
covert. 

2. A party to a deed is not estopped by a recital, unless the fact recited be the 
moving cause of the execution of the deed. 

3. Where the husband sues for an injury to his marital rights, he must prove 
the solemnization of the marriage. 

4. But in those cases in which ne  unques accouple is not a proper plea, it may 
be inferred from circumstances. 

EJECTMENT, tried at the last circuit, at ROWAN, before his Honor, 
Swain, J. 

The lessors of the plaintiff claimed as heirs at law of Mary Brinegar. 
The defendant, under a deed of bargain and sale from the same Mary 
Brinegar, which purported to have been executed by her under the 
name of Mary Jacks, jointly with a second husband, Richard Jacks, 
and the only question was as to the validity of this deed. No privy 
examination of the feme had been taken, but the defendant offered to 
prove that in fact no valid marriage subsisted at its execution, 
between Richard Jacks and Mary Brinegar, as Jacks then had a (109) 
wife living, to whom he had been married before his pretended 
marriage with Mary Brinegar. The lessors of the plaintiff objected to 
this testimony, insisting that if the defendant claimed under a deed, 
which recited a marriage between Richard Jacks and Mary Brinegar, 
he was estopped to deny that marriage. His Honor admitted the evi- 
dence, and thb existence, at the execution of the deed, of the former 
marriage of Jacks, being clearly established, a verdict was returned for 
the defendant, and the plaintiff appealed. 

Winston for plaintif. 
Nash contm. 
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HENDERSON, C. J. Recitals in a deed are estoppels when they are of 
the essence of the contract, that is, where unless the facts recited exist, 
the contract, it is presumed, would not have been made. As if A. recites 
that he is seized in fee of certain lands, which he bargains and sells in 
fee,.he is estopped to deny that he is seized in fee, for without such 
seizin, it is fair to presume that the contract would not have been made. 
But if the recital be that he is seized in fee by purchase from C., here 
neither the bargainor nor bargainee is estopped from averring and 

proving that he is seized by purchase from D., unless it appear 
(110) that the seizin in fee by purchase from C. was part of the con- 

tract, and without which it would not have been made. For 
ordinarily the seizin only is of the essence of the contract, and how and 
from whom derived are but circumstances. So of every other recital. 
And this distinction reconciles the many apparent contradictions in the 
books, some declaring that recitals are estoppels, and others that they 
are not. I n  the case under consideration, that the feme was the wife 
of Jacks was not of the essence of the contract. I t  formed no part of 
it. I t  was a mere circumstance of description, more unfavorable to the 
defendant, or rather the bargainee, than if she had been sole. For if 
sole, the deed was effectual by sealing and delivery. If she was covert, 
her private examination was necessary to make it her deed. I n  truth, 
her coverture was a fact, for which the bargainee neither gave nor 
received anything. Nor did he on that account receive anything by the 
deed. which he would not have received if she had been sole. Neither 
did it form the basis, nor in any manner move or conduce to the con-, 
tract. I t  is, therefore, mere matter of evidence, and like all other evi- 
dence, may be rebutted by contrary proof. The evidence, therefore, that 
Jacks had another wife living at the time of the marriage, disproving the 
recital, was properly admitted. 

But the case does not rest upon general reasoning. If A. S., by her 
deed, reciting that she is a feme covert when in truth she is a feme sole, 
grants an annuity, it is a good grant, for that is but a void recital, 
although the grantee had not put it in his writ; and it cannot be a con- 
clusion to him when he shows the deed. Viner's Ab. M., s. 8, pl. 11; 
Perkins, s. 40. So if a feme cove~ t ,  reciting by her deed that she is a 
f m e  sole, grant an annuity, this is a void grant, and she shall not be con- 
cluded by this recital. Perks, 41, note. 

The other position taken by the plaintiff's counsel, that a husband 
de facto, embracing the case of Jacks, in the present instance, is entitled 

to all the rights of a husband ds  jure, and the wife subject to all 
(111) the disabilities of a feme covert, leads, I think, to consequences 

which make the proposition felo de se. I t  gives all the rights of a 
husband, both to the person and the property of any woman whom he 
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may either deceive or persuade to have the marriage ceremony per- 
formed between them, and all at the same time, thereby investing him 
with marital rights over one hundred women. I t  cannot be so. The 
cases bear the counsel out only in this (which is reasonable), that in all 
but a few cases, perhaps only in cases of crim. colz., and those which 
affect the husband in his conjugal rights, an actual legal marriage need 
not be proven. I n  those cases it will not do to infer a marriage from 
circumstances, as long cohabitation, or the like. But in other cases, a 
marriage may be inferred from those circumstances. I n  cases of the 
latter kind, "never united in legal matrimony" is a bad plea, because it 
draws the question from the courts of common law to the ecclesiastical 
courts, which require proof of an actual marriage, celebrated according 
to the forms of the church. Whereas, if left to be tried on the fact of 
marriage, i t  will then be tried upon such proofs as the party may offer, 
viz.: either proof of an actual marriage, or proof of long cohabitation. 
I t  is not to be inferred from this distinction that courts of common law 
will sanction a marriage by giving to the husband the marital rights, 
where it is shown that he is entirely incapable of contracting marriage, 
from any cause, as from having a wife living at the time, although the 
second marriage is attempted to be proven by showing that the marriage 
ceremony was actually performed, or by showing a cohabitation and 
leaving i t  to be inferred. Whatever may be the effects of such a mar- 
riage, whether actually proven or inferred from cohabitation and the 
like, as to the acts of the woman whom the man calls his wife, in regard 
to the rights of others, I am satisfied it confers on him no rights and 
imposes on her no disabilities. 

PER CURIAM. Judgment affirmed. 

Cited: Gathings v. Williams, 27 N. C., 494; P7-itcha~d. v. Sanderson, 
84 N.  C., 303; Fort v. AZlm, 110 N. C., 191; Williams v. Walker, 111 
N. C., 610; h m b e r  Co. u. Hudsorz, 153 N. C., 100; ChiCton v. Groome, 
168 N. C., 641 ; 17ireemaiz w. R'amsey, 189 N. C., 796. 

JOHN JONES v. JAMES COOKE. 

1. A count for money paid to 61. by A., at  the request of and t o  the use of C., 
is supported by proof of the sale of a bond by A. to B., and that B. credited 
C. with the amount. 

2. Where the plaintiff declares in two counts, and the attention of the jury 
is directed by the judge to one of them only, a general verdict found by 
them is presumed to be on that count. 
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ASSUMPSIT, tried before his Honor, Daniel, J., at FRANKLIN, on the 
last fall circuit. The plaintiff declared in two counts: (1) on a special 
contract, and (2) for money paid to the use of the defendant. Pleas- 
general issue, and the Act of 1826 (pamphlet, c. 10)) requiring a special 
promise to answer the debt or default of another to be in writing in order 
to charge the defendant therewith. On the trial it appeared that in 
May, 1828, one James C. Jones, the father of the plaintiff, conveyed all 
his property, in trust, to indemnify the defendant and others, who were 
his sureties to a large amount; that in March, 1828, judgments were 
obtained against the said James C. Jones, executions upon which were 
levied upon the negroes conveyed in the deed of trust; that previously to 
the sale the defendant told the plaintiff that he was apprehensive of 
some loss on account of his suretyship for James C. Jones, and that to 
protect himself he intended to purchase the negroes levied upon, and 
resell them at a more favorable opportunity; and not being able to raise 
money enough to purchase negroes to the amount of the executions, he 
promised the plaintiff that if he would advance money upon the execu- 
tion, he should be reimbursed out of the negroes purchased at the sheriff's 
sale; that the plaintiff accordingly delivered to the sheriff a bond for 
$525, which the latter received as cash, and credited upon one of the 
executions, and the balance was satisfied by a sale of a part of the 
negroes, which were bid off by the defendant ; that the defendant after- 
wards refused to comply with his contract, alleging that the money paid 
by the plaintiff was the property of his father, James C. Jones. 

His Honor charged the jury that if the plaintiff paid the debt of 
James C. Jones at the request of the defendant, he was not entitled to 
recover, unless the request was in writing. But if he paid the money at 
the request and for the use of the defendant, then he was entitled to 
a verdict on the last count in the declaration. The jury "found all the 

issues in favor of the plaintiff," and a new trial being refused, the 
(113) defendant appealed. 

Badger and W.  H. Haywood for defendant. 
Attorney-General a,nd Seawall contra. 

HALL, J. Whether the sum of $525 belonged to James C. Jones or to 
the plaintiff was properly left to the jury. I t  was also submitted to 
them whether it was paid for the use and benefit of the defendant by the 
plaintiff. If it was, they were instructed that they should find a verdict 
for the plaintiff. They found so accordingly. Two objections are 
raised upon the record; the first, to the charge of the judge; the second, 
that the verdict is general, and it cannot be ascertained upon tYhich of 
the two counts i t  was rendered. 
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As to the first, i t  appeared in  evidence that the sheriff received from 
the plaintiff a bond as cash, and credited one of the executions with the 
amount, agreeably to the bargain and understanding the plaintiff had 
with the defendant. I t  is argued that the count for money paid to the 
use of the defendant is not sustained by that evidence. I t  appears to 
me otherwise. I think the transaction is susceptible of two views. The 
first is, that the sheriff voluntarily paid the money for the plaintiff, by 
crediting the executions, for which he had a claim upon the plaintiff. 
Or i t  may be taken, secondly, that he purchased the bond for cash, and 
having the cash in his hands, as belonging to the plaintiff, paid i t  over 
for the use of the defendant, as he was requested by the plaintiff to do, 
in  discharge of the executions. 

With respect to the second objection, nothing was said by the judge 
to the jury on the first count, on a breach of special contract. Their 
attention was called to the second count, which was for money paid to 
the use of the defendant. I t  may be fairIy inferred, and ought to be so 
taken, that the verdict was rendered on that count. They were 
directed to inquire whether the money was paid for the use and (114) 
benefit of the defendants; if i t  was, they should find a verdict for 
the plaintiff. I think the verdict was responsive to the charge, and that 
the rule for a new trial should be discharged. 

PER CURIAM. Judgment affirmed. 

Cited: S. v. Lmq, 52 2. C., 26; Wilson v. Taturn, 53 N. C., 302; 
Jones v. Palmer, 83 N. C., 305. 

THE STATE v. HIRAM GARLAND. 

An indictment for perjury, charging that the defendant "being a wicked and 
evil person, and unlawfully and unjustly contriving, etc., deposed, etc.," 
and concluding that the defendant "of his wicked and corrupt mind, did 
commit willful and corrupt perjury," is defective, even at  common law, 
for not alleging that the defendant zoillfulZg and cowupt& swore falsely. 

The defendant was convicted, on the last circuit, a t  BUNCOMBE, before 
Martin, J., upon an indictment for perjury. A motion for a new trial 
was made in  the court below, but as that motion was not pressed i n  this 
Court, i t  is unnecessary to state the case sent up with the record. 

The indictment, after stating the suit, in which the perjury was 
charged to have been committed, proceeded as follows: "And the jurors 
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aforesaid, upon their oath aforesaid, do further present that the said 
Hiram Carland, being a wicked and evil disposed person, and unlawfully 
aud unjustly contriving and intending, contrary to truth and justice, to, 
ctc." [Setting out the several matters sworn with averments contra- 
dicting them], and concluded in these words: "And so the jurors afore- 
said, upon their oath aforesaid, do say that the said Hiram Carland, of 
his own most wicked and corrupt mind and disposition, did commit 
willful and corrupt perjury, to, etc." 

Hogg and Badger for defendant. 
(115) Attorney-Generall contra. 

RUBFIN, J. The counsel for the defendant, admitting the insuffi- 
ciency of the objections, stated in the record as having been taken on the 
trial in the Superior Court, move here in arrest of judgment upon the 
.ground that the indictment does not charge that the defendant swore 
willfully and corruptly. 

Under the statute, it is clear the objection is a good one. I t  seems to 
be equally so at common law. I n  our search for precedents, not one has 
been found, except that in Cox's case, Leach, 69, in which those epithets 
are not both applied to the act of swearing. They enter into thedefini- 
tion of perjury at common law. And whatever evil intent may be 
alleged in the indictments as moving the defendant to take the false 
oath, the very taking of it must be stated to have been done deliberately, 
and with a wicked purpose, at that moment existing. This has been 
expressed by applying those terms willful and corrupt to the act of 
swearing. Cox's case established that one of them might be supplied by 
maliciously. That has been doubted, and never followed, though I 
suppose it would be in a case precisely in point. But in no instance 
hath the omission of both been allowed, though falsely and maliciously 
were used. And in a very late case, in the King's Bench, in 1826 (Rex 
v. Stephens), this very point came directly before the Court, when the 
indictment was held bad on a motion in arrest of judgment. This is of 
the more authority, because the statute 23 George 11, ch. 11, provides in 
that country for simplifying indictments for perjury, as our own does 
here. 

PER CURIAM. Judgment arrested. 

Cited: 8. v. Davis, 84 N. C., 788. 
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, 
(116) 

THE STATE v. WILLIAM HIX. 

A retailer of spirituous liquors is not an ordinary keeper within the Act of 
1801 (Rev., ch. 581), to prevent excessive gaming, and is not indictable 
under that act for permitting unlawful games to be played at his house. 

The defendant was indicted under the Act of 1801 (Rev., ch. 581.), to 
prevent excessive gaming, in the following words: "The jurors, etc., 
that William Hix, on, etc., being a keeper of a house of entertainment, 
unlawfully did permit and suffer certain persons to play in said house 
an unlawful game, etc., against the form of the statute, etc." On the 
fall circuit of 1830, at MONTGOMERY, before Martin, J., the jury returned 
the following special verdict: "That certain persons did play at cards 
for money at the storehouse of William Hix; and they further find that 
the said Hix was a retailer of spirituous liquors, under a license granted 
by the county court; and they further find that the said Hix furnished 
spirits to the said persons while playing at cards; and they further find 
that the said Hix did not furnish any other accommodation to travelers 
or  others, except spirits." At the following term, judgment was ren- 
dered by Daaiel, J., for the State, and the defendant appealed. 

Attorney-General for the State. 
N o  counsel for defendmt.  

HALL, J. The acts of Assembly make a difference between ordinary 
or tavern keepers and retailers of spirituous liquors. The first are 
obliged by the Act of 1798 (Rev., ch. 501) to enter into bond with surety 
to provide in his ordinary good and wholesome diet and lodging for 
travelers, and fodder and corn for horses. The seventh section of the 
same act (not ~ublished in the last revisal) declares that every person 
who intends to retail spirituous liquors, without applying to the court 
for a license to keep a n  ordinary house of entertainmefit, agreeably to 
the directions of this act, shall at the time of giving in his list of taxable 
property, signify the same to the justice of the peace, whose duty 
it shall be to report the same to the clerk. Iredell's or Martin's (117) 
Revisal. I t  is obvious from this provision of the act that the 
Legislature considered that there was a difference between ordinary or 
tavern keepers and retailers of spirituous liquors. By the Act of 1816 
(Rev., ch. 906)) the county court, when seven justices shall be on the 
bench, are authorized to license persons of good conduct and moral 
character to retail spirituous liquors by the small measure. No bond is 
required of them, as is required from ordinary or tavern keepers. By 
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the Act of 1801 (Rev., ch. 581) i t  is declared that if any tavern keeper 
or keeper of a house of entertainment shall suffer any games to be 
played in  his or her dwelling-house, wherein he or she lives, or ,shall 
furnish such persons with drink, he shall be fined, etc. This act, in  
terms, extends-to tavern keepers, or keepers of houses of entertainment, 
but does not extend to retailers of spirituous liquors. The law has made 
a difference between them, and as the latter act is a penal one, and only 
extelids to one of them, although the other comes within the meaning 
and mischief of it, we cannot by construction extend i t  so as to remedy 
the mischief and include the other. 

PER CURIAM. Judgment reversed. 

1. Where a cause is removed from one Superior Court to another, the latter 
has the right to issue a writ of certiorari to the former, directing a more 
perfect transcript to be certified. 

2. Evidence that the prosecutor was actuated by malicious motives in pre- 
ferring an indictment is inadmissible, unless he is examined for the State. , 

3. Where the defendant in an indictment for petit larceny offers no evidence of 
character, the jury are to weigh the testimony as if they knew nothing 
against him, except what was disclosed on the trial. 

4. The right of issuing writs of certiorafi is not founded on the circumstance 
that the court from which it issues is superior to that to which it is 
directed; but upon the principle that all courts have the right to issue 
any writ necessary to the exercise of their powers. 

5. Where, upon the removat of a cause, two contradictory copies of a record 
are certified, the contradiction can be reconciled by an inspection of the 
original record, by the court to which it is removed. 

6. But where the transcripts are not contradictory, they form but one copy, 
and both may be used by the court. 

7. An endorsement by the foreman of the grand jury of the initial letter of 
his first name, where the record of his appointment states his name at 
length, is not a material variance. 

8. Writs, which give jurisdiction to a court, must be returned; and both the 
writ and the return must appear upon the record; but this is unnecessary 
where the writ was issued in the progress of a cause, and is merely 
auxiliary to its determination. A writ of certiorari, to certify a more 
perfect record, is of this latter description. 

The defendant was indicted for petit larceny, at  JONES, on the spring 
circuit of 1828. After not guilty pleaded, the cause was removed, upon 

106 



N. C.] J U N E  TERM, 1831. 

the affidavit of the defendant, to LENOIR, and was there tried on the last 
fall circuit, before his Honor, DonmeCI, J. 

On the trial evidence was offered by the defendant that the prosecutor 
was actuated by malicious motives in preferring the prosecution, but 
his Honor rejected the testimony, because it was irrelevant, as the 
prosecutor was not offered or examined as a witness in support of (118) 
the prosecution. 

I n  arguing to the jury, the defendant's counsel insisted that if the 
evidence was not of weight sufficient to induce them to find a verdict 
against the most respectable man of their acquaintance (and the counsel 
designated a very respectable gentleman known to all the jury, and then 
in the courthouse), they would not, in law, be justified in finding a 
verdict upon the same testimony against the defendant. - 

I n  summing up, his Honor informed the jury that the case supposed 
by the defendant's counsel might mislead them. That the defendant not 
having introduced evidence of his character, the true rule was, that if 
the evidence would not justify them in returning a verdict against a 
person of whom they had never before heard, and of whom they knew 
nothing but what was disclosed by the testimony, then it would not 
justify a verdict against the defendant. But it did not follow that if 
they thought the evidence insufficient against a gentleman who brought 
with him the weight of character they might attach to the very respect- 
able individual designated by the counsel, that i t  was insufficient against 
the defendant. 

The jury returned a verdict of guilty, and the defendant obtained a 
rule for a new trial, because the judge rejected the testimony offered by 
the defendant, and because of error in his instruction to the jury. The 
rule was discharged. Upon inspecting the transcript of the record of 
Jones Court, it was found defective in the following particulars: 

1. I t  stated the Superior Court of Jones to have commenced on 
Wednesday, the day of March, 1828. 

2. 0. B. Coxe appeared upon the transcript to have been appointed 
foreman of the grand jury, but his endorsement on the bill was signed 
0. W. B. Coxe. 

3. The entry of the order of the removal to Lenoir was made in these 
words: "Sent to Lenoir." 

4. The certificate of the clerk of Jones Court stated it to be a (119) 
cause in which R. K. is prosecutor, and Benjamin Collins, de- 
fendant. 

For these causes, his Honor declined passing sentence, but directed a 
writ of certio~ari to issue to the clerk of the Superior Court of Jones, 
'(ordering him to certify a more full and perfect transcript of the record 
of the cause in his office." 
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The record certified to this Court stated, that "in obedience to the 
, certiorari, issued in  pursuance of the order of the preceding term, the 

clerk of the Superior Court of Law of Jones County returned here into 
court the following transcript." This transcript corrected the defects 
above specified as existing in  the one first certified, as is stated by his 
Honor, the Chief Justice, in  pronouncing the judgment of this Court. 

Upon the return of this writ, his Honor, Strange, J., passed sentence 
on the prisoner, who appealed. 

Neither the writ of certiorari nor the return on i t  were incorporated 
in  the record transmitted to this Court. 

Gaston for defendant. 
A ttorney-General contra. - 
HENDERSON, C. J .  I t  is objected, first, that the Superior Court of 

Lenoir could not issue a cerfiorari to the Superior Court of Jones to cer- 
tify to the former a record of the latter court, because they are courts of 
coijrdinate powers; that such writ, from its nature, can only issue from 
a superior to an inferior court. I t  is true that this is the practical 
application of the power to issue the writ in most cases, because most 
commonly the records of an inferior court are required in the Superior 
Court, for purposes pointed out by law; the latter court having the 
power of examining and reviewing the proceedings of the inferior court, 

by way of ap'peal or writ of error. But .the power to issue the 
(120) writ does not grow out of the superior grade of the court issuing 

it, but is based on the principle that such power is necessary and 
proper to carry into execution the legitimate power and duties of the 
court. The court of Lenoir being authorized to act upon the records of 
Jones Court, transmitted to i t  by that court, where no record, or an im- 
perfect one, is transmitted, the power of obtaining the record grows out 
of the power and duty to act upon it. And we know of no way more 
convenient and proper than a certiorari. I t  cannot be by way of request, 
for then the jurisdiction might be defeated by a refusal. I t  must be by 
way of mandate; and if legal, i t  is the mandate of the law, and must be 
obeyed. I f  the record certified was in  contradiction to the one on file, 
the court could act on neither, for each had equal authority. I t  could 
not be ascertained which was correct. This point occurred in the case 
of S. v. Curry. I n  that case, by order of the court to which the cause 
had been transferred for trial, the clerk of the court from which it was 
sent attended with the record itself, and the record transmitted was made 
conformable to it. This Court, after great deliberation, argument, and 
examination of precedents, affirmed the proceedings. I f  the records are 

108 



N. C.] J U N E  TERM, 1831. 

not contradictory, but the one only more full than the other, explaining 
absurdities and contradictions, and filing blanks, they may be proceeded 
on. And, i n  fact, they both form but one copy. Such we think is the 
case in  the present instance. 

The first objection to the record is, that there is a blank in  stating the 
time when Jones Superior Court was held. I t  is stated to be on Wednes- 
day, the day of March, 1828. This blank is filled in (what may be 
called for distinction) the cerEified copy. We say nothing on the point, 
whether there was anything in  it. 

The second is, that in stating the names of the grand jurors upon the 
record, 0. B. Coxe is stated to be foreman. And in his, the foreman's 
endorsement, he styles himself 0. W. B. Coxe. This is amended on the 
certified record. I n  that i t  appears from the record of the  appointment 
of the grand jurors that Owen B. Coxe is appointed foreman; and 
the indictment is endorsed "a true bill-0. B. Coxe, foreman." (121) 
This variance cannot in  such case be material, and the court, by 
receiving and ordering the indictment to be docketed, recognize him as 
the same person. Indeed, I have been much at a loss to see the necessity 
of any endorsement. The grand jury come into court, and make their 
return, which the court records, not from that memorandum made out of 
court, but they pronounce, or are presumed to pronounce, it in court. 
I t  is not the endorsement which is the record, but that which is recorded . 
as the jurors' response. The endorsement is  a mere minute for making 
the record. But I believe the law is understood to be otherwise. 

The objection that the order of removal is not complete is removed by 
the certified copy. The clerk sent at  first a mere minute of an entry, 
which I suppose he extended. 

The next objection is, that the c e r t i o r a r i  was not returned. I t  cer- 
tainly would have been more regular to do so, and i t  must have been 
returned if i t  was to  give the court jurisdiction. But in  this case it does 
not. The only purpose which it could answer would be to show that the 
record filed was made out and filed in  obedience to the writ; that it was 
not an officious act, or the act of a stranger. The records of Lenoir 
show that a certiorag was awarded, and the certified copy shows that it 
was made out in obedience to that writ. I think that this is sufficient. 
I omitted noting the objection that the record first sent states the case 
to be one wherein Reddin Kent is prosecutor and Benjamin Collins is . 
defendant. This is  a mere misnomer of the case, which the clerk him- 
self has given to it. H e  states i t  at  large, showing what i t  is, to wit, an 
indictment, which of course is at the instance of the State, and Benjamin 
Collins defendant. But be it as i t  may, i t  is amended by the certified 
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The grounds for a new trial, I: suppose, were abandoned. They were 
not urged. But if they were, they would not have availed, for the 
reasons given by the presiding judge. 

PEE CUBIAM. Judgment affirmed. 

Cited: S. v. Calhoon, 18 N.  C., 376; 8. v. R e d ,  ibid., 383; S. v. Cox, 
28 N.  C., 446; S. v. O'Neal, 29 N. C., 252; S. v. Gudford, 49 N .  C., 85; 
8. v. Blackburn, 80 N.  C., 486; 8. v. Voight, 90 N.  C., 746; S. v. Ander- 
son, 92 N. C., 755; S. v. Hunter, 94 N. C., 834; S. v. McBroom, 127 
N.  C., 530, 536; S. v. Ledford, 133 N. C., 715. 

(122) 
STATE v. BRYANT BRITT. 

1. In the Act of 180l (Rev., ch. 572), to prescribe the punishment for forgery, 
the words "shall show forth in evidence any forged deed," etc., are con- 
fined to the exhibition of it as evidence upon a judicial proceeding, and 
are not equivalent to the words "utter and publish" in the statutes against 
counterfeiting. 

2. Tke forging of an order for the delivery of goods is within the act. 
3. One found in possession of a forged order in his own favor is presumed 

either to have forged it or procured it to be forged, until the contrary 
appear. 

THIS was an indictment for forgery, tried before his Honor, Daniel, J., 
at ROBESON, on the last circuit. 

The first count charged the defendant with having forged an  order 
for the delivery of goods, with intent to defraud John H. Powell. 

The second count charged him with the forgery of an order for the 
payment of money, with a simiIar intent. 

The third with having in  his possession a forged order for the delivery 
of goods, and with "uttering and publishing it as true"; also with the 
intent of defrauding Powell. The fourth count was exactly similar to 
the last, except that the order was charged to be for the payment of 
money. 

The testimony was that the defendant, having in his possession a 
forged order directed to John 13. Powell, and purporting to be signed 
by one Jacob Britt, whereby Powell was requested to let him, the de- 
fendant, "have the amount of six dollars," presented i t  to Powell, and 
received the amount, either in  money or in goods. That the defendant, 
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upon being charged with the forgery, said he intended to have taken 
up the order before it was discovered. 

Upon the defense it was proved that there was another Jacob Britt  
in  the neighborhood, besides the one whose name was alleged to have 
been forged, but he was only sixteen years of age. No  evidence was 
offered that the order was in  the handwriting of the defendant, or that 
of Jacob Britt, J r .  On the trial many exceptions were taken for the 
defendant. The only one necessary to state is the following, viz. : That 
the third and fourth counts of the indictment charged that the defendant 
did "utter and publish as true" a forged order, which was not an 
offense within the statute, as the words of the Act of 1801, "to (123) 
prescribe the punishment of forgery" (Rev., ch. 572)) were, "shall 
show forth in evidence," and the words "shall utter and publish" were 
entirely omitted in it. 

Upon this point, his Honor instructed the jury that the words "utter 
and publish," used in  the indictment, were equivalent to the words "show 
forth in eevideme:' used in  the statute, and that the indictment described 
the offense sufficiently, without using the very words of the statute. 
His  Honor further informed the jury that the forgery of an order for 
the delivery of goods was within the Act of 1801, and that it made no 
difference whether the order was for the payment of money or the 
delivery of goods. 

The defendant was acquitted upon the first and second counts of the 
indictment, and convicted on the third and fourth, and judgment being 
rendered on the verdict, he appealed. 

Attorney-General for the prosecution. 
Badger amlieus curict?. 

RUBFIN, J. There seems to be no reason to doubt the correct- (124) 
ness of any of the opinions pronounced in  the Superior Court, 
except that which relates to the force of the words '"utter and publish," 
in  the third and fourth counts. They were held to be synonymous with 
"show forth in  evidence." The former phraseology is that of the statntcs 
relating to counterfeit money; the latter, of the acts for punishing 
forgery of private instruments. The different subjects may, of them- 
selves, account for the difference of the terms used, and seem to require 
a different meaning. But there is a decisive argument to be drawn 
from the statute 5 Eliz., ch. 14, from which ours is taken. The words 
of that statute are, "shall pronounce, publish or show forth in evidence" 
(of which this last expression is alone retained by us), "any such false 
or forged deed, etc., as true, knowing the same to be forged, etc. (except 

111 



I N  T H E  SUPREME COURT. [I4 

being attorney, lawyer o.r counsel lo^, he shall for his  client plead, show 
forth, oor give in ovidemce such false or forged deed, etc., to the forgkg 
wherre;of he zvm mot party 07 pr ivy) ,  and shall be thereof convicted, etc." 
This plainly restrains the meaning of "showing forth or giving in evi- 
dence" to a giving of the deed in evidence in a court of justice, and is 
altogether a different thing, from the mere exhibition of it in pais. The 
words "pronounce and publish" in the English act are not found in ours. 
We are consequently constrained to construe the words in our own act, 
as the same words are used in that of Elizabeth. And the omission 
of the other terms must be held to have been intentional in the Legisla- 
ture; and the more especially as the acts against counterfeiting all have 

"utter and publish" in them, and omit "show forth in evidence." 
(125) A new trial must therefore be granted, although the case seems 

1 ' fully to justify a conviction, upin the two first counts, for the 
forgery itself, if the testimony was entitled to credit enough to authorize 
the verdict given upon the other counts. That the order was not in the 
handwriting of the defendant did not rebut the legal presumption of his 
guilt. Being in possession of the forged order, drawn in his own favor, 
were facts constituting complete proof, that either by himself or by false 
conspiracy with others he forged or assented to the forgery of the instru- 
ment-that he either did the act or caused it to be doneun t i l  he 
showed the actual perpetrator, and that he himself was not privy. I t  is 
very different from having a counterfeit bank note. That is an instru- 
ment current in its nature and use, and may well come innocently to 
one's hands. But it is next to impossible that the defendant could get 
possession of such an instrument as this, purporting to be for his own 
benefit, without having fabricated or aided in the fabrication of it. I f  
the instrument be a forgery, he who holds it under such circumstances 
is taken to be the forger, unless he shows the contrary. 

But for the error already mentioned, the verdict must be set aside, 
and the case go to another jury. 

PER CURIAM. Judgment reversed. 

Cited: S. v. Morgan, 1 9  N. C., 352; S .  v. Stanton, 23 N.  C., 427; 
8. v. Barnwell, 80 N.  C., 408; 8. v. Peterson, 129 N.  C., 557; S .  v. Jarvis, 
ibid., 700; 8. v. Jestes, 185 N.  C., 735. 
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AUGUSTUS MOORE v. JOSIAH COLLINS AND WILLIAM D. RASCOE. 

1. An assignment made by a n  insolvent of all his estate, whereby some of his 
creditors are  preferred, with a stipulation that  the property shall remain 
i n  his possession, until a sale should be directed by a majority of the 
creditors named in the deed, is not in  law fraudulent upon its face, so a s  
to  authorize the  court to pronounce i t  void; but i ts  validity must be sub- 
mitted to a jury upon proof of the actual fraudulent intent. 

2. Where a deed of trust was duly proved, but by reason of the death of the 
register was not registered within six months, but was registered as soon 
a s  a successor was appointed: It was held, RUH'FIN, J., dissentiente, that  
the deed was available, as  i f  duly registered. 

3. Assignments made by insolvents, whereby a preference is given to one class 
of creditors, a re  not founded in morality; and were the question res 
integra, would be declared fraudulent. 

4. Registration being required by law for the public benefit, and registers being 
officers of the public, if such officers are  not provided, o r  if by their neglect 
a deed be not registered within the time prescribed, i t  is available without 
registration. 

1. Per  RUFFIN, J., dissentiente. A creditor may, in  a general assignment of 
his property, prefer one debt to another; and although the ef fect  of this 
preference may be to  delay a creditor, yet if such delay was not the intent 
of the debtor, the deed is valid. 

2. An assignment which conveys property for the purpose of paying specified 
debts, with a n  express resulting trust to the assignor, is not on that 
account fraudulent upon its face. 
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3. But if the resulting trust is more valuable than the debts secured, it is a 
circumstance from which the jury may infer a fraudulent intent. 

4. An act required by law is not considered as performed, although the per- 
formance was prevented by the act of God. Hence, where a deed was not 
duly registered by reason of the death of the register, it passed no title 
to the vendee. 

5. The case of Ridley v. McCSehee, 13 N. C., 40, doubted. 

THIS was an action of trover for a number of slaves, tried before 
Norwood, J., at CHOWAN, on the last spring circuit, and on n o t  guilty 
pleaded, the case was that the. plaintiff claimed title under James R. 
Creecy, by a deed dated 15 September, 1829, between the plaintiff Creecy 
and several of his creditors, whereby, after reciting sundry debts of 
Creecy all his property was assigned to the plaintiff upon the following 
trusts: "That the said Augustus Moore shall, as soon as may be con- 
venient, or he be requested by the persons interested in the trust hereby 

created, or a majority of them, expose to public sale the whole of 
(121) the aforesaid real estate and negroes, and other articles of per- 

sonal property to public sale at  such place or places as the said 
Thomas Benbury, etc. (the cestui que trust), or a majority of them shall 
require, upon such terms as the majority may agree on, before or at  the 
day of sale, he the said A. M. having first advertised the time and place 
of such sale for thirty days in the Edenton, Gazette, and such other news- 
papers as he may deem necessary, and the funds arising from the sale 
of said property, and the money or securities which he the said A. M. 
may receive by virtue of the agency and attorneyship hereby created, 
after retaining for all necessary and proper expenditures, etc., shall be 
applied in the following manner, to wit : I n  the first place, towards the 
payment of the several bills of exchange hereinbefore described, upon 
which the said T. B. is endorser, together with all damages, interest, 
etc., the note given to the president and directors of the State Bank as 
aforesaid, to which the said T. B. is security, with all interest, etc." 
The deed then recited other debts of the same kind and proceeded as 
follows: "After having discharged and paid the said debts due and 
owing to, etc., should there be a surplus in the hands of the said A. M. 
by virtue of the trust by these presents created and established, the said 
A. M. shall in the second place apply such surplus or residue so remain- 
ing in his hands as aforesaid, in payment and discharge of the said bill 
due and owing to the said W. R. N., etc. (setting out sundry other debts 
of the same kind), and should there not remain in the hands of the said 
A. M. a sufficient sum, after paying off in the first instance, the debts 
due, etc. (the first class), and discharge the several debts due, etc. (the 
second class), the said balance, as aforesaid, shall be applied pro rata, 
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etc. But should there remain a balance in the hands of the said A. N., 
after paying off, etc., in the order and upon the terms aforesaid, then the 
said A. M. shall apply the said balance to the payment of the debt due 
to  the said Josiah Collins, as aforesaid, in the third place; and in the 
fourth place, should there remain a balance in the hands of the said 
A. M. after paying, etc., such balance shall be applied to the pay- 
ment of the debt due to the said Thomas C. Whedbee by note as (128) 
aforesaid, and should there remain a balance after paying, etc., 
then the said A. M. shall apply such balance to the payment of all such 
demands due by contract or agreement against the said James R. Creecy, 
as may be made known to the said A. 31. within six months after the 
sale of the said property hereby conveyed, the amount of said demands 
to be ascertained by two indifferent persons, one to be chosen by the said 
A. M. and the other by the claimant, etc. But should there not remain 
in  the hands of the said A. X. a sufficient amount of funds after paying, 
etc., to pay off and discharge all the debts and demands due and owing 
by the said James R. Creecy, then the said A. N. shall make a pro rata 
application of the said funds to such debts as shall be made known to 
the said A. 31. within the time, and ascertained in the manner afore- 
said: And it is hereby expressly covenanted and agreed upon, by and 
between the several parties to these presents, their heirs, etc., that the 
said James R. Creecy, his heirs, etc., shall and may remain in the quiet 
and peaceable possession of the property hereby conveyed, until the same 
shall be required for the purpose of effecting a sale, for which said last 
mentioned. purpose the said James R. Creecy doth for himself, his heirs, 
etc., covenant, promise and agree to and with the second and third par- 
ties to these presents, to surrender and deliver up the same, at such time 
and place as may be required. And the said A. hi. doth for himself, 
etc., covenant and agree to and with the first and second parties to these 
presents, that he, the said A. 31., shall and will execute the trusts hereby 
created according to  the best of his skill and ability, and that he will 
execute such conveyances of the said property, ettc. And it is hereby ex- 
pressly agreed upon, by and between the parties to these presents, their 
heirs, etc., that the said A. $1. shall not be held responsible for the loss, 
injury, or destruction of the said property, etc." 

To this deed there were two attesting witnesses, one of whom (129) 
only was examined by the plaintiff. H e  proved that at  the date 
of the deed he saw it executed by Creecy; that Mr. Norcom, a cestui que 
trust, was present; that i t  was not then signed by the plaintiff, and that 
he  knew nothing of its execution by the latter, who was not present when 
i t  was attested by the witness. The clerk of the county court of Chowan 
proved that during the term of the court which commenced on the third 
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Monday of September, 1829, the plaintiff produced the deed in court, 
when it was proved by the oath of the same attesting witness, who was 
examined on the trial; that the plaintiff, upon its probate, took posses- 
sion of the deed, promising to hand it himself to the register; that the 
register died in December following, and no successor was appointed 
until March, 1830; that the day after the register's death the deed was 
found among his papers. I t  was also proved that the deed was in the 
possession of the register within five or six weeks of its probate, and that 
while it was in the hands of the register, the defendant Collins took a 
copy of it. There was no evidence offered that the creditors named in 
the deed had ever required the plaintiff to take possession of the prop- 
erty, or to make a sale thereof; but an advertisement was proved by the 
plaintiff of an intended sale on 21 December, 1829. Creecy remained in 
possession of the property until it .was seized by the defendant Rascoe, 
as hereafter mentioned. 

The defendants produced the record of an attachment returnable to 
September Term, 1829, of Chowan County Court, at the instance of the 
defendant Collins, against the effects of Creecy, as an absconding debtor, 
which had been levied upon the slaves in dispute; from which i t  ap- 
peared that on 10 September, 1829, Creecy replevied the property levied 
on by giving a bail bond to the sheriff. At the ensuing term of the 
county court, the third Monday of that month, Creecy was surrendered 
in discharge of his bail, and judgment by confession was entered up in 
favor of the plaintiff. This judgment was obtained upon the bond men- 

tioned in the assignment, as due the defendant Collins by Creecy. 
(130) Upon this judgment a fi. fa., tested the third Monday in Septem- 

ber, issued to the defendant Rascoe, the sheriff of Chowan, and 
was levied upon the slaves in question, and subsequently they were bought 
by the defendant Collins. I t  was admitted that at the date of the 
assignment Creecy was indebted to an amount greater than the value of 
his property, and that several judgments against him must remain un- 
satisfied; that all the debts mentioned in the assignment were b o r n  fide, 
and that the responsibilities therein mentioned had been incurred. There 
was no evidenceAthat any of the creditors of Creecy accepted the deed of 
trust or participated in the making thereof, except that one of them, at 
the sale by the defendant Rascoe, requested a witness to value the slaves 
in order to subject the defendants to the full amount. 

I t  was insisted for the plaintiff: 
1. That the registration of the deed within six months being prevented 

by the negligence of the register, without the default of the plaintiff, 
add the registration having been completed as soon as possible after the 
appointment of a new register as to the plaintiff, it was to be taken as 
duly registered. 
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2. That the deed was delivered prior to the testa of the execution in 
favor of the defendant Collins, and thereby the title of the slaves in 
question vested in the plaintiff, so as to enable him to maintain this 
action. 

3. That the deed was made b o w  fide, and upon a valuable considera- 
tion, and that this was a question of intent, and a matter of fact to be 
tried by the jury. 

On the other hand it was urged: 
1. That there was no evidence from which the jury could infer a deliv- 

ery of the deed before the teste of the defendant Collins' execution. 
2. That the deed not being registered within six months of its date, 

nor until after the teste of the execution and the levy and sale under it, 
could not prevail. 

3. That the deed in its structure and provisions manifested an intent, 
which the law regarded as fraudulent against creditors not parties, nor 
assenting thereto, and that as this intent appeared upon the face of the 
deed, the judge ought to pronounce it fraudulent and void. 

4. That the plaintiff could not maintain this action, because at (131) 
the time of the levy and sale the possession of Creecy and his 
right, by the terms of the deed, to hold the property had not ceased. 

The presiding judge charged the jury that there was evidence from 
which they might infer that the deed was delivered prior to the teste of 
the execution. That although the registration of the deed, after the 
expiration of six months, might, under the circumstances of this case, 
have been deemed effectual, so as to cause it to inure from its delivery, 
had it, when proved, been left in the office of the county court, yet if it 
was not so left, but was taken out by the plaintiff, and not delivered by 
him to the register until five or six weeks after the term of the court, 
when it was proved, it would not in law avail against Collins' execution. 
That Creecy being insolvent, the deed was not b o w  f ide against a creditor 
of his dissenting therefrom, and seeking by regular process to subject the 
property included in it to the payment of his debt, and that the intent to 
hinder, delay and defraud creditors appeared upon the face of the deed, 
and made it the duty of the court to pronounce it fraudulent in law. 

A verdict was returned for the defendant, and the plaintiff appealed. 

I red011 and Hogg f o r  p h h t i f f .  
G a s t o n  a n d  B a d g e r  comtra. 

HALL, J. I t  appears from the evidence offered in this case that (133) 
at the time the subscribing witness attested the deed of trust, 
Creecy, who executed it, and Norcom, one of the creditors in whose favor 
the deed was given, were present. The deed must have been delivered 
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to Norcom, or retained by Creecy. I f  i t  was retained by Creecy, until i t  
was offered for probate, i t  was not executed by him until that time. 
Therefore it cannot prevail against Collins. But if i t  was delivered to 
Norcom, i t  must be understood that he received it as the agent of Moore. 
And if Moore has assented to such delivery, the deed must be taken to 
have been executed when the delivery was made to Norcom. Now which 
is most reasonable to presume did happen? I f  the deed was retained by 
Creecy, the signing and sealing of i t  by him, and having it attested by a 
subscribing witness, amounted to nothing. The parties afterwards were 
in the same situation as they were before the transaction took place. I s  
i t  credible that the parties intended this? Norcom was interested in the 
transfer of the property, more so than Moore, the trustee. Was it not 
more likely that the deed should be delivered to him for safe keeping, 
than that i t  should be left in the hands of Creecy? Why was a witness 
called, why was anything done at  this time if a transfer of the property 
was not contemplated? I therefore coincide in opinion with the judge 
of the Superior Court, that the circumstantial evidence was of such a 

character that i t  was proper to submit the question to the jury 
(134) whether the deed had been delivered prior to the teste of Collins' 

fi. fa. I f  i t  was so delivered to Moore, there is an end of the 
question as to its execution. I f  it was delivered to Norcom as his agent, 
such delivery was also good. I t  is laid down in Whelpduke's case, 5 Rep., 
119, that if an obligation be delivered to another to the use of the obligee, 
and the same is tendered to him, and he refuses, then the delivery has 
lost its force, and the obligee can never after agree to it. I t  follows, of 
course, that if the obligee assented to the delivery to the stranger, the 
delivery was good, and i t  must be considered the act and deed of the 
obligor. Newbem Bmk  v. Pugh, 1 Hawks, 198; 1 Starkie on E?., 333; 
Johnsoni v~. Baker; 6 Eng. C. L., 479. 

But the judge was also of opinion that the deed was void as to creditors 
dissenting therefrom, and seeking by regular process of law to subject 
the same property to the payment of their just demands, and that an 
intent to defraud such creditors was apparent on the face of the deed, 
and that it was the duty of the court to pronounce i t  fraudulent. 

Deeds of trust are not often made by debtors that are quite solvent. 
They are commonly made with a view of better securing some creditors, 
and in preference of others. And were the question open, and of the 
first impression, I would probably coincide with the judge in  this part 
of the case also. Because when a debtor has several equally meritorious 
creditors, and has not wherewith to satisfy them all, and he appropriates 
what he has t6  the satisfaction of some of them, to the exclusion of others, 
i t  is a step which may gratify his feelings, but it cannot satisfy the 
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reasonable demands of justice, or be approved of by a correct sense of 
fair dealing. But the law on this subject has undergone too many 
editions, and taken too deep root, to admit of judicial remedy. I t  is 
a measure of justice, placed in the power of debtors, in all the States of 
the Union, as far as I am informed. No doubt, in the present case, the 
object of Creecy was t a  secure some creditors, and of course injure others. 
Still, the creditors secured had a right to be paid their debts, and 
a deed of trust made to effect that end the law will not consider, (135) 
fraudulent. I see nothing in  the deed of trust that distinguishes 
i t  from the common case of trusts. I am therefore not prepared to say 
that i t  carries on its face proof that it is fraudulent. 

The next question that arises in this case is whether, as the deed of 
trust had not been registered in due time on account of the death of the 
register, i t  ought to be given in  evidence. I t  will be admitted that where 
two individuals enter into a contract, and one of them is prevented, by 
the act of the other, from doing a thing which he stipulated to do for the 
benefit of the other, the latter can claim no advantage from the failure 
or omission. I t  will be admitted, also, that the Legislature may contract 
with an individual, and that the Legislature is represented by its laws, 
its officers, and its agents. And as far  as such officers and agents act 
within the sphere of their official duty, they represent, and in  fact are 
the legislative will. When they omit doing a thing which they ought 
to do, the Legislature, by its agent, has failed on its part. And if the 
failure was the cause why something stipulated to be done by an indi- 
vidual was not done, no advantage can be taken of the omission by the 
Legislature. Otherwise, it would do that itself which it will not counte- 
nance in an individual. 

Generally speaking, when a contract is established each party is en- 
titled to the benefit of it. But to some contracts (and the present deed 
of trust is one of them) policy has annexed another prerequisite-regis- 
tration. I n  other words, a new contract is made between the grantee 
and the Legislature. The Legislature represents all other persons except 
the parties to the deed. All other persons are bound by their stipula- 
tions. What are the stipulations in this case ? They are (in order that 
no person may be defrauded by the deed of trust, but all may have 
notice of i t )  that the Legislature shall appoint a register, whose duty i t  
shall be to register the deed of trust, and the grantee shall in  due time 
furnish the register with i t  for that purpose. Now as the Legislature 
has failed in  providing an oficer, the want of registration is not to be 
imputed to the grantee. Nor ought the defendant to derive any 
benefit from the failure, because the Legislature enacted .the pro- (136) 
vision of registration for his benefit. And if through its omis- 
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sion there was no register, he cannot complain. The grantee is entitled 
to the benefit of the deed, as if no law for registration had been made. 
To  exact from an individual an  impossibility, as the only terms on 
which he should be entitled to the benefit of a contract, would be to 
impair and destroy that contract. 

I have read of a Roman emperor, who suspended his laws so high that 
i t  was with difficulty they could be read, for the purpose of entrapping 
his subjects and collecting penalties. I t  would have answered the same 
purpose to enact that the subject should do a particular thing, and then 
to have put i t  out of his power to do it, and claimed the penalty. 

I think this action is sustainable. The plaintiff had under the deed 
of trust the legal title to the property in  and the possession of 
Creecy was not adverse to it, but held under it for the trustee. 

HENDERSON, 0. J., concurred with HALL, J. 

RUFFIN, J., d k w n t i e n t ~ :  Upon the question of fraud, I fully concur 
i n  the opinion delivered as that of the Court. I f  the deed was intended 
to delay or hinder creditors, or for favor to the maker, or for his ease, 
even for one week or day, I should hold i t  fraudulent and void. And if 
those facts appeared on the deed itself, by a fair  construction of it, 
I should likewise hold it to be the province and duty of the court to 
pronounce i t  fraudulent. But where the provisions of the deed point to 
the contrary purposes, namely, the real satisfaction of creditors in a 
convenient time, and in a convenient manner, or leave i t  equivocal 
whether one or the other was its object, it is then a case where the wrong 
intent is not to be gathered from the acts done, as they appear in  the 
instrument, and the court cannot determine the question. The actual 
intent is  then open to proof al i z~r~de  and not being declared in the instru- 

ment, or plainly to be inferred from it, is to be found by the 
(137) jury. And as that may be found to be honest or evil, the court 

will instruct the jury as to the legal consequences. 
Here there seems to be nothing in the deed itself to raise an imputa- 

tion against it, unless every conveyance, by way of security of some 
debts in preference to others, be void. There is no benefit reserved to 
the debtor, which can be supposed to have been the object, or one of the 
objects of making the deed. Until a sale the possession is to remain 
with him. But  this is obviously not for his ease-not to leave him the 
enjoyment of an estate protected by this conveyance from his general 
creditors. I t  was for the convenience of the trust property and a reason- 
able accommodation to the trustee, who ought not to be obliged to enter 
into immediate possession, take the management of the estate and sub- 
ject himself to an account. The deed was executed i n  September, when 
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i t  is to be supposed the lands were in crop and the slaves engaged for 
the year. The sale was to be at the will of the trustee, or of a majority 
of the creditors; and it is to be supposed, unless the contrary be proved, 
that the creditors would act for their own interest and require the sale 
i n  a reasonable time. I f  they do not, a lhng continued possession by the 
creditor would furnish strong evidence of the original fraudulent intent. 
I t  is not to be inferred that they will not, because a majority might be 
under the influence of the debtor and might, to favor him, sacrifice 
their own interest and those of the miaority. I f  such be the fact i t  is 
open to proof. I t  can be shown that the apparent fairness is illusory; 
that the debtor had come to an understanding with a majority or a 
large portion, that the deed should be so used, and upon that footing 
made the conveyance. The actual intent ~vould frustrate their purposes 
and place the deed on a level with one having a clause of revocation by 
the grantor himself, with this difference only, that the latter is so ex- 
pressly fraudulent that the court does not need a jury to find the intent, 
but can say directly to the jury the deed is void, while in  the former the 
intent can only be gathered from extrinsic evidence by the jury, 
and then applied under the advice of the judge. But here there (138) 
was no proof of that sort. Nor are any hard or unreasonable 
terms imposed on the creditors. No releases are required from them 
before they can avail themselves of the trusts in  their behalf, but the 
debtor is to be still left personally responsible for balances due. (It is 
said, however, that the deed obviously delays Collins, under the pre- 
tense of securing him. For he was then pursuing an action for his 
debt, in  which he would have a more direct and speedy method of rais- 
ing the money. True, that effect does follow, and if that was the intent 
it avoids the deed. But if the intent was bona fide to secure the debts 
mentioned in the deed, and in the order therein prescribed, then it is not 
fraudulent, although the effect 'may be to delay and finaly to defeat 
Collins. That was not the object of the conveyance, but only a con- 
sequence of it. That consequence will not vitiate the instrument, pro- 
vided it be only incidental to the other and lawful purpose of discharging 
other debts in preference. That Collins is provided for in  the deed does 
not make i t  covenous as to him, in reference to his better remedy by 
judgment and execution then in prospect, more than it would had that 
provision been left out. I t  is clear the other creditors might have 
been preferred to his entire, exclusion, although his debt was then in suit. 
And the question, then, is, Was the preference given to true debts, and 
for the real purpose of satisfying them, which, to be sure, may and 
perhaps must produce a loss to Collins, or was that professed purpose 
feigned and the real and primary one in fact to defeat another creditor? 
I n  the one case the intent is allowed by law; in  the other is is forbidden. 
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I t  has been further contended that this deed is fraudulent because 
the surplus is reserved to Creecy. That is no more than would have 
resulted without such reservation. I t  will denote a fraudulent intent or 
not, according to the proportions the value of the estate conveyed bears to 
the debts secured by the deed. ' I f  the deed covers a great deal of prop- 
erty as a security for a small debt, so that the resulting interest to 

the debtor is really the valuable interest, the purpose professed 
(139) is so obviously a mere pretense as not to conceal the true purpose 

from the detection of any jury. I t  is obvious in such a case that 
the debtor is providing for himself and not for his creditors. But here 
the whole estate of the debtor is corn-eyed, and the debts to be raised out 
of it are so large as probably to absorb the whole and then be unsatis- 
fied. This circumstance, therefore, cannot impugn the fairness of the 
transaction. Nor do I see anything else in the case that can or ought, 
except the violation of the sound rule in morals (which the law has not 
yet incorporated with itself), which would as much constrain a per- 
fectly honest man, unable to pay, to share his substance impartially and 
equally amongst his creditors, as it mould make a man of common 
honesty scorn to keep back a single stiver for himself. 

Upon the question about the delivery of the deed, I confess I doubt 
extremely. I should hold the deed to be good, though executed in the 
absence of Mr. Moore, and though it mas to be executed by him after- 
wards, and mas so executed in  Creecy's absence, if there were evidence 
to show that it was delivered to or taken by any of the creditors, or by 
anybody for Mr. Moore, upon the agreement that i t  was then Creecy's 
deed, though Moore had not sealed and was to seal. But in the absence 
of such evidence, 11 must suppose that Creecy kept the deed himself, 
because I cannot lsresume that he intended an absolute execution until 
Moore should also execute i t  and come under the obligation imposed by 
the covenants on his part. Those relate to the application of the pro- 
ceeds of the sales to the payment of the debts and the surplus to Creecy 
himself. I n  the absence of all proof as to the custody of the deed from 
the time that Creecy signed it, until it as produced in  court with Moore's 
signature and that of a second witness, the presumption is that Creecy 
himself held it. And this is fortified by the failure of the plaintiff to 
call the second witness, who probably attested the execution by Moore, 
and could have stated the time and zlso the person who produced the 
deed. But as the case is to go back to a new- trial, I do not deem i t  

material further to discuss this point. 

(140) But I cannot yield my assent to the proposition that there has 
been a due registration of this deed. For the want of it, I think 

it is void as against the defendant by the express words of the Act of 
1820. I t  is said, howeyer, upon the authority of Ridley v. McGehee, 
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1 3  N. C., 40, that what ought to have been done by a public officer 
should be considered as done, and that as the party had done his duty 

. 

he shall have the benefit of that, notwithstanding the officer of the law 
omitted his. I cannot perceive the force of this reasoning when applied 
to this case. I admit that if one covenant with me to do a particular 
act, and I discharge him from it, or hinder the performance, i t  is to be 
taken as performed. But there is no instance of this being extended 
to third persons. I n  relation to them, an act required by the law, or by 
contract, must be strictly performed. I f  one contract to convey me an 
estate, if A. go to Rome by a particular day, and he prevents A. from 
going, he shall convey, for he was the cause why the condition mas not 
performed. But if A. die, I cannot claim the estate, although my claim 
has been defeated by the act of God, because the stipulation was for an 
act to be done, and he in  whose favor that stipulation is did not pre- 
vent it. Still less can duties of public officers be thus dispensed with. 
An expressions of Marshall, C. J., in the case of Marrbury v. Madison 
( 1  Cranch., 161) has been relied on to the contrary. But I think that 
a perversinn of the meaning of the judge. That case was a motion for 
a mandamzcs to the defendant as Secretary of State, to compel him to 
deliver to the plaintiff a commission, as justice of the peace for the 
District of Columbia, which had been made out and signed by the late 
President Adams and left by the defendant's predecessor in  the office. 
Several objections were made: one, that the commission was a deed and 
had never been delivered; another, that i t  was not complete because i t  
had not been enrolled. I n  answer to this last, the Chief Justice says i t  
was the defendant's duty to enroll it, and therefore i t  will be taken as 
done. But  how? Plainly as against the defendant; not third persons. 
H e  means nothing more than this: that the defendant could not 
justify the nonperformance of one duty by alleging the omission (141) 
of another. But he does not determine that Marbury was a 
justice of the peace-had a title by virtue of a commission not enrolled 
and not delivered, because the defendant ought to have performed those 
completing ceremonies. I f  that had been the decision i t  would have 
been in  point here, but I apprehend that no person can suppose that 
such a decision ever would have been made. I f  that had been the 
opinion of the Court, i t  would have saved all the painful argument in  
the case and the extra-judicial reasoning of the judge, because the man- 
damus was altogether unnecessary, since the plaintiff already held the 
office without the possession of the commission. 

Nor can I imagine any other case where an officer omits a duty, in 
which the party entitled to have that duty performed has a right to con- 
sider i t  as performed, as against another person. I f  I deliver an  execu- 
tion to a sheriff, and a second person does the same, but mine has the 
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legal preference, and yet the sheriff pay the money to the other, I can- 
not sue the party for the money, but must take my redress against the 
officer. But i t  is said, let the person who is injured by the want of 
registration sue the register; the law will not visit his neglect upon him 
who has actively done all he could do. I agree that the party injured 
ought to sue, and that such suit is deemed in  law a competent redress. 
But who is that person? Surely he who claims under the deed, and not 
he who claims against it. I f  it is to be considered as registered, then a 
third person cannot possibly be injured by not registering it, nor can he 
to whom i t  is made, because he loses nothing by the want of registry. 
Then here is the case of an officer omitting a positive duty expressly 
enjoined by statute, and he is responsible to no one. The decision 
seems to me to be a repeal of the registry acts, and to encourage officers 
in their negligence. The only safeguard, i n  my opinion, is to give the 
party who has the immediate and direct interest in  the performance of 

the required act his remedy by action for the nonperformance. 
(142) And this is particularly true in  regard to the registry acts. For 

how can the creditor show an injury? The law for his benefit 
requires the deed to be enrolled, that he may know the contents of it 
and the extent of his debtor's means. I f  the register omit to do it, and 
the deed be lost by that cause, the party claiming under i t  is injured: 
But he who claims against it, as creditor of the maker cannot be. H e  
loses nothing by the want of registration. For if the omitted act had 
been performed i t  would only have made the deed, by the express terms 
of the law, effectual against the creditor's rights by execution. But 
suppose a purchaser to be concerned instead of a creditor. The unregis- 
tered deed, even with notice, is not valid at  law. I t  does not pass the 
title, but raises a trust in  equity. All the questions upon the effect of 
notice are in  equity, except in  Massachusetts, where there is no such 
court. And therelief in equity is not upon the footing of a construc- 
tion of the statute, but upon that of fraud dehors by reason of the notice. 
Le Neve G. Le Neve, 3 Atk., 646. And there is no case even in that 
court, in  which the deed has been set up against a creditor or purchaser 
upon the score of accident or the act of God. Indeed the unregistered 
deed is not made good at law, but the subsequent purchaser with notice 
is decreed to convey. The first purchaser makes out his title at  law 
under the conveyance from the last purchaser. For a deed of bargin 
and sale must be pleaded at law as "a deed enrolled within six months, 
according to the form of the statute." ( 1  Saund. Rep., 251, note.) 
Where the parties are equally innocent, the loss must rest where chance 
or Providence places it. Purchasing with notice, fraud is the only 
ground of relief. This has been decided in  a most remarkable case in 
New Pork, after long consideration, and by the unanimous opinion of 
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the judges. I n  Frost v. Beelcman (Johns. C. R., 288)) a mortgage for 
$3,300 was delivered into the registry office for enrollment and was en- 
rolled, but by mistake was enrolled as a mortgage for $300 only. The 
mortgagee did not think of setting this up at law for any purpose. But 
he filed his bill in equity to have it declared there a good mort- 
gage for $3,300. He did not eve11 claim this, as against a third (143) 
person, upon the score of accident, but upon that of notice, upon 
the principle that he who knows of the existence of a document must 
take care to inform himself truly of all its contents. The Chancellor, 
Kent,  held that registry was required to enable the incumbrancer to give 
notice to all the world of the extent of his incumbrance, and that regis- 
try was such notice, but that the registry was not notice of anything but 
what is therein seen, although the officer, and not the party, is theper- 
son to compare the instrument with the registry. The deed was de- 
clared to be a mortgage for $300 only. Beekman v. Frost (18 Johns. 
Rep., 544) is the same case on appeal, in the Court of Errors, and the 
Chancellor's decree on this point is affirmed without a dissenting voice. 
No case can be more direct or stronger-that even in equity the case at 
bar could not stand. For (if there was any equity against a creditor) 
the lien of Collins' execution is anterior to any notice of the deed. But 
let us carry this a little farther, and suppose the deed not registered 
even at the trial. Could it then be read-in evidence upon theground 
that there was no register. or that the register had neglected or even 
refused to register i t ?  The statute says positively it shall not, and I 
think we cannot say it shall. Besides, it opens the door to most exten- 
sive and innumerable frauds. A part.y has nothing to do but combine 
with the register, and get the latter to refuse to put the deed upon 
record, and he may safely keep it concealed in his own pocket ever after. 
For, if a creditor who is defeated by it sues the register, the latter asks 
him, How are you hurt by my refusal? For if I had registered the 
deed you could'not have riacied the estate, and you are no worse off 
now. Upon eJery principle then, and upon authority, I dissent from 
the reasoning in Ridley v. McGehee. But even if that case be right, it 
is not an authority here, because the deed was there in the custody of 
the officers of the law for the whole time. Here the party took the deed 
from the clerk. who was bound bv the acts of 1807 and 1814 to deliver 
it to the register within ten days, in which case i t  might have 
been enrolled before the register's death. I admit the party is (144) 
not obliged to leave the deed with the clerk, but if he does not, he 
deals with it himself, I think, at his peril. 

Upon this ground, therefore, I am of opinion'that i t  was shown the 
plaintiffs had no title and that the judgment ought to be affirmed. 

PBR CURIAM. Judgment reversed. 
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Cited: Bzlrgim v. Burgin, 23 N.  C., 458; Hafner v. Irwin, ibid., 497; 
Lee v. Flumagan,, 29 N. C., 474; Hardy v. Skinner, 31 N. C., 194; 
Gibson v. Walker, 33 N.  C., 329; Dewey v. Littlejohn, 37 N.  C., 507; 
Ingram v. Kirkpatvick, 41 N. C., 476. 

Ovewded  (in part)  : Moore v. Collins, 15 N. C., 394. 

ASA LEADMAN v. JOHN W. HARRIS AND WILLIAM JACKSON. 

1. A deed made for the purpose of indemnifying a surety against a responsi- 
bility, created as a pretense for making the deed, and thereby to secure 
the use of the property to the debtor, is fraudulent. 

2. I t  seems that a bond, which is retained by the obligee, and subsequently 
delivered, does not relate beyond the actual delivery. 

3. Where the fraudulent intent is made to appear by evidence extrinsic of 
the deed, it is a question for the jury. But what is a fraudulent intent 
is a question of law. 

4. A deed made to secure a true debt, but for the real purpose of enabling 
the debtor to continue in the use and enjoyment of the property conveyed, 
is fraudulent and void. 

THIS was an action for trespass, for seizing and taking away sundry 
articles of personal property, tried before his Honor, N o ~ w o o d ,  J., at 
GUILFORD, on the last circuit. The defendant pleaded not guilty, and a 
special justification under process against one Eirkman, and on the trial 
the case was, that Levin Eirkman, Jr., was indebted to John Kirkman 
and James Hendricks, in  the sum of $600, and in  part satisfaction 
thereof conveyed to them his land at the price of $550. For the pur- 
pose of securing the balance of $50, and as an indemnity to them 
against the payment of a bond for $200, given by him and those two 
persons as his sureties to Levin Eirkman, Sr., he executed to the plain- 
tiff a deed of trust for all the residue of his worldly substance, including 
a great variety of articles, and of much greater value than $50. The 
deed bore date 9 June, 1829. Levin, Jr., was much indebted at  the 
time, and amongst his debts was one to Harris, the defendant, on a 
bond for $75, on which a warrant issued on 11 June, 1829, and judg- 
ment was given the next day, and execution issued, under which the 
property sued for i n  this action was sold. The plaintiff claimed it 
under the deed of trust, and the defendant insisted that the deed was 

fraudulent. 
(145) Evidence was given that the debtor said he would never pay 

the debt to Harris if he could help it, and that he was the brother 
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of John Kirkman and son of Levin Kirkman, Sr. Evidence mas also 
given by the father that his son, Levin, truly owed him $300 and 
upwards, and that in  May, 1829, he applied to him to secure the debt by 
a deed of trust for his land, which the son refused to give, unless the 
father would take one to cover all his property, which he said mould 
enable him to save some of it. The bond for $200 was given at the time 
the deed was executed. I t  mas executed at  the house of Levin, Jr . ,  and 
without the knowledge of the father, to whom the son refused to deliver 
it on that day, but did deliver it the next. Afterwards John Kirkman 
paid the bond. 

The case stated that the judge explained the law of frauds against 
creditors to the jury, and instructed them that if the deed were not 
fraudulent it would be good in  law, although the bond was executed 
without the knowledge of Levin, the father, and was not delivered until 
the next day, for that the other considerations were sufficient to support 
it, and as the bond was beneficial to the father, his acceptance was to be 
presumed, and when made related to the execution of the bond, pro- 
vided the bond was made with the intention in  good faith to deliver it. 

A. verdict was returned for the plaintiff, and the defendants appealed. 

&To cound fo r  plaintiff. 
Winston fo r  defendants. 

RUFFIIS, J. I do not question the proposition laid down that a debtor 
may, in  the absence of his creditor, execute a bond in his favor, or a 
deed by way of a security for a debt due by bond or otherwise, and that 
such bond or deed, if made with an honest purpose, will be effectual 
when assented to by the creditor, and that such an assent is to be pre- 
sunled. Yet it is a suspicious circumstance that the deed should 
be made of all the property, on the debtor's own motion, without (146) 
being at  all sought by the creditor to secure a particular debt. 
But I more than question whether such an instrument, when kept by the 
party making it, and subsequently delivered, has relation for any pur- 
pose beyond the actual delivery. But I do not think it necessary to 
discuss that, because I conceive the deed to be plainly fraudulent, in  a 
point of ~ i e w  not explained to the jury, for which I think there must 
be a new trial. 

The whole contro~ersy, as appears from the case, turns upon the 
question of fraud. Now I do not question the power nor the sole power 
of the jury to find the intent, when it is to be made to appear by matter 
extrinsic of the deed. But what intent is in lam fraudulent the court 
must inform the jury, else the law can have no rule upon the doctrine 
of fraud, and every case must create its own law. I think here is plain 
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fraud. The deed was not made to secure a debt. I mean that was not 
the design of it. The debt was created, that is, the responsibility for 
which the deed is declared to be an indemnity for the sake of a pretense 
for making the deed, and thereby securing the use and possession of the 
property to the debtor. 

There are various species and various evidences of fraud. A common 
instance is, where the debt is not a true one, of which the strongest evi- 
dence is the possession unreasonably remaining with the pretended 
debtor. Another instance is, where the debt is a true one, but the pos- 
session is left so as to give the debtor a delusive credit and enable him 
to cheat honest men. And in every case where i t  is made manifestly to 
appear that, notwithstanding the deed, the debtor is to have the real 
use, as it were, the beneficial ownership of the property, it is a presump- 
tion of law, to be delivered to the jury, that the deed is fraudulent. This 
is founded upon both the foregoing principles combined. I t  is on the 
one hand evidence that the consideration is feigned, and on the other 
that it was designed by both parties to hold out to the world a false 

appearance as to the circumstances of the debtor, and thus en- 
(147) trap subsequent creditors, as well as deceive prior ones. These 

inferences from possession are certainly open to explanation, and 
are to be drawn by the jury. But the tendency of the evidence and the 
grounds of the inferences are proper subjects for observation from the 
bench. Therc is, however, another principle equally important, which 
is also connected with this subject. The law intends that no man shall 
contract a debt which h e  does not mean, t o  pay, and will not uphold any 
means taken to enable or encourage him to do so. I f ,  therefore, as is 
mentioned in Twine's case, a conveyance be taken for a true debt, upon 
the understanding that the debtor is to have the use of the property, 
that although i t  is apparently conveyed in satisfaction or security for 
it, yet the beneficial ownership is to be with the debtor, it is void. Why? 
Because i t  is taken that in truth i t  was not taken for the very purpose of 
satisfying the debt, but under the cover thereof, for the ease and: favor 
o f  the  debtor, either generally or for some definite time. What tempta- 
tions would it not hold out to dishonest men to run up scores, without 
the smallest intention of making payment, if by finding a friend 
amongst their creditors they could enjoy their property all their lives 
against the other creditors? I t  must be made men's interest not to be 
dishonest in contracting a debt, more than i n  putting away their prop- 
erty from all their creditors. And the only way to do that is by saying 
that if i t  appear that the conveyance was truly made, not for the credi- 
tor's benefit, but for the debtor's, i t  is void. I t  is true that where the 
debt is a just one, the covenous intent is difficult of proof, and car] 
seldom be proved because prima facie a just debt makes the deed bona 
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fide. Nevertheless, where the intent can be reached, it is not the less 
fraudulent, indeed has more moral depravity because i t  assumes a more 
specious appearance. 

This is a case in which I think it is reached and plainly exhibited. 
The debtor wished expressly to evade the payment of Harris' debt. To 
effect it, he had endeavored to make a conveyance of all his property 
to his father, which the latter refused, though he wished a security upon 
what he deemed enough. I n  the father's absence, and without 
his privity, he does not make a deed to secure the payment to his (148) 
father, but gets two other men to join him in a bond to the 
father, and then conveys to indemnify them. Why should they volun- 
teer this liability? They knew the debtor's insolvency and had taken 
a deed for the land in part payment of their debt. Only the small 
balance of $50 remained due to them. Why did they not secure that on 
part of the property? Because i t  would not answer the purpose. The 
object was to cover ajl, and to enable them to do so with some color, 
they execute the bond, leave it with the debtor, and take a deed for 
everything to pay the $50 and repay them what they should pay to the 
father. That the bond was made with this view is further to be in- 
ferred, because there had been no settlement with the father and the 
debt was assumed at a venture for the occasion. Were this bond and 
deed made for the security of the creditor (the father), or were they 
executed for the different purpose of shielding the debtor from the 
assaults of other creditors, and retaining his effects, his household stuff 
and provisions on hand, and growing crops, to the use and ease of the 
debtor himself, or to use his own words, to save his property? All may 
judge, and few can be deceived, I think. For the purposes of this life, 
the debtor is as well off as if the property were his own, and he owed 
not a cent, supposing the deed could be made with this intent and could 
be supported, yet as to his creditors he is not worth a cent, and they 
are defied. 

I do not say that the court ought to have instructed the jury that 
such conclusions of fact were drawn by the law. F a r  from it. But I 
think they ought to have been informed that they might be made from 
the evidence, if believed, and submitting the case to them on that point, 
to have been told that if they found the bond and deed were made with 
that intent, the latter was void. The instruction would then have been 
given on the gist of the controversy. As the case was not so presented 
to the jury, I think there ought to be a new trial that i t  may be. 

PER CURIAM. Judgment reversed. 

Cited: Hafner v. Irwifi, 23 N. C., 497; Isler v. Fog, 66 N. C., 551; 
Rencher v. Wynne, 86 N.  C., 274; Cannofi v. Young, 89 N. C., 266. 
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(149) 
WILLIAM BENDER v. JOHN ASKEW. 

I. Where a judgment has been improperly entered up, the party suing out 
execution upon it is a trespasser if the court subsequently set aside the 
judgment and execution. 

2. Defects in judgments may be amended even after a writ of error; and 
executions may also be amended after they have been acted on, so as to 
render them a justification to the officer where otherwise they would 
not be. 

3. Judgments by default, signed by the attorney without an actual adjudica- 
tion by the court, may be set aside at any time, even after the term at 
which they are entered. 

4. After a judgment by default has been set aside, another court cannot inquire 
collaterally, whether it was set aside properl~ or not. 

TRESPASS, for suing out an execution and selling the property of the 
defendant, under process upon a judgment of the county court which 
had been set aside. 

Plea, not guilty, and a special justification under final process. 
Upon the trial before his Honor, Sfrange,  J., at LEKOIR, on the last 

spring circuit, a verdict was entered for the plaintiff subject to the 
opinion of the court, upon the following case: 

At the April sessions, 1827, of LenoiT County Court, a writ was re- 
turned at the instance of John Tull to the use of the defendant, Askew, 
against the plaintiff and two others. The return was "executed on all 
but Bender." An appearance was entered, and pleas filed for those 
taken, and an alias ordered as to the plaintiff. At January Term, 1828, 
a nolle proseyui was entered as to all but Bender, and a judgment final 
by default entered up against him, upon which a fi. fa. issued return- 
able to the ensuing April Term, which mas levied upon his property. 
And afterwards the same property was sold under a venditioni ezponas, 
returnable to July Term, 1889. At that time it was ordered, "That the 
judgment and execution against Bender be set aside, it not appearing to 
the court that said Bender had been served with process." 

Upon these facts his Honor set the verdict aside and entered a non- 
suit, from which the plaintiff appealed. 

Xo counsel for plaintifl. 
J .  H.  Bryan  for defendant. 

RUFFIN, J. There seems to be no doubt that defects in  judgments 
may be amended as to matters within the statutes, after they are ren- 
dered, and even after writ of error brought or appeal had. There seems 
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to be as little doubt that errors or defects in  executions of a (151) 
similar kind may be amended after they have been acted on so 
as to make them correspond with the judgment. This is for the pur- 
pose of making the writ a good justification, where before i t  was not, 
although it thereby may bar an action of him, who has been imprisoned 
on it, or had his property sold under it, while in an imperfect state. 
Having this effect, the courts are always careful never to allow such 
amendments, but to answer the purposes of justice, and upon proper 
terms, as if the amendment be in  the record after error brought, upon 
the payment of the costs of the writ of error, provided the plaintiff in  
error do not proceed further after the amendment. Instances of amend- 
ing writs of execution for the purpose of supporting proceedings under 
them, are found in Laroche v. Wasb~ough (2 T. R., 737) ; Newrnan v. 
L a w  ( 5  id., 577), and Mowys v. L e a h  (8 id., 416, note a ) .  

Correlative to this power is that of setting aside all irregular process 
and proceedings. This has been often done with respect to all parts of 
the proceedings, from the leading to the final process, the court taking 
care to exercise the power upon proper cases, and when applied for in 
due time, and before the irregularity has been cured by other steps 
taken in the cause. Office judgments, by which I mean those signed by 
the plaintiff in the course of the court, without any actual adjudication 
by the court, must necessarily be held to be under the future control of 
the court, when anything improper is made to appear in them. As to 
them, the authority of the court is not restricted to the term in which 
they are rendered, for if it were, it mould amount to nothing, since 
neither the court nor the defendant knows of them at that time. Strong 
examples of this sort are judgments taken for usurious debts upon war- 
rants of attorney. And many other instances are given in Tidd's Prac- 
tice, 614, of judgments by default being set aside for irregularity, and 
among them signing such a judgment before the appearance of the de- 
fendant, and before regular service of the process. Courts then 
have this power. Indeed it seems indispensable to the adminis- (152) 
tration of justice and the due regulation of the officers of the 
court. 

But it is said here that the defendant appeared, and appearance dis- 
penses with a writ, and much more with the service of it. True, such 
is the effect of appearance, and if a court of error were passing upon 
the record of the suit in the county court, in its original state, the 
judgment could not be reversed, because the defendant Bender did not 
appear to be in court. But that is not the question here. I t  is, whether 
that court is precluded from inquiry into the fact, whether he did ap- 
pear or not, for the purpose of determining whether or not the office 
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judgment signed against him was regular. And upon that question 
there can be no doubt, as long as it is conceded that a judgment may be 
set aside for irregularity, for that necessarily implies the capacity to 
ascertain whether in fact the irregularity was committed. 

I t  would seem from an inspection of the record of the county court 
that there was no appearance by Bender, for at the very term at which 
the attorney enters his appearance for the defendants an &as capias i s  
awarded against Bender, which shows that the appearance was for the 
other two. 

But this Court does not enter into that. This is not an appeal from 
the order setting aside the judgment. I11 this collateral way the pro- 
priety of that order cannot be examined, unless it be absolutely void. 
I t  is not void, for in proper cases all courts can and ought to exercise 
that jurisdiction, and when they have done so another court cannot, 
collaterally, disregard the act, unIess the power be denied in all cases. 
Here, therefore, we do not inquire whether the county court exercised 
;ts discretion properly in  this particular case, but whether that court 
possesses the power in  any instance. I f  it does, then this must be taken 
to be proper while i t  stands. 

What is the effect upon the present action of the order of the county 
court? Very clearly i t  is to prevent the defendant from justifying 
under the judgment and execution. (Philips v. Biron, 1 Strange, 509; 

King v. Harrisol~, 15 East., 615). I t  is the same thing as if they 
(153) never had existed. I t  is true that i t  is now usual for the Court 

of King's Bench to restrain the defendant from bringing an 
action of trespass, unless a strong case for damages be shown. (Tidd's 
Pr., 1072.) But this is discretionary, and without an order there is no 
bar, for the writ is put out of the way. I t  forms, indeed, a justifica- 
tion for the sheriff, if it be not void upon its face, because he is no wise 
responsible for irregularity in  the proceedings, unless he joins in  the 
plea of the party. I t  is now usual upon setting aside proceedings for 
irregularity to make an order of immediate restitution, instead of put- 
ting the injured party to his action and to enforce such order by attach- 
ment. But  the party has his action, unless restrained, and that was 
formerly the only method of redress. (Bwlcer v. Norwood et al., 3 
Wils., 368.) Here the order did not extend to that subject. 

PER CURIAM. Judgment reversed. 

Cited: Skinner v. Moore, 19 N.  C., 156 ; Winslow v. Anderson, 20 
N. C., 6 ;  Purcell v. McFarland, 23 N.  C., 35; Keaton v. Banks, 32 
N. C., 383; Bowman v. Foster, 33 N.  C., 48; Williams v. Beasley, 38 
N. C., 114; Phillipse v. Higdon, 44 X. C., 383; Powell v. Jopling, 47 
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MCPHER~ON v. SEGUINE. 

N. C., 402; Grifin v. Hefidemofi, 51 N.  C., 156; Davis v.  Shaver, 
61 N.  C., 19;  Stancill v. Branch, ibid., 219; White e. Snow, 71 N.  C., 
234; Turner v. Douglas, 72 N.  C., 134; HarreZl v. Peebles, 79 N. C., 30; 
171oore v. Hinnant, 90 N.  C., 166; Hinton v. Roach, 95 N.  C., 111; 
Brittain v. A4!lull, 99 N.  C., 492; Taylor v. Gooch, 110 N.  C., 392; Bteal- 
man v. Greenwood, 113 N.  C., 359. 

WILLIE McPHERSON ET AL. V. JOSEPH SEGUINE. 

1. Tenants in common cannot maintain trespass against each other, even after 
they have made a partition by parol. 

2. Upon the death of the plaintiff in trespass quare clausam fregit, the suit 
must be revived by his executor, and not by his heir. 

The case of Aptders v. Anders, 13 N. C., 529, approved. 

TRESPASS yuare chmurn fregit, originally commenced by the plain- 
tiff, McPherson, and one Samuel Proctor, but upon the death of the 
latter revived by his heirs at  law. 

Upon liberum tenementurn pleaded by the defendant, the cause was 
tried at GATES, on the last circuit, before his Honor, ~Wartin, J., when 
the plaintiffs produced : 
1. A grant to one John Fontaine for 6,000 acres of land. 
2. A deed from one Morris to the plaintiff, McPherson, dated in  1818, 

calling for 1,500 acres, a part of a tract of 6,000 acres gyanted to Fon- 
taine, lying in  the Dismal Swamp, but without stating any beginning or 
any particular lines. 

3. A deed from McPherson to Sawyer and Proctor, and they (154) 
proved that Sawyer died, leaving an only daughter, who married 
Proctor and had issue. 

The defendant claimed an undivided part of the 6,000 acres granfed 
to John Fontaine, and deduced his title as follows: 

1. By proving Fontaine's death and the descent to his sons, William, 
John a*nd Patrick. 

2. A deed from Patrick to John Cowper for 1,500 acres of the 6,000- 
acre tract. 

3. A partition of John Cowper's estate among his children, and an 
assignment thereby of the 1,500 acres of the original grant to Fontaine 
to Willis Cowper, one of the sons of John Cowper. 
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4. A deed from Willis Cowper to the defendant for 1,580 acres of 
land, "part of a large tract granted to John Fontaine, being the part 
allotted, laid off and divided to Patrick Fontaine and Charles Fontaine, 
heirs of John Fontaine, deceased, by the county court of Gates, at  
August Term, 1803, and being the lands purchased by John Cowper 
from said Patrick and Charles." 

The plaintiff then proved a partition by par01 made between the par- 
ties to this suit in 1819, before its commencement. 

Upon the case thus appearing, his Honor nonsuited the plaintiff, who 
appealed. 

Xinn8ey f OT plaintiff. 
Iredell for def e n k n t .  

RUFFIN, J. The deed under which the plaintiffs claim conveys only 
an undivided share of the 6,000 acres patented by Fontaine. The de- 
fendant's is also an undivided interest in that tract. The deed to him 
does not in itself describe any boundaries. I t  says, it is true, that the 
land thereby conveyed is part of a large tract patented by a certain 
John Fontaine and contains fifteen hundred and eighty acres, "being 

, the part allotted, laid off and divided to Patrick Fontaine and Charles 
Fontaine, heirs of John Fontaine, deceased, by the county court of 

Gates at August Term, 1803, and being the land purchased by 
(155) John Cowper from said Patrick and Charles." But no such 

partition is produced as that referred to in the deed, nor is the 
deed to John Cowper produced. So that i t  is impossible to say that the 
deed covers any particular part of the 6,000 acres, but only the shares 
of Patrick and Charles Fontaine, whatever they may be. 

The case states further that upon the death of John Cowper, his estate ' 
was divided amongst his heirs at law, and the interest in the Fontaine 
patent was thereby assigned to Willis Cowper, the vendor of the defend- 
ant. But that does not carry us a step further towards the several titles 
or possessions of the parties to this suit, because it does not seem that 
these was any partition between the Cowpers and the other claimants of 
the Fontaine patent, or that any particular specified portion of that was 
allotted to the Cowpers, or to Willis Cowper. I t  only amounts tg this: 
that the interest of John Cowper in that patent, whatever i t  might be, 
whether in common or in severalty, should be taken as the share of Willis 
of the estate of John. 

The parties, then, are tenants in common, and one cannot maintain 
trespass against the other. The attempt to make a partition in pais in 
1819 was nugatory. Anders v. Anders, 13 N.  C., 529. 
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Besides, there are other objections which it would be difficult for the 
plaintiffs to get over. Among them, I may mention that upon the death 
of Proctor, one of the original plaintiffs, his heirs are made parties to 
revive instead of his executor. 

PER CURIAM. Judgment affirmed. 

Cited: Bobbs u. Gullidge, 20 N. C., 198; Gilch&t v. Middleton, 107 
N. C., 682; Rlhea v. Crccig, 141 N.  C., 609. 

JOSIAH I?. GRANBERRY AND JOB PARKER v. JOSHUA A. POOL. 

1. No matter can be pleaded in discharge of the liability of bail, except the 
death or surrender of the principal. 

2. If it is unlawful for the principal to come into the State, or i f  he is impris- 
oned abroad for a criminal offense, the court will in its discretion relieve 
the bail. 

3. But no relief wiIl be given where the bail is imprisoned abroad for debt. 
4. A plea of the death of the principal cannot be recefied in this Court, because 

it has no jury to ascertain its truth. 

THIS was a scire facias against the defendant, as the bail of Asa 
Rogerson, to which sundry pleas were filed, but on the last circuit, at  
PASQUOTANK, the defendant withdrew all of them, and pleaded, 
since the last continuance, "that a certain process, called a warrant (156) 
of distress, issued from the Treasury Department of the United 
States against the said Asa Rogerson i n  the said wire fncias mentioned, 
and that upon the said warrant the said Asa was arrested at  the instance 
of the United States, and is now confined in  jail upon said process i n  the 
State of Tennessee, and therefore that the said Joshua A. Pool cannot 
surrender his said principal in  discharge of himself, and this he is ready 
to verify, wherefore," etc. 

To  this the plaintiffs demurred, and assigned for cause of demurrer 
that the plea did not show in  what jail the principal was confined. 

His  Honor, Macrltin, J., sustained the aemurrer, and rendered judg- 
ment for the plaintiffs, from which the defendant appealed. 

Hogg for plaintiffs. 
Devereux for d ~ f  endmt. 

RUFFIN, J. The plea does not state for what matter or cause Roger- 
son is imprisoned, wheth-ivil or criminal; and is for that reason alone 
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defective. But supposing we must intend that as i t  alleges the imprison- 
ment to be on a warrant of distress issued from the Treasury Department 
of the United States that he is confined for a debt due to the United 
States, the question is, Does that bar this action against his bail? I t  is 
clear that it does not. The statute makes the death of the principal or 
the surrender of him a bar, and nothing else. I n  England, if he be 
imprisoned within the realm, so that the bail cannot make a personal 
surrender, the court will have him brought up by habeas corpus for that 
purpose. Our statute of 1777 (Rev., ch. 115, see. 22)  directs in such 
case that the court may, upon the motion of the plaintiff or bail, order 
such principal to be retained a prisoner until the plaintiff's debt be paid, 

and the service of the order on the jailer shall authorize him to 
(157) detain the debtor; and this shall be deemed a surrender of the 

principal and discharge of the bail. I t  does not provide for an 
imprisonment of the principal beyond the jurisdiction of the court. I f ,  
indeed, i t  be unlawful for the principal to remain or to come into the 
country, or if he be imprisoned abroad for a criminal matter, so that the 
bail cannot by any means take his body for the purpose of surrendering 
him, the court may in  its discretion relieve the bail as far as justice 
demands; but even such facts cannot be pleaded in  bar of the action 
against the bail. I t  would be manifestly wrong that they should con- 
stitute a bar, for the bail may be indemnified to the full extent of his 
responsibility, or may have colluded with the debtor to get him off. 
Relief is therefore given in such cases, by staying the proceedings against 
the bail, or by entering an exoneretur, upon motions for which the par- 
ties may be put to their oaths, and the merits determined. But I do not 
find any case where any relief has been given upon the mere ground that 
the principal is imprisoned beyond the jurisdiction for a debt. Such an 
imprisonment must be taken to be temporary, which must make i t  fail 
as a bar, which is the point before us now. And I see no reason why 
such an imprisonment for a debt should induce the court to enter an 
exoneretur, or stop the proceedings. For the bail must be taken to have 
undertaken to produce his principal, unless it was unlawful or impossi- 
ble. This is the case with an alien enemy, one transported for a crime, 
or imprisoned abroad for like matter. But he may always arrest his 
principal, who is imprisoned for debt only, by paying that debt. H e  has 
engaged to surrender him, without any such exception. The plaintiff 
must lose the benefit of his recovery, unless the bail be bound to release 
the debtor from his confinement abroad; for if the plaintiff were to do so, 
he could not arrest him and bring him within this jurisdiction. The 
bail alone has that power. But the clear reason is, that the bail con- 
tracts to have the debtor forthcoming, and it is no answer to that for 
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him to say, my principal owes another man as well as you. H e  ought to 
have seen to that beforehand. 

But it is not necessary to consider whether such a state of facts (158) 
warrants any relief, since the inquiry here is whether it is a good 
bar to the action of the plaintiff. We all think, for the reasons given, 
that the imprisonment is temporary, and that the bail may be no loser, 
because he may have the money of his principal; that the plea is bad, 
and does not bar the action. 

Since the case was argued, a plea has been tendered of the death of 
Rogerson, subsequent to the rendering the judgment in  the Superior 
Court, supported by an affidavit of the defendant. I t  is too late. The 
plea cannot be received here, for there can be no pleading in  this Court. 
We cannot have a jury to try it. The final judgment was that of the 
Superior Court, which fixed the bail. Our province is only to say 
whether that judgment was erroneous. I f  we thought it so, and sent the 
case back, i t  mould then be open to this defense. But as we see no error, 
it must abide the decision already made. 

PER CURIAM. Judgment affirmed. 

Cited: ilfabry v. Turrentine, 30 N. C., 208; Torment v. Alexander, 
32 N. C., 72; Xedberry v. Carver, 77 N. C., 323. 

DEN EX DEM. OF EDWARD HARDY AND THOMAS J. NEWBERN T. 

HENRY N. JASPER. 

1. Where an original fl. fa. issued to one county, and an alias issued to another, 
a sale by the defendant of his property situated in the latter county, made 
while the Erst writ was in the hands of the sheriff, is valid. 

2. In England lands are bound by the judgment  upon suing out an elegit; 
and therefore all the lands owned by the defendant at  its rendition are 
liable for its satisfaction. 

3. But here lands are bound only by the fi. fa. from its t e s te ,  and sales made 
after that time of land situated where the writ does not run are valid. 

4. Per R U ~ I N ,  J. An elegit may be sued out in this State. 

EJECTMENT, submitted at  FRANKLIN, on the last spring circuit, to his 
Honor, Norwood, J., on the following facts: 

A judgment was obtained in  Bertie County Court against one Wil- 
liam J. Newbern, at  August Term, 1828, upon which a f i .  fa. was made 
out, tested of that term, but by an agreement between the parties not 
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delivered to the sheriff. An alias issued, tested of the November Term 
following, which commenced on the second Monday, being the 10th day, 

directed to the sheriff of Franklin, who returned nulla bona. h 
(159) pluries issued, tested of February Term, 1829, also directed to the 

sheriff of Franklin, who levied the same on the premises men- 
tioned in the declaration, and sold them to the lessors of the plaintiff, to 
whom he executed a deed. On 8 November, 1828, W. J. Newberiz, for a 
full consideration, and bona fide, conveyed the same land to the de- 
fendant. 

Upon these facts his Honor gave judgment for the defendant, and the 
plaintiff appealed. 

Xeaurel7 for plaintiff .  
Badger for defendant. 

RVFFIN, J. The Court does not deem i t  necessary to consider the 
effect, as against a vendee in Bertie, of the writ which was made out, 
kept in the office and never issued; because, supposing it to have been 
delivered to the sheriff of Bertie, it is our opinion that it would not 
invalidate the title of the defendants to the land in Franklin. 

No case has been cited at  the bar, or found by the Court, which extends 
the lien of any writ beyond the territorial limits in which i t  can be 
executed. I t  would seem that in reason i t  cannot be carried beyond those 
bounds, but is restrained to them by its terms. I t  is argued that it em- 
braces all the property of the defendant, wheresoever situate, upon the 
ground that the party shall not defeat the judgment by any acts of his. 
I conceive that this is unduly enlarging the rule and the reason. I t  is 
not the judgment, but the execution to which the principle is applied. 
True it is that as to lands in England, the judgment is that to which 
respect is had; and as that is equally operative in every part of the 
kingdom, an alienation of the land situate anywhere after judgment is 
void as against the elegit. But in  reference to the execution of a fi. fa. 
i t  binds in England from the delivery, and here from the teste; and any 
alienation is avoided which would defeat the writ. As to chattels then, it 
is not the judgment, but the execution to which we have regard, and the 
party is not permitted to defeat the  p ~ o c e s s .  But how can this be predi- 

cated of an act done in a place in which the process does not 
(160) operate? T h a t  wri t  can in nowise be said to be thereby eluded, 

and that writ alone can be looked to as affecting the property. 
The party is restrained by the writ from disposing of anything which by 
the same writ can be taken in satisfaetion of the debt. This is carrying 
i t  f a r  enough, for often executions by the fictitious relation to the tes te  
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overreach honest and bona fide sales. We find the law upon that subject 
certain and settled, and therefore we cannot change it from any sense of 
the hardship. I n  England, however, the mischief produced the provision 
in stat. 29 Car., 2, ch. 3, in favor of purchasers, that no writ of fieri 
faleias should bind the property or the goods of the party, but from the 
delivery to the sheriff. This goes far to show what was considered in 
that country to be the law. What was the evil? That people bought 
goods and lost them by force of a writ afterwards sued, which, by a 
fiction of law, related to a day beyond the purchase. The remedy pro- 
vided is, that no such fiction shall hereafter exist, but every man may 
conveniently know whether he is getting a good title by application to 
the sheriff, and ascertaining whether he has an execution in his hands 
against those goods. But this protection is manifestly but a mockery, if 
he must apply to every sheriff in England to see whether a fieri facias 
has been lodged in his office. I t  must mean the sheriff of the county in 
which the &ods are; for to him alone can application be made without 
an inconvenience, which \~iould prevent the making of any, and the stat- 
ute would in fact have no effectual operation. Now this act of Parlia- 
ment relates only to the time from which the writ shall bind, and is 
altogether silent as to the places in which it shall have force. This last 
is at  common law. But I think the very object of the statute would be " " 

defeated as to the time, if the place be any other than the one county or 
bailiwick mentioned in  the writ. And, therefore, I take the law to be 
there understood, as confining the efficacy of the writ to the territory 
mentioned in  it, within which i t  is to be executed. I t  is more necessary 
that it should be so held here. since we have no market ooert, by sales 
in  which in England the goods may be passed evrn against an 
execution in that county. The fraudulent contrivances to evade (161)  
executions by the removal or sale of property may be easily sup- 
pressed either by an elegit, or by suing writs of fieri facim to several 
counties at  the same time. Since this can be done, it ought to be re- - 
quired as affording to purchasers some opportunity of getting a knowl- 
edge of their vendor's power to sell. 

I think, therefore, the judgment must be affirmed. I shall of course 
be understood, when speaking of defeating the particular writ, as not 
meaning to impeach the efficacy of an alias, as such, directed to the 
sheriff who had the original fieri facias. 

PER CURI~M.  Judgment affirmed. 

Cited: Spencer v. Hawkins, 39 N. C., 291; Watt v. Johnson, 49 
N. C., 193; Aycock v. Hawison, 71 N.  C., 435. 
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JOSIAH WATSON v. JOHK H. ORR. 

1. The law of the country where a contract is made is the rule by which its 
validity, its meaning, and its consequences are to be determined. 

2. But where a law of Virginia gives bonn fide purchasers from a bailee, who 
has had possession more than five years, a good title against the baiIor, 
unless the bailment be registered, if a purchase, pending a suit by the 
bailor against the bailee would not be valid in Virginia, so neither would 
it be in this State, although the suit was pending in Virginia, and there- 
fore was not notice to  the vendee here. 

3. In construing the law of another State, the decisions of that State, if known, 
are to be followed. 

4. Upon questions of legal title notice has no influence; it does not affect a 
valid one, nor is a defective one aided by want of it. 

DETIN~E for a slave, tried before his Honor, Martin, J., at MEOK- 
LENBURG, on the last spring circuit. 

Upon non, definet pleaded the case was, that the slave in dispute was 
the property of the plaintiff, a resident of Virginia; that the plaintiff 
in  the year 1816 loaned the slave to one Greers, his son-in-law, who con- 
tinued in  possession until the year 1824, when the plaintiff instituted 
a suit for the slave against Greers, and i n  November, 1825, obtained a 
final judgment. Pending that suit, Greers brought the slave into this 
State and sold it to the defendant, who had no notice of the suit in 

Virginia nor of the claim of the plaintiff. 
(162) The defendant offered a certified copy of an act of the Legis- 

lature of Virginia, entitled "An act to prevent fraud and per- 
juries," passed 30 November, 1785, the second section of which is as 
follows : 

"Every gift, grant or conveyance of lands, tenements, hereditaments, 
goods or chattels, or of any rent, common or profit out of the same, by 
writing or otherwise, and every bond, suit, judgment or execution had 
or made and contrived of fraud, malice, covin, collusion or guile, to the . 
intent or purpose to delay, hinder or defraud creditors of their just and 
lawful actions, suits, debts, accounts, damages, penalties, or forfeitures, 
or to defraud or deceive those who shall purchase the same lands, tene- 
ments or hereditaments, or any rent, profit or commodity out of them, 
shall be from henceforth deemed and taken (only as against the per- 
son or persons, his, her or their heirs, successors, executors, adminis- 
trators or assigns and every of them, whose debts, suits, demands, estates, 
interests, by such guileful and covinous devices and practices, as is 
aforesaid, shall or might be in  any wise disturbed or hindered, delayed 
or defrauded), to be clearly and utterly void, any pretense, color, feigned 
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consideration, expressing of use, or any other matter or thing to the 
contrary notwithstanding. And, moreover, if a conveyance be of goods 
and chattels, and be not, on consideration, deemed valuable in  law, i t  
shall be taken to be fraudulent within this act, unless the same be by 
will duly proved and recorded, or by deed in writing, acknowledged or 
proved, if the same deed include lands also, in  such manner as convey- 
ances of Iand are by law directed to be acknowledged or proved, or if 
it be of goods or chattels only, then acknowledged or proved by two 
witnesses in  the general court, or court of the county wherein one of the 
parties lives, within eight months after the execution thereof, or unless 
possession shall remain really and bona fide with the donee; and in like 
manner, where any loan of goods and chattels shall be pretended to have 
been made to any person with whom or those claiming under him,, 
possession shall have remained by the space of five years without 
demand made, and pursued by due process of law on the part of the 
pretended lender, or where any reservation or limitation shall be pre- 
tended to have been made of a use or property, by way of a condition, 
reversion, remainder or otherwise, in goods and chattels, the possessioi~ 
whereof shall have remained in  another as aforesaid. the same shall be 
taken, as to the creditors or purchasers of the persons aforesaid, so 
remaining in possession, to be fraudulent within this act, and that the 
absolute property is with the possession, unless such loan, reservation or 
limitation of use or property were declared by will, or by deed in writ- 
ing, proved and recorded as aforesaid." 

His  Honor charged the jury that if the defendant had purchased 
after the rendition of the judgment in Virginia, i t  would have altered 
the relation between him and the plaintiff, but that having purchased 
before that judgment, a different Eight had accrued to him under the 
laws of Virginia. That the question as to him was, whether his 
purchase was bona fide; that if he had notice of the pendency (163) 
of that suit his purchase was not bona fide; that a suit pending 
i n  another State was not of itself notice to a purchaser in this; that as 
the loan was made in  Virginia, this suit arose out of that contract, and 
was to be determined by the laws of Virginia; and that by the law of 
1785, if there was a loan by the plaintiff to Gree-rs, and possession held 
under that loan for more than five years, without the registration of any 
instrument showing- the terms of the bailment, the defendant was en- 
titled to a verdict, provided he was a fair purchaser. 

The jury returned a verdict for the defendant, and the plaintiif 

Iredell for plaintif. 
Devereux contra. 
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RUFFIN, J. There cannot be a difference of opinion upon some of 
the general principles involved in this case. Such as these: that the law 
of the country where the contract is made is the rule by which the 
validity of it, its exposition and consequences are to be determined; and 
that where property in  a particular country becomes, by the law of that 
country, rightfully vested absolutely in the possessor, as against another 
also in  that country, his right is recognized, for his own benefit and 
that of his assignees, all over the world. The difficulty here is to de- 
termine whether the right of property was determined in Virginia by 
the law of that State; and whether if it mere not, the law can follow 
the thing here for any purposes. I n  the Superior Court it was admitted 
that a purchaser pendente lite in  Virginia would not have a good title, 
but it was supposed that a purchaser here was not affected by that suit 
because i t  was in another State and he was not bound to take notice 
of i t ;  and, therefore, i t  was held that the statute of 1785 gave a good 
title to the defendant, as a purchaser here from the bailee who, as to 
the defendant, colltinued to be a bailee, notwithstanding the action 
against him. 

I cannot agree in this reasoning, because it is a contradiction in 
terms to say that a purchase out of Virginia gives, by force of 

(164) the law of Virginia, a good title, when by the same law a pur- 
chase in that State would confer no property. 

I t  might well be doubted whether the statute of our sister State fol- 
lows the chattel here at  all, unless the whole title be consummated 
according to it in that State. I n  other words, whether a purchaser, to 
be within the act, must not be a purchaser in  that State. His  title is 
then consummated under the law, where that law operates, and is there- 
fore sustained wherever that title is discussed. But it is not so easy to 
see how one can by virtue of a law of a particular place, acquire a title 
at  another place, where that lam has no obligation, as to the requisites 
and effects of a contract made at  this latter place. I f  in  this case, 
therefore, I understood the statute of Virginia in the way i t  is put in  
one part of the argument for the defendant, as not conferring on him 
the title, but only the power of conveying a good title to another, I 
should not hesitate to say that everything must be transacted there, so 
as to complete the title in that State;  for we can only take notice of laws 
conferring rights there, and not those giving a power there, to be exer- 
cised elsewhere. The law of the place where the power is exercised de- 
termines the extent and the validity of the title obtained under it. But 
I do not think that the fair meaning of this statute. I n  putting a con- 
struction upon the statute of a sister State, this Court would certainly 
adopt that of her own tribunals, if known to us. But none such have 
been furnished to us, and we are therefore obliged to understand the 
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statute in the sense which its words convey to us. I t  is in this part of 
i t  a remedial statute against fraudulent conveyances; and as against 
creditors and purchasers from the possessor of a chattel for five years, 
a loan of such chattel, or reservation of a use therein shall be taken and 
deemed to be pretended and fraudulent, and the absolute property to be 
with such possessor, unless such loan or reservation of use be declared 
by will, or by deed proved and recorded. But the clause has this fur- 
ther and important provision in i t :  that such possession for five years 
shall be without demand made and pursued by due process of 
law on the part of the lender. The inquiry is, what title the (165) 
bailee gets by this law? I t  was obviously made for the protec- 
tion of creditors and purchasers from the holder only, and i t  is to be 
taken, fair ones. I t  is observable and singular that the same policy 
should in  the two states have produced a legislation diametrically op- 
posite. The policy is to suppress fraud. To effect it, our system as 
contained in the Acts of 1784, 1806, and the proviso in 1820, is to avoid 
the gift to and title of the bailee, in protection of the first donor or 
bailor and his creditors and purchasers. Virginia avoids the rights of 
the donor and his creditors, in aid of the creditors and purchasers from 
the bailee, and for them turns an express loan into a valid gift. But the 
statute does not profess to interpose between the lender and borrower 
themselves. Possibly and probably such a possessioii may endue the 
latter with a prima facie right, and enable him to maintain tmver or 
even d e t i m e  against a stranger. But as between the parties it remains 
a loan; and the law gives no rights to the borrower for his own benefit, 
but only for the benefit of his creditors or purchasers from him. The 
bailor may at any time, then, after the lapse of the five years, maintain 
his action against the bailee. For the possession is not to be deemed ad- 
verse until there is a refusal by the bailee to redeliver, or until it be set 
up by a creditor or purchaser, as to whom the bailee is to be taken as hav- 
ing the absolute property. Then what creditor or purchaser is meant? 
Certainly not one within the five years, unless the two possessions united 
make that period. And as certainly, I think, not a purchaser (however 
it may be as to a creditor), who becomes so after the possessor ceases to 
be a bailee, and has become a trespasser within the act. I t  cannot be 
argued that if the bailee at the distance of ten years return the chattel 
he can afterwards sell it. Why?  He  ceases to be the possessor under 
the loan, and the purchaser cannot be imposed on. So if he be made a 
trespasser by a demand of the lender, followed up by a suit successfully 
prosecuted, he cannot after judgment make a good title. Why?  
For the same reason, because he does not rightfully hold under (166) 
that loan, which is declared in the act to be fraudulent. Can he 
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sell pending such a suit? I t  would seem strange if he could, for the de- 
mand and consequent action have precisely the same effect upon the 
character of the possession as the judgment therein rendered has. And 
there is this absurd consequence to which such a position leads: the law 
allows the action to the lender against the borrower, but enables the 
latter to defeat it by a sale posterior to the bringing of the suit. What 
is the value of such a right of action? There is no middle ground. 
Either the bailee has, by the five years possession without suit, an abso- 
lute title against the bailor, as well as the rest of the world; or he can- 
not, if I may use the expression, discontinue by alienation. And the 
former is not even contended; and from the result of the suit in Vir- 
ginia I presume cannot be. I t  is true the common doctrine of Zis pen- 
dens does not extend beyond the jurisdiction of the forum, and as such 
does not affect this defendant, unless by force of the Constitution of the 
United States, and act of Congress, giving to the judicial proceedings of 
one state full faith and credit in the others. I do not stop to investigate 
the operation of that principle, because I conceive the case does not 
depend on it. For the cause turns upon the inquiry, what purchaser is 
meant by him, f o r  whom the possessor shall be said to have the titZe? 
I s  he within the act who becomes so after the borrower has ceased to 
have the possession, or has ceased to have the forbidden fiduciary pos- 
session? If he be then neither a lis pendens nor a final judgment can 
annul the titIe acquired by him, because he holds above the plaintiff 
whose title is declared fraudulent and void, as to the purchaser protected 
by that act. But it has been shown, I think, that such a purchaser is 
not within the statute. This, then, is not upon the ground of a lis 
pendens, but upon the higher and more general one, extending to per- 
sons out of Virginia, as well as those in it, namely, that the nature of 
the possession is changed, and from a rightful one has become wrongful 

towards the bailor, and therefore that the possessor is not such a 
(167) possessor in whom the title shall be adjudged for the benefit of 

one claiming by purchase from him. The defect of the defend- 
ant's title then does not consist in his having notice that his vendor was 

u 

a trespasser, but in the fact that he was. He could convey no title here 
nor there, because in the state of facts existing he had, by the law of'Vir- 
ginia, no title in that State. Upon a question of legal title, notice has 
no influence. The want of it cannot constitute that a right which is 
not a right, nor can notice of a defective title in another make that 
better. Legal claims depend upon their intrinsic strength. And the 
rule is caveat emptor-see that your vendor has good right; or, in case 
he has not, secure yourself by covenants. 

I conclude therefore that Greers, under the law of Virginia, had at 
the time of the sale to the defendant no title in himself for any purposes, 
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and therefore that the sale set up here passed none. Consequently there 
must be a new trial. 

I t  will be seen that the opinion of the Court turns entirely upon the 
construction of the statute of Virginia, which we have reluctantly been 
compelled unaided to make. A second trial will enable the parties to 
correct a misconstruction by evidence, or cases showing the construction 
made in that State, which the Court would feel every inclination and 
acknowledge the obligation to follow. I entertain much diffidence in 
saying what is the meaning of that statute. But 'I cannot but have con- 
fidence in the opinion that if the title of a purchaser in Virginia is bad, 
that of one here is not good. 

PER CURIAM. Judgment reversed. 

Cited: Blair v. Brady, 19 N. C., 344; Hatterwhite: v. Doughty, 44 
N. C., 317; Taylor v. Sha~p, 108 N.  C., 381; Cannady v. R. R., 143 
N. C., 443. 

PHILIP BRITFAIN v. JAMES ALLEN. 

1. Words which in themselves do not import a slanderous meaning must, in 
declaring on them as slanderous, be rendered so by an innuen&, con- 
nected with an averment that they were spoken of the plaintiff. 

2. But if  the words are in themselves slanderous, it is only necessary to aver 
,that they were spoken of the plaintiff. 

3. In actions of slander the quantum of malice is material in estimating the 
damages; and to establish that evidence is admissible of words spoken 
by the defendant, not declared on; but the jury should be instructed as 
to the purpose for which the evidence is introduced. 

AFTER the new trial granted in this case (13 N. C., 120)) it was tried 
again at BUNCOMBE, on the fall circuit of 1830 before his Honor, 
Mangum, J. The declaration was as follows: Philip Brittain 
complains of James Allen in custody, etc. For that whereas the (168) 
said Philip now is a just, etc.; and whereas the said Philip 
hath not been guilty, nor until the committing of the several grievances 
by the said James, etc., suspected to have been guilty of the infamous 
crime of feloniously passing counterfeit money, etc., by means of which 
said premises the said Philip before, etc., had deservedly obtained, etc., 
yet the said defendant well knowing, etc., and contriving and wickedly 
and maliciously intending to injure the said Philip in his good name, 
etc., and also to cause him to be suspected, etc., to be guilty of the felo- 
nious offense of passing counterfeit money, and that he had subjected 
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himself, etc., heretofore, to wit, etc., in  the presence, etc., falsely and 
maliciously spoke of and concerning the said Philip these false, scandal- 
ous, malicious and defamatory words, that is to say, "Our former 
senator" (meaning thereby the said Philip, he the said Philip having 
been a senator in  the Legislature of this State) "used vigilance and 
diligence in prosecuting Welch for passing counterfeit money" (mean- 
ing thereby one William Welch, who was guilty of the crime of passing 
counterfeit money) "in order to prevent suspicion from falling upon 
himself" (meaning thereby the said Philip). "He" (meaning the said 
Philip) "procured Roadman" (meaning one William C. Roadman, who 
prosecuted the aforesaid William Welch for passing counterfeit money) 
"to prosecute him" (meaning the aforesaid William Welch) "to extri- 
cate himself" (meaning the said Philip), and that "he" (meaning the 
said Philip) "was as deep in  the mud as Welch" (meaning the aforesaid 
William Welch) ('was in the mire," meaning and intending thereby 
that the said William Welch was guilty of the scandalous and felonious 
crime of passing counterfeit money, and that the said Philip was also 
guilty of the said scandalous and felonious offense of passing counter- 
feit money, by means of the committing of which said several grievances 
by the said James, etc. 

Plea-no t guilty. 
After proof by the plaintiff of the defendant's speaking the words 

laid in  the declaration, he offered proof of his speaking other 
(169) words of the same kind, both before and after the commencement 

of the action. The defendant objected to this testimony, but the 
objection was overruled by the judge. 

A verdict was returned for the plaintiff, and the defendant appealed. 

Gaston & Badger for defendant. 
Iredell contra. 

HENDERSON, C. J. We can scarcely conceive a case which does not 
require some introductory matter, if for no other purpose than to show 
that the plaintiff is the person meant. As if the words are' "you are a 
thief," i t  must be stated that the words were addressed to the plaintiff 
to make an application of the word you. So if they be, "he is a thief," 
that the plaintiff was the subject of the conversation; or "A. B. is a 
thief," that the plaintiff is the A. B. meant. Some words require more 
introductory matter than others. Where the words are perfectly liarm- 
less, as if in  this case, the only words had been, "our former senator is as 

- deep in the mud as Welch is in the mire," it must be stated that tho 
defendant imputed to Welch the crime of k n o ~ v i n ~ l y  passing counterfeit 
money; also that the plaintiff had h e n  a senator, with an  averment 
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that he was the person meant, and an innuendo that he meant to impute 
to the plaintiff the same crime. But the office of this introductory mat- 
ter is only to fill up and supply what the words themselves want  of 
being a slanderous charge on the plaintiff. I n  the present case 
the words are, "our former senator used vigilance and diligence (170) 
in  prosecuting Welch for passing counterfeit money, i n  order to 
prevent suspicion from falling upon himself; he procured Roadman to 
prosecute him to extricate himself," and that he was "as deep in  the 
mud as Welch was in  the mire," with an averment that the plaintiff 
had been a senator and was the person described and intended by that 
appellation, and that the defendant intended to impute to the plaintiff 
the crime of passing counterfeit money. The jury have affirmed all 
these averments to be true, and it is the province of the court to see 
whether the jury have drawn a probable and rational conclusion. For 
the introductory matter and the collocjuium are put upon the record for 
that purpose only, that the jury should not put an arbitrary and 
capricious construction on the words. And this introductory matter 
supplies, as was said before, what the words themselves want of imput- 
ing a slanderous meaning, with an innuendo that they did mean a 
slanderous charge, stating it. I f  the case is tested by these rules, which 
are founded both in law and common sense, we think that with the 
averment before mentioned the jury were well warranted from the 
words themselves in concurring with the plaintiff that the defendant 
intended to impute to him the crime of passing counterfeit money. I n  
fact, there needed no introductory matter to show that the plaintiff 
was meant by the description, "our former senator," with an averment 
that he was the person meant. All the words taken together well war- 
ranted the innuendo. Candor requires us to say that the declaration, 
when it was before us heretofore, was not supported on these grounds, 
but on other and perhaps mistaken ones. We are therefore of opinion 
that the judgment should not be arrested. 

As to the motion for a new trial, we see no grounds to grant one. The 
defendant's argument that the speaking of other malicious words is ad- 
missible only in  cases where the fact of malice is doubtful, and should 
not be admitted where the words themselves import malice, or where 
malice is admitted, is predicated on the supposition that there 
are no degrees of malice; or if there are, that its quantum is im- (171) 
material; that in this action any malice, the least, fills the 
measure. We think the argument unsound, and that there are degrees 
of malice, and that in  all vindictive actions the degree of criminality 
of the defendant, as well as the injury sustained by the plaintiff, enter 
into and form a part of the damages. Our nature and feelings require 
it, and it will be the rule with jurors, even if in theory the law forbids 
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it. But we do not believe it does. As to the court below informing the 
jury, for what purpose such evidence is given, and that the damages 
should be given only for the words sued for, aggravated to be sure by 
such other evidence of malignity as is before spoken of, we presume 
that the court did its duty, as upon the record i t  does not appear that 
i t  did not. 

PER CURIAM. Judgment affirmed. 

BENASHLEY ATKINSON v. JAMES S. CLARKE. 

1. A deed of gift for slaves, which is not attested by a subscribing witness, 
is void. 

2. An assignment of slaves, not under seal, is void, unless accompanied by a 
delivery of possession. 

3. I t  seems that a fi. fa. not taken out of the office does not amount to a 
waiver of a previous levy. 

4. An objection arising upon the statement of the ore tenus incidents at the 
trial, but not taken in the court below, will not be heard in this Court. 

5. Cases stated upon an appeal to this Court are similar to reports upon 
motions for a new trial, in one respect, namely, that if upon the whole 
case it is apparent the verdict is correct, the judgment will not be reversed, 
although there may be error in the point complained of. I n  other respects 
they are similar to bills of exceptions. 

The case of Palmer v. Faucett, 13 N. C., 240, approved. 

THIS was an action for trespass, for taking from the possession of the 
plaintiff two negroes, David and Charlotte. Plea, no t  guilty, and a 
special justification under final process to the defendant, the sheriff of 
Pitt ,  against the property of one Peyton R. Tunstal. At the trial before 
Norwood, J., at PITT, on the last spring circuit, the plaintiff produced 
a deed of gift dated 18 April, 1822, whereby Tunstal, in consideration 
of the love and affection which he bore to his daughter Rebecca, the 
wife of the plaintiff, conveyed to the latter the slaves in dispute. This 

deed was signed and sealed by Tunstal, but was not attested by 
(172) a witness, and was registered upon proof of the donor's hand- 

writing, and the plaintiff proved a possession of the slaves con- 
veyed by it up to the year 1827. The defendant gave in evidence the 
record of a suit against Tunstal in Bertie County Court, in which judg- 
ment was entered up for the plaintiff at November Term, 1827, upon 
which a f i .  fa. issued to the defendant, tested of that term, and a return 
made thereon of a levy upon the slaves in question. From August 
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Term, 1828, a second fi.  fa. issued, but i t  did not appear to have come 
to the hands of the defendant or to have been taken from the clerk's 
office. From November Term, 1828, a vemditioni exponas issued, recit- 
ing the levy made upon the first f i .  fa. under which the negroes were 
sold by the defendant, who returned that the sale amounting to more 
than the debt and costs, he had applied the residue to the satisfaction 
of another execution against Tunstal from Halifax County Court. 

The plaintiff then offered : 
1. A deed from Tunstal to Mark H. Pettaway, dated 22 February, 

1826, conveying among other things, "all his, the said TunstaPs, negro 
slaves, say one hundred and three in number, the names of said slaves 
being too lengthy to insert in this indenture, said Tunstal will give the 
name of each slave to said Pettaway when called for." To this deed was 
annexed a schedule stating that "the names of the negroes contained in 
the within deed is as follows, viz.," etc., giving the names of a large 
number, and among them two by the names of David and Charlotte. 

2. An assignment and schedule, made and filed by Tunstal, upon 
taking the benefit of the act for the relief of insolvent debtors, whereby 
he conveyed all his property not before assigned to Pettaway, to the 
plaintiff. This was signed, but not sealed, by Tunstal. The defendant 
objected to this testimony, insisting that it did not affect him, and the 
objection was sustained by his Honor. 

The judge instructed the jury ithat neither the deed from Tunstal to 
the plaintiff, nor the possession under it, gave the  lai in tiff title; that 
if the deed from Tunstal to Pettaway was valid, i t  would pass 
the title of the slaves in  dispute to the latter, and the plaintiff (173) 
could in that event recover of the defendant for the injury done 
to his possession of the slaves, if the David and Charlotte mentioned in 
the schedule were the slaves in  question. His Honor left this question 
to the jury, who returned a verdict for the defendant, and the plaintiff 
appealed. 

Gastom for plain'tif. 
Hogg & Badger for defendant. 

RUFFIE, J. The Superior Court does not seem to have erred upon 
any of the points made in  that court. 

The deed from Tunstal to the plaintiff is void. (Palmer v. Faucett, 
13 N. C., 240.) 

The assignment by Tunstal, when he took the oath of insolvency, did 
not pass the slaves, for i t  was not by deed, and there was no delivery of 
possession nor price paid. 
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The jury have found that these slaves were not included in  the sched- 
ule annexed to the deed to Pettaway of 22 February, 1826, which is 
signed by both Tunstal and Pettaway, proved and registered with the 
deed, and purports to set forth the "names of the negroes contained in 
the deed of trust." 

But i t  is here contended that the judgment must be reversed because 
the fi. fa. from August Term, 1828, discharged the seizure made in the 
preceding January, and consequently that there was nothing upon which 
the vencFitioni exponm, under which the sale was made i n  January, 
1829, could operate. 

That fi .  fa. does not appear ever to have been delivered to the sheriff 
or taken out of the office. The cases have not yet gone the length that 
the mere making out of a fi. fa. in  the office, not acted upon, nor even 
issued, shall amount to a waiver or discharge of a previous lien. I t  
would seem unreasonable that i t  should. But however that may be, we 

all think the point made does not arise in  this case. 
(174) The objection was not made in  the court below, but for the 

first time here. I t  is not one arising out of the record itself, but 
out of the ore tenus incidents at the trial. I must repeat what was said 
on this subject in Hemphill v. Hemphill, 13 N.  C., 391. Such points of 
this kind, as were raised below, and those only, can be heard here. This 
is admitted to be so upon a bill of exceptions. But i t  is said that our 
cases are the acts of the court and coqtain the whole case. 

There are, I grant, certain differences between a bill of exceptions 
and a case stated. The method of correcting the error pointed a t  in  the 
former, is by writ of error, while in  virtue of our statute those specified 
in  the latter are reviewed upon appeal. Each bill of exceptions is con- 
fined to a single point, whereas by our practice many and distinct ques- 
tions may be stated together. And i t  may be that there is this further 
difference, that to a limited extent our cases may be regarded as reports 
on rules for a new trial. I suppose they are so thus far  and no farther; 
that if the cause come here after a motion for a new trial has been over- 
ruled, and the case made out appear to contain the whole case made at  
the trial, and from that i t  is clear that at all events the verdict must 
have been the same way, notwithstanding some wrong ground taken by 
the court, it will not be disturbed. This Court is to give judgment as 
the court below ought to give; and if, upon the whole case, the appellant 
was not entitled to a verdict, nor to a new trial at  the hands of the 
Superior Court, no more ought he get i t  here. I f  he could, i t  would 
involve the anomaly that the Superior Court was legally bound to give a 
judgment, which this Court is legally bound to reverse. An example 
of this rule is found in Grice v. Ricks, ante, 62. I t  was thought 
here that the instructions actually given by the judge were erroneous. 
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But  the case likewise stated that another point was made at  the trial 
for the defendant, on which the judge gave no opinion, and the whole 
case was set out, including the facts relevant as well to the one point as 
to the other. The jury found for the defendant, and the plaintiff moved 
for a new trial and appealed. Had  the cause rested on the 
opinion given, this Court must have reversed the judgment. But (175) 
i t  appeared from the facts stated that, whether the ground taken 
by the judge was right or wrong, the verdict was right upon the other 
point-not that the jury might have found for the defendant on that 
point, but that they were obliged so to find, because from a defect of 
proof the plaintiff had not made a case for a verdict under any circum- 
stances, however the law might be upon the facts which he actually 
proved. I f ,  indeed, wrong instructions be given, and it do not appear 
that they were necessarily harmless, a new trial must follow, because the 
revising court cannot know that the jury would or ought to have given 
the same verdict had the directions been different. Of the application 
of this principle, the case of Tate v. Southard, 1 Hawks, 45, is an 
instance, besides many others. But that is entirely opposed to a case 
where obviously the jury ought at  any rate give the very verdict they 
have given, although different instructions had been delivered from the 
bench. I t  is a fair presumption that the jury gave a proper verdict 
upon proper grounds. But were that presumption erroneous, there is  
yet no reason for disturbing a proper verdict-which appears upow the 
whole case to be propa+-because i t  was rendered upon a bad reason. 
This comes u p  to the observation of Lord Mansfield, in Symmers v. 
Regem (Cowper, 502). Indeed, I suppose that were this a writ of error 
upon a technical bill of exceptions, and it appeared in the exception 
itself, that the appellant had no &ght, the court would affirm the judg- 
ment, though some error might have been committed for which a rever- 
sal would have been awarded had nothing else appeared. Much more 
may, and will such be the rule in our appeals, in  which the case is  
argued as upon a motion for a new trial in  the court below. Thus far,  
I think, our cases may be considered as reports on rules for a new trial;  
that the appellee may insist that the verdict ought to stand, notwith- 
standing the error complained of, because upon the whole i t  was right, 
and does the appellant no injustice; and to that end the appellee may 
ask other points made by him, besides that on which the error is 
alleged by the appellant to be stated in  the case, accompanied by (176) 
the facts on which they were raised. But in  no case, as I conceive, 
ought points to be heard here, at  the instance of either party, which 
were not by him made below. For i t  is not true that our cases are 
intended, or have been considered as gelzerally setting out the whole 
case. They are not like a special verdict or a case agreed, in  the former 
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of which all the facts are found and in  the latter all admitted. Under 
the former organization of this Court, only particular points of law 
came here. They might be stated as abstract questions. The duty, as 
now enjoined, of giving judgment upon the whole record does not impose 
the necessity of reversing every judgment to which is not appended a 
case proving it to be right. The case is i n  the pleadings and the verdict 
prima facie. The sufficiency of the facts to support the verdict is pre- 
sumed until the contrary appear. And so of the law: proper instruc- 
tions and right opinions must be taken as having been given, unless the 
party specially object to some one given, or the judge refuse to give some 
one prayed, which must be set down, whether by the counsel or the 
judge is immaterial, provided it be verified by insertion in  the record, 
accompanied by a statement of such facts as raised the point to which 
the exception relates. Those facts, and those alone, ought to be inserted 
at  the instance of the party appealing, who must be confined here to his 
exceptions. Were it otherwise, no party could ever hope to have a 
judgment affirmed, unless all the proof given in  the cause and the whole 
charge of the court be spread on the record, a task the labor and diffi- 
culty of which would be intolerable to the judge and bar and an ob- 
struction to the progress of business, amounting almost to a denial of 
justice. No facts are necessary, but those which are material to a ques- 
tion made in the course of the trial, or upon the judge's charge. I f  
facts irrelevant to those points be inserted, they cannot be attended to 
here. They cannot be used for any purpose but that for which they 

were stated, namely, the point appearing to have been made. 
(177) This Court cannot tell what other facts might have been proved 

which would repel their force as applicable to a point made here 
for the first time. As regards the appellant, at  least, the whole case is 
not opened anew upon the appeal to this Court, but in  general our cases 
for appeals must be regarded as of the nature of bills of exceptions for 
specified errors. 

This reasoning will of course be correctly confined to the ore tenus 
proceedings of the trial. All those arising upon the pleadings, verdict 
and judgment-upon the record rightly speaking-may be taken anew 
here, for but one language and.one meaning can be found in  them by 
all courts. 

I n  the case now before us the question on the discharge or the continu- 
ing of the lien, created by the seizure in January, 1828, was not made in 
the Superior Court. None of the facts stated can therefore be taken 
as stated in reference to that question. When they are pressed here, for 
the first time, must we not ask ourselves whether we can be sure that 
those were all the facts which appeared touching the point now made? 
I t  may have been proved that the fieri facias from August, 1828, was 
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made out by the clerk without the authority of the creditor, and that 
he never took it out of the office, or that having at  first ordered it, he 
countermanded it, and never delivered i t  to the sheriff nor sued i t  out, 
or the execution to Halifax mentioned in  the return to the vertditioni 
e z p o n m  (to which a part of the money raised by the sale was applied) 
may have been given in  evidence and been a sufficient authority to the 
sheriff. The questions made were not upon the authority of the sheriff 
to sell Tunstal's property. The whole dispute was, whether the slaves 
were Tunstal's at  all, so as to be liable to a n y  execution that could issue 
on the judgment i n  Bertie. The plaintiff cannot here, upon the facts 
stated to raise that question, allege that the judgment is erroneous, 
because those facts do not prove the judgment right upon the other 
point also, or indeed upon any other possible objection that might be 
ingeniously started. I f  any particular matter be not excepted to, it 
must be taken either that it was waived by the appellant, or that 
i t  was in  the court below otherwise well and sufficiently answered (178) 
or avoided. Anv other rule would convert this Court from one 
of revision to one of reversal e x  necessitate. I am persuaded it was 
created for a very different purpose. Our duty is to set aside verdicts, 
when they have been or may have been the consequences of errors actu- 
ally committed by the judge. But i t  is equally our duty to suppose 
that verdicts do right between the parties (which presumption is much 
fortified when they are satisfactory to the judge who tried the cause 
and who refused a new trial), and to give judgment in  accordance with 
them, unless they appear to be founded in  error in  law-which i t  lies on 
him who impeaches them to show. 

PER CURIAM. Judgment affirmed. 

Ci ted:  N o r w o o d  v. Marrow,  20 N.  C., 578; Horteycut t  v. Ange l ,  ibid., 
452; Hollowel l  v. S k i n n e r ,  26 N.  C., 173; S.  v. Gall imore,  29 N.  C., 149. 

ROBERT GODLEY v. SAMUEL TAYLOR AND FREDERICK HADDOCK, 
EXECUTOR OF WILLIAM HADDOCK. 

1. Executors having a power to sell lands of their testator are personally 
bound by a covenant that they, "executors, etc., do forever warrant and 
defend, etc." 

2. Where an action was brought upon a covenant of quiet enjoyment, made 
by a decedent, and the eviction took place more than seven years after 
his death: I t  was  held, RUFFIN, J., dissentiemte, that the action was not 
barred by the Act of 1718 (Rev., ch. 10, see. 7 ) ,  requiring claims to be 
preferred within seven years after the death of decedent. 
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3. Per HALL, J. The statute of limitation never begins to run until a cause 
of action has accrued, as well as until there is a claimn~it in existence. 

4. The case of Jones v. Brodie, 7 N. C., 594, and the case of McLella?~ v. HQZE, 
1 N. C., 595, as explained in Jones v. Brodie, 7 N. C., 594, approved by 
HALL, J. 

5. An executor who has paid over the assets to the University is not subject 
to the claim of a creditor, not barred by the Act of 1715; but the issue 
of fully administered must be found for him, and the creditor must proceed 
against the University. 

The case of Potts v. Laxwus, 4 N. C., 180, questioned by HALL, J. 

THIS was an action for the breach of a covenant of quiet enjoyment, 
tried before his Honor, Noru~ood, J., at PITT, on the last spring circuit. 
The question made in  the cause arose upon the plea of the general issue, 
pleaded by both defendants, and the Act of 1715 (Rev., ch. 10, see. 7)) 
"concerning proving wills and granting letters of administration, and to 
prevent fraud in  the management of intestates' estates," pleaded by the 
defendant Haddock, and upon these pleas a verdict was taken subject to 
the opinion of the court, upon the following case: James Taylor by his 
will appointed the defendant Taylor and the testator of the defendant 

Haddock executors, and authorized them to sell his land. They 
(179) conveyed the land to the plaintiff by deed, i n  which they were 

stated to be "executors of James Taylor," and i n  which they 
"executors to James Taylor, in  consideration, etc., do give, grant, etc., 
the aforesaid bargained premises, together with, etc., and do by these 
presents forever warrant and defend the aforesaid land and premises to 
the said Robert Godley, his heirs, etc." The deed was dated 17 Septem- 
ber, 1814. The plaintiff took possession under it, and was evicted by 
paramount title on 1 June, 1828. William Haddock died in  December, 
1820, and the defendant, Frederick Haddock, proved his will in  Sep- 
tember following, and this suit was commenced in  February, 1829. 
Upon these facts his Honor, being of opinion for the plaintiff as to the 
plea of the defendant Haddock, but thinking that neither the defendant 
Taylor nor the testator of the defendant Haddock were personally 
bound by the covenant, set the verdict aside and entered a nonsuit, and 
the plaintiff appealed. 

Gaston for plainatiff. 
Hogg contm. 

HALL, J. Where an agent wishes to be excused from obligations or 
covenants into which he enters, he should affix the name of his principal 
to the deed. (Willces v. Back., 2 East, 142.) When he does not do so, 
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but only signs his own name as agent, he is personally answerable. For  
in  such case he undertakes for his principal. (Appleton v. Binks, 5 
East, 148.) H e  undertakes as agent, or as surety for his principal, that 
if the latter will not perform the contract he will answer for him in the 
manner stipulated. 

The case of Potts v. Lazarus, 4 N.  C., 180, seems to have been 
decided in  part upon the ground that public and private agents were 
subjected to the same liability. Of late, however, their obligations are 
considered to be very different, the first standing upon the principles of 
policy, the latter left to meet the contract as the law of the case shall 
decide. 

I n  the present case, i t  is true, the defendants could not have (180) 
signed their principal's name, but as other agents they could and 
did sign as agents or as executors, in  which case the rule is equally 
strong that they shall be bound as agents to the fulfilment of any con- 
tract into which they enter. I f  this should not be considered to be the 
case, such contracts or covenants would be mere nullities. For  the cove- 
nantees could have no remedy upon the covenants against the testator. 

This subject is so fully and satisfactorily examined in Sumner v. 
Williams (8 Mass. Rep., 162) that the best service I can render the 
subject will be to refer to it. 

I t  was also insisted for the defendant, Haddock, that he was pro- 
tected from the recovery sought by the plaintiff by the lapse of seven 
years after the death of his testator, before suit brought against him by 
the plaintiff, although the fact is that the cause of action bad not 
accrued until within seven years next before the action was brought. 
The Act of 1715 (Rev., ch. 10, sec. 7) the protection of which is claimed 
in  this case, is in the following words: "That creditors of any person 
deceased shall make their claim within seven years after the death of 
such debtor, otherwise such creditor shall be forever barred." T O  give 
operation to the act, there must not only be a creditor, but there must 
be a claim. What is a claim? I t  is defined to be a challenge by a man 
of the property or ownership of a thing, which he has not in possession, 
but which is wrongfully detained from him. (Plow., 359.) I t  is either 
verbal or i t  is by an action brought. I t  relates to lands or goods and 
chattels. (Shep. Ab. Claim, Jacob's Law Dict. Claim.) Johnson de- 
fines a claim to be "a demand of anything due; a title to any privilege 
or possession in the hands of another; a demand of anything that is  i n  
the possession of another." When the Legislature say that creditors 
shall make their claim within seven years after the death of the testator, 
they must have had in contemplation such a creditor as had a claim to 
make-such a claim as might be enforced in prcesemti. They did not 
mean a claim that might arise i m  futuro, which could not be enforced 
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until it did arise or accrue. By  an  equitable contruction of the 
(181) act, he must make his claim within seven years after i t  accrues. 

To require him to make it before would be to require of him an 
impossibility. 

The statutes of limitation generally begin to run after the cause of 
action has accrued. Chief Justice Abbott says in  Murray v. The E. I .  
Go. (7  Eng. C. L., 66), that "it cannot be said that a cause of action 
exists unless there be also a person in  existence capable of suing." Would 
not his Lordship have been equally orthodox if he had also said, 
although there is a creditor in  existence, yet if there is no claim or 
cause of action, the statute of limitation wlll not run. The Chief Jus- 
tice further observed in that case that the several statutes of limitation, 
being all in pari materia, ought to receive a uniform construction, not- 
withstanding any slight variations in phraseology, the object and inten- 
tion being the same. 

So in  the case of Jones v. Broclie ( 3  Murph., 594), i t  was held in re- 
gard to the statute of limitation, now under consideration, that if there 
was no creditor who could sue at  the death of the debtor, the statute did 
not begin to run. So I think, although there is a creditor, but no claim 
that can be enforced, the statute will not run until there is such a claim. 
From the account which is given of McLellan, v. Hill  (Conf. Rep., 479), 
in  Jones v. Brodie, I think it was rightly decided. But in  the printed 
report of it no notice is taken of the fact that the debtor died before 
the creditor. Nor does the judgment of the court seem to be based upon 
that circumstance. And so far as the reasoning in  that case is adverse 
to the opinion delivered in  Jones v.  B ~ o d i e ,  I do not subscribe to it. 
One reason given for the opinion of the Court in  that case was, that 
executors and administrators after seven years were obliged to pay over 
whatever assets remained in  their hands to the church wardens, or to the 
Treasurer of the State, for the benefit of creditors. My answer is, that 
i t  ought to appear that it was paid over. I f  i t  was not, it was answer- 
able to creditors. I f  it was paid over, i t  should not have prevented 
creditors from obtaining judgments; but it might have been a good 

reason for not fixing the executor with assets. 
(182) Certainly much consideration is due to the sanctity of contracts, 

provided they are within the pale of the law. A man may legally 
contract that he and his executors will indemnify a purchaser in case of 
eviction, which may not happen until many years after his death. H e  
may contract that a thing may be done after his death. He  may give a 
bond payable in ten years, and die the next day. 

The legislatures of the states are enjoined from passing any law 
impairing the obligation of contracts; and the alarm was taken in this 
State when the Legislature passed a law postponing the time for the 
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fulfillment of a contract. Jones v. Crittenden, 1 Law Rep., 385. How 
cautious, then, should courts be in giving judgment upon the construc- 
tion of an act of Assembly, which will cut them off from fulfillment 
altogether? I see nothing in policy which should lead to such a result. 
For if after seven years the executors or administrators have paid over 
the assets to the University, which is now authorized to receive them, 
instead of the church wardens and Treasurer of the State, they are not 
to be charged with assets. But the creditor is entitled to a judgment 
which will be his passport to a remedy against the trustees of the 
University. 

The statutes of limitation generally give a specified time to sue in. 
Creditors may avail themselves of i t ;  if they do not, they are barred. 
I n  the present case no time is given to sue i n ;  and the contract becomes 
a mere nullity. The obligation of it is totally impaired. 

RUFFIN, J., dissentiente: I retain the opinion on the Act of 1715, 
which I delivered in  Rayner v. Watford,  1 3  N.  C., 338, and I think the 
action against the executor of Haddock is barred. My reasons are so 
fully stated there that I need not now go into the question at length. 
I will only observe that the only term at which the statute makes the 
time begin to run is the death of the debtor. We have no power, I think, 
to interpolate the words, "if the creditor's action had then accrued," or 
'(seven years from the time the action shall have accrued, if i t  
shall arise after such debtor's death"; which is the reading the (183) 
senior members of the Court and the case of Jones v.  Brodie give, 
as being within its equity. Besides the objection of thus making addi- 
tions to the law, I have others to this interpretation. The act has no 
saving in  favor of infants or others. Now an infant lunatic or ferne 
covert is at  least as much an object of protection as an imprudent credi- 
tor, who trusts another seven years. This want of any saving shows i t  
was intended to make the time a conclusive bar in  all cases. But if the 
time is to run only against those claimants, who could claim, that is, 
bring suit, it will expose executors to ruin, by subjecting them to recov- 
eries, after they have delivered over all the assets. For there is nothing 
in the act to justify the payment of legatees, or to the wardens, until 
creditors are satisfied; since only such money as may remain after an- 
swering those demands is to be thus paid, and there is no provision for 
refunding bonds. Here again it is said that an equitable interpretation 
is to be made i n  favor of the executor, reciprocal to that. already made 
in favor of the creditor, and that the executor may, upon the plea of 
fully administered, show that the assets are not in  his hands, but those 
of the legatees or trustees of the University; but that if the executor yet 
retains them, it is just he should pay the creditor. I answer first, that 
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there is nothing in  the statute authorizing the inquiry into the state of 
the assets; secondly, that the act is a protection to the legatee, as well 
as the executor; thirdly, that i t  is also a protection to the heir, as well 
as the two former, and this construction repeals i t  as to legatees and 
heirs, because they can deliver over the assets to nobody, but must have 
them in their hands, unless exhausted by other creditors. Suppose a 
simple contract debt, or one in  which the heir is not specially bound, 
to fall due eight years after the death of the testator, and that the 
executor is sued, and the plea of fully administered is found for him 
upon this ground, that he has delivered over the estate a t  the end of 
seven years to the wardens; and then a scire facias to issue upon the 

judgment for the debt against the heir. Shall he be bound before 
(184) the personal estate is exhausted by creditors? Yet how is the 

creditor to get at  the personal estate? H e  cannot proceed at  law 
against the legatees or wardens. The heir is liable upon such a finding, 
by the express words of the Act of 1784, and in no other case but in  that 
of the insolvency of the executor, according to the Act of 1807. Yet he 
must pay the debt in  this case, without the insolvency of the executor, or 
the creditor's recovery will be fruitless; because there is no method of 
subjecting the personal assets in the hands which now hold them, that is 
to say, the legatees or wardens. 

For these reasons, my former opinion has been confirmed by reflection; 
and I have felt myself bound to express it. But in future I shall con- 
sider myself under an equal obligation to hold for law, what I under- 
stand, in  conference with my elder brethren, to'be their opinions. That 
is, that if the debt be due at  the death of the debtor, claim must be made 
within seven years from the death, otherwise both the heir and executor 
are discharged; and that if the action arise after the death of the debtor, 
suit must be brought within seven years from the time the action ac- 
crued, or the heir and executor will in that case also be discharged; and 
if the suit be brought against the executor within seven years after i t  
arose, but after the expiration of the seven years from the death of the 
debtor, and the executor hath, at  the time of the suit brought, not paid 
over the assets, he shall answer the demand; but if he hath paid them 
over, he shall have the plea of fully administered found for him. But 
how i t  will be with the heir in  this last case is yet to be determined, 
though I take i t  he is to be bound in case there be no personal estate in  
anybody's hands, provided he be sued by sci. fa. within seven years from 
the falling due of the demand, when that happens after the death of his 
ancestor; if he be sued within that time in debt on bond, in which he is 
named, whether there be personal assets or not. 

PER CURIAM. Judgment affirmed. 
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Cited: McKinder v. fittlejohrt, 23 N.  C., 74; Armistead v. Bozeman, 
36 N.  C., 121; Cooper v. Cherry, 53 N .  C., 326, 336; McKeithan v. 
McGill, 83 N.  C., 519; Rogers v. Grunt, 88 N. C., 444; Morris v. Syme,  
ibid., 456; L y n n  v. Lowe, ibid., 483; Andres v. Powell, 97 N .  C., 170; 
Brawley v. Brawley, 109 N. C., 527; Miller v. Shoaf,  110 N.  C., 323; 
Daniel v. Grizxcird, 117 N. C., 111; Copeland v. Collins, 122 N.  C., 623 ; 
Rhodes v. Love, 153 N.  C., 474. 

(185) 
CORNELIUS DOWD QUI TAM v. GIDEOK SEAWELL. 

1. In debt on the Act of 1778 (Rev., ch. 134) for marrying a couple without a 
license, if the writ demand £50, the penalty imposed by the act, and the 
jury find a verdict for S24.10, the sum to which the penalty is scaled, it 
is a variance for which the judgment will be arrested. 

2. In debt, the exact sum demanded in the writ need not be found by the jury, 
when from the nature of the demand it is uncertain. 

3. But where the contract, as stated in the declaration, fixes the amount due, 
the verdict must agree with the writ, or the judgment will be arrested. 

4. Not because a specific sum is claimed, but because there is a variance 
between the declaration and the proof. - 

5. The same principle applies to actions of debt on penal statutes. 
6. If the statute inflicts a penalty to be measured by reference to some uncer- 

tain standard, the verdict stands well with the declaration, although they 
do not agree. 

7. But if the penalty be certain, the very sum demanded by the writ must be 
found by the jury. 

8. Damages cannot be recovered in debt on a penal statute, but it is not error 
to demand them. 

DEBT, upon the statute prescribing the rules to be observed in  solemniz- 
ing the rites of matrimony. The writ demanded "fifty pounds, which he 
(the defendant) owes and unjustly detains, to his damage one hundred 
dollars, due for having solemnized the rites of matrimony between, etc., 
contrary to the act of the General Assembly in such case made and pro- 
vided." 

Upon nil  debet pleaded, the jury, before his Honor, Strange, J., at 
MOORE, on the last circuit, returned the following verdict, "that the de- 
fendant does owe the sum of fifty pounds, reduced by the scale to twenty- 
four pounds ten shillings." His  Honor, upon the motion of the defend- 
ant's counsel, arrested the judgment, and the plaintiff appealed. 
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N o  counsel for plaintiff. 
Winston, for defendant. 

RUFFIN, J. We think the decision of the Superior Court right, and 
that the judgment must be arrested. 

I t  is an action of debt for the penalty for marrying a couple without 
a license. The sum demanded is one hundred dollam, and the verdict is 
for twenty- four pounds t e n  shillings. The Act of 1778 (Rev., ch. 134)) 
gives a penalty of fifty pounds, which, when scaled, amounts to the sum 
found by the jury. 

I t  was formerly thought that the action of debt, being for an entire 
thing, could not be maintained unless the exact sum-neither more nor 
less-was recovered. This is not now so considered, nor has been for a 
long time. And the rule is, that i n  actions where from the nature of 
the demand the true debt is uncertain, i t  may be alleged to be large 
enough to cover the real debt, and there shall be a verdict according 

to the truth, and judgment thereon. Hence, i n  debt on simple 
(186) contract, the declaration is good although the sums demanded in  

several counts do not amount to or exceed the sum demanded in 
the writ, or the recital of it in  the beginning of the declaration. Mc- 
Qui l t in  v. Coz ,  1 H.  Bl., 249; Lord v. Houston,  11 East, 62. And in 
A y l e t t  v. Lowe, 2 B1. Rep., 1221, i t  y a s  held that upon a verdict for £100 
in  debt for £200, on a mutuatzcs, there should be judgment for the plain- 
tiff. And so, too, in  debt on a specialty, if the deed does not of itself 
show the certainty of the whole demand, but the extent is matter of proof 
aliunde, the verdict may be according to the truth, and if it be within 
the sum demanded, there shall be judgment for the plaintiff; as in 
I n d e d o n  v. Crips, 2 Salk., 558; 8. c., 2 Ld. Raym., 814, which was debt 
on a bond, whereby the defendant obliged himself to pay the plaintiff 
£35 for every hundred stacks of wood, and he averred that he delivered 
a certain number of hundred and one-half, which came to £182.10. 
Upon demurrer, it was held that there could be no apportionment on this 
contract for the half hundred, and therefore the plaintiff could not have 
judgment for that;  but i t  was further held that he might remit that, 
and have judgment for the rest, because the debt might be more or Iess 
by matter extrinsic of the deed, and therefore there was no variance 
between the deed and the verdict. And this observation shows the true 
rule; namely, that where the sum demanded is shown in the declaration 
to be on a contract or other matter, which in itself conclusively fixes 
the amount due thereon, then the recovery must agree with the demand. 
F o r  the debt on that contract is that or nothing. This is not because in 
debt a sum in. fiumero is claimed, but for the more substantial reason that 
if the recovery of more or less were allowed, there would be a variance 
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between the allegata and probata, and the declaration would convey to 
the defendant no information of the cause of action. Where the verdict, 
therefore, may stand with the contract set forth in  the declaration, and 
both be true, there shall be judgment. Where the verdict cannot be 
made to accord with the contract, there cannot be judgment, as in 
debt on bond for £100, a verdict for $100 is not good, because it (187) 
could not be for the debt created by the specialty sued on. I t  is 
the same upon any written instrument, as upon a bond; if i t  be declared 
on as a writing, constituting in itself a substantial contract, as a promis- 
sory note. I t  is not the instrument described, and therefore cannot be 
received in evidence. 

The same principles apply to actions of debt for penalties given by 
statutes. As in  every case, the declaration must set out the matter, 
whether of contract or law, whereby the demand arises; so in these 
actions the plaintiff must show a statute giving the penalty demanded 
by him, and charge the acts which show the defendant to be guilty of the 
offense within the statute. These allegations are indispensable to enable 
the defendant to know for what he is sued, and to protect himself by 
plea in  another action for the same matter.. Anciently the statute was 
set out at  full length. That was relaxed, and stating it by its title was 
then allowed. Afterwards, a general reference to i t  by alleging the 
particular penalties given thereby, and concluding "against the form of 
the statute,'' was held sufficient, upon the ground that the court was 
bound to take notice of all public laws, and that the particular statute 
was sufficiently identified by the statement of the penalty, and of the 
acts forbidden by it. But certainly there must be some description of 
i t ;  and if there be no reference to it, the declaration is bad. Scroter v. 
Harrington, 1 Hawks, 192; Myddleton c. Wynn, Willes, 599. 

I f ,  however, the statute itself give an uncertain penalty, or a penalty 
to be measured by reference to some uncertain thing, then the sum 
demanded is not conclusive on the plaintiff; but he may recover accord- 
ing to the certainty made by his proof, because he can do no more 
towards a more definite description of the statute, or of the debt. I n  an 
action, therefore, for subtracting tithes against the statute 2 and 3 Ed., 
6, which gives the treble value, the judgment shall be according to the 
verdict, though different from the sum demanded. Pemberton v. Skel- 
ton, Cro. Jac., 498. The Court says there that the ~ ~ a r i a n c e  is no 
objection, because the statute gives no certain sum, but only so (188) 
much in  reference to the value, and the value cannot be positively 
estimated until i t  is done by the jury themselves. And the judges dis- 
tinguish that case from an action grounded on a specialty, in which the 
certainty of the debt appears, and from an  action grounded on a statute 
which gives a sum certain, in both which the precise sum must be 
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demanded. This last position is, to be sure, but a dictum in  that case, 
but it is the point of the decision in  Cunningha,m v. Bennett, 1 Geo., 
1 C. B., stated by Xr .  Justice Buller in his Nisi Prim, a book of much 
authority. There it $as held that a penal action could not be for less 
than the penalty given by the statute, and though the plaintiff had a 
verdict, judgment was arrested. I conclude, therefore, that ~vherever 
a statute gives a certain sum in numero, that exact sum must be de- 
manded, else i t  cannot be taken to be the penalty given by thai statute. 
Here the declaration conforms neither to the Act of 1741 nor that of 
1778. The former gives £60 proclamation money to the use of the 
parish, or by the -4ct of 1777, to that of the county. The latter gives 
£50, scaled to £24.10, one-half to the informer and the other to the 
county. Consequently, the judgment must be arrested for this reason. 

The other objection, that damages are demanded, is not a good one. 
They cannot be recovered, but it is not error to demand them. The case 
of Frederick v. Lookup, 4 Burrows, 2018, shows this, for the judgment 
was reversed only as to the damages assessed, and affirmed for the debt, 
which was the penaltx. - 

PER CURIAM. Judgment affirmed. 

Cited: Skinner ?I. Noore, 19 N.  C., 154; Lash v. Zigler, 27 N. C., 
710; McAlister v. McAlister, 34 X. C., 187; Lowe v. Schenck, ibid., 310. 

DEE EX DEM. OF THE TRUSTEES OF THE UNVERSITY v. JOSHUA 
MILLER. 

1. The treaty of 1782 between the United States and the Ketherlands provides 
that the subjects of either party may dispose of their effects by testament, 
and that their heirs shall receive such succession ab intestato, although 
not naturalized: It was held that the word effects includes real as well 
as personal estate. 

2. An alien can hold lands against the sovereign, until his estate js divested 
by an inquisition ascertaining his alienage. 

3. The sovereign cannot seize lands and prove thealienage in pais upon the 
trial of an ejectment. I t  can be proved only by an office found. So in 
cases of forfeiture for felony, the record of the attainder of the tenant 
must be produced. 

4. A native-born child of an alien succeeds as heir where the estate of the 
ancestor has not been divested by an office found in his lifetime. An 
office found after his death does not affect the estate of the heir. 
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5. The law will not cast an estate upon one who cannot hold it; and for this 
reason an inquest of office is not necessary to prevent an alien from 
succeeding to an estate. 

6. Courts cannot judicially notice what treaties with foreign countries are in 
force. The question must be determined by the executive. 

7. If  the heir be unable to take by reason of any disqualification, which is not 
personal, as by his alienage, the next in degree succeeds, to prevent an 
escheat. But where the disability is personal, as by an attainder, the 
next in degree cannot succeed, but the estate will escheat. 

EJECTMENT, in which the lessors of the plaintiff claimed the lands in  
dispute as being late the property of Catharine Haslin, who had died 
without leaving heirs, and in order to determine the question 
between the parties, the following facts were submitted to the (189) 
court in the form of a case agreed: 

Wilson Blount being seized in  fee of the land in question, on 25 Feb- 
ruary, 1799, conveyed i t  to Edward Kean, upon trust that Kean should 
at  any time, upon the request of John Haslin, of Demerara in  South 
America, or of Catharine H. Haslin, wife of said John, in  case she 
should survive her husband, convey the same in  fee simple to persons 
qualified to take, hold and transfer lands in  this State, as the said John, 
or as the said Catharine surviving him, should appoint. John Haslin 
died in March, 1804, and Edward Kean shortly thereafter, leaving two 
infant children, his heirs at  law. Catharine H. Haslin was born in  
December, 1757, within the dominions and a subject of the United 
Netherlands, and on 21 May, 1805, being then in  the United States, was 
naturalized as a citizen of the United States, if the following document 
conclusively proves such naturalization : "To all to whom these presents 
shall come: be it known, that i t  appears to the justices of the Justices 
Court in and for the city and county of New York, at  the city hall of the 
said city, that on 21 May, AD. 1805, Catharine Henrietta Haslin was 
naturalized in the Justices Court of the said oity, as appears from the 
records of the said court, and that a true copy of the certificate of such 
naturalization was granted on the day and year aforesaid"; which cer- 
tificate is the only evidence that Catharine H. Haslin ever was natural- 
ized. Directly after 21 May, 1805, the said Catharine H. Haslin re- 
moved to France, and there resided until her death. Soon after her 
arrival in ~ r a n c e ;  the said Catharine H. Haslin made an appointment, 
whereby she required the heirs of Edward Kean to convey the premises 
in  dispute to herself in fee. The heirs of Kean not conveying according 
to this appointment, the said Catharine H. Haslin instituted a suit in 
equity against them, and in  October, 1818, obtained a decree whereby 
the surviving heir of Kean was directed, within six months after 
his arrival at  full age, to convey the said land according to the (190) 
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said appointment, unless, upon being serred with a copy of the decree, 
he should show cause to the contrary, and by the said decree the said 
Catharine was put immediately in  possession of the said lands. 

On 4 August, 1819, the said Catharine, at Paris in France, being then 
possessed of valuable effects in  France, made her last will i11 vriting, 
with the solemnities necessary to pass land in  North Carolina, and 
thereby devised, with the exception of some small pecuniary legacies, all 
her property to Ann Caroline, wife of Francis Gilbert Lefebre, whom the 
said Catharine had adopted as her daughter according to the laws of 
France, and in January, 1821, died without having altered or revoked 
the said will. 

Ann Caroline Lefebre was born in  the year 1787, within the dominion 
and a subject of the United Netherlands, resided in  Demerara until the 
death of John Haslin, accompanied Catharine H. Haslin to the United 
States in  the year 1805, and in  the same year removed with her to 
France, where, on 5 July, 1807, she married Francis Gilbert Lefebre, a 
native subject and domiciled inhabitant of France. Ann Caroline 
Lefebre, from the year 1805 to her death, was domiciled in  France. 

On 21 December, 1820, Thomas Kean, the surviving son of Edward 
Kean, having attained his full age, and being required under the before- 
mentioned decree, duly conveyed the premises in  dispute to Catharine H. 
Haslin. 

At  the death of the said Catharine H. Haslin there mas living at 
The Hague, in the kingdom of the Netherlands, an only sister of the 
said Catharine, Elizabeth Mary Van Hommel, who was born within 
the dominion and a subject of the United Netherlands. But the said 
Catharine left no relative who was a citizen of the United States. I n  
April, 1825, Ann Caroline Lefebre died, leaving two children, her issue 
by her said husband, who mere born in  France, have ever resided and 
still reside there. The said Ann Caroline also left her surviving a 

brother, Johannis William Laurisant, who was born within the 
(191) dominions of the United Netherlands, and is yet living a subject 

of the king of the Netherlands, but the said Ann Caroline left no 
relative who was a citizen of the United States. The case then stated 
the various changes of government which had taken place in the United 
Netherlands, which it is unnecessary to present, and proceeded as fol- 
lows: The treaty concluded at The Hague, on 8 October, A.D. 1782, 
between the United States of America and the States General of the 
United Netherlands, is regarded by the executive authorities of both 
countries as being in full force between the United States and the king 
of the Netherlands. The convention of navigation and commerce, con- 
cluded at Washington on 24 June, 1822, is the only treaty between the 
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United States and the king of France, which is considered by the execu- 
tive of the United States to be in force. 

I f  upon these facts the lessors of the plaintiff had title at any time 
before 1 May, 1825, judgment was to be entered for the plaintiff; if 
otherwise, for the defendant. 

His  Honor, Martin,  J., at CRAVEN, on the spring circuit of 1828, at 
the request of the counsel, and to enable the cause to be brought to this 
Court, gave judgment pro forrna for the plaintiff, and the defendant 
appealed. 

The case was argued at June Term, 1831, by 

D e v e ~ e u x  for plaintiff. 
Gaston, for defendant. 

HENDERSON, C. J. The trustees claim the land in question as an 
escheat upon the death of Catharine Haslin without heirs, and they 
insist that the certificate of naturalization which Mrs. Haslin has ob- 
tained does not prove that she has been naturalized under the law of the 
United States. To me that question appears immaterial. I f  she was an 
alien, and so continued until her death, she was capable of acquiring by 
purchase and holding real estate against all but the sovereign, and even 
against the sovereign until her estate was divested by an  office found, 
establishing the fact of her alienage, or by some sovereign act 
declaring that fact, as by an act of the Legislature, or by seizing (192) 
these lands ( in  the same capacity), as forfeited by it, and perhaps 
by other means. But i t  is clear that the sovereign cannot seize these 
lands, and upon the trial  of an action for them prove the alienage by 
parol, or other evidence i n  pais, as is attempted to be done in  this case. 
As well might the State bring an action for the lands of a citizen, 
alleging that he had forfeited thsin for felony, and on the trial prove by 
witnesses that he had committed murder, and thereby forfeited his 
estate; whereas it is the well established law that a felony can be proven 
by a record of his attainder only, which is an office found establishing the 
fact. But  there is another and equally strong ground to resist such an 
attempt. Mrs. Haslin is now dead, and the law has cast the estate upon 
her heirs, if she has any, and their estate cannot be divested by an 
office now found establishing her alienage, or proving the fact in  any 
other manner. For, suppose she had left a child born within the United 
States? Can there be a doubt that it would have succeeded to these 
lands as her heir? I n  fact, the plaintiffs claim this estate because she 
left no heirs at  her death. Without that being the case, there can be no 
escheat, as it is out of the question to claim the land as forfeited by 
reason of her alienage, both for want of an inquest of office and from 
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the fact that she died seized. I say they affirm that she died without 
heirs, as an escheat arises only on the death of the tenant without an 
heir, or what is the same thing, an heir qualified to take. But in this 
case the lessors of the plaintiff go further, and affirm that she was quali- 
fied to take and hold lands according to the laws of the State, for to such, 
and such only, was Kean, by the power in the deed from Blount to him, 
authorized to convey. And although there is nothing like an  estoppel in 
this case, as the lessors of the plaintiff were not parties nor privies to the 
deed, nor parties to the suit, in which it was decreed that Eean's heirs 
should convey to Mrs. Haslin, yet they affirm both these facts by claim- 

ing these lands as an escheat for want of heirs to Mrs. Haslin. 
(193) For, as was said before, the estate did not  pass t o  her, if she was 

incapable of receiving it under the power in Blount's deed. And 
therefore it remains in  Eean. I t  would be the same thing in a deed not 
made under a power. For if there is no grantee capable of receiving a 
thing attempted to be granted, i t  remains where it was. But where the1 
heirs come to claim as heirs, if they are aliens, there needs no office found 
to ascertain that fact. They must show their capacity to take and hold. 
The want of it need not be shown, for the law will not cast an estate on 
him who cannot hold i t  against all, even against the sovereign. 

This brings before us the construction and effect of the treaty with the 
States General of the United Netherlands, made in the year 1782. I 
need not state the various revolutions and changes which that govern- 
ment has undergone, and its present form, nor attempt to support by 
reasoning why treaties are, or ought to be, binding upon the people of 
the same countries, although both or one of the governments have under- 
gone revolutions or changes. This does not belong to this department 
of the government. We can know our exterior relations only through 
that branch or organ of the government appointed by the form of i t  to 
represent and act for us with foreign powers. The case states that that 
organ or department of the government still considers the treaty as 
binding on us, and, of course, on the people of the other contracting 
party. 

The next question is the effect of that treaty on the case. By the sixth 
article it is provided that the subjects of either party may dispose of 
their effects by testament, donation, or otherwise, and their h e i ~ s ,  sub- 
jects of one of the parties, shall receive such successions ab intestato, 
even though they have not receive$ letters of naturalization. And if the 
heirs to whom such succession falls shall be minors, their guardian or 
curator may govern, direct, and alienate the eljCects fallen to such minors 
by inheritance. If this case rested on the meaning to be given to the 
word effects, even without a context, I should think, being found where 
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it *is, in a treaty between powers having no common technical 
terms, in  fact, not a common language, that it included things (194) 
immovable as well as movable. I n  the first place, the instrument 
is to receive an extended and liberal construction; not like the contract 
of individuals, where nothing is presumed to be granted, but what falls 
plainly within the words of the grant. But in this case, unless the 
meaning of the word be extended to things immovable, nothing at  all is 
granted by the word effects. For, by our law, alienage is no objection to 
the acquisition of movables in  any way, either by purchase or succession 
a b  intes tato .  And so I presume i t  is in  the States General. I f  not, to 
obtain i t  by pretending to grant something in  lieu of it, when in  fact 
nothing was granted, is a trick which I would not, even in argument, 
impute to our negotiator. But taken with the context, I think there 
cannot be a doubt. The words succession a b  intes tato  are a well-known 
term of the civil law; a law on which the laws of continental Europe may 
be said to be based. By that law i t  includes succession to immovable as 
well as movable estates. And to use terms which by this almost uni- 
versal law would give to our citizens the right to succeed to immovable 
estates, and deny it to them by any restricted sense, to which we might 
confine the terms, is not presumed to have been the intent of either 
party. I say to give to our citizens, because if the civil law prevails i n  
the Netherlands, and I presume i t  does, i t  would do so. But why nego- 
tiate in  the terms of the laws of the Netherlands, and not in the terms 
of our laws? The answer is, our laws are peculiar to us, and the 
English-the civil law, common to all continental Europe. But there 
are terms in  the context which, even in  our law, would give to this word 
effects an immovable character. I n  the civil law, he who succeeds to 
the estate of a dead man, either movable or immovable, is called heir. 
By  our la@, the term is confined to him who succeeds to his immovable, 
or rather real estate. By the civil law, inheritances embrace movable as 
well as immovable estates. By our law, the term is confined to immova- 
ble estates; at  least, i t  does not embrace what we call chattels. But i n  
the treaty, both the word heirs  and the word inheri tances  are used. 
How shall they be understood, according to our laws, or theirs? (195) 
I f  by our laws, and goods only are to be included, we shall have in 
our legal phraseology, new, to be sure, he i r s  c laiming rnoltey a n d  other  
personal goods descending ffrom t h e i r  ancestor as  the i r  inheri tance.  I t  i s  
very plain, I think, that i t  was intended to embrace all kinds of prop- 
erty by the treaty; and, therefore, the lands in question are embraced by 
it. Effects descending by inheritance must include land. 

The case further states that after the said Catharine Haslin had 
appointed that the heirs of Xean should convey the lands in  question to 
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her, she removed to France, and devised to Anne Caroline Louisa, whh 
some trifling exceptions, all that she possessed or should possess at  hey 
death. That after the making of the will, the heirs of Kean conveyed to 
Mrs. Haslin the legal estate in  the lands in  question, and that Mrs. 
H a s h  afterwards died. That Anne Caroline Louisa was born within 
the dominion of the United Netherlands. That Mrs. Haslin, in France, 
where they both resided, adopted her as her daughter and heir according 
to the laws of France. That the said Anne Caroline married, and was 
domiciled i n  France. That she died after Mrs. Haslin, leaving two 
children, born in France, who are still alive. That Mrs. Haslin left 
surviving her an  only sister, residing at  The Hague, born in t6e United 
Netherlands, and a citizen thereof. 

An intricate question, intended to be presented, does not arise for two 
reasons, which I will presently give. The question is, whether a child 
of a Netherlander, who was born in  France, is within the protection 
either of the French treaty or the Dutch treaty, or both combined, and if 
either, which? For Anne Caroline Louisa, the adopted daughter and 
devisee of Mrs. Haslin, was a Netherlander, married and domiciled in 
France, where she had two children, and died. This question is not 
presented, for Anne Caroline Louisa did not take these lands by devise, 
as at  the date of the will Mrs. Haslin had no estate in  them. She had 

only a right to call for an estate. And at the time of her death, 
(196) she had obtained the legal estate from the heirs of Kean. If the 

estate had remained as it was at the date of the will, that is, a 
right in  Mrs. Haslin to call for it, it would have passed; that is, a 
right to call for it would have passed to the devisee. The estate being 
changed at Mrs. H a s h ' s  death, neither passed; not the first, for it was 
extinguished by the deed; not the last, because it was not in Mrs. Haslin 
when she made the will. I f  such reasons as these satisfy thd makers of 
the law, i t  is not for me to complain. I t  would disgrace those who are 
emphatically called lawgivers. But the law is so written, and I cannot 
alter it. The other reason is, that the plaintiffs are not interested in 
the question, nor were they in the other. For if the French children of 
Anne Caroline do not take, the Dutch heirs mill. For  an alien child 
does not exclude a more remote heir. I t  is the heir who can, and not 
h e  w h o  cannot take,  which excludes another heir. When I say can, I 
mean who once could. H e  who once could have taken, but loses his 
capacity by a personal disqualification, does exclude others, as an at- 
tainted son excludes a brother, or an elder attainted son excludes a 
younger son. But not so with those who never could take. I t  is there- 
fore unnecessary to consider this, or any other question as to who is the 
heir of Mrs. Haslin. For the plaintiffs have no interest in them. I f  
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she had any heir, i t  excludes them. As i t  appears that Mrs. H a s h  left 
a sister, a subject of the States General, and as by the treaty the sister 
is heir to her, if no other is found, Nrs. Haslin is not dead without 
heirs capable of succeeding to her estate in  these lands. There is, there- 
fore, no escheat, and the plaintiffs are not entitled to recover. 

Although our lexicographers, and Dr. Johnson at their head, give to 
the word ef ects the meaning of things movable, yet one of the instances, 
which he adduces to show that the word is used according to his exposi- 
tion, proves, I think, the contrary. 

"Shall I lose the effects for which I did the murder, 
N y  crown, my own ambition, and my queen." 

By the word crown the speaker meant not the crown or cap, which 
encircled his brow, but the realm over which he reigned. However this 
may be, by the words of the treaty the; effects are the inheritances 
which are to descend to the heir. This gives to the word a mean- (197) 
ing which cannot be misunderstood. 

Lord Coke, in treating of the capacity of grantees, says that prima 
facie all can take and hold estates, but some oan take and cannot hold, 
some can take and hold until the estate is divested, and some cannot 
either take or hold. Of those who can take and cannot hold is an at- 
tainted person. H e  takes, but imtanfer the estate is i n  the king. An 
alien can take and hold until office found. I n  both these cases, the 
estate passes out of the grantor, and becomes vested in  some one; while 
a monster, not having human shape, can neither take nor hold, and is not 
recognized as a human being. The grant might as well be to a horse, 
or any of the brute creation. I n  such case, the estate never passes from 
the grantor. I t  remains where it was. So it is, I believe, with a person 
professed, who is dead in law. He  may make his executor, and his 
estate descends on his heirs. But why argue this point? The plaintiffs 
themselves affirm it. For if Mrs. Haslin did not take, the estate is still 
in Kean's heirs. I f  so, they have no shadow of right. I f  Mrs. Haslin 
took the lands, they descended to her heirs, whether pointed out by the 
common or statute law, or by treaty. The only effect the treaty has, or 
was intended to have in  such case, was to do away the objection of 
alienage, not to prescribe to us who should be the heirs. I f  a Dutch 
subject was to die now owning lands in  this State, those who are his 
heirs under our Act of 1808 mould succeed; not those who would have 
succeeded by the common law in  1782, when the treaty was made; nor 
those who are his heirs by the Dutch law. These observations are made 
in opposition to the claim of Anne Caroline, the adopted daughter, and 

169 



I N  T H E  SUPREME COURT. [ I 4  

he i r  by  t h e  laws of France.  But th i s  question, a s  h a s  been said before, is 
immaterial  to  t h e  plaintiffs. F o r  any heir  wil l  exclude them, a n d  t h e  
adverse claims of t h e  others a r e  no t  now i n  litigation. 

PER CURIAM. Judgment  reversed. 

Cited:  Roucho v. Williamson, 26 N. C., 147; In, r e  TTolfe, 185 3. C., 
566. 

RICHARD GRIST, ADMINISTRATOR OF DANIEL CAMPBELL, v. WILSON B. 
HODGES, EXECUTOR OF HENRY CLARK. 

1. One having title t o  land, par t  of which is  under cultiwtion, and part in 
woods unenclosed, is taken to be in actual possession of the whole tract. 

2. Although the rule of damages upon an eviction from a particular estate 
may differ from that  upon a n  eviction of the fee, yet where the deed 
conveys a life estate, and the whole interest was lost without any enjoy- 
ment by the vendee, he is  entitled to recover his purchase money and 
interest. 

3. The mere existence of a better title, without an eviction under it, does not 
entitle the bargainee to recover upon a covenant of quiet enjoyment. 

4. But the existence of a better title, accompanied with actual possession, 
is a breach of a covenant of quiet enjoyment in a deed executed after the 
possession commenced under that  ti t le; and the bargainee need not bring 
a n  ejectment to  entitle himself to recover. 

5. Where the vendee is evicted in  his lifetime, a n  action for  this breach of 
the covenant of quiet enjoyment is properly brought after his death, by 
his executor, and does not descend to the heir. 

6. Where the verdict exceeds the amount of damages laid in the writ, it is 
fatal in arrest of judgment, unless the plaintiff remit the excess. 

7. But by the Acts of 1790 and 1824 (Rev., chs. 318 and 1233), the plaintiff 
may in this Court amend his writ. 

8. By the Act of 1824, this Court is bound to permit amendments which would 
be of course in the court below; but i t  is  not authorized to direct them 
to be made in the court below, nor to make any but such as  a re  necessary 
to  support the judgment of the Superior Court. 

9. None can be permitted here which would affect the judgment below, or 
upon which ordinarily a new plea is admitted. 

10. Notwithstanding the d ic tum in DozvelZ a. Valzmoy, ante, 43, verdicts which 
a re  defective in form, from the misprision of the clerk, will be corrected 
in  this Court, if the substance is intelligible. 

11. Defects which require a n  actual amendment, and which are not cured by 
the statutes of jeofail can be amended only upon the payment of all 
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costs. And where the amount of damages laid in the writ was increased, 
the amendment was permitted upon these terms, HENDERSON, C. J., 
dissextiente. 

(The case of Coble v. WelFborn, 13 N. C., 388, approved.) 
, 

THIS was an action for the breach of a covenant of quiet enjoyment 
in  a deed from the testator of the defendant to the intestate of the plain- 
tiff, conveying to the latter an estate for life in  two hundred acres of 
land. The breach assigned mas the eviction of the bargainee from 
ninety acres of the land by one Wingfield, under a better title thap that 
of the bargainor. Upon n o n  eut f a c t u m  and performance! pleaded by the 
defendant, the case was, that at  the execution of the deed Wingfield was 
in  the actual possession of a part of the land, having i t  under fence, and 
that he had title not only to that part which was in his actual possession, 
under cultivation, but also to some adjoining i t  in woods, amounting 
altogether to ninety acres; that the intestate of the plaintiff, in  his life- 
time, commenced an action of ejectment against Wingfield, in which he 
failed, in  consequence of the better title of Wingfield. 

I t  was contended for the defendant: 
1. That the evidence offered did not prove an eviction, as the bargajnee 

never had been in  possession. 
2. That as to so much of the ninety acres to which Wingfield had title 

which was not enclosed, the plaintiff could not recover. 
3. That if Wingfield was in actual adverse possession of any part of 

the land at  the execution of the deed, the plaintiff could not recover for 
an eviction of his intestate thereupon by the person having a 
better title thereto, although the intestate had a good title under (199) 
the same deed to other parts of the land therein described. 

4. That the conveyance being for a less estate than a fee, the ruIe of 
damages was not the original purchase money and interest. 

5. That the action ought to have been brought by the heir of the 
intestate, and not by his personal representative. 

His  Honor, Donmell ,  J., charged the jury that if they were satisfied 
that Wingfield was in  possession of the ninety acres, under a valid title 
at  the execution of the deed, and cultivating a part of it, which was 
enclosed, and that he had succeeded in  the ejectment brought by the 
plaintiff's intestate, by setting up his valid title, this was in  law such a 
disturbance of the possession of the intestate as would entitle him to 
recover in  an action upon the covenant of quiet enjoyment, contained in  
his deed; and further, that the present action was properly brought by 
the personal representative; and that the rule of damages for the breach 
of a covenant of quiet enjoyment in  a deed conveying a life estate was 
the same as that in a deed conveying the fee. 
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The jury returned a verdict for the plaintiff, and assessed his damages 
at  $2,334, and the defendant appealed. 

(200) Gaston for plaintif. 
J .  H. Bryan for defendant. 

RCFFIN, J. All the cases cited for the defendant upon the point of 
eviction, except one, are those where the bargainee was in possession, and 
fall within the hard rule which this Court was constrained to adopt in 
Coble v. Wellborn, 13 N.  C., 388. The existence of an encumbrance, or 
the mere recovery in  a possessory action, under which the bargainee has 
not actually been disturbed, are held, for technical reasons, not to be 
breaches of a covenant for quiet possession, or, in  other words, of our 
warranties. But that is a very different case from this, in which the 
bargainee never in fact was in possession, but was kept out by the pos- 
session of another, under better title, existing at  the time of the sale and 
deed, and ever since. The case of Xortz v. Carpenter is of the same 
character. But it is distinguishable from the present, for there had 
been no attempt in that case to get possession. Here there was, by 
ejectment. I do not, however, think that was necessary, but the exist- 
ence of a better title, with an actual possession under i t  in another, is 
of itself a breach of the covenant. I t  is manifestly just that i t  should 
be so considered, for otherwise, the covenantee would have no redress 
but by making himself a trespasser by an actual entry, which the law 
requires of nobody, or by bringing an unnecessary suit, for the event of 
that suit proves nothing in the action on the covenant. But upon purely 
legal grounds i t  is so. For, as between the bargainor and bargainee, the 
Iatter is in by force of the statute of uses. I t  is upon that idea that the 
legal title is acquired by a deed of bargain and sale. I t  passes the use, 
and the statute carries the possession. I t  is so in  the conveyance by 
lease and release. There must be a possession for the latter to operate 
on. But i t  is not an actual possession; at least, the actual entry need 
not be proved. The statute transfers the possession, and the lessor can- 

not say it was not actual for the purpose of defeating his subse- 
(201) quent release. As between the parties, then, the bargainee is, on 

strict principles, in ;  but if there be in  reality an adverse posses- 
sion, he can only be held to be in for an instant, for there will be no 
implication against the truth further than is necessary to make the deed 
effectual for its purposes. I f  such adverse possession be upon title para- 
mount, then there is an eviction of the bargainee eo instarnti that the 
possession conferred by the statute takes place, for the eviction need not 
be by process. Upon general reasoning, therefore, I conclude the case 
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is for the plaintiff on this point. But there is a case in the Supreme 
Court of the United States directly in point. Duvall v. Craig, 2 Wheat., 
45. This was also one of the questions decided in  the famous case of 
Ricketts v. Dickens in this State (1 Murph., 343). 

There can be no doubt but Wingfield's possession is coextensive with 
his title, he being in the actual possession of part. H e  could have main- 
tained trespass for an entry on the wood land. Whatever may be the 
rule for damages upon an eviction from a particular estate, after the 
expiration of a part, this case cannot form an exception to the general 
rule, because the whole interest was lost, and there was no enjoyment. 

The last exception stated in the record is, that the action ought not to 
have been brought by the executor, but belongs to the heir. This is 
contrary to well settled law. The case of Lucy v. Livingston, 2 Lev., 26, 
and 1 Ventris, 175, established that for a breach in the testator's time 
the executor and not the heir is to sue, because as no estate in  the land 
descends to the heir, there is nothing in him to which the covenant can 
attach itself, and the demand had become a personal thing in  the testator, 
and so goes to the executor, who represents the person. The case of 
Kingdom v. Xottle, ubi supra, has been cited to the contrary. I t  is to . be observed that it is directly opposed to the cases of Hamilton v. Wilson, 
4 Johns. Rep., 72, and Berilnet v. Irwin, 3 id., 363. But if it were not, 
it is distinguishable from the case at  bar. This is an action on a 
covenant for quiet possession, where there has been an eviction (202) 
and the possession lost in  the lifetime of the bargainee. Every- 
thing, then, was gone before either the heir or the executor could claim, 
except the right in  one of them to recover damages, which right, for the 
reasons given in Lucy v. Livingston, comes to the personal representa- 
tive. Kingdom v. Nottle was on covenants of seizin and of a right to 
convey. I t  is true this is broken as soon as made, if the "ovenantor 
had no title, and for that reason i t  would seem that the executor ought 
to sue. And so I should think he certainly ought, if that be the only 
'covenant in  the deed, and there be a total defect of title, so that nothing 
passed under the deed. But if there be other covenants, as, for example, 
for quiet possession, and some estate or interest did pass, i t  may make 
a difference. For the bargainee may choose to keep the estate, such as 
it is, and rely upon his title becoming good by matter subsequent, rather 
than treat his own title as defective, while he is enjoying under it. And 
where the ancestor has not himself elected to treat his title as bad, but 
on the contrary to depend on the other covenants, and to let i t  descend, 
or devise i t  as good, i t  would seem reasonable that the executor should 
not be permitted to interfere with the claims of the heir or devisee, 
without showing a special damage to the personal estate. This is what 
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I suppose Lord Ellenborough might have meant by saying, the declara- 
tion by the executor ought to show some special damage to the testator 
in his lifetime. I t  then becomes a personal demand to the extent of 
that damage. But if the testator treats i t  as an estate in possession, and 
will not consider the breach of covenant as destructive of his estate, nor 
give the latter up for the damages which he might claim on the former, 
I do not see that the executor can exercise that power against the heir 
or devisee, or (for i t  would go thus far)  even against an alienee. The 
executor ought not to make that personalty for his own benefit, which 
the testator disposed of as realty, unless there be no method by which 
those who claim it in the latter character could obtain redress for the 
final loss of the estate. But here, in  a case of covenant for quiet 

possession, broken in  the testator's time, the whole loss is then 
(203) incurred, and there can be nothing but damages had, and they, of 

course, attach to the person. 
Another objection is taken here upon the matter appearing in  the 

record. The damages are laid at $1,500, and found in  the verdict to be 
$2,334. This is fatal in arrest of judgment, unless the plaintiff be 
allowed to remit the excess, or unless an amendment can be made enlarg- 
ing the sum in the declaration. The plaintiff does not offer to remit, 
but moves for leave to make the amendment. This motion is founded 
on the Acts of 1824 (Rev., ch. 1233) and 1790 (Rev., ch. 318). Cer- 
tainly there is no other foundation for it, for under the English statutes 
of amendment it has always been held that there must be something to 
amend by. But it is plain from the words of the Act of 1790 that 
a*ny thing may be amended a t  any time, introduced in  the latter part of 
the section, after the enumeration of many particular instances in  which 
amendments should be allowed, that the Legislature intended amend- 
ments to b i  made in  the most liberal manner possible. The expressions 
seem to have been used, in a spirit of impatience at  the reluctance of the 
courts to allow amendments, and as was expressed by Chief Justice 
Taylor; in  Grandy v. Sawyer, were designed to overcome the remaining' 
scruples of the courts. I n  the interpretation of the act there has been a 
latitude correspondent to its terms. Writs have been amended by strik- 
ing out defendants (McClure v. Burton, 1 Law Repos., 472)) and by 
striking out some plaintiffs and inserting another. Grandy v. Sawyer, 
2 Hawks, 61. Declarations have been amended after a special demurrer 
(Davis v. Evam, 1 L. Repos., 499)) besides other cases equally striking. 
I n  fine, the plaintiff has been permitted, not to amelzd, but to changa 
his process, and make a new action. But this act is confined to amend- 
ments made in  the court in  which the action is originally brought, and 
does not therefore enable a revising court to either disregard the defect 
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or make the amendment. To remedy this, the Act of 1824 was passed. 
And the enactment of this last law, after the adjudications on the 
former, is a legislative declaration of the enlarged construction (204) 
both ought to receive. By it the Superior Court, upon appeal or 
writ of error, is authorized to make any amendments the county court 
could, and the Supreme Court is likewise directed to make them in the 
same manner as they could have been made in  either of those courts, and 
this "from time to time," and "at any time, in any thing." There is, 
therefore, no restraint upon this Court but its own discretion, and such 
as grows necessarily out of the nature of its jurisdiction. The words are 
as broad as they can be, but they must be construed in  reference to the 
subject-matter. The Court is bound to make every amendment which 
would be, of course, in  the inferior court, and which does not involve the 
merits. But  plainly the act does not contemplate any amendment to be 
ordered by this Court to be made elsewhere, nor any to be made in this 
Court but such as may be necessary to support the judgment below, on a 
verdict on the merits. We cannot make an amendment, then, after 
judgment, which would leave it at  large whether the verdict was upon 
the merits of the case as amended, nor one which necessarily, or by the 
equity of the Court, would let in a new plea or replication. For that 
would not be an amendment in  support of what had been done, but one 
on which the judgment rendered must be reversed, and the parties sent 
to a new trial. The object of the act, in  reference to this Court, is to 
avoid that. Upon an appeal in the Superior Court it is different, 
because the cause is there to be tried do now, and the verdict in the 
county court is annulled by the appeal. The whole merits are there 
open, and the Superior Court, from the nature of its functions, may 
amend anything upon terms. The amendment now moved for does not 
require repleading, nor admit of it. I t  is not of a kind which changes 
the merits as tried, but is made necessary by those merits as found. I t  
hurts nobody but the plaintiff, who discharges the bail and loses his 
costs thereby. There is no possibility of its doing an injury to the 
defendant by making him pay more money than he owes, or sooner than 
he ought, namely, before it is due. Why, then, send the parties to 
renew their litigation? The acts, in  permitting us to avoid that ( 2 0 5 )  
necessity, forbids us from imposing i t  on the parties. And here I 
must qualify the expression which dropt from me i n  Dowell v. Vanmoy, 
ante, 43, on this subject, when I was not aware of the very strong 
terms used by the Legislature. Probably in  that case, I mean a verdict 
defective only in  form by the misprision of the clerk, and where the 
substance is intelligible, an amendment would be allowed here, as i t  
would be, of course, in the Superior Court. I think, for these reasons, 
we are bound to amend here, as prayed for. 
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The terms, I think, must be upon the payment of all the costs. The 
general rule is, that where the defect is not one that is cured by the - 
statutes of jeofail, but which requires an actual amendment, the party 
who asks it must pay all the costs to that time, unless i t  be the fault of 
the officer and not of the party. This is emphatically applicable to 
cases where the action is changed, in which the plaintiff by his own 
admission could make no recovery, and would be compelled to pay all 
the costs if prosecuted to a final decision. I t  is equally applicable to a 
case where there can be no judgment for debt or costs, unless the amend- 
ment be made. as here. The  lai in tiff gets more than he asked. and he " 
must pay the expense upon which the gain is founded. The rule is 
based on two grounds. The one, of duty to the particular party who is 
defendant, who has a right to ask that the plaintiff shall not enlarge or 
change his demand, without paying him his costs incurred in  defending 
the former one; the other, of a duty to the profession and the country, 
which enjoins it on the Court not to encourage ignorance or negligence, 
by giving them all the advantages of knowledge and diligence. The 
amendment is allowed, therefore, upon the payment of all the costs, 
including those of this Court, and upon the record, as amended, the 
judgment is affirmed, except as to the costs. 

HENDERSON, C. J., dissentiente: I most fully concur with the Court 
that the amendment should be made, for it presents no new state- 

(206) ments of issuable facts. Nor have I the least doubt that this, a 
substantial amendment, falls under the meaning of the Act of 

1790. But I think that the amendment should be made without giving 
the defendant costs. For I cannot consent to give that which the de- 
fendant cannot, with a safe conscience, receive. 

PER CURIAAI. Judgment affirmed. 

Cited: S. v. Muse, 20 N. C., 466; Lee v. Gauze, 24 N. C., 445; Wil- 
liamson v. Canmady, 25 N. C., 353; Clayton v. Live~marz, 29 N. C., 96; 
Justice6 v. Simmons, 48 N. C., 189; Bran4ock v. Bushwelb 49 N. C., 34; 
Wilder v. Iredell, 53 N. C., 87; Ashe v. DeRlosset, ibid., 246; West v. 
West, 76 N. C., 48; Noville v. Dew, 94 N. C., 96; Hodges v. Latham, 98 
N.  C., 243; Hodges 2;. Willcinson, 111 R. C., 60; Shankle v. Ingram, 133 
N. C., 258; Fishel v. B~owniing, 145 N.  C., 76; Cower v. McAden, 188 
N. C., 646; Newbern v. Hinton, 190 N. C., 112. 
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' MARY EURE, ADXINISTRATOR OF JOHN TILLERY, v. ELISHA H. EURE. 

When an executor sells the assets of his testator and takes a bond payable 
t o  himself, ns emcutor ,  and dies leaving the bond uncollected: I t  was 
held, R u m ,  J., dissentiente, in the absence of any evidence that the 
executor had appropriated the bond to his own use, that both at common 
law and under the Act of 1794 (Rer., ch. 415), "to explain and supply the 
deficiencies of certain acts of Assembly respecting sales by executors 
and administrators," the bond was of the assets of the testator, and an 
action on it might be brought by the administrator de bonis non. 

THIS was an action of debt, originally commenced by warrant upon a 
bond executed to Stephen Eure, as administrator of John Tillery, upon 
the sale of the personal property of the intestate. After the execu- 
tion of the bond, Stephen Eure died intestate, and administration 
de bonis no% upon the estate of Tillery was then committed to the plain- 
tiff. Upon the trial before Mangum, J., at HALIFAX, on the spring 
circuit of 1829, i t  was objected for the defendant that the bond was not 
evidence of a debt due by the defendant to the plaintiff, as administra- 
trix of Tillery, but was only evidence of a debt due Stephen Eure in his 
lifetime, and that the action ought to have been brought by his adminis- 
trator. 

Upon this objection, his Honor being of opinion with the defendant, 
nonsuited the plaintiff, who appealed. 

Devereux for plaintiff .  
X o  counsel for defendant .  

HEXDERSON, C. J. If  we resort to authority, we shall find that as soon 
as i t  was determined that an executor or an administrator could receive 
a bill or note as executor or administrator, and could sue thereon in his 
representative character, that those decisions were immediately followed 
by others, declaring that if the bill or note was not collected by the 
executor or administrator, but was left uncollected at  his death, the right 
to collect and sue on it devolved upon the representative of the first 
testator, or intestate, as unadministered by the first representative. 
And were i t  not for a difference in the opinion of the Court, I should 
think that there could not be a doubt upon the question. Because the 
reason why the executor or administrator could sue in  his representative 
character was that the bill or note was of the estate of his testator or 
intestate, yet to be administered. On no other principle could the action 
by him in that character be sustained. I f  unadministered by the first 
representative, the administration of it devolved on the administrator 
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de  bonis non, or the executor of the executor, as the case might be, who 
thereby became the executor of the first testator. I n  the case of the 
administrator de bonis non, his commission or letters of administration 
direct and authorize him to administer all the estate of the testator or 
instestate unadministered by A. B., the former executor or aclministmtor. 
And the law makes the same injunction to the executor of the executor, 
as to the unadministered estate of the first testator. When it was held 
for law, as i t  once was, that an executor or administrator could not 
receive a bill or note in his representative character, and of course could 
not sue on i t  in that character, it is not to be wondered at  that it was 
also held that if he died, holding a note or bill, although professed to be 
received in that capacity, and for a debt due to his testator or intestate, 
upon his death, his executor or administrator only could sue upon it, 
and the representative of the first testator or intestate could not. 

Indeed, i t  would have been wonderful if i t  had been held that the 
(208) representative of the first testator could have sued. For  it would 

have presented a case where the administrator de bonis %on could 
sue as such, where the first administrator or executor could sue only in 
his private and not in  his representative character. I t  would be saying 
that the bill or note, in  the hands of the first administrator or executor, 
was not of the estate of the testator or the intestate, but on the death of 
the executor or administrator i t  became so. The doctrine can only be 
attacked in the bud, in  the right of the executor or administrator to 
receive a bill or note, as executor or administrator. For if that is ad- 
mitted, I think the other follows of course. I n  deciding this case, I have 
no interest to support or deny the modern doctrine of the English courts 
that he can. Indeed, i t  seems now to be universally admitted there ever 
since the case of King v. Thorn, 1 T. R., 487, that executors or adminis- 
trators may receive bills or notes in  their official character. The doc- 
trine has been gradually extending itself to other official acts. And in 
the case of Catherwood v. Chabaud, 8 Eng. C. L., 45, where the assign- 
ment mas to the administrator generally, not as administmtor, yet being 
for a debt due t o  the, intestate, the bill being uncollected by the adminis- 
tratrix in her lifetime, i t  was held that i t  devolved on the administrator 
de bonis no%, as assets of the estate of the first intestate, to be adminis- 
tered by him as unadministered by the first administratrix. 

I said I felt no interest in  supporting the English decisions that an 
executor or administrator, as such, might receive a bill or note, in  order 
to support the opinion I have formed. For be that as it may in  Eng- 
land, they can certainly i n  this State take bills, bonds, and notes in  their 
representative character. The acts of our Legislature direct executors 
and administrators to sell the estate of their testator or intestate on, a 
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c red i t ,  t o  t a k e  bonds with surety; that the money, w h e n  col lected,  sha l l  
be assets, and prescribe how judgments shall be entered against them 
before collection. Argument is useless, I think, to prove that they hold 
the evidences of these debts in their official and not in their indi- 
vidual character. The money due on the sales is not assets until (209) 
collected. They may, therefore, sue on these bonds, as executors 
or administrators, for they are of the estate of their testator or intestate 
unadministered. I f  they can, and should die before they do, the admin- 
istrator c k  bonrls n o n  certainly can and must. They devolve on him as 
unadministered assets of the first testator or intestate. I t  is said that 
incon~eniences will result from giving this right to the administrator 
de bon i s  n o n  to sue, as that the first executor or administrator will lose 
his right to retain for his own debt, and his opportunity of reimbursing 
himself for advances. Xot so. He  has nothing to do, but by some 
overt act, to make an appropriation, and the debt is his. I t  is admin- 
istered. This, however, is not a contest between the two representatives, 
but the debtor sets up this defense against the administrator d e  bon i s  non .  
Besides, we find this bond in  the hands of the administrator d e  bon is  non ,  
and we must presume i t  came rightfully there. But if the law is settled 
inconreniences cannot alter it. They can only be thrown in, in doubtful 
cases, to show how the law is, and, 1 think, from our acts of Assembly, 
were i t  not for the difference of opinion that this is not one of those 
doubtful cases where inconveniences should have any weight. But I 
think the inconveniences are the other way. I f  this be as contended for, 
that is, the first administrator's own debt (and they who hold that the 
administrator be d o n i s  n o n  cannot sue affirm i t ) ,  if the defendant, the 
purchaser at  the sale, have a debt against the first administrator, he may 
set it off, and thus make the administrator, who may be an insolvent, act 
unjustly against his will. For  nothing can prevent such debt being a 
set-off, if the note be the first administrator's. They are due, then, in  
the same right; that is, both individually. They are therefore m u t u a l .  
Thus, the whole property may be swept away by the creditors of the 
administrator purchasing up the property at  the executor's or adminis- 
trator's sale, and setting off their debts against the executor or adminis- 
trator. A further inconvenience will follow. The administrator d e  
b o ? ~ i s  n o n  must stand by and wait the pleasure of the representa- 
tive of the first administrator or executor in the collection of the (210) 
debts, and his further pleasure in paying them over to him, after 
he has collected them, when it might be done at  once by authorizing the 
administrator d e  bornis n o n  to collect them. 

As to the objection that it does not appear that Tillery was the first 
administrator, the bond shows it, as to this defendant. But if it did not, 
the letters d e  bon i s  non ,  of which the court had a p ro fe r t ,  do. They are 
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to administer all the goods not administered by Tillery, the former ad- 
ministrator. I have taken i t  for granted that this is a bond taken at  a 
sale of the assets. 

Ham, J. I t  was held in Jenkiw v. Plombe, 6 Mod., 181, that where 
an executor sued as such, but might have sued in his own name, he was 
liable for costs. Sayer's Law of Costs; Afkey v. Heard, Cro. Car., 219. 
And that was the reason given why counts in  such an action could not be 
joined with counts in an action where an executor could sue only as 
executor, because i t  was said he was liable for costs in  the first case, but 
not in the latter (Rogers v. Coohe, 1 Salk., 10;  S. c., 1 Show., 366)) and 
because the costs were entire and could not be severed. Befts v. ~lilichell, 
10 Mod., 316. The objection, therefore, would not lie against either 
suit, when brought singly, although in the name of the executor. 

I n  other cases, however, the validity of this objection seems to be 
impaired, for in BUZZ v. Pa7mer, 2 Lev., 165, the plaintiff charged that 
the defendant covenanted with him as executor, and was nonsuited. I t  
was held that as the action was brought in  right of his executorship, and 
the money, if recovered, would be assets, he should not pay costs. Port- 
man, v. Catme, Str., 682; Peacock v. Steere, Cro. Car., 29; &!ason v. 
Jackson, 3 Lev., 60. 

I11 another and a later case the question was, not concerning costs, but 
whether executors to whom a bill of exchange had been endorsed could 
sue upon i t  as executors. I t  was held that they could, because, amongst 
the reasons, i t  was said that the money, when recovered, would be con- 

sidered as assets. Ring v. Thorn, 1 Term, 487. 
(211) I n  a still later case, in  an action of trover by an executrix for a 

conversion in the testator's lifetime, and also for a trover and 
conversion after his death, on a nonsuit i t  was held that the plaintiff 
was not liable for costs. And Buller stated that whether the conversion 
was before or after, if the goods, when recovered, would be assets in the 
hands of the executrix, she must sue for them in her representative 
character. King v. St. illary, 4 Term, 477. 

I t  was said in Cowell v. Watts, 6 East, 405, that the correct and 
rational rule is that counts may be joined in  which the money, if recov- 
ered, will be assets. Petrie v. Hanmy, 3 Term, 659. 

I n  the late case of Catherwood v. Chabaud, 8 Eng. C.  L., 45, it was 
held that where a bill of exchange was endorsed generally, but delivered 
to S. C. as administratrix for a debt due to the intestate, and S. C. died 
intestate after the bill became due, and before it was paid, the adminis- 
trator de bonis won could sue upon the bill. The money, in  case it had 
been received by S. C. upon the bill of exchange, would have been assets 
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of the estate of the intestate. As i t  was not received, the plaintiffs, the 
administrators decbonis non, had a right to sue for it. 

This last case seems to be decisive of the one before the Court. The 
note in  question was given to Stephen Eure, as administrator of John 
Tillery. When Stephen Eure died, and letters of administration were 
granted to the plaintiff, she had a right to institute the present action, 
according to the principles laid down in  the foregoing authorities. 
Whether the debt was recovered by Stephen Eure, the former adminis- 
trator, or by the present plaintiff, the administratrix de bonis non, it is 
assets of the estate of John Tillery. I therefore think the nonsuit should 
be set aside and a new trial granted. 

RUFFIN, J., dissentiente: I t  seems to me that a reversal of this judg- 
ment is quieta mouere. Nothing, I thought, was better settled in  the law 
of this State than that a bond, taken by an administrator, for property 
of his intestate sold by the administrator, belonged to the admin- 
istrator. The opinion now entertained by the other members of (212) 
the Court has led me seriously to reconsider my own. I t  has not 
resulted in any change. 

The old law was certainly in conformity to the opinion of the court 
below. An executor could declare in his representative capacity only 
for matters arising in  the testator's time. The executor's own acts were 
all personal to hiniself, and were declared on in his own right. Upon 
his death there was no privity between him and the administrator de 
bonis non. I admit that changes to a certain extent have gradually 
taken place in England which, after producing no little confusion in the 
law of administration, have resulted in the modern case of Ga~therzvood 
v. Chabaud, the reasoning in which is nearly in point with the case 
before us. I not only entertain profound respect for those adjudica- 
tions, as the opinions of eminent and learned men, but I acknowledge 
them to be authoritative as determining what the common law is. 
Nevertheless I cannot allow so much authority to a single judgment of 
a single court, as to suffer i t  to overrule a multitude of the decisions of 
their predecessors, and the uniform course of our own. Innumerable 
cases have occurred in  which this question has arisen. Yet I have not 
heard of a solitary instance in which the law has not been expounded as 
by the judge below. I have myself had i t  ruled on me, and ruled it so 
repeatedly, on the circuit. I am well satisfied that those decisions were 
right. 

I t  is of the utmost importance that the course of administration 
should be certain; that no rule should be countenanced which will dis- 
turb the order of paying debts or embarrass the right of set-off, or im- 

181 



I N  T H E  SUPREME COURT. [ I 4  

pair the right of retainer i n  the first administrator or his claim to 
indemnity for advances for the estate. I think all these consequences 
will follow the change now made. 

I t  is said that the principle of the modern cases is that an executor 
may declare on a promise to him, as such, if the debt, when recovered, 
will be assets. I will not deny that. But if a new bond be taken by the 

executor for an old debt, due to the testator himself, it is a change - (213) of the debt, which makes i t  assets immediately. Why? Because 

upon his death the new bond will not survive to the adminis- 
trator cum testamento annezo. This is the very reason given in the old 
books. Such a bond is declared on in the debet and detinet, and goes 
to the executor's own administrator. But here the bond was taken for 
property sold. That was assets as soon as it came to hand; and if the 
executor sell it, it does not cease to be assets. Whether the price be 
recovered or not, the value of the property is assets. Suppose a conver- 
sion or detention of i t ?  Certainly the executor sues upon his own pos- 
session and declares in  his own right. He  does not make a profert of 
his letters, but gives them in evidence as a link in  his title. The reason 
is, that before recovery the property is assets, and since the executor is 
chargeable the property is his. I am not speaking of a mere constructive 
possession by the executor, as where the trover was in the testator's time 
and the conversion in  the executor's. I n  such a case he may declare as 
executor because the whole matter did not arise in  his own time. But 
where he has had actual possession, it is clear that he declares in  proprio 
jure. Then the property is changed and becomes his. I s  i t  not strange 
that the property is assets and the price should not be? And upon a 
bond taken for it, debt in the detinet will not lie. (Hosier v. Ld. Are* 
del, 3 Bos. & Pul., 7.) For i t  cannot be alleged that the obligor owed 
to the testator, and detains from the executor. 

The English cases allowing counts upon promises to the testator and 
to the executor, as such, to be joined, had their origin in  a necessity . 
under which the courts felt themselves to permit that mode of declaring 
for the sake of avoiding the statute of limitations. They first held that 
if the promise was laid to be made to the testator and the statute was 
pleaded, evidence of a promise to the executor was not admissible to 
take i t  out, because tha twas  a different contract. Why a different con- 
tract if it relate to the same subject, and the debt due upon each 
promises to be assets only when recovered? Yet the courts of West- 

minster did not say until a late day, if it be yet definitely said, 
(214) whether the recovery is to be on the old promise as being revived 

by the new one, or upon the latter. Lord JIansfiald indeed tells us 
that the statute goes to the action only, and not the cause of action. The 
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reports of Burrow, Cowper and Douglas are full of such expressions, as 
that the rem,edy and not the right is barred. I n  our own day the ques- 
tion has been more minutely discussed, and an attempt made to follow 
the rule, that an executor might so declare, by another, that this new 
promise is the ground of the action and the old debt but the considera- 
tion. On this I must remark, that this Court has said nothing yet. 
Though pressed to i t  in  T h e  Bank  of N e w  Bern  v. Sneed ( 3  Hawks, 
500), i t  was declined, and what was dropped leaned the other way. 
But let the rule prevail to the extent of the necessity which caused it. 
I cannot carry it further so as to overturn other well settled principles 
and the rights of third persons. 

The statutes of set-off are amongst the most valuable we have. They 
save expense, and in the true spirit of equity hold the balance due on 
dealings between the parties to be the real debt. The debts to be set 
off must be mutual and due in the same right. I f  an action be brought 
on a debt due the testator, a debt due from the testator may be set off. 
But if the debt arise in the executor's time, the debt of the testator can- 
not be set off. Why? Because i t  would disturb the order of administra- 
tion. Specialty creditors, for example, are to be paid before those by 
simple contract. Yet if a sale of property by the executor create a debt 
from the purchaser to him as executor, a simple contract creditor by 
buying at  the sale will defeat specialties by setting off the debt frorn 
the testator. I f  it be said that the executor can avoid this by suing in the 
debet and deltinet, I answer that fails when the bond comes, upon the 
death of the executor, to the administrator of the testator, for he is 
obliged to declare in the detinet only, and as administrator. I t  cannot 
be said that the set-off is to be allowed or not, as i t  shall appear that 
there are creditors of higher dignity, for that mould involve an account 
of estate upon every issue of set-off. I do not suppose that i t  is 
meant that the right of set-off shall be at  the mercy of the (215) 
executor. Yet I cannot tell how i t  is to be exercised hereafter. 
I f  the executor discovers that the debtor has a demand upon the testator, 
then he will sue in  his own right, and by the form of declaring, preclude 
the set-off. I f  the debt be one of the executor's own, then he declares as 
executor, and the issue is alike unfavorable to the defendant. If the 
executor is himself to be compelled, without reference to his mode of 
declaring to admit as a set-off, against a debt contracted with himself, 
his own debt, why is that right of his creditor to be defeated by his 
death, as i t  will be when the bond passes to the administrator c u m  testa- 
m e n f o  annexo? The rights of the debtor ought not to be altered on one 
and the same contract, when sued by one or another person. I t  ought 
to be certain what debt is the legal set-off, and not varied by the will of 
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the plaintiff. I have not cited authorities to these points, because I have 
chosen as illustrations positions the most elementary and familiar. But 
the general doctrine of set-off is explicitly laid down in  the cases of 
S h i p m a n  v. T h o m p s o n  (Willes, 103), and Tege tmeyer  v. LumZey (id., 
26ln). These considerations do not seem to have been adverted to by 
the judges who decided Catherwood v. Chabaud. They seem to me to 
be important, and I suspect a case of set-off will be found very perplex- 
ing to that court, when i t  shall arise. One difficulty seems to have 
pressed itself on the notice of Mr. Just ice Best ,  who gave his opinion 
last. The thought occurred to him, how he  would have treated the 
action had i t  been brought by the administrator of the administratrix. 
H e  does not dispose of it otherwise than by remarking that "it was un- 
necessary to decide-whether he could sue, for that i t  was sufficient to 
say that the administrator de bonis n o n  might." H e  is pleased to add 
that "this observation will reconcile the cases." With great deference, 
I do not see any harmony in that argument. I t  seems rather to increase 
the discord. For I am at a loss for a principle upon which two different 

persons, in  distinct rights, can have the power to sue on the same 
(216) contract, for the same sum at one and the sade  time. The right 

existing in one must ex necessitate exclude the other. I can 
hardly suppose that if the administrator of the administratrix had been 
plaintiff then he would have been turned out of court. I f  not, the other 
ought. Chief Justice Abbot, struck with the new view of Justice Best ,  
takes up the case again and remarks that there is much weight in the 
distinction. But he immediately admits that "there may be cases where 
the administrator of the administrator might and ought to sue, viz., if 
the first administrator had made himself debtor to the intestate's estate 
for the amount of a bill received in payment of a debt due to that 
estate." Does not this give up the argument? There is no principle on 
which the administrator can make himself debtor to the estate by taking 
a bill, but that by changing the original debt, he makes i t  present 
assets-a debt not being assets until collected or altered or the lapse of 
a reasonable time for collection. When thus extinguished, it is assets 
chargeable to the executor, and therefore whatever lie receives in satis- 
faction of it, whether a bill, the purchaser's bond or a specific thing, is 
the administrator's own. But specific chattels, once in the executor's 

, hands, are assets eo instant i ,  whether sold or retained by him-that is 
to say, at the common law. 

This brings me to another branch of the subject not less important. 
The Chief Just ice puts an instance of an administrator becoming debtor 
to the estate in which he admits the security ought to belong to the ad- 
ministrator. The reason is much stronger when we consider him a 
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creditor of his intestate or of the estate by advances for it. I s  he to lose 
his right of retainer? This must be if the right to the bond survive to 
the administrator de bonis non. I had thought before that the right to 
retain changed the property of the assets as soon as they came to hand. 
(Muse v.  Sawyer, N.  C. T. R., 204; Merchant v. Driver, 1 Saund., 307.) 
I t  is said, however, that suffering the administrator de bonis non to sue 
is most convenient and accords more with justice, because it brings the 
intestate's estate more directly and speedily to be answerable to de- 
mands of creditors and next of kin. I t  is plain that the circuity (217) 
will be greater on the one side or the other, as the first adminis- 
trator happens to be a debtor or a creditor of the estate. I admit that 
the executor of the first administrator holds the proceeds of the bond in 
trust for the estate of the first intestate. But when he accounts as 
trustee, the estate of the first administrator is fully protected not only by 
a retainer, but by all fair allowances for advances. This is manifestly 
just, and I cannot assent to any rule which inverts the natural order of 
things, and that to the detriment of plain right. This view is also taker1 
in  a modern English case-that of Hosier v. Arendel, before mentioned. 
And that is grounded on Betts v.  Mitchell (10 Mod., 315). I n  the 
former it was expressly held (in 1802, and though reference was made 
to the new fashion of declaring), that an executor could not join a count 
on a bond to his testator, with one on a bond to himself as executor. In 
Catherwood v.  Charbaud this case is not noticed, although Lord Alvanley 
expressly declares that if a bond be given to an administrator, and he 
happen to die before the debt be recovered, "it cannot be contended that 
the administrator de bonis non can put i t  i n  suit." H e  says i t  could not 
be allowed, as i t  might affect the right to retain. And Chambre, J., 
says the debt created by a bond to an administrator is a debt to h im,  
and will devolve on his representative. This case is precisely in point. 
Cathsrwood 2;. Chabaud may indeed be distinguished from it, in what 
likewise will distinguish i t  from the case before us. I t  was an action of 
assumpsit on a bill of exchange, passed to the administrator as such, 
for a previous debt to the intestate. Now there is a latitude of declaring 
in  that action not allowable in debt. And since the case of Bickerdike v.  
Bollman ( 1  T .  R., 405), i t  has been the common understanding that a 
bill received for a previous debt does not extinguish it. I f  the bill be not 
good, an action will lie on the original debt, and the bill is only col- 
lateral security. The debt therefore might survive to the administrator 
da bonis non, and draw after i t  the bill. But here there was no 
debt to the intestate. I t  was contracted with the administrator (218) 
himself, and he could not declare in  the detinet, but only in  the 
debet and detinet. For no action but debt will lie on a bond, and there 
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is a prescribed form for that which ties the Court down. The truth is, 
there is no privi ty  between a first and second administrator; and the 
law does not transfer contracts made with the one to the other. Let US 

consider the case of a judgment obtained by the administrator, even for 
a debt due to the intestate. Upon his death it is well known that, at  
common law the administrator de bonis n o n  could not enforce it, but 
was remitted to the original cause of action. Much less could he inter- 
fere with a judgment rendered on a bond given to the administrator 
himself. As to the first, we have now a remedy in  the Act of 1824. But 
why was a statute necessary if the mere volition of judges was adequate 
to change the law? The act is confined to jud,ments in favor of the 
administrator in his representative character. How can we extend i t  
to contracts in pais, entered into by the administrator himself? I f  the 
bond had ripened into judgment before the Act of 1824, it is plain that 
the administrator of the administrator alone could have sued on it. I 
cannot perceive any power in us to say that anybody else can sue on the 
bond itself. 

I apprehend the Act of 1794 (Rev., ch. 415) has no bearing on the 
question. That does not mean to change the executor's rights or those 
of creditors, or the law of set-off. I t  only means to say when execution 
shall issue against the executor. I f ,  however, i t  embraced the whole 
case, i t  would not affect the present question, because the bond fell due 
i n  January, 1827, and Stephen Eure himself received part payment in 
February, 1828. He  lived long enough to make the bond his own, for 
if he does not use all lawful means to recover the money, he is charge- 
able with it by the letter of the act. 

I know not how far  the reasons upon which the judgment is reversed 
will carry us in other cases, but if this plaintiff can recover upon the 
ground that the bond, payable to S. Eure, the administrator of J. T.  is, 

in  effect, a bond t o  t h e  estate, I cannot see why a bond given to a 
(219) guardian may not be sued on by the succeeding guardian, or by 

the ward in  his own name, or why upon the removal of a 
guardian, or death of an administrator, these bonds may not be recov- 
ered in  trover by the ward or by an  administrator de b o n k  non. I do 
not deny that the guardian or administrator is chargeable for the 
amount of the bonds payable to him as part of the estate. But that is  
i n  another court and upon the ground of a trust. That very proceeding 
admits the legal title to be in him to whom the bond is payable. But 
here the question is whether a bond, payable to one man, can be sued on 
by another, who is not the assignee nor administrator of the obligee. 
I f  i t  can, I do not see why every bond payable to one, with a trust ex- 
pressed on its face for another, is not a bond in law to the c m t u i  gue trust.  
I have examined this subject thus minutely because I consider i t  one of 
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much practical consequence. I hope I am mistaken i n  my views of the 
law and in  my apprehension of evil results, but under my present im- 
pressions I must say that I think the judgment ought to be affirmed. 

PER CURIAM. Judgment reversed. 

Cited: Ailston v. Jackson, 26 N. C., 51; Xetzer v. Lewis, 69 N.  C., 
134; Thompson, v. Badham, 70 N. C., 143; Rogers v. Gooch, 87 N.  C., 
444; Ballinger v. Cureton, 104 N. C., 477. 

SUSAN A. RlcCULLEN ET AL. v. BRITTAIN HOOD. 

A receipt, acknowledging the payment of a particular sum, without stating 
it to be in full, is not in itself suffideiit evidence to support the plea of 
accord and satisfaction. 

TRESPASS QUARE CLAUSUM FREGIT, tried on the last circuit, at  WAYXE, 
before his Honor, Donn.nell, J. 

Plea-accord and satisfactiom, upon which the case was, that the 
plaintiffs were the heirs, and the defendant the administrator of Asher 
McCullen; that the defendant entered upon the lands which descended 
to the plaintiffs, and rented them out for two years; that afterwards the 
defendant handed to the guardian of the plaintiffs several notes, and 
took from him the following acknowledgment: "Received of Brit- 
tain Hood, as next friend to the heirs of Asher McCullen, de- (220) 
ceased, the following notes of hand, for rent of lands, etc., viz., 

-'etc." No  other evidence was offered. 
I t  was contended for the plaintiffs that a guardian could not make an  

accord and receire satisfaction for a claim of his ward; and, if he could, 
that the receipt was not evidence of an accord and satisfaction of the 
whole demand, so as to defeat the action, if in  truth they were entitled 
to a greater amount of damages than that stated in  the receipt. 

His  Honor instructed the jury that a guardian might, acting bona 
fide, make an accord and receive satisfaction for an injury to the estate 
of his ward so as to defeat his action, and left i t  with the jury to de- 
termine whether the notes were received as an accord and satisfaction or 
as a discharge pro tanto of the damages. 

The jury returned a verdict for the plaintiff, allowing the amount of 
the notes as a part satisfaction, and assessed damages for the residue, 
and the defendant appealed. 
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W. C. Stanly for defendunt. 
Gaston, J .  H .  Bryan, and Mordecai contra. 

HENDERSON, C. J. The plaintiff does not, and the defendant cannot 
bring into review the law, as laid down by the presiding judge, as to the 
power of the guardian to make an accord and receive satisfaction for 
the entry, and occupation by r&ting out the lands of his wards. Nor 
does the case require that we should examine the question. For me are 
of opinion that the evidence offered by the defendant is not even prima 
facie evidence of that fact. The only eridence offered in support of that 
plea was the receipt. And that shows only that certain bonds were 
receired by the guardian of the defendant as next friend to the infants 
for rent. I f  i t  had been expressed in full of the rents received by him, 
or that they were all the bonds received by him for rent, or all that he 
had rented the lands for, an inference might be drawn that the guardian 
receired them in full satisfaction. But no such expression is found in 

the receipt. Nor was any evidence offered of all or any of these 
(221) facts. There might be more bonds or money, and yet the receipt 

speak the truth. We, therefore, think the defendant has no 
reason to complain of the charge of the judge. H e  neither showed that 
they were all the bonds he received, or that they were for the full value, 
on which to found a presumption that the guardian received them in 
full satisfaction. War-does the guardian say s o  i n  the receipt. 

PER CURIAM. Judgment reversed. 

Cited: Grant v. Hughes, 96 N. C., 191. 

HINCHEN NORFLEET v. JOSEPH RIDDICK, EXECUTOR OF 

THOMAS RIDDICK. 

1. An administrator who holds property of the intestate under a conveyance 
fraudulent and void against creditors is liable to them as an executor 
da son, tort. 

2. One who intermeddles with the goods of a decedent may be subjected as 
executor de son tort, although letters of administration afterwards issue. 
I f  the administration is committed to him it entitles him to retain. 

3. But an intermeddling after a grant of administration does not make an 
executor de son, tovt, because he is answerable to the administrator. 

4. If the intermeddler claims under a grant valid as to the administrator, 
but void as to creditors, the latter may, from necessity, subject him as an 
executor (10 sox tort. 
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THIS was an action of assumpsit, tried before Martin, J., at GATES, 
on the last circuit. The question arose upon the plea of ne unques 
executor. The facts were that Thomas Riddick died intestate, and let- 
ters of administration on his estate issued to the defendant before the 
commencement of this action; that the defendant claimed title to two 
slaves under a pretended sale, fraudulent against the plaintiff, and that 
he had been in possession of them before and since the death of Thomas, 
claiming them as his own. 

His Honor, thinking the action could not be sustained up.on these 
facts, nonsuited the plaintiff, who appealed. 

Iredell for plaintif. 
Kirmey contra. 

HENDERSON, C. J. Were this a case where the defendant had made 
himself liable to actions as executor of his own wrong, by intermeddling 
with the goods of the dead man, for which he would have been subject to 
the rightful administrator when appointed, he does not by afterwards 
obtaining adnlinistration purge the wrong he committed before 
its grant, so as to prevent his being sued as executor. The ad- (222) 
ministration purges the wrong so as to confer on him the rights 
of a lawful administrator and to enabIe him to retain, but he is still 
liable to creditors if they elect to consider him an executor, and whether 
he or another administers the assets the principle is the same. I f  this 
was not the rule in cases where the wrongdoer is liable to the rightful 
administrator, yet in the present case it must be so from necessity. The 
wrongful act complained of is the taking by the defendant and holding 
in  his possession, under a fraudulent conveyance from a dead man, two 
negro slaves. For this act he is not responsible, either to an executor 
or an administrator. The conveyance bound the dead man, and i t  binds 
them also. But it does not bind the dead man's creditors. It is void as 
to them. The law has therefore wisely provided that he who takes or 
has in his possession, under a fraudulent conveyance from the dead man, 
any of his goods, becomes thereby an executor of his own wrong. This 
is the case whether there be an executor or not, and whether the taking 
be before or after administration granted, contrary to the rule in cases 
of mere intermeddling. For the general rule is that where there is an 
executor, or after administration granted, an intermeddling with the 
goods of the deceased will not make one an executor of his own wrong, 
because the trespasser shall answer to the executor or administrator, and 
not to creditors; and i t  is because he is answerable to the executor- or 
administrator for those acts that he is not answerable to creditors. The 
reason and policy of the rule are obvious. But even where there is an 
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executor or administrator, and the acts are of that nature, that they 
cannot obtain satisfaction for them, as in the present case the fraudulent 
grantee, being a privileged intermeddler, shall be liable to creditors as 
executor de son tort. The law would be inconsistent with itself if, after 
giving the right to creditors, it afforded no remedy to them. Upon 
either principle, therefore, this action can be sustained. 

PER CURIAX. Judgment reversed. 

Cited: Burton G. Fa&hoZt, 86 N. C., 267 

WILLOUGHBY D. BARNARD v. ARTHUR GREGORY, EXECUTOR OF 

JONATHAN ROBERTS. 

One who sets up a claim to goods of an intestate, under a fraudulent convey- 
ance, and thereby injures the sale of them, does not render himself an 
executor de son  tort. 

DEBT upon a single bond; and on the trial before his Honor, 
Mart in, J., at CAMDEN, on the last circuit, the only question was upon 
the plea of ne umques elxecutor. To make the defendant an executor of 
his own wrong, the plaintiff proved that the sheriff having an execu- 
tion, the teste of which overreached the death of Roberts, levied i t  upon 
a negro in his possession a t  his death; that the defendant at  the sale 
produced an unregistered bill of sale for the same negro and claimed 
title; that the slave, in  consequence of this claim, went at  a small price, 
and that the defendant paid the purchaser an advance upon his bid, and 
took a bill of sale from the sheriff to himself. The plaintiff then offered 
evidence tending to prove that the defendant's bill of sale from Roberts 
was fraudulent, and contended in  that case that the defendant by for- 
bidding the sale, and causing the negro to sell for less than its value, 
had made himself an executor of his own wrong. But his Honor, being 
of a different opinion, directed the jury to find for the defendant, and 
the plaintiff appealed. 

Kinney for plaintiff. 
Iredell for defendant. 

HALL, J. An executor of his own wrong is defined to be a person 
who, without any authority intermeddles with the estate of the de- 
ceased, and does such acts as properly belong to the office of an executor 
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or administrator. (Went. Off. of Ex., 171.) And by statute 43 Eliza- 
beth, ch. 8, he is declared to be an executor of his own wrong, who holds 
any goods of, or who owes any debt to the intestate, for which he holds 
a fraudulent release or discharge, and without such valuable considera- 
tion as shall amount to the value of the same goods or debts or there- 
abouts. 

But  I am not aware that it has ever been adjudged that a (224) 
person was an executor of his own wrong who has not intermed- 
dled with the estate of the deceased, or who does not hold any of his 
estate i n  his hands, but who only sets up a claim against the estate, 
although that claim may not be a valid, but in  truth a fraudulent one. . 
This may have been the defendant's case; but i t  has not been proved. 
I t  is not stated, although probably the fact was so, that Roberts' estate 
was insolvent. Nor has i t  been made to appear that the defendant's un- 
registered bill of sale was fraudulent. To be sure it,appears that he had 
not all confidence in it when he purchased the title of the person wk~o 
bid off the negro. Be that as it may, I think the judge did not err when 
he decided that, although the bill of sale was fraudulent, and although 
the defendant forbid the sale, claiming under it, and thereby caused the 
property to sell for a less price, yet that did not constitute him an 
executor of his own mong. 

PER C ~ R I A M .  Judgment affirmed. 

URIAS COLLINS v. MARTIN NALL. 

1. Where an opportunity of appealing has been lost by the neglect of an officer 
of the law, the contrivance of the opposite party, or improper conduct in 
the inferior court, a certiorari will be granted without reference to the 
merits. 

2. If an appeal be lost by the neglect of the applicant or of his agent, a cer- 
tiorari will not be granted. 

3. It  is otherwise where it is lost by the accidental inability of the applicant 
to give security for the appeal. 

4. But in such case it is not granted, when applied for merely to delay the 
other party, or to avoid a decision on the merits. 

5. And the applicant will also be laid under terms not to avail himself of a 
technical advantage arising from a mere informality. 

(The cases of Chambem v. Smith, 2 N. 0., 366; McMiZlan v. Smith, 4 N.  C., 
173; Davis v. Marshall, 9 N .  C., 59; S. v. Williams, 9 N. C., 100; and 
Estes v. Hairstolz, 12 N. C., 354, approved by RUFFIN, J.) 
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Seawell for plaintiff, had obtained a certiorari upon an affidavit 
in which the plaintiff swore that a petition was filed by him in the 
county of WAKE against the defendant, under the Act of 1809 (Rev., 
ch. 773), "directing how persons injured by the erection of public mills 
shall in future proceed to recover damages"; that upon the trial a 
verdict was taken, subject to the opinion of the court upon a question 

touching the title of the land in the petition mentioned; that 
(285) thinking the point abandoned by the defendant he went home, 

but towards the end of the term, accidentally hearing that the 
point had been determined against him, he came to Raleigh, and found 
a judgment had been entered for the defendant from which he prayed 
an appeal, but that he was nqt then able, after great exertions, to give 
surety; and on account of the late period at which this happened, there 
was not sufficient time to return home and procure his neighbors to join 
him in  a bond before the expiration of the term. 

The plaintiff filed with his petition a copy of the record' of the 
cause in  the court below, which contained a statement of the facts upon 
which the verdict was set aside, and judgment entered for the defendant. 

W .  H. Haywood moved to dismiss the writ upon the affidavit of the 
defendant, stating that the cause was tried on Wednesday of the term; 
that final judgment was pronounced on Friday morning; that on Satur- 
day morning the plaintiff came into court and prayed an appeal and 
time to get his sureties; that the judge informed him the court should 
be kept open until midnight to enable him to give his bond and surety; 
that the judge then handed to the defendant's counsel a statement of the 
facts on which the verdict was set aside, and directed it to be filed in 
case the appeal was taken. 

RVFFIK, J. I think the motion to dismiss the certiorari must be 
overruled. I t  is true that writ is an extraordinary remedy, and is grant- 
able, in my opinion, in the discretion of the court. I t  is not a matter of 
right as an appeal or writ of error is, but in allowing i t  as a substi- 
tute for an appeal the courts have always exercised their discretion very 
liberally. And in  cases where the party has lost his appeal by the 
neglect of an officer of the law, the contrivance of the opposite party, or 
the improper conduct of the inferior court, the cause will be examined 
upon certiorari without reference to the merits. This is upon the 
ground that the party has been deprived of a right to appeal without 

his fault. Chamsbers v. Smith, 1 Hay., 366. Where indeed he 
(226) loses his appeal by his own neglect or that of his agent, as if lie 

does not pray an appeal when he could, and had reasonable time, 
nor bring up his appeal after obtaining it, he is not helped, because he 
had an obvious and regular relief which it was hisown folly to abandon. 
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McMillam v. Smith,  2 Law Rep., 7 5 ;  Davis v. Marshall, 2 Hawks, 5 9 ;  
8. v. Williams, 2 Hawks, 100. The present is not like either of the 
foregoing cases, for there were no omissions nor surprise by the party 
or the court. 

But  there is another class of cases within which it does fall-that of 
accidental inability to give security for the appeal, which is the party's 
misfortune and not his fault. It is admitted that he intended to appeal, 
and prayed for it, 'for the point reserved was drawn out by the court 
and the plaintiff's exception to the opinion given on it. The defendant 
states that this was on Friday morning, and that the court was kept 
open for the purpose of allowing the appeal until the term expired on 
Saturday night. This was all the court could do. But the plaintiff 
swears that he came to court on Saturday morning, and then first heard 
of the decision; that he prayed an  appeal, the judge stated the case, 
and that he made every effort to procure sureties, but could not. This 
the defendant does not profess to deny in  his affidavit. I n  such a case 
it has always been the course to grant a certiorari, where it was not 
apparently merely for delay or for the vexatious purpose of avoiding a 
decision made on the merits. I f  the case is a fair one for discussion, a 
rehearing ought not to be precluded by an inability to give security at  
the moment. I do not suppose indeed that i t  would be granted if i t  
appeared that i t  would or might be used unfairly, without laying the 
party under terms not so to use i t  or to take advantage of a mere slip or 
informality without regard to the merits. This would be an abuse of a 
discretionary writ by one who has been deprived by another of no right, 
but who gets i t  by asking i t  as a favor. The case before us furnishes an 
example illustrative of my meaning. The record, which the plaintiff 
exhibited with his petition, contains a verdict in favor of the 
plaintiff, subject to the opinion of the court on a point reserved, (227) 
but did not state the point nor the facts on which i t  arose, and 
on this a judgment for the defendant. Now this was a plain error for 
which there would necessarily be a reversal. I n  such a case I should 
think i t  proper to lay the party under a rule to amend the verdict by 
inserting the case then stated or now to be stated by the judge. I n  this 
case the parties have rendered this unnecessary by inserting the matter 
reserved by consent in  the record returned with the certi0ra.l.i by the 
clerk of the Superior Court. Upon the inspection of the record it ap- 
pears that the cause was brought here not to stifle the merits, not to 
delay a final decision vexatiously, not entirely without merits, but upon 
an exception to the opinion of the court upon the validity of the plain- 
tiff's title to the land alleged to be damaged. The point is one which 
enters into the gist of the dispute, and the exception is a fair  one to an 
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opinion of very general consequence and, to say the least of it, the 
correctness of which is very doubtful. 

Writs of certiorari have often been granted upon the circuit, on the 
ground of real inability to obtain an appeal. Estes v. Hairston, 12 
N.  C., 354, is an instance in this Court. . I take i t  for granted when the 
party swears to his inability, and that i t  is not contested in the opposing 
affidavits, i t  is true. For  there is in  gjkneral no inducement to refrain 
from appealing, after excepting and praying it, but inability, because 
security must be given before he can have a certiorari, and because i t  is 
not so advantageous as an appeal upon which he can be laid underrno 
terms. 

I think, therefore, the cause must be put on the docket to be decided 
on the matter of the exception. 

PER CURIAN. Motion overruled. 

Cited: Elliott v. Holliday, post, 377; Britt v. Patterson, 31 N. C., 
201; McConnell v. Caldwell, 51 N. C., 470; Barton etz pa~te, 70 N. C., 
136; Walton v. Pearson, 83 N.  C., 311; Smith v. Abrams, 90 N. C., 24; 
8. v. Warwm, 100 X. C., 493. 

(228) 
CHARLES HATCHER v. JOHN McMORINE. 

1. Where A. and B, were endorsers of a bill drawn for the accommodation of 
C., and A. being the first endorser paid it, and afterwards received the 
note of C., endorsed by B., for one-half the amount; i t  was held that this 
note was not given for the accommodation of A., and that he might 
recover on B's endorsement. s 

2. The case of Daniel v. McRae, 9 N. C., 590, approved by HENDERSON, C. J. 

THIS was an action of debt, brought upon the defendant's indorse- 
ment of a single bond made by Asa and Isaiah Rogerson for $500, pay- 
able to the defendant, and on nil debet pleaded, the cause was tried 
before Martin, J., at PASQUOTANK, on the last circuit, when the case 
was that Asa Rogerson had drawn a bill upon Garrison and Ford, of 
Korfolk, for $1,000, payable to the plaintiff, who indorsed i t  to the de- 
fendant, by whom it was indorsed to the office of the Bank of the United 
States at  Norfolk. At its maturity this bill was protested, and the 
drawer and acceptor having become insolvent, the plaintiff took it up. 
One witness stated that the bond which the defendant had indorsed, and 
on which the suit was brought, was executed for the benefit and accom- 
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modation of the plaintiff, to enable him to receive its amount from the 
bank, and when received it was to be applied to the payment of one-half 
of the bill of exchange, and a letter of the plaintiff was produced by the 
defendant in which he said, "I have paid an indorsement of yours for 
$1,000. I have agreed to waive i t  for half, $500, a t  sixty days for Asa 
Rogerson's note, with your indorsement." 

His Honor charged the jury that the plaintiff as the first indorser of 
the bill mas liable for the whole amount of it, and if the bond in  ques- 
tion was made and indorsed for his accommodation in  order to raise 
funds for its payment, he could not recover on the indorsement. 

A verdict was returned for the defendant, and the plaintiff appealed. 

Hogg for plaintiff .  
Kirmey cofitm,. 

HENDERSON, C. J. This case may be determined without the (229) 
aid of the principle established in the case of Daniel v. McRae, 
2 Hawks, 590, to wit, that in bills or notes for the accommodation of the 
drawer or maker, prior and posterior indorsers stand in equal degree as 
cosureties, without any express contract to that effect, if at  the time of 
their respective indorsements they knew that it was accommodation 
paper for the benefit of the drawer or maker, and that nothing was paid 
for or upon the indorsement. For this case states that Rogerson, the 
maker of the note, had before that time drawn a bill on Garrison and 
Ford for $1,000 in  favor of Hatcher, which they had accepted, and 
which Hatcher had indorsed to McMorine, and McMorine to another, 
and finally i t  was discounted at  bank; that the drawer and exceptors 
became insolvent, and that Hatcher, the first indorser, paid the bill: I f  
this was a real transaction, Hatcher had a right to call on Rogerson for 
the $1,000. And if the note now in suit was drawn by Rogerson, 
although i t  might have been indorsed by McMorine solely for Roger- 
son's benefit, McMorine is bound to Hatcher, because Rogerson, whom 
he authorized to receive value for it, has in  fact received it, as he paid 
i t  to Hatcher in  part discharge of the money which the latter had paid 
on the bill. Rogerson's receipt of value for the note is McMorine's 
receipt of value, because Rogerson received i t  by his authority. This is 
our daily experience with the banks upon accommodation paper. There- 
fore, in  the abserice of all proof on the subject, except that Hatcher 
paid the $1,000 on the bill, the plaintiff has a clear right on this note 
and indorsement. Does Hatcher's letter to McMorine, which Mchforine 
produces, and therefore makes evidence, vary the case? I think i t  makes 
i t  stronger for the plaintiff. That letter proves, I think, that Hatcher 
and McMorine were Rogerson's accommodation indorsers on the bill. 
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I t  requires McMorine to pay him one-half, and offers to take Rogerson's 
note (who was bound for the whole) with McMorine's indorsement for 
$500. For  what? For  McMorine's part of the $1,000, which he 
(Hatcher) had paid on the bill, and of which i t  seems, from the letter, 

he held McMorine bound for one-half, and McMorine's accession 
(230) to the proposition, and his offering the letter in evidence are very 

strong evidence that the fact is  so. This superadds an obligation 
prior to and independent of the indorsement on which he is sued. There 
is nothing, then, but the testimony of the witness, who swears that the 
note in  question was given for Hatcher's accommodation, upon which to 
rest the defense. But how for Hatcher's accommodation? The witness 
himself tells us, "that Hatcher might get it discounted at  the bank, and 
thereby raise or get money to pay the bill." He  must mean to reimburse 
Hatcher for the.money paid on the bill, as the case states that Hatcher 
had before that time paid the bill. Then, according to the witness' own 
account, i t  was not for Hatcher's accommodation. The parties may 
have called i t  so, but in reality, from the witness' account, i t  was to pay 
Hatcher part of what was due to him from Rogerson, and according to 
the letter, and I think the acquiescence in the proposition contained in 
it, due to Hatcher by McMorine also as cosurety on the bill. If the bill 
of exchange had been for Hatcher's accommodation, i t  cuts up the plain- 
tiff's case. For then this note and indorsement have no value-no con- 
sideration to rest on. I thought I might have misunderstood the case, 
and examined it again to see what the witness said was for Hatcher's 
accommodation. But I find the case is explicit. I t  is the bond on 
which this suit is brought. 

The judge, therefore, as I conceive, mistook the point of the case as to 
prier and posterior indorsers. I t  depended not on that solely, but 011 

the question whether the bill for $1,000 was for Hatcher's benefit and 
accommodation. I f  it was the plaintiff is entitled to recover. 

I should have been glad to review the decision in Daniel v. McRae, 
as I am aware that it has not given very general satisfaction, and the 
Supreme Court of the United States has decided a case in  direct opposi- 
tion to i t  which I have seen and examined. But the reasoning is very 
far  from satisfying me that they are right, or that Daniel v. McRae is 
wrong. 

PER CURIAM. Judgment reversed. 

Cited: Richard v. Simms, 18 N. C., 50; Dawsolt v. Pstway, 20 
N. C., 535. 
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I 

I (231) 
I RUFUS HAYWOOD, ADMIXISTRATOR OF J. G. BLOUKT, v. EDMUND D. 

~IcXAIR. 

1. A bond payable on demand, which is assigned eight years after its execu- 
tion is dishonored, and liable in the hands of the assignee to all the de- 
fenses which the obligor had against the obligee. 

2. But these defenses, in order to be aiailable at  law, must be legal defenses. 

THIS was an action of debt upon a bond executed by the defendant to 
David Barnes, and by him assigned to Sherwood Haywood, the first ad- 
ministrator of J. G. Blount. Upon the death of Sherwood Haywood, 
administration de bonis  non, upon the estate of Blount issued to the 
plaintiff. 

The cause was defended upon the ground that the bond was overdue 
when assigned, and that the defendant had a set-off against Barnes to a 
greater amount. 

On the trial at EDGECO~IBE, before Swain, J., on the last circuit, the 
case was that the bond on which the action was brought was for $428, 
payable on demand, with interest from 1 November, 1820, and dated 
9 January, 1821. The plaintiff proved that on 25 November, 1828, 
Sherwood Haywood sold the perishable property of his intestate upon a 
credit of six months, the purchasers to give bond with surety; that 
Barnes purchased a quantity of corn, amounting in  value to $408, and 
not having complied with the terms of the sale, the administrator di- 
rected his agent to call for a bond with surety; that on the 27th of the 
same nionth Barnes deposited with the agent the bond on which the suit 
was brought, to remain in pledge until he had complied with the terms 
of the sale, and at  the time of doing this requested the agent to say 
nothing about i t  to the defendant; that the agent did not mention the 
circumstance to McNair until the month of April following, when 
McNair, upon the bond being presented to him, refused to pay i t ;  that 
in  May following Sherwood Haywood had a conversation with IMcNair, 
when the latter observed that "Mr. Jackson had a demand upon the 
estate of Blount to nearly the amount of the bond, and as he had 
i t  to pay, or if he had i t  to pay, he would prefer making pay- (232) 
ment to Jackson," and requested that the matter might be 
arranged accordingly, which was agreed to. I n  the same conversation 
the defendant requested that Barnes might be induced to take up the 
bond and give another security, saying if he could get i t  back into his 
hands he had a set-off against it. I n  the hope of effecting one of these 
proposed arrangements, the bond was retained by the agent until after 
1 July following, when Mr. McNair refusing to pay it, an assignment of 
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i t  was taken from Barnes to Sherwood Haywood as administrator. The 
defendant produced a note for $1,839, dated 28 November, 1828, pay- 
able 1 March, 1829, to Sherwood Haywood, signed by him as surety for 
Barnes, on which there was an indorsement of payment in  full on 
1 July, 1829. 

His  Honor left it to the jury to inquire into the character of the 
transaction between Barnes and the,agent of Sherwood Haywood, and 
instructed them that if they should be satisfied that the request of Barnes 
not to mention the deposit of the bond to the defendant, and the com- 
pliance of the agent with that request was the result of a combination 
between them to withhold the information from the defendant, that he 
might be the more easily induced to become the surety of Barnes in the 
note for $1,839 to Sherwood Haywood, or with the view of defrauding. 
the defendant i n  any way, the plaintiff would be affected by the fraudu- 
lent conduct of the agent, and they ought to find a verdict for the de- 
fendant; that if the bond was delivered on 27 November, 1828, in good 
faith for the purpose of securing the purchases of Barnes, the deposit 
gave the administrator of Blount an equitable interest in  it, and that 
having subsequently procured an assignment of it, he had thereby 
acquired a legal title, and had a right to institute this suit; that the fact 
that the defendant became Barnes7 surety on the day following the 
deposit of the note by the latter constituted no defense to the action, 
and that even if he had h aid the money on that day the assignee, hav- 

ing received the bond on the day previous, had the prior equity. 
(233) A verdict was returned for the plaintiff, and the defendant 

appealed. 

Attorney-General  and Gas ton  for defendant .  
H o g g  and B a d g e r  comtra. 

HENDERSON, C. J. This note, although payable on demand, from the 
great length of time since its date is overdue and therefore dishonored, 
by which is meant that if assigned i t  is subject to all defenses and ex- 
ceptions to its payment in  the hands of the assignee, to which i t  was 
open in  the hands of the assignor. But if the defenses are of a legal 
nature they are to-be made in a court of law; if of an  equitable nature 
they must be made in  a court of equity. The equities of the parties are 
not examinable in  a court of law any more than the equities between 
other parties. Therefore, whether Haywood had a right to call for an 
assignment before the payment of the money by McNair as Barnes' 
surety, because the note was in  his hands as collateral security for a 
debt due from Barnes to him, and whether he had not forfeited that 
right as to McNair by agreeing to keep the deposit secret, and not dis- 
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wood, when in  the hands of Barnes, i t  is subject to the same (234) 
defense in  the hands of Haywood, for Haywood took the assign- 
ment subject to all exceptions, in his hands, to which i t  was subject 
when in  those of Barnes a t  and before the assignment. With this expla- 
nation a mere statement of the facts will, I think, decide the question. 
At the time of the assignment NcNair had paid for Barnes, as his 
surety, money to a greater amount than was due on the note. Barnes 
was then McNair's debtor to that amount. And if McNair had then been 
sued by Barnes on this note he could have pleaded this debt in  bar to 
the action as a set-off. Therefore, when sued by Haywood as Barnes' 
assignee, the same defense being open to him, not to be sure by way of 
the plea of set-off against Haywood, but in  bar of Haywood's action by 
reason af the set-off which he had against Barnes, the defense must be 
sustained. For i t  has been often said before, if *the set-off against 
Barnes was a bar to Barnes' action, i t  is a bar to Haywood's also. The 
conversation which passed in  April did not amount to such a fraud on 
the part of McNair as to preclude him from using this defense. Nor is 
it an  abandonment of it. What he then gave up (if he gave up any- 
thing) was not purchased by Haywood. H e  neither paid anything nor 
did he forego any right in  consequence of i t ;  nothing grew out of i t  
beneficial to McNair coming from Haywood. Nor was any loss suffered 
by Haywood i n  consequence of any promise made by 3fcNair. But i t  is 
evident that no new obligation was intended to be incurred by the one or 
acquired by the other. I forbear to enter into an examination of the 
authorities, for they are not in opposition to what has been said. The 
case in Johnson only establishes this position; that where there is any- 
thing flowing from the maker which holds out that a note, although 
overdue, is still unpaid in whole or in  part, as by making payments, he 
shall not be permitted to say that nothing is due on it. I t  would be 
more consistent with principle if i t  had precluded the maker from show- 
ing that nothing had ever been due, as a total mistake in  giving 
it. For  the partial payments are in  opposition to such an aver- (235) 
ment. For I cannot see how a partial payment precludes a par- 
tial mistake in the amount due being shown. I t  does not appear to me 
that such a circumstance renders a dishonored note negotiable again in  
the proper sense of the term. When a note is given it is an acknowledg- 
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closing it to McNair, when he accepted him as Barnes' surety for the 
debt of $1,839, are all questions with which a court of law has nothing 
to do. And the principal question, and in  fact the only one in  this case 
is, what were the legal rights of the parties when the plea of McNair 
was put i n ?  This depends on the rights of Barnes a t  the time of the 
assignment. I f  i t  was subject to the defense offered against Hay- 
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ment that the amount is due. The making of a partial payment 
amounts only to the same thing, that a balance is due, which balance 
may become dishonored if not paid in a reasonable time on a note due on 
demand, to which such payment may possibly convert all notes where 
the time of payment is past. But let this be as i t  may, McNair held 
out no false lights as to the facts to Haywood. Haywood was as well 
acquainted with McKair's ground of defense as McNair himself, and 
much better with his equitable grounds, from the time he took Barnes' 
note with McNair as surety until McNair knew that Haywood held the 
note in question as collateral security for another debt. 

There is nothing i n  the argument that as the demand is not against 
Haywood, but against Barnes, i t  cannot be used as a set-off, because 
that relates to mutual debts between plaintiff and defendant. The point 
is, if McNair had a set-off, a counterclaim against Barnes, i t  forms a 
plea in bar against his assignee. The conclusion of the plea is not as 
in the plea of set-off, and therefore he sets off said debt against a demand 
on the part of the plaintiff, and which of course he acknowledges to be 
due the plaintiff, but he pleads the demand against Barnes as a bar to 
Haywood's action, to whom he denies anything to be due. . 

HALL, J. From the statement of the case furnished by the record, i t  
is necessary to ascertain what are the legal rights of the parties. 

I t  appears that the note on which the suit is brought was executed 
9 January, 1821, payable on demand; that it was deposited with Sher- 
wood Haywood's agent, 27 November, 1828, and that it was assigned to 
Sherwood after 1 July, 1829. At  that time Sherwood Haywood first 

acquired the legal title to it, and as the note was payable many 
(236) years before that time, he could only acquire by the assignment 

such legal rights against McNair as Barnes himself could en- 
force against him. This leads to the inquiry, what were the rights of 
McNair against Barnes, or in  other words what defense could McNair 
set u p  to a suit brought on the note by Barnes? 

I t  appears that before the assignment was made to Haywood McNair 
had paid Barnes, upon a judgment obtained against Barnes and him- 
self as surety for Barnes, the sum of $1,839, besides interest. There 
was certainly nothing to prevent him from pleading that as a set-off to 
a suit brought on the note against him by Barnes, consequently as Hay- 
wood succeeded only to Barnes' rights he may make the same defense to 
an action brought on the note by him as assignee of Barnes. 

But i t  has been relied upon in  argument for the plaintiff that circum- 
stances have occurred which throw this case out of its ordinary legal 
channel. I t  appears that Sherwood Haywood and the defendant had a 
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conversation in  the month of May in  which the defendant remarked 
that "Mr. Jackson had a demand upon the estate of plaintiff's intestate 
of about the amount of the bond, and as ha had it t o  pay, or if h e  had 
it t o  pay, he would prefer making a settlement with Jackson," and 
asked that an arrangement of this kind might be made, which was 
agreed to. The defendant further requested, if i t  could be done, that 
Barnes should be induced to take up the bond by substituting one on 
some other person, saying that if he could get i t  back into his hands he 
would have a set-off as against him. Now I think i t  makes no differ- 
ence whether in  this conversation the defendant said, as he had i t  to 
pay, or if he had it to pay. Be i t  either, he only showed an ignorance 
of the law of his case. I t  certainly did not amount to a promise or a 
new contract. I n  the conversation the defendant manifested a disposi- 
tion to avail himself of his set-off against Barnes. His mistake was 
that he did not know he could do so against the plaintiff. 

Another circumstance may be here noticed, which (if i t  has any 
effect) certainly militates against the plaintiff's claim. When the note 
was deposited with the plaintiff's agent, Barnes requested him 
to keep i t  concealed from the defendant. H e  did so until the (237) 
following April, when application was made for payment, and 
the defendant refused to pay it. The day after the note was pledged 
the defendant became Barnes' surety for the money, which the case 
states he has since paid off. Fow had the defendant known that Barnes 
had parted with his note he might less readily have entered into that 
suretyship. 

I see no grounds on which the plaintiff is entitled to recover, and I 
think the rule for a new trial should be made absolute. 

PER CURIAM. Judgment reversed. 

Cited: S. c., 19 N. C., 284; Ttwner  v. Beggarly, 33 N. C., 334; Whar- 
tom v. H o p h i m ,  ibid., 506; Capel v. Long, 84 N.  C., 19. 

GEORGE W. WOODXAN v. J O H N  MOORING. 

After a bond has been discharged by the principal debtor, it cannot be set up 
again, to the prejudice of a surety, by a subsequent agreement between 
the principal and the obligor. 

DEBT, upon a single bond, executed by one Pinkit, with the defendant 
as surety. 
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Plea-payment, on which it was tried before Swain,  J., at MARTIN, 
on the last circuit. 

The defendant proved that the plaintiff came to the house of Pinkit 
and purchased from him a negro for $550, from which was to be de- 
ducted the amount of the bond, and the residue to be applied to other 
debts due the plaintiff; that the boy was not then delivered, and that the 
sale was to be completed by the delivery of the slave at  the residence of 
the plaintiff the ensuing week, after which the boy was seen in his 
possession. To rebut this testimony the plaintiff offered to prove by his 
clerk that a year after the time when the sale was alleged by the defend- 
ant to have been made, he and Pinkit made another contract, by which 
a debt due him by Pinkit, incurred after that time, was to be paid 
from the purchase money and the residue applied to the bond in suit. 

His  Honor refused to receive this testimony, thinking it to 
(238) be irrelevant, and the defendant had a verdict, whereupon the 

plaintiff appealed. 

Attorney-General and Gastort f0.r plaintiff. 
Hogg contra. 

HALL, J. The question presented in this case is, whether the judge 
erred i n  rejecting the testimony of the plaintiff's witness, who lived with 
him as a clerk. I think that evidence was properly rejected, because 
admitting the facts to be as the plaintiff proposed proving them by that 
witness, he was not entitled to recover against the present defendant. 
I do not speak of the effect or relevancy of the evidence in  case Pinkit 
was sued. When the plaintiff purchased the negro boy, or when he was 
delivered perhaps, according to the testimony the bond was paid in pur- 
suance of the express contract between Pinkit and the plaintiff, and the 
defendant was discharged from his suretyship, and no contract which 
the plaintiff and Pinkit could afterwards enter into could revive it and 
make the bond again obligatory upon the defendant. I t  not only ap- 
pears that the bond was discharged by the sale of the negro to the plain- 
tiff, but a balance of the purchase money remained and was to be 
applied to Pinkit's credit in some other way. I f  the rejected evidence 
amounts to anything, it shows an unfair combination between the plain- 
tiff and Pinkit against the defendant. I t  certainly discloses no merits 
on the plaintiff's side to entitle him to recover. 

PER CURIAM. Judgment affirmed. 
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JOHN W. PULLEN v. JOHN SHAW, ADMINISTRATOR OF W. S. ROBERTS. 

An alteration in a deed, which is prejudicial to the obligee, as where the date 
was altered so as to deprive him of one year's interest, is presumed to 
have been made before the execution. 

DEBT upon the following bond of the defendant's intestate: "One day 
after date I promise to pay to J. W. P. the just sum of nine hun- 
dred and eighty-seven dollars fifty-seven cents, for value received. (239) 
Witness my hand and seal this 11 November, 1821." 

Plea-non est factum, upon which the cause was tried before 
Swain, J., at WAKE, on the last circuit. 

The defendant contended : 
1. That the note was a forgery. 
2. That the obligor and obligee had dealings in the bank, and that 

the plaintiff's intestate had signed the paper in  blank with the view of 
being used, upon applying for a discount, and that the plaintiff had 
fraudulently filled u p  the blank signature. 

3. That the bond had been altered, having been originally 11 Novem- 
ber, 1820, instead of 1821. 

Upon these points many witnesses were examined, and the examina- 
tions certified with the record. I t  was manifest upon inspection that 
the date had been altered. The body of the note and the erasure was in 
the plaintiff's handwriting, and the defendant attempted to prove that 
the alteration benefited the plaintiff, by rendering an  admission of his 
concerning the accounts between him and the intestate consistent with 
the date to which it was altered. 

The counsel for the defendant moved the court to instruct the jury 
that, as the bond.on its face appeared to be altered, i t  was incumbent on 
the plaintiff to show its fairness. But his Honor, leaving the two first 
grounds of defense to the jury upon the facts, charged them that if the 
plaintiff had, after the execution of the bond altered the date, without 
the knowledge and consent of the obligor, he could not recover. A 
verdict was returned for the plaintiff, and the defendant appealed. 

Seawell and Gaston for defendant. 
Ba,dger and W.  H. Haywood conhra. 

HENDERSON, C. J. Erasure avoids a deed when made by the (240) 
party claiming a benefit under it, even i f  i t  be an immaterial 
part, if made by a stranger in a material part, i t  also avoids the deed; 
if by accident, i t  does not. Formerly the court judged of an  erasure by 
inspection, latterly the jury do. I n  judging by inspection the court 
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governed itself as juries do now, by probabilities in  the absence of posi- 
tive proof. I f  the alteration on the erased part was in  the handwriting 
of the obligee or a stranger, and beneficial to the obligee, the court ad- 
judged it an erasure; that is, an alteration made after the execution, 
and avoided the deed. I f  prejudicial to the obligee, the court adjudged 
i t  no erasure; that is, made before execution, and did not avoid the 
deed. I f  in the handwriting of the obligor either way, they adjudged 
i t  no erasure; that the alteration was made before execution and did 
not avoid the deed. Juries are now governed by the same rules. I n  the 
case before us, the date of the bond is altered, and i t  is made payable 
in  1821, instead of 1820, as i t  is said, is evident from the erasure not 
being complete, as appears from an inspection of the deed, and the 
alteration is in the handwriting of the obligee, and prejudicial to the 
obligee, for he loses one year's interest. I t  is payable from the date, or 
from a fixed period from the date. One of the rules before mentioned, 
to wit, that if the alteration is prejudicial to the obligee, though in his 
handwriting, it is no erasure, determines this case, as it is presumed 
that the alteration was made before execution. If the question was to be 
decided by the court, as formerly, we should pronounce it to be no 
erasure. I n  the absence of all evidence dehors the deed, the jury were 
properly instructed to pronounce i t  so. The plaintiff has failed in his 
evidence to prove, if that was his object in putting i t  on the record, 
that the alteration was beneficial to the obligee by showing that he 
thereby avoided the effect of his admissions as to the state of the account 
against the defendant by changing the date from 1820 to 1821. 

PER CURIAM. Judgment affirmed. 

Cited: Smith v. Eason, 49 N. C., 38; Wicker v. Jones, 159 N. C., 109. 

DEN EX DEM. CAGEB WHITE v. WILLIAM ALBERTSON. 

1. A ceetui que t rmf ,  who obtained possession in that character, is not per- 
mitted at  law to deny the title of the trustee. And where he has ad- 
mitted it by a par01 declaration, a purchaser under the trustee is not 
bound to prove the title of the latter. 

2.  A judgment cannot be collaterally impeached for error; if rendered accord- 
ing to the course of the court, however erroneous, it is valid until reversed. 

3. Although satisfaction of a decree against an executor who has fully ad- 
ministered, can now be had out of the lands of the testator only upon a 
bill against the heir, yet a sale under an order made upon a sci. fa, is 
valid. 
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4. A judgment by nil dicit against an infant heir is not void, but only erro- 
neous. 

5. Where judgment mas rendered against an infant upon process issuing 
against his guardian, who appeared for the infant, this appearance, 
although irregular, is taken to have been sanctioned by the court. 

6. A judgment is void when rendered contrary to the course of the court, but 
if improperly rendered against a party when it should have been in his 
favor it is only erroneous. 

EJECTMENT for a lot of ground in  Elizabeth, tried on the last circuit, 
at  PASQUOTANK, before his Honor, Martin, J. 

The plaintiff proved that the defendant had admitted that William T.  
Muse and John Mullen had bought the lot for him, and that he was to 
have i t  when he paid the purchase money; that he had complied with 
this engagement and claimed the lot as his property. 

The plaintiff then introduced the record of a suit in  equity against 
John B. Blount, the executor of William T.  Muse, in  which the plaintiff 
had obtained a decree for $1,935, and on which, as the plaintiff ad- 
mitted the executor to have fully administered, a scire facins was 
ordered to issue "to the heirs and devisees of Muse, by their guardian, 
John B. Blount." I n  pursuance of this order a scire facias issued 
reciting the decree and the descent of lands, and directing the sheriff 
"to make known to the said John B. Blount, guardian to the heirs of 
the said William T. Muse, that he appear," etc., which was endorsed 
"Service accepted. J. B. Blount, guardian of J. B. and W. T. Muse, 
per Thomas M. Blount." Afterwards an entry was made "that execu- 
tion issue to "sell the land for the amount of the decree." B n  execution 
issued according to this order, and the lessor of the plaintiff purchased 
at sheriff's sale and took a deed to himself. The pIaintiff aIso proved 
that John B. Blount was the executor of Muse and guardian to his chil- 
dren, and contended that as the defendant claimed under him, he was 
estopped to deny his title, and could not set up an equitable defense in  
this Court. But his Honor being of a different opinion, a nonsuit was 
entered and the plaintiff appealed. 

Kinney for plaintiff. 
Iredell contra. 

HENDERSON, C. J. We cannot look into the mere errors in (242) 
rendering judgment, but only into its regularity according to the 
course of the court. For if the judgment be regular, however erroneous 
we may think i t  is, it has, until reversed, all the power and effect of a 
judgment. 
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The process of sci. fa. against heirs to enforce a decree in  equity 
against the executor or administrator of the ancestor upon a deficiency 
of assets, until declared to be improper by this Court, in  the case of 
Jeffreys v. Yarborough ( 1  Dev. Eq. Cases, 506), a decision in  which I 
did not concur, was the common and ordinary mode of proceeding. We 
cannot impeach the judgment for that irregularity. I t  would unsettle 
too much property. Nor can we impeach it, because a default or judg- 
ment by nil dicit was taken against the infant heirs; for this is only 
error, but does not render the judgment null. The only objection which 
has the appearance of solidity is, that the defendants, the heirs, were 
not made parties; and if the fact be so, the judgment is void, for there 
can be no judgment but against one in court. I t  is not according to the 
course of the court to render judgment against one not brought into 
court. The xi. fa. in this case is not against the proper person. I t  - 
should have been against the heirs themselves. But  when the service 

was admitted by John B. Blount, the guardian of J. B. and 
(243) W. T. Muse, we must then consider J. B. and W. T. Muse as in 

court. For that court was the proper judge. I t  is so decided, and 
i t  cannot be contradicted in  this collateral way, whether they were prop- 
erly in  court, whether John B. Blount was their guardian, or whether 
i t  was competent for Thomas H. Blount to admit service for John B. 
Blount, for it is evident that these points were either expressly or im- 
pliedly so adjudicated by the court. The court may have erred, and 
certainly acted very unadvisedly in permitting the executor to defend 
as guardian, for on his full administration i t  depended, whether execu- 
tion was to issue against him or the heirs. The judgment therefore is 
not void, neither is i t  taken contrary to the course of the court. 

The lot was sold as the property of the heirs of William T. Muse, 
and i t  was proved that the defendant declared that Muse and one 
Mullen purchased it for him, and that when he paid the purchase money 
i t  was to be his, and that he had paid the money. The plaintiff showed 
no convevance but the sheriff's deed. The defendant showed no title. 
As to setting up an equitable title, i t  has been long since exploded for 
reasons much better than I can give. I can see no reason why, after 
the declaration that the defendant held under Muse, or that Muse had 
the legal title, and that he had only an equitable one, when sued by 
Muse, his acknowledged trustee, or a purchaser under him, that he 
should put the plaintiff to the proof of that which he had admitted. 
The adoption of such a rule would destroy all confidence between man 
and man. I t  is true that the admission does not give Muse a title, for 
that would be to give him one by mere parol, but i t  requires that the 
defendant should not retain that possession against Muse, which he 
acquired from Muse in  confidence; and as his yuasi tenant. After hav- 
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ing surrendered that possession he may controvert Nuse's title, but he 
shall not weaken it by setting up a possession thus confidentially 
acquired. I n  this case, however, the plaintiff upon this evidence is en- 
titled to recover possession of one-half only, for the defendant 
obtained it under Muse and Mullen, and the plaintiff represents (244) 
the former only. 

When I say that the scire facias should have issued against the heirs 
of Muse, and not against their guardian, I do not mean that it must be 
against the heirs by name, for I think that a scire facias directing the 
sheriff to make known to the heirs generally, without naming them, 
~vould be good. 

A judgment is void and confers no rights against any owe (wherever 
and however i t  may be introduced, either directly or collaterally) when 
i t  is taken contrary to the course of the court. I t  is erroneous when the 
court mistakes the law and renders judgment for one party, when upon 
the record i t  should have been rendered for the other, or rather when a 
judgment different from the one given should have been rendered, but 
in  that case i t  is as binding until reversed, as if i t  were not erroneous. 

PER CURIAM. Judgment reversed. 

Cited: Skinner v. Moore, 19 N. C., 150; Burke v. Elliott, 26 N.  C., 
359; Newsom v. Newsom, ibid., 389; Keaton v. Banks, 32 N. C., 384; 
Turner v. Douglas, 72 N.  C., 132; McAdm v. Hooker, 74 N. C., 29; 
Moore v. Gidney, 75 N. C., 41; Larkim v. Bullard, 88 N. C., 36; Eng- 
7and v. Garner, 90 N.  C., 211; Fry v. Cumr'e, 91 N.  C., 437; Spillman v. 
Williams, ibid., 487; Hare v. Holloman, 94 N.  C., 21, 22; Sumner v. 
Sessoms, ibid., 376; Tate w. Mott, 96 N.  C., 25; Morris v. House, 125 
N.  C., 563; Ditntore v. Goins, 128 N. C., 327; Rackley v. Roberts, 147 
N. C., 208; Phillips v. Dewton, 158 N. C., 303; Harris v. Bennett, 160 
N.  C., 343; Finger u. Smith, 191 N.  C., 820. 

JAMES MOORE, EXECUTOR, v. SOLOMON TICKLE. 

power can be inferred from a relation of master and servant, whereby the 
servant can bind his master. Hence a groom has not the right to vary 
from his employer's terms, unless a special authority be proved. 

THIS was an action commenced by a warrant, wherein the plaintiff 
sought to recover five dollars for the season of a mare belonging to the 
defendant, to the horse of his testator. 

207 



I N  T H E  SUPREME COURT. [ I 4  

The cause was tried before Norwood,  J., at ORANGE, on the last cir- 
cuit, when the plaintiff having proved that the horse was advertised for 
the season at five dollars, and that the defendant's mare was put to him 
for that period, the defendant proved a special agreement with the 
groom whereby he was to pay but three dollars and fifty cents, and 
offered some evidence of a custom among the keepers of horses whereby 

the grooms were permitted to alter the advertised prices. 
(245) His Honor informed the jury that if it was the custom for 

grooms to make special contracts with the owners of mares, they 
might from the evidence in  the cause presume the agency of the groom, 
and in that event the plaintiff would be bound by the agreement between 
his groom and the defendant. 

A verdict was returned for the defendant, and the plaintiff appealed. 

N o  coumel  for plaimtif. 
Nmh for defendant. 

HALL, J. The terms which the plaintiff held out to the public were 
notorious. There is no complaint that the. defendant was ignorant of 
them. The employment of the agent did not lead him into contact with 
those terms; it had no relation to them. H e  had no right to alter them 
in whole or in  part. I f  the defendant and the agent made a contract 
in  contravention of them, i t  must have been understood, or ought to 
have been understood, that i t  was not obligatory without the assent of the 
employer. 

But a custom sanctioning this agreement with the agent has been 
relied upon. I imagine it would be very difficult to prove such a custom. 
Instances of such secondary contracts may have happened and been con- 
nived at, but such instances fall far  short of establishing a custom which 
is to be considered generally obligatory. There is no necessity in  this case 
to presume that an implied power was given by the employer to the 
agent to alter the terms held out to the public. I f  the employer had 
thought proper to confer such a power he could easily have expressed it. 
This is not like the case of a salesman behind the counter. He  is iden- 
tified with his employer. He acts in  the room and place of his em- 
ployer in  selling goods. He  is placed there for that purpose, and his 
employer is bound by his acts. But a principal is not bound by a regu- 
lation entered into by his agent, unless it come within the scope of a 
delegated authority. 

RUFFIN, J. The terms expressed in  the advertisement may certainly 
be varied by a special contract, and that contract may be made with 
the owner of the horse or his agent. But if made by the latter, his 
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character must be proved. This is not done by the evidence in (246) 
this case. There is no proof of an express agency to this pur- 
pose. Nor can an authority to make special bargains be inferred from 
the relation between the parties. A groom is the mere servant, menial 
as i t  were-not the general agent of the owner of the horse. And as to 
what the case calls "some proof of a custom," I must say that the under- 
standing or misunderstanding of the law i n  a particular neighborhood, 
or by a portion of the people in the neighborhood, cannot enlarge the 
powers of a lackey into those of an agent capable of controlling the 
contracts of the master. 

Customs are of two sorts-general and local. The former needs no 
proof, but are judicially known and form part of the law. The latter, 
if proved, cannot alter the law or form a ground of the construction of 
a contract, except in  a very few cases, which are mostly of a mercantile ' 

character. 
I f  indeed there had been proof that this groom had made other con- 

tracts on terms variant from those advertised, and the master recog- 
nized them, by receiving payment according to them, or otherwise 
treated them as valid, i t  would have been different. That would have 
been evidence; that in  this particular case there was in fact an agency 
as understood by all the parties. But there was no evidence of that 
sort. And such an agency cannot be inferred from the circumstance 
that some other grooms have been, or have been understood to be, their 
master's agents. A groom is not known, as a trader's shopman or a 
merchant's clerk, and therefore there must be evidence of an actual au- 
thority in  the former to make contracts different from those offered by 
the owner. 

PER CERIAM. Judgment reversed. 

JOHN FINLEY v. WILLIAM D. SMITH. 

1. The proper county to which a ca. sa. should issue, in order to charge the 
bail, is the county where the original writ was executed. 

2. The case of Benton v. Duffy, Conf. Rep., 98, approved in part. 
3. If the defendant has no fixed residence in the State, then the ca. sa. ought 

to issue to the county where the bail bond was taken, that the bail may 
have notice. 

4. But if the defendant has acquired a domicil in another county and the 
plaintiff has notice of it, the ca. sa. ought to  issue to that county. 
14--14 209 
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5. A temporary residence by a single man without property is not such a 
change of domicil as justides the plaintiff, in order to  charge the bail, in 
issuing the ca. sa. to any other county than that in which the original 
writ mas executed. 

THIS was a scire: facias against the defendant as the bail of one New- 
ton. The sci. fa.  recited that the original writ against Newton had 
issued to the defendant as sheriff of Buncombe, who executed it, but 
took no bail bond. 

Plea-that the ca. sa. upon the judgment obtained by the plaintiff 
against Newton had not issued to the county of Buncombe, with an 
averment that Buncombe was the proper county to which the writ 
should have been directed.* Replication that the ca. sa. had issued to 

, the county of Lincoln, where Newton was domiciled, and which was the 
proper county to which the writ should have been directed. Issue was 
taken upon the facts pleaded in  the replication) which was tried on the 
last circuit before his Honor, Daniel, J., at WILKES. 

On the trial it appeared that Newton was a single man without a 
house or land; that he was a plasterer by trade, and went about the 
country procuring work where he could find i t ;  that after his arrest he 
left Buncombe County and went to Lincoln, where he undertook to plas- 

ter a house, and remained for three weeks, when he left the State. 
(248) His  Honor charged the jury that the proper county to which 

the ca. sa. should have been issued was that where Newton had a 
domicil, or had last resided; that if i t  was unknown to the plaintiff 
where his domicil was the law presumed it to be in  the county where 
the original writ was executed, but that presumption might be rebutted; 
that if they were satisfied that Newton had abandoned Buncombe 
County and had gone to Lincoln to work at his trade, then i t  would not 
be proper to direct the ca. sa. to that county, but it should have issued to 

*The 19th section of the Act of 1777 is as follows: "That all bail taken 
according to the directions of this act shall be deemed held and taken to be 
special bail, and as such liable to the recovery of the plaintiff; but the plain- 
tiff, after final judgment, shall not take out execution against such bail until 
an execution be first returned that the defendant is not to be found in his 
proper county, and until a scire facias' hath been made known to the bail, 
which scire facias shall not issue till such execution shall have been so re- 
turned; and after return of such execution against the principal, and scire 
facz'ns against the bail, execution may issue against the principal and securi- 
ties, or any of them, or any of their estates, unless the bail shall surrender the 
principal before the return of the first scire facias, or shall appear and plead 
upon the return thereof, any law, custom or practice to the contrary thereof 
in any wise notwithstanding." 
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Lincoln; that if they thought Newton had entirely abandoned Bun- 
combe when he left i t  for Lincoln, then a residence in the latter county 
of three weeks, together with the fact that the plaintiff was ignorant -of 
his having left the State, would enable them, if they thought proper, to 
infer that Lincoln was the proper county. 

A verdict was returned for the plaintiff, and the defendant appealed. 

N o  counsel for either party. 

RUFFIN, J. The question is, what is the proper county within the 
Act of 1777 (Rev., ch. 115, sec. 19) to which the ca. sa. shall issue 
before charging the bail? 

I n  England it is the county in which the venue was laid. (Dudlow v. 
Watchorn,  16 East, 39.) And as that in  transitory actions is at the 
election of the plaintiff, and need not be that in which the defendant 
lives, or was arrested, i t  /seems, as Mr. T idd  remarks, that the ca, sa. is 
not intended there actually to cause an arrest of the principal, but 
rather to intimate to the bail to what species of execution the creditor 
means to resort. The purpose is not so much to take the body on the 
writ as to let the bail know that he must render the body. Hence it is 
only necessary to take effectual means of giving that notice, which is 
held to be by depositing the writ in  some certain sheriff's office to which 
the bail can have recourse for inquiry, and that in  which the action was 
laid has been the one selected in  all cases. 

We think, however, that our Legislature meant that and something 
more in our statute, and that the ca. sa. is required as well for the 
benefit of the bail as the plaintiff. The ca. sa. ought to be issued 
to the county where i t  may be executed by the actual arrest of (249) 
the defendant, if that can be done, and if that cannot be done, 
then to the county in  which it will most probably give notice to the bail. 
For the words are not "in tha proper county," but "if the defendant 
cannot be found in his  proper county." This is prima facie: the county 
in which the defendant was originally arrested, because his residence 
must be taken to have then been there, because i t  is presumed the bail re- 
side there, and will get notice by the writ, because the plaintiff is not to 
be charged, at  his peril, with the duty of taking notice of the defendant's 
change of residence; and because, in  case the defendant leaves the State, 
or has no fixed residence i n  another county in the State, there is no other 
certain place to which the defendant can send his execution, and the law 
surely intended to give some certain one. This we take to be the prin- 
cipal point decided in Bintort v. Duf fy  (Conf. Rep., 98), which is be- 
lieved to have been followed ever since. But as I have before said, the 
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execution required in our act was intended to be an effectual one. I f  
sent into the county where the capias ad r e s p o d e n d u m  was served, it 
would not have that character in case the defendant had in fact removed 
from it. I n  that event it ought to go to the county where he then 
resides, provided the plaintiff has knowledge of it. There is no reason 
for obliging the plaintiff to know where the defendant lives. H e  has a 
right to presume, as against the bail, that his original county is yet his 
proper county until it be shown that he knows the contrary, or had 
reason to know it. Upon this point, therefore, the court now differs 
from Benton v. Duffy if in  that case the demurrer to the rejoinder was 
sus'tained. The report is obscure, and i t  does not appear what judgment 
was directed to be given, nor do I understand what is meant in the 
latter part of the opinion, where i t  is said that the county of the arrest 
ought not to be departed from unless a return of the sheriff evinces 
that such county no longer continues to be his proper county. I t  is 
clear, however, in the admission that the original county is to be de- 

parted from where it satisfactorily appears that it no longer con- 
( 2 5 0 )  tinues to be the defendant's proper county. And I do not know 

how that could be more conclusively established than by a plea 
that at  the time of issuing the ca. sa. to one county, the principal 
resided in  another county and the plaintiff knew it, and an admission 
thereof by a general demurrer. We think in  that case that the county 
of the defendant's present residence is "his  proper county," and in that 
respect concur with the judge of the Superior Court. 

But  we think that court erred in  saying that Lincoln was, or could be 
found by the jury upon the evidence to be, the proper county of Newton. 
The plea is, that there was no ca. sa. to Buncombe, in  which Newton 
was first arrested. The replication is, that there was a ca. sa. to Lincoln, 
which was the domicil of Newton; and on this last point, to wit, the 
domicil and residence, the rejoinder takes issue. The evidence does not 
establish anything like a domicil. On the contrary i t  proves that Lin- 
coln was not Newton's place of residence-home. H e  had, in  truth, 
no place of residence in North Carolina, certainly not in  Lincoln. 
Without house, land, family, he wandered about the country seek- 
ing employment da die im diem, and only stayed three weeks in  Lin- 
coln for the temporary purpose of plastering a house. What rights 
as a citizen was he entitled to, or to what duties was he subject in  
that county? He  could not vote; he was not liable to military duty, 
nor bound to repair the highways. H e  sojourned there, but did not 
reside there. I t  was not his  county, and his stopping in that county 
was no more to the purposes of residence than boarding for a week, or 
putting up at  a tavern for a night. H e  did not dwell there, nor did he 
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purpose so to do. The judge of the Superior Court seems to have 
thought that the abandonment of Buncombe by Newton, and going 
into another county for any purpose, makes the former cease to be the 
proper county. Clearly not. I t  is not alone that he leaves Buncombe; 
for if he went out of the State, then there would be no proper county; 
nor that he goes into another, which makes the latter his proper county. 
For he must go there to inhabit and dwell, either for an indefinite 
period and for the general purposes of livelihood, or if for a (251)  
definite time, through the seasons of the year as an overseer or 
the like. But a mere casual employment in a job of a few weeks will 
not give him a domicil there, although he may not have one elsewhere. 
H e  is a citizen of the world-a mere bird of passage-not an inhabitant. 

This is not like the case of one having no fixed residence, dying at a 
particular place, as to the purposes of administration and distribution. 
There the place of death must be taken, because there is no other. Here 
the converse is true. The accidental and occasional place of being is not 
taken because there is another certain place, namely, the county where 
the writ was served, which continues to be "his proper county" until 
some other is adopted as a fixed residence. 

Cited: Howzer v. Dellinger, 23 N. C., 478; Ferrall v. Brickell, 27 
N. C., 69; Jaclcson v .  Hampton, 32 N. C., 598. 

JACOB CONRAD v. DAVID DALTON. 

1. A sci. fa. suggesting a demstavil; by an administrator does not survive 
against his executor. 

2. In no case is the executor of an administrator liable at law to the creditors 
of the intestate. 

3. But, upon a proper case, he may be made responsible in equity, on the 
ground that he is in the possession of the fund liable to the payment of 
debts. 

4. Is there any remedy against the executor of an administrator for a decas- 
t w i t  by the destruction of assets? Qucere. 

5. But if the administrator has converted the assets to his own use, it  seems 
the administrator de bonds non may recover against his executor for 
money had and received. 
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THIS was a sciw facias, reciting that the plaintiff obtained a judgment 
against Isaac Dalton, administrator of Jonathan Dalton, upon which a 
fi. fa. had issued, which was returned nulla bona; and i t  was suggested 
that assets of the said Jonathan had come to the hands of the said Isaac, 
and had been by him wasted. After the return of this writ the death of 
Isaac was suggested, and process issued to revive the suit against the 
defendant, his executor. The defendant appeared to this process, and 
filed a general demurrer, which was sustained by his Honor, Mangum, J., 
and thereupon the plaintiff appealed. 

Deivereux for plaintif.  
(252) Nash  for defendant. 

HENDERSON, C. J., after stating the substance of the pleadings, as 
above set forth, proceeded: This is an attempt by the creditor to reach 
the assets of the debtor (Johnathan Dalton) in  the hands of the executor 
of the administrator, which certainly cannot be done at  law. For 
neither the administrator of the executor nor the executor of the admin- 
istrator represents the first testator or in tes ta t ,  The unadministered 
assets belong to the administrator de bods non, of the first dead man, and 
may be recovered by him, and when so recovered are assets in  his hands. 
And if he neglects to recover them, i t  is a devastavit, and he is responsi- 
ble for their value, viz. : for what he might have recovered. Where the 
goods have actually been wasted by the first executor or administrator, 
I am a t  a loss to say what is to be done. For a devastavit is in  tort, 
which dies with the person. Perhaps our acts of Assembly, reviving all 
causes of action where property is the subject of controversy, that is, all 
which are not merely vindictive, will enable the administrator de boais 
non to sustain an  action, even where there has been an actual devastavit. 
Where the goods remain in  kind, and are unadministered, there can be 
no doubt that the administrator de bonk non may recover them. But 
in no case which I can conceive is the administrator of the executor, or 
the executor of the administrator, liable at  law to the actions of creditors 
of the first testator or intestate. Where the executor or administrator 
becomes fixed with assets, i t  is then his own debt, and his executor or 
administrator is liable. Property or debts, in  compensation for a 
devastavit, may in  equity afford ground of relief to creditors, legatees 
and distributees upon a proper case. But the executor of the executor, 
where there is only one executor of the first testator, or of the surviving 
executor where there are more, is liable at law. For, in  fact, he is the 
executor of the first testator. 
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When I say that, independently of our acts of Assembly keeping alive 
actions for torts,  where property is the subject-matter of them, I am at 
a loss to say how in  the case of a waste of property by the execu- 
tor or first administrator, the administrator d e  bomk n o n  could (253) 
obtain satisfaction; I mean where the property has been destroyed. 
I f  the executor or administrator has converted the goods into money, and 
failed to apply it to the uses of the estate, it is so much money in  his 
hands, for which the administrator de bonis n o n  may support an  action, 
I suppose, for such money received to his use. But this is rather strain- 
ing the action for money had and received. For  i t  cannot, otherwise 
than by a fiction, be said to have been received to the use of the adminis- 
trator de: b o n k  won. To sustain the action, we must personify the estate, 
and as the administrator da bonis n o n  represents the estate, give the 
action to him. There is no difficulty when the property remains in  kind. 
And, I believe, by a justifiable extension of our acts before mentioned, 
they may embrace cases of actual waste. 

PER CURIAM. Judgment affirmed. 

Cited:  LansdeZZ v. Wins tead ,  '76 N.  C., 369; WaZton v. Pearson, 85 
N. C., 5 1 ;  M o w i s  v. S y m e ,  88 N. C., 455. 

JOHN HODGES v. FARQUHARD ARMSTRONG, ADMINISTRATOR OF 

THOMAS ARMSTRONG. 

1. A judgment against a surety will not entitle him to maintain an action for 
money paid to the use of the defendant, until it has been satisfied. 

2. To enable a surety to recover for money paid to the use of his principal, 
he must prove an actual payment in satisfaction of the debt. 

3. In order to get the benefit of the security, upon payment of the debt, he 
must have it assigned to a trustee; or if bound collaterally, he may take 
the assignment directly to himself. 

4. If an assignment of the security is taken, the surety may have his redress 
upon it immediately in the name of the creditor. 

5. But while it is not in force, the surety cannot maintain an action for the 
money paid for the assignment. 

6. An executor cannot retain his commissions again,st a creditor or a legatee, 
until they have been allowed by the county court, or in a suit for the 
settlement of his accounts. 

7. They cannot be allowed by a jury upon the plea of fully administered. 
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ASSUMPSIT for money paid to the use of the defendant, tried before his 
Honor, Daniel,  J., at CUMBERLAND, on the last spring circuit. On the 
trial, upon now assumpsit pleaded, the case was as follows : 

The plaintiff was the surety of the defendant's intestate and of one 
William Hodges, upon a bond payable to one McArthur; before the bond 
became due, the principal debtors died, and the plaintiff administered 
upon the estate of William Hodges, and the defendant upon that of 
Armstrong; suit was brought by McArthur against the plaintiff and 
defendant in their representative characters, and against the plaintiff 
upon his personal obligation. On the trial the plaintiff, as administra- 

tor, established the plea of fully administered, and judgment was 
(254) taken against the present defendant, de b m i s  intestati ,  and 

against the plaintiff as administrator, quando, and in  his own 
right absolutely. To protect himself, the plaintiff, through the inter- 
vention of a third person, paid the amount of the judgment to Mc- 
Arthur's attorney, and procured an assignment of i t  to be made to a 
trustee for his benefit, and issued a scire: facias to obtain execution 
against the present defendant, d e  bolzis propriis; but the payment by the 
plaintiff having been held to be a satisfaction of the judgment, he failed 
in  that action, and then commenced the present. Upon these facts i t  
was objected that the plaintiff could not recover because he had not paid 
the money to the use of the defendant, but had purchaped a judgment 
against the defendant, and that his proper redress was either by sci. fa. 
or debt upon that judgment. But  the presiding judge ruled that the 
payment was one which would support the action. 

The defendant then contended that the plaintiff, as administrator of 
William Hodges, had received assets since the rendering of the judg- 
ment which were subject to the payment of the debt to McArthur, and 
that as far  as those assets extended, they were to be applied to the pay- 
ment of that debt. On this ground the defendant was permitted to 
investigate the account of the plaintiff as administrator of William 
Hodges. I n  making this examination, the plaintiff claimed commissions 
on the estate, but the claim was resisted by the defendant, because no 
order of the county court was produced whereby they were allowed upon 
a final settlement of the administration account. His  Honor overruled 
the objection, and a verdict was returned for the plaintiff The defend- 
ant appealed, and it was agreed, in  case the opinion of the court was 
against the plaintiff on the first point, that a judgment of nonsuit 
should be entered. 

s Gaston for pla,intiff. 
W.  H. ~ a & o o d  for defendant.  
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RUFFIX, J. AS a surety cannot maintain an action against his prin- 
cipal merely upon the rendering of a judgment against the former, i t  
was material and necessary that the plaintiff in  this case should 
show a satisfaction of the judgment by a payment made by him- ( 2 5 5 )  
self. To make that fact appear, he proved that he deposited the 
money with a friend, to be delivered to the original creditor, with ex- 
press directions not to pay i t  in discharge and satisfaction of the judg- 
ment, but to take an assignment thereof for the purpose of keeping i t  in 
force against the defendant. The agent complied with the instructions, 
and took from MeArthur an assignment to himself, in trust for the 
plaintiff. This transaction was held in  the Superior Court to be a 
payment. This Court entertains a different opinion. There was no 
satisfaction of the judgment acknowledged of record; no release of i t ;  
nor any receipt of money as and for a payment of it. No payment was 
intended. Both the testimony of the witness and the deed of assignment 
prove that the contrary was intended. The question, then, is whether, 
against the intention of the parties, the payment shall be deemed to be in 
satisfaction, because the money belonged to one of the defendants in  
that suit. We think not. I t  is a common mode whereby a surety 
indemnifies himself. H e  may relinquish i t  by making payment in satis- 
faction. But he may make the payment, not in  satisfaction, and take 
an assignment. I f  the surety is not a party to that suit, he may take 
the assignment to himself. This is generally done by an endorser who 
is not sued jointly with the maker. I t  is greatly for the benefit of 
sureties that i t  should,be so; for many of the rights of the surety are 
secured only through this principle of subrogating him to the securities 
of the creditors, and entitling him to an  assignment of them. Hence, if 
the creditor does any act which puts i t  out of his power to make an 
assignment to the surety, the latter is discharged. By taking an assign- 
ment, the judgment is preserved, and satisfaction may be obtained from 
the principal by immediate process, which is of great consequence in a 
case of insolvency or the death of the principal. I f  the judgment be 
joint against the surety and the principal, the former does not thereby 
lose his right to an assignment. I f  he did, all claim to the benevo- 
lence of the creditor would fall with it. H e  cannot indeed take ( 2 5 6 )  
the assignment, in that case, to himself, for that would be an 
extinction of the judgment. But he may take i t  to another person. I n  
law the plaintiff alone is the owner of the debt. The assignee can act in - 
his name alone. And a court of law can take no notice of the trust uDon 
which the assignee or the plaintiff keeps up the judgment. But if we 
could, we would not make the legal right unite with that of the cestui 
que trust. I t  is like the owner of an inheritance taking a conveyance to 
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a trustee of an outstanding satisfied term. The interposition of the 
trustee keeps the legal and equitable estates apart, even in  equity-much 
more a t  law. 

There is no doubt that McArthur may yet acknowledge satisfaction of 
record, or the assignee may do i t  in  his name, provided the terms of the 
assignment authorize it. But until that be done, or the judgment be 
otherwise discharged, in  such wise as to bar a suit on i t  a t  law, i t  remains 
in  force. While i t  does, the surety cannot maintain an  action of which 
the gist is the satisfaction of that judgment. 

This opinion renders i t  unnecessary to decide the other questions. 
But there is one of them of very general consequence, which may fre- 
quently occur, on which all the judges entertain a clear opinion, different 
from that given in  the Superior Court, which we think i t  proper to 
express. I t  relates to the commissions of the executor. We think the 
Acts of 1715, 1723, and 1799, taken together, clearly contemplate that 
commissions, to be retained against a creditor or legatee (which were not 
chargeable a t  all a t  common law), must be allowed by the court before 
which the executor is  to return an account of his administration, or i n  
which is pending a suit directly for the settlement of those accounts. A 
just allowance can be made only upon an examination of the accounts. 
I t  is impossible that a jury can, in  this collateral way, have the informa- 
tion necessary to a proper estimate. Besides, there is another reason of 
policy which forbids it. The account current is to be returned on the 

oath of the executor. I t  is frequently important evidence for the 
(25'7) creditor upon the issue of fully administered. The administra- 

tion is often within the knowledge of the executor alone. I n  Eng- 
land he may a t  any time be summoned by the creditor before the ordi- 
nary to render his account, which the creditor uses as evidence in  the suit 
at  law. Here the only method we have of obtaining such an account is 
to withhold the allowance of commissions until i t  be returned. The 
refusal of them, until expressly allowed by the court, will make it the 
interest of the executor to do his duty, and make fair  disclosures. The 
rule can never be of any importance, except in the case of estates alleged 
to be insolvent. Whenever that is alleged by the executor, he must of 
necessity be prepared to exhibit his accounts; for when the estate is 
exhausted, he has nothing further to administer, and must be ready to 
return the account current. We think, therefore, that an executor in 
default in not making his return is not entitled to retain for commissions 
at  the discretion of a jury. They only form a charge against the estate 
when specifically allowed by the court, upon the settlement of the estate. 

Wherefore, the judgment must be reversed, and judgment (according 
to the agreement of the parties in  the record) of nonsuit entered. 

PER CURIAM. Judgment reversed. 
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Cited: Xherwood v. Collier, post, 382; Foster v. Frost, 15  N.  C., 429; 
Walton, v. Avery, 22 N.  C., 410; Lynch v. Johnson,, 33 3. C., 225; Brown 
v. Long, 36 N.  C., 192; Harrison, v. Simmons, 44 4. C., 81; Barringer 
v. Boydem, 52 N.  C., 189; Hanmer v. Douglas, 57 N.  C., 266; Tiddy v. 
Harris, 101 N. C., 593; LiZes v. Roqers, 113 N.  C., 200; Peebles v. Gay, 
115 N.. C., 41 ; ~ a v i s o ;  v.  rego or^,^ 132 N. C., 395 ; Bank v. Hotel c*., 
147 N. C., 598. 

ABNER WILLIAMS v. WILLIAM WOODHOUSE ET AL. 

1. The plaintiff cannot recover in case for malicious prosecution without pro- 
ducing the record of his acquittal. 

2. Judgments cannot be impeached collaterally; and while they are unre- 
versed, they are conclusive as to their legal effects. 

3. And where the defendant in an indictment was convicted of the charge, he 
cannot in any form of action recover against the prosecutor, although he 
shows that the conviction was the result of conspiracy and perjury. 

The plaintiff declared as follows : 
"And the said Abner complains, etc., that heretofore, etc., they, the 

said Woodhouse and Salyear, together with other persons, etc., did con- 
spire, combine, confederate, and agree to accuse and charge the said 
Abner, together with J. P. and W. G., of a conspiracy to cheat and 
defraud the said William Woodhouse of one-half of a vessel, 
called, etc., and to give and procure evidence against said Abner, (258) 
J. P., and W. G. sufficient to convict them of the said charge, and 
to cause them to be indicted for the same charge so unjustly and falsely 
to be made by them, the said Woodhouse and Salyear, against them, the 
said Abner, J. P., and W. G., in the Superior Court, etc., and cause 
them in such court to be convicted on their trial. And the said Abner 
saith that the said Woodhouse and Salyear did at, etc., in  pursuance of 
the said corrupt agreement and conspiracy, cause the said Abner, 
together with the said J. P. and W. G., to be indicted, and him, the said 
Abner, to be convicted for a conspiracy, etc., and did appear and give 
evidence, and procure evidence to be given against the said Abner, 
whereof he was convicted, and suffered much by long imprisonment and 
loss of money; although at the same time i t  was well known to the said 
Woodhouse and Salyear that the said charge so made was false and 
unfounded, and the said William Woodhouse was not at  that time and 
never was the sole owner of said vessel, etc." 

Upon not guilty pleaded, the jury, before Donnell, J., at PASQUOTANK, 
on the last spring circuit, found a verdict for the plaintiff. Upon the 
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motion of the defendant's counsel, his Honor set the verdict aside, and 
directed a nonsuit to be entered, because i t  was admitted by the plaintiff 
that he had been convicted of the offense for which he averred he had 
been maliciously prosecuted. 

From this judgment the plaintiff appealed. 

Iredell for plaintiff. 
K h m e y  conltra. 

HALL, J. From the finding of the jury i n  this case, it may be that the 
judgment we feel ourselves bound to give will not accord with the justice 
of the case. Admitting that, however, to be the case, it is better that 
the injury be submitted to than that a wholesome and well-established 
rule of law should be shaken. 

Judgments are the solemn determinations of judges upon subjects sub- 
mitted to them, and the proceedings are recorded for the purpose 

(259) of perpetuating them. They are the foundations of legal repose. 
I t  is stated by Lord Mansfield in Moses 0. McFerlan, 2 Bur., 1005, 

that the merits of a judgment can never be impeached by an original suit 
either at  law or in  equity; that the judgment is conclusive as to the 
subject-matter of i t  whilst it is in  force, and until it is reversed or set 
aside. So i t  is stated in  1 Stark. on Ev., 224, that the record of a judg- 
ment in  a criminal case is conclusive evidence of the fact of conviction 
and judgment, and all the legal consequences resulting from it. I t  is in  
the nature of a judgment in rem. 

When an action is brought for a malicious prosecution, i t  is indis- 
pensable that the plaintiff should not only show forth the record of the 
prosecution, but also by the same record his acquittal of the charge made 
against him. 2 Stark. on Ev., 906. I f  he cannot do this, he must fail 
in  his action. So, likewise, must he fail if he shows forth a record which 
shows a verdict and judgment of conviction. That judgment is evidence 
of his guilt whilst i t  is in  force. 

But the plaintiff denies that this is an action for a malicious prosecu- 
tion in  the limited, technical meaning of that action; but an action on 
the case in its extensive meaning, complaining that the plaintiff SUS- 

tained damages in  being convicted of the crime of conspiracy, through 
the agency of the defendants, and by their conspiracy. H e  admits the 
lawfulness of the conviction, but says i t  was procured by the perjury 
and conspiracy of the defendants. 

The plaintiff certainly confines himself to very narrow limits. H e  
suffered under that judgment, but he admits its legality. H e  only com- 
plains of the conspiracy and perjury of the defendants. I f  their con- 
spiracy and perjury, admitting them to be guilty of them, are consid- 
ered as unconnected with the judgment and the effects of the judgment, 
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they are offenses of a public nature. They may be punished for them 
by indictment. But keeping the judgment out of view, they have not 
injured the plaintiff either in person or in purse. Let the case be dis- 
guised as it may, it is an action brought for an injury sustained by 
that public prosecution, and as long as the plaintiff's guilt is 
established by the judgment in  that prosecution, so long must he (260) 
be without a remedy. 

PER CTIRIAM. Judgment affirmed. 

Cited: Spillman v. Williams, 91 N. C., 487; Sledge v. Elliott, 116 
N. C., 716. 

BEXJBMIN BULLOCK v. EDWARD BULLOCK, EXECUTOR OF 

MICAJAH BULLOCK. 

1. Where no+% assumpsit and the statute of limitations are pleaded, and the 
jury find the general issue for the defendant, this Court will not examine 
the charge of the judge on the plea of the statute. 

2. The case of MorZseg 8. Bunting, 12 N. C., 3, approved. 

THIS was an action of assumpsit, tried a t  GRANVILLE, on the last cir- 
cuit, before Norwood, J. 

Pleas-general issue and the statute of limitations. The plaintiff 
excepted to the charge of the judge upon the plea of the statute of limi- 
tations. The jury returned the following verdict: "That the defend- 
ant's testator did not assume." Upon this verdict judgment was ren- 
dered for the defendant, from which the plaintiff appealed. 

Devereux for  plaintiff. 
N o  counsel for defendant. 

RUFFIN, J. The Court is precluded from considering the judge's 
charge by the verdict on the general issue. I t  is found by the jury that 
the defendant's testator did not assume, which puts the other issue, on 
the statute of limitations, and the instructions of the Superior Court 
on it, out of the question. As the existence of the'debt is negatived, the 
judgment must of course be affirmed. To this, Monkey v. Bunting, 12 
N. C., 3, besides other cases, is a direct authority. 

PER CURIAM. Judgment affirmed. 

Cited: Mastin v. Waugh, 19  N. C., 518; Cole v. Cole, 23 N. C., 462; 
Doub 91. Hamer,  29 N. C., 169; Hall  v. Woohide, 30 N. C., 120; Munroe 
v. Sfutts, 31 N. C., 52. 
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(261) 
DEN EX DEM. OF GEORGE BLAIR V. ELISHA P. MILLER. 

A note given for the payment of rent, and proved by the subscribing witness 
to have been executed thirty years aqzte litem matam, is competent evi- 
dence to prove the date of the lessee's possession. But it is otherwise as 
to a recent admission of the lessee. 

AFTER the new trial granted in this cause (13 N. C., 407), i t  came 
on to be tried again before his Honor, Daniel, J., at BURKE, on the last 
circuit, when the only question was, as before, whether Greenlee, under 
whom the defendant claimed, had a seven years possession, so as to 
perfect a paper title originally defective. To establish the commence- 
ment of Greenlee's possession, the defendant offered a note given for the 
rent of the land, signed by one Elrod and dated in  the year 1800, and 
proved its execution by the deposition of the subscribing witness. No 
objection was made to the note going to the jury-and a verdict was 
returned for the defendant, when the plaintiff moved for a new trial 
because the note was improperly read. His  Honor discharged the rule, 
and gave judgment for the defendant, and the plaintiff appealed. 

Seawell and Gastom for plaintiff. 
Badger contra. 

HALL, J. Slight mistakes in offering evidence to a jury, and in the 
examination of witnesses, particularly when not objected to at  the time, 
are not generally sufficient reasons for setting aside verdicts, upon objec- 
tions taken for the first time after the verdicts are recorded. 

I n  the present case, however, it does not appear that any mistake has 
happened. The note was read for no other purpose than to fix the 
time, from its date, when Elrod took possession of the land for which 
this suit is brought, in order to make out a seven years possession. The 
note was given by Elrod in  the year 1800, and its execution proved by 
the subscribing witness. I t  cannot be believed that i t  was then, given 
by Elrod to furnish evidence at this day that Elrod was tenant of the 

land at  that time. The strong presumption is otherwise. I 
(262) admit that an acknowledgment of the note by Elrod of recent date 

would not be sufficient. 
I think there is not the smallest pretense for granting a new trial. 
PER CURIAM. Judgment affirmed. 
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DEN EX DEM. OF EDMUND McLINDON v. GIDEON B. WINFREE. 

Where a deed was proved, and before its registration, the boundaries of an.. 
other tract were inserted in i t;  i t  was held that evidence of that fact did 
not impeach the deed, but that as to the tract, the boundaries of which 
were inserted after probate, the deed was unregistered. 

EJECTMEKT, tried before Strange, J., at ANSON, on the last circuit. 
The plaintiff claimed title under a judgment, execution, and sheriff's 

deed, and having made out his case, the defendant offered to prove by 
the sheriff that the land in  dispute had been sold with several other 
tracts; that; by mistake i t  was not inserted in the deed until after its 
probate, and the order for its registration, and that then, the mistake 
having been discovered, the sheriff, at  the request of the purchaser, 
inserted the land in question in  the deed, when it was registered without 
another probate. The plaintiff objected to this testimony, but his Honor 
received-it, and the sheriff, upon his examination, fully supporting the 
defense, the plaintiff was nonsuited, and appealed. 

N o  counsel for e i ther  party. 

&LL, J. I think the testimony of the sheriff i n  this case was prop- 
erly received. I t  was not the' reception of parol evidence to destroy or 
alter a deed, but to support it, and to preserve it from contamination, 
by preventing matters dahors the deed from creeping into .it. The deed 
shown forth in  evidence by the plaintiff has been acknowledged in  court 
and registered, and includes the land sued for, and to all appear- 
ance conve-j-s title to it, when, in  fact, there never was any ac- (263) 
knowledgment or order of registration, as far  as relates to that 
land, and i t  is to rescue the deed from the burden of that falsehood that 
the testimony is  received. When that is done, the deed is placed in  its 
original shape, and like other deeds, is unassailable by parol evidence. 
To say the least of it, though probably there was no injury intended to 
be done to any one, the conduct of the sheriff mas very reprehensible in  
making the insertion after he had acknowledged the deed i n  court. 

I t  may be said that the plaintiff has a deed for the land, but that deed 
has been neither proved or acknowledged i n  court, nor registered. 

PER CURIAM. Judgment affirmed. 
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ARTHUR MORROW ET AL. V. WILLIAM WILLIAMS. 

1. A remainder in chattels, after a life estate, cannot be created by deed. 
2. A gift of slaves, made by an instrument not under seal, and unaccom- 

panied by delivery, is void. 
(T'he cases of Gilbert v. Murdock, 3 N. C., 182; Nichols v. Cartwright, 6 X. C . ,  

127 ; Graham v. Graham, 9 N. C., 322 ; Fosccue u. Foscz~e, 10 AT. C., 538, 
and Xutton v. HoElowelZ, 13 N.  C., 185, approved.) 

DETINUE for a slave, tried on the last circuit, before his Honor, 
N o r w o o d ,  J .  A verdict was taken for the plaintiff, subject to the opin- 
ion of the court upon the following case : 

Jemima Bradshaw, on 30 December, 1820, signed an instrument of 
which the following is a copy: 

"To all people to whom these presents shall come: I, Jemima Brad- 
shaw, for and in consideration of the natural love and affection which I 
have and bear to my beloved son-in-law, Arthur Morrow, and my daugh- 
ter, Jemima Morrow, and for divers other good considerations me here- 
unto moving, have given and granted, and by these presents do give and 
grant unto the said Arthur and Jemima Morrow, my negro boy, Abra- 
ham," etc. (mentioning several articles of personal property), ('to their 
use, and to use singularly to them, and the children of Jemima Morrow, 
that she may have by her said husband, to enjoy full power and posses- 
sion of after my death, to have and to hold and enjoy all and singularly 

the said negro boy, Abraham, etc., unto the said Arthur and 
(264) Jemima and their children. I n  witness whereof, etc. 

" ~ E M I M A  BRADSIIAW. 
"Signed in presence of, etc." 

The plaintiffs were the wife of Morrow, and the children born at the 
date of the paper above set forth. 

The plaintiffs moved to amend the writ, but his Honor being of 
opinion that they could not recover upon the merits, did not notice the 
motion. The verdict being set aside and a nonsuit entered, the plaintiffs 
appealed. 

W i m t o n  as& W .  A. Graham for p l a k t i f s .  
N o  counsel for defendant .  

HALL, J. Several valid objections occur to the claim of the plaintiffs. 
The first is, that the gift is not established by a deed, or in its absence, 

by evidence of a delivery; the writing introduced and relied upon, not 
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being under seal, is nothing more than the declaration of Jemima Brad- 
shaw that she gave the negro to her daughter and son-in-law; but there 
having been no delivery, no title vested in them, and there being no 
valuable consideration, no right of property passed from her. 

Another objection is, that supposing this writing conveyed the title 
of the negro, only a remainder is given by the donor, aftek the expiration 
of her own life. She gives the negro in 'appropriate words enough, but 
adds these words, "to enjoy full power and possession of after m y  death." 
Now i t  has been held in  repeated decision that such a remainder in per- 
sonal chattels cannot be created by deed. Gilbert v. Murdock, 2 ~ i y . ,  
182; iVichob v. Cartwright, 2 Murph., 137; Graham v. G r a h m ,  2 
Hawks, 322; Sutton v. Hollowell, 13 N.  C., 185; Foscue v. Foscue, 3 
Hawks, 538. The doctrine may therefore be considered as settled. 

But laying these objections out of the case, another might be taken. 
If the title to the negro passed by the writing, i t  vested in Jemima and 
Arthur Morrow, and not in their children. A use only was declared to 
them, and they ought not to be plaintiffs. The record shows that 
a motion was made to amend the writ by striking out, probably to (265) 
remedy that mistake. But i t  does not appear what became of it. 

These objections arise upon the record, and appear to me tg be fatal. 
I therefore think judgment should be given for the defendant. 

PER CURIAM. Judgment affirmed. 

Cited: Dail v. Jones, 85 N. C., 225; Outlaw v. Taylor, 168 N.  C., 
512. 

HILL & XALL v. SAMUEL CHILD. 

Where the sheriff has two writs of P. fa. in favor of the same plaintiff, one 
against a principal debtor alone, and another against the same debtor 
and a surety, and raises money by a sale under both writs, it is to be 
applied pro rata to both ; and neither the sheriff nor the plaintiff can, by a 
subsequent application, affect the right of the surety to have the judg- 
ment against him discharged pro tanto. 

At August Term, 1889, of ORANGE County Court, the plaintiffs ob- 
tained a judgment against Thomas Clancy and James Child for $979, 
and also against the same persons, together with the defendant as their 
surety, for the sum of $3,283. Writs of f i .  fa,. issued on each of these 
judgments, returnable to February Term, 1830, which were levied upon 
the property of the principal debtors. Writs of ved i t ion i ,  with clauses 
of fi.  fa. issued, returnable to May Term following, upon which the 
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sheriff returned that he had made the sum of $3,212 ; and the plaintiff's 
attorney gave him a receipt for $2,600, stating i t  to be in  part satisfac- 
tion of two executions in favor of the plaintiffs. Alias writs of Ilea- 
ditioai expornas, with clauses of fi. fa. then issued, upon which was made 
the further sum of $606. After the return of these writs, the sheriff 
being about to pay the residue of the $3,212 made under the writs return- 
able to May Term, and also this sum of $606, to the plaintiff's attorney, 
was informed by him that he should apply the payment first to the 
satisfaction of the small execution, and the residue as far as i t  would go 

to the large one, to which the defendant, as surety, was a party. 
(266) This application was objected to by the defendant, who insisted 

that i t  should be applied p ~ o  rata to both executions. The sheriff 
stated that he was desirous the money should be applied in  a manner to 
release him from responsibility to either of the parties; and, subse- 
quently, the attorney of the plaintiff received the money from the sheriff, 
and gave him a receipt therefor, stating it to be in  full satisfaction of the 
small execution, and in part satisfaction of the large one. Another fi .  fa. 
issued on the large judgment, and the property of Thomas Clancy and 
James Child being exhausted, it was levied upon the goods of the defend- 
ant, who,paid $715, alleging that the application by the plaintiff's 
attorney was improper, and that the sum then paid by him was in full 
of the balance due upon that judgment. I f  the application made by the 
attorney was proper, then $200 was still due upon the judgment. 

The foregoing facts were stated upon a motion to the county court, 
made by the plaintiffs, to issue another execution. But the motion was 
overruled, and the plaintiffs appealed. 

His Honor, Swain,  J., on the last circuit, affirmed the judgment of the 
county court, and the plaintiffs appealed to this Court. 

W .  H.  Haywood for plaint i fs .  
Badger and M7Ol'insto.n for defendant. 

RUFFIN, J. If  the money raised upon the two executions is to be 
applied to each in proportion to the debt, that in which Samuel Child is 
a defendant is satisfied thereby, and by the payment of the sum of $715 
afterwards made by him. The creditor contends that his execution 
against the two shall be first satisfied, so as to throw the whole unpaid 
balance upon the other. 

N o  authority has been adduced in support of the position, nor do I 
perceive any principle on which to place it. 

I t  is not the question, what the creditor might have done, or the 
sheriff. But the controversy is, What is the effect of what has been 
done by each of them? No doubt the creditor could have enforced the 
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entire satisfaction of the small debt by withholding his larger (267) 
execution until that was doae. And there is no doubt. also, that 
after both were delivered to the sheriff, that officer might haie  proceeded 
to satisfy the whole execution agaiist the three out of the property of 
Samuel Child, and thereby left the estate of the other two open to the 
other writ. This, indeed, places a discretionary power in the sheriff's 
hands, according to the exercise of which the one debt will be wholly or 
partially satisfied. This is necessarily so, where the one writ is against 
one person, and the other against that person and another, for each 
defendant is liable for the whole. And it is a power which the party 
cannot control by directions. The officer is governed by the mandate 
and force of the writ. But the sheriff may first seize and sell, under 
both writs, the estate of him who is defendant in both. I f  he does, the 
estate of him who is defendant in  but one is liable only for the balance 
due upon that execution, after the legal application of the money before 
raised. The question, then, is, What is a due application of that money? 

I f  the two executions were a t  the suit of different plaintiffs (on which, 
by the way, the sheriff has the same discretionary power as that above 
mentioned). there is no doubt that each would be entitled to its share of 

z ,  

the money. I can discover no difference, where there is the same plain- 
tiff in both. The writs create certain well-known liens, and entitle the 
plaintiff, where there is conflicting process, to certain portions of the 
money raised upon the two jointly. I f  the sheriff seize only the estate 
of him who is defendant i n  both, and each has an equal lien, and is 
entitled to a proportion of the fund, and sell that estate, the seizure and 
sale satisfy both writs y o  tanto. I f  the sheriff thus apply the money, 
what complaint has the plaintiff? I f  they are different persons, mani- 
festly none; for he whose execution is only against one gets his share of 
his debtor's estate. I f  there be the same plaintiff, he has as little, for the 
estate.of him who is the debtor in  both has been applied to each aslthe 
law directs, and the balance upon the execution against that de- 
fendant and another is satisfied out of t&e estate of the latter. (268) 
There could be no action against the sheriff for thus dividing the 
money raised on both, out of the effects of him against whom both run. 
But if directions from the party could control, there were none here; 
and the sheriff appropriated the money by his return. The subsequent 
act of the plaintiff, even with the sheriff's assent, could not alter it, 
because the writ was already satisfied pro tanto. I t  is true of debts 
generally that the creditor may apply the money, if the debtor does not 
direct a special a,pplication, to which of the two debts he chooses. But 
the very act of raising money on an execution is an appIication of it to 
that debt, according to the legal effect of the execution. I say raised 
on i t  because, as I have already remarked, the sheriff may, where an 



I N  THE SUPREME COURT. [I4 

execution is against two, satisfy it out of the estate of either. But the 
creditor who has two debts can keep the control of both in his own hands 
only by holding up one of the executions. If he deliver both, he places 
i t  in the power of the sheriff to act upon both, against the property of 
him who is defendant in both, and the money levied on both is equally 
applicable to both; indeed, is applied in  the very act of raising it. 

PER CURIAM. Judgment affirmed. 

Cited: Eason v. Petway, 18 N.  C., 46. 

PHILIP CANSLER v. JOHN HOKE ET AL. 

The return of a processioner must set out the courses and distances in words 
at full length. And where the courses were expressed by abbreviations, 
and the distances in figures, the return was set aside. HENDERSOS. C .  J., 
dissentiente. 

THE plaintiff sued out in the county court an order for the procession- 
ing of five acrt\s of land lying in  LIKCOLN, adjoining the lands of the 
defendants, to which the processioner returned that he had run several 
lines, and had been forbidden by the defendants from proceeding further 
with the survey. Upon this return, the county court, under the Act 

of 1799 (Rev., ch. 541)) appointed five freeholders to complete the 
(269) processioning, who made their return setting forth the courses in 

abbreviations, thus-n. for north, etc.-and the distances in fig- 
ures instead of words. The defendants objected to the return, but it was 
confirmed by the county court, from which the defendants appealed. 

His  Honor, DawieZ, J., on the last circuit, affirmed the judgment, and 
the defendants again appealed. 

J 

Attorney-General and Hogg for plaintiff. 
Gastom for defendants. 

HALL, J. When I observed that the first act on processioning, which 
is to be found in the Revisal, ch. 14, declared that any person whose 
lands were twice processioned according to that act shall be deemed and 
adjudged the sole owner of such land, and that it was supposed that 
clause gave a title to lands which might be twice processioned under the 
Act of 1792 (Rev., ch. 365), I could not but consider it as a proceeding 
fraught with danger to the rights of land proprietors, and felt myself 
altogether justified in  throwing every legal'impediment in  the way of a 

228 



N. C.] DECEMBER TERM, 1831. 

title thus to be consummated. I was prepared to say that the proces- 
sioner's return in this case was not made out according to 'the sixth sec- 
tion of the Act of 1792 (Rev., ch. 365)) which declares that "the pro- 
cessioner shall make out a certificate in  words a t  full length, for each 
tract by him processioned"; an objection which I should be at a loss 
how to get clear of in  cases of minor importance. The act is imperative, 
and the processioner's certificate is not made out in  words at full length. 
And for that reason the report must be set aside, with leave to the plain- 
tiff to proceed further in the cause, as the law directs. 

I t  is to be observed that the Act of 1823 (ch. 14) directs that lands 
shall be processioned, and the marks renewed once in  every three years. 
And that he  whose lands are twice processioned shall be adjudged the 
sole owner of such lands. The Act of 1792 leaves every person at liberty 
to have their lands processioned or not. I f  they elect to have them pro- 
cessioned, no particular time is stated in  which i t  is to be done. 
They may have them processioned today, and again tomorrow. (270) 
And the doubt may be very honestly entertained whether that is 
such a twice processiowing as will give a good title. The present case 
does not require an opinion to be given on this point. 

RUFFIN, J., concurred. 

HENDERSON, C. J., clissentiente: I cannot but believe that the words 
at full length, to be found in our processioning acts, are fully satisfied 
by abbreviations, not only of common, but I believe I might say of 
universal use; as N. for North, E. for East, W. for West, PO. for poles, 
chs. for chains, when it is shown by the context that these abbreviations 
are used as descriptive of the courses and distances. There can be in  
such case no possibility of a mistake. I n  our acts, describing the mode 
in  which surveyors shall make out and return plats of vacant lands, 
made upon entries, the words are "words at length." And surely there 
can be no substantial difference between words at length and words at 
full length. Yet this interpretation would render nearly all of our sur- 
veys void. And thereby, also, our grants would be annulled. The Legisla- 
ture meant that, as the thing was to be done in words, and frequently 
for the use of plain and unlearned men, the proceedings should be so 
described that all could understand them. I must therefore declare my 
dissent from the opinion of the Court, for I think that the proceedings 
should not be quashed. 

PER CCRIAM. Judgment reversed. 

Cited: Van'dyk,e v. Fa,rris, 126 N. C., 746. 
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1. The husband acquires by marriage no estate in the land of his wife, Of 

which he is not actually seized. And where the wife has a vested re- 
mainder in lands, a sale, in the lifetime of the particular tenant, of the 
husband's interest passes nothing to the purchaser. 

2. -4 sheriff can sell only such estates as the defendant in the execution can 
convey by deed passing an estate. Where the deed of the defendant 
would operate only by way of estoppel, a sheriff's deed conveys nothing. 

THIS was a petition for partition. The demandant averred that John 
Baird, being seized of the land of which partition was sought, 

(271) devised them to John Kerr and his wife Margaret for their joint 
lives, with remainder to the issue of the wife; that the wife died, 

leaving several children, and among them Margaret, the wife of the 
defendant Wagstaff; and that the demandant had purchased the interest 
of Wagstaff at  an execution sale. 

The defendants pleaded that at the sale of the interest of Wagstaff in 
the land, John Kerr, the tenant for life, was alive, and the demandant 
demurred. 

His  Honor, Norwood,  J., at PERSON, on the last circuit, overruled the 
demurrer, and dismissed the petition, whereupon the demandant ap- 
pealed. 

P. H.  iMangu3m for d e r n ~ ~ n d a n t .  
(276) W. A. G r a h a m  for defendants. 

HEKDERSON, C. J. When this case was opened, my impression was 
that, as the interest of the wife was a vested remainder i n  fee, after an 
estate for life i n  her parents, and was therefore incapable of a seizin 
either in deed or in  law, the law cast an estate on the husband during 
the marriage, which he could himself alien, and which could conse- 
quently be sold for his debts. I was led to this conclusion from cases 
which I then thought analogous, to wit, where the estate was incapable 
of an actual seizin, as i n  cases of advowsons, rents and other incorporeal 
hereditaments; that the law gave them to the husband during the mar- 
riage, and upon the death of the wife, having had issue born alive, he be- 
came tenant by the curtesy thereof; and that upon the death of the wife, 
her heir succeeded to her estate or interest therein without an actual 
seizin by her. But upon reflection, I am satisfied that all these analogies 
fail. That as regards the freehold interest of the wife, the husband by 
the marriage alone can acquire no estate or interest, and that there must 
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be an actual seizin of the husband during the marriage of such 
estates as admit of i t ;  as i n  lands and other corporeal heredita- (277) 
ments; and in both corporeal and incorporeal estates a p r e s e n t  
i n t e ~ e s t .  I confine mvself to freehold interests. This rule is founded, 
I think, on feudal reasons, and although the doctrine of feuds has in  a 
great measure been abolished, still many of the rules growing out of it 
remain, and govern our real estate, and this among others. The reason 
why, in freehold interests, there must be a present estate in the wife to 
give the husband an interest arises from the principle of the feudal law, 
that it is the freeholder only who is bound to perform the feudal duties, 
and that as the functionsVof the ,government could not otherwise be 
carried on (as the feudatory was concerned in the making and adminis- 
tration of the lams, as well as the defense of the kingdom), there must in 
every feud be a freeholder. For if one feud could be withdrawn from 
the obligations by law imposed on it, all might; and thereby the func- 
tions of the government would entirely cease. Hence the rule that the 
freehold could not be in  abeyance, or i n  no one; and hence grew the 
rule that a contingent freehold remainder must be preceded by a par- 
ticular freehold estate. But no such rule prevailed with the residue of 
the inheritance. I t  might be in  abeyance, in  uncertainty, or as is ex- 
pressed by some, & mubibus .  All that was required .was that there 
should always be a freeholder to occupy the land, and answer for i ts  
duties. Where there was one, the ulterior limitations might be to uncer- 
tain persons, provided the uncertainty was removed before or at  the time 
the person was wanted to fill the freehold. Hence the rule that the 
contingent event, on which the remainder is to vest, must happen, or the 
contingent remainderman must be in esse during the particular estate, or 
e o  imtanti that it determines, that there may be no chasm. A child i n  
v e m t r e  sa m e r e  would not at  common law fill the freehold, and make the 
contingent remainder good. Hence the law is entirely regardless of 
looking out the remainderman until he is wanted to fill the freehold, and 
will not before that time decide on the person to take. As where there 
is an estate to A. for life, remainder to B. and his heirs; B. dies 
leaving A. ; the heir of B. is not looked for until the death of A. (278) 
For until that time he is not wanted to fill the freehold, although 
B. had a vested interest, and he who is the heir of B. at  A ' s  death, and 
not he who is heir at  B.'s death, succeeds to the estate. We had a re- 
markable application of this rule some years ago, in the late Supreme 
Court, in the case of Ezum v. Davie, 1 Murph., 375. An estate was 
limited to Harwood Jones for life, remainder to John Jones and his 
heirs. John Jones died before 1795 (when the act passed calling the 
females equally with the males to the inheritance), leaving a son and a . 

231 



I N  T H E  SUPREME COURT. [ I4  

daughter. The son was then his heir, to wit, at  his death. After 1795, 
Harwood Jones, the tenant for life, died, a t  which time both the son 
and daughter were the heirs of John Jones, and they both succeeded 
equally to the estate. I t  was said to be quite immaterial who were the 
heirs of John Jones as to these lands when John Jones died. For there 
was a freeholder in the person of the particular tenant; and the law 
looked for the heirs only when they were wanted to succeed to the free- 
hold interest, which was on the death of the tenant for life. I n  the case 
before the Court, the law does not look for the children of the tenants 
for life until the estate of the tenants for life determines. For they 
were granted for no purpose, and as the husband had no duties to per- 
form in  regard to the lands, the law gave him no interest or estate 
therein. I have confined myself entirely to freehold interests. As to 
chattel interests in  lands, as terms for years, the doctrine of feuds does 
not apply, as they were unknown to the feudal law. 

As to the argument that the husband could have sold these lands by 
estoppel, so he might sell any other lands in  the same way; but the 
sheriff can only sell what the defendant himself can sell, where his con- 
veyance operates by way of passing or transferring an estate; not where 
i t  operates by way of estoppel. I f  it included sales operating by the 
latter mode, the sheriff might sell any tract of land, or all the lands in 
his county. 

I have entered more at  large into this case from what fell from me 
when i t  was opened. The authorities cited and relied on by the 

(279) defendant prove that there must be a present interest and a seizin 
of corporeal hereditaments. Taylor v. Hoode, 1 Bur., 107; Tho. 

Go., 672, 582; 2 B1. Com., 127; 2 Bac. Ab. Curtesy, chs. 2, 3 ;  Preston on 
Estates, 215. I t  may therefore be said as universally true that by the 
marriage the husband acquires no interest in  the corporeal real estates 
of the wife until actual seizin, and therefore can have no interest in her 
real estates in  reversion or remainder, dependent on or after a preceding 
freehold estate therein in another, until the determination of that estate, 
and a seizin in  him. 

PER CURIAM. Judgment affirmed. 

Cited: Ca~ldwell v. Black, 27 N. C., 471; Arrington v. Screws, 31 
N. C., 43; Badham v. Cox, 33 N. C., 459; W i l l i a m  v. Lawier, 44 N.  C., 
35; I n  ye Dixon, 156 N.  C., 28; Tyndall v. Tyndall, 186 N.  C., 277. 
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DEN EX DEM. OF JAhIES SEAWELL v. BAKK O F  CA4PE FEAR. 

1. Sealing is necessary to the validity of all writs, except those issuing to the 
county of the court where they are returnable; and a sheriff by acting 
under an unsealed writ, does not thereby render it valid. 

2. A fi. fa. vests a property in goods seized under it in the sheriff, but as to 
land it confers upon him only a power to sell. 

3. Goods may therefore be sold by the sheriff under a previous levy, without 
a umdilditwni; but a sale of laud without such ahthority is inoperative. 

4. If a sheriff has several writs against the same defendant and does not sell 
under one of them, that writ cannot aid the title of a purchaser under 
the others, although the money arising from the sale is applied to its 
satisfaction. 

5. Where a sheriff levies a fl. fa. on land and goes out of office, a venditioni 
must be directed to his successor. 

6. Per HENDERSON, C. J. Where the sheriff has acted under an unsealed writ, 
the court from which it issued may, after its return, render it valid by 
affixing the seal. 

(The cases of The Governor v. McRae, 10 N .  C., 226, and Barden v. VcKinnie, 
11 N. C., 279, approved.) 

EJECTMENT, tried on the spring circuit of 1830, before his Honor, 
Norwood, J., at CUMBEELAND. 

The plaintiff claimed title under a sheriff's deed for the premises in 
dispute, dated 2 June, 1823, and reciting "an execution" which issued 
from the county court of New Hanover, against Peter Perry and 
Dominic Cazaux for $662.90, and produced the record of a judgment 
against Perry and Cazaux entered up i n  New Hanover County Court 
at  August Term, 1819, and a fi. fa. thereon, tested the second Monday of 
August, 1820, and returnable the second Monday of November following, 
which was returned levied upon the land in  question, on 11 November, 
1820, as the property of Perry, subject to sundry prior levies, made 
under executions issuing from Cumberland County and Superior Courts, 
at  the instance of the defendants. The plaintiffs also produced a vendi- 
tioni exponas, tested the second Monday of November, 1820, and return- 
able the second Monday of February, 1821, which recited the former 
levy, and upon which the sheriff returned that he had, on 9 Feb- 
ruary, 1821, sold the land levied on under the f i .  fa. to the lessor (280). 
of the plaintiff. 

The defendants objected that these writs did not confer upon the 
sheriff a power of sale, and to support the objection, produced the origi- 
nal venditiofii exponas, and proved that i t  had never been sealed with 
the seal of New Hanover County .Court, and urged first, that for this 
reason the writ was a nullity, and second, that as the sale took place 
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after the return of the fi. fa., i t  was made without any authority in the 
sheriff, and consequently was inoperative. BuJ his Honor o~erruled the 
objection, thinking that although the writ was not legally authenticated, 
yet if the sheriff thought proper to act under and recognize it, i t  war- 
ranted his subsequent sale. 

The plaintiff also offered in evidence several judgments and executions 
in favor of the defendants against Perry, and proved that they were in  
the sheriff's hands at the time of the sale, and that the proceeds of the 
sale had been applied to their satisfaction; but it appeared that the agent 
of the defendants had directed the sheriff not to sell under these writs, 
although he had not withdrawn them, nor paid or tendered the sheriff 
his fees. 

The defendants claimed title from Perry under an assignment of a 
mortgage, prior in time to the lien of the execution under which the 
lessor of the plaintiff purchased. This was impeached as fraudulent 
between the mortgagor and Perry, and a verdict being returned for the 
plaintiff, the defendant appealed. 

(281) Guston and Badger for plaintif. 
Hogg for defendant. 

HENDERSON, C. J. A writ issued to another county must be under the 
seal of the court from which i t  issues. Without a seal i t  confers no 
power on the sheriff, and his acting under it cannot give i t  validity. 
This has heretofore been ruled in this Court, i n  the case of The Governor 
v. McRae. The Act of 1797 (Rev., ch. 474, see. 5), dispensing with the 
sealing of process in the cases mentioned in  it, operates only in  those 
cases. And i t  is a sufficient answer to say that this is not one of them, 
and therefore must be governed by the general rule. But if that act has 
any effect in this case, i t  is to show that a seal is here necessary. For 
if by the general rule i t  was not, why make the exception? 

I t  is next contended that the levy under the fieri facias issued from 
New Hanover County Court, and returned to the succeeding ses- 

(282) sion of that court, levied on the lot in  dispute, gave the power to 
sell, and that although this case may be embraced by the reasoning 

of the Court in  delivering the opinion in the case of Burden v. McKinnie, 
yet the facts are very different. There the endorsement of the levy was 
'not made until long after the return of the f i .  fa., the sale was not made 
until more than two years after its return day, and in  the meantime the 
defendant in the execution had died. Here the levy was endorsed at  the 
proper time, the sale made shortly after, and in  the lifetime of all the 
parties. I t  is admitted that the ~ase~referred to is a much stronger one 
than this. But the principle is the same, to wit, that a sale of lands 
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under a f i .  fa. is in  virtue of a power, and not of a property in  the thing 
sold. The latter is the case, as regards goods. By the seizure, the 
sheriff acquires a qualified property in  them, and may maintain an 
action founded on that right of property, qualified to be sure, but still 
i t  is a right of property. H e  stands charged to the plaintiff in  the 
fi.  fa. for their value, and the debtor is discharged to the same amount. 
I t  is in  virtue of this property\that he makes the sale, and he needs not 
a venditioni exponas to confer it. H e  had i t  before. A venditiomi 
exponas only him i n  contempt for not selling. But  in  regard to a 
levy on lands, it is far  otherwise. The sheriff makes no seizure; is not 
liable for the value; the debtor is not discharged to that or any amount; 
the sheriff acquires no possession. H e  only sells the defendant's estate 
i n  the lands. - ~ e  does not deliver possession to the purchaser as he does 
in  the sale of goods, but only clothes him with the defendant's estate 
and leaves him to acquire possession as he can. This shows very clearly 
that the sheriff sells by virtue of a power, and not by virtue of a prop- 
erty of any kind. When, therefore, that which gives the power is with- 
drawn, the power ceases. As a venditioni expomas can give no power to 
sell, it is argued that ex necessitate the power given by the fi.  fa. must 
remain. The argument would prove much were it true. For although 
i t  is admitted that a ved i t ion i  expomas confers no power to sell i n  the 
case of a chattel levied on under a f i .  fa., because the power ex- 
isted before, and therefore could not be conferred again, yet (283) 
where the power did not exist before, that reason fails; and if not 
conferred by the venditioni exponas, i t  does not exist. The reason ex 
rtecessitate is therefore turned against the defendant. I n  these cases we 
have considered, and must consider, that a vmditiomi exponm, or order 
of sale, by whatever name it be calIed, changes its character from that 
which i t  bears where there has been a levy on goods. There i t  confers 
no power to sell, because the power existed before. But in the case of a 
levy on lands, it confers the power of sale, for the very contrary reason. 
Where goods are levied on under an attachment, and they are afterwards 
ordered to be sold, or where lands are levied on by a constable, and 
returned to court and ordered to be sold, the order of sale, whether i t  be 
called simply by that name, or dignified with the name of venditioni 
exponas, is the writ which gives the sheriff power to sell. The very same 
reasoning is applicable to an order to the sheriff to proceed to sell land 
levied on by a fi. fa. which has been returned, and the power of acting 
under i t  thereby withdrawn or expired. So, also, where an heir is sued 
on his ancestor's bond, and he confesses and sets out assets, and the 
plaintiff accepts them, a venditioni expanas, or order to sell them, issues. 
And certainly in this case no power existed before and independently 
of the writ. 
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. 
As to the sheriff's having in his hands writs of fi. fa. against the same 

defendant, at  the instance of the Cape Fear Bank, that gave the sheriff 
no power to sell. For he was directed by the agent of the Cape Fear 
Bank not to sell under them. And this order given by par01 without 
withdrawing the writ was good; at  any rate, the sheriff obeyed the order 
and did not act under the writs. And this is not like a case where a 
person has various powers to do an act,'and does it, a misrecital of the 
power afterwards, under which power he could not rightfully do it, will 
not vitiate the act. H e  did i t  under all, and if either was good, the act 
is effectual, and his misrecital shall not prejudice. He  did not act, nor 

profess to act, under the bank executions. The directions of the 
(284) agent were good without paying the fees, and especially if acqui- 

esced in by the sheriff. 
We cannot examine into the grounds of the decisions in our sister 

states for want of their laws in regard to these writs of fi. fa. There 
must be something in them to warrant the decisions, or we misunder- 
stand the common law. 

I t  is asked, I f  the sheriff made a levy on lands, and went out of office, 
is he to sell? I imagine not. Indeed, I say not. And yet if the plain- 
tiff's argument is sound, he must. And if so, all sales made by succeed- 
ing sheriffs, where their predecessors had made a levy on lands, would 
be set aside. For they have uniformly been made by the successors, 
under writs of venditioni exponas. Nor will the application of the 
surplus i n  the sheriff's hands (after applying what he chose to the 
venditioni exponas) to the bank executions alter the case; that is, make 
i t  a sale under the bank executions. This is only matter of evidence, 
and is entirely contradicted by the full proof to the contrary. As this 
case is to go back for a new trial, I imagine that i t  is within the power 
of New Hanover County Court to affix their seal to the venditioni ex- 
ponas now, if it was omitted by mistake; that is, if i t  was intended the 
venditz'tioni elxponas should be a genuine writ. I make this suggestion, 
that the parties may meet on equal terms at the next trial. 

PER CURIAM. Judgment reversed. 

Cited: Tarkifigtofi v. Alezander, 19 N.  C., 92; Purcell v. McFarland, 
28 N. C., 35; Love v. Gates, 24 N .  C., 16; Smith v. Spencer, 25 N. C., 
264; Samuel v. Zachary, 26 N. C., 379; Freeman v.  Lewis, 27 N.  C., 96;  
Bai7ey v. Morgan,, 44 N.  C., 355; Mardre v. Felton, 61 N.  C., 282; Isler 
v. Colgrove, 75 N. C., 343; Taylor v. Taylor, 83 N. C., 118; Perry v. 
Adams, ibid., 268; Gifford v.  Alexander, 84 N. C., 332; Henderson v. 
Graham, ibid., 498; Redmrond z". Mullenax, 113 N.  C., 511; McArter 
v. Rhea, 122 N.  C., 617; Calmes v. Lambert, 153 N. C., 252; S.  v. Lewis, 
177 N.  C., 557. 
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THE JUSTICES O F  CUMBERLAKD v. JOHN ARMSTRONG ET AL. 

1. The acts of Assembly which direct the justices of the county courts to take 
bonds in certain cases, confer on them, as to such bonds, a corporate char- 
acter; and they may take a bond from one of their number to themselves. 

2. A bond payable to the justices of a county, which is not taken according to 
the directions of act authorizing it, may be supported as a valid bond at 
common law. 

3. But an action must be brought on it in the name of the surviving obligees, 
and not in that of the,successors. 

4. And if one of the obligees be a justice at  its execution, it is void as to all. 

5. The case of Pearson, v. Nesbit, 12 N. C., 315, approved by RUFFIN, J. 

THIS was an action of debt, upon the bond for £2,000, given by the 
defendant Armstrong for the faithful discharge of his duties as clerk 
of Cumberland County Court.* 

W .  H.  H a y w o o d  for p l a i n t i f .  
B g d g e r  for defendant. 

RUFFIN, J. I t  is to be hoped that the perplexing questions on official 
bonds, which have frequently arisen of late, will not have a much longer 
continuance, since the new act directs them to be given to the Governor. 
Perhaps all difficulty would be most effectually cut up by the roots by 
making them payable to the State at  once. 

After all our endeavors, we are unable to sustain this action. I t  is a 
suit on a clerk's bond for £2,000, payable to the justices of the peace for 
Cumberland County. The writ is brought by A., B., C., etc., aorninatim, 
as the successors of those who were justices at  the time the bond was 
given. And McMill, one of the obligors, was also then a justice. 

We have no doubt that when a statute directs an official bond to be 
payable to a class of official persons, i t  may and ought to be taken to 
them, by their name of office, and in that name they may sue on it. The 
statute confers upon them a corporate character pro hac vice, and the 
capacity to take implies that of bringing suit. And in such case the bond 
is not invalidated by reason that one of the obligors is one of the justices, 

*T'his cause was decided several terms ago, but the record certified to this 
Court was mislaid and is supposed to have been lost in the fire, which de- 
stroyed the State House. The report was delayed in the hope of being able to 
supply the loss, but the reporter is informed that the original was also de- 
stroyed in the fire at  Fayetteville. These circumstances are mentioned to 
excuse the omission of a statement of the pleadings and facts, of which the 
reporter knows nothing, except as they can be gathered from the opinion of 
the Court. 
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for a corporator may give his bond to the corporation, which has a con- 
tracting capacity, distinct from that of the individuals who compose it. 
I f  this bond had in other respects conformed to the statute a suit might 
have been sustained in the name of the "Justices of the County Court of 

Cumberland." 
(286) We also think the bond might be good at common law, as one 

payable to the individuals who were justices. There is no contra- 
diction in this. The same bond, it is true, cannot be held to be payable to 
the justices as a corporation and as individuals. As a corporation they 
are unlike those expressly created by charter. They have a general con- 
tracting capacity, limited only by the restrictions of the charter. But 
when the corporation arises by inference, in order to support a contract 
which, as a class, they are directed by statute to enter into, they consti- 
tute a corporation solely for that single purpose, and if the contract is not 
within the statute they do not contract as a corporation. Such is  the 
case here, because the penalty of the bond is too large. The bond is  there- 
fore at  common lam. As such we would support it, for the justices of a 
particular county cannot be said to be an indefinite multitude since i t  
is so readily made qertain who they are. And a deed may be made to 
persons as well by description as mominatim, for after all names are but 
a more precise description. 

But  there are two other objections, each of which is fatal to the plain- 
tiffs. The one is, that this suit is brought by the successors, nominatim, 
of the justices to whom i t  was given. The obligation belonged to them 
individually, and comes to the surviving obligees or obligee, when we 
consider it a common law contract. These plaintiffs therefore cannot 
sue. The other is, that McMill, one of the obligors, is also an obligee. 
I f  an  individual give his bond to another individual and himself, it is 
void. I t  is certainly so if the obligees be mentioned by their proper 
names. So i t  is, if i t  be by description, which includes him. Thus a 
note to a firm, of which he is a member, i s  void. (Pewson v. Nesbit, 
12 N. C., 315; Mainwarjng v. Newman, 2 Bos. & Pul., 120.) So 1 
think i t  is, if payable to a class of persons, of which the obligor is one. 
I f  I give my bond to "my father's children," upon what ground shall I 
be excluded? I s  there any intention that I shall not have a share? I t  
is said there is, or at  least it must be inferred, in order to sustain the 

contract. The same reason extends to the bond to the firm. And 
(287) the intention seems to be that "the children," as a class, should 

have the benefit of the thing to be done in which I am to partici- 
pate. That it is which makes the bond void, because i t  cannot be en- 
forced without naming me both as plaintiff and defendant. The same 
principle extends to the case before us. I t  may be said, and very truly, 
that here no benefit could be intended to McMill as an obligee, because 
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none of the obligees are beneficially interested, for the bond is taken in 
trust on its face. That intention will make no difference, for if it went 
on that the bond would not be good a t  common law at all, since the 
intention was to give a bond under the statute, and such a bond only. 
We hold it to be good at common law, contrary to the actual intention, 
because as a common law bond it may enure to some purpose, since in 
fact there are obligors, obligees and a thing to be done. But if upon its 
face i t  cannot be sustained at  common law, i t  must share the same fate 
then as under the statute. We cannot say that the parties did not 
intend to make McMill an obligee, when he is in fact made one, as much 
as any other of them is. The point in  question was directly ruled in 
Justices v. Sh~nnon~house. I t  was of such consequence, and the rule is 
likely to produce such mischief, that me have been willing to regxamine 
i t  and overrule i t  if possible. But that case stands upon ground that 
cannot be shaken. I t  is the gross injustice that is done by the rule 
which makes one hesitate, not the doubt of the law. 

PER CUXIAN. Judgment affirmed. 

Cited: Justices v. Dozier, post, 288; Justices v. Bomner, post, 290; 
Willia4ms v. Ehhnghaus, post, 298; Diclcey v. Alley, 15 N. C., 44; 
Davis v. Some?-ville, ibid., 383; Bank v. Grifin, 107 W. C., 174. 

THE JUSTICES O F  CURRITUCK v. DENNIS DOZIER ET AL. 

A bond made by a guardian and his sureties to A. B. and the rest of the 
justices, is not in pursuance of the Act of 1762 (Rev., ch. 69, sec. 7 ) ,  and 
can be supported only a t  common law. If one of the obligors be a justice 
at its execution it is void as to all. 

THIS was an action of debt upon a guardian bond. The bond was 
made payable to  illis is Etheridge, Joseph Ferebee and the other jus- 
tices of Currituck County." Upon oyer had, and non est facturn 
pleaded, i t  was proved that Dozier, one of the obligors, was at  (288) 
the execution of the bond a justice of the peace. The action was 
brought in  the name of those justices who were in  office at  its com- 
mencement." 

Kinney and Devereux for plaintiffs. 
Hogg contra. 

*The record in this case also was lost, and the reporter is therefore unable 
to give a more particular statement of the facts. 
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RUFFIN, J. The principal question in  this case has been already de- 
cided in Justices of Cumberland v. Armstrong et al., ante, 284. The 
Act of 1762 (Rev., ch. 69, sec. 7) directs a guardian bond to be made 
payable to the "justices present in  court, the survivor or survivors of 
them, their executors or administrators.'' Under the statute therefore, 
the bond is nothing more than a common law bond, payable to indi- 
viduals and their personal representatives in trust for another. This 
being the case, this bond must be taken to have been given to the indi- 
viduals who were justices, by the description of their office. Dozier, 
then, was both obligor and obligee, and the bond is void. There has 
been an attempt to distinguish this case from that of the Justices v. 
Armstrong, by the circumstance that i t  is payable to "Willis Etheridge, 
Joseph Berebee, anid the other justices of Cur./-ituck County." This is 
said to exclude, by necessary implication, that justice who was obligor, 
as if i t  had been expressed, "the rest except Dozier." That depends 
upon what the word "rest" refers to. I t  is introduced in that part of 
the bond in  which the obligees are set forth, and was designed to de- 
scribe them, and it plainly refers to the obligees, Etheridge and Fere- 
bee, who are expressly named, and was designed to include, and does 
include as obligees all that class of persons of which those two form 
parts. This is the plain and obvious grammatical construction of the 
words, and we cannot imply an intention of the parties or insert an 
exception against those words. 

PER CURIAM. Judgment afirmed. t 

Cited: Justices v. Bonner, post, 290; Davis v. Somerville, 15 N.  C., 
383. 

THE JUSTICES O F  CHOWAN, UPON THE RELATION OF JOHIV 
SPENCER ET UX., V. JOHLV BONNER. 

1. A bond payable to the justices of a county, executed by several persons, 
one of whom is a justice of that county, is void as to all the obligors. 

2. A personal incapacity of one obligor does not affect the validity of the 
bond as to the others; but it is otherwise where one of them is both 
obligor and obligee. 

3. The case of Pearson u. Nesbit, 12 N. C., 315, approved by RUFFIN, J. 

?The case of The Justices of Martin u. Stewart was in every respect similar 
to the above, and the same opinion was filed in both. 
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THIS was an action of debt, tried on the last circuit, before Martin. J. 
Upon oyer the bond was set forth i n  hcec verba: 
"Know all men that we, Henry Holmes, John Bonner and Baker Hos- 

I kins are held and firmly bound unto Exum Simpson, Esquire, and the 
rest of the justices assigned to keep the peace of the county of Chowan, 
in  the full sum of, etc., to which payment well and truly to be made, we 
bind ourselves, our heirs, executors and administrators, jointly and sev- 
erally by these presents. Sealed," etc. 

The condition was that the obligor Holmes should improve the estate 
of the wife of the relator as her guardian, and should pay i t  over at her 
full age. 

Several pleas were entered for the defendant, but the cause being de- 
cided upon that of non est factum, it is not necessary to state them or 
the breaches assigned by the plaintiffs. The original plaintiffs were those 
justices of Chowan who vere the survivors of the obligees at  the date 
of the writ, and among them was Baker Hoskins, one of the obligors. 
On the trial i t  was proved that Holmes and Hoskins, two of the obligors, 
were justices at  the execution of the bond, upon which his Honor non- 
suited the plaintiffs, who appealed. 

Iredell for plaintiff. 
No counsel: for defendmi.  

RUFFIE, J. This case comes directly within the decision in  the four 
cases of T h e  Justices v. Shannonhouse, 13 N. C., 6, The  Justices v. 
Armstmng, a,nte, 284; T h e  Justices v. Dozier, ante, 287;  and The  
Jusiices v. Stewart, and must therefore abide the rule there laid (290) 
down. I t  has been argued that there is a difference, because Bon- 
ner alone is sued here, and i t  is said that the objection must be pleaded 
in abatement and cannot be taken on the general issue. But those cases 
did not turn on the fact that some of the obligors who were justices were 
jointly sued, but that the same person was a coijbligor with others, and 
also one of the obligees, which rendered the bond void. I t  is not like the 
cases cited of bonds by a feme covert or a man professed and another. 
There the incapacity is personal, and does not affect the obligor who is 
able to contract. But here the question is, whether a joint and several 
bond by A. and B. to A. is good as the bond of either. There can be no de- 
livery to an obligee by himself, nor by one obligor to another obligor. I t  
is like the case of the same person being plaintiff and defendant. No \ 

judgment can be rendered in such a case. I f  it be i t  is a nullity. Pearsofi 
v. Nesbit, 12 N. C., 315. That indeed was a writ of error, but it was 
one coram nobis for error in  fact not of law, and was necessary only to 
identify the person of the same name, who was both plaintiff and de- 
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fendant, to be the same person. I f  that had appeared on the record, the 
judgment would have been vacated or set aside on motion as being null. 
There seems to be no difference between the validity of a judgment and 
a bond, as affected by this objection. For if the bond would be good as 
to one, so would the judgment. The true reason governing both and 
making both void is, that there must, in  the nature of things, be parties 
to both contracts and judicial proceedings. 

I f  this be correct, non est factum is the proper plea. There cannot be 
a plea in  abatement that the other obligor is not sued, for that would 
not be giving the plaintiff a better writ, since the obligor not sued is one 
of the obligees, and he cannot sue himself. The objection is that the 
instrument is void ilt toto, and therefore not the deed of any of the 
parties. I t  is like the case of a joint and several obligation of two, can- 

celed as to one by tearing off his seal. I t  avoids i t  as to both, 
(291) though it would be different if they were severally bound. Pigot's 

case, 11 Co., 28. The reason is, the parties intended to have con- 
tribution. So here i t  never could have been intended that one of the 
persons who sealed the instrument should alone pay t o  tho other the 
money mentioned in  it. And because i t  cannot be enforced without that 
construction, i t  must be taken to be void altogether. 

PER CURIAM. Judgment affirmed. 

Cited,: Davis v. S~~merville, 15 N. C., 383; Sanders v. Bean, 44 N .  C., 
319; Justices u. Simmons, 48 N.  C., 188. 

HENRY FITTS, om THE RELATION OF EDWIN SLADE v. JOHN H. GREEN, 
EXECUTOR OF SOLOMON GREEN. 

1. Where an order of the county court allowed a guardian to renew his bond 
with A. and B., his sureties, and a bond not drawn according to the 
statute as an official bond, but good in its form as an obligation at com- 
mon law, was sealed by A. only and left with the clerk, i t  was held that a 
delivery could not be inferred, there being no evidence of an actual de- 
livery. 

2. Per HENDERSON, C.  J. A bond payable to A. B., chairman, and other 
justices of the court, etc., is in law payable to A. B. alone. 

THIS was an action of debt, and upon oyer the bond was as follows: 
"Know all men by these presents that we, Robert R. Johnson, Solo- 

mon Green and John C. Johnson are held and firmly bound unto Henry 
Fitts and other justices of the Court of Pleas and Quarter Sessions for 
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the county of Warren, in the sum of, etc., to  be paid to the said justices, 
or the survivor or survivors of them in trust, etc., for which payment 
well and truly to be made we do hereby jointly and severally bind," etc., 
with the usual condition that Robert R. Johnson should faithfully dis- 
charge the duties of guardian to the relator. The bond was signed by 
Robert R. Johnson and Solomon Green only. The defendant pleaded 
non esf factum testatoris, and upon the trial the case was that a t  the' 
term of the county court at  which the bond was taken the following 
entry appeared upon the minutes of the court: '(Robert R. Johnson, 
guardian to Edwin and Eliza Slade, renewed his bond as such in  the 
sum of four thousand dollars each, with Solomon Green and 
John C. Johnson his sureties." When the court opened that (292) 
morning Henry Fitts, Dennis 07Brien, Burwell P. Achford and 
David.Terry were the justice's i n  court, and there was no evidence that 
other persons were on the bench when the entry was made and the bond 
taken. The clerk of the court deposed that he or his deputy attested the 
execution of official bonds, but that he had no recollection whatever 
touching the execution of the bond in question. There was no attesting 
witness to the bond. I t  was proved that both Green and John C. John- 
son were the sureties to the former bond of Robert R. Johnson. I t  was 
admitted that Robert R. Johnson was a justice of the peace for the 
county of Warren, when the bond was executed. 

I t  was contended for the defendant: 
1. That there was no evidence of a delivery of the bond to be left to 

the j w y ;  that considered as an office bond there was no evidence that 
the court had accepted i t ;  that considered as a bond at common law 
there was nothing from which a delivery to Fitts could be inferred, and 
that all the circumstances of the case contradicted such inference. 

2. That the plaintiff could not recover because the bond was payable 
not to him alone, but to other persons not joined with him in  the action, 
and that among these persons was Robert R. Johnson, who was also a 
coobligor. 

For the plaintiff i t  was insisted that the words "other justices" did 
not import all the other justices nor define what number or description 
of them was intended, and being entirely uncertain they ought to be 
rejected'and the right of action would then be in  the plaintiff. 

At  the suggestion of his Honor, Judge Swain, this point was reserved, 
and the jury were instructed upon the first point made by defendant, that 
they might infer'from the facts of the case a delivery of the bond to the 
plaintiff. A verdict was returned for the plaintiff, but upon the matter 
reserved, his Honor being of opinion with the defendant, ordered it to be 
set aside and a nonsuit to be entered, whereupon the plaintiif appealed. 
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Hall and Attorney-General for plaintif. 
Seajwell, Guston, Badger and W .  H. Haywood for defendant. 

(293) (Brief of counsel brought forward because referred to and 
made part of Court's opinion.) 

The most formidable objection to the plaintiff's claim is presented 
upon the bond itself. The plea of now est factum makes it incumbent 
on the plaintiff to prove the execution of such a bond as is described in 
the declaration, which states a bond given by the defendant, payable to 
H. Fitts, chairman. The one offered in  evidence in  support of this 
allegation is payable to H. F., chairman, and "other justices of the peace 
for the county of Warren." The question then is, do the words "other 
justices," etc., import anything, or are they merely surplusage, and there- 
fore to be rejected as such, leaving i t  a bond payable to H. F. alone? I f  
the last is the proper construction of the instrument, the action may be 
maintained so far as respects the objection of variance. If the words 
"other justices" cannot be rejected as immaterial, but are interpreted to 
signify other obligees under a general description, the plaintiff must fail, 
because the bond declared on, if this construction be given, does not agree 
with that exhibited on the trial, and the variance will be fatal. I n  
answer to the objections of variance, we must show that H. F. is the 
sole obligee, and this we can only do by rejecting the words that im- 
mediately follow his name, to wit, "other justices." The omission of the 
article "the," before "other justices," is the only circumstance by which 
the case can be distinguished from the cases decided by the Supreme 
Court and relied on in  the court below. This circumstance is impor- 
tant enough to furnish a ground for saying that the two eases are unlike. 
A. B., chairman, "and the other justices" of such a county are descrip- 
tive of a class of men who may be easily ascertained. That phrase 
points to all the individuals in the county who were justices when the 
bond was given, and designates then1 as obligees with as much certainty 
as if the justices had been named in the bond by their appropriate 
Christian and surnames, as much so as a note payable to A. B. & Go. 
does the members of the firm which they compose. But in this case, 
giving a strict grammatical construction to the words '(other justices," 

i t  is difficult to determine, upon reading the bond, which of the 
(294) justices of the county of Warren, in addition to the chairman, 

were designed to be comprehended under the general denomina- 
tion, which may embrace all or a less number than all. That term has 
no certain reference to all of the justices, as the words in  the case de- 
cided by the Supreme Court did, but to a11 or some of a body of magis- 
trates consisting of many members, but to whom or what number of 
those members is uncertain. I n  the case decided the description, though 
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general, was definite, and marked with unerring certainty who were 
meant, and by such description the obligees could be ascertained; 
the rule, therefore, i d  est certum quod potest red& certurn applied, 
and rescued the instrument from impeachment for ambiguity as to the 
other obligees whom the parties had in contemplation. But in  our case 
this maxim cannot apply in consequence of the indefiniteness of the 
expression, "other justices," which, without the article "the" before it, 
furnish no clue to guide us in  our search for the parties intended to 
make coijbligees with Fitts, but which they failed in doing; the words 
then being ambiguous, they ought to be rejected and the bond regarded 
as payable to Fitts alone. 

As respects legal certainty and grammatical precision of language, 
I see no difference between A. B. and other justices of a county, and 
A. B. and other justices of the State of North Carolina. There would 
be a greater probability of finding out who were meant in the one case 
than in  the other, if par01 evidence were admitted to explain the am- 
biguity, as the inquiry in the former case would be limited to a smaller 
compass as respects space and to fewer individuals. But the expressions 
in both cases, unaided by matter dehors, are equally indefinite. I there- 
fore think that the case relied on does not decide this to our prejudice- 
so far  from it, the decisions may be cited in  our favor. The reasoning 
of Rufin, J., seems to proceed upon the idea that the justices of the 
county were embraced by the term, "the other justices," which is suffi- 
ciently large to include all, and sufficiently definite, with the help of the 
article "the" to designate each. But the term in  our bond is neither 
extensive enough to include all the justices with certainty, nor 
definite enough to point out which of them were meant, other (295) 
than or besides H. Fitts. I f  at the time when this bond was 
executed the law had required it to be taken payable to all the justices 
of the county, the Court might presume that the county court intended 
to do their duty, and,might construe it a bond payable to all the jus- 
tices according to such presumption. This construction it might prop- 
erly receive, if there was no other alternative between such a construc- 
tion and declaring it a nullity, ut  res magis ualeat quam pereat. Or if 
the minutes of the county court set forth who were the justices on the 
bench when the bond was executed, upon the same presumption (for at 
that time the law required such bonds to be taken payable to the justices 
in court on the bench), the word "others" might perhaps be referred to 
the justices then on the bench; but as i t  does not appear who were on 
the bench at the time, the facts will not sustain this construction. And 
to construe it as a bond payable to a11 the justices (which derives no 
support from the presumption that the magistrates intended to dis- 
charge their duty, for that was not the form which the law prescribed 
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for the bond at the time), will be explaining or rather aiding a patent 
ambiguity to the destruction of the bond and the rights i t  mas designed 
to protect. The only remaining alternative is between the last construc- 
tion and the upholding of the bond by the rejection of the ambiguous 
phrase as too uncertain to admit of a sensible meaning, and therefore 
regarding i t  as inoperative and void. 

I f  there be any doubt or repugnancy in the words of a grant, such 
construction is to be made as is most strong against the grantor, because 
he is presumed to have received a valuable consideration for what he 
parts with. Co. Litt., 314b, 146; 2 Roll. Abr., 65; Plowd., 154, 171. 
Words, if they cannot operate in  one form, shall operate in  that which 
by law will effectuate the intentions. Goodtitle v. Bailey; Cowper, 600; 
Jacksofi v. Beach, 1 Johns. Ca., 399, 402; Ba~nes v. Irwin, 2 Bal., 199, 
203. Or they may be rejected where they are merely insensible. Smith 

v. Parkhurst, 3 Atk., 136; Padchurst v. Smith, Willes, 332. 
(296) Where it is impossible the grant should take effect according 

to the letter, there the law will make such constructions that the 
gift by possibility may take effkct. Co. Litt., 183b. 

Upon the issue submitted, proof of the handwriting of a party to a 
deed is strong evidence for a jury to presume a delivery. Peake's Evid., 
100; Lesher v. Levan, 2 Dal., 96. 

Delivery to a third person for the use of the grantee, and without his 
knowledge, becomes a valid delivery on the subsequent assent of the 
grantee which relates back to the subsequent time of delivery. 13 
Jonhs. Rep., 285 ; 4 Day, 66; 9 Mass. Rep., 307; 5 Nunf., 160; 12 
Mass., 456; 18 Johns., 544; 1 Johns. Ca., 388; i bd . ,  240, 450; 2 Stark, 
477. 

A deed may be delivered by words, or by acts, and may be good if 
delivered to a stranger without special authority, if intended for the 
use of the grantee. 12 Johns., 536; 2 Roll. Abr., 24, 42. 

HENDERSON, C. J. I agree with the counsel for the plaintiff that the 
words other justices neither import all the justices nor any definite 
number of them. I t  may be satisfied with less than all of them, and 
therefore may mean any two or any greater number of them. I t  does 
not necessarily import all, as the words the justices do. Henry Fitts 
is therefore the only obligee. For it is the same as if i t  had been pay- 
able to him and "other people," or to him and (leaving a blank). 
And the certain description is not vitiated by an uncertain one. The 
action is therefore brought in the name of the only obligee. There are 
no others; and the words "to be paid to the said justices" are also to be 
rejected as referring to the uncertain and indefinite description other 
justices. 
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But  in  this case there is no evidence of a delivery. None was given 
of an actual delivery to Bitts, for the clerk is his agent for the delivery 
of official bonds only, which this is not. And from the whole case 
i t  i s  evident that it was intended that John C. Johnson was to (297) 
sign i t  also. I t  is a fair and reasonable presumption, in  the 
absence of all proof of an actual delivery to the obligee, that he whose 
name is mentioned, both in the body of the bond and the minutes of the 
court as a coobligor, I mean John C. Johnson, was also to sign it, and 
that upon the condition that he also signed and became bound was 
Green to become bound. Common sense and common experience, and 
justice to Green, require this exposition of the transaction. 

As to the meaning of the words othe?* justices, and who is the obligee 
or obligees, I have expressed my own opinion only, the case being de- 
cided by the Court on the other ground; that is, that there was n o  evi- 
dence of a delivery. 

PER CURIAII. Judgment affirmed. 

Cited: Threadgill a. Jemniags, post, 387; Blume v. Green, 24 N. C., 
342; Iredell v. Barrbea, 31 N. C., 254. 

O W E N  W I L L I A X S  ET a. V. JOHN C. E H R I N G H A U S  ET AL. 

1. Bonds intended to be official, but which are not in conformity to the 
statute, may be declared on as voluntary bonds at common law. 

2. A bond payable to the justices of a court has the same validity as if it 
described the obligees by name. 

(The case of Gouemor u. Veilam, 4 N. C., 346, and The Gouernor v. Wither- 
spoom, 10 N.  C., 42, approved.) 

AFTER the new trial granted in  this case (13 N. C., 511), the 
cause mas tried again on the last circuit, before his Honor, Maytin, J., 
at PASQUOTANK. The only question made in  the case was, whether the 
county court had a right to take the following bond: "Whenever the 
Court of Pleas and Quarter Sessions for the county of, etc., shall re- 
quire, we, the undersigned, jointly and severally, promise to pay to the 
justices of said court or their order, the sum of, etc. I n  witness whereof 
we have," etc. - 

The suit was brought in the names of the survivors of those justices 
who were in  office when the bond was executed. 

His  Honor being of opinion for the plaintiffs, a verdict was (298) 
taken accordingly, and the defendant appealed. 
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Iredell for plaintif. 
Kinney for defendants. 

RUFFIN, J. I t  was not expected that the frequent decisions that bonds 
intended to be official. which had not that character because of some 
want of conformity to the statute, were not void, but would be supported 
as good voluntary bonds at  common law, that any question would be 
again made upon it. The Governor v. Meilan (2  Law Rep., 460) was 
the first case upon the subject. The Governor v. Witherspoon ( 3  Hawks, 
42)  and many others have followed it. And in  the Justices of Cumber- 
land v. Awnstrong it is plainly declared to bo the opinion of the Court 
that a bond payable to the justices of a particular county is not void, for 
the obligees are sufficiently identified by that description. I t  follows 
that the present bond is valid. 

I t  is &id, however, that the county court has no capacity to take such 
an obligation. Admit it, and what is the consequence? This bond is 
not taken to be given to the justices, as constituting a court, but given 
to them as individuals by the description of their office, instead of their 
names. That is the ground of all the decisions on the subject down to 
that of Branch v. Elliott, ante, 86. Unless, therefore, i t  i s  void at  
common law for uncertainty, i t  must be supported, and that it is not 
void for that reason has been settled in those cases. The bond directed 
by a statute must be taken according to it, to be proceeded on under the 
statute. But to take such a bond as the present, there is no necessity 
for a special authority. The distinction is between taking a bond with- 
out such an authority and taking i t  when forbidden, as in  the case of 
bail bonds. 

PER CURIAM. Judgment affirmed. 

Cited: Reid v. Humphreys, 52 N.  C., 260. 

(299) 
THE STATE v. CATHARINE MORRISON. 

On the trial of an indictment under the Act of 1816 (Rev., ch. 906) to pro- 
hibit the retailing of spirituous liquors by the small measure, it is incum- 
bent on the defendant to show the existence of a license. 

THE defendant was indicted for retailing spirituous liquors by a less 
measure than a quart. On the trial, before his Honor, Xtrafige, J., at 
ROBESON, on the last circuit, the charge of selling by the small measure 
being fully proved by the prosecution, i t  was contended for the defend- 
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ant that the State must prove the want of a license. But his Honor 
charged the jury that it mas incumbent on the defendant to show the 
existence of a license. A verdict was rendered for the State, and the 
defendant appealed. 

Attorney-General f o r  the Xtate. 

RUFFIN, J. This appeal seems to rest on the argument that the indict- 
ment ought, and does, charge the want of a license, and therefore the 
State must prove it. I t  is true there is a known distinction, where an 
exception is embraced in the enacting clause of a statute, and where it 
comes in by a proviso, or by distinct enactment. I n  the former case the 
indictment mis t  alleie. a s  here. that the defendant is not within the u ,  

exception, because the negatives are descriptive of the offense, though 
in  the latter it may be silent on that point, and the justification or 
excuse must be adduced in  defense by the party accused. Yet the conse- 
quence claimed by this defendant cannot be yielded. The questions are 
very different. This is not a question of pleading. I t  is one of evidence. 
And although i t  be admitted that the indictment must negative the - - 
existence of the license, it remains to inquire upon whom the proof on 
that point is incumbent, or rather what is proof of the defendant's guilt. 
The general rule, founded on convenience and common sense, is that the 
affirmative must be proved. H e  who alleges a fact to be, is naturally 
expected to show its existence, and not he who denies i t  to show that it 
is not. The few exceptions to this principle, as yet established, do not 
extend to the case before us. I n  the case of Lord Halifax (Bull, 
N. P., 298), who was accused of refusing to deliver to his suc- (300) 
cessor the papers of his office, it was required that the refusal 
should be shown. This might be because the law presumes that every 
sworn public officer will do his duty, until the contrary appears. Or i t  
might be, that as the omission is the criminal act, i t  must be expressly 
proved, and i t  can be done and ought to be done by affirmative evidence . 
to the fact of refusal. as is the case in everv instance where a previous 
demand and refusal are necessary without putting the defendant to 
shorn, on his part, performance or a readiness. 

There are other exceptions where the affirmative evidence is not within 
the knowledge, or peculiarly within the knowledge of the defendant, as 
in  Williams v. The E. I. Co. (3  East, 162) and Rex v. Rogers ( 2  Camp., 
654). I n  all other cases the affirmative, as being easily, explicitly and 

-directly shown, ought to be proved. This has been held to embrace 
special qualifications and license to exercise particular trades. I n  
R'ex v. Stoma ( 1  East, 639), it was admitted by Lord Kemyon, and Jfr. 
Justica Lawrence, that in an action on the game laws, no negative proof 
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was ever given by the plaintiff, of a want of qualification in the defend- 
ant, but the affirmative lies on the latter to show such qualification. I t  
is true the Court was equally divided in  that case, but not on the general 
question of evidence. Those two judges thought that on information 
before magistrates the negative, a want of qualification, ought to appear 
on the conviction as having been proved by the prosecutor, while the 
other judges held differently. I confess I do not perceive why the 
modes of proof should be'different before two legal tribunals, since the 
same conclusion is sought by each, and would seem to follow from the 
same evidence before both. But the concession there (in which all 
agreed) that in an action no negative evidence is necessary, is sufficient 
for the present case. And in  the subsequent case of Rez v. Turner 
( 5  M. & S., 206), cited in 2 Stark. on Ev., 627, note h, the distinction 
between actions and informations before magistrates is disallowed, and 

" the mus thrown alike in both instances on the defendant, as alleging the 
affirmative. This is a strong example, because there are divers 

(301) disqualifications under the game laws, some of which may 
involve complicated inquiries into the title to estates, the exer- 

cise of manorial rights and the due appointment of game-keepers. But  
the principle applies much more forcibly where the point in  dispute is 
the existence of a single and simple written document which, if it exist 
a t  all must be in the possession of the defendant. I n  such a case the 
failure to produce the paper is, according to all experience of the 
motives and actions of men; proof that there is none such, which con- 
sideration induced me to say that the question was rather whether there 
was legal proof of the defendant's guilt than whether the proof should 
come from one side or the other. The refusal or omission to exhibit 
written evidence, which the party alkges to exist, and to be i n  her 
exclusive power and possession, containing a plain authority for her 
acts, creates a legal and plenary presumption against her. I t  seems, in  
and by itself, to be conclusive proof. Accordingly in Rex v. Smith 
( 3  Bur., 1475) it was held that where a person admits before a magis- 
trate the main fact of trading as a hawker and peddler, he must prove 
that he had a license. I t  is remarkable that this was decided by Lord 
Nansfield, upon a conviction on an information, although in the case 
of Rex v. Jarvis, relied on by Lord Kenyon i n  the case of Rex v. Stone, 
he held that negative evidence must be given by the,prosecutor on an 
information under the game laws. This shows that in  Smith's case he 
considered the fact of not producing equivalent, as a matter of evidence, 
to not having the license. I t  is true the statute on which that conrric-* 
tion was founded, provided both for the party's not having a license and 
not producing it to a justice of the peace when demanded. But the 
conviction was for not having the license in that case, and the evidence 
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to prove that fact was stated by the magistrate in the conviction to be 
the acknowledgment of trading, and the refusal to produce the licewe 
on that trial, and the court refused to quash. 

Such I always understood the rule to be, on trials for retailing with- 
out license, when on the circuit. 

PER CURIAX. Judgment affirmed. 

Cited: S. v. Weaver, 35 N .  C., 204; S. v. Woodly, 47 N. C., 280, 283; 
S. v. Evans, 50 N. C., 251 ; S. v. Atkinson, 51 N.  C., 67; S. v. MeDaniel, 
84 N.  C., 805; 8. v. Wilbourne, 87 N.  C., 533; S. v. E m e ~ y ,  98 N. C., 
670; S. v. McDufie, 107 N .  C., 888; S. v. Smith,  117 N. C., 810; 8. v. 
Glenn, 118 N. C., 1195; Cook v. Guirkin, 119 N.  C., 17; S. v. Holmes, 
120 N.  C., 576; Meredith v .  R. R., 137 N. C., 486; S. v. Pulkner, 182 
N. C., 796; S. v. Valley, 187 N.  C., 573. 
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ALLEN 31OBLEP v. LEWIS RUNNELS ET AL., ~ M I N I S T R A T O R S  O F  

DELILA BUTLER. 

1. Where the plaintiff bailed a slave, and after the death of the bailee his 
executors continued in possession; it  was held, per HENDERSON, C. J., and 
HALL, J., that although the plaintiff might declare against the executors 
as executors, for a detention after the death of the testator, yet as the 
testator's interest had determined, there was no proof to support the 
declaration. In the same case, held by RUFFIN, J., that detinue will not 
lie against an executor for a detention after the death of the testator. 

2. Although the bailee is not permitted to dispute the title of the bailor, yet 
if the latter by his own showing has none, he cannot recover. 

3. If any interest, however small, passes by a deed, it creates no estoppel. 

DETINUE for a slave. No declaration was filed. 
Pleas-general issue and the statute of limitations. 
ON the trial before his Honor, Martin,, J., at SAMPSON, on the fall 

circuit of 1830, the plaintiff offered in evidence a bill of sale from the 
defendants' intestate to her daughter, who afterwards intermarried with 
one Burton, by whom the slave was conveyed to the plaintiff. I t  was 
proved that the slave remained with the defendants' intestate, by con- 
sent of the plaintiff, until her death, and afterwards came into the pos- 
session of the defendants, her administrators. 

The defendants offered evidence that their intestate was entitled to a 
life estate only in  the slave, under a decree of the county court of 
Sampson. 
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Under the directions of his Honor a verdict was returned for the 
plaintiff, and the defendants appealed. 

(304) No cozlnsel for either party. 

HENDERSON, C. J. I will not in this case discuss the question, upon 
which there is a difference of opinion in  the Court, whether an  action 
of detinue, such as the present is, can be sustained against administra- 
tors, as administrators, for a detention by them. The question i n  prin- 
ciple is fully discussed in Eure v. Eura, mte ,  206, to which I refer, only 
observing that administrators may settle an account, may indorse a bill, 
receive a bill, and promise as administrators. And I can see no reason 
why they should not detain property in  the same capacity, and that i t  
would be unjust in the highest degree to throw upon them the responsi- 
bility of reconsidering at  their peril a question which has been already 
determined by their intestate. I f  there be error in the decision i t  should 
fall on him who made i t ;  that is, in  such case on the estate and not on 
them who, as it were, acted in  obedience to the intestate's orders as his 
agents. Nor do I think the argument by any means conclusive, that 
their letters give them authority to take into their possession what is of 
the estate of their intestate only and not the property of another. Such 
rigid construction is not compatible with our nature. For the most 
astute of us are not gifted with the power of determining, with abso- 
lute certainty one-half, nay one-tenth of the questions on which we must 
decide, if we act at all. And without any great violation of the com- 
mon intendment of such a phrase, i t  may well be taken to mean such 
goods as were understood to be of the estate of the intestate; and where 
his estate is to be the gainer or the loser, the understanding of no one 
can be so well referred to by the administrator as that of the intestate 
himself. And further an estate means interest, and although we have 
not in  personals the same divisions of estates or interests as i n  lands, 
to wit, the possession in one, and the right of possession in another, and 
the mere right or title in  a third, yet we have something analogous 
thereto, as possession gives right against all but the rightful owner, or 

against one whose presumption of rightful ownership is better 
(305) than the possession.. A bailee must deliver possession to his 

bailor, although he may be the rightful owner, recognizing very 
clearly a presumptive estate or interest arising from possession. And 
these words may well justify, nay, direct the administrator to take into 
his possession, as administrator, all the goods of which the intestate 
died possessed, for thereby he was presumptive owner. I am speaking 
now of the construction of those words, as between those interested i n  
the fund and the administrators, not as between the administrators and 
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mere strangers, for as to them the administrators certainly act at  their 
peril. No  authority derived from their intestate can justify them in 
taking the property of another. They are, if he chooses to consider 
them so, mere wrongdoers and individually liable; but he may, if he 
pleases, consider them as acting in  obedience to the directions virtually 
given to them by their intestate. I have endeavored to show that those 
interested in  the fund have no right to complain if they are charged as 
administrators, for it is to guard their interest that the opposite rule 
is endeavored to be supported to prevent the wrongful acts of the ad- 
ministrators or executors to be thrown upon the assets. I will there- 
fore consider the declaration as having two counts, one for the deten- 
tion of the intestate, and one for their own detention as administrators. 

I think the evidence supports neither count; not that for the deten- 
tion of the intestate, for it appears from the plaintiff's own evidence, 
introduced I suppose to repeal the plea of the statute of limitations, 
that the intestate held the slaves by consent of the plaintiff. Her de- 
tention therefore could be no wrong to the plaintiffs. The proofs not 
only do not support the first count, but disprove it. As to the latter 
count the proof is that at  the time of her death the intestate set up no 
title in herself, but that she held possession at  the will of the plaintiff, 
and the defendants show that she had at  most but a life estate. Take it 
therefore either way, this action cannot be supported. For to support 
the latter count, i t  must be shown that the possession was in the repre- 
sentative character; that is, but in  affirmance and continuance 
of the claim set up by the intestate. I f  the intestate held but for (306) 
life, a detention by the administrators afterwards could not be 
thrown on the assets. I t  would be no violation of duty in them to sur- 
render up the possession immediately. 

I confess I should have some doubts as to the obligation of the ad- 
ministrators, as such, to surrender up the property to the bailor if the 
plaintiffs had relied upon their bailment alone. But they have exposed 
their title and shown that, making the most of it, it expired with the 
life of the defendants' intestate, from whom they derived it. I think 
this discharges the obligation which the bailee is under to restore the 
property bailed at  the expiration of the bailment, which is founded on 
the presumption that the bailor has the property, a presumption which 
in  ordinary cases the law will not permit the bailee to controvert by 
proofs. But when the bailor himself exposes his want of title, the court 
will not decree the possession to be changed. 

As to the question of estoppel arising from the bill of sale to the 
daughter, under whom the plaintiff claims, disposing of the whole 
interest in  the slave, there is nothing. Estoppels are not to be favored, 
a t  least such as arise from the a d  of the parties. They exclude the 
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truth and are admitted only for the sake of repose. But there is no 
estoppel in  this case, because some interest passed by the deed, to wit, 
the life estate. 14nd the same deed never passes an interest, however 
small, and also creates an estoppel. The reason is not very satisfactory, 
but the law is certainly so. Go. Litt. passim on Estoppel. P u t  the 
strongest case. Son, tenant per auter vie; reversion i n  the father. The 
son makes a feoffment in fee. The cestui que vie and the father die; the 
reversion descends on the son as heir to the father. The son may recover 
against his own feoffee, and the reason given why he is not estopped by 
his feoffment i n  fee is that something (his estate per a u t w  vie) passed 
to the feoffee. But  if a son having no interest had made a feoffment, he 
would have been estopped. So he;e the intestate, but having an interest 

she is not. 
( 3 0 1 )  I will here add an additional reason, why the action of detinue 

ought to lie against executors or administrators, as such, for a 
detention in their representative character. The executor may be a 
poor but an  honest man. The estate may be rich. The owner may pre- 
fer onerating the assets to a judgment against an insolvent executor who 
will not but by the direction of the court touch the assets, to pay a judg- 
ment recovered against him individually. Although I have no doubt 
that in such case if the executor did pay out of the assets he would be 
protected. But I doubt whether the claimant, after he has chosen to 
sue him in  his individual character, could recover against him as ad- 
ministrator. I t  is right, therefore, for the creditor to onerate the assets 
if the facts will warrant him. 

RUFFIN, J. I think the action of detinue will not lie against the dc- 
fendants, in  their representative character, for a detention commenced 
by them after the death of their intestate. The act is a wrong by them 
personally. I t  cannot affect the estate, but charges the defendants in  
their own right. The letters of administration go only to the goods of 
the intestate, and do not justify or excuse the administrator in taking 
the goods of another, under pretense that they belonged to the intestate. 
I t  is like a sheriff seizing under a fi. fa. against one, the property of 
another. The action is pot brought against him as officer, but person- 
ally, because the act was beyond his duty or authority, and he is a tres- 
passer. 

I do not mean to say that de t ime  will not lie against executors, but 
it must be on the testator's detention. I f  it were otherwise a charge 
might be thrown on the assets at the mere will of the plaintiff, without 
any wrong by the testator, but upon that of the executor acting beyond 
his rights. Nor do I mean to say that where the executor has detained 
the property honestly, upon a fair claim of right in  his testator, and 
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defended bona fide by himself, he shall be indemnified for the costs out 
of the assets as between him and the legatees. That is a different ques- 
tion. But this I mean to say: that for a matter arising wholly 
in  the executor's time, no action against him as executor will lie. (308) 
The contract or wrong is altogether the executor's own. 

For  the same reasons, I think, counts on the detentionbof the testator 
and executor cannot be joined. Jemnings v. Xewman, 4 T. R., 347; 
Bridgem v. P a ~ k s ,  2 Bos. & Pul., 424. 

But if they can, surelg i t  must appear that the testator did set up a 
right in himself, and that the executor took the possession again, claim- 
ing upon that right. Nothing less than that would be allowed by the 
most liberal confounder of actions. 

Here the plaintiff himself shows that the intestate had the possession 
by his leave during her life. Such evidence was indispensable to prevent 
the bar of the statute of limitations. The wrong therefore commenced 
in the defendants' own time, and upon a right or pretended right dis- 
tinct from their intestate's. 

The evidence given did not support the action, if i t  be founded on 
the detention of the intestate. I f  the detention be that of the defendants 
alone, they cannot be declared against as administrators; and if there 
be two counts, one on detention by each, I think the declaration would 
be bad, because they cannot be joined; but if they can, the evidence 
here goes altogether to a detention of the defendants upon a right and 
claim different from those of the intestate. Wherefore, my opinion is 
for a new trial. 

PER C u ~ ~ a n l - .  Judgment reversed. 

DANIEL COLTRAINE v. HUGH McCAIK. 

1. Trespass will lie against a deputy clerk for wrong full^ issuing an esecu- 
tion, under which the plaintiff's property was sold. 

2. The principal only is liable for the mere nonfeasance of his deputy. 
3. But for an unlawful act committed by the deputy, colore oficii, both are 

liable.. 
4. An execution de bonis pvopriis, where the judgment affects the assets only, 

is void. 
5. And the fact that the costs for which the administrator was liable were 

included in the execution, does not render it valid. 
(The cases of Taggert u. Hil l ,  3 N. C., 86, and Wingate v. ffallou;ay, 10 N. C., 6, 

approved.) 
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TRESPASS TI ET ARMIS, tried before his Honor, Norwood,  J., at Ran-- 
DOLPH, on the fall circuit of 1829. Upon the plea of not guilty,  the 

case was that the plaintiff, as administrator of one William Col- 
(309) traine, brought action in  the county court of Randolph 

against one John Ramsour, on a bond made payable to his intes- 
tate, in which judgment was rendered in  favor of Ramsour. The de- 
fendant, who was deputy clerk of Randolph County Court, issued an 
execution against "the goods and chattels, lands and tenements of Daniel 
Coltraine, administrator of William Coltraine" for all the costs which 
had accrued in the'cause, as well the plaintiff's as the defendant's. This 
execution was levied by the sheriff upon a horse, the property of the 
plaintiff, which was afterwards sold, and the proceeds applied to the 
satisfaction of the execution. The jury, under the directions of his 
Honor, returned a verdict for the plaintiff, from which the defendant 
appealed. 

30 counsel for plaintiff. 
W i n s t o n  for clef endant. 

RUFFIN, J. This case was very fully and ably argued for the defend- 
ant, and the Court has taken time to look into all the authorities cited. 
The points were deemed well worthy of consideration, but after reflec- 
tion none of them seem to be well founded. 

The first is, that for no act done by color of office, and in the course 
of its duties, will an action lie against the deputy, but only against the 
principal. This position is rather inaccurately stated, and when di- 
vested of its inaccuracy, is answered by the very stating of it. I f  an act 
be done in the  couvse of the  dut ies  of a n  ofice, it must be properly an 
official act, and no action lies therefor against either a principal or 
deputy. But the question is, whether for an act, which neither principal 
nor deputy hath authority to do, and which is altogether unlawful, the 
action must be against the former. The Court thinks not. The dis- 
tinction is where the cause of complaint is for nonfeasance or mis- 
feasance. The law does not impose any duty on a deputy as such-does 
not recognize him as an officer within himself. For omissions to act 

therefore he is not responsible, for he is not bound to act. When- 
(310) ever the plaintiff must state the official character of $he party 

sued, as one of the allegations on which the defendant's liability 
depends, the principal alone is responsible. But where the corpus delicti 
is a thing of active wrong, and a trespass per se, unless justified, then 
the hand that does or procures the act is liable. True i t  is, the principal 
is also liable, for to all civil purposes the act of the deputy, by color of 
the principal's authority, is that of the principal himself, who must 
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take care to employ no person who will abuse his authority. But in this 
last case the principal is not alone liable. The deputy is also, because 
he is not justified by any authority in himself or his principal. Where 
the principal is sued for the tortious act of the deputy, the plaintiff 
must indeed show the connection between them, and therefore the official 
character of the defendant,,because upon that character the connection 
depends, and upon that again the responsibility of the defendant for the 
act of the deputy. But where the deputy himself is sued, the plaintiff 
is under no necessity of showing more than the act of trespass, which 
constitutes a complete case, unless the defendant shows a lawful au- 
thority. This lawful authority does not consist in a deputation to do 
the duties of an office, but in  that and the further fact that the act done 
was a duty of office; that the officer himself could do it, and consequently 
that the deputy could also. But if it be an act which is per se a trespass, 
and an authority to the principal be not shown, by parity, none existed 
in the deputy. A fi. fa. against A. does not justify the seizing of the 
g o ~ d s  of B., and trespass lies against the sheriff, if he does it. So it lies 
against the sheriff if his deputy does it. But in  the last case it lies also 
against the deputy himself, because he did the act which was unlawful 
and not justified. But if the action has been by the plaintiff in the 
fi. fa. for not seizing the goods of d., the sheriff alone could be sued, 
because the law does not make it the duty of the deputy, as such, to 
make the money, but only that of the sheriff that he should do it or 
cause it to be done. This reconciles all the cases cited. Saunderson v. 
Bakw,  3 Wils., 309 ; Ackworth v. Kempe, Douglas, 40, and Wood- 
gate v. Knatchbull, 2 T .  R., 148, were actions against the sheriff (311) 
for the misconduct of his officer, in which i t  was contended that 
the principal was not liable because the deputy was for going beyond 
his duty. I t  was held that the principal was liable, not because the 
deputy was not, but because, although he was, the principal was also, 
otherwise the principal might put anybody, however worthless or insol- 
vent, under him, and so the public would have no security. But whew, 
as in Cameron v. Reynolds, Cowper, 403, the gyavamen is, that the 
deputy did not act, that is, make a bill of sale to the purchaser of goods 
bought under execution, the plaintiff could sue the sheriff alone. So 
here, if the action was for refusing to issue a proper execution, the 
clerk would be the person. But where i t  is for seizing the plaintiff's 
property, by virtue of a void execution issued unlawfully by himself, 
the trespass, the active unlawful act is not purged by the delegated au- 
thority, for the same authority would not justify the principal himself. 
The opinion of the Court, therefore, is that the action well lies if the 
execution was void. 
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As to that, an execution without any judgment is certainly void. One 
not conformable to, and warranted by a judgment stands on the same 
footing. I need not cite an authority for this, besides the one adduced 
for the defendant of Barker v. Braham et al., 3 Wils., 268, which, by 
the way, is strong to the first point, for it was trespass against the adttor- 
my, as well as the plaintiff, for suing out a void ca. sa. That was a 
ca. sa. under which an administratrix was arrested on a judgment de 
bonis intestati, and it was held that trespass vi  et armis lay against the 
plaintiff and the attorney both. But it is said that this execution is good 
for part, since the executors were liable for their own costs, and there- 
fore that the taking is justified. The consequence would follow, if the 
premises were correct. The executors are liable for their own costs, 
and if the process had distinguished their costs from the defendant's in 
the suit, so as to show the defendant in the execution how much he must 

rightfully pay, this argument would have been sound. I t  would 
(312) have then been the party's own fault if he had suffered his prop- 

erty to be seized for the payment of a sum to which it was liable. 
But when the clerk mixes lawful and unlawful demands in a process, 
which from its nature compels the sheriff to levy the false as well as the 
true demand, and puts it out of the power of the party himself to dis- 
criminate the demand of one sort from the other, he is a trespasser 
ab initio. I t  is an abuse of the authority to levy a certain sum, to use it 
as the means of levying a larger sum, especially under such circum- 
stances as prevent the debtor from avoiding a seizure by payment of 
the true debt. I t  comes within the reason and the rule of the Xix Car- 
penters' case, 8 Rep., 146. Consistent with this are the cases of Tag- 
gert v. Hill, 2 Hay. Rep., 86, and Wingate v. Galloway, 3 Hawks, 6. 
The execution was for the true debt, and the defect was that it did not 
properly set out the items of costs. The sheriff knew precisely how 
much in law he ought to raise, and for that the process was good, but 
here the execution is for the whole sum, as costs adjudged to the defend- 
ant in  the action. 

I t  is however said that this execution justifies until it be set aside, for 
the writ may be amended, and then contrary proceedings will be going 
on together. True, a writ may be superseded at the instance of one 
party or amended at that of the other, as the interests of one or the 
other may induce him to move in it. And this plaintiff might well have 
asked the court to set aside the execution before action brought, for fear 
the amendment might be allowed pending his action, and so defeat him. 
But there is no necessity for such a motion in the first instance, if the 
writ in  its present state will not justify. The plaintiff proceeds at his 
risk, and if he chooses to suppose, as well he may, that the court will 
not allow the amendment against the justice of the case, or only upon 
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such terms as will promote justice between the parties, there is  nothing 
to prevent his treating a void process as void, before the court pro- 
nounces i t  so. I f  this were not so. where is the necessitv to amend in 
any case. The amendment is asked for the sake of putting the 
process into a shape to justify. If it justified before, no (313) 
amendment would be necessary, and all these questions would 
have come on in the shape of motions to set aside. Yet i t  i s  not SO. 
Brown v. Harnmond, ~ a r n e s '  Notes, 10, was a ca. sa. against the de- 
fendant by a wrong Christian name. The court permitted the plaintiff 
to amend. Why?  Because without, the person arrested would have had 
his action. So Laroche v .  Washborough et al., 2 T .  R., 737, was a ca. sa. 
against two on a judgment in King's Bench for that debt and costs, and 
also the costs in the Excheauer Chamber of a writ of error sued out by 
one. There were counter motions by the defendant to be discharged out 
of execution; not to set aside the execution; by the plaintiff to amend, 
so as to make his arrest lawful by relation, and authorize his future de- 
tention. The amendment was allowed, and Buller, J., expressly says 
that in Brown v. Bnmrnond the plaintiff would have been liable for 
false imprisonment if the amendment had not been allowed, though the 
sheriff would have been justified. The execution, says he, was not war- 
ranted by any judgment, but the court said they would make it corres- 
pond with the true judgment. Until i t  was thus made to correspond, it 
was a nullity. The case from New York, Bissell v. Kip, 5 Johns., 89, 
only decides that the sheriff, in an action for an escape, cannot take ad- 
vantage of the variance between the judgment and ca. sa., because the 
writ justified him, and he had recognized and acted on it, and could not 
then collaterally make the objection. 

HENDERSON, C. J., concurred. 

HALL, J., dissentiente: But few cases are to be found in point to 
govern the present question. I t  must therefore be decided upon general 
principles, and its analogy to other cases. 

I t  was decided by three judges against the opinion of Lord Holt, that 
an action would not lie against the postmaster-general, for the loss of a 
letter covering exechequer bills, delivered at  a postoffice to his deputy. 
I t  was said that i t  was not like the case of common law officers, 
where the superior answers for the inferior; that every post- (314) 
master in his office was as much an  officer as the postmaster- 
general. Lame v. Cotton, 12 Mod., 477. That an action lies against a 
deputy postmaster for not delivering letters, and in other respects neg- 
lecting his duty, because they are subsisting substantial officers and an-. 
swerable for their own misfeasances; that the general postoffice is the 
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center of a large circle; that the deputies' offices are the centers of 
smaller circles, but they fill up the larger, and extend over the country, 
and that on account of their distance they are not within the control of 
the postmaster-general. Rowwing v. Goodchild, 3 Wils., '443. But this 
reasoning does not seem to be applicable to sheriff's officers. 

I t  may be laid down as a general position that the sheriff is liable for 
the misconduct of his deputies, unless where they act criminally. San- 
demo% 0. Baker, 2 Bl. Rep., 832; Ackzuorth v. Kempe, Doug., 40; Wood- 
gate v. Knatchbull, 2 T. R., 148. The duties of a sheriff are confined to a 
single county. Those of the postmaster extend over the whole country. 
With as much, if not greater force, do these principles apply to clerks 
and their deputies. The duties of sheriffs are limited to the boundaries 
of the counties in which they act; those of a clerk may be confined 
within the walls of his office. 

Admitting that an action will lie against the principal, for an oficial 
act done by the deputy, the next question is, will such action lie against 
the deputy? I t  may be admitted here that in some cases an action will 
lie against either. As where the sheriff's deputy took the goods of a 
stranger instead of the goods of the defendant, m d e r  a fiori  facias, in 
such case an action would lie against the deputy as well as the sheriff. 
But the taking of the goods in such case was not an oficial act. Any 
person might do it as well as the deputy sheriff. Saunderson v. Martin, 
3 Wils., 509; Achworth v. Kempe. Such a case can have no influence 
upon the question, whether the deputy is liable to the party injured for 
an improper official act, or whether the remedy must not be against the 

principal. 
(315) I n  Gaiwdy's case, 3 Dyer, 278, the Duke of Norfolk, being 

marshal of England, and having liberty to make a deputy, 
granted the office to Gawdy for life. An action was brought against 
him for suffering a defendant to go at  large. One point debated was, 
whether Ga,wdy should be chargeable by reason that he was not marshal, 
but, only under-marshal. I t  was decided, upon great consideration, 
against him. The circumstance that Gawdy held the office for life no 
doubt had its influence with the Court. After this decision, in  the case 
of Smith v. Hall, 2 Mod., 32, an action for false imprisonment was 
brought against the sheriff's officer. A writ of Zatifat had issued and 
was executed. Bail had been tendered but refused. I t  was decided 
that such action should be brought against the sheriff and not against 
his deputy. I t  was held in Marsh v. Astry, Cro. Eliz., 175, that if the 
under sheriff deceitfully neglect to return a writ of summons? an action 
will lie against him. I n  6 Bac. Abr., 166, 157, a note is subjoined to this 

+ case as follows: Under sheriffs are answerable crinzinaliter, but for 
breach of duty in the office of sheriff, by default of the under-sheriff, the 
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action must be brought against the high sheriff. So that the case in the 
text is not law. And for this is cited Camerom v. Reymolds, Cow., 403. 

I n  Lacock's case, Latch's Rep., 187, it was decided that the high 
sheriff only was answerable for an escape suffered by his deputy; thst 
he is answerable i n  all cases in  damages for the misconduct of his 
deputy, unless where he acts criminally, for the sheriff is the officer of 
the court and the under-sheriff is not, although allowed and noticed b~ 
many statutes. I t  may be thought that this case is affected, or in  some 
degree merruled by the case of Barker v. Braham, 3 Wils., 68, where it 
was decided that an action for false imprisonment lay as well againct 
the attorney as against the client, the attorney having sued a ca. so. 
illegally against the defendant, whereby she was imprisoned. I t  is true 
that the attorney is said to be the agent of the client, but he bears a 
peculiar relationship to him. "He is put in  his place and stead to man- 
age his matters of law." Why so? Because the client is pre- 
sumed to be and in  fact is ignorant of matters of law. Although (316) 
the client who employs the attorney is i n  many respects bound 
by his acts, yet as the attorney acts professionally, and not from the 
judgment or advice of his client, he should i n  reason be answerable for 
his own acts. This view of the case seems to have been taken by Lord 
Mansfield i n  Cameron v. Reynolds, decided a short time afterwards. 
H e  says for every breach of duty in  the office of sheriff the action must 
be brought against the high sheriff, as for an act done by him, and if it 
proceeds from the default of the under-sheriff or bailiff, that is a matter 
to be settled between them and the high sheriff. I t  may be added that 
Lacoclc's case is spoken of by Buller in  Woodgate v. Knatchbull, with 
approbation. I t  is true the jailer, who is the sheriff's officer, is liable 
for an escape, but he is made so by the statutes, 18 Ed., I, ch. 11, and 
1 Ric. 11, ch. 7 ;  Hardress, 33; 3 B1. Corn., 165. 

Although the English authorities may not be uniform on this subject, 
yet I think the weight of them is opposed to an  action against the deputy 
for a breach of official duty. Nor do the American authorities chime on 
this subject. I t  is laid down in Draper v. Arnold, 12 Mass. Rep., 449, 
that for a neglect of duty an action will lie either against the principal 
or against his deputy. I n  iVcIntyra v. Trumbull ,  7 Johns., 35, it is laid 
down that the sheriff shall be liable for his deputy in  taking unlawful 
fees, although the latter may be liable criminaliter. I n  Owens v. Gate- 
wood, 4 Bibb, 494, i t  is decided that an  action will not lie against a 
deputy sheriff for a breach of official duty. I t  must be brought against 
the principal, although it be for the default of the deputy. The au- 
thority of a case reported in 1 Was. Rep., 159, may be adduced in sup- 
port of the same proposition. 
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However, I am not aware that Lacock's case, or the case of Cameron 
v. Reynok& have been overruled. I n  both cases the plaintiffs were non- 
suited because the suits were brought against the under-sheriffs. 

I n  the present case, the act complained of was an ogcial act. The 
writ of execution was issued by the defendant, the deputy clerk, 

(317) by virtue of the authority given-to him by the clerk. Had he 
acted without such authority the act would have been a criminal 

one, but acting under such authority, the act, when done, became the act 
of the principal and not of the deputy, as much so as if he had properly 
authorized him to convey a tract of land. When the conveyance was 
executed, although executed by the agent, i t  became the act and deed of 
the principal. So, when the deputy signed the name of the clerk to the 
execution, it must be taken to be the act of the clerk, and that i t  was 
done by his direction and authority. 

The clerk is placed in office by authority of law. He  gives security 
for the faithful discharge of the duties of his office. The law permits 
him to have a deputy, but the deputy is placed there by the act of the 
principal, not by the law. I t  is not to be presumed that the deputy is 
as well qualified as the principal. H e  is probably in  his novitiate. 
Neither policy nor justice requires to make him answer for delinquencies 
proceeding probably from his ignorance and his principal's negligence. 
I think judgment should be entered for the defendant. 

PER CURIAM. Judgment affirmed. 

Cited: Skinner v. Moore, 19 N.  C., 155; Satterwhite v. Carson, 25 
N. C., 555; Miller v. Miller, 89 N. C., 405; White v. Hill, 125 N. C., 200. 

DEN EX DEM. OF ANN CLOUD v. JAMES WEBB AND WILLIAM MILLER. 

1. Where four sisters were seized of a tract of land in coparcenary, and three 
of them, who were sole and of full age, conveyed their shares in fee, and 
the fourth, who was covert and an infant, joined with her husband in a 
deed conveying to the same vendee all their interest in the land, to which 
the feme was not privately examined, and the vendee remained in posses- 
sion of the whole tract and enjoyed all the rents and profits, without 
claim or demand, forty years, to the husband's death, and fifteen years 
after his death; it was held, that admitting the deed of the feme covert 
to be the color of title, the vendee and the feme covert were tenants in 
common, and that his possession was not adverse to her. 

2. Is the deed of a feme covert, without a private examination, color of title, 
where her coverture appears upon its face? Qucere. 

3. The possession of one tenant in common is the possession of the other. 
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EJECTMENT, tried before his Honor, Martin, J., at ORANGE, on the 
spring circuit of 1829. On the trial the case was that Samuel 
Mooney died intestate in  the year 1767, seized in  fee of the lands (318) 
described in  the plaintiff's declaration, leaving two sons and four 
daughters. Both of the sons died seized, and intestate and without issue, 
whereupon the lands descended upon the four sisters, of which the lessor 
of the plaintiff was one. I n  the year 1771 the three sisters d the lessor 
of the plaintiff conveyed all their estate in the premises to one Robert 
Neal. I n  the year 1772 the lessor of the plaintiff, having intermarried 
with Daniel Cloud, and being under the age of twenty-one years, jointly 
with her husband executed a deed conveying all their interest in the 
premises to the said Neal, but the lessor of the plaintiff was not privately 
examined touching her voluntary assent thereto. Under these convey- 
ances Neal entered into the whole of the land, and remained i n  posses- 
sion until his death in the year 1784, when the lands descended to his 
son Henry Neal, who, in the year 1824, by a deed of bargain and sale, 
conveyed the land to one Hinton, who, in  1826, by deed of bargain and 
sale, conveyed the same to the defendants; but Neal continued in  posses- 
sion until his death in the year 1826. Daniel Cloud died in  1812. 
From the year 1772 until the year 1827 the defendants, and those under 
whom they claim, enjoyed all the rents and profits, without any demand 
for an account, and no claim to the premises was made by the lessor of 
the plaintiff until the year 1827, except an ineffectual attempt in the 
year 1805, to obtain a partition of the lands, by petition filed by Cloud 
and wife against Henry Neal in  the county court. Between the year 
1814 and the year 1824, Henry Neal executed conveyances for parts of 
the land to different persons, but remained in uninterrupted possession, 
and before the year 1824 had taken reconveyances of the whole to him- 
self. His widow remained upon the premises until possession was taken 
by the defendants. 

Martin, J., instructed the jury : 
1. That the deed of Daniel Cloud and wife was color of title. 
2. That if the defendants were in the actual adverse possession for 

seven years after the death of Daniel Cloud, the statute of limitations 
was a bar to the plaintiff's right. 

A verdict was returned for the defendants, and the lessor of the 
plaintiff appealed. (319) 

Winsto% and Gaston for plaintiff. 
Badger contra. 

HALL, J., after stating the case, proceeded: I t  must be ad- (325) 
mitted that Robert Neal and Henry Neal have been in possession 
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of the land from the year 1772 until the year 1826, under a valid title 
from the three sisters of Ann Cloud, and perhaps a color of title from 
Ann Cloud herself. But it does not follow that their possession has 
been adverse to Ann Cloud since her discoverture. 

All the title Daniel Cloud had i n  the land, and no more, was by him 
conveyed to Robert Neal; the residue of the estate was in Ann, his wife, 
her deed being inoperative on account of her coverture and infancy. 
Admitting that deed to be color of title, nothing passed thereby. I t  
could only ns color of title give efficacy to an adverse possession of seven 
years. I t  is, therefore, all-important to ascertain whether in  this case 

there has been a possession adverse to the title of the lessor of the 
(326) plaintiff. 

When Daniel Cloud died, how did the rights of the parties 
stand? Henry Neal was in  possession of the land, and had title to three- 
fourths of it, claiming from Ann Cloud's three sisters. Ann Cloud had 
title to one-fourth of it, but was not in actual possession. She and 
Henry Neal, then, were tenants in  common; therefore, his possession 
mas her possession. I need not cite authorities to show that the posses- 
sion of one tenant in  common is the possession of the other. I t  is for 
that reason that the judges have had recourse to ousters by presumption, 
as in the case of Pishar v. Prosser, Cowp., 217. There the statute of 
limitation would have been a bar, but Lord Mansfield considered the 
possession of one tenant in common to be the possession of the other, 
and therefore the statute of limitation did not run. But as there had 
been a possession of thirty-six years, he said an ouster might be presumed 
from that length of time, and that the statute would run upon a pre- 
sumed ouster, although, in point of fact, i t  was admitted that no ouster 
had ever happened. 

I t  is a question on which the profession has been much divided, 
whether an  actual adverse possession for seven years, unattended by 
color of title, was not a bar. That question does not now arise. But it 
will simplify the case to consider it unencumbered by a color of title, 
merely upon the defendant's possession, because i t  is the possession and 
not the color of title which grows and ripens into a good title. Then, 
upon the death of Daniel Cloud, the deed as to his wife being a nullity, 
she had a right of entry, because she had a right of entry in  the year 
1771, which was preserved by her intermediate coverture. Z o u c h  V .  

Parsons, 3 Burr., 1805. Upon the death of her husband in  1812, she 
was entitled to one-fourth part of the land, as one of the heirs at  law 
of her brother James. Henry Neal was at  the same time entitled to 
three-fourtlis of the land, claiming under the other heirs of James. I t  
follows that Henry Neal and Ann Cloud were, in 1812, tenants in  com- 
mon of the land in  question, and that Henry Neal, as such tenant, 

266 



N. C.] JUPU% TERM, 1832. 

remained in possession from that time until the year 1826. I 
think no doubt' can be entertained that his possession was the (327) 
possession of Ann Cloud. Of course, i t  was not adverse to her 
claim, and as it was not adverse, i t  is not a bar, even admitting the deed 
executed by her to be color of title. Therefore, although there has been 
color of title and a possession of more than seven years in  Neal, and 
those claiming under him, as that possession was not adverse, the plain- 
tiff's title is not barred. I think that the case is not affected by the 
conveyances made by Henry Neal; possession did not follow them. 

PER CURIAM. Judgment reversed. f 

Cited: 8. c., 15  N. C., 290; Halford v. Tetherow, 47 N. C., 398; Day 
v. Howard, 73 N.  C., 5 ,  6 ;  Caldwell v. Neely, 81 N. C., 117; Withrow 11. 

Biggerstafl, 82 N .  C., 84; Ward v. Farmer, 92 N.  C., 97, 98; Hicks v .  
Bullock, 96 N.  C., 171; Loclclear v. Bullard, 133 N.  C., 266; Allred 
v. Smith,  135 N.  C., 452 ; BuClin v. Hamcock, 138 X. C., 201 ; Lumbar 
Co. v. Cedaar Wodcs, 165 N. C., 85; Lumber Co. v. Cedar Works, 168 
N. C., 351; Alexande~ v. Cedar Works, 177 N.  C., 142; Adde~holt  11. 

Lowman, 179 N.  C., 549; B~adford  v. Bank, 182 K. C., 228; Crsws 1). 

Craws, 192 N. C., 686. 

WILLIAM SPEIGHT v. WILLIAM WOOTEN. 

1. Under the Act of 1822 (Rev., ch. 1131) for the relief of insolvent debtors. 
the sickness of the surety is no excuse for the default of the principal. 

2. A summary judgment is p+operly rendered upon a bond given under the 
Act of 1810 (Rev., ch. 793) upon suing out a certiorari. 

THE plaintiff had recovered a judgment in  the county court of WAYKE 
against one Stancil, upon which a ca. sa. issued. The defendant, under 
the 14ct of 1822 (Rev., ch. 1131), became the surety of Stancil for his 
appearance at  the county court for the purpose of taking the insolvent 
debtor's oath. Stancil made default, and a judgment was rendered on 
the bond against him and the defendant for the amount of the debt. 
Afterwards the defendant sued out writs of supersedem and certiomri, 
and stated in his affidavit to procure them that after the execution of 
the bond, and before the return day of the ca. sa., he, the defendant, was 
taken dangerously sick, and for that reason was unable to attend at  the 
court and surrender Stancil. At the return of the certiorari, before his 
Honor, Martin, J., on the last circuit, the writ was dismissed on the 
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motion of the plaintiff, and judgment being rendered upon the bond 
given by the defendant under the Act of 1810, upon suing out the writ, 
he appealed. 

Mordecai for plaintif. 
(328) Honry and Badger f o r  defendant. 

RUFFIN, J. The counsel for the defendants properly yield that the 
judgment of the county court was right, and that the sickness of the 
surety was no sufficient ground for relief against that judgment. He  
bound himself for the appearance of the principal debtor. I t  is indeed 
his privilege to compel that appearance, if not voluntarily made. But 
that is between him and his principal ; and if he cannot, either by reason 
of his own illness or the absconding or other fraud of the principal, the 
surety must submit to pay the debt. 

I t  is, however, objected that there was error in the Superior Court in 
giving a summary judgment on the bond given for the certiorari. The 
Act of 1810 (Rev., ch. 793) is not entirely perspicuous on this point, 
but the nature of the subject, as well as the words used, strongly incline 
us to the opinion that the bond is not only to be taken, but proceeded on 
"in the same manner and under the same regulations" as those given 
upon appeals. The certiomh is of the nature and in  the place of the 
appeal; the bond is to be transmitted with the record, and a new judg- 
ment against the principal is in  each case pronounced in the Superior 
Court. Why send the bond to the Superior Court if it is not to be acted 
on there? Why put the parties to a new suit vhen the plaintiff's de- 
mand has been finally and judicially ascertained, and the surety cannot 
discharge himself but by paying the debt? This view is confirmed by 
the general practice under the act for twenty years, during which period, 
with few exceptions, all the judges have given judgments on motion. 

PER CURIAM. Judgment affirmed. 

(329) 
THE STATE v. MARTIN. 

In an indictment under the Act of 1823 (Tay. Rev., ch. 1229), "declaring the 
punishment of persons of color in certain cases," it is necessary to 
charge that the assault was made with an intent to commit a rape. An 
allegation that the defendant feloniously attempted to ravish is insus- 
cient. 

THE prisoner was tried on the last circuit, at  HYDE, before his Honor, 
Martin, J., upon the following indictment : 
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"The jurors for the State, upon their oath present, that Martin, a 
slave, etc., not having, etc., but being moved, etc., on, etc., with force 
arms at, etc., in and upon one S. H., a white female, in  the peace, etc., 
violently and feloniously did make an assault, and her the said S. H. 
forcibly and against the will of her the said S. H. then and there did 
feloniously attempt to ravish and carnally know; against the form, etc." 

After a verdict for the prosecution, his Honor arrested the judgment, 
and B r .  Sol ic i tor  Mi l l e r ,  on behalf of the State, appealed. 

Attorney-General  for t h e  S t a t e .  
N o  coun.~el for pl-isoner. 

RUFFIN, J. The Attorney-General admits in the argument that the 
guilty will with which the assault was made is a necessary allegation in 
the indictment. But  i t  is contended that it is sufficiently expressed by 
"then and there feloniously did attempt to ravish," following the charge 
of the assault. The statute makes it a capital felony for any person of 
color to m a k e  an assault w i t h  i n t e n t  t o  comnzit  a r a p e  upon the body 
of a white female. Though in some minor offenses the guilty will 
(which in all cases is necessary to constitute a crime) is implied from 
the wrongful overt act, and therefore need not be stated in the indict- 
ment; and in other cases the allegation of such criminal purpose, though 
required in the frame of the indictment, is formal so far as respects the 
finding of that purpose as a fact by the jury, because the law would 
prima facie infer it from the act of which it prompted the perpetration; 
yet generally, even at  common law, the intent constituting an act 
a capital crime must be precisely and specifically alleged. This (330) 
rule is exemplified by the words of art, felonice, burglari ter .  and 
the like. Much more is that the case when the indictment is founded on' 
a statute. The terms used by the statute are then necessary in the 
indictment, not only to denote the disposition of the accused, but also to 
describe and identify the crime as that for which the particular punish- 
ment is prescribed. This may be a good reason why courts should not 
allow the sufficiency of any other epithet, though equipollent in common 
par la~ce .  The term wi l l fu l ,  for example, is indispensable in an indict- 
ment for perjury under the statute of Elizabeth, and cannot be supplied 
by any other. I t  is a safe rule, therefore, to follow the words of the 
statute, and because i t  is safe, the courts have adopted it. I f  one de- 
parture be allowed, i t  cannot be told how far  astray it may lead us. 
But independent of that consideration, it is the duty of the court to 
require all pleadings to be expressed in terms as brief and apt as possi- 
ble. There can be none to denote the intent more apt than that word 
i n t en t  itself. I t  is the language of the common law, of statutes, of 
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pleading. I t  is perfectly understood, and ought to be retained. I t  is 
said by Lord Ellerz.borough, in  Rex v. Phillips, 6 East, 472, to be the 
proper word to convey the specific allegation of intent. I t  is found in  
all the precedents within our reach, and there is no other term so expres- 
sive and precise. Here the word attempt has been used in  its stead. We 
should be justified in rejecting i t  upon the sole ground that i t  is not the 
word of the statute. But i t  is not even synonymous. Intent referred 
to an act denotes a state of the mind with which the act is done. 
Attempt is expressive rather of a moving towards doing the thing than 
of the purpose itself. An attempt is an overt act itself. An assault is 
an "attempt to strike," and is very different from a mere intent to strike. 
The statute makes a particular intent, evinced by a particular act, the 
crime. That purpose and that act cannot be so well nor sufficiently 
described as by the words of the statute itself. 

PER CURIAM. Judgment affirmed. 

Gted: S. v. Ormond, 18 N.  C., 120; S. v. Tom, 47 N .  C., 416; S. v. 
Joblett, ibid., 432; S. v. golds tor^, 103 N. C., 325; S. v. Barnes, 122 
N. C., 1037. 

(331) 
THE STATE v. WILLIAM ALDRIDGE AXD CELIA POOL. 

Under the Act of 1805 (Rev., ch. 684), "to prevent vice and immorality," an 
indictment must charge that the man and woman had not intermarried. 

THE defendants were convicted on the last fall circuit, at  LENOIR, 
before his Honor, Donndl, J., under the Act of 1805 (Rev., ch. 684), to 
prevent vice and immorality. The indictment was in the following 
words: "The jurors, etc., that W. A., late, etc., unlawfully did take 
into his house one C. P., and they did then and there have one or more 
children without parting, etc., contrary, etc." After the verdict, the 
counsel for the defendants moved i n  arrest of judgment, which motion 
being sustained, Mr. Solicitor Niller, for the State, appealed. 

Attorney-General for the State. 
No counsel for def endmts. 

RUBFIN, J. Every indictment must allege every fact which enters 
into the constitution of a crime, and must also describe i t  either by way 
of specific allegation or conclusion, as some crime known to the law. 
The general and large term "unlawfully" is too indefinite to satisfy the 
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Court, unless i t  be used descriptively in  a statute. (Hawk., b. 2, ch. 25, 
sec. 96.) That ewithet in the indictment is therefore insufficient. The 
charge is then one of a man and woman bedding and cohabiting 
together in  his house without an allegation that they had not inter- 
married, and without applying to such cohabitation the epithet adulter- 
ously, or concluding that thereby they committed the crime of adultery. 
The indictment ought ce~tainly to have alleged such facts as would 
conclusively show that the cohabitation charged is the cohabitation for- 
bidden by the statute, namely, an adulterous one, which I think can only 
be done by the express negative affirmation that they thus cohabitated, 
not being husband and wife, or not being joined together in matrimony; 
or, .perhaps, by the application of the epithet adulterously to it. The 
indictment must always contain such averments, even beyond the 
words of the statute, as will bring the case within its true con- (332) 
struction. But here the statute calls the crime adultery. which ", 
may well make that epithet necessary. But  whether it be or not, this 
indictment is substantially defective for the want of the avcrments of 
fact already mentioned. 

PER CURIAM. Judgment affirmed. 

Cited: S. v. Diekinsow, 18 N. C., 351; S. v. Gallimore, 24 N.  C., 377; 
S. v. Lashley, 84 N. C., 755. 

THE STATE v. FRANCES SILVER. 

The court, at the request of the jury, may in its discretion permit a witness 
who has been once examined to be called again, at any time before the 
verdict is rendered, notwithstanding the witnesses were separated before 
their first examination, and had since an opportunity of communicating 
with each other. 

THE defendant was indicted for murder. On the trial, at  BURKE, on 
the last circuit, before his Honor, Dormell, J., the State's witnesses, at 
the request of the counsel for the prisoner, were separated. After the 
jury had retired and remained together all night, they returned into 
court and requested that some of the witnesses, who had been examined 
the day before, should be called again. The prisoner's counsel objected 
that the witnesses had had an opportunity of communicating with each 
other since their examination. But the presiding judge overruled the 
objection, and permitted the witnesses to be again called and examined 
by the jury, n7ho were instructed that they ought to give its due weight 
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to the circumstance that the witnesses had been together during the 
night. The jury returned a verdict of guilty, and judgment of death 
being pronounced, the defendant appealed. 

Attorney-General for the State. 
1Vo counsel f o ~  defendant. 

RUBBIN, J. The separation of witnesses is adopted in  aid of the 
cross-examination, as a test of the truth of their testimony by its con- 

sistency or inconsistency. I t  is not founded on the idea of keep- 
(333)  ing the witnesses from intercourse with each other. That would 

be a vain attempt. The expectation is not to prevent the fabri- 
cation of false stories, but by separate cross-examinations to detect them. 
Testimony altogether false might be imposed upon the court as true, 
because delivered by two or more, trained to the same tale; or, as most 
frequently happens, because some indubitable and undisputed truth is 
mingled with much or material falsehood. The great safeguard against 
such a delusion consists in cross-examination, in which a prompt succes- 
sion of acute, pertinent, peremptory, and sifting interrogatories, not 
anticipated, and for which answers have not been provided, surprises and 
betrays the impostor. And such a cross-examination is most effectual 
when the witness cannot, by a knowledge of the statements of his prede- 
cessor, make his own conform to them. The thing to be avoided, then, 
is not that the witnesses should be together, but that they should be 
examined together. When interrogated separately, all the witnesses, 
constantly apprehensive of the detection of falsehood, and finding no 
poise or support but in  the truth, are constrained to give in evidence the 
facts as they occurred. I find, therefore, nothing in  the rule of law or 
the practice which forbids the examination of witnesses who have been 
together after being sworn, or even once examined. Indeed, it is usual 
to keep them together in the same room, and after a witness has'been 
examined, to send him back, if there be an expectation that he will be 
called again. Had the party wished to recall such a witness, there is 
nothing to preclude him from doing so, at any stage when i t  would be 
competent for the party to recall any witness. 

But even that is a much stronger case than the present. The order 
of trials necessarily imposes upon the parties the duty of making out 
their cases, at  certain stages of the proceedings. They must close at 
some time, and after that they cannot be heard again. But i t  is entirely 
regular at  all times for the witness to correct his own mistake, or to 
explain his words that have not been correctly understood. No rule 

can prescr'ibe to the jury the duty of finding a verdict under a 
(334)  misapprehension. So, if the jurors do not understand the words 
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or meaning of the witness alike, i t  is competent and proper for them 
to ask for explanation, before i t  is too late to act on it. The judge 
may indeed give it from his notes; or, preferring a direct appeal to the , 

witness himself, as being the best able to repeat and explain his words, 
and as being again subjected to the ordeal of examination, he may, in 
his discretion, again place the witness before the jury. When explana- 
tions are thus demanded by the judge or jury, they must be considered 
as asked for the maintenance of truth, and in  execution of justice. 
There is no apprehension of trick or imposition in  such cases, as there 
would be were the same privilege in the party. I f ,  indeed, the inquiries 
of the jury sought evidence that was incompetent, or to put the case 
made by the parties upon new points, the court mould undoubtedly 
inform the jury of their impropriety, and interdict them. But here 
the rekixamination mas solely to satisfy the jury of the testimony already 
given, and the greater detail made necessary only to produce that satis- 
faction. So we must consider it, for the objection is not taken to the 
subjects of the interrogatories, or the nature of the answers, but only 
that the witnesses were examined at all after having been together. I n  
that I see nothing against either practice or principle. 

PER CURIAM. Judgment affirmed. 

Cited: S. v. Noblett, 47 N.  C., 425; Morehead v. Brown, 51 N.  C., 
371. 

THOMAS AND MEMUCAN FALCONER v. DANIEL JONES. 

1. Where a mi. fa. on a judgment in detinue issued against a purchaser 
pendmte lite, a plea that the defendant purchased a t  an execution sale 
against the original defendant, without averring that the title of the 
plaintiff, though good against the latter, is not good against his creditors, 
is bad. 

2.  But a plea that the judgment was confessed to defraud the creditors of the 
original defendant, is good upon general demurrer. 

THIS was a sc i re  fac im, reciting that the plaintiffs had recovered judg- 
ment in an action of detinue, brought by them against one John Hollo- 
way, for sundry slaves; that pending the action two of the slaves 
came to the possession of the defendant, and commanding him to 
show cause why he should not deliver the said slaves to the plain- (335) 
tiffs. 

The defendant pleaded, first, "That the slaves in question were the 
property of one Thomas Falconer, and after his death came to the pos- 
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session of John Holloway, his administrator; that pending the suit by 
the plaintiffs against the said Holloway, J. and H. Lyne obtained a 

. judgment against Holloway as administrator of Falconer, upon which an 
execution issued, and was levied upon the said slaves, and that a t  a 
subsequent sheriff's sale, one Ann Falconer purchased them, and after- 
wards an intermarriage took place between the defendant and the said 
Ann." 

The second plea, after setting forth the above facts, concluded with 
an  averment that the judgment in favor of the plaintiffs against Hollo- 
way was permitted by Holloway to pass against him, in fraud of the 
creditors of his intestate. 

To  these pleas there was a general demurrer, which was sustained by 
his Honor, Xwnin,  J., at GRANVILLE, on the spring circuit of 1831, and 
the plaintiff appealed. 

Seawe l l ,  Badger ,  and  W.  H .  H a y w o o d  for p l a i d i f i s .  
D e v e r e u x  for de fendan t .  

(336) HENDZRSON, C. J. I t  is not intended to impugn the general 
rule that he who comes to the property in  contest from or under 

the defendant pendente  l i te is bound by the judgment; and if he does 
not show that he comes in above, he shall be taken as coming in under 
him. 

To this sci. fa. there are two pleas, to each of which there is a general 
demurrer. The first, in substance, is that the defendant's wife pur- 
chased the slaves in contest, pending the suit against John Holloway at 
sheriff's sale, under an execution against the said John, as administrator 
of Thomas Falconer, deceased, sued out at  the instance of J. and H. 
Lyne, with an averment that the slaves were the estate of the said 
Thomas Falconer, and that the said John took possession of and held 
them as of the estate of his intestate. 

The second plea I understand to state, in addition to the facts stated 
in the first, that the judgment was obtained by fraud. 

I am rather inclined to think that the first plea is bad, for want of an 
issuable averment, that although the title of the plaintiff might be good, 
as between the plaintiff and the administrator, yet it was not so as to the 
creditors J. and H. Lyne, to whose rights this defendant is substituted, 
a case which may be easily imagined. I n  such case, I think the general 
obligation of the judgment would be admitted, but at the same time 
avoided. I cannot believe the rule to be that because A. and B. are 
contesting their rights to certain property, that the rights of all others 
are suspended, or their hands tied, so as to prevent them from exercis- 
ing their rights in  the usual and ordinary way, and that a reasonable 
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assurance of satisfaction is given to the plaintiff, by making his judg- 
ment qonclusive upon all who are parties, or privies, in  the proper sense 
.of the word, not upon quasi-privies also, who possess some but not all the 
qualities of a privy. The rule may be, and i n  this case I think is, 
founded upon those qualities of a privy which the defendant in  (337) 
this case, without the'averment before mentioned, does not pos- 
sess. I .think, however, that the second plea is very clearly good, for 
neither justice nor policy requires that the rule should embrace fraudu- 
lent or covinous judgments. I t  is said that the defendant is estopped 
from alleging the fraud as much as the party himself. No person can 
be concluded by any azt, not even his own, from averring a fact which 
renders a thing null and void. Estoppels conclude from averments, 
contrary to existing causes, not those which have passed away. And if 
the truth could not be shown, to avoid a transaction, or rather to show i t  
to be null, i t  would be the easiest thing to protect the most unlawful 
transaction by recitals or acknowledgments in  a deed. The reason a 
party to a fraudulent act cannot avoid i t  by showing the fraud is because, 
notwithstanding his fraud, i t  is binding on him if he be a party. I t  is 
not fraudulent, and therefore not void as to him. For a man cannot 
be guilty of a fraud on himself, and those who came in under him are 
affected in like manner. But one who comes in, not under him, but 
clothed also with the rights of a creditor, is not concluded. Even in 
cases where the party comes in entirely under another, he may make an 
averment which the other could not, if it goes to annul that from which 
i t  is contended the estoppel arises. d person makes a fraudulent con- 
veyance of his land; he cannot allege that it was fraudulent. Why? 
Because, even if i t  is, it binds him. He  afterwards conveys to another 
bona fide, that is, for value. The vendee, although coming in under the 
vendoy, may aver the deed to be fraudulent. Why?  Because it avoids 
it as to him. I have considered the demurrer, although a general one, 
not so much as admitting the fact of fraud, as controverting the defend- 
ant's right to allege i t ;  which is the effect of a general demurrer, where 
the cause of the alleged estoppel appears upon the record. I think there 
should be judgment for the defendant. 

HALL, J. I think i t  is not necessary in this case to raise a question 
on the doctrine that the privy in estate, from a person against whom 
a suit is pending, and a judgment is afterwards obtained, is bound 
by that judgment. This is not the situation of the defendants. (338) 
They deny that they claim title under John Holloway. I f  they 
do not, they are not subject to be called upon in  this proceeding. I t  
only professes to bring in  privies under Holloway, or persons having no 
title at  all. They plead that they are bona fide purchasers under an 
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execution which issued against John Holloway, as administrator of 
Thomas Falconer, deceased. Of course, they claim the property as 
belonging to the estate of Thomas Falconer. They further plead that 
the judgment obtained against John Holloway was obtained by fraud. 
I f  this were the case, surely i t  ought not to be obligatory upon them. 
These pleas the demurrer admits. The consequence is, I think, that 
judgment should be entered for the defendants. 

RUFFIK, J., dissented, but delivered no opinion. 
PER CURIAM. Judgment reversed. 

Cited:  Haywood v. Sledge, post, 339; Nitclzell v. Rainey,  20 N.  C., 
57. 

DELIA HAPWOOD v. JOEL SLEDGE. 

1. Where personal property was levied upon by the sheriff, but not taken into 
his possession, and afterwards an action of detinue was commenced for 
the same property, against the original defendant, pending which it was 
sold by the sheriff: Held, that the possession of the sheriff related to the 
levy, and therefore did not commence pemZevzte Ute. 

2. The maxim pemdente lite nihil ianouetur, is not applicable to fraudulent 
judgments. 

(The case of Falconer v. Jones, atbte, 334 commented upon and approved by 
HENDERSON, C .  J.) 

THIS was a scire facias against the defendant, which set forth th.at the 
plaintiff had recovered certain negro slaves i n  an  action of detinue 
against one Mark Cooke, and that pending the action the said slaves 
had come into the possession of the defendant. On the fall circuit of 
1831, at WAKE, before his Honor, Swain, J., the following case agreed 
was submitted for the decision of the court. 

The plaintiff sued out a writ in detinue on 8 August, 1825, against 
Mark Cooke, to recover certain negro slaves. The writ was re- 

(339)  turned to August Term, 1825, of Wake County Court, and a t  
August Term, 1828, the plaintiff obtained a verdict and judgment. 

At August Term, 1824, of the  same county court, the defendant recov- 
ered judgment in several actions of debt against Cooke. Executions 
tested of November Term, 1824, issued upon these judgments, and on 
16  February, 1825, were levied by the sheriff on the said slaves, and 
the levy returned at  February Term of the same year. The slaves, by 
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consent of the sheriff, remained in  the possession of Cooke, on condition 
that they should be surrendered up whenever he required, and they had 
not been removed at the time the action of de t inue  was commenced. 
On 19 September, 1825, under a vmdit iorvi  exponas issuing upon the 
judgment against Cooke, the slaves mere sold by the sheriff to the defend- 
ant, and delivered into his possession. 

Upon these facts his Honor gave judgment for the defendant, and the 
plaintiff appealed. 

H o g g  for plaintif f .  
Badger  for defenda.nt. 

HEKDERSON, C. J .  I feel it a duty to myself and the profession to 
revise what was said in the case of Falconer  v. Jones ,  ante ,  334. 
Not that I am dissatisfied with the judgment pronounced in that case. 
But it may be understood from what was then said that it is a sufficient 
plea to the scire facias for the defendant to show that he may have rights 
paramount to the plaintiff and defendant in the original action, and is 
therefore not concluded by the judgment. I am satisfied that i t  is not 
sufficient to show that the defendant may have a paramount title to the 
plaintiff; but he must allege, and  therefore  show,  if required, that his 
title i s  paramount. I n  that case, therefore, i t  was not sufficient for 
Jones to have alleged and shown that he mas a purchaser at  an  execution 
sale pendente  l i te,  but he should have gone on and shown that the title 
of the plaintiff was of that character, that although good against the 
defendant Holloway, yet it was not so as to the creditors of the 
defendant's intestate, in whose right the suit was defended. That (340) 
as to those creditors it was fraudulent. or otherwise defective 
against t h e m ;  or, rather, that creditor to whose rights he mas substituted 
by his purchase at the sheriff's sale, as that confesses and avoids the 
recovery, and shows its want of obligation on him. But the decision 
in that case is sustained by the plea that the judgment endeavored to be 
enforced against the defendant was f raudulent ly  obtained. For i t  is to 
fair and bona fide judgments, and not to fraudulent ones, that the right 
of their enforcement against purchasers pendente l i te  is given. For no 
obligation, either legal or moral, withholds one from setting up his 
vendor's title against him who has fraudulently combined with his 
vendor to weaken or destroy it, after he has conveyed t,he property to 
him. No principle of policy or convenience requires that such judgment 
should conclude his rights. But the case before us does not depend on 
these principles.  ere the defendant's possession, or rather the sheriff's, 
under whom he claims, commenced before the commencement of this suit. 
For Cooke, after the sheriff's levy, became his bailee at will. H e  had no 
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possession as against the sheriff, and therefore the defendant did not 
acquire the possession after suit brought. I t  is connected with the 
sheriff's possession, which commenced by the levy; and no% constat, that 
the defendant's title did not arise entirely after the levy. I n  that suit 
it mas sufficient to show a title against the defendant. 

PER CURIAX. Judgment affirmed. 

DEN EX DEM. HENRY SASSER ET AL. v. GRADY HERRING.  

1. Where the plaintiff and defendant claimed under two different grants, the 
junior of which called for the line of the elder and a line of marked 
trees was found, corresponding in age with the junior grant: Held, that 
this fact mas not evidence of the boundary of the elder grant. 

2. A will cannot be offered in evidence for any purpose without a certificate 
of the probate. 

3. In no case is the declaration of the grantor admissible evidence for one 
claiming under him. . 

4. Neither are the calls of a grant to him, though of ancient date, evidence 
for those claiming under him. 

EJECTMENT, upon the several demises of Henry Sasser and John 
Kethly, tried before his Honor, Stramge, J., at WAYNE, on the spring 

circuit of 1830. 
(341) Before the jury was empaneled, the defendant produced and 

proved a disclaimer executed by the lessor Kethly, and moved the 
court to strike from the declaration the count upon his demise, which his 
Honor refused. 

Upon the trial the will of one Richard Kethly was offered by the plain- 
tiff as a link in the title, upon that count of the declaration on the 
demise of John Kethly. This was objected to by the defendant, because 
the probate was not properly certified, and the objection was sustained 
by the judge. Evidence was then offered for a descent from Richard 
Kethly to the lessor John, which was objected to by the defendant, 
because it appeared that Richard Kethly had published a will, by which 
he might have devised the land in dispute to some other person. But his 
Honor ruled that he could not judicially recognize the existence of the 
will, unless i t  mas produced with a proper certificate of its probate, and 
that in the absence of such proof i t  must be taken that Richard Kethly 
died intestate. 

The principal question in the cause was the boundary between two 
adjoining tracts of land, one of which the defendant claimed under a 
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grant to one Benton, issued in 1761-the other lvas claimed by the lessors 
of the plaintiff under a grant which issued to one Whitfield, in  the year 
1780, and which called for the line of the grant to Benton. A line of 
marked trees, corresponding in age to the date of the grant to Benton, 
was proved to exist, and the lessors of the plaintiff contended that it was . 
the true line of that grant. The defendant contended that this line was 
inarked when the grant to Whitfield was surveyed. 

His  Honor instructed the jury that even if they were satisfied that 
the line of marked trees was made as the boundary of the land granted to 
Whitfield, it was a circumstance, taken in  connection with other circum- 
stances, which they might consider in ascertaining the true line of the 
grant to Benton, in the absence of all proof that there was any dispute 
as to the true line of the grant. 

A verdict was returned for the plaintiff, and themdefendant appealed. 

W .  H. Haywood for plainti f .  
Gaston for defendant. 

HENDERSON, C. J. We have, in questions of boundary, given to the 
single declarations of a deceased individual as to a line or corner the 
weight of common reputation. and permitted such declarations to be 
pro\-en, under the rule that in questions of boundary, hearsay is evidence. 
Whether this is within the spirit and reason of the rule, it is now too 
late to inquire. I t  is the well established law in this State. And if the 
propriety of the rule was now res integra, perhaps the necessity of the 
case, arising from the situation of our country, and the want of self- 
evident termini of our lands would require its adoption. For although 
it sometimes leads to falsehood, i t  more often tends to the establishment 
of truth. From necessity we have in this instance sacrificed the prin- 
ciples upon which the rules of evidence are founded. But we have 
never, as far as I know, permitted the decIaration of the owner of the 
land, however ancient, to be used in behalf of those claiming under him, 
or even of those claiming the same land under a different title. We 
have also received private deeds and wcesne conveyances, calling for the 
line of another tract, when of ancient date, so that the parties to them 
could not be produced as evidence of boundary, under the idea that they 
are common reputation. A fortiori should grants from the State be 
admitted, for they are something more than the declaration of private 
individuals. They are the declarations of the public surveyor, whose 
duty i t  is to call for and survey, by old and former lines, and note them 
in his plot, although in practice we know that his description is very 
frequently taken from the enterer. But grants are stronger evidences 
than deeds between individuals. 
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I apprehend, however, that in no case in  analogy to the rule excluding 
the declarations of the owner would the deed of or even a grant to the 
owner calling for the lines of another tract be admitted in  favor of one 

claiming under that grant or deed, or even in favor of one claim- 
. (343) ing under another grant, calling for the lines of that made at the 

time, when such party to the deed or grant was owner of the other 
tract. But this case goes even farther than one deed calling for the lines 
of another tract, as pregxisting lines. For the judge instructs the jury, 
even if they were satisfied that the marked line was in fact made for the 
grant to Whitfield (that is, the junior patent, and the one under which 
the plaintiff claimed, and who insisted on its description as evidence), 
it was a circumstance which they had a right to consider i n  connection 
with other circumstances, in ascertaining the true line of the grant to 
Beriton (that is, the-defendant's), in the absence of all proof that there 
was then any dispute as to the true line of the latter grant. This is 
making a line where none was before, by the mere act of a party claiming 
it to be the true line, and making evidence for himself more emphati- 
cally than by declaring what a thing is which is already in existence. 
As to there being then no dispute about it, this rule relates to hearsay 
from anyome, and excludes it, if post litem motam, coming from anyone, 
but never lets in the declaration of the party, made at any time, whether 
post or ante litem motam. 

Upon the first point to dismiss the suit we have nothing to do. On 
the second, with regard to the will, the judge was clearly right, for the 
reasons which he gave. 

PER CURIAX. Judgment reversed. 

Cited: Toole v. Peterson, 31 X. C., 185; Mason v. McCormick, 75 
N. C., 266; Caldwell v. XeeZy, 81 N .  C., 116; Mason v. XcCormick, 85 
N. C., 228; Foy v. Cuwie, 91 N .  C., 439; Bethea v. Byrd, 95 N.  C., 311; 
Deming v .  Gainay, ibid., 534; Ilobe~ts v. Preston, 100 N.  C., 248; Euliss 
v. ~WcAdams, 108 N.  C., 513; Shafler v. Qaynor, 117 N .  C., 20; Hill v. 
Dalton, 136 N.  C., 340; Y o w  v. Hamilton, ibid., 359; Hemphill v. Hemp- 
hill, 138 N. C., 506; Hill v. Dalton, 140 N. C., 16;  Bland v. Beasley, 
ibid., 630; Lumber Co. v. Branch, 150 N.  C., 241; Lamb v. Copeland, 
158 N.  C., 138; Sullivan v. Blount, 165 N.  C., 10;  Lumber Co. v. Lum- 
ber Co., 169 N.  C., 95; Singleton v. Roebuck, 178 N.  C., 203; Hoge v. 
Lee, 184 N. C., 50. 
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(345) 
HARRIET D. EPPES v. JOEL McLEMORE. 

1. Where A. agreed to purchase a slave for B., but took the title to himself, 
and afterwards, the slave being in the possession of B., the purchase 
money was tendered by him to A., who declined taking it, but did not 
disclose his title: Held, that the jury were properly instructed that they 
might from these facts infer a subsequent sale. 

2. A contract for the sale of a slave, accompanied with possession by the 
vendee, is valid. 

(The case of Choate v. Wright ,  13 N. C., 289, approved.) 

DETINUE for a slave, and on the trial at HALIFAX, on the fall circuit 
of 1831, before Swain, J., the case was, that the slave in dispute had been 
the property of the plaintiff's husband, and was sold under an execution 
against his executor and bought by one Johnston, who paid the purchase 
money, and to whom the sheriff returned he had sold. The only ques- 
tion was whether the following circunlstances vested the title in the 
plaintiff, so as to prevent the defendant from taking anything under a 
subsequent sale to him by Johnston. The negro had been in  possession 
of the plaintiff before the sale by the sheriff, and directly after it re- 
turned to her house. A witness introduced by the plaintiff, deposed, 
that before the sale Johnston agreed to purchase the negro for the plain- 
t i f f ;  that after that took place, the plaintiff offered to pay Johnston the ' 
price at which he had bought the slave, which he then declined receiving, 
requesting her to keep i t ;  that at  the time this offer was made, the 
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plaintiff had the money in  her possession, but i t  was not produced 
(346) in consequence of Johnston's wish that the plaintiff should retain 

it. Upon this point the evidence was contradictory, and there- 
upon counsel for the defendant moved the presiding judge to instruct 
the jury that if Johnston purchased the slave at the request and for the 
use of the plaintiff, as the slave mas bid off and returned by the sheriff 
as purchased by him, the legal title vested in him, subject only to a trust 
for the plaintiff, and that the matters deposed to by the plaintiff's 
witness were not iufficient to vest that legal title in the plaintiff; and 
further, that the legal title being in  Johnston, could not be passed to 
the plaintiff without a written transfer, or a sale accompanied with a 
delivery. But  his Honor refused to give these instructions, and charged 
the jury that if they believed that Johnston purchased the slave at the 
request of and as the agent of the plaintiff, and delivered the negro to 
her as her property; that the price bid by Johnston was tendered to him 
at the time of the delivery, and was not paid because of his request; or 
if he was satisfied with the plaintiff's promise to pay him the amount, 
they were at liberty to find that there was a valid sale by Johnston to 
the plaintiff. 

A verdict was returned for the plaintiff, and the defendant appealed. 

D e v e ~ e u x  for plaintif'. 
Badger for defendant.  

RUFFIN, J. I suppose the first instruotion prayed on behalf of the 
defendant to be correct, as far  as respects the vesting of the legal title in 
Johnston by the purchase in his own name, and his becoming responsible 
to the sheriff for the price, notwithstanding the previous agency under- 
taken by him. If he chose to violate his engagement and take the title 
to himself, he might do so. But if he did, that did not prevent a subse- 
quent sale to the plaintiff, and that brings the question to the last part 

of that instruction, and to the next as asked for, which is, that the 
(347) evidence did not establish a sale from Johnston, or that the legal 

title passed from him in any way. 
The Court is of opinion that the jury might find that i t  did. The 

possession of the slave was transferred to the plaintiff, who offered to pay 
an ascertained price, which Johnston agreed to accept. I t  is true, the 
witness says this was in reference to the previous agreement of Johnston 
to buy the negro for the plaintiff, and therefore there was then no propo- 
sition about the price. But although the plaintiff claimed upon the 
score of the agency, because she did not know that the purchase had been 
made in  Johnston's own name, yet when Johnston acquiesced in  it, and 
made the plaintiff believe that she had thus the title in one way, when 
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in  fact she was getting it in another, the plaintiff's mistake as to the 
mode in  which it passed shall not prevent her from acquiring it in any 
mode, if the acts then done, in their legal operation, passed the title of 
themselves. Did the plaintiff and Johnston then consider that the right 
to the slave was in the former, by virtue of what was before and then 
done? Was everything done that mas expected or intended to be done 
to vest the title in the plaintiff, and mas this followed or accompanied by 
actual delivery? I f  so, it is a sale. I t  is an agreement that the prop- 
erty is, or shall be another's, and that agreement consummated by 
delivery. Suppose Xrs. Eppes had then paid the price, would anybody 
doubt the character of the transaction? Her agreement to pay is the 
same thing, if taken by the seller in place of the money, and such the 
witness said was the fact-upon the conflicting testimony, i t  was for the 
jury to determine. Taking that offered by the plaintiff to be true, there 
was a contract of sale, which, accompanied by possession, is an executed 
contract and valid. (Choate v. Wright, 13 N. C., 289.) 

PER CURL~M. Judgment affirmed. 

Cited: Thompson v. Bryan, 46 N. C., 342. 

JEFFERSOS T. WILLIAMS v. COLIN W. BARNES, ADMINISTRATOR. 

Where a child upon his arrival at full age continues to reside with and serve 
the parent, in an action to recover the value of those services, the rela- 
tion subsisting between the parties is a circumstance from which the 
jury may infer that they TTere gratuitous. 

AS~UMPSIT for work and labor done by the plaintiff as the overseer 
of the defendant's intestate, tried on the spring circuit of 1832, before 
Daniel, J., at NORTHAXPTON. Plea-non assumpsit. The case was, 
that the plaintiff lived with the defendant's intestate, his mother, until 
he came of age in  the year 1826; that during the two following years he 
acted as her overseer; that before the plaintiff came of age the intestate 
had usually hired another person; that the plaintiff had been carefully 
and tenderly reared by his mother, who had, during his infancy, given 
him two negroes, besides money and other property; that during the 
period when he acted as her overseer, he resided in her house, and had 
taken up articles for his own use, which had been charged to his mother's 
account and paid for by her. I t  was also in  proof that the defendant's 
intestate had a large family, and died worth about $2,000. The oounsel 
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for the defendant insisted that where a child had been brought up by a 
mother, and tenderly and liberally supplied by her during his minority, 
from his continuing to reside with her after his full age, and rendering 
her such services as the plaintiff in  this case had done, the law did not 
imply a promise of compensation, but these services were presumed to 
be rendered in discharge of a duty of filial piety, and therefore that i t  
was incumbent on the plaintiff to rebut this presumption, and if he did 
not do it, that the law did not imply a promise to pay the value of the 
services. But the presiding judge informed the jury that where a per- 
son renders valuable services to another, the law presumes a promise to 
pay for them, unless the contrary appears, and that the case of parent 
and child was in  this respect like that of any other person; that upon 

this presumption the plaintiff was entitled to their verdict, unless 
(349) it was rebutted by the other circumstances in evidence, from which 

they mere at  liberty to infer that the services were gratuitous. 
A verdict was returned for the plaintiff, and the defendant lappealed. 

Plaintif was not reprmented. 
Badger for defendant. 

RUFFIN, J. The plaintiff, being unable to show a special agreement, 
is obliged to rely upon an implied promise, founded on his services. 
The judge properly left i t  to the jury to find whether there was or was 
not such a promise, as they should judge from the circumstances, that i t  
was in the contemplation of the parties that the services were to be 
gratuitous or compensated. Had the instruction stopped there, perhaps 
it would be unexceptionable, though I have a strong impression, which 
may possibly arise from the involuntary emotion of detestation of the 
odious irreverence and ingratitude of a son, who says to a widowed 
mother the'day he is twenty-one, "pay me now for all I do,)' that the 
plaintiff ought to have offered evidence to raise affirmatively a presump- 
tion that his time and labor mere understood clearly by both parties to 
be given for a price. I n  the present case, however, there is no necessity 
for saying that such is the law. The court, after leaving the ciraum- 
$tances to the jury, told them that the relation of parent and child, with 
all the incidents thereto, in this case was not one of the circumstances 
from which they could infer anything. That, I think and feel, is clearly 
wrong. Compensation is expected from strangers, because they have no 
right, legal or moral, to another's time. Prima facie, therefore, a 
promise to pay is presumed. I t  may be so, likewise, for aught I know, 
in the case of parent and child generally. But in such a case as the 
present, the relation is a fact which, among others, the jury have a right 
to consider in connection with the circumstances in life of the parties, 
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and their whole conduct before and after the arrival of the child at  full 
age, to rebut the presumption of a promise, which would arise in  the 
case of a stranger. I t  is a conclusion of fact with the jury, and 
they have a right to avail themselves of all the circumstances, in- (350) 
eluding this relation, with the weight they think it entitled to, 
from their o m  feelings as sons and fathers and from their knowledge of 
our state of society. I t  is not an irrelevant circumstance, but is a strong 
one. With me, were I on the jury, it would be hard to get over. I t  is 
true the son is not bound in law to serve his parent after twenty-one. But 
is there no bond but that of the law? No gratitude for bounties already 
bestowed, no filial piety, no affectionate regard-nothing to keep the son 
under the maternal roof but the prospect of gain? And if gain be the 
object, does it follow that i t  was to be in the shape of annual wages and 
none other? I t  might be that the son himself did not choose to labor 
abroad; that he had no other means of livelihood; was not fit for other 
business, had no estate and would not submit to be overseer from home- 
in  fine that it was a continuation of pa-ntal favor to suffer him to re- 
main in, what he had not elsewhere, a comfortable home-by the parent 
too he might expect his attention, and even his labors to be more fully 
requited than by any other person, though from the latter he should get 
wages and from the former none. He  might look to further advancement, 
or to a liberal legacy, the more liberal because his tenderness and assidui- 
ties made him a favorite. I t  cannot be possible that the head of an har- 
monious household must drive each member off, as he shall arrive at 
age, or be bound to pay him wages, or for occasional services, unless he 
shows that it was agreed that he should not pay. Such a position offends 
the mop1  sense. I f  true it would dissolve that connection, the duties 
and the enjoyment of which are the cement which unites families. I t  
is the interest of society at large to preserve that union and make i t  as 
cloee and cordial as our selfish natures will allow. As yet it has not in 
practice been deemed, more than it has been established in morals, that 
years of legal maturity severed altdgether tlie tie between parent and 
child; legal control expires, it is true, but the relation and all the feelings 
incident to it remain to give a character to, and raise presumptions 
concerning their acts towards each other, essentially differing (351) 
from presumptions from the like dealings between strangers. I 
do not trust myself to say yet that the want of evidence of an express 
contract is evidence that there was no cantract, though I believe I mould, 
if necessary, in such a case as this, when the son merely continues his 
residence with his mother, receives his ordinary supplies from her, as 
proved by articles got for him at stores being put to her account, and 
when he does not prove that he discharged all the severe duties usually 
exacted from overseers, and may therefore have acted rather as master 
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than served as man. But this much I must say, that the jury had at 
least a right to pass upon the weight of the actual presumptions arising 
from the relation, both in estimating the wages which the plaintiff 
ought to be allowed, if any, and in determining whether he was to have 
any, except what the mother chose in her natural kindness to bestow. 
I n  other words, whether they were to live together after, as they had 
done before the son became of age. I think such claims, without prob- 
able evidence of a contract, ought to be frowned on by courts and juries. 
To sustain them tends to change the character of our people, cool do- 
mestic regard, and in the place of confidence sow jealousies in families. 
There must be a new trial. 

HEKDERSON, C. J., concurred. 

DANIEL, J., dissentiente: There is a natural and legal obligation on 
the parent to maintain his child during infancy. The law has fixed the 
time during which the child shall be considered an infant to the period 
of twenty-one years. The parent, during this period, has a right to the 
services of the child to enable him to fulfil his obligations. But after 
the period of twenty-one years the parent is released from his obliga- 
tion, and the child is bound to maintain himself, and the law likewise 
releases the child from the obligation of giving his labor and services 
to the parent, because it then becomes necessary for him to use his 
industry for his own maintenance. Therefore when he labors for the 

parent after the time he arrives at the age of twenty-one years, 
(352) the law raises a promise by the parent to pay as much as the 

labor of the child is reasonably worth. The circumstance* of the 
relationship of parent and child, may go to the jury as eeidence, with 
other facts and circumstances, to aid the defense of the parent upon the 
question whether the labor of the child was gratuitous or not, but i t  
does not operate as an' exception to the rule of law. I n  the case before 
the court the defendant had the benefit of such a circumstance in his 
defense. The jury have found a verdict for the plaintiff, by which the 
allegation of the defendant that the labor of the plaintiff was intended 
to be given gratuitously is negatived. I therefore think there ought 
not be a new trial. 

PER CURIAM. Judgment reversed. 

Cited: Hudson v. L u t z ,  50 N. C., 219; Hauser v. Sairz, 74 N .  C., 556; 
Dodson v. M c A d a m ,  96 N. C., 156; Young v. flerman, 97 N. C., 284; 
Callaham v;. Wood, 118 N. C., 758; Lipe v. Houclc, 128 N. C., 118; Hicks 
v. Barnes, 132 IT. C., 150; Xtallings v. Ellis, 136 N .  C., 72; Durzn v. 
Currie, 141 N. C., 127; Winkler v.'Killian, ibid., 579. 
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SAMUEL C. WILSON v. TVILTJIAM MURPHEY. 

1. Assumpsit will not lie upon a promise to pay a debt when the same debt 
may be recovered in an action on a specialty, but it is otherwise when 
from any cause no action on the bond can be sustained. 

2. Where land was demised by deed, and the lessor covenanted to pay for 
certain work done on the premises by the lessee, and after the expira- 
tion of the term, the lessor promised to pay the lessee an ascertained 
balance for the work done: Held, that assumpsit for the balance was 
improper. 

ASSUMPSIT commenced by a warrant, in which the plaintiff declared 
for work done by him upon a plantation of the defendant's. On the 
trial, at  BURKE, on the fall circuit of 1831, before his Honor, Daniel, J., 
the case mas that the plantation upon which the work had been done 
was, in the year 1819, demised by the defendant to the plaintiff by deed 
for three years; in the lease which was executed by both parties there 
was a stipulation on the part of the defendant, "that for all the neces- 
sary rails made and put upon the fences he (the plaintiff) is to be 
allowed fifty cents per hundred out of the rent." After the expiration 
of the term the parties came to a settlement, when the balance 
claimed by the plaintiff u7as found to be due him, which the de- (353) 
fendant then promised to pay. At the same time the lease, hav- 
ing been deposited in the hands of a third person, an order for its de- 
livery to the plaintiff mas executed by the defendant. 

For the defendant it was objected that the plaintiff had mistaken the 
form of action; that covenant upon the lease should have been brought 
instead of the present action. The presiding judge overruling the ob- 
jection, a verdict mas returned for the plaintiff, and the defendant ap- 
pealed. 

No counsel for either party. 

RUEFIN, J. I should very gladly decide this small cause for the plain- 
tiff (who is a pauper) if I could do so without removing the landmarks 
of the law. We must take it that the sum due him upon the settlement 
was for work mentioned in the lease to be done on the plantation, 
namely, getting rails at a particular price. I f  so, he still had a remedy 
on the covenant in  the lease, which was executed by both parties. Can 
he have the inferior one of assumpsit for the same thing? I f  one owe 
money on a bond and engage by par01 to pay it on such a day, he can- 
not be sued in  assurrnpsit. This is not a mere technical rule. All the 
securities which deeds are intended to create, as to the terms of the 
contract, in favor of the covenantor, depend on it. I f  indeed there be 

287 



I N  THE SUPREME COURT. [I4 

no remedy on the deed; if the contract has been rescinded or abandoned 
before breach; if after breach it1 has been delivered up or satisfaction 
entered upon a settlement, then i t  is different, because there is then but 
one remedy and that on the promise. I f  one covenant to build a house 
for another by a particular day and fail, but builds i t  afterwards and i t  
is accepted, the deed does not bar an action on the quantum meruit, 
though it may restrict the prices to those specified in it. So if any other 
executory agreement be rescinded before breach, and in consideration of 
that, the parties account, assumpsit lies for the balance struck. Why? 

Because there is no remedy on the deed. That was precisely the 
(364) case of Foster v. Allanson, 2 T .  R., 479, and is the footing on 

which Buller, ,J., rests his decision, and this was after the case of 
Noravia v. Levy before him at Prius. A gartnership was then 
formed by deed for seven years, and there was a covenant to account 
annually, and to account and pay at the end of the term. Before the 
seven years were out they agreed to dissolve, and then to account and 
pay. They did account, and the action was brought for the sum acknoml- 
edged to be due. On the deed no action could by its terms be then 
brought, and Buller said the question was, whether the dissolving a 
previous partnership and settling the account was or was not, in  point 
of law, a sufficient consideration for an express assumpsit, which he 
clearly held in the affirmative. But no instance can be stated in which, 
after the time limited in  a deed for the performance of a duty thereby 
created, an action can be maintained on a promise to fulfill the covenant, 
the deed remaining all the while in  existence and full force. The reason 
is, because precisely the same evidence, as to the extent of the demand, 
and indeed every other matter but the making of the agreements and the 
terms of them, will support both actions. And whether the lam ought, 
for the certainty of the contract, to take the specialty or the verbal 
agreement, it is easy for any to judge. Here, for example, the lease 
fixes the price of the rails. I t  might be different if that were left uncer- 
tain, for fixing the price is in itself a new agreement distinct from any 
provision in the deed, but in  the present case the only further requisite 
to a full recovery on the deed is evidence of the quantity, and that is 
susceptible of proof in an action on the covenant by the acknowledg- 
ment of the defendant as it is in  assumpsit. There is then no new con- 
sideration for the promise, and the deed remained in force, for i t  was to 
be. delivered to the plaintiff by the holder, not as far as appears to be 
canceled, but as properly belonging to the only person who then had an 
interest in i t  and could take advantage under it. I n  such a case I think 

no action lies on the promise merged in the existing deed more 
(356)  than on a proniise merged in a deed or judgment subsequently 

I taken for the same debt. The case of Codman v. Jenkins, 14 
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Mass. Rep., 93, is an authority in support of the general reasoning I 
have adopted, and also of the import of Foster v. Allanson, which is 
cited and commented on by the Court. That was the case of a lease for 
life and an assignment by the lessor of the reversion; the assignee and 
the lessee come to an  account of the rent in arrear in his time, and the 
tenant made an express promise to pay i t :  Held, that assumpsit would 
not lie, but that it ought to be debt or covenant. This seems to me to be 
in point, and I think there must be a new trial. 

PER CUEIAM. Judgment reversed. 

Cited: Burnes v. Allen, 31  N.  C., 372; King v. Phillips, 94 N. C., 558. 

GEORGE CROWELL v. STEPHEN KIRK ET AL. 

1. A party is not bound to offer an incompetent witness in order that his 
adversary may waive the objection and cross-examine him. 

2. Per DANIEL, J. An attesting witness may be asked his opinion of the tes- 
tator's sanity, but the same question to another witness is improper. 

3. Per RUFFIX, J. An attesting witness is the witness of the law, and may be 
discredited by any one who examines him. 

THIS was an issue as to the validity of the will of one Buckner Kim- 
ball, tried on the last spring circuit, at  MONTGOLCERY, before Nor- 
wood, J. The plaintiff and one George Kirk were the attesting wit- 
nesses. I n  the will a legacy was given to Harris Kimball, who was 
dead, whose daughter the plaintiff had married, after the death of the 
testator. This fact, together with the nonresidence of Kirk, the other 
attesting witness, having been proved to account for the plaintiff's not 
producing them, the case was, on his side, left to the jury, upon proof of 
the handwriting of the attesting witnesses, and the examination of the 
person who drafted the will. There being some obscurity in the rest of 
the statement certified with the record, a literal copy of it is given: 

"The defendants called and examined George Crowell (the plaintiff), 
and he (the witness) also prcwed the legal execution of the will, and the 
subscription of the witnesses in the presence of the testator. The de- 
fendants examined William Harris, who gave evidence that 
Buckner Kimball died about two years ago, in old age; that he (356)  
was very intemperate, and always drunk when he could get 
liquor, and when drunk talked much, and was ~vilder than drunken men 
usually are;  that he was sometimes sober and sometimes drunk, and 
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when sober was in his proper mind and talked but little; that he saw 
him sometimes at home, in the latter part of his life, sober and in his 
senses. The defendant's counsel then asked the witness, 'Is it your 
opinion that Buckner Kimball was at  the time, etc., capable of making 
a will?' This question was objected to and overruled by the court, with 
an observation that it could not then be asked, as there was no evidence 
before the jury that the testator was insane." 

An affirmative verdict was returned and the defendant appealed. 

Plaint i f f  w a s  n o t  represented. 
Gas ton  for defendants .  

DAXIEL, J. By the Act of 1f89, Rev., ch. 308, contested wills shall 
be proved by all the living witnesses if to be found, and by such other 
persons as may be produced to support it. I n  the present case one of 
the subscribing witnesses had removed from the State, and the other 
had become interested, by marrying a woman who claimed an interest 
in a legacy given by the will, if it should be established. When one of 
the attesting witnesses is abroad, it seems to be sufficient, as in other 
instances of instrumentary proof to give evidence of his handwriting. 
Starkie Ev., 1693; Jackson  v. V a n  Dusen ,  5 John. R., 144. I t  is, upon 
this testimony, left to the jury to presume that the witness subscribed 
the will in the presence of the testator. C r o f t  v. Pawle t ,  Str., 1109. 

The defendant's counsel asked his own witness, Harris, if, in his 
opinion, the testator was capable of making a will. An objection being 
made, the witness was not permitted to answer the question. I do not 
think that the judge erred in this. The opinions of witnesses, in Eng- 

land, are confined to persons of science, art  or skill in some par- 
(357) ticular branch of business, and they have to give the reasons 

upon which their opinions are founded. All other witnesses are 
to state the facts, and the jury make up their opinion on the facts thus 
deposed to. I n  this country the courts have said that the law placed the 
subscribing witness about the testator to ascertain and judge of his 
capacity. H e y w a r d  v. ITazard, 1 Bay., 335; Chase v. Lincoln,  3 Mass. 
R., 237; P o o h  v. Richardson,  ibid. ,  330. But no case has gone the 
length of permitting the evidence of opinion, offered in this case, to go 
to the jury. The judgment should be affirmed. 

EUFFIN, J. I do not perceive the force of the objection to the opinion 
of the court upon the first question of evidence. I t  is said that the 
plaintiff ought to have offered George Crowell, and left i t  to the other 
side to object to his competency, because i t  puts the defendant to a dis- 
advantage when obliged to bring him forward as his witness, instead of 
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cross-examining him. I do not know any rule which obliges a party to 
tender a witness, known and proved to be incompetent, and the result 
proves that then there was no improper design, for the witness' testi- 
mony was such as the plaintiff would have wished to offer had it been 
in his power. H e  was interested at the time of the trial, and became so 
by the act of God, namely, the death of his father-in-law, after his attes- 
tation and marriage. Nor is it correct to say that a person who calls a 
witness to a will is bound to take his testimony as true. He  is not his 
witness, but that of the law. The party is obliged to call the subscrib- 
ing witness; another to the same fact will not answer. Therefore, he 
may contradict and discredit him, and so may any person who uses him 
as the subscribing witness. This was done in the case of Lowe v. Jol l i fe ,  
1 B1. Rep., 366 ; Bul. N. P., 964. 

The Court is unable distinctly to comprehend the object, or indeed 
the meaning of the question, which the defendant was not permitted to 
ask the witness Harris. I t  is stated with an et cetera, which perhaps 
does not entirely convey the idea of the party to us, and i t  is not the 
better understood, when taken in  connection with the reasons 
which, as stated, induced the judge to reject the evidence. There (358) 
is, probably, some mistake in transcribing the case. As far  as 
we perceive any meaning, we suppose the attempt was to get the opinion 
of the witness, whether the supposed testator had capacity to make a 
will. I t  could not be whether he thought him in possession of ordinary 
faculties, when he executed the instrument, because the witness did not 
profess to have been present, and because he had just said that when 
sober he had his proper mind and senses. I f  this was the purpose of the 
inquiry, it was properly refused, for the witness is not to decide what 
constitutes mental capacity or a disposing mind and memory, that 
being a matter of legal definition. H e  might state the degree of intelli- 
gence or imbecility in the best way he could, so as to impart to the 
court and jury the knowledge of his meaning, that they might ascertain 
what was the state of the testator's mind and memory, but whether that 
was adequate to the disposition of his property by will did not rest in 
the opinion of the witness. 

PER CURIAM. Judgment affirmed. 

Cited: Old v. Old, 15 N.  C., 502; Bethel v. Moore, 19 N.  C., 314; 
Glary v. Clary, 24 N.  C., 80; Ball v. Clark, 31 N.  C., 242, 243; Boone v. 
L e w k ,  103 N. C., 43 ; In, re Peterson, 136 N. C., 30; Taylor v. Security 
Co., 145 N .  C., 396; 11% re Wi l l  of M a ~ g a r e t  Deyton, 177 N. C., 505; 
8. v. Journegm,  185 N.  C., 705. 
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DANIEL B. GRIFFIN v. JACOB ING. 

A general jurisdiction is not ousted except by pIain words or  a necessary 
implication ; and, notwithstanding the Act of 1828, ch, 9, giving a justice 
of the peace jurisdiction 'h cases where the debt and interest exceed one 
hundred dollars, and the Act of 1826, ch. 12, authorizing the courts to 
dismiss a suit for less, yet as there are no words in those acts ousting 
the jurisdiction of the Superior Courts in cases of debt for one hundred 
dollars and interest, it remains. 

DEBT upon a single bond, for $100, payable 1 January, 1828, exe- 
cuted by the defendant to the plaintiff. The writ was sued out 21 May, 
1829, returnable to the ensuing term of Wake Superior Court. At the 
return term the defendant pleaded in  chief. The cause came on to be 

tried on the last spring circuit before his Honor, Daniel, J., 
(359) when the counsel for the defendant moved that it be dismissed 

for want of jurisdiction. His Honor sustained the motion, and 
the plaintiff appealed. 

Attorney-General for plainlif. 
Bad,qer and Deve~eux for defendant. 

RUFFIN, J. The Act of 1820, ch. 1045, extends the jurisdiction of a 
justice of the peace to all sums not exceeding one hundred dollars, and 
by the third section enacts that all suits in the Superior or County 
Courts, on any bond, etc., for a less sum than $100 shall be abated on the 
plea of the defendant. Before that act the courts had jurisdiction of 
all the sums not under £30. There is nothing contradictory in  the pos- 
session, by two courts, of jurisdiction of the same matter. In  most 
respects the jurisdiction of the Superior and county courts is concur- 
rent in civil cases. Nor can a general jurisdiction be ousted but in plain 
words or as plain implication. Such an implication I should deem to 
arise if a special court were constituted to try conclusively and finally a 
particular set of controversies. Perhaps this would be so, although such 
controversies were not then existing, though if they were the argument 
would be the stronger that the cognizance was exclusive. But the infer- 
ence is the other way generally, because it is for the benefit of the citizen 
to give him the choice of his forum. We cannot go beyond the words 
of the Legislature in  destroying the jurisdiction. I t  may possibly have 
been the purpose of the acts enlarging that of a justice of the peace, 
absolutely to exclude all others, but we must say that it is only exclusive 
as far  as i t  is expressed. Under the Act of 1820 both the justices and 
the courts have jurisdiction of the sum of $100, the former because it is 
raised to all sums not exceeding that, and the latter because the act takes 
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it away in  all cases for a less sum. At the point of $100 they meet, and 
their jurisdiction is concurrent. The Act of 1826, ch. 12, repeals 
the section giving a plea, and substitutes an authority to the (360) 
court to dismiss the suit if brought for a sum under $100. This 
left the concurrent jurisdiction as it was, i n  respect of the sum, but 
changed the mode of taking advantage of the want of it by a court. 
Then comes the act of 1828, ch. 9, which confers on a justice of the 
peace jurisdiction in cases where the principal money may not exceed 
$100, although that and the interest together may. I n  this act no plea 
or motion to dismiss is given, if a suit be brought in such case. The 
bond on which this suit is brought is of the character described in  the 
Act of 1828; it is one of which jurisdiction is thereby given to a justice 
of the peace, but there is nothing to deprive the courts of jurisdiction, 
even by remote implication. We are authorized to dismiss only when 
the sum is under one hundred dollars, and the plea being taken away, . 
and the motion to dismiss being the only mode given by the statutes as 
to suits for sums above £30, the jurisdiction of the courts, upon the pur- 
view of all the statutes, is concurrent with that of a justice of the peace 
as to suits for the sum of $100 or exceeding that sum, in  cases where that 
sum is the principal money due. I f  the contrary was the intention of 
the Legislature, i t  is yet to be expressed, and without their sanction the 
complaint of a citizen cannot be dismissed unheard. 

The judgment must therefore be reversed and the cause removed to 
the Superior Court to be tried on the issues joined. 

PER CDRIAM. Judgment reversed. 

Cited: Bivch v. Howell, 30 N. C., 469; S. v. Perry, 71 N. C., 536; 
Patton c. Shipman, 81 N. C., 348. 

BARNABAS JONES r. MINTON JONES. 

I A judgment of a single magistrate for a sum above his jurisdiction is void, 
and no action can be maintained on it. 

THIS suit was originally commenced before a justice of the peace by 
a warrant sued out 23 May, 1831. The plaintiff declared upon a former 
judgment which was dated 10 March, 1827, and was for "$75, 
with interest from 25 December, 1818." At the trial on the last (361) 
spring circuit, before DmieZ, J., at WAKE, a verdict was taken 
for the plaintiff, subject to the opinion of the court upon the question 
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whether the judgment having been rendered before the passage of the 
S c t  of 1828, ch. 9, giving justices of the peace jurisdiction where the 
principal and interest exceeds $100 was not void. 

His Honor being of opinion with the defendant, set aside the verdict 
and entered a nonsuit, from which the plaintiff appealed. 

Davereux for plaintiff. 
W .  H .  Haywood conhra. 

DAEIEL, J., after stating the case as above, proceeded: The first judg- 
ment being for a larger sum than a justice of the peace had jurisdiction 
of it is void, and no action can be maintained upon it. 

PER CURIAM. Judgment affirmed. 

Cited: Morgan v. Allen, 27 N .  C:, 157; Branch v. Houston, 44 N. C., 
88; Dalton v. Webster, 82 N.  C., 282; Xoville v. Dew, 94 N .  C., 46. , 

THE GOVERNOR, UPON THE RELATION OF JOSHUA WITHERSPOOX, v. 
SAMUEL W. DAVIDSON ET BL. 

1. A constable who is charged with the collection of a debt, ought to see that 
good surety is given for the stay of the execution, and if he, being insol- 
vent, becomes the surety, it is a breach of his official bond. 

2. The case of e c k  u. Coble, 13 N. C., 489, approved. 

DEBT upon the bond given by one Cook upon his being appointed a 
constable. The breach assigned was that Cook had failed to collect and 
account to the relator for a note put by the latter in  his hands, made by 
one Jarvis. On the trial, before Downell, J., at WILKES, on the last 
spring circuit, i t  appeared that Cook's office expired in  January, 1830; 
that he received the note in October, 1829, and in a few days obtained 

a judgment thereon; that the defendant Jarvis prayed a stay of 
(362) execution, which was granted, and that Cook, the constable, be- 

came his surety; that Cook was then insolvent, and that the stay 
did not expire until after Cook's term of office. I t  was colltended for 
the plaintiff that Cook, in becoming the surety for the stay, had failed 
to use due diligence, and had by his own act impeded the collection of 
the debt, and thereby committed a breach of his official bond. But the 
presiding judge informed the jury that as the stay was allowed the 
debtor by law, the constable's becoming his surety for it was not such a 
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departure from duty as to subject the sureties to his official bond and, 
further, that as the stay of execution did not expire until' after the con- 
stable's term of office, upon the authority of the case of K e c k  v. Coble, 
13 N.  C., p. 489, it was unnecessary to inquire what steps had been 
taken by Cook in relation to the debt after that time. The plaintiff, in 
submission to this opinion, suffered a nonsuit and appealed. 

N o  counsel for either party. 

DANIEL, J., after stating the case as above, proceeded : We think it was 
the duty of Cook, as the agent of the relator, to have objected to the 
justice accepting any surety offered by Jarvis, the defendant in the war- 
rant, who was not good. I n  relation to this duty, he being then insol- 
vent, became the surety himself, thereby depriving the relator of the 
benefit of his execution or of a good and sufficient surety for the stay of 
it. We think such conduct in Cook, under the relation he then SUS- 

tained to the relator, was evidence of negligence in  endeavoring to col- 
lect the money on the judgment, and that the re la tb  has a right to 
recover if the facts shall so appear to the jury. The case of Kack v. 
Coble does not militate against this decision. That case turned on " 
different principles and was correctly decided. The judgment of non- 
suit should be set aside and a new trial granted. 

PER CURIAM. Judgment reversed. 

Ci ted:  Hard ing  v. Chappell,  5 1  N. C., 352. 

ROBERT C,4NNON v. A. W. BEEMER ET AL.. 
(363) 

The exercise of a discretionary power. in the Superior Court, cannot be 
examined upon an appeal. 

THIS was an action of debt, tried on the last spring circuit at  WAKE, 
where the plaintiff obtained a verdict, which was set aside, upon the 
payment of the costs of the term. Directly after the rule was made 
absolute, one of the defendants applied to the clerk, and paid him his 
costs; during the term several witnesses, who were examined on the trial, 
proved and filed their tickets. The defendant, who paid the cost, made 
no inquiry of the clerk as to the costs of the witnesses; neither did the 
clerk give him any information relative to them. No notice of the 
tickets being filed was given to any of the defendants, and in no way, 
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except by inference, did it appear that they knew the tickets would be 
filed. Upon these facts the plaintiff, on the last circuit, moved for 
judgment upon the verdict, insisting that the condition upon which the 
new trial had been granted had not been performed. The defendant 
resisted the motion, and paid the costs of the witnesses into the office. 

His  Honor, Norwood, J., directed judgment to be entered upon the 
verdict, and the defendants appealed. 

Badger and W .  H .  Haywood for plaintiff. 
Xalnly for defendant. 

'DANIEL, J. We do not agree with the plaintiff's counsel that the 
terms of the rule import that the costs should be paid at that time. 
Upon the second point, we think that the questions, whether the terms 
of the order had been complied with or whether a new trial should be 
granted, were addressed solely to the discretion of the judge below. We 
are of opinion that he was too rigid with the defendant, yet as he exer- 
cised a discretionary power, we cannot disturb his judgment. 

RUFFIN, J. The granting a new trial, and the terms of it, were alto- 
gether in the discretion of the Superior Court, where the rule was made, 

and so also was the enlarging the rule, or the refusal to enlarge it, 
(364) at the subsequent term. We should indeed in  the case stated in 

the record, if that be all, have been disposed to enlarge the rule in 
this case; but I am not as capable of forming as correct an opinion as the 
judge who presided and knew the value of the controversy, and all other 
circumstances, and as it is a matter of discretion, his must determine the 
question, and not ours. The judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  B ~ i ~ h t  v. Sugg, 15 N. C., 494; Phil l ips  v. Lentz ,  83 N. C., 
243; H e n r y  v. Cannoh,  86 N. C., 25; Long v. Loga?~,  ibid., 538. 

ROBERT W. SXEED v. EDWARD LEE. 

The Superior Courts have a discretion to expunge an order made during the 
term, and an error in its exercise cannot be examined upon appeal. 

IN this case the plaintiff, on the first day of JOHNSTON Superior 
Court, went to the clerk's office, paid the costs of the suit, and directed 
him to dismiss it, which was accordingly done. Afterwards, by the 
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direction of Daniel, J., the entry was expunged, and the cause placed on 
the trial docket. The defendant, by leave of the court, appealed under 
the Act of 1831, ch. 34, allowing appeals from interlocutory orders. 

Badger for plaintiff. 
Devereux contra. 

DANIEL, J. The records of the court are the menlorials of its trans- 
actions. Those transactions, thus entered, can be altered or expunged 
by the court any time during the term they are entered, as in its discre- 
tion it mag think proper, just or right. The order made in the present 
case was one of those which the Superior Courts have a discretion to 
allow or refuse. I t  is an order which this Court cannot interfere with, 
and must stand. I myself, as judge of the Superior Court, made 
it, but now, on further reflection, I think I erred in so doing, as i t  (365) 
did not appear that the plaintiff was induced to consent that the 
clerk should make the entry by any fraud or contrivance practiced on 
him, or that it was made under any mistake of his rights. A procedendo 
must be awarded. 

PER CURIAM. Procedendo awarded. 

Cited: Bright  v. Xugg, 15 N.  C., 494; Halyburton v. Carsolz, 80 N. C., 
17 ;  Cook v. Telegraph Co., 150 N.  C., 429. 

ALFRED M. SLADE ET AL. V. THE GOVERNOR. 

1. A sheriff who was elected in June, 1826, and who went out of office in 
June, 1827, is bound to collect and account for the taxes due the treasury 
in October, 1827, although the tax lists mere not handed him until after 
his office expired. 

2.  The case of Fitts v. Hawkins, 9 N. C., 394, approved. 

At the fall term, 1827, of WAKE Superior Court, a judgment was en- 
tered up against the plaintiffs, at the instance of the Treasurer, for the 
amount of public tax due on 1 October of that year by one Griffin, the 
sheriff of Martin. A rule was obtained by them upon the Attorney- 
General to set aside that judgment. L4t the fall term, 1831, the case 
was submitted to Xzuain, J., on the following facts : Griffin was appointed 
sheriff of Martin 4 June, 1826, and gave the bond upon which the judg- 
ment was entered; on 13 June, 1827, one James was elected his successor, 
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and commenced discharging the duties of the office, having executed the 
necessary bonds; on the 16th of the last-mentioned month the county 
court of Martin passed an order directing Griffin to collect the taxes for 
the year 1826, and that the clerk should furnish him with the tax lists. 

Upon these facts his Honor racated the judgment, and the Attorney- 
General appealed. 

Attorney-General for the Governor. 
Hogg and Badger contra. 

(366) DANEL, J. I n  England the office of collector of the taxes is 
distinct from that of sheriff and filled by a different person. I n  

this State the office of collector of the taxes is thrown upon the person 
who shall be elected sheriff. By the Act of 1784, Rev., ch. 219, it is 
enacted that "over and above the usual bonds directed by law to be given 
by the sheriff of each county, before his entering into office, he shall enter 
into a distinct bond, with two sureties; to be approved of by the county 
court, in  the sum of two thousand pounds, to the Governor, conditioned 
for the due collitction, payment and settlement of the public taxes," which 
bond the clerk is directed to forward to the Treasurer of the State, to- 
gether with a list of the taxable property. By the Act of 1801, ch. 3, 
sec. 7, the clerks of the several county courts shall, within twenty days 
after the justices have made their returns, issue to the sheriff, on appli- 
cation, an accurate copy of the returns of the list of taxes, and the sheriff 
shall proceed to collect the same, and shall complete the collection and 
account therefor with the public Treasurer on or before the first day of 
October in  every year. By the Act of 1817, ch. 1, sec. 5, i t  is enacted 
that the clerks of the several county courts shall, within forty days after 
the justices shall have made their returns, deliver to the sheriffs of their 
several counties a copy of the returns of the lists of taxes made by the 
justices. The justices who take the list of taxables are to make their 
returns to the first county court which may happen after the last day of 
~ u l y  in  each and every year. I n  forty days thereafter it is the duty of 
the clerk to have copies of the lists of taxes prepared and delivered to 
the sheriff. The law for greater security makes it the duty of the sheriff 
to make application to the clerks for the tax lists. By the aforesaid act 
of Assembly of 1817 the sheriffs shall proceed, after the first day of 
April in each and every year, to collect the taxes, and shall account for 
the same on or before the first day of October thereafter in each and 
every year. 

The office of collector of the taxes does not expire when that of sheriff 
does; the last terminates at the end of twelve months from the time he 
qualified as sheriff, whereas the former does not begin (except where 
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a person liable to pay a tax is about to move away) until (367) 
the first day of April in the year after he has been appointed 
sheriff, and by law he is not compellable to collect the taxes even until 
after the office of sheriff expires. As collector of the taxes he must account 
with the Treasurer on before the first day of October in the year 
following that in which he qualified as sheriff. Griffin was elected to the 
office of sheriff of the county of Martin at  June sessions of the county 
court in the year 1826. He gave bond and surety to perform the duties 
of sheriff. H e  also gave another bond with surety to perform the duties 
of collector of the public taxes. His office of sheriff began immediately 
on his qualification and expired at the end of one year from that time. 
His  office of collector of public taxes began immediately, so far as related 
to taxes that might be due and not listed as, for instance, those imposed 
on peddlers, showmen, and vendors of slaves brought from other states, 
etc., but he had no right to enforce payment of the dues on the lists of 
taxes (except where a person was about to remove) before the first of 
April in the year next after his appointment, nor was he bound to settle 
with the Treasurer before the first day of October thereafter. No breach 
of his bond for the due collection of the taxes could take place until a 
failure to settle with the Treasurer on the first of October, 1827. I n  
case of failure, the condition of the bond was broken, and the Treasurer 
had a right by law to enter up judgment against him and his sureties for 
the amount of those taxes, which he should have collected before that 
time. Griffin was authorized and bound by law to collect the taxes. The 
order made by the county court of Martin directing him to collect them 
was a mere nullity; i t  gave him no more power than he had before it 
was made. The sureties to his bond, for the collection of the taxes and 
settlement with the Treasurer, were bound until those duties were per- 
formed. On Griffin's failing to settle for the public taxes, the Treasurer 
could not have taken judgment on any other bond than the one 
to which the plaintiffs are sureties. The succeeding sheriff had no (368) 
right to collect the taxes that were due for the time that Griffin 
was appointed collector. Nor would the sureties of the succeeding sheriff 
have been liable if their principal had collected those that were due dur. 
ing the year that Griffin should have collected. Pitts v. Hawkins, 2 
Hawks, 294. The Act of 1784, ch. 2, see. 12, authorizes sureties to the 
sheriff's collection bond to receive the taxes if he should die during the 
time appointed for their collection. By the Act of 1792, ch. 69, all per- 
sons who are authorized to receive the public taxes may collect and dis- 
train for the same within one year after such sheriff or collector is 
accountable for said taxes in as full and ample a manner as they could 
have done when they became due. By the Act of 1800, ch. 4, sheriffs are 

299 



I N  T H E  SUPREME COURT. [I4 

allowed one year after the day prescribed by law for the settlement of 
their public accounts to finish the collection of the taxes they are bound 
by law to account for, with a proviso that they still must settle with the 
Comptroller and Treasurer as heretofore. The obligation in  the bond 
given by the plaintiffs in this case did not term>ate when Griffin ceased 
to be sheriff of Martin County, in June, 1827, but those obligations con- 
tinued until payment should be made to the Treasurer for the public 

. taxes due 1 October, 1827. The taxes were not paid, and the Treasurer 
had a judgment entered up against Griffin and his sureties, which judg- 
ment was properly and legally rendered. The judgment of the Superior 
Court should be reversed. 

RUFFITS, J. The case of Fitfs ?;. Hawkins, 2 Hawks, 394, seems to be 
an authority upon every point that can be made in this case. We do not 
go through the acts of Assembly about taxes, because they were looked 
into and received a construction in that case. I t  was there decided that 
the sheriff appointed in 1826 was the proper officer to collect the tax of 
that year, and that if the successor had actually collected them his sure- 

ties were not bound. That suit was against the sureties for the 
(369) year in which the taxes were collectable and collected, and it was 

decided for them. This of itself goes far to establish the liability 
of the sureties for the preceding year, for it is incredible that the Legis- 
lature should mean that, upon a change of sheriffs, there should in any 
possible case be no authority to collect the taxes, or no security for them 
when collected. 

But it is said that here there is a difference, because the authority to 
the sheriff, namely, the tax list, which is his warrant of distress, was not 
delivered until his official term had expired, and then he could not begin 
to act on it, and therefore his sureties are not liable. 

I t  does not appear in Fitts v. Hawkins whether the lists for 1820 were 
delivered before or after May, 1821. But the case is clear that i t  could 
make no difference, for the Chief Justice states that if the new sheriff 
receive the lists and collect the taxes, it must be in consequence of a pri- 
vate arrangement between him and his predecessor, which would not 
bind his sureties and make them responsible for two years instead of one. 
The new sheriff then has no authority to collect the taxes, even if the 
lists be delivered to him. H e  is not the sheriff to whom they are directed, 
and it is the same as if he were to take them, not being sheriff at all. 
This, I have said, nearly establishes the power and the duty of the former 
sheriff, for the law must intend that the tax shall be collected by some- 
body. But it is put beyond doubt by the provisions which authorize the 
sheriff to make those collections and distrain for them at any time 
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within a year after he is accountable at  the treasury. Thus, for this 
purpose, his official term is extended beyond his first year, during which 
only his ordinary official duties continue. The argument that the duty 
must begin during the year, and here it did not, because the list was not 
delivered to him within it, is fallacious. The duty commenced when he 
ought to have received the lists. I t  is true he cannot distrain without 
the lists, but that is for the benefit of the citizen, that he may see what 
he is to pay. But the sheriff is the agent of the public to demand the 
lists, and it is his duty to do so, as much as of the clerk to de- 
liver them, and he cannot avail himself of his own laches. Indeed (370) 
the public is not to suffer by the laches of either, and might go on 
to collect the tax, though the clerk refused to deliver, or the sheriff to 
receive the lists; whether indeed the sheriff would be liable, if the clerk 
upon his demand refused the lists, is a different question. No doubt he 
would not, and probably after a refusal by the clerk the sheriff might 
not afterwards be bound to receive them, unless offered at  a time which 
mould allow a reasonable period for the collection before he had to 
account. But here there is nothing of that sort. I t  is not pretended that. 
the sheriff might not hare collected, or did not in fact collect the tax. 
The only ground is, that he had no authority to collect it or receive the 
list at the time he did. And upon that it is clear that as no o ~ h e r  officer 
then had, or could have that authority, and the tax list was delivered to 
Griffin and accepted by him at a time when, by law, he could distrain, 
his sureties are responsible. Griffin n-as the person designated by law 
to collect, and the previous negligence of himself and the clerk, or either 
of them, did not prejudice the right of the public, as against the citizens, 
to levy the tax, nor that against Griffin to account for the tax, the war- 
rant to collect which he thus accepted while he yet had power to enforce 
it. I t  is not like process from an individual, of which the officer can 
know nothing until he receives the writ. But the sheriff knows that by 
law a tax is levied and that he is to collect it, and in what manner he is 
to get or complete his authority, and it is a breach of his duty to fail in  
any particular. 

PER C U R I ~ M .  Judgment reversed. 

Cited: Kelly v. Craig, 27 N .  C., 131; S. v.  Hankins, 28 N. C., 429; 
S. v. Woodside, 30 N. C., 117; S. v. Long, ibid., 419; Dixon, v. Comrs., 
80 N. C., 119; Comrs. v. Bahz, 173 N. C., 379. 
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(371) 
THOMAS D. CRAIK v. RICHARD H. LONG. 

1. A discharge of an insolvent, under the Act of 1822 (Taylor's Rev., ch. 1131), 
protects him from arrest by those creditors only who had notice of his 
intention to apply for it. 

2. The case of Bzlrton, v. Dickens, 7 N .  C., 103, approved. 

THE defendant had been arrested upon a ca. sa. at the instance of 
the plaintiff, and on the last circuit, at HALIFAX, applied for a dis- 
charge, upon the ground that he had been arrested at  the suit of one 
Bullock, and had then taken the insolvent debtor's oath and surrendered 
his property. I t  was admitted that the debt of the plaintiff was due at  
the time of that surrender, and that he had no notice of the defendant's 
intention to take the oath of insolvency. His  Honor, Norwood ,  J., dis- 
charged the defendant, and the plaintiff appealed. 

. N o  counsel for plaintif. 
Devereux  for d e f e d n n t .  

RUFFIN, J. The case of Burton,  v. Dichens ,  3 Murph., 103, was de- 
cided expressly on the grounds that the Act of 1773, Rev., ch. 100, pro- 
vides for notice to the imprisoning creditor only, and divested the whole 
of the debtor's property. Although i t  was deemed just that every credi- 
tor to be affected by his discharge should have notice, yet as the Legis- 
lature had, after the adoption of the Constitution, made no regulation 
to that effect, and the Act of 1773 contained none, the court was obliged 
to say that a discharge of the motion provided under that act should 
operate against all creditors, because the debtor might be perpetually 
imprisoned by successive executions by different creditors against whom 
he had no power by the act of protecting himself. But the Act of 1822, 
Taylor's Rev., ch. 1131, expressly requires notice and makes the dis- 
charge good only as against those to whom it is given. I t  puts it in  the 
power of the debtor to protect himself if he chooses, and if he will not 
give notice i t  is his default and not the defect of the law. He  is not im- 

prisoned after a surrender of his property "in such manner as 
(372) by law shall be regulated." I n  this statute the great principle 

that every man shall be heard, before his rights are concluded, is 
enforced. When the expression "duly discharged" is so emphatically 
commented on by the counsel, the question is begged. I t  remains to 
inquire, against whom? I t  is a due discharge as to the parties in  court, 
but i t  is not so as against those not heard and excluded from a hearing 
by the act or omission of the debtor himself. I t  i s  plain that an issue 
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is given to "any creditor" to be affected by the order of discharge, and 
that the assignment is of the estate in the schedule only-nothing else 
is divested out of the debtor-and every creditor ought to be at  liberty 
to show that the debtor has kept some back. I n  fine, the Constitution 
gives to the Legislature the discretion to regulate the manner in which 
the debtor shall deliver up his property, and their will is conclusive 
when expressed. I t  only restrains them from saying that when deliv- 
ered up he shall not be discharged. I f  a statute therefore takes all 
away, without providing for a notice to particular creditors, the debtor 
has a right to say that he shall not be liable for debts, the means of 
satisfying which he is deprived of by law, and that the Legislature is 
bound to authorize a notice to all creditors, or the Constitution binds 
them without it. But when the law does provide for such notice, there 
can be no complaint against it, for its omission is the voluntary fault of 
the debtor himself. 

PER CURIAIM. Judgment reversed. 

Cited: Will iams v. Floyd, 27 N. C., 660; Normelzt v. ~lexankerl.,  32 
N. C., 71; Gri,filz v. S;mmons, 50 IT. C., 148. 

THE STATE v. THE BANK O F  NEW BERN. 

Stock standing on the books of the Bank of New Bern, in the name of the 
President and Directors of the Literary Fund, is stock held by the State 
within the meaning of the Act of 1814 (Rev., ch. 870, see. ll), extending 
the charter of that bank, and therefore not subject to taxation. 

h DIFFEREKCE of opinion having arisen between the Treasurer and 
the Bank of New Bern, as to the obligation of the bank to pay the tax 
of one per cent upon shares in the bank held by the president 
and directors of the literary fund, the bank contending that the (373) 
stock held by the latter was, to all intents stock held by the State 
within the meaning of the eleventh section of the Act of 1814, Rev., ch. 
810. The question was submitted to Norwood, J., at WAKE, on the last 
spring circuit in  the shape of a case agreed. His  Honor, holding that 
the stock of the literary fund was the stock of the State, gave judgment 
accordingly, and the Attorney-General, in behalf of the State, appealed. 

Attorney-General for the State. 
Gaston for bank. 
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RUFFIN, J. There is but a single question submitted i n  this case, 
and upon that 110 doubt is entertained by the Court. No tax can be 
leviedbn or for any stock holden by the state, by the express terms of 
the eleventh section of the Act of 1814, which imposes the tax of one 
per cent on the stockholders in  the banks of hrew Bern and Cape Fear. 
The remaining inquiry is whether this stock, which stands in  the name 
of the president and directors of the literary fund, is stock held by the 
State within the meaning of the charter. We think it is. The Act of 
1825 was passed to create a fund for the establishment of common 
schools. The object is one of general and public concern, and is to be 
effected by the general and public treasure. I t  is the legislative will 
that the income arising from certain sources of r e v e h e  shall be set 
aside for that purpose until it shall, in the opinion of the Legislature, 
have sufficiently accumulated for division and particular appropriation 
amongst the several counties. To facilitate the keeping of the accounts 
of i t  as a separate fund, and to promote its accumulation, certain of the 
high officen of the State are appointed trustees of it, with directions to 
invest i t  from time to time in stock, and to that end are endued with 
corporate powers. But it is still a public fund, received by the Treas- 
urer and accounted for by him. I t  is under the control of the Legisla- 
ture, and may be by their will increased, diminished, divested or annihi- 

lated. No private rights have attached to the fund, or vested 
(374) under the law creating it, or any one subsequently passed. I t  is 

to all intents the conlmon property of. all the citizens of the 
State, and therefore belongs to and is held by the State. I t  was not the 
legislative design to vest i t  in a corporation for private uses, but simply 
to distinguish i t  from other parts of the public property, as ultimately 
designed for a special public use. That this might be conveniently 
done, it received the designation given to it in  the act, but that does not 
change its character o&wnership. I f  i t  be not the property of the 
State, whose is i t ?  I f  by the Act of 1814 the tax is on each individual 
stockholder, to be paid by the president or cashier out of the funds 
arising from or constituting his share or shares, i t  is plainly absurd to 
require a particular portion of the public property to contribute to the 
fund for general expenditure. I f ,  on the other hand, the tax is to be 
paid by the corporation out of the aggregate profits or funds, and the 
amount only ascertained by the number of private stockholders, that 
amount must be diminished by one per cent per annum upon each of 
these shares which are not private property. I t  is not necessary to decide 
which is the true construction of the charter on this point, for upon 
either the judgment ought to be affirmed. 

PER GURIAX. Judgment affirmed. 
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THOMAS T R O T T E R  v. MARGARET SELBY. 

Where the heir has land descended from both parents, a creditor cannot sell 
that descended from the mother, under a judgment against that descended 
from the father, although the mother held as devisee of the father. 

THIS was a petition for partition, which was submitted to Daniel,  J., 
a t  BEA~FORT, on the last circuit, upon the following case agreed: 

The demandant had obtained a judgment against Benjamin M. 
Selby, the executor of Maurice Jones. Selby having wasted the (375)  
assets, the demandant in 1822 brought a sci. fa. against Sarah 
and Mary E .  Jones, the wife and daughter, and devisees of Maurice, 
seeking to obtain satisfaction of his judgment from the devised lands. 
I n  1823 Sarah, the widow of Maurice, died intestate, leaving Mary E. 
Jones, the daughter of Naurice, and the defendant, a daughter by a 
second marriage, her only children. S o  notice of her death was taken 
upon the record of the demandant's suit by sci. fa. I n  1825 the de- 
mandant amended his sci. fa. filing a new one as a substitute for the 
former, and as of the same teste (1822) against Mary E .  Jones alone, 
which suggested '(that Maurice Jones died seized of land which de- 
scended to the said Mary" and summoned her "to show cause why the 
said Thomas Trotter shall not haae execution for his said debt against 
the said lands so descended as aforesaid." Upon this sci. f a .  final judg- 
ment was given, "that the plaintiff have execution against the lands that 
were of Maurice Jones, of which he died seized"; and execution issued 
against those lands "in the hands of Mary E. Jones, the heir of Maurice 
Jones." Under this execution the plaintiff purchased the land in dis- 
pute, which was a tract devised by Naurice Jones to his wife Sarah. 
Upon these facts his Honor gave judgment for the defendant, and the 
demandant appealed. 

Hogg arnd J .  H.  B r y a n  for demandant .  
Gaston conira. 

RUFFIN, J. I t  is argued for the plaintiff that the sale was good, be- 
cause the land was liable in  the hands of Mary E. in  whatever manner i t  
came to her, and therefore the pleadings need not show how she was 
heir, or how she otherwise claimed the land ; that the proceeding against 
real estate is considered to be in r e m ,  and the only reason for bringing 
in the person is to contest the debt, the state of the personal assets, or 
the insolvency of the executor. . 

The principles asserted are not clearly perceived by the Court to be 
entirely correct, for it may be that the devisee paid debts to the value 
of the land, and would have a right to show that, although she could 
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(3'76) not plead generally "nothing by devise." But it is unnecessary 
to pursue that investigation, bccause if the proceeding be re- 

, garded as i n  rem, as strictly as if it mere on a statute or recognizance 
in England, the process must be served on and bring in the person then 
claiming and enjoying the thing sought to be condemned. That person 
is the one to defend i t ;  hence, those who are the terre-tenants must be 
summoned. When this suit mas brought Mary E: was not seized of 
these lands. They belonged to her mother, and could not have been 
sold under a judgment against the daughter, if the mother had survived 
the judgment; neither can they as against any person succeeding to the 
mother's estate. They never have been defended. I t  is true Mary E. 
was before the court. but the lands which descended from her father to 
her may not hare been worth a contest, or may have been sold for other 
debts; or indeed none may have descende$ to her, and so she could not 
have been injured. I t  may be that the heir need only be named as terre- 
tenant, but if one having a several interest die pending the suit, his 
share cannot be sold under the judgment, unless the suit be revived 
against his heir, which may be done, I suppose, though the heir of the 
one dying be not also the heir of the first debtor. 

But if the process and judgment could have been so framed as to 
extend to these lands, thus acquired by the defendant in that suit pend- 
ing it, they have not. They embrace in  terms only, "lands of which 
Maurice Jones died seized, and which descended from him to Mary E. 
Jones, the heir of Maurice." N o v  although it might not have been 
necessary to name her as heir of Maurice, and aIlege that the land came 
to her in that character, yet  h hen she is named as heir of one, and the 
pleadings do not designate the land by boundaries or other means than 
as being held by her as the heir of the particular person mentioned, the 
plaintiff is bound by the description and cannot sell under that judg- 
ment land claimed in another right. and especially when that right has 
accrued after action brought. 

PER C'LTRILM. Judgment affirmed. 

(377)  
ZACHdRL4H ELLIOTT v. W I L L I A X  HOLLIDAT. 

Ignorance of the Act of 1777 (Rev., ch. 11.5, sec. 75). requiring appeal bonds 
to be executed in the court where the37 were allowed, will not entitle the 
appellant to a certiorari. 

X CAUSE between the parties had been tried i n  the county court of 
GBEENE, where judgment was rendered for the plaintiff, and the de- 
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fendant prayed an appeal, ~ h i c h  was granted, and his sureties allowed. 
At the ensuing term of the Superior Court, before Martin, J., the plain- 
tiff moved that the appeal be dismissed, because the appeal bond was not 
executed until after the term of the county court at  which i t  had been 
allowed. This fact being established, his Honor sustained the motion. 
The defendant then filed an affidavit in which he swore that he was 
ignorant of the rule requiring the appeal bond to be executed during the 
term of the county court; that he thought it sufficient if the appeal was 
allowed by the court, and that the bond might be executed at  any time; 
that he had brought his sureties to the clerk during the term, but find- 
ing him busy he had, in consequence of his erroneous impression, re- 
quested them to attend after its expiration. The affidavit concluded 
with an averment of merits. His  Honor, upon these facts, awarded a 
certiorari, from which order the plaintiff appealed. 

W .  C. Stanly for plaintif. 
Xordecai for defendant. 

DAKIEL, J., after stating the substance of the affidavit, proceeded: 
The Act of 1777, Rev., ch. 115, see. 75, requires the appellant to enter 
into bond with two sufficient sureties before obtaining his appeal. The 
court is not only to judge of the sufficiency of the sureties, but to take 
the bond. The defendant does not come within any of the cases de- 
cided in  this State. Chambers v. Smith, 1 Hay., 366; Collins w. Null, 
ante, p. 224. There does not appear to be ally misconduct either in 
the court or the clerk, no management, fraud, or contrivance by the 
adverse party, nor any inability in the applicant to give sureties 
during the term. The only reasons offered are that the defendant (378) 
was ignorant of the law, and that the clerk was very busy, and he 
did not wish to disturb him. I t  is a rule that ignorance of the law " 
excuses no man. I f  we were to sustain the certiorari, it would be open- 
ing the door for great negligence and fraud in parties applying for 
appeals, and perhaps perjukies in making affidavits. We think the 
order awarding the certiorari should be reversed. 

PER CURIAX. Judgment reversed. 

Cited: Smith v. Abrams, 90 N. C., 23; Winborn. v. Byrd, 92 N.  C., 9 ;  
Grifin w. Nelson, 106 K. C., 238; Johnson v. An.&dws, 132 N. C., 380. 
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ARTHUR JONES v. LEWIS SASSER. 

1. Notwithstanding the Act of 1806 (Rev., ch. 701) requires deeds of gift for 
slaves to be registered within one year of their date, yet if registered 
within the time prescribed by the acts allowing longer time for that pur- 
pose, they are valid. 

(The case of Xcwles u. Pewel, 10 N. C. ,  18, approved.) 

DETINUE for a slave, tried on the last circuit, at  WAYNE, before 
Daniel, J .  Plea-ATo% detinet. A number of points were intended to 
be presented by the case certified with the record, none of which i t  is 
necessary to state except the following: The plaintiff claimed the slave 
in  dispute under a deed of gift from his father, Arthur Jones, Sr., 
dated 5 April, 1827, which was not registered until 20 February, 1830. 
The defendant claimed under a deed from the same person, dated 
5 August, 1829, which was registered 10 January, 1830. His  Honor in- 
structed the jury that as the plaintiff claimed under a deed of gift, no 
title passed by it until it was registered, and until that took place that 
the title remained in  his father; that if the latter retained the posses- 
sion until the deed of August, 1829, the execution of that deed and its 
prior registration gave the defendant title, which would not be divested 
by the subsequent registration of the deed to the plaktiff. 

A verdict mas returned for the defendant, and the plaintiff appealed. 

(379) J. H. Bryan and Mordecai for plaintif. 
Gaston and W .  C. Stanly co?7~tra. 

RCFFIN, J. By the Act of 1806, Rev., c11. 701, no gift of slaves is 
good or available unless made in writing. "Neither," the act continues, 
"shall such gift be valid, unless the writing shall be proven or acknowl- 
edged and registered within one year after the execution thereof." These 
words seem to denote a purpose in  the Legislature, then to make the 
registry acts effectual, at  least, in  reference to the gift of slaves. Per- 
haps no purpose could be more politic, for registrati~n is now scarcely 
of any use except as a means of preserving the instrument for the 
benefit of the person claiming under it, in case of the loss of the original, 
as the party may keep the deed in his pocket as long as he pleases and 
place i t  on the register's books only when it becomes his interest to 
defeat some claimant who has, ignorant of his deed, acquired a right. 
Probably these strong reasons induced the judge in the court below to 
lay down the rule he did. But they are reasons which address them- 
selves rather to the discretion of the Legislature than to ours. The 
Legislature has certainly the power to enlarge the time for registration 
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and to pronounce its effect, and if to them i t  seem good, the courts must 
execute their will. From time to time acts giving further time for regis- 
tration have been passed, and i n  each deeds of gift, and indeed all con- 
veyances except mortgages and deeds of trust, are expressly included, 
and i t  is enacted that they shall be as good and valid as if they had been 
proven and registered within the time before allowed by law. Such are 
the words of the acts of 1827, ch. 30, and 1829, ch. 26, which embrace 
the case now before us. Acts of this character have always received a 
literal construction; in fact, they are susceptible of none other. The 
only exception is the case of Scales v. Fewel, 3 Hawks, 18, i n  which 
there was an hiatus of one year between the extending acts of 1818 and 
1821, and during the interval rights vested in other persons. The Court 
thought the last act was not intended to defeat such vested rights. But  
in  every other case deeds registered at  ever so remote a period 
have been held, by force of the new registry acts, to be as opera- (380) 
tive as if registered within the periods prescribed by the acts of 
1715 or 1806, or any other general statute. Here there was no interval. 

PER CURIAM. Judgment affirmed. 

Cited: Gyegory v. Pe&i.ns, 15 N. C., 51; Spivey v. R'ose, 120 N. C., 
165; Dew v. Pyka, 145 N. C., 304. 

GABRIEL SHERWOOD UPON THE RELATION OF THE STATE BANK V. 
PROBATE COLLIER. 

1. Where a surety in a joint note paid it, but took no assignment from the 
creditor of a judgment previously obtained upon it against the principal 
debtor : HeZ&, that the payment satisfied the judgment. 

2. An assignment of a security to one of the parties to it, is a satisfaction; 
if it is intended to keep it on foot, the assignment should be to a stranger. 

(The case of Bcales v. Feurel, 10 N. C., 18, approved.) 

DEBT upon a bond, given by one W. B. Green, upon taking out letters 
of administration upon the estate of Benjamin W. Caswell, to which the 
defendant was surety. The breach assigned was the nonpayment by 
Green of a judgment recovered against him by the relators, upon a note 
of his intestate. Plea-Performnce. 

On the trial, during the last spring circuit, before Martin, J., a t  
WAYNE, the case was as follows: The intestate died in 1815, indebted 
to the State Bank by a note for $630, to which one Hooks was surety. 
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I n  the year 1816 judgment was recovered by the bank upon this note 
against the administrator, W. E. Green, and an execution issued, which 
was returned n,ulZu bofia. I n  the year 1818 the bank also recovered 
judgment against the surety Hooks, which was satisfied by him in the 
year 1823. This action was commenced in the year 1829. Upon these 
facts his Honor instructed the jury that the payment by Hooks barred 
the action. The plaintiff, in submission to this opinion, suffered a non- 
suit and appealed. 

(381) J. H. Bryan mzd Xordecai for plaintifl .  
Guston and W .  C.  Stanly cofitru. 

RUFFIN, J., after stating the case, proceeded as follows: I suppose the 
present action is brought for the benefit of the surety, Hooks, to avoid 
the effect of the statute of limitations, or a disbursement of the assets 
subsequent to the judgment of the bank against Green, which might 
prevent an effectual recovery in  a suit in  Hooks' o~vn name. 

But in the case stated, I think the present action equally ineffectual. 
Sincesthe statute of 4th Ann, payment discharges a judgment as effectu- 
ally as entering satisfaction of record. Here there was full payment. 
I t  was intended as such by Hooks, and so received by the creditor. A 
payment by any one of two or more, jointly, or jointly and severally 
bound for the same debt, is payment by all, and any of the parties may 
take advantage of i t  and plead it to an action brought by a satisfied 
creditor, or in  his name by the sureties. I t  is true that if a payment be 
not intended, but a purchase, there is a difference. But that can only 
be by a stranger, or by using the name of a stranger, to whom an assign- 
ment can be made when there is but a single security, and that one upon 
which all the parties are jointly liable. This is upon the score of inten- 
tion, and because the plea of payment by a stranger is bad upon de- 
murrer. I f  the assignment of a joint security be taken by the surety 
himself, there is an extinguishment, notwithstanding the intention, 
because an assignment to one of his own debt is an absurdity. Where 
the securities arc separate, as several bonds, or a several judgment upon 
a joint and several note, which is the case here, probably an assignment 

may be made to the surety himself, since he is no party to the 
(382) judgment. But if that can be, clearly nothing but a plain inten- 

tion, evinced by an assignment, to keep up the judgment, can 
have that effect. Upon the face of the transaction i t  is a payment on 
which Hooks could have maintained assumpsit in  his own name. That 
shows that this suit is barred; for if i t  be not, the original creditor and 
the surety may both recover the same debt. 
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This case is just the reverse of Hodges v. Armst~o7zg, ade,  253. That 
suit was brought in  the name of the surety, who.had taken an assign- 
ment to a stranger and did not intend a satisfaction. This, in the name 
of the first creditor who had received payment and did intend a satis- 
faction. Both decisions are on clear grounds, and are supported by 
numerous authorities, amongst them I recollect Church v. Bishop, 
2 Ves., 371, and Wattington v. Spa~ks, ibid., 569. 

PER C ~ R I A N .  Judgment affirmed. 

Cited: Foster v. Frost, 15 N.  C., 429; Bailey v .  Sugg, 21 N. C., 368; 
il'ull v. Xoore, 32 K. C., 327; Broion v. Long, 36 N .  C., 192; Runyon 
v. Clark, 49 AT. C., 54; Banner v. Douglas, 57 N. C., 265; York v. 
Landis, 65 N. C., 5 3 7 ;  McCoy v. Wood, 70 N.  C., 129; Rice v. Hearn, 
409 N.  C., 151; Liles v. Rogers, 113 N.  C., 200; Peebles v. Gay, 115 
X. C., 41; Burneit v. Sledge, 129 N. C., 120; Davisorz v. Gregory, 132 
N.  C., 396; Bank v. Hotel Go., 147 N .  C., 598; Liverman v. Cahoon, 
156 N.  C., 188. 

ENOCH COBB v. GRADY HERRIXG. 

Where, upon the case stated, the judgment of the court below is correct, 
points which were intended to be presented do not arise, and will not be 
examined; as where in trespass, the plaintiff was in possession, and the 
defendant had no title, defects in that of the former will not be noticed, 
he having recovered upon his possession. 

TRESPASS quare c7ausum fregd. Plea-not guilty, and liberum tene- 
mentum. The plaintiff claimed under one Whitfield, to whose title the 
case stated se~reral objections, which it is unnecessary to mention. Whit- 
field had been in  possession for many years, and in January, 1830, sold 
to the plaintiff, who took immediate possession, but no conveyance was 
stated in  the case to have been made by Whitfield to him. The defend- 
ant offered no evidence of title in himself. The trespass complained of 
was, in entering an enclosure and t h r o ~ ~ i n g  down a fence. ilfar- 
tin, J., before whom the cause was tried at  WAYNE, on the last (383) 
spring circuit, after charging the jury as to the alleged defects in 
the title of Whitfield, informed them that if the plaintiff had actual 
possession, and not constructive possession merely, and the defendant 
entered upon him, in the manner stated in the case, without even a color 
of title, they ought to find for the plaintiff. A verdict was returned 
accordingly, and the defendant appealed. 
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VT. C. Stanly and J .  H .  Bryan, in opening the case, were asked by 
RUFFIN, J., if the questions intended to be presented as to Whitfield's 
title were open upon the case certified with the record? Upon a clear 
intimation of the opinion of the Court, they gave up the cause. 

Movdecai f o r  plaintiff. 

RCFFIK, J. Most of the points on which the jury were instructed 
would have been material if the action had been brought by Whitfield, 
and had turned on his having a better title than the defendant. But 
they are out of the present case, because it is immaterial whether the 
title was in Whitfield or not, since no conveyance is stated from him to 
the plaintiff. The right of the present plaintiff to recover must, there- 
fore, have depended solely on his actual possession at  the time of the 
trespass committed; and the judge properly said, upon that point, that 
if he had not such possession, he could not recover, but if he had, then 
without title he had a right to a verdict against the defendant, who was 
a mere wrongdoer. 

I t  may be possible that it was intended to take the opinion of the Court 
upon Whitfield's title, and to that end, to state a conveyance from him 
to Cobb, which would have brought that title in issue, in  case the plain- 
tiff had not the actual possession. But a case is not made to call for that 
opinion, for it is only stated that Whitfield sold to Cobb, but whether 
he conveyed, or by what species of conveyance, does not appear. As, 
therefore, the jury have found a verdict for the plaintiff, which, in the 

case stated, and under the instructions given by the judge, they 
(384) could have done upon the single ground of his own possession, 

and upon that alone, we must presume that such possession was 
proved to them; and, if so, the verdict and judgment was right. The 
case as to that states that the plaintiff purchased from Whitfield in  
January, 1830, and the trespass mas on 2 February, and that the plain- 
tiff "had been in possession since the time he purchased." I f  this means 
(( ever since," the plaintiff was entitled to recover, and since the verdict 
under this charge, we must take it to mean that. 

PER CUEIAX. Judgment affirmed. 

THOMAS THREL4DGILL UPON THE RELATION OF H E Z E K I A H  HOUGH v. 
HIRAM JENNINGS ET AL. 

A bond to the chairman of the county court, his "executors, etc.," is not an 
office bond for want of the words, "successor, etc." But it enures as a 
private bond, and a delivery to the clerk is sufficient, unless the obligee 
refuses it, although the clerk is the agent of the chairman as to the office 
bonds only. 
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DEBT upon a bond given by John T. Scott and Hugh McEenzie, upon 
taking out letters of administration upon the effects of one Samuel Knox. 
Plea-non est facturn. On the trial, before Daniel, J., at ANSON, on the 
last circuit, the plaintiff produced the bond, which turned out to be 
made payable to "Thomas Threadgill, chairman, his executors, adminis- 
trators, etc.," instead of "his successors in  office," as prescribed by the 
Act of 1791 (Rev., ch. 342). There was no attesting witness to i t ;  the 
plaintiff proved the handwriting of the obligors, and the deputy clerk 
of the county court swore that he found i t  among the files of the office, 
but that he recollected nothing of its execution. For the defendant i t  
was objected that, as the bond was not an official bond, but only a private 
obligation, entered into with the plaintiff as an individual, there was no 
evidence of an actual delivery to him, or to anyone for him; that 
although the clerk of the county court might be presumed to be (385) 
the agent of the chairman in accepting the delivery of official 
bonds, he could not be so presumed in  respect to bonds payable to him in  
his natural capacity. His  Honor, being of this opinion, nonsuited the 
plaintiff, who appealed. 

No  courmal for either party. 

DANIEL, J. TWO questions arose on the trial of this cause i n  the 
court below : first, whether the bond declared on was an official bond, and 
might be sued on by the successors of Threadgill, who, i t  appears, was . 
chairman of the county court of Anson. On this point, I was of opinion 
that i t  was not an office bond, as it was not made payable to Threadgill 
and his successors in  office, but to him and his personal representatives. 
The  anonymous case in  Haywood's Reports ( 2  N. C., p. 144)) is not an 
authority against that opinion, as there the instrument declared on was 
intended to be an office instrument, and no one but the successor could 
have sued on it, as the instrument had on its face no words which de- 
noted that i t  was intended to be an individual covenant. I n  the present 
case the bond has such words in it, and the word "successors," which, if 
inserted, would have made it a good office bond, is omitted. The second 
question was, whether the delivery of the bond to a stranger, with an 
intent that i t  should be delivered by the stranger to the obligee in  his 
official capacity, would nevertheless, upon its delivery, make i t  a good 
individual obligation. A deed is good if delivered to a stranger, to the 
use of the obligee. But if i t  be delivered to a stranger without any 
such intention (unless it be delivered as an  escrow), it seems this is not 
a sufficient delivery. (Sheppard's Touchstone, 57, 58; 2 Thomas' Coke, 
225, note m.) The case of Pitts v. Green, ante, 291, was relied on 
for the defendant in  the court below, and i t  had great influence in  deter- 
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mining the case. But upon more mature reflection, I think that i t  was 
immaterial in what character the obligee was to take the bond. The 

question for the jury to determine was whether the obligor deliv- 
(386) ered the instrument to any person (be that person a stranger or 

not), with an intent that i t  should be delivered to the plaintiff. 
I f  the intent mas that the plaintiff should receive it, and he did there- 
after receive it, the bond then was good from its delivery to the stranger. 
The direction to the jury to inquire whether the obligors intended the 
instrument should be delivered to the plaintiff, and if they did, whether 
they intended that it should, after its delivery, operate in law as an office 
bond, and not as an individual bond, I now think was improper. The 
jury should have been simply instructed to inquire whether the instru- 
ment was placed in the hands of the clerk with an intention by the 
obligors at  the time it was thus delivered that i t  should be delivered over 
to the plaintiff. I f  the jury should find the fact of intention to deliver, 
and that in pursuance of that intention i t  was delivered to the plaintiff, 
then the effect which the law would afterwards give the instrument ought 
not to have been regarded by them in ascertaining the isolated fact 
whether or not the obligors intended the plaintiff should have the instru- 
ment as their deed. I f  the obligors intended to deliver the instrument 
to the plaintiff as their deed, and if it afterwards came to his hands, i t  
then was their deed, notwithstanding their ignorance of the fact that in 
law i t  was not an office bond. The obligors are not to be heard to say 
they were ignorant the law would make it good as an individual bond 
when i t  was invalid as an office bond. I think a new trial should be 
granted. 

RUFFIK, J. I t  is not certain that the jury could not infer that the 
clerk was the agent of the plaintiff for accepting the delivery of the bond, 
although it be not strictly in the form required by the statute. The 
purpose of giving it is obvious from its terms. I t  was intended to have 
the same operation as one which conformed to the act of Assembly; and 
i t  is no great stretch to presume that the chairman of the court author- 
ized the clerk to accept any obligation made to secure the faithful ad- 

ministration of the assets. But this case does not depend upon 
(387) the agency of the clerk; if he be a stranger, the bond was the 

deed of the obligors at the time of the plea, as the obligee had not 
before that time refused it. That is the rule laid down by Lord Coke  in  
B u t l e r  and Baker's case, 3 Rep., 28, and again in Whelpdale 's  case, 5 
Rep., 119. I t  is founded on the presumed assent of the party to whom 
the deed is made, from the advantage accruing to him under it. There 
is a very strong case of the application of this principle. I f  a deed be 
made to a married woman, she can neither expressly assent or dissent 

314 



N. C,] DECEMBER T E m ,  1832. 

during her coverture. She has not capacity for either, but may dissent 
when she becomes discovert, which avoids the deed ab initio. Yet in  the 
meanwhile the deed operates and vests the title in her, because the law 
presumes for her benefit that she will assent when she can-at all events, 
until i t  be refused, it is a deed. The case of Fdts  v. Green, ante, 
291, was decided upon the ground that the bond was not complete; that 
is, that i t  was not what all the parties intended i t  should be, before i t  
was delivered by one or accepted by the other. Something more was to 
have been done, and therefore, without express evidence of delivery in  
the state i n  which i t  then was, none could be presumed. 

PER CURIAM. Judgment reversed. 

Cited: Vanhook v. Barnett, 15 N.  C., 271; Creech v. Creech, 98 
N. C., 158; Robbins v. Rascoe, 120 N. C., 81; Buchanan v. C l a d ,  164 
N. C., 63; Lyfich v. Johnson, 171 N. C., 612. 

DEN EX DEM. WILLIAM R. SMITH v. JOHN M. GREENLEE. 

1. Rules made by consent, after an order for the removal of a cause, but 
before it is removed, are not erroneous. 

2. An affidavit for the removal of a cause, adjudged to be sufficient. 

EJECTMENT, tried on the last spring circuit, a t  RUTHERFORD, before 
Downell, J .  

The cause was originally commenced in  Buncombe, and notices were 
served upon James M. Greenlee, Henry Anderson and Stephen Edwards, 
the tenants in  possession. Greenlee alone entered into the consent 
rule, and was made defendant. At the return term, the following 
affidavit was filed by James M. Greenlee, upon which the cause (388) 
was removed to Rutherford. 

"The defendant swears that he cannot have a fair  and impartial trial 
in  this county, owing to the great prejudice existing against him; that 
the lessors of the plaintiff are men of great influence in  this county, and 
this affiant believes they will exercise their influence to his prejudice." 

Immediately after the order for removal, the following entry appeared 
upon the record : 

"And afterwards, to wit, on the same day and year, came John M. 
Greenlee, by, etc., and by and with the consent of the plaintiff's attorney, 
and by and with the assent of the court now here, the said John M. 
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Greenlee is admitted to defend the cause in  the room and stead of the 
said James M. Greenlee." 

A verdict was returned for the defendant, which the plaintiff moved 
to set aside : 

1. Because the affidavit for the removal was not filed by or for the 
defendant of record. 

2. Because the affidavit was insufficient to warrant the removal. 
3. Because John X. Greenlee was improperly made a defendant, as 

the court had no power over the cause after the order of removal mas 
made. 

The presiding judge overruled the motion and gave judgment upon 
the verdict, and the plaintiff appealed. 

No counsel appeared for plaint i f .  
Badge?* for def enda-nt. 

DANIEL, J., after stating the entries above set forth, proceeded as 
f ollotvs : 

As to the first point, it appears that James X. Greenlee was the 
defendant at  the time he made the affidavit, and when the order of 
removal was entered. 

Upon the second point, we are of opinion that the affidavit contained 
matter sufficient to justify the removal of the cause. The record 

(389) of the cause was not to be sent from Buncombe to Rutherford 
until the ensuing term of the Superior Court of the latter county; 

the Superior Court of Buncombe could, while the cause remained there, 
make any orders in it by consent; this appears to have been the case with 
the order now complained of. Were it erroneous, the consent of the 
parties prevents them from objecting to it now. Upon looking through 
the record, we think the judgment should be affirmed. 

PER CURIAM. Judgment affirmed. 

SPIER WHITAKER v. JOHN R. CAWTHORNE. 

An unsealed memorandum given by the owner of land, stating that A. is the 
owner of a house upon the premises, and authorizing its removal, is a 
mere license to enter, and is revoked by a subsequent conveyance to B. 

TRESPASS quare dausum fregit, and upon not guil ty  pleaded, on the 
trial before Daniel, J., at WARREK, on the last spring circuit, the case 
was that one Robert Ransom, in the year 1826, bought the premises in  
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dispute of one Robert R. Johnson, from whom he received an absolute 
deed, and to whom he gave the following memorandum, which was with- 
out a seal: "I, Robert Ransom, agree that the stable next, etc., which 
belongs to Robert Johnson, may be removed at any time he pleases, 
which stable was reserved by said Johnson in  his sale, etc." The plain- 
tiff claimed under an absolute deed from R. Ransom to James Ransom, 
and the defendant under a sale of the stable from Johnson's adminis- 

/ 

trators. The trespass consisted of an entry by the defendant, and the 
removal of the stable. 

The jury, under the direction of his Honor, returned a verdict for the 
plaintiff, and the defendant appealed. 

Devereux for clef endant. 
Badger contra. 

DAKIEL, J., after stating the case, proceeded: The word "land (390) 
legally includeth all castles, houses and other buildings, so as 
passing the land or ground, the structure or building thereupon passeth 
therewith." ( 1  Thomas' Coke, 197.) "If a man grant all his lands, 
he grants thereby all his mines of metal, and other fossils, his woods, 
his waters, and his houses, as well as his fields and meadows." (2  B1. 
Com., 18.) The word "land" includes not only the face of the earth, 
but everything under it or over it. The stable was fixed to the land, and 
was in lam a part of it. I t  could not be, nor was i t  severed by the 
unsealed writing which Ransom gave to Johnson. I t  remained as part 
of the land, and passed under the deed to James Ransom, and again it 
passed with the land by the deed to the plaintiff. The written license 
given by Ransom might have excused a trespass committed in  entering 
and taking the stable, whilst he was the owner of the premises. I t  did 
not operate as a conveyance of the stable, for the stable being a part of 
the realty, could not pass, except by such a conveyance as would pass 
the land. A license to commit a trespass is a very different thing from 
a conveyance, which will pass the land, or any of its appurtenances. 
When Ransom sold the land, the stable passed, and the license to enter 
was revoked; i t  was not incorporated in the deed to Ransom, and i t  was 
therefore, as to his bargainee, a nullity. 

PER CURIAM. Judgment affirmed. 

Cited: Dills v. Humpton, 92  2. C., 571; McCoy v. Lumber Co., 149 
N. C., 3. 
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CALVIX WASHBURN v. PETER 0. PICOT ET AL. 

In an action upon a promissory note, a total failure of consideration may be 
given in evidence to defeat i t ;  but it is otherwise where there is only a 
partial failure, that can only be remedied by a distinct suit. 

ASSUXPSIT upon a promissory note, given by the defendants upon an 
exchange of vessels. 

Plea-general issue. On the trial at  WASHINGTOK, on the last circuit, 
before Donnell, J., the defendants offered to prove that the vessel 

(391) which they received from the plaintiff was not seaworthy; and i t  
was insisted for them that this evidence should be received to 

reduce the amount which the plaintiff claimed. But his Honor refused 
to receive the evidence, observing that where there was a total failure 
of consideration, the evidence was proper, but where the failure was 
partial, it was the ground of a cross-action. 

Verdict for the plaintiff, and appeal by defendants. 

Iredell for plaintif'. 
No counsel for def em&mts. 

DANIEL, J. The law authorizes the defendant, in an action on a 
promissory note, or on a bill of exchange, where the suit is between the 
original parties, to give in evidence a total failure of the consideration 
as a defense. Greenleaf v. Cook, 2 Wheat., 15. But when the failure 
of consideration is partial, i t  is otherwise. The case of Morgan v. 
Richardson, 1 Camp., 40, note, was an action brought against the ac- 
ceptor of a bill of exchange, at the suit of the drawer, the bill being 
payable to his own order; defense that the bill had been accepted for the 
price of some hams bought by the defendant from the plaintiff, to be 
sent to the East Indies, and that the hams had turned out so very bad 
that they were not marketable. The sum for which they actually sold 
was paid into court. Lord Ellerzbo~ough held that, aIthough an entire 
failure of the consideration of the bill would be a defense to an action 
upon it by the original party, yet it was otherwise where the failure mas 
partial, and that then the drawer must take his remedy by an action 
against the person to whom i t  was given. Tyre v. Gwyne, 2 Camp., 346, 
was an action by the drawer and payee of a bill of exchange against the 
acceptor; the defendant proposed to prove in mitigation of damages that 
the bill had been accepted for the price of a quantity of cheese sold by the 
plaintiff to the defendant for exportation; that the cheese was of a bad 

quality, and improperly packed, and that the consideration for 
(392) the acceptance had in a great measure failed. Lord Ellenborough 
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said: "Sitting here, I shall certainly adhere to the judgment of the 
Court in Ho~gan  v. Richardson. There is a difference between want 
of consideration and failure of consideration. The former may be given 
in evidence to reduce the damages or defeat the plaintiff's action; the 
latter cannot, but furnishes a distinct and independent cause of action. 
There is a distinction between the contract and the security. I f  part 
of the contract arises on a good consideration, and part on a bad one, 
it is divisible. But it is otherwise as to the security, that being entire." 
We think the judgment should be affirmed. 

PER CCRIAM. Judgment affirmed. 

Cited: Purtel v. Norehead, 19 N .  C., 241; McEntym v. NcEntyre, 
34 X. C., 302; Hobbs v. Riddick, 50 X .  C., 81; Johnston v. Smith, 86 
N. C., 501; Jones v. Rhea, 122 X. C., 724; Lumber Co. v. Buchanan, 
192 N.  C., 774. 

LUKE HUGGINS v. BRICE FONVILLE. 

1. A sheriff who is special bail may, under the Act of 1777 (Rev., ch. 115), 
surrender the principal to himself, and if, after the surrender, he detains 
the principal and notifies the plaintiff thereof, his liability as bail ceases. 

I 2. If a sheriff, who is bail, surrenders the principal to himself as sheriff and 
afterwards there is an escape, the remedy is by debt or case. 

SCIRE FACIAS against the defendant, the sheriff of ONSLOW, as special 
bail of one James Eslick, who had been arrested and suffered by the 
defendant to go at  large, without giving bail. 

The only question in  the cause arose upon plea puis damein continu- 
alnce, filed by the defendant, the substance of which was that Eslick had 
surrendered himself in  exoneration of the defendant as his bail, and had 
been committed to the public jail, where he remained until discharged 
under the insohent debtors' act, of all of which the plaintiff had notice. 

On the trial, before illartin, J., on the last circuit, the plea was fully 
supported by the evidence, but it appeared that at the time of the sur- 
render and discharge of Eslick the defendant was still sheriff of Onslow. 

The presiding judge informed the jury that if they believed the de- 
fendant elected to hold Eslick in custody as sheriff after the 
arrest, and had notified the plaintiff therebf, that i t  was in  law a (393) 
bar to the action. 

A verdict was returned for the defendant, and the plaintiff appealed. 
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J .  H.  Bryan for pla)inti#. 
No counsel for defendant. 

DANIEL, J., after stating the plea and evidence as above, proceeded: 
I t  is evident that our Legislature intended to allow to bail greater privi- 
leges than were afforded by the common law. By the Act of 1777 (Rev., 
ch. 116, see. 20), a surrender made at any time before final judgment 
against the bail discharges them. The same act allows a surrender to 
be made either in court or to the sheriff in the recess of the court, and 
when the bail pleads a surrender, he should set forth whether the sur- 
render was in  court or to the sheriff, that the plaintiff may know how 
to reply, for if i t  be alleged that the surrender was in  court, the replica- 
tion is nu1 tie1 record: if out of court, the fact is denied, and an issue to 
the jury tendered. The defendant, as bail in  this case, surrendered his 
principal to himself as sheriff, and in the latter character, committed 
him to the common jail of the county. H e  ga17e express notice of all 
these facts to the plaintiff. The defendant had the same privileges as 
any other person who should happen to be bail. H e  had a right as bail 
to surrender his principal to himself as sheriff, in  the recess of the 
court, and notify the plaintiff. The lam, in permitting the sheriff to be 
special bail, did not intend to deprive him of any of the rights which are 
allowed to other bail. Woeful would be the situation of sheriffs in  this 
State if the law was otherwise, for it is a well known fact that they are 
the special bail of a large number of the defendants arrested on writs of 
capias ad respondendurn. After the defendant had confined his prin- 
cipal in  his jail, if an escape had taken place, we can see nothing to 
prevent the plaintiff from maintaining an action for that escape against 
the defendant as sheriff. The principle of law that one who is bail may 

surrender to himself as sheriff is not controverted in any of the 
(394) cases on the subject. I t  appears to be recognized in Davidson v. 

lVIull, 1 Hay., 364, and Tuton v. Sheriff of Wake, 1 Hay., 486. 
I f  the surrender was properly made, and from the finding of the jury 

under the correct charge of the court me think it was, then if the pris- 
oner was discharged illegally, the remedy cannot be by sci. fa., but must 
be by an action of debt, or on the case against the defendant, as sheriff, 
for an  escaDe. Therefore, i t  is unnecessary to consider whether Eslick 
was discharged legally or not, as the plaintiff cannot recorer if the dis- 
charge was improper. 

PER CURIAM. Judgment affirmed. 

Cited: Troy v. Williaimso.iL, 18 N.  C., 263 ; Blue v. Blue, 79 N.  C., 73. 
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DEN EX DEM. THOMAS SOU!FHERLAND ET UX. V. JOHN COX. 

1. A devise to two, but if ','either of them die, leaving no issue, that the whole 
should go to  the survivor," is a good executory devise, and the devisees 
take as tenants in common in fee, with a contingent limitation to each 
of them, of an estate in severalty. 

2. An executory devise in land is not destroyed by a sale under an execution 
against the first devisee. 

3. A sale of the estate of one tenant in common under an execution against 
all, does not divest the estate of the others. 

4. An executory devise has no right of entry until the contingency happens 
upon which his estate vests. 

EJECTMENT, tried a t  WASHINGTON, on the last spring circuit, before 
Swa,in, J .  

On the trial the lessors of the plaintiff claimed under the will of Miles 
Hardy, which was in the following words: "I give and bequeath to my 
son Henry and my daughter Harriet Lee Hardy all the lands I may be 
possessed of at  my death. I t  is, however, my will and intention that if 
either of my children aforesaid, a t  their death, should leave no issue law- 
fully begotten, that the whole of my estate, both real and personal, 
should descend to the survivor, and if they should both die, without,'' 
etc. They then proved that the testator died in  1816, and that in  1819, 
under an  order of the county court of Washington, a partition of the 
land in  dispute, which passed under the will, was made between the 
devisees, by which 199 acres were allotted to each of them, and that 
Henry Hardy died in  1830 without issue, and claimed the title to 
be in the female lessor of the plaintiff, who before her marriage (395) 
was Harriet L. Hardy. The defendant insisted that under the 
will of Miles Hardy his son Henry took an estate in  fee; he objected to 
the partition as being informal, but for reasons which need not be stated. 
H e  claimed title to part of the land in  dispute against both the devisees, 
under an execution issued at  the instance of the officers of Washington 
County Court, whereby the sheriff was commanded to sell the estate of 
both in  the land. But  from the return of the sheriff i t  appeared that the 
estate of Henry only was sold, and by his deed to the purchaser nothing 
but Henry's title was conveyed. The defendant claimed the residue of 
the land under execution sales of Henry Hardy's property, and proved 
that he took possession'of the land i n  dispute after those sales, and had 
continued i t  for more than seven years. Lastly, i t  was objected by the 
defendant that notice to quit had not been given him before the writ 
was sued out. 
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SOUTHERLAND v. Cox. 

His  Honor instructed the jury that the will of Miles Hardy was a 
valid limitation by way of executory devise to Harriet Hardy; that upon 

A 

the death of her brother, without issue, she became entitled to the land 
in  dispute; that if before the death of Henry the interest of Harriet 
was subject to be sold under an execution against her (which his Honor 
did not decide) ; that neither the levy of the sheriff, as set forth in his 
return, nor his deed to the defendant would affect her title; that the 
possession of the defendant was not adverse to the title of the lessors 
of the plaintiff, until Henry's death in 1830, and that her right of entry 
was in  no manner impaired by i t ;  and, finally, that no relation existed 
between the lessors of the plaintiff and the defendant whereby the latter 
was entitled to notice to quit. 

A verdict was returned for the plaintiff, and the defendant appealed. 

Gaston for defendant.  
B a d g e ~ ' c o n t m .  

DANIEL, J., after stating the cage, proceeded: The first question for 
us to decide is whether Harriet Lee Hardy, who married Souther- 

(398) land, took the land in question under the will of her father, Niles 
Hardy, by way of executory devise. Executory devises have gen- 

erally been distinguished into three kinds: two relative to real, and one 
to personal estate. An instance of the first kind is one where the devisor 
gives the fee, but upon some contingency that disposition is qualified, and 
an estate limited on that contingency, as where a testator devised to B., 
his son, in fee, but if he died without issue, living A., then to A. in fee. 
I t  was held that B. took a vested fee simple, and that the limitation over 
to A. was good as an executory dexise, to take effect upon B.'s dying 
without issue in  the lifetime of A. Fells  v .  Brown,  Cro. J., 590; 1 Eq. 
Ca. Ab., 187. Again, where a testator devised lands to his son B. in fee, 
and other lands to his son C. in fee, with a proviso that if either of them 
should die before they should be married, or before they should attain 
the age of 21 years, or without issue of their bodies, then he gave all the 
lands which he had given to such of his sons, so dying, etc., unto the one 
who should survive: I t  was held that the sons took in fee, subject to 
a limitation to the survivor, in  case either died unmarried or under the 
age of 21 years, without issue. H a n b u ~ y  v. Cockerell, Fearne, 396. 
According to these authorities, it appears to me that Henry Hardy was a 
tenant i n  common in  fee of the lands in question, with a contingent 
limitation to his sister Harriet, and she held the-same estate with a con- 
tingent limitation to her brother Henry. The testator, by his will, says, 
"If either of my children aforesaid, a t  their death, should leave no issue 
lawfully begotten, that the whole of my estate, both real and personal, 
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should descend to the survivor." Here the event must necessarily 
happen, if eTTer, within a life in being, and immediately on the death of 
a person in  being at  the time of making the mill, and the survivor is 
entitled to take, by way of an executory devise, the whole estate in the 
land. The event on which the contingent limitation was limited must 
necessarily take place within the period fixed by law for executory 
devises to vest; the event has taken place, Henry has died, leaving 
no issue lawfully begotten "at his death," and Harriet, as sur- (397) 
vivor, on that event had a vested estate in  fee simple in the whole 
of the land. As Henry, by the will of his father, had a base fee in  the 
land, on which estate there was created by the will an executory devise 
to his sister, no conveyance which he could have made in  his lifetime 
would have destroyed that executory devise, so neither will it be affected 
by an execution sale, and a deed from the sheriff to the purchaser. I t  
is a rule that an executory devise cannot be prevented or destroyed by 
any alteration whatever in  the estate out of which or after which i t  is 
limited. Bornilly v. J m e s ,  1 Eng. C. L. R., 379. 

The second objection made by the defendant is altogether immaterial 
in this case. Harriet, on the death of her brother without issue, was 
entitled to the whole land, and whether partition was or was not made 
does not affect the case. I f  a regular and legal partition had been made, 
and the defendant had purchased Henry's share, then Harriet's right of 
entry into that part would not have accrued until the death of Henry, 
which was in  the year 1830. If no partition was made, then the defend- 
ant, after his purchase, was tenant in common with Harriet, and his 
possession was the possession of both. The third objection has no force 
in i t ;  the sale under the execution, at the instance of the officers of the 
court, against Henry and Harriet Hardy, being of the estate of Henry 
alone, as appears by the return of the sheriff and the recitals i n  his deed 
to the purchaser. Harriet's estate in the undivided moiety of the lands 
which had belonged to Henry never vested until the year 1830, her right 
of entry as to that part did not arise before that time, and she is entitled 
at least to recover that moiety. But did the sheriff's deed pass her 
undivided moiety? I think the estate which Henry Hardy had, passed 
by the sheriff's deed, and that the deed conveyed nothing in  Harriet's 
share, nor is it color of title as against her. 

The fourth objection is without weight, as the defendant (provided 
the sheriff's deed did not convey the moiety belonging to Harriet) 
was tenant in common with Harriet, and a posse&in of one ten- (398) 
ant in  common is, in contemplation of law, the possession of all 
the tenants in  common, and is so considered untilsomething shall evince 
an actual ouster, and nothing of that kind appears in  this-case; a bare 
perception of the profits for so short a space of time as the defendant 
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has had the possession is not sufficient evidence of an actual ouster. 
Henry died in the year 1830; his interest under the executory devise 
did not vest in his sister until that time, and this action was brought in 
a short time thereafter; the entry of Harriet is not barred by the act of 
limitations. The fifth objection will not avail the defendant. There 
was not any such relation between the lessors of the plaintiff and defend- 
ant as required a notice to quit. 

PER CURIAM. Judgment affirmed. 

Cited: Knight v. Leak, 19 N.  C., 136; Rowland v. Rowlawd, 93 N. C., 
217; Flemin,g v. Illotz, 187 N. C., 594. 

JAMES LUCAS v. PATSEY WASSON AND JOHN HARDIN. 

Joint tenants of a chattel have equal rights to its possession, and cannot 
maintain trover against each other unless the joint property is destroyed. 
But a disposition of a perishable article by one joint tenant, which pre- 
vents the other from recovering it, is equivalent to its destruction. 

TROVER. Plea-mot guilty, and on the trial before S w u h ,  J., at  
RUTHERFORD, on the last circuit, the case was, that the plaintiff and the 
defendant Wasson were joint owners of a quantity of cotton; that the 
defendant Hardin, by the directions of the defendant Wasson, carried 
the cotton away and disposed of it in some place not known. His Honor 
instructed the jury that if they were satisfied that the cotton was re- 
moved by the defendants entirely beyond the reach and control of the 
plaintiff, so as to be wholly lost to him, it was such a destruction of the 
property as would entitle him to recover. 

A verdict was returned for the plaintiff, and the defendants 
(399) appealed. 

No coumel for either party. 

DANIEL, J. One tenant in common of a personal chattel has as much 
right to the possession of it as the other; therefore, one tenant in common 
cannot maintain trespass or trover against his cotenant without showing 
that the cotenant has destroyed the joint property. Bt. John, v. B ta f ib  
k g ,  2 John. R., 468. I t  is not sufficient to show that the defendant 
took forcible possession of the chattel and carried i t  away. Heath v. 
Hubbard, 4 East, 121, or that he changed its form by applying it to the 
use i t  was intended for. Pemings  v. CTreefiville, 1 Taunt., 241. I n  the 
present case it was in evidence that the defendant Wasson did not retain 
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the possession of the cotton, but caused i t  to be sent off by the other 
defendant to a place unknown to the plaintiff, so that as to him i t  is 
wholly lost, and from its nature, must be destroyed as far  as 
his interest in i t  is concerned. We think the charge of the judge was 
correct, and the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Cole v. Terry, 19 N. C., 254; Bower v. Latham, 23 N. C., 
275; Guyther v. Pattijohm, 28 N.  C., 389; Weeks v. Weeks, 40 N. C., 
119; Moove v. Love, 48 N. C., 222; Grim v. Wicker, 80 N. C., 344; 8. W. 
McCoy, 89 N.  C., 468; Newby v. Harrell, 99 N. C., 156; Moore v. Eure, 
101 N. C., 15;  WalZer v. BozuEmg, 108 N.  C., 294; Thompson v. Silver- 
thome, 142 N.  C., 14;  Doyle v. Bush, 1'71 N.  C., 12. 

LOVET MERRITT ET UX. V. WILLIAM WINDLEY. 

1. An assent to a legacy by an executor may be presumed from his holding 
the legacy for five years, claiming it as next of kin to the legatee, and 
selling it as his own. 

I 2. An assent to a legacy of a slave by the executor of a will made by a feme 
covert under a power does not vest the legal title in the legatee. 

I 3. And this, although the trustee in the marriage articles be also the executor, 
unless he assent by deed or by actual delivery. 

DETINUE for a slave, and upon the general issue pleaded, the cause was 
tried before Martin, J., at B~AUFORT, on the last spring circuit. The 
slave in dispute was formerly the property of one Dorcas Campbell, and 
upon her marriage with one John Chapman was, with the rest of her 
estate, conveyed to one William Worley, i n  trust for her sole and sepa- 
rate use, with a power to dispose thereof by any writing in  the 
nature of a last will, attested in a prescribed manner. I n  the (400) 
year 1822 Mrs. Chapman duly made an appointment, and thereby 
gave the slave in dispute to the wife of the plaintiff; she appointed 
Worley executor of her will, who proved it. I n  1827 Worley conveyed 
this slave to a trustee to secure the payment of his own debts. On the 
trial, to prove an assent to the legacy by Worley, the plaintiff offered 
testimony that Worley had written to him, at  his residence in  Georgia, to 
come after the slave; on the other side, proof was made to repel this 
assent, and especially that the letter was written after the conveyance 
by Worley to secure his creditors, and that he had, when he made that 
conveyance, declared that the slave was his, as the appointee, and all her 
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family had been killed by the Indians, and that he was her next of kin. 
After the conveyance made by Worley to secure his debts, he had sold 
the slave to the defendant, and he being released, swore that he never 
had assented to the legacy to the plaintiff's wife. 

His  Honor instructed the jury that the legal title to a chattel be- 
queathed was in  the executor; that an assent to the legacy was the 
transfer of that legal title to the legatee; that to constitute such assent, 
the executor must manifest an intent to part with his title in favor of 
the legatee; that this intent might be manifested by words or acts; that 
slight circumstances mere, in some cases, sufficient for that purpose; 
that the executor saying that the slave belonged to the legatee, and that 
he had written to him to that effect, would in  law be an assent, unless 
at  the time of making those declarations the slave had been sold to the 
defendant, who was then holding him adversely; that if the executor 
had sold the slave, no assent which he could give would vest the title in 
the legatee; and as to the declarations of the executor, when about to 
convey the property as above stated, the judge stated i t  in the form of 
an interrogatory, and asked the jury whether that declaration mani- 
fested an intent to part with, or that he had parted with, the legal title. 

I n  submission to this opinion, the plaintiff suffered a nonsuit, and 
appealed. 

(401) Gmton for plaintif. 
J. H. Bryan contra,. 

DANIEL, J., after stating the principal facts as above set forth, pro- 
ceeded as follows : 

Whether the executor had assented to the legacy, so as to enable the 
plaintiffs to maintain their action, was a question submitted to the jury. 
The judge correctly stated in his charge that "the executor must mani- 
fest an intent to part with the legal title in favor of the legatee; this 
intent might be manifested either by words or acts; that slight circum- 
stances were i n  some cases sufficient for that purpose." But in com- 
menting on the declarations of the executor, proved to have been just 
before he executed the deed for the benefit of his creditors, the judge 
stated it to the jury in  the form of a question, "Did such a declaration 
manifest an intent to part with, or that he had parted with, the legal 
title?" Instead of charging in that manner, we think he should have 
told the jury that the length of time which had elapsed from the probate 
of the will to the period when the executor stated that he held the slaves 
as next of kin to the legatees, taken in  connection with the fact of his 
selling them, claiming to be the owner, was sufficient evidence, if they 
believed it, to authorize them to find that an assent had been given by 
the executor. 
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There is another point apparent in the case which renders i t  improper 
to send the case back for a new trial, as the plaintiffs clearly have no 
right to recover in  a court of law, if all the points made in  i t  were 
determined in  their favor. Dorcas Chapman had, by the settlement, 
only an equitable interest in the slave. The power only enabled her, 
"by writing in the nature of a will, or other writing duly attested," to ' 

make an appointee to take that equitable interest which she herself had 
by virtue of the settlement. The legal estate remained in  the trustee 
until the sale made by him to the defendant. Whether the plaintiffs can 
recover the slave in a court of equity is not for us now to deter- 
mine. (402) 

Although the testatrix appointed an executor, and he had the 
will admitted to probate in  the county court, which by law he ought to 
have done, yet that did not displace the legal title in the slave and place 
i t  in the executor. The legal title remained in the trustee, and as the 
testatrix had only the equitable estate, she, by her will, could not invest 
her executor with any other interest than she 'had herself. The assent 
of such an executor trahsfers no title. The circunlstances of the testa- 
trix making Worsley, who was the trustee in the settlement, also her 
executor, does not alter the case; he still held the slave as trustee, and as 
such, an assent would not pass him to the plaintiff; the law would not 
divest the trustee of the legal title, unless he had made an actual deliv- 
ery, or had executed a bill of sale to the plaintiff, which was never done. 
A writing,in the nature of a will by a feme covert, under a powel-, is 
not a proper will, for she cannot make a mill by the rules of law, but in 
equity it is an appointment, and the appointee takes under the power, 
coupled with the writing. We think the plaintiffs in this case have no 
title at law, and therefore the judgment must be affirmed. 

PER CURIAM. Judgment affirmed. 

Cited:  Jones v. Stromg, 28 N. C., 368. 

ANGUS MORRISON v. ALEXANDER MORRISON, ADMIXISTRATOR. 

I n  debt upon simple contract, a replication of a new promise within three 
years is no answer to a plea of the act of limitations. 

DEBT, upon an unsealed engagement of the defendant's intestate, to 
convey to the plaintiff a tract of land. Plea-the Act of 1814 (Rev., ch. 
879), requiring actions of debt, grounded upon any lending or contract 
without specialty, to be brought within three years next after the cause 
of action. 
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On the trial at  MOORE, on the last spring circuit, before Norwood, J., 
the plaintiff's action being barred by the above recited act, he 

(403) offered evidence of an acknowledgment of the debt by the intestate 
within three years, and his Honor instructed the jury that if they 

were satisfied that the intestate had acknowledged the debt within three 
' years, the plaintiff's action was not barred. 

A verdict was returned for the plaintiff, and the defendant appealed. 

Mendenhall for plainti f .  
N o  counsel for defendant. 1 

DANIEL, J., after stating the case, proceeded as follows: What would 
be our opinion if the evidence had amounted to an acknowledgment of a 
subsisting debt by the defendant's intestate, and the action had been 
brought on that acknowledgment instead of the original contract, we are 
not called on to say. But  i t  is sufficient in the present case to say that 
the action is not founded on any subsequent acknowledgment of indebted- 
ness, or promise to pay, or to settle a debt by the defendant's intestate, 
but i t  is brought on the original contract. The action of debt being 
founded on the original contract, the plea of the act of limitations is - 
a bar. The replication that the defendant's intestate promised to pay 
the debt within three years next before the time of suing out the writ is 
not good. I n  actions of assumpsit, where the plaintiff replies to a plea 
of the statute of limitations. a promise made bv the defendant within , L 

three years next before suing out the writ, the action is now said to be 
on the new promise, and the recovery is effected on that, and not on the 
original promise; and the moral obligation resting on the defendant to 
pay the old debt is the consideration to support the action on the new 
promise. However the law may be on this question, we give no opinion, 
namely, whether in  assumpsit the recovery is on the new promise, or 
whether the new promise removes the statute, and the recovery is had on 
the original promise. I n  the case of A'Court v. Cross, 11 Eng. C. L. 

Rep., 124, Best, C. J., commenting on the statute 2 1  Jas.  I, ob- 
(404) serves that the "statute says that actions on the case, account, 

trespass, debt, detinue, and replevin shall be brought within six 
years after the cause of action, and not after. I n  all of them, except 
assumpsit, the six years commences from the moment there is a cause 
of action, and that time cannot be enlarged by any acknowledgment. \ 

But in assumpsit i t  has been holden, that although six have elapsed 
since the debt was contracted, if the debtor promises to pay i t  within 
six years, he cannot avail himself of this statute-because this promise, 
founded on a moral consideration, is a new cause of action." The same 
learned judge then proceeds and remarks that in  assumpsit the plaintiff 
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should declare on the new promise, for the old one was barred by the 
statute. According to this authority, i t  is evident that the judge below 
was mistaken in  informing the jury that a new promise or acknowledg- 
ment of the debt would take this case out of the act of limitations; this 
action is not brought on the debt arising under the new promise, but i t  
is brought on the original contract, and the action on that was barred 
by the act of limitations at  the time the writ was issued. We think the 
judgment must be reversed, and a new trial granted. 

PER CURIAM. Judgment reversed. 

Cited: Wagstaf v. Smith, 39 N.  C., 4 ;  Thompson v. Gilreath, 48 
N. C., 495; Bramock v. Bushinell, 49 N. C., 34; Hewbett v. Scherd,  
82 N. C., 235. 

DEN EX DEM. OF MARTHA JONES v. REBECCA RUFFIN. 

1. Where A. conveyed his estate to a trustee to secure B., his surety, who 
agreed to purchase the estate at  a sale by the trustee, and upon a resale, 
after indemnifying himself, to hold the surplus for C., another creditor of 
A.:  I t  was held that a conveyance by B.  of the surplus to satisfy C. was 
not voluntary, and fraudulent as to his creditors. although there was no 

. written memorandum of thf agreement between him and A. 

2. A registration of a deed of trust made upon proof of its execution by an 
attesting witness, who was interested under it, is valid. 

3. A pecuniary consideration mentioned in the first part of a deed of bargain 
and sale extends to any land conveyed in the deed to the person who paid 
that consideration. 

EJECTMENT, tried before Norwood, J., a t  HALIFAX, on the last (405) 
circuit. 

The lessor of the plaintiff claimed under the following deed : 
"This indenture, made, etc., between James Grant and Eli  B. Whit- 

aker, witnesseth: that the said J. G., for and in  consideration of the sum 
of $12,000 to him i n  hand paid by the said E. B. W., the receipt, etc., 
hath bargained and sold, etc., unto the said E .  B. W., his heirs and 
assigns forever, all the land which I am seized and possessed of (describ- 
ing other lands not in dispute) ; also, the followipg negro slaves, etc., to 
have and to hold the said property to him the said E. B. W., his heirs 
and assigns forever; and the said James Grant doth, etc. (then followed 
a covenant for quiet enjoyment) ; also, I further convey unto him, the 
said E. B. W., his heirs, etc., a certain tract of land lying, etc. (describ- 
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ing the land in dispute), which land I purchased at  the trust sale of 
Thomas Bustin, the said land to go to satisfy in full a certain power of 
attorney by me held in favor of Martha Jones, and the balance, if any, 
to be applied to another power of attorney in  favor of Fanning Jones. 
The first-named property in trust for the following purposes;" then 
followed a declaration of trust in  favor of sundry of Grant's creditors 
and directions to the trustee as to the mode of selling, which are not 
material. 

This deed was proved before his Honor, Daniel, J., by one William 
Bustin, an attesting witness, and was registered within six months. The 
defendant objected to the reading of the deed, and offered to prove that 
the witness upon whose testimony i t  was ordered to be registered was a 
creditor who was secured by it, but his Honor held the probate to be 
sufficient, and the deed was read. 

The defendant then objected that the legal title to the land in dispute 
(that mentioned in the deed as bought of Thomas Bustin), did not pass 
to the trustee, Whitaker, because no consideration was expressed in the 
deed upon which a use arose as to it. But his Honor, thinking the 
consideration of $12,000 extended to all the land mentioned in  the deed, 

overruled the objection. A verdict mas then taken for the plain- 
(406) tiff, subject to the opinion of the court upon the following case: 

Thomas Bustin being largely indebted, applied to Grant, the 
bargainor in the above deed, to be his surety, who consented, upon condi- 
tion that Bustin would convey all his pjoperty to a trustee for his 
security, which was accordingly done. At the time of making this con- 
veyance, Bustin mas the executor of his mother, and had wasted the 
assets, and Martha and Fanning Jones, two of the legatees, had given 
Grant powers of attorney to collect their legacies. Bustin being insol- 
vent, a sale of his property was advertised for the purpose of indemnify- 
ing Grant. Before this sale, Grant knowing Bustin to be insolvent, 
agreed with him that he, Grant, should purchase all the property, and 
if, upon a resale of it, anything remained after paying the debts for 
which Grant was surety, i t  should be applied to the payment of the 
debts due Martha and Fanning Jones. I n  pursuance of this agreement, 
Grant bought the whole of Bustin's property, and after fully indemnify- 
ing himself, the land in dispute remained in  his hands unsold. After- 
wards, Grant became insolvent, and executed the deed to Whitaker for 
the purpose of securing his debts; at its date he had collected nothing 
from Bustin, and was pot indebted to either Martha or Fanning Jones, 
but conveyed the land in dispute for the purposes mentioned in  the deed, 
in execution of his agreement with Bustin, by which he felt himself 
morally bound. The defendant claimed under an execution sale of 
Grant's property. I f  these facts made Grant's deed to Whitaker fraudu- 
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lent, then the verdict was to be set aside, and a nonsuit entered; other- 
wise, judgment was to be rendered for the plaintiff. His Honor being 
of opinion for the plaintiff, judgment was entered upon the verdict, and 
the defendant appealed. 

Gaston and Devemux for defendmt.  
Badger contra.. 

RUFFIN, J. The principal question is whether the deed from Grant 
is void against his creditors as being, in reference to this tract of land, 
voluntary; for if it be gratuitous, it is of course fraudulent. The 
morality of the case is certainly with the plaintiff, and has been (407) 
so admitted, for no imputation of actual fraud is made. 

I think the deed may be supported upon the ground of a valuable 
consideration. Bustin had a resulting trust in the estates, after the 
satisfaction of Grant's claims, which was of value, as is proved by the 
proceeds of the ultimate sales being more than sufficient to satisfy those 
claims. Grant and he treat for that interest, and if the former had 
agreed then to pay Bustin a certain sum for it, the promise would have 
been obligatory, although it formed part of the agreement that Grant 
should take his title under a sale by the trustee; and upon that sale the 
estates were bought at a sum less than Grant's demands. After such a 
contract, Bustin would have no interest to make him look out for pur- 
chasers, or to endeavor to raise the money himself, and it would be a 
complete fraud on him, did it not bind Grant. I t  is the same thing as 
agreeing to pay Bustin a price, for Grant, as the agent of another 
creditor, to agree that the value of the resulting interest, to be ascer- 
tained by a resale, should be applied in discharge of the debt of that 
creditor, whose agent he was. I t  seems to me that the question is a plain 
one, when viewed in this light, and that it is only embarrassed by con- 
sidering the conveyance to Grant by the trustee as the only evidence of 
the contract of purchase. Whereas that is only the mode of executing 
the contract and getting the title into Grant. I t  might create a diffi- 
culty in proving the real contract if it were denied upon a bill founded 
on i t ;  but if it were admitted by the defendant, I think a court of equity 
would certainly establish it as a sale of the resulting trust of Bustin; 
and upon a question of fraud, the objection to receiving par01 evidence 
does not arise, when the party bound by the agreemelit has acted on i t  in 
good faith. I conceive that Grant in his own right agreed to give the 
true value of the estates for them, though at the sale then to be had, he 
might bid them off for less, and as agent he agreed to receive as payment 
to the Joneses the excess of the value above his own claims. I t  is 
like a purchase from a defendant in execution at a certain price, (408) 
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with a further agreement, that in  order to complete the title and make 
i t  good against other execution creditors, the sheriff's sale shall take 
place, and the purchaser buy at it. 

Suppose in this case that Jones sued Bustin on the original debt, 
is not the latter entitled to credit for the value of the estate conveyed to 
Jones? And if so much of Jones' debt be discharged by the conveyance, 
how is it voluntary? The case of Williams v. Howwd,  3 Mur., 74, is 
much like this, as between Grant and Bustin, and if Grant was bound to 
Bustin, i t  is the same, as a consideration for the deed, as if he was bound 
to Jones, though I think there was an obligation to both. 

The conveyance of all the estates being to the same trustee, from whom 
the consideration mentioned in  the beginning of the deed moved, that 
consideration extends to the whole, especially when the words "also 1 
further convey," connected with the grant of this tract, are taken in. 

The objection to the probate has been abandoned in the argument, 
and, therefore, upon the whole case I think the judgment must be 
affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: McKinnom v. McLean, 19 n'. C., 85; Holrnes v. Mavshall, 72 
N. C., 41. 

CYRUS STOWE AND JOHN WHITTIER V. THE BANK OF CAPE FEAR. 

In an action by the holders of a bill of exchange against a bank for not giving 
the drawer notice of a nonpayment by the acceptor, the fact of the 
drawer's insolvency may be estimated by the jury in assessing the amount 
of damages. 

ASSUMPSIT, and upon the general issue pleaded the case was as follows : 
The plaintiffs had a bill of exchange drawn by a person resident in  

Wilmington, upon a house in Fayetteville, which they sent to the Branch 
Bank of Cape Fear at  the latter place for collection. At the time 

(409) the bill was due the parties to i t  were insolvent, and the office at  
Fayetteville neglected to notify the drawer of its nonpayment. 

The plaintiffs inkisted that they had a right to recover the amount of 
the bill, but his Honor, iiorwood, J., informed the jury that in estimat- 
ing the damages of the plaintiffs they ought to take into consideration 
the insolvency of the parties to it. 
d verdict was returned for the plaintiffs with nominal damages, and 

they appealed. 
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Gastort for plaintiffs. 
Badger contra. 

DANIEL, J. The plaintiffs left with the bank a bill of exchange for 
collection when i t  should become due, and if i t  should not be paid a t  
maturity to notify,the drawer thereof. This action is brought to recover 
damages for a breach of promise, in  neglecting to demand payment and 
giving notice of nonpayment to the drawer, by means of which neglect 
the latter was discharged from his liability. There is no doubt but that 
the bank is liable to the plaintiffs as any other agent or bailee would 
have been, but it is liable in no other way. The plaintiffs are entitled to 
recover such damages as they have sustained by the defendant's breach of 
promise. The amount of the bill of exchange is not the criterion to 
govern the jury in assessing them, unless i t  appears that the plaintiffs 
had lost that amount of money by the misconduct of the defendant. The 
evidence that the drawer was insolvent was proper to be left to the jury. 
I f  i t  was probable that the drawer would again become solvent, by any 
chances or means whatever, the plaintiffs should have offered such testi- 
mony to the jury for the purpose of enhancing the damages. I think the 
judge was correct in  his charge, and the case was properly decided. The 
judgment below must be affirmed. 

RUFBIN, J. There being no special contract proved, i t  must be (410) 
taken to be such an one as the law infers from the circumstances, 
which seems reasonably to be to pay to the plaintiffs the loss arising from 
the failure of the defendant to perform any act agreed to be done. I t  is 
the ordinary case of an agency undertaken, and the actual damage is the 
measure commm to this and other cases. Policy requires a different 
rule in  certain cases of public employments, because of the opportunities 
on the one part for the concealment of the misfeasance, and the difficulty 
of obtaining proof of the actual fact on the other. Hence arises the lia- 
bility of carrie~s,  and hence the statute gives debt against the sheriff for 
an  escape. But those reasons do not extend to an undertaking of this 
sort. I t  may be more than ordinarily difficult for the jury to ascertain 
the loss, but that does not authorize the court arbitrarily to fix i t  in all 
cases at  the greatest possible amount. And the difficulty here is not 
greater than in  many other cases of like agencies, as if an attorney neg- 
lect to sue an insolvent party to a note. I t  is not like the contract of an 
endorser or drawer of a bill; that is, to pay the debt if. notice be given; if 
no notice, he pays nothing. But I believe this has not been applied 
beyond the parties, and as to t.hem i t  is founded on the special agreement. 
No precedent of such an action has been cited or found by the Court, and 
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we cannot make one without altering what has been generally considered 
the established law of principal and agent. I f  the bank be liable at all, 
we think the Superior Court adopted the proper rule for assessing the 
damages, and the judgment is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Bank v. l i e n a n ,  76 S. C., 345. 

LIVINGSTON ISBELL v. SALATHIEL STONE. 

Where judgment is rendered in the court below upon a case agreed, which is 
defectively stated, it will be reversed upon appeal. 

THIS was an action on the case against the defendant, as sheriff of 
Stokes, for making a false return to an execution which issued at 

(411) the instance of the plaintiff against one W. H. S. The record 
certified to this Court contained no entry of any pleas by the de- 

fendant. 
On the fall circuit of 1831 a case agreed was submitted to Daniel ,  J., 

who gave judgment for the defendant, and the plaintiff appealed. I t  is 
not thought to be necessary to state the facts se t  forth in the case. 

X o  counsel for e i ther  party .  

DANIEL, J. The case agreed by the parties is so imperfectly made up 
that we deem it improper to give an opinion upon the points made in it. 
Tf we should come to the conclusion that the plaintiff was entitled to a 
judgment, the case states no sum for which i t  should be entered. We 
cannot say that the slave concerning whom i t  is alleged the defendant 
made a false return is worth the sum claimed by the plaintiff. There is 
no verdict of the jury; no sum of money agreed by the parties that the 
judgment should be entered up for in case the plaintiff should be entitled 
to recover. The case is imperfect i n  another respect; i t  states that Stults 
and Hauser contracted with Wm. H. Sheppard for the slave in the 
county of Surry, but does not state whether the contract was then exe- 
cuted, by a delivery of the slave, or whether there was a bill of sale given 
in  Surry, or whether the contract was barely executory. For these de- 
fects we think the 'judgment should be reversed and the case remanded. 

PER CERIAM. Judgment reversed. 

Cited: Brown v. K y l e ,  47 N. C., 444. 
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DEN EX DEM. THIRZA HATCH v. HENRY W. THOXPSON. 

1. A deed to the children of A., reserving to him the use and benefit of the 
land, vestsin him an estate for life. 

2. A consideration of blood appearing upon a deed, inoperative as a bargain 
and sale, will make it inure as a covenant to stand seized. 

3. One tenant in common may declare for all the joint estate, and recover his 
proportion. 

THIS was an ejectment on the several demises of f i ~ e  persons as tenants 
in  common, tried on the last circuit, before Btrange, J., a t  ONSLOW. 

I t  did not appear how all the lessors of the plaintiff claimed 
title, but the plaintiff declared for one hundred and thirty acres (412) ' 

of land, part of a tract of six hundred and forty acres, of which 
one Abner Battle and three others had been tenants in  common. The 
plaintiff attempted to prove a partition between Battle and his co-tenants, 
but failed. Battle devised his land to his wife for life, with a remainder 
to his daughter Susannah, who married one Lot Humphreys. Hum- 
p h r e y ~  and wife, in the year 1808 executed the following deed to their 
daughter Thirza, one of the lessors of the plaintiff: 

"To all people, etc., know ye that we, Lot Humphreys and Susannah, 
his wife, for and in consideration of the love, good will and affection 
which we have and do bear towards our loving daughter Thirza, have 
given and granted to the heirs of her body, on the terms hereinafter 
particularly described, a certain tract of land which, etc. (setting out 
the above devises and descents and the boundaries of the land);  and 
by these presents do give and grant freely the above-described and 
descended land, containing one hundred and thirty acres, to the said 
Thirza's body heirs, reserving particularly the use and benefit of said 
gifted land to said Thirza, discretionary in herself, whether or not, 
during her natural life, but should said Thirza Humphreys die, with- 
out leaving living heirs of her body, then the above gifted land shall 
return to her whole blooded brothers and sisters." 

The defendant objected that Thirza Humphreys took nothing under I 

this deed, but if she did, then he objected that as she had not declared 
as a tenant in common, with other cotenants of Abner Battle, and as the 
deed covered land held by him in common with others, she only acquired 
by the deed a right to Abner's undivided interest in  the land described 
in the declaration, and could not therefore execute a lease which would 
enable her lessor to maintain this action. His Honor, however, thought . 
that the deed from Humphreys and wife to Thirza took effect as a 
covenant to stand seized for her use either for life or in  fee, and that 
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i t  enabled her to make a lease of the one hundred and thirty acres, 
which would be good against all the world but her co-tenants. 

-(413) A verdict was returned for the plaintiff, and the defendant 
appealed. 

J .  H.  B r y a n  for defenda,nt. 
Gastora contra. 

DANIEL, J. Whether the deed accompanying the case is good as a 
covenant to stand seized is the first question to be determined. Uses 
may be raised upon what is called a good consideration, which is that of 
blood or marriage. Conveyances raising uses upon a good considera- 
tion are termed covenants to stand seized. The consideration of blood 
causes the operation of the conveyance. The words cowenmt t o  stand 
seized are therefore not essential to its validity. A conveyance i n  the 
form of, but void as a grant, feoflment or release, may still take effect 
as a covenant to stand seized. I f  the consideration appear, though i t  
be not particularly expressed, yet i t  is sufficient to raise a use. There- 
fore, if a man covenant to stand seized to the use of his wife, son, or 
cousin, without saying in  consideration of the natural love which he 
bears towards them, the covenant will raise the use. M i l b o m  v. Ximp- 
son, 2 Wils., 22; Bedell's case, 7 Go., 40; 2 Saun., 80, 81. A feme 
covert can stand seized to a use. 1 Saun., 56. I n  the case before us, 
Humphreys and wife in  the deed express'the consideration to be for the 
love and good will which they had for their daughter, Thirza Hatch. 
This consideration raised a use to her at  least for life, by that part of 
the conveyance which follows, "reserving particularly the use and 
benefit of said gifted lands to the said Thirza, discretionary in  herself, 
whether or not, during her natural life, but should said Thirza die, 
without leaving living heirs of her body, then the above lands to return," 
etc. The statute of uses executed the possession to the use, and the legal 
estate is as extensive as the use. I t  is unnecessary at present to de- 
termine whether the conveyance would be a good covenant to stand 

seized to the use of Thirza in  fee tail, which by the Act of 1784 
1 (414) (Rev., ch. 204), would be converted into a fee simple. As to the 

second question, we have aIways understood that one tenant in  
common may bring an ejectment, declaring upon a several devise of the 
whole tract of land, and recover possession of such an undivided por- 
tion of it as he proved title to on the trial. Whether the lessor of the 
plaintiff had been seven years in  the adverse possession of the one hun- 
dred and thirty acres, under the deed from Humphreys and wife, so as 
to ripen her possession into a good title to the whole tract of land, does 
not appear; but from what does appear in the case, she is entitled to 
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recover the undivided one-fourth part of the one hundred and thirty 
acres of land mentioned in  the declaration, and for that portion the 
judgment below is affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: Bmce v. Fwcett, 49 N. C., 393; Exum v. Lynch, 188 N. C., 
396. 

DEN EX DEM. WILLIAM G. MHOON v. JOHN DRIZZ,LE. 

Where the owner of land agreed that A. should cultivate it during his life, or 
as long as he pleased, with a restriction as to a sale of i t :  Held, by 
HENDERSON, C. J., and DANIEL, J., that a tenancy at will was created, and 
that the estate might be determined by either party. By RUFFIN, J., 
that no estate vested in A. . 

EJECTMENT, tried on the fall circuit of 1831, before Martin, J., at 
BERTIE. 

The plaintiff claimed under a judgment and execution against the 
heirs of one William Maer, and having made out his case, the defendant 
produced and proved the following deed : 

"Articles of agreement entered into between William Maer and John 
Drizzle, both of, etc., witnesseth: that the said William Maer does agree 
on his part to let the said Drizzle tend, use and occupy a certain field in 
the low-grounds (then followed a description of the land), being the 
field he, the said Drizzle, has now i n  possession, during his natural life, 
or so long as the said Drizzle may wish to tend i t  himself, and no longer. 
I n  consideration of which the said John Drizzle does agree on his part 

, to clear and get under cultivation as much of said land, between, etc. 
(describing the land to be cleared) as he conveniently can, and i t  
is understood by both parties that if the said Drizzle should at  (415) 
any time hereafter decline tending said land himself, that he shall 
have no right to rent, lease, or in  any manner whatever put i t  in  the 
possession of any other person, but at  the time of so declining to use i t  
himself i t  shall return to him, the said Maer, or in  case of his death, 
to his estate. 

"In witness whereof, we have hereunto set our hands and seals, this 
20 December, A.D. 1813. 

"W. MAER, (L. S.) 
('Witnesses : "JOHN DRIZZLE. (L. S.) 

"HENRY BATES, 
"A. COPELAND." 
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At the time the defendant took ~ossession, a small field of about ten 
acres was cleared; since that time he had cleared about sixty acres, and 
had continued the possession from the date of the above instrument up 
to the trial. 

His  Honor instructed the jury that the obligation produced by the 
defendant was, upon its face, voluntary; that a valuable consideration 
purported either a present or future advantage to the grantor or a pres- 
ent or future loss to the grantee; that the instrument under which the 
defendant claimed puporied neither; that the  stipulation that the de- 
fendant should clear land, " i f  convenient," imposed no obligation upon 
him, but left i t  simply as a matter of choice whether he should or should 
not clear more land. 

The jury returned a verdict for the  lai in tiff, and the defendant 
appealed. 

Badger  for defendant.  
Gaston, Iredel l ,  amd Hogg  contra. 

DANIEL, J. The defendant contends that he has a life estate by virtue 
of the deed executed by Maer to him. I f  the deed can be considered as . 
a feoffment a t  common law, and the defendant entered under it, yet if 
there was no livery of seizin made to him, he would only be tenant at  
will. (Lit., see. 70; 1 Thomas7 Coke, 637.) I f  the declaration on the 
face of the deed that the defendant was then i n  possession, coupled with 
the fact that the deed is subscribed by witnesses, would authorize an 

inference (which I think i t  does not) that livery of seizin had 
(416) been made, yet as the conveyance is without any consideration or 

any use declared, a use would be raised to the feoffer, since the 
statute of quk amptores ( 1  Saun., 62))  and the possession would be 
executed to the use by the statute of uses. Maer would, in  that event, . 
have the freehold estate, and the defendant be his tenant at  will. Again, 
if the deed is viewed as a lease, i t  must be considered as a lease at  will. 
"It is regularly true," says Lord Coke, "that every lease at  will must in  
law be a t  the will of both parties, and, therefore, when the lease is made, 
to have and to hold at the will of the lessor, the lease implieth i t  to be 
at  the will of the lessee also, for i t  cannot be only at  the will of the 
lessor, but i t  must be at  the will of the lessee also. And so i t  is when 
the lease is made to have and to hold at  the will of the lessee, that must 
be at  the will of the lessor." . ( I  Thomas' Coke, 637.) The defendant 
had a right to put an end to his tenancy whenever he pleased, and Maer 
had the same right. 

I f  the defendant was tenant at  will of the land by a par01 lease, before 
the date of the deed, as no consideration was paid, or intended to be 
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paid, and no use declared, the deed, operating as a release, cannot enlarge 
the estate so as to give a life estate to the defendant; a release for life 
on such an  interest would, since the statute quia em$o.res, only raise a 
use to Maer in  the same manner as would a feoffment without considera- 
tion (Loyd v. Spillet, 2 Atk., 148; 2 Doug., 745, note), which use would 
in  like manner have the possession drawn to i t  by the statute of uses. 
So, in  whatever light the case is viewed, the defendant could hold.only 
as tenant at  will. The death of Maer put an end to the tenancy at will, 
and the land was subject to be sold for his debts, and as the deed would 
not have operated as an estoppel to Maer in his lifetime, neither will i t  
so operate against the lessor of the plaintiff. I f  the instrument is to be 
considered as a personal covenant, of course i t  would be no defense to 
the action. I think the judgment should be affirmed. 

r 

HENDERSON, C. J. An estate at  will is an estate at the will of either 
party, and if at  the will of one, i t  must be at  the will of both. 
There can be no such estate as one at  the will of one party only. (417) 
I n  this case, the fact that Drizzle was authorized to put an end to 
his tenancy whenever he pleased, conferred the same right on Maer, and 
Maer's will was determined when his estate was sold, for he had no 
longer a will on the subject. I t  appears to be a hard case, but it was 
the defendant's folly or misfortune to make such a contract. I am 
instructed by Rufin, J., to say that he concurs in  the opinion principally 
because he thinks the writing a mere personal contract, not attaching to 
the land, or passing, or intended to pass an estate in  it, but resting 
entirely in  contract. 

PER CURIAM. Judgment affirmed. 

Cited: Eitche.1~ v. Pridgen, 48 N. C., 53. 

RICHARD HARRISON, CHAIRMAN, ETC., ON THE RELATION OF BARNES AND 
ENOS AMASON v. LAMOND WARD AND JONATHAN ELLIS. 

\ 

1. Where the same person is administrator, and also guardian of the next of 
kin, his returning an account of his administration, and acknowledging 
a balance due his ward, is not a performance of the condition of his ad- 
ministration bond. But it is otherwise if the money to pay the balance 
is identified, and retained by the guardian as the property of the ward. 

2. In such case, are the bonds cumulative? Qu. 
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3. Where an act is rightful in one capacity, and wrongful in another, without 
proof to the contrary, it is taken to be in the first. 

(The case of CZancy v. Dickey, 9 N. C., 497, approved.) 

DEBT, upon a bond executed by the defendants, as sureties of Elisha 
Amason, on his taking out letters of administration upon the estate of 
Woodward Amason. 

After oyer, the defendants pleaded several pleas, and amongst them, 
performance of the condition of the bond by the administrator. 

On the trial, before Swain, J., at EDGECOMBE, on the fall circuit of 
1831, the defendants relied upon the following facts in support of their 
plea : 

At November sessions, 1821, of the county court of Edgecombe, Elisha 
Amason was appointed guardian of the relators, and of their brother 

Woodward, the intestate, and gave the usual bond, with Bufficient 
(418) sureties. The intestate, Woodward, died in 1825, and at Febru- 

ary sessions, 1826, letters of administration upon his estate issued 
to Elisha Amason, who then gave the bond upon which the action was 
brought. At November sessions, 1828, Elisha Amason returned an 
account current as administrator of Woodward, which showed a balance 
due the relators, who were his next of kin, and which was claimed in this 
action. At February sessions, 1828, Elisha Amason renewed his bonds 
as guardian of the relators, and gave sureties, who were then and at the 
time of the trial insolvent. 

Upon these facts, his Honor ruled that the guardian and administra- 
tion bonds were cumulative securities for the benefit of the relators, and 
that they had a right to elect on which of them to sue, and that if the 
bonds were not cumulative securities for the relators, they had, upon 
the facts in evidence, a right to recover upon the administration bond. 

Verdict for the plaintiff, and appeal by the defendants. 

Attorney-General for defendants. 
Hogg and Mordecai contra. 

HENDERSON, C. J., after stating the case as above, proceeded: The 
bond is in the proper and usual form of an administration bond. The 
defendants rely on the fact that the conditions of the bond were per- 
formed by the administrator's rendering an account curr/ent as above 
stated, he being then also the guardian of the relators; that is, that the 
money acknowledged to be due to the relators in that account, by its 
rendition, ips0 facto, passed from the possession of Elisha as the admin- 
istrator of Woodward, and vested in him as the guardian of the relators. 
Had this been specific property, and in the actual possession of Elisha, 
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his possession more than two years after his appointment as adminis- 
trator would unquestionably, according to the case of Clancy v. Dickey, 
2 Hawks, 497, have been as guardian, and would so far  have been a 
performance of one of the conditions of his administration bond, 
viz.: a payment or delivery to the persons entitled. I presume (419) 
the rule to be a sound one that when a person has two or. more 
capacities in  which to take and hold, and takes and holds without a 
declaration in  which capacity he does so, i t  shall be taken that he holds 
in  that capacity i n  which he ought of right to take and hold. He  takes 
in  the one capacity or the other; not in both. I t  is, therefore, reasonable 
that he should hold in the rightful capacity, and so, in the absence of 
proof to the contrary, the law presumes. But this rule cannot apply to 
money not identified or separated from other money, by putting a mark 
upon it, as i n  the case before us, where it was not made the ward's 
money; until this is done, the condition of the bond is not performed. 
I n  this case, i t  remains a mere debt or duty owing to the relators, and 
that i t  should be paid to them, or some person for them, was the object 
of taking the bond now in  suit. Whether the admission upon the record 
made by the administrator amounts to enough to charge the sureties to 
the guardian bond, i t  is unnecessary to decide. I f  they are charged, i t  
will not be by proof of any fact, but by the admission of one who is 
charged upon that admission by an estoppel, without regard to the actual 
state of the facts. As, for instance, they would be charged in  the present 
case without proof that the guardian had so much money of the estate 
of the intestate in  his hands. On no other state of facts. either actual 
or by estoppel, can the sureties of the guardian be charged. The estop- 
pels of Elisha Amason do not affect the relators; they may insist on new 
rights arising on the actual facts, not on those which others are con- 
cluded from denying. I t  will be understood that I give no opinion 
whether the guardian bond is or is not cumulative. 

PER CURIAM. Judgment affirmed. 

Cited: Clancy v. Carrington, post, 530; Foyer v. Bell, 18 N.  C., 478; 
8. v. Jones, 68 N.  C., 555; Hamis v. Harrison, 78 N .  C., 213; R u f i n  v. 
Harrison, 81 N. C., 217. 

RICHARD YARBOROUQH v. STEPHEN MONDAY. 
(420) 

Two parties may adopt the same seal, and in that event it is the deed of both, 
otherwise, i t  is the deed of one, and the simple contract of the other. But 
the question whether both parties adopted the seal is one for the jury, 
not for the judge. 
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AFTER the new trial granted in this cause, at  December Term, 1830 
(13 N. C., 493), i t  came on to be tried again at  PERSON, on the last 
spring circuit, before Strafige, J., when the action was in  assumpsit, and 
upon the objection of the defendant that the contract of apprenticeship 
was under seal, and that debt was the proper action, the testimony was, 
that the brother of the plaintiff wrote the contract, and at  the bottom 
of i t  made a scrawl, and wrote the word seal within i t ;  that immediately 
afterwards, by the directions of both the parties, he signed their names 
to the contract, putting the name of the plaintiff opposite to the scrawl, 
but he did not make another scrawl, nor add anything purporting to be 
a seal, opposite to that of the defendant. 

Upon this testimony, his Honor ruled the contract to be the deed of 
the defendant, and thereupon the plaintiff submitted to a nonsuit, and 
appealed. 

Winston and W .  A. Graham for plaintiff. 
N o  cownsel for defendant. 

DANIEL, J. The law permits two or more obligors to adopt one seal, 
and i t  will be the deed of both of them. Ball v. Dunsterville, 4 Term, 
313; 1 Starkie, 332; 2 Thomas' Coke, 234. I f  the plaintiff sealed the 
instrument and delivered it, then it became his deed, but if the defendant 
signed the same instrument and did not seal i t  himself, nor adopt the 
seal of the plaintiff, then the instrument, as to him, would not be a deed, 
but a simple contract in writing, and assumpsit would be the proper 
action to be brought on it. Evidence was introduced as to that point, 
and it was a proper question for the jury whether the defendant in- 
tended to adopt the seal thus af-rixed, and did adopt i t  as his seal, or not; 

if he did, then i t  was his deed; if he did not, then i t  was his simple 
(421) contract, and the action was properly brought. The judge de- 

cided both the law and the fact; he should have left i t  to the jury 
to determine whether the defendant intended to adopt the seal, and did 
adopt it, for these were questions of fact. Whether the scrawl affixed 
was i n  this state a seal certainly was a question of law to be determined 
by the court; but whether the defendant placed i t  there, or adopted it as 
his seal if placed there by the plaintiff or any other person, were ques- 
tions for the jury. We think the judgment should be reversed. 

PER CURIAM. Judgment reversed. 

Cited: Davis v. Goldston, 53 N. C., 30; Pickens v. Ryrner, 90 N.  C., 
283 ; B&rd v. Reynolds, 99 N. c., 472. 



N. C.] DECEMBER TERM, 1832. 

THEOPHILUS FALLS ET AL., EXECUTORS OF ROBERT SIMONTON, V. 

JAMES McKNIGHT. 

1. Where A. owed B. and made him a payment, taking his acknowledgmellt 
with a promise to refund in case the payment exceeded the amount due, 
and upon a reference the arbitrator found that B. was overpaid: It was 
held, in an action upon the acknowledgment, that the statute of limitations 
did not begin to run until the award was made. 

2. Is a submission to arbitration a waiver of the statute of limitations? Qu. 

ASSUMPSIT, upon the following accountable receipt : 

"Received of Robert Simonton, executor of James Heart, $953.24, 
which I have received as an heir of James Heart, and if it is too much, 
I am to return the balance. "JAMES MCENICHT." 

Plea-the statute of limitations. 

On the trial, before Daniel, J., at IREDELL, on the fall circuit of 1831, 
the defendant having made out a prima facie case in support of his plea, 
the plaintiffs, to rebut the defense, proved that a petition was pending 
in the county court of Iredell against Simonton, by the next of kin of 
James Heart ;  that in  the year 1828 i t  was agreed between the plaintiffs 
and the next of kin, of whom the defendant was one, that the suit by 
petition should be referred to an arbitrator, "with power and 
authority to allow the said executors (the plaintiffs) such credits (422) 
for all receipts in their hands which, in his opinion, they would 
be allowed by law or equity"; that in pursuance of this submission, the 
arbitrator by his award found that the defendant had been overpaid the 
sum of $905. Judgment was entered according to the award, which was 
made within three years of the commencement of the action. 

His  Honor instructed the jury that the submission and award. pre- 
vented the defendant from availing himself of the statute of limitations, 
and a verdict being returned for the plaintiffs, the defendant appealed. 

Ba.dger for defendmi. 
Gadom contra. 

HENDERSON, C. J. The receipt given by the defendant to Simonton 
contains a promise to account with him if the sum received by the de- 
fendant exceeded that due by Simonton. We will leave out of the 
question what would be the effect of a long delay on the part of Simon- 
ton, and his then by his own motion without the cooperation of the 
defendant, fixing the amount of these claims, and demanding the balance 
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according to the terms of the receipt. I say i t  is unnecessary to examine 
such a case with respect to the statute of limitations, fok this is a very 
different one. So far  from the adjustment of those claims, and the 
proof of the fact that they fall short of the defendant's accountable 
receipt, being the sole act of Simonton or his executors, they were forced 
on his executors by the active agency of the defendant, who was a plain- 
tiff in  the petition for an  adjustment of the accounts, and brings to view 
by his act the fact which shows conclusively the amount of his claim on 
Heart's estate, viz.: by an  award of an arbitrator of his own choosing, 
according to which a judgment was entered in  the suit wherein the 
defendant was one of the plaintiffs, and the present plaintiffs were 
defendants, which judgment stands in  full form. After this, can the 
defendant say that a cause of action did not accrue upon that receipt 

within three years next bef0i.e the bringing of the action, when i t  
(423) was brought within a few months after the confirmation of the 

award? I disregard all that was said about the effects of agree- 
ing to submit, upon Heart's estate, to arbitration. I t  is sufficient to 
state that in  this case there is a promise to pay, should the sum men- 
tioned in the receipt exceed the defendant's interest in that estate, and 
that has been ascertained by the defendant. Whcn i t  was thus ascer- 
tained, the present cause of action arose. 

PER CURIAM. Judgment affirmed. 

Cited: Moore v. Commissiomers, 87 N .  C., 213. 

JOHN WADE v. JOHN ODENEAL. 

' The records of a court cannot be explained by par01 testimony. 

THIS was an action of debt, upon the Act of 1774 (Rev., ch. 105)) 
directing the duty of sheriffs with respect to insolvent taxables, and 
imposing a penalty of £20 for collecting taxes of one whom the sheriff 
has returned an insolvent. 

The cause was tried before g a r t i n ,  J., at ROCKINGHAM, on the last 
circuit, when, upon nil debet pleaded, the clerk of the county court pro- 
duced a list of the insolvent taxables in  the handwriting of the defend- 
ant, the sheriff of Rockingham, i n  which was the name of the plaintiff. 
The list was endorsed "allowed," and the clerk swore that no other order 
was ever made by the county court concerning the insolvents of that 
year, and that the defendant had settled the county taxes by that list. 
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The defendant objected to the clerk's giving any parol evidence, but the 
objection was overruled, and a verdict being returned for the plaintiff, 
the defendant appealed. 

No counsel for plaimtif .  
W. A. Graham for defendant. 

RUFFIN, J. The Acts of 1774 (Rev., ch. 105) and 1786 (Reb., ch. 
255, sec. 2),  and all the subsequent statutes providing for a credit 
to sheriffs for insolvents, refer to an allowance to him of them in (424) 
the first instance by the county court. This was provided for by 
the two old statutes of 1760, ch. 2, and 1768, ch. 6. Down to this time 
the sheriff passes his list of insolvents at  the treasury only upon the 
authority of the order of his county court a t  home, specifying each 
insolvent, and the amount of the whole. The mischief intended to be 
remedied by the Act of 1774, under which this action is brought, is that 

.of the sheriff collecting, and putting in  his private purse, moneys which 
he had not paid, and was not liable to pay, into the treasury. Unless, 
therefore, an order be passed by the court which would exonerate the 
sheriff from accountabfiitv for these taxes. the case has not arisen in  
which he incurs a penalty for collecting them, because they remain due 
to the public. The order or judgment of the court is the efficient pro- 
tection both to him and the taxables. 

The question is, How is this judgment to be proved? Courts of 
record sieak only in  their records. They preservi written memorials 
of their proceedings, which are exclusively the evidence of those pro- 
ceedings. I f  they choose to keep minutes, which they understand and 
can act on to their own satisfaction, i t  is well. I f  from them they can 
afterwards undertake to draw out the record to perpetuate i t  to their 
successors. or to communicate its contents to another court, I know 
nothing to prevent them but the difficulty in  their own minds of being 
sure they make i t  what i t  was intended originally to be. But, until the 
record be so framed, another court cannot know more than the words of 
the minutes in  themselves import. The records may be identified by 
testimony, but their contents cannot be altered, nor their meaning ex- 
plained by parol. The acts of the court cannot thus be established. 
Here the testimony of the witness was indispensable to make out a case. 
Had  he sent a transcript under the seal of his office of what was depos- 
ited there, nothing could have been made of it. I t  was necessary to 
prove that the list itself was in  the handwriting of the defendant, to 
show what it was, and to expl&in what "allowed" meant. The 
objection taken to the evidence was a good one, we think, and (425) 
therefore there must be a new trial. 

PER CURIAM. Judgment reversed. 
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Cited: S. v. McAlpine, 26 N.  C., 147; Hawel l  v. Peobles, 79 N. C., 
30; Rerr  v. Bmndon,  84 N. C., 132; S. v. Warren,  95 N.  C., 676; Hobley 
v. Watts,  98 N. C., 286; Taylor v. Gooch, 110 N.  C., 392; Hopper v. 
Justice, 111 N. C., 421; Forbes v. Wiggins, 112 N.  C., 125; Gauldin v. 
Madison, 179 N .  C., 464. 

GEORGE W. MORDECAI v. JOHN PARKER. 

1. The estate of one who holds in trust for creditors, with a resulting trust 
for the grantor, is not within the Act of 1812 (Rev., ch. 830), subjecting 
equitable interests to sale by execution. 

2. At law, a trustee is for all purposes seized in fee, and may sue for an injury 
to his estate without reference to the interest of the cestu4 que trust. 

3. Where the defendant must finally prevail, a new trial will be granted, 
although the judgment below was for  the plaintiff, and he appealed. 

4. The vendee of land bound by a fi. fa. cannot maintain an action against the 
sheriff for selling that land uhder the writ, instead of the chattels of the 
defendant. 

5. Such an action is personal to the defendant in the fi. fa. 

THIS was an action on the case, in which the plaintiff, in substance, 
declared that the defendant being the sheriff of EDGECOMBE, and having 
in his hands sundry writs of fier?, facias against one Roderick Amason, 
intending to injure the plaintiff, levied the said writs upon a tract of 
land which had been conveyed by Amason to the plaintiff, after the teste 
of the said executions, when the said Amason had personal property in 
the county of Edgecornbe sufficient to satisfy them. 

Plea-not guilty. At the trial at  EDGECOMBE, on the last spring cir- 
cuit, before Daniel, J., the plaintiff produced a deed of bargain and sale 
to him, dated 25 August, 1829, whereby Roderick Amason conveyed a 
tract of land to him in  trust to secure his, Amason's, sureties in  a bond 
for $10,000, given upon his being appointed guardian to several infants. 
At the date of this deed, judgments for about $4,000 were outstanding 
against Amason, executions upon which had a priority over it. These 
judgments were satisfied by the sale of the land conveyed to the defend- 
ant, together with that of other land belonging to Amason, and several 
of his slaves. But  there remained in the possession of Amason personal 
property, amounting in value to $947, which was sold under executions 
upon judgments against him which were subsequent to the deed to the 
plaintiff. No evidence was offered by the plaintiff of any injury to his 
cestui que trust, by a breach of the condition of the guardian bond, to 
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which they were sureties; neither was the deed to the' plaintiff (426) 
impeached by the defendant. 

For the plaintiff, it was contended that he was seized i n  fee of the 
land conveyed to him, and that the defendant, having sold that land 
wrongfully, was liable to him for the value of the personal property 
which he had neglected to sell. But his Honor charged the jury that 
the plaintiff, being a mere trustee, and not showing any special injury 
to his cestui que trust, was entitled to nominal damages only. A verdict 
was returned for the plaintiff, with sixpence damages, and he appealed. 

Hogg for plaintif. . 
Attorney-General and Gaston con.tra. 

RUFFIN, J. Taking the deed to the plaintiff to be valid, he is tenant 
in fee, and a court of law cannot say that his fee is worth less than that 
of another. The argument for the defendant supposes that an interest 
remained in  the maker of the deed. That is the case where there is a 
pure trust for a debtor, which can be sold under execution; but then the 
legal title is worth nothing, and is wholly divested by the sale. I t  has 
been held that such a case as the present does not come within the Act of 
1812 (Rev., ch. 830), and the reason was that courts of law were incom- 
petent to ascertain and value the trusts. That reason applies equally 
here, and therefore the plaintiff was not called on for evidence upon 
that point. But  the strong ground is, that we do not at  law see that the 
plaintiff i s  a trustee. We cannot take notice how he got the fee, nor 
what he intends to do with it. He has it, and that determines the value 
of his interest. The existence of the debts intended to be secured by the 
deed, or their nonexistence, has a material operation upon the question 
of fraud i n  the conveyance, and to that end they may be entered into. 
That determines the validity of the deed; in other words, whether the 
grantee is tenant in  fee. Admitting him to be so, he is entitled to 
recover the whole estate. There must, therefore, be a new trial. 

But a new trial  would not be granted if the jury had not found a 
verdict for the plaintiff for sixpence damages, which carried the 
costs. For  although the court erred as to the rule of damages, a (427) 
verdict for the defendant would have stood, because the record 
shows that upon another trial the defendant must have a verdict. This 
action cannot be maintained for any purpose. 

I t  was necessary to sell the land upon the plaintiff's own showing, 
since the chattels were not sufficient had they been applied to this execu- 
tion. To whom would the sheriff have to a c c p n t  for the surplus, if 
any ? To Amason, and not the plaintiff. 
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But if the chkttels had been fully sufficient, i t  would have made no 
difference. The conveyance was absolutely void to all intents and pur- 
poses as against the judgment and execution. I f  one make a fraudulent 
deed, his creditor may at law seize the thing conveyed, although there 
may be other property, because the whole is poid as to him. The 
creditor cannot, indeed, go into equity to clear the title from an alleged 
fraud, without showing that it is necessary for his satisfaction, because 
that court is not to be put into action, if the party can get justice without 
it, and by the ordinary means of legal process. But where the party can 
establish the fraud at  law, and thus show the deed there to be void, he is 
at  liberty to do so in the first instance. H e  asks no favors, and stands 
on his preferable right. Now a conveyance after the teste of a fi& 
facias is void upon the ground that it is fraudulent. So conclusive is 
the argument that i t  is in  fraud of the process that nothing will be heard 
against it. The fact establishes the intent. The estate, then, as respects 
the plaintiff in the execution and the sheriff, remained to every intent 
the estate of Amason, the defendant in execution; and neither he nor 
anybody claiming under him after execution can allege anything to the 
contrary. I f ,  +deed, the defendant i n  the execution (admitting that the 
land remained his) could show that the sheriff had injured him by 
selling that before chattels, he might. But this is personal between 
them. I t  can injure the legal rights of no other person. And here, 
since i t  took all the property of both kinds to satisfy the executions, 
there could be no injury even to the defendant in  the execution. Indeed, 

the sheriff acted in  good faith, and made only a just use of his 
(428) lawful authority, i n  arranging the property so as to get satisfac- 

tion of all the process, as every good sheriff will always do. 
PER CURIAM. Judgment reversed. 

Cited: O'Daniel v. Crawfo~d ,  15 N. C., 205; Sirnpson v. Hiatt, 35 
N. C.,  473. 

DEN EX DEM. OF G. W. MORDECAI V. SAMUEL SPEIGHT. 

1. A sale of land, under a fi. fa., made after the return day of the writ, but 
before it is returned, is valid-although the sale be not opened on the 
return day, and then postponed. 

2. Purchasers at  a sheriff's sale are not required to see that the sheriff has 
complied with his dutz  

(Lanier v. Btone, 8 N. C., 329, and Pope v. Braolley, 10 N. C., 16, approved.) 
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EJECTMENT, tried on the last circuit, before Norwood, J., at PITT. 
The plaintiff claimed under a deed executed by one Roderick Amason 
during the term of Edgecombe County Court, beginning on the 4th 
Monday of August, 1829. The defendant, under an execution issued 
from the same court, against Amason, tested the 4th Monday of August 
and returnable the 4th Monday of November following, and the only 
question was whether the defendant's title was affected by the @owing 
facts : The sheriff of Edgecombe, having the execution against Amason 
in his hands, advertised his property, together with that of many other 
persons, for sale on the 4th Monday of November, the return day of the 
writ; thinking that Amason had money to discharge the execution, the 
sheriff did not sell his property on that day, but postponed the sale 
withbut opening it to the next day; the next day, viz. : Tuesday, after the 
return day, the land in dispute was sold, and purchased by a person 
under whom the defendant claimed. 

His Honor charged the jury that as the sheriff's sale did not commence 
on Monday, the return day of the writ, his authority expired with that 
day, and that a sale made by him on Tuesday was void. 

A verdict was returned for the plaintiff, and the defendant appealed. 

Attorney-General and Gastom for d~fmdawt.  
Hogg cowtra. 

RUFFIN, J. There are two questions in this case distinct in them- 
selves, though relating to the same subject. The first is, whether the sale 
of land under a fi. fa. be good if made on the day after the process is 
made returnable, and before it be returned, and during the term of the 
court to which it is returnable. This is answered by the case of Lanier 
v. Stone, 1 Hawks, 329, affirmatively, and we see no reason for being of 
a different opinion. 

The second is, whether the acts of Assembly directing the manner in 
which sheriffs shall sell lands and slaves (Taylor's Revisal, chs. 1096 
and 1153) do not render such a sale as this void. This, we think, is 
answered negatively by Pope v. Bradley, 3 Hawks, 16. That case is said 
not to be in point, because the sale was opened, and because the reason 
for adjourning it was a good one. Those circumstances were adverted 
to for the purpose of establishing the propriety of the sheriff's conduct, 
even had he been called on to answer in that action; but not as estab- 
lishing the purchaser's title. For the Chiaf Justice plainly says that on 
no principle could an irregularity in the adjournment annul the sale, 
and he founds himself in this on the act being directory to the sheriff, 
and giving a penalty against him. And those are the grounds of the 
opinion we entertain. I t  would be dangerous to purchasers, and ruinous 
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to defendants in execution, to require bidders to see that the sheriff had 
complied with all his duties. I t  is said, however, that this will allow 
sales to be made at other places besides the courthouse, as the same 
section fixes both the place and the day. The difference is this: a pur- 
chaser knows, and is bound to take notice, that the sheriff cannot sell 
but at the courthouse, and that a sale elsewhere must be void. But the 
sheriff may sell on Monday, or in certain cases, and under certain regu- 
lations; he may also sell the next day. Now, a bidder can no more know 

whether those provisions have been complied with than whether 
(430) the sale has been duly advertised. We think, indeed, that post- 

poning the sale entirely by proclamation is the same for this pur- 
pose as beginning and then adjourning it. But that respects the remedy 
against the sheriff, and is not the principle which governs this case. 
For these reasons, the instructions given in the Superior Court are 
deemed erroneous, ' and the judgment is reversed. 

PER CURIAM. Judgment reversed. 

Cited: Collim v. Nall, post, 458; Kelly v. Craige, 27 N. C., 135; 
S. v. Rives, ibid., 314; Brooks v. Ratc l f f ,  33 N. C., 326; Reid v. Largent, 
49 N.  C., 454; Woodley v. Gilliam, 67 N. C., 239; Mayews v .  Carter, 87 
N. C., 147; Burton v. Spiers, 92 N. C., 505; Williams v. Dunn, 163 
N. C., 212. 

JOHN E. WOOD v. RICHARD BROWNRIGG, EXECUTOR. 

Under the Act of 1816 (Rev., ch. 925), a guardian is not authorized to recover 
compound interest, unless the ward can demand it of him. 

Debt, upon a bond made by the defendant's testator, payable to the 
plaintiff as the guardian of a female infant. The ward married before 
this action was brought, and the only question on the trial was whether 
the plaintiff was entitled to recover compound interest, after the mar- 
riage. Swain, J., at BERTIE, on the last spring circuit, ruled he was not, 
and judgment being entered accordingly, he appealed. 

No counsel fo r  plaintif. 
Iredell for def endant. 

RUFFIN, J. The question arises on the construction of the Act of 
1816 (Rev., ch. 925)) and I think there cannot be a doubt as to the 
meaning of the act. I t  does not change the rate of interest by reason 
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of any stipulation as to the rate, expressly introduced into the contract, 
so as to attach to it through all time and in all hands. But it only 
provides that all guardians may recover compound interest on bonds 
payable to them in that capacity. Why? Because they are generally 
liable for such interest; when that liability ceases, that is, when the 
wardship is at an end, the interest returns to the ordinary legal standard, 
because it is then a common debt, and not one which the guardian 
is compelled to make in the discharge of his duty to keep money (431) 
out. As long as the money is the property of a ward, compound 
interest accrues, and no longer, for then the late ward, or late guardian, 
may get it in. This was said before, in the case of Hooks v. Sellers, at 
December Term, 1829, and substantially held in Ryan  v. BZount, 1 Eq. 
Rep., 382. 

PER CURIAM. Judgment affirmed. 

Cited: Mitchell v. Rabards, 17 N.  C., 479; Whitford v. Foy, 65 
N. C., 273 ; Winstead v. Stanfield, 68 N. C., 43. 

JOHN MOODY v. WILLIAM STOCKTON. 

1. Bail may surrender their principal after a verdict, but before final judgment 
against them. 

2. The act authorizing such a surrender necessarily authorizes some mode of 
averring it;  it should be by a plea, framed so as to enable the plaintiff 
to deny the surrender and contest the identity of the principal. 

THIS was a scire facias against the defendant, as the bail of Joseph W. 
Stockton. The defendant pleaded several pleas, which were tried before 
Da,nli8el, J., on the morning of Wednesday of the fall term, 1831, of 
IREDELL Superior Court. All the pleas being negatived, judgment was 
then rendered for the plaintiff. I n  the afternoon of the same day the 
defendant brought Joseph W. Stockton, the principal, into court, and 
moved to surrender him in his discharge. This was opposed by the 
plaintiff, but his Honor set the judgment aside, and permitted an entry 
of the surrender to be made. The bill was prayed in  custody by the 
plaintiff, without prejudice to his right, to insist upon his claim against 
the defendant. Afterwards his Honor gave final judgment in favor of 
the defendant, and the plaintiff appealed. 

Gaston for pla.intif. 
Iredell for defendant. 
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HENDERSON, C. J. The law which gives to the bail the right to sur- 
render the principal before final judgment, gives necessarily therewith 

the means of making that right effectual, if the surrender be after 
(432) verdict and before judgment. Although we know of no such 

plea, as one between the verdict and judgment, yet one must 
n'eeessarily be allowed, for the verdict concludes all facts up to it, and if 
the surrender be at the same term in which judgment was rendered, a 
plea since the last continuance will not do. I n  this case, the surrender 
was after verdict and before judgment, the court having set aside the 
judgment previously entered during the same term, as it rightfully could 
do, having power over the records during the whole term. The bail had 
the right to plead it, and, properly speaking, should have pleaded i t  to 
give the plaintiff an opportunity of controverting both the surrender in 
that cause and the identity of the principal, which might possibly be 
denied upon the plea of a surrender. But in this case there was no need 
of a plea, as the plaintiff moved to commit the principal, which ad- 
mitted all that he cquld deny by a replication. I t  appearing, therefore, 
upon the record, that the principal has been surrendered before final 
judgment in the cause, the judgment must be affirmed, but I repeat, it 
would be more regular to plead the surrender. 

PER CURIAM. Judgment affirmed. 

Cited: Underwood v. McLaurin, 49 N.  C., 18. 

DEN EX DEM. OF TILSON B. DOUGLASS v. DANIEL SHORT. 

Where a sheriff sells land for the taxes of two years, when he had a right to 
collect only those due for the last year, the sale is void, and his deed vests 
no title in the purchaser. 

EJECTMENT, tried on the fall circuit of 1831, at ANSON, before 
Strange, J .  

The only question which it is necessary to present arose upon the 
validity of a deed executed by the sheriff of Anson, to the lessor of the 
plaintiff, whereby it was recited that the sheriff had sold the land in 
dispute to the lessor of the plaintiff at a public sale made in April, 1827, 
for the taxes due in the years 1824 and 1825. 

The jury, under the directions of the judge, found a verdict for 
(433) the plaintiff, and the defendant appealed. 
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Mendanhall for defendant. 
Gastom comtra. 

HDNDERSON, C. J. There are several questips made in the cause 
which i t  is not necessarv to consider. as we think the sale is void in toto, 
and gives no title to the purchaser, for want of power i n  the sheriff to 
sell for the taxes of the yeas 1824. The rule in  regard to the validity of , 

a sheriff's sale under a fi. fa., where he sells all the land levied on, does 
I 

not apply; there the surplus of the money, after satisfying the fi. fa., 
I belongs to the defendant in  the execution. Therefore, if the sheriff pro- 

fesses to sell under several fi. fas., and all are void but one, the sale is 
valid by virtue of the good execution, and the surplus of the money, after 
satisfying it, belongs to the defendant in the execution, and his title is 
not affected by the misapplication by the sheriff of the purchase money 
to the void executions. This is matter of adjustment between the sheriff 
and the defendant i n  the execution, and the purchaser has nothing to do 
with it. I t  is sufficient that the sheriff had an authority to sell, and the 
valid execution gave him that authority. But a sale for taxes is gov- 
erned by a different rule; there the whole thing is not sold, but the offer 
or proposition is, who will pay the tax demanded for the least quantity 
of the land? Every cent of tax, therefore, demanded takes from the 
owner a portion of the land, while the sum over-claimed does not go into 
his pocket, 6r for his benefit. For, although, a9 in this case, some of the 
taxes may be really due, he may not choose to have them paid by this 
sacrifice, and the rule must be general. The quantity of land sold was, 
therefore, improperly swelled, and we cannot separate and say how 
much was sold for the taxes which the sheriff had a right to col- 
lect, and how much for those for which he had none. Neither (434) 
can we settle i t  by the rule of proportion, for won corntat, that 
there was no one present who, had the proper sum been demanded, would 
not have paid that sum for a much less proportion of the land. A 
variety of causes might thus operate; a bystander might have money 
enough to pay the tax which ought rightfully to have been demanded, 
and not enough to pay what was actually demanded, or he might not 
choose to purchase as much of the land. Sales for taxes are sufficiently 
rigorous by the acts of the Legislature without being made more so by 

' construction. I have not gone through the acts to show that the sheriff 
could not, when he sold, include the taxes for the year 1824, as i t  is 
evident from a slight examination of them. 

PEE CURIAM. Judgment reversed. 
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THE ROANOKE NAVIGATION COMPANY v. JOHN H. GREEN, EXECUTOR 
OF SOLOMON GREEN. 

1. Where a testator, in the event of the death of his executor, directed the 
county court to appoint some person to administer his estate, the executor 
of the first executor is not the executor of the first testator. 

2. The case of Granbwq u. Vhoon, 12 N. C., 456, affirmed. 

THIS was a scire facias, which recited that the plaintiffs had obtained 
a judgment against Solomon Green, as the executor of William Green; 
that Solomon Green was dead, having made a will, whereof he appointed 
the defendant executor, and praying to have execution upon that judg- 
ment against the goods of the defendant's testator. 

Plea-in substance, that although the defendant's testator was the 
executor of William Green, that the defendant had never administered 
any of the chattels of William, neither was the defendant the executor 
of William, because that William, by his will, directed the Court of 

Pleas and Quarter Sessions of the county of Warren, where he 
(435). resided at the time of his death, in case of the death of Solomon, 

his executor, before he had fully administered, to appoint some 
suitable person to take charge of and administer the residw left unad- 
ministered by his executor. And further, that William, by his will, 
gave to the person thus to be appointed by the county court the same 
powers as to such of his estate as should be so unadministered as he had 
given his executor, the defendant's testator. 

Replication-admitting the plea, but averring that the defendant was 
executor to William, because the county court had never appointed any 
person to administer the goods of William, unadministered by Solomon. 

Demurrer and joinder. His H o n ~ r ,  Daniel, J., on the last spring 
circuit, at WARREN, overruled the demurrer and gave judgment for the 
plaintiffs, from which the defendant appealed. 

B a d ~ e r  for plaintiff. 
Gastom and W.  H. Haywood for def enclant. 

HENDERSON, C. J. The affirmations of the court of probate cannot be 
controverted. I n  this case the Court affirms that John H.  Green is the 
executor of Solomon Green, and that Solomon was the executor of Wil- 
liam, but it does not affirm that John is the executor of William. That is 
an inference drawn by the law in certain cases, as where the executor of 
the first testator was sole executor, or surviving executor, but not where 
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the first testator, by his will, declared that the executor of his executor 
should not execute his will, as I think William did i n  this case, by ap- 
pointing some other person to execute it upon the death of Solomon. 
A testator may appoint that his executors shall act jointly or in  succes- 
sion. I f  these facts do not appear, they may be introduced by plea, as 
in  the present case, and I adhere to the opinion given i n  Cranbury v. 
Mhoom, that a copy of the will does not necessarily accompany the let- 
ters testamentary, and even if they did, in this case i t  would only be 
again putting that on the record which already as fully appears 
as if the probate had been set out a t  large that William Green (436) 
directed some other person except the executor of Solomon to exe- 
cute his will. I think the demurrer should be sustained and the judg- 
ment reversed. 

PER CURIAM. Judgment reversed. 

Cited: Lonjdon v. 3. R., 88 N. C., 588; Pelzdleton v. Dalton, 92 
N. C., 191; Starnes v. Thampsom, 173 N. C., 471. 

THE GOVERNOR, UPON THE RELATION OF RICHARD FISHER, v. CHARLES 
CARRAWAY, EXECUTOR. 

1. The sureties of a constable are not liable under the Act of 1818 (Rev., ch. 
980) for his omission, without instructions to the contrary, to sue out an 
execution against an insolvent debtor. 

2. In mixed questions of law and fact, a judge is not bound to charge the 
jury upon a supposed state of the facts, unless moved to do so. 

THIS was an action of debt upon a bond executed by the defendant's 
testator, as surety to one Brinson,,upon his being appointed a constable. 
The breach assigned was that Brinson had not sued out execution for 
sundry small debts placed in  his hands by the relator. 

Plea-performance of the condition of the bond. 
On the trial, before Martin, J., at CRAVEN, on the last spring circuit, 

the case was, that Brinson's appointment was made i n  June, 1819; in 
July following he received the notes, etc., due the relator for collection; 
all the debtors but one Hendrick were insolvent; Hendrick owed $375, 
and was very poor, but had a cow, some sheep and hogs, i n  the year 
1821; and in  April or May, 1820, he, upon the death of his father, suc- 
ceeded to a small tract of land. / 
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For the plaintiff it was contended that the constable had been guilty of 
neglect in not procuring satisfaction of this debt. 

His Honor charged the jury that a constable was not of course bound 
to take out execution for every debt which might be placed in his hands 
for collection; that if it was manifest that nothing could be made by an 
execution, it was no breach of duty in the constable not to take one out, 

unless specially directed to do so; that an officer was bound to 
(437) strict diligence, which was such diligence as prudent men used in 

the management of their own affairs; that in the application of 
this rule the constable acted at his peril in not taking out an execution 
against Hendricks, for if that process would have made the amount due 
by him, the constable was guilty of negligence, and the condition of the 
bond was broken. 

No special instructions were prayed for by the plaintiff. The jury 
returned a verdict for the defendant, and a new trial was then moved 
for, upon the ground, that the judge should have instructed the jury to 
find for the plaintiff, as diligence was a question for him to decide. The 
motion was overruled, and his Honor observed that diligence being a 
mixed question of law and fact, a judge was not bound in his charge to 
assume all the conclusions which the jury might draw from the evi- 
dence; that if this was the case, in complicated questions of fact, and in 
a protracted investigation, it would be impossible for the judge to assume 
all the various conclusions which the jury might deduce from the evi- 
dence, and then inform them what the law would be if they should find 
the fact to be as he had assumed; that it was sufficient, in cases of this 
kind, to give special instructions as to the law arising upon any supposed 
state of facts, when such instructions were moved by counsel. The plain- 
tiff appealed. 

W. C. Stanly for plaintif. 
Guton and J .  H. Bryan contra. 

RUFFIN, J. The Act of 1818, Rev., ch. 980, may be said to make cer- 
tain private agencies official duties of a constable. I f  he be liable for 
negligence in the discharge of them, he must be so either as other agents 
are, or as officers are, when under like circumstances they have process. 
The act does not create a new set of principles upon which a peculiar 
responsibility is to be imposed on constables, but only provides that their 
sureties shall be liable for their acts as agents, when they themselves 
would be responsible upon their undertakings in that capacity. I take 

this to be the meaning of the statute, and think the judge carried 
(438) the rule of diligence as far as he could in favor of the relator. It 

356 



N. C.] DECEMBER TERM, 1832. 

is objected that he did not decide the question himself. I agree with 
his Honor in the opinion expressed by him, and for his reasons that 
the plaintiff cannot complain; for if he was bound, yet upon such a mixed 
question of law and fact, it is sufficient to give general instructions, not 
in themselves wrong, unless the party prays for others more explicit, 
and in terms applying to the case on trial, but had such been prayed for 
in this case, they could not have been more favorable to the relator than 
those given. As to all the debtors but one there was an absolute insol- 
vency, which continued up to the trial of this suit, and there cannot be 
a reason why an agent should make the debt his o m  by not pressing a 
pauper. That one was indebted in the petty sum of $375, and after the 
constable's year expired, had in 1821 a cow and a few sheep and hogs. 
He was very poor, but in 1820, in the fore part of the year, his father 
died, and a small piece of land descended to him, which he has since 
sold. The plaintiff asks a verdict for that, because the constable neg- 
lected to have execution out at all times, so as to cover whatever might 
fall in. But no knowledge of the death of the father, of the descent or 
possession of the land by the debtor, or of any other property is brought 
home to the constable. I n  an ordinary private agency would that be the 
r d e ?  If execution had been sued by the relator, and delivered to the 
officer, would that be the rule? Certainly notice of property must be 
proved before he is liable for a false return. I do not perceive that the 
union of the characters of agent and officer, in the same person, can 
make a difference. I think the constable cannot be chargeable for neg- 
lecting to sue execution unless upon the execution, if sued, he would 
have also have been liable, for where is the use of an execution at the 
expense of his principal unless there be some probability of making the 
debt on i t ?  

I think, therefore, that the relator has no cause to complain of the 
judge's charge, and that he might properly have told the jury that 
there was no negligence. And I cannot but express my grati- 
fication that such a case as this is not to be sent back to another (439) 
trial. 

PER CURIAM. Judgment affirmed. 

Cited: S. v. Halcombe, 24 N. C., 215; Will iam v. Williamson, 28 
N. C., 284; Morgam v. Home, 44 N.  C., 26; Warlick: v. Barnett, 46 
N. C., 541. 
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I 
WILLIE BAYNER v. JOSHUA ROBERTSON. 

Goods which were the property of a decedent cannot be seized in the hands 
of his donee, under a judgment against his executor. If  the creditor 
seeks to subject them, he must charge the donee as executor de son tort. 

THIS was an action of replevin, tried before Daniel, J., a t  MARTIN, 
on the last spring circuit, in  which the plaintiff sought to recover several 
slaves. 

The defendant, among other pleas, pleaded that the slaves in  ques- 
tion were the property of one Thomas Cox, and upon this plea the only 
question between the parties arose. 

The plaintiff claimed under a deed made by one Stancil Bayner, to 
secure his creditors; Stancil Bayner died, and the defendants took out 
letters of administration upon his estate. Cox obtained a judgment 
against the defendant as administrator, and sued out an execution, 
under which the slaves i n  question were sold and bought by Cox. The 
defendant offered to prove that the deed under which the plaintiff 
claimed was designed to defraud the creditors of the intestate. But his 
Honor refused to let the evidence go to the jury, observing that if the 
deed was fraudulent as to the creditors of the intestate, i t  was valid 
against him and his administrator; that Cox's execution was to be satis- 
fied out of the assets of Stancil Bayner in  the hands of the defendant; 
that the slaves not being assets of Stancil Bayner, nor in the hands of 
his administrator, were not subject to that execution; that if Cox or 
any other creditor wished to reach those slaves, they should declare 
against the plaintiff as executor in  his own wrong of Stancil Bayner, 

when the defendant might show that he had fully administered 
(440) by paying debts of an equal or higher dignity, to the value of the 

slaves, of which defense the present action would deprive him. 
A verdict was returned for the plaintiff, and the defendant appealed. 

Attorney-GmeraZ and Badger for defendant. 
W. C. Stanly afid Hogg co&m. 

RUFFIN, J. The action against a fraudulent vendee of goods as 
executor de son tort, when there is a rightful executor or administrator, 
i s  contrary to the analogy of the law of other cases, and is given only 
from necessity. It supposes that the creditor cannot obtain satisfaction 
from the rightful representative, and therefore gives this mode of im- 
peaching the fraudulent conveyance, because there is no other, and with- 
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out some the creditor would be entirely defeated. I do not mean that 
the creditor must show that he has first sued the true executor, and has 
been unable to fix him with assets. He  may sue the fraudulent grantee 
first, but then he runs the risk of losing his suit, because the conveyance 
was not fraudulent, the donor or vendor not being indebted at  the time 
of his conveyance, or not to an extent that could reasonably impeach his . 

gift as being made with a view of defeating an existing debt, or one that 
he was about to contract. Where, therefore, there are assets in the 
hands of the creditor, there is neither a necessity that the creditor 
should, nor a .probability that he will, sue the donee. And where the 
executor has been sued and fixed with assets, there seems to be no reason 
for allowing the action against the donee at  all, for there is no necessity 
for it. The creditor obtains satisfaction without, and the deed which is 

' good between the parties injures nobody, for the goods conveyed to the 
donee could not be chargeable to the executor as assets, and therefore 
those found are exclusive of those goods. Much more does it seem to be 
proper that upon such a judgment against the executor the goods of the 
donee should not be taken in execution. The verdict shows that 
there are other assets in  the proper hands to satisfy the judg- (441) 
ment. And 1 cannot conceive a motive for this proceeding, unless 
it was a contrivance between Cox and Robertson for the latter to confess 
assets, when he had none, in  order to defeat the conveyance to the plain- 
tiff, and deprive him of the property, without first trying the question 
of title. Besides, as the judge properly said in the Superior Court, there 
is another reason for trying that question directly i n  a suit against the 
donee, which is that he may have paid the value to other creditors and 
ought to be allowed for it. I t  seems to me that to sustain the proceed- 
ing would be to call forth actual fraud, to counteract one that was only 
probable, or merely alleged without foundation in  fact. I t  would cause 
many administrations to be taken out, for no other reason than that of 
putting one claiming under a conveyance to the disadvantage of being 
deprived of property without a trial first had-of being a plaintiff in- 
stead of a defendant. 

PER CURJAM. Judgment affirmed. 

Cited: Grad v. Hughes, 82 N. C., 220. 
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Ex PARTE CHARLES HAUGHTON. 

The Supreme Court has no jurisdiction of an appeal from an order of the 
court below, allowing commissions as to administrator. 

. (Potter v. #tone, 9 N. C., 30, overruled.) 

THIS was an application to the county court of Chowan for an allow- 
ance of commissions to the administrator of Thomas B. Haughton, de- 
ceased. The case commenced in  the county court and came from the 
Superior Court of CHOWAN upon the appeal of the next of kin. The 
facts attending the administration of the applicant, together with his 
accounts, were certified to this Court, but need not be stated. 

Iredell,  upon opening the case for the next of kin, was asked by the 
Chief Jusstice if it was not an appeal from the exercise of a discretionary 
power. 

N o  counsel appeared for other side. 

(442) HENDERSON, C. J. This is an appeal from the discretion of 
the court below to that of this Court-from a court having the 

means and the power of examining into facts to one having neither. We 
can only act on facts, established either by the admissions of the parties 
or the verdict of a jury. Except in equity cases, where we have a quasi 
original jurisdiction, this Court has neither the power nor the means of 
ascertaining the facts. And certainly the commissions to be allowed an  
executor, administrator or guardian, depend on a great variety of facts. 
The nature and intricacy of the estate, the difficulty and labor of man- 
aging it, all ought to be inquired into-not the bare amount of the re- 
ceipts and disbursements. This Court, therefore, has no jurisdiction. I t  
is true if the court below had allowed commissions, when by law none 
were due, or refused them when legally claimed, those mistakes in  the 
judgment may be corrected upon appeal, but we perceive none such 
here. When we entertained jurisdiction, and decided the case of Potter  
v. Xtone, the jurisdiction of the court had not been settled. I t  came 
close upon the heels of the old Supreme Court, a court of multifarious 
powers, in  some cases having and exercising jurisdiction on the facts, i n  
others restricted. 

PEB CURIAM. Appeal dismissed. 
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BENJAMIN EOWELL v. ARTHUR BARDEN ET AL. 

1. In an issue of devisavit tiell non, i t  was held by HENDERSON, C. J., and 
RUFFIN, J., that declarations of the supposed testator, made after the 
execution of the will, were admissible to prove that it was obtained by 
fraud, notwithstanding the Act of 1819 (Rev., ch. 1004), t o  prevent frauds 
in the revocation of wills. DANIEL, J., dissentiente, but holding declara- 
tions made a t  the execution oF the will to be admissible as part of the 
res gestm. 

2. The case of Reel v. ReeE, 8 N. C., 248, approved. 

THIS was an issue of devisavit vel non as to a will of Benjamin 
Howell, Sr., propounded by the plaintiff, which was tried before Mar- 
tin, J., at GREENE, on the last spring circuit. 

The plaintiff having made out a prima facie case, the defend- (443) 
ants offered to prove declarations of the supposed testator, made 
after the execution of the proposed will, tending to show that i t  was 
obtained by fraud and undue influence of the principal legatee: But 
the presiding judge rejected the testimony. The plaintiff had a verdict, 
and the defendants appealed. 

W. C. StanZy and Mordecai for defendants. 
Gaston and J .  H.  B q a n  contm. 

RUFFIN, J. The admissibility of the evidence rejected in  the Superior 
Court was, as a general principle at  the common law, determin~d in  
Reel v. Reel. The discussion in  that case was full, and the decislon is 
to be regarded by succeeding judges, not only with respect, but in  my 
opinion as authoritative. For this reason I must say I do not consider 
that question open to dispute. 

The stress of the argument for the plaintiff is, however, on the Act of 
1819, "to prevent frauds in the revocation of last wills." I t  must appear 
to every one who reads the opinions in Reel v. Eeel that the judges 
there thought that the statute did not affect the question. I t  is true, the 
supposed testator there died in  1818, and therefore the point did not 
directly arise. But the leading authority against the evidence, Jackson 
v. Knifev,, was not treated by the court as inapplicable, upon 
the ground that the statute of frauds was in  force in  New York. (444) 
On the contrary, although the opinions of the majority of the 
judges profess to be founded on that statute, this Court rejected the 
case altogether and expressly adopted the opinions of the dissenting 
judges, Spemcer and T m p k i r m ,  who held that the statute, any more 
than the common law, was not against hearmg the evidence. 
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But as that was not the point of R e e l  v. Ree l ,  the court have now 
treated i t  as yet undecided here, and deliberately considered the ques- 
tion anew. My own opinion is quite clear, that the case is not within 
the purview of the statute, nor within the mischief. 

The act relates exclusively to the revocation of wills. I t  presupposes 
in  every case a will, good ab origine, to exist. I t  does not profess to 
touch the validity of the instrument, as depending upon the formality 
of its execution or the disposing capacity or-purpoie of the maker. N& - - 

does i t  prescribe the evidence by which those facts shall be proved. 
Those requisites are left as they stood at the common law or by other 
statutes. This act does not say nor mean that a writing having the pre- 
scribed forms of a will, but obtained by fraud, duress or undue influence 
shall, by' force of the formal circumstances, be a will, but i t  says that 
such an  instrument, having not only the forms, but having a t  its execu- 
tion been in  reality the instrument i t  purports to be, shall only be 
revoked by another will, or other mode prescribed in  the act. The very 
title shows this, which is "to prevent frauds in  the revocation of wills." 
I n  fine, the act goes wholly to a change of mind in  the testator, and not 
to the original want of the akmus dkpof iendi .  

Here, perhaps, I might properly leave the case, since i t  is our 
province only to ascertain the meaning of the Legislature, and not to 
carry their enactments beyond their meaning, because we might think 
they ought to have gone further. Yet I think in  this case, notwith- 
standing the argument and authorities offered for the plaintiff, that 

there is a plain reason why the statute was not made broader. 
(445) I t  is said the admission of this evidence is an eGasion of the 

statute and will bring in  all the evils that i t  was meant to 
remedy; that there is little difference between a declaration, "that I 
revoke my will," and "that paper never was my will; i t  is a forgery"; 
or ('I was forced to sign it." And it is further insisted that if the 
statute will not exclude i t  in all cases, yet the rule should be in analogy ' 

to it' and exclude i t  in all cases, when the supposed testator had it in his 
power, by other means than his declarations, to destroy the operation of 
the instrument, as where he had possession of it, or lived long after, free 
of restraint, and could have made another will. 

I admit that evidence of such declarations may mislead a jury. So, 
indeed, may almost all evidence submitted to them, especially if it be 
competent for one purpose and not so for another. This is incident to 
our tribunals as constituted, and not peculiar to this species of evidence. 
I f  i t  be competent for any purpose, the court must receive it at  the risk 
of misconception or misapplication by the jury. The law does not an- 
ticipate either, but the contrary-hot a misconception because the court 
should explain the purpose for which it is received, and the point it 
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tends to establish, nor a misapplication, because there is a reliance on 
the integrity of the jurors. There is no instance in  which the legitimate 
and illegitimate purposes of introducing evidence are more distinct or 
more obvious to a common understanding than the one before us. The 
one is to determine whether a will was made, and fairly made; the other, 
whether the operation of such an instrument, not destroyed, has been 
recalled. This last, the Legislature has enacted, shall not be proved by 
parol. Can the court by any analogy say the same of the former? I f  
we are to look to the policy, what is that which governed the Legis- 
lature? I t  is not that a will once made in writing is, from that circum- 
stance, to be taken as necessarily in its nature continuing to be the will 
of the maker until i t  be canceled or revoked i n  writing, nor that it is 
not right to annul i t  as soon as i t  is made to appear in any manner, 
whether by parol or otherwise, that i t  did not continue to be the 
maker's will. But  the reason for not hearing the parol proof is (446) 
that there is not the ow*d:imry security that i t  is true. The decla- - 
rations'sworn to are those of a dead person, and generally will purport 
to have been made to the witness or witnesses alone. The law-giver may 
well act on the presumption, which experience proves to be too well 
founded, that many men are withheld from falsehood, less by the re- 
straint of conscience than by the apprehension of detection and tem- 
poral punishment. This is the principle of the statute. I t  repudiates 
the testimony, not because it ought not to be acted on, if true, but be- 
cause, if false, there are no means of showing i t  to be so, and because 
that circumstance constitutes an immunity to the witness which tempts 
him to crime. 

But when the evidence is of declarations relating to the creation of 
the will, there are not only the guarantees for veracity common to other 
cases, but peculiar ones, arising out of the provisions of the stat- 
utes passed to secure to the citizen the establishment of the will he has 
made, and against the imposition of one he has not made. Such 
declarations would be manifestly inofficious i n  the case of a will alto- 
gether in  the testator's own handwriting. With respect to attested 
wills, there must in  all cases be one, and where land is devised, two 
witnesses capable of speaking to the fact to which the declarations pur- 
port to refer. There is then witness against witness, and the case is not 
within the policy which dictated the statute, more than within its words. 
Against this conclusion the case of Pvovis v. Reed, 15 Eng. Com. L. 
Rep., 490, has been cited. The opinion of Mr. Justice Parke is founded 
on the policy. of the statute of frauds, but Chief Justice B e d  and the 
other judges do not go on the legislative provisions, but on general prin- 
ciples. I do not find that any other English judge but MT. Parke has 
entertained the opinion expressed by him; that is, for his reasons. The 
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decision of the whole Court was, i t  is true, against the evidence. But 
upon the general question, the respect due to those judges is overborne 
by the authority of a judgment of our own courts, directly in  p i n t ,  and 

certainly the cases cited in Reel v. Reel prove that the court of 
(447) common pleas erred in  supposing that the question was made in 

that case for the first time. 
The residue of the objection obviously goes to the weight of the evi- - 

dence. I t  is true there are many cases in  which it would be entitled to but 
little weight; nay, but few in  which i t  would be entitled to any. Yet, if 
there be others in  which i t  would subserve the cause of truth and justice, 
i t  must be heard, leaving its effect to those whose province it is to weigh 
it. I think there is little danger in  this, when the court can'aid the jury 
by pointing out its legitimate tendency. When the fact of fair execution 
is once established by witnesses fully believed, the credit of the witnesses 
deposing to declarations inconsistent therewith is at  once subjected to a 
severe test. But suppose the declarations to be fully and satisfactorily 
proved, there are so many other motives for a testator to speak evasively, 
or even untruly, both of the execution and the provisions of his will, 
besides that of disavowing i t  in its actual form to be his will as to pre- 
vent much attention being paid by anybody to such evidence. Looking 
at  such evidence judicially, in a case in which i t  should be addressed to 
me, I should give it, if any, the least possible effect in  the case supposed. 
For if the testator lived long after executing the instrument, had the 
possession of it, or could command it, or had i t  in his power to make 
another will, or to revoke the first, and did not, the fact of leaving it in 
existence, supported by the witnesses to it, to be repelled only by the 
uncertain evidence of his vague declarations, so far  outweighs, in a 
reasonable mind, those declarations as to make them but dust in the 
balance. The declarations were never made, or have been misunder- 
stood, or were not serious', but intended to deceive. The truth in  these 
respects is not likely to be obscured, because i t  is to be recollected that 
the attesting or other witnesses on the other side must speak to the very 
fact to which the declarations refer. But i t  is likewise to be remembered 
that the witnesses offered to support the will may testify untruly. Of 

their truth, the subsequent declarations are, amongst other things, 
(448) the test. Suppose a forgery of a will out and out, and that the 

supposed testator averred solemnly on his death bed that he never 
had made a will, and that he meant to die intestate, and this estabIished 
by indubitable proof. I f  this evidence could not be heard, a single 
perjured witness might establish a fabricated writing disposing of the 
largest personal estate, and two might carry all. On this ground, 
evidence of this character must be admissible. As was said in  Reel v. 
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Reel, a contrary rule would palm upon the world wills never made, or' 
made under duress-a proposition the very stating of which shocks us. 
Wherefore, I think there must be a new trial. 

HENDERSOK, C. J. I adhere to the opinion I expressed in  the case of 
Reel .u. Reel, nor do I think that the Act of 1819, providing that no 
written will shall be altered or revoked by parol, affects this question. 
I t  is very clearly not within the words of the act, for they relate to what 
was once a will; these declarations are offered to show that the proposed 
script never was a will. The questions are essentially different in their 
nature. The act prohibits a will, when actually made, from being 
altered or revoked by parol evidence. This is an attempt to exclude 
declarations going to show that it is not and never was a will. Suppose 
the defendant had made a case going to show a forgery, and the question 
was nearly balanced, shall not the declarations of the alleged testator be 
heard to determine the fact?  Does the letter or the spirit of the act 
inhibit it. Yet, if the testimony be excluded under the statute in  a case 
like the present, i t  must be excluded i n  an. I t  is enough for courts to 
see and ascertain the legislative will; i t  is not for them to inquire why 
the Legislature has excluded parol evidence upon questions of alteration 
or revocation, and permitted i t  in questions touching the making of a 
will. But I think I can perceive why they inhibited i t  in the one case 
and not in  the other; in  the first place, if the written will be established, 
there is clear and certain proof of what was the will of the testator at  
one time. By admitting mere parol declarations of revocation or 
alteration, a very uncertain and questionable will may be substi- (449) 
tuted, by the perjury and misrepresentation of witnesses, for one 
clearly established, and there are no means of preventing these perjuries, 
as they point to nothing by which their falsity may be detected. Mere 
words, such as "I revoke my will," which were admissible before the late 
statute, cannot be easily disproved, because they may be sworn to have 
been uttered when no one but the perjured witnesses were present. But 
i t  is not so with declarations that the script in  question never was the 
will of the supposed testator; they refer to the time of the alleged 
making-to the opposing proof which supports the will-and they may 
be weighed and compared with it. This policy is not confined to the 
Act of 1817. I t  is to be found in  the book debt law; a person may swear 
to his account for goods sold and delivered (not sold only), or for work 
and laboy done, but not to a special agreement, or even to money lent, 
because the latter are incapable of disproof; they point to nothing by 
which their truth can be tested. I t  is otherwise as to goods sold and 
delivered, or work and labor done. There is some chance of opposing 
false accounts of this description, for the consideration is something 
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visible, something tangible, the want of which may very probably be 
shown, and prevent imposition to any great extent. The same policy 
is visible in  this statute. I t  is not for me to say how much such evi- 
dence ought to weigh, having, as I have elsewhere observed, no weights 
and measures for my own mind. I t  must, under the circumstances of 
each case, be left to the judgment and discretion of the jury as rational . 
men; if they believe it, they will give i t  effect; if they do not believe it, 
of course they will pay no attention to it. I think a new trial should be 
granted. 

DANIEL, J., dksentiente: I t  is contended by the defendants that the 
case of Reel v. Reel is in  point for them, and so i t  would be were i t  not 
for the Act of 1819, which has passed since the year 1815, the date of the 

supposed will in  that case, and since the death of Reel, which took 
(450) place in  the year 1818. At  the tinie of making tlie will in  that 

case i t  was lawful to prove a revocation by parol testimony; but 
now, by the Act of 1819, no last will and testament can be expressly 
revoked but by writing, and in*the forms pointed out by that statute. I t  
is contended that the statute can have no operation on this case, as i t  was 
intended to apply to the revocation of wills indisputably executed, and 
not to scripts offered as wills and denied by the adverse party to be the 
wills of supposed testators. The Act of 1819 is  a copy of part of the 
statute of frauds and perjuries (29 Cha., 2),  and the same decisions 
which have taken place in England since the statute on questions similar 
to the one now under consideration, as well as decisions in  those states of 
the Union which have adopted it, ought to govern us i n  deciding the 
present case. I n  the case of Provis v. Reed i t  was decided that "declara- 
tions of the testator in  subversion of a will made subsequent to the time 
of its date are not admissible in  evidence, though both parties claim 
under him, and though they are offered with a view to show the manner 
i n  which the will was executed." But the Chief Justice, in  delivering 
his opinion, said : "No case had been cited i n  support of such a position, 
and we shall not for. the first time establish a doctrine which would 
render useless the precaution of making a will; for if such evidence were 
admissible, some witnesses would be constantly brought forward to set 
aside the most solemn instruments." I n  Massachusetts a similar statute 
to the Act of 1819 has been enacted, and the same rule has been adopted. . 

Smith v. Fmmer, 1 Gallison, 170. So in New York there is a like 
statute and a like adjudication. Jackson v. Enifem. After such a 
chain of authorities, all establishing the same doctrine, it would be 
unwise in  us to lay down a different rule; if we did, it appears to me the 
Act of 1819 would be rendered inoperative. Parties would only change 
their position from parol proof of a revocation of a will to an attack 
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upon its execution, by introducing parol evidence of the subse- 
quent declarations of the testator; so all of the evils of fraud by (451) 
the parties, and perjury by the witnesses, would be let in, which 
the Legislature has so studiously endeavored to shut out. When I 
lay down the rule in this manner, in  the case before the Court, I do not 
wish to be understood as excluding parol evidence of the declarations of 
a testator, made at  the time of the execution of a will. Such declara- \ 

tions are a part  of the res gestce, and are admissible. ( 1  Thomas' Coke, 
761, 763, note.) I think a new trial should be refused. 

PER CURIAM. Judgment reversed. 

Cited: S h s  v. Simm, 27 N.  C., 687; In  Te B~~rns' Will, 121 
N. C., 338; Eaam' Will case, 123 N. C., 117; In  r e  Shelton's Will, 143 
N.  C., 222; Linebarger v. Lineburger, ibid., 233; In  re Fowlw, 159 N.  C., 
207; I n  re Hinton, 180 N. C., 212. 

THE JUDGES, UPON THE RELATION OF TITUS J. OATS ET AL., v. DAVID 
H. BRYAN ET AL. 

1. The Act of 1819 (Rev., ch. 990) requiring clerks to renew their bonds does 
not make their offices annual appointments, but gives cumulative securities 
for the performance of, their official duties. 

2. Nonpayment of money received by a clerk officially may be assigned as a 
breach on any bond given by him. 

3. Is the bond of a clerk and master within the Act of 1810 (Rev., ch. 800)? 
Qu. 

THE defendant Bryan, being clerk and master of the court of equity 
for the county of Johnston, on 26 March, 1823, gave a bond and sureties, 
with the usual condition for the faithful discharge of the duties of his 
office. On 24 March, 1824, he gave a similar bond with different sure- 
ties, and so, also, on 29 March, 1825 and 1826. 

By an order of the court of equity for Johnston County, a large estate 
+ held by the relators, as tenants in common with others, was sold by the 

clerk and master, and the purchase money directed to be paid to the 
owners as they were respectively entitled. The clerk and master began 
to receive the purchase money in March, 1823, and continued the receipts 
until March, 1827. 

At the term of the Superior Court of Johnston, held on the fourth 
Monday of March, 1828, the defendant Bryan failed to renew his bonds, 
and a successor was appointed. At the same time the guardian of the 
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I 
relators, they being infants, applied to Bryan for their share of 

(452) the purchase money, but he was unable to pay it, and suits were 
soon after instituted on the two first bonds above mentioned, and 

afterwards, on the others, and the nonpayment of the money due the 
relators, assigned as a breach of their conditions. The defendants, after 
oyer, pleaded performance, and the Act of 1810 (Rev., ch. 800)) limiting 
actions on certain office bonds to six years. 

The above facts were submitted to Norwood, J., in the shape of a case 
agreed, at JOHNSTON, on the spring circuit of 1831, when judgment was 
rendered for the plaintiffs, and the defendants appealed. 

I n  this Court the four cases were considered together; the questions 
discussed were those which arose between the defendants. 

W .  H.  Haywood for plaimtifs. 
Hogg for sureties of 1864. 
Gaston for those of 1865. 
Badger arnd Devereux for those of 1826. 

HENDERGON, C. J. The Act of 1793 (Rev., ch. 384), and the Act of 
1819 (Rev., ch. 990), requiring clerks and masters in equity, and the 
other officers mentioned in them, to renew their boads at stated periods, 
does not make each renewal of the bond a new appointment to office, but 
the new bonds are made additional securities for the performance of the 
official duties of the incumbent. The office is vacated by neglecting to 
renew the bond, not by doing so. The bonds thus given are cumulative; 
the old sureties continue bound for the performance of all the duties then 
resting upon the clerk, as well as for those which should thereafter arise, 
during his continuance in office; the new sureties are also bound in the 
same manner from the time of their executing the bonds until the office 
determines. Some official duties are of a continuing character, the 
obligation to perform them remaining until they are performed. Of 
duties of this kind, there may be several breaches, or rather, breaches at 
several different times, and a breach at one time does not put an end to 

the official obligation, so that another breach of the same duty 
(453) cannot occur. Breaches of this kind are most commonly acts of 

omission, an instance of which is that assigned by the plaintiffs, 
viz., the nonpayment of the money due the relators. This is a continu- 
ing duty, and if not performed when an additional bond is given, i t  
attaches upon the new bond, and also continues obligatory on the old 
ones. There are other acts which, being once done, cannot in their 
nature be done again. Acts of this kind, which are breaches of duty in 
a clerk, being, I presume, acts of malfeasance, can be only a&igned as 
breaches of a bond in existence at the time they happened; they are not 
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covered by bonds given afterwards. I do not intend to specify any act 
of this kind, but leave them for discussion when proper cases shall arise; 
all intended to be decided in this case is that the neglect of the clerk and 
master in  not keeping the money of the relators safely, and paying i t  
over to them, or to some one authorized to receive it for them, is an act 
constituting a continuing violation of official duty, and may be assigned 
as a breach of any bond which he has g i ~ e n .  Judgment must therefore 
be rendered for the plaintiffs upon all the bonds, and must include dam- 
ages, at  the rate of 12 per centum per annum upon the money due the 
relators from the time of the clerk and master's neglect to pay it over. 
The Act of 1819 (Rev., ch. 1002) being express upon this point, and 
including the sureties as well as the officer himself. 

The Act of 1810, barring actions upon certain official bonds, unless 
brought within six years, does not i n  its words include the bond of a 
clerk and master, the words being "all suits on sheriffs, Superior Court 
clerks, and clerks of the courts of pleas and quarter sessions bonds shall 
be commenced," etc. Although a clerk and master in equity is in 
strictness a clerk of a Superior Court, yet the Legislature has, from the 
creation of the office in the year 1787 to the present time constantly 
distinguished that officer from others by the appellation of clerk and 
master. Courts of justice have adopted the same appellation, and, in 
fact, i t  has become general in  all classes of society. The question 
whether a clerk and master's bond is within the act does not arise in any 
of these cases, as the first money was received in March, 1823, and 
the last suit was commenced in February, 1829, and no opinion (454) 
is intended to be intimated upon it. 

PER CURIAM. Judgment affirmed. 

Cited: Poole v. Cox, 31 N.  C., 72; J o m s  v. Hays, 38 N. C., 509; 
Pickens v. illiller, 83 N. C., 547; Cornmissio.ne./.s v. iliichob, 131 N. C., 
502; Fidelity Co. v. Fleming, 132 N .  C., 336; 8. v. ~Vartin, 188 N. C., 
121. 

GEORGE E. CABINESS v. THOMAS MARTIN ET AL. 

Probable cause is such a suspicion as would induce a reasonable man to com- 
mence a prosecution, and where a witness swore that a magistrate, upon 
the return of a State warrant, said that he "would commit the defendant 
unless," etc., and the magistrate had in fact said he "would bind the 
defendant over unless," etc.: It was held that the variance did not 
constitute probable cause for a prosecution for perjury. 
24--14 369 
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THIS was an action on the case, in which the plaintiff declared against 
the defendants for maliciously, and without probable cause, prosecuting 
him for perjury. Upon not guilty pleaded, the cause was tried before 
Don.iLel1, J., at RUTHERFORD, on the last spring circuit. The perjury for 
which the defendants had the plaintiff arrested was alleged to have taken 
place on the trial of an indictment against the defendants fox a con- 
spiracy to extort money fro,m one Horde, and it appeared that Horde, 
having been arrested upon a charge of larceny, and brought before the 
defendant Martin, who was a justice of the peace, had been discharged 
upon his surrendering a bank-note of three dollars to the person who 
sued out the warrant against him, and also executihg to the prosecutor 
his own promissory note for $8.75. On the trial of the indictment 
against the defendants, the plaintiff swore that the defendant Martin 
had told Horde that unless he gave his note, and surrendered the bank 
bill as above mentioned, he would send him to jail. I n  this, it .was 
alleged the plaintiff swore falsely, and i t  was contended that the defend- 

ant had said that unless he, Horde, gave his note, etc., that he 
(455) should bind him to appear at court. Much testimony was offered 

on both sides, on the trial, which it is not necessary to state. 
The presiding judge charged the jury that if the plaintiff had sworn 

on the trial of the indictment against the defendants that Martin had 
said he would send Horde to jail, by a mistake, yet if it was false, it 
amounted to probable cause, and justified the defendants in s u i ~ g  out 
the warrant against him for perjury. 

A verdict was returned for the defendants, and the plaintiff appealed. 

Gaston for plaintiff. 
Badger contra. 

DANIEL, J., after stating the facts, proceeded as follows: We are of 
opinion that if the facts were such as are contended for by the defend- 
ants, they would not make out a probable cause to authorize their issuing 
a State's warrant and prosecuting the plaintiff for perjury. I n  the case 
of illlu"11.n~ v. Dupont, 2 Brown Rep. Ap., 65, Judge Washington, in 
delivering the opinion of the Court, asks, "What is the meaning of prob- 
able cause? I understand it to be the existence of circumstances and 
facts sufficiently strong to excite in a reasonable mind suspicion that the 
person charged with having been guilty was guilty; it is a case of ap- 
parent guilt, as contradistinguished from real guilt. I t  is not essential 
that there should be positive evidence at the time the action is com- 
menced; but the guilt should be so apparent at that time as would be 
sufficient ground to induce a rational and prudent man, who duly regards 
the rights of others as well as his own, to institute a prosecution; not 
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that he knows the facts necessary to insure conviction, but that there 
are known to him sufficient grounds to suspect that the person he charges 
was guilty of the offense." The material question in the cause, on the 
trial of which the plaintiff was alleged to have committed perjury, was 
whether the defendants had fraudulently conspired to obtain by illegal 
means the money and property of Horde. I n  the ascertainment 
of the guilt or innocence of the defendants, on the indictment for (456) 
the conspiracy, it was quite immaterial whether the plaintiff 
swore that the words used by Martin were that he would send Horde'to 
jail if he did not give up the three-dollar bill, and give his note for the 
balance, or whether he swore that Martin said he would bind him over 
to court if he did not give up the property. Horde had been arrested 
for larceny, and it was the duty of the justice before whom the warrant 
was returned to have bound him over to court, whether he was willing 
or unwilling to give up the money, if in the opinion of the justice the 
evidence proved him guilty of the charge. But upon the question 
whether the defendants wished, by their oppressive conduct, to extort 
money from Horde, which, in truth, was the fact that the plaintiff's 
evidence was offered to establish, the words used by the magistrate in 
either way, viz., that he would send him to jail, or bind him to court, if 
he did not deliver the money, would have the same effect. The jury 
could not have been misled by the variance in the words sworn to by the 
plaintiff from those that in fact were spoken by the magistrate. The 
difference between the words spoken by the magistrate and the words 
which the plaintiff swore he made use of was not sufficient to excite in 
the minds of the defendants a reasonable suspicion that he had com- 
mitted perjury. If the justice had said he would bind Horde to court 
if he did not give up the money, then the money must have been sur- 
rendered, or Horde must have gone to jail, if he had been unable to 
procure bail. We think the court and jury could not have been misled 
by t4e variance in the expressions used; and it appears to us that no 
reasonable mind could suspect that the witness was guilty of perjury. 
We therefore think that the facts disclosed did not amount to probable 
cause, and a new trial should be granted, which is done accordingly. 

PER CURIAM. Judgment reversed. 

Cited: Baalle v. Roberson, 29 N.  C., 283; Smith  v. Daaver, 49 N.  C., 
515; Mooye zr. Bat&, 140 N. C., 302; Morgan v. atewart, 144 N. C., 430; 
Eurnphrias v. Edwards, 164 N. C., 157. 
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(457) 
URIAS COLLINS v. MARTIN NALL. 

1. Sheriffs, although elected for one year, by the Act of 1777 (Rev., ch. 118), 
hold their office until the qualification of their successor. 

2. Although.sheriffs are elected at  stated terms of the county court, they hold 
their offices, not from the court at  which they were elected to the next 
court when an election takes place, but for one year. 

THIS was a petition under the Act of 1809 (Rev., ch. 773) for damages 
done to the plaintiff's land by its being overflown by the defendant's ' 
millpond. On the trial  before #wain, J., on the spring circuit of 1831, 
a t  WAKE, the only question arose upon the validity of a deed by the 
sheriff of Wake for the land overflown. I f  the deed was valid, the 
plaintiff had no title, and upon this point judgment was entered for the 
plaintiff, subject to the opinion of the court upon the following facts: 

Isaac Lane was elected sheriff of Wake at the term of the county court 
held on the third Monday of May, A.D. 1815, being the 15th day of the 
month. At the ensuing sessions, commencing on the third Monday of 
August, 1815, being the 21st day of the month, Lane qualified as sheriff 
according to the appointment made the preceding term. At May ses- 
sion, 1816, being the 20th day of the month, William Hinton was elected 
sheriff, who, at  August sessions following, being the 19th day of the 
month, qualified in  pursuance of the appointment made the preceding 
term. From May Term, 1816, an execution, returnable to the ensuing 
August term, issued, which came to the hands of Lane, who levied i t  
upon the land in  question, and on 20 August following, the Tuesday of 
the county court, he sold it, and executed the deed. 

His  Honor, being of opinion with the defendant upon these facts, 
dismissed the petition, and the plaintiff appealed. 

Attorney-General for plainitiff. 
W.  H.  Haywood for defendant. 

(458) RUFBIN, J. An important question was supposed to arise in 
this case, which, upon a closer inspection of the record, is found 

not to do so. I t  has been treated as a case in which a person whose term 
of office as sheriff expired on the first day of the term of the court, upon 
the qualification of his successor, made a sale of land on the second day 
of the term, on a fie& facia&, returnable to the same court. Two defects 
were alleged to exist i n  the sale. The first, that i t  was made too late, 
even if the sheriff's office had continued. . This has been decided other- 
wise, in  Mordecai v. Speight, ante, 428, and before in  Lanier v. Stone. 
The second, that the authority of the sheriff closed with his office. This 
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last is a nice point, and i t  is one which could not be ruled against the 
applicant, to say the least, without further consideration and research. 

But i t  turns out that the objection is not founded in  fact. Mr. Lane 
was still in  office when he made the sale. By  the record of the county 
court, appended to the transcript filed here, i t  appears he entered upon 
his office on 21 August, 1815, and the case states the sale to have been on 
20 August, 1816. I t  is true that the third Monday of August of the 
former year was the 21st day of the month, and that the corresponding 
Monday of the latter year was the 19th day of the month, and that the 
new sheriff qualified on this last day. But we do not count the year 
from one Monday in the one to a corresponding Monday in  the next, 
but from one day to* another day. The year is made up of so many 
days; and particularly is this mode of computing in this case, 
since the statute has plainly a reference to the chasm which might occur 
in  the office by the computation from week to week, and has provided for 
that case. The Act of 1777 (Rev., ch. 118) assumes that a sheriff, once 
appointed, is bound to continue at  common law until discharged, and 
enacts that he shall not be compellable to serve "more than one year, and 
until the next succeeding county court after the expiration thereof." 
I f  the year expire before court, he must serve until court. But if 
the court shall sit before the expiration of the year, the office is (459) 
not then determined; he is to serve one whole year, at  all events. 
And it must mean the year reckoned by days, because in any other view 
there was no necessity for extending the term of office to the court, as the 
terms are in fixed and corresponding weeks, and it cannot be supposed 
the provision was designed to meet only a change of the time of holding 
the court. The qualification of the successor does not affect the question. 
I t  may be that there cannot be two sheriffs at once, but the question 
remains, Which of these two was the sheriff? I f  Lane was compellable 
to serve a year, if he could not compel Hinton to serve before his own 
time expired, it seems a reasonable, indeed, a necessary consequence that 
he should have the whole time to complete the execution of process begun 
by him, and his successor and the court could not prematurely oust him, 
and thereby subject him to amercements and civil suits. His rights and 
powers correspond with his obligations. But if he could, upon the 
qualification of the new sheriff, have relinquished the office, he did not. 
H e  continued to act, in making this sale, and he made it within the 
period limited by law for his office, for in  such a case certainly both the 
days, that of the commencement and that of the ending of the year, are 
not to be excluded. I t  is therefore valid, and the judgment below must 
be affirmed. 

PER CURIAM. Judgment affirmed. 
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ALLEN S. BALLENGER v. ELIZABETH BARNES, EXECUTRIX. 

1. When the plaintiff to rebut the plea of the statute of limitations, proved 
that the defendant's testator in his last sickness sent for him, and ex- 
pressed great anxiety to adjust an unsettled account between them, and 
upon being disappointed, made entries of credits to which he was entitled, 
but no admission by him of a balance due the plaintiff was proved: I t  
was hela DANIEL, J., clissentiente, and HENDERSON, C. J., &@bitante, that 
the evidence was not sufficient to authorize a verdict for the plaintiff, but 
that it should be left to the jury, with instructions to find for the defend- 
ant, unless the testimony proved the testator to have been willing that the 
account should be settled after his death. 

2. A witness who is offered to prove what was deposed to on a former trial 
between the same parties, by a person who is dead, must give the sub- 
stance of the testimony, not its effect. 

3. The allowance of four per cent additional interest, under the Act of 1807 
(Rev., ch. 713), is a matter of discretion, and cannot be revised up011 
appeal. 

ASSUMPSIT, in which the plaintiff, the sheriff of JOHNSTON, declared 
against the defendant for money had and received by her testator, Henry 
Barnes, to his use, and specially, that her testator, being a deputy of the 
plaintiff, collected the taxes in certain districts of the county and had not 
accounted for them to the plaintiff. There were several other counts, 
which i t  is unnecessary to state. 

Pleas : (1)  That the defendant's testator did not assume, and (2)  that 
he did not assume within three years. 

The cause was tried before N o ~ w o o d ,  J., a t  NASH, on the last circuit. 
Upon the issue on the first plea, the plaintiff offered a witness who 

had been of counsel for him on a former trial in  the county court, to 
prove what a witness, since dead, had there deposed; the counsel stated 
that he had examined the witness; that he paid particular attention to 
his evidence, and had taken notes of it, which were then produced; that 
he did not pretend to have taken down the exact words of the witness, 
but that he believed that he was able to give the jury the whole of the 
testimony of the witness on the former trial, though not in  the very 
words then used by him. Upon this statement, his Honor admitted the 
evidence of the testimony of the deceased witness, and that testimony 

was material for the plaintiff. The defendant's counsel then pro- 
(461) posed to prove that the deceased witness had deposed to other 

facts besides those in evidence, but his Honor refused to stop the 
plaintiff's case to receive the proposed testimony, observing that the 
competency of the plaintiff's witness could not be tested by the opposing 
recollection of another ,witness, but depended on the statement upon 
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which it had been received; that the defendant ~ o u l d  be at  liberty, when 
called on for his evidence, to offer to the jury such proof on that point 
as he might think proper. Afterwards the defendant prored other facts 
deposed to by the deceased witness on his cross-examination, which had 
not been stated by the plaintiff's witness, which were material to the 
defendant, and then requested his Honor to direct the jury to disregard 
all the evidence of the deceased witness, which the judge refused to do. 

All the transactions between the plaintiff and the defendant's testator 
having happened more than three years before the commencement of the 
action, the plaintiff, to repel the plea of the statute of limitations, intro- 
duced a Mr. McLeod, who deposed that he mas sent for by the defend- 
ant's testator a few months before his death, but within three years of the 
issuing of the writ, and requested to draft his, the testator's, will; that 
all his property was left to t h ~  defendant, his wife; that during the time 
the witness was writing the will, the testator requested the defendant to 
do something for his sister; that the defendant answered he had better 
leave her a legacy, to which he replied he was not able to do so, as he 
feared, when his affairs were settled and his debts paid, there would be 
but little left, too little to allow him to make a separate provision for 
his sister. The testator requested Mr. lMcLeod to be his executor, which 
was declined, but Mr. McLeod promised to render any assistance in his 
power to the defendant, who was appointed. The testator then entered 
into conrersation as to his business, stated that he never had settled with 
the plaintiff, and seemed much distressed at  the thought of not doing so. 
At his request, Mr. McLeod made a memorandum of sundry credits to 

1 which he was entitled, in  a settlement with the plaintiff, several 
of which mere similar to the following: "I paid Mr. Ballenger (462) 
142 dolls. at  February court, 1822, I think, for which I have no 
receipt, and this payment was made him towards a settlement for tax 
money.)' 

Another witness deposed to a conversation between the plaintiff and 
the defendant's testator, during his last illness, within three yehrs of 
issuing of the writ, in which the former said there never had been a 
settlement between them, which was admitted by the latter, who said he 
wished they could come to a settlement. 

X witness introduced by the defendant deposed that a few days after 
the will was drawn by Mr. McLeod, he was sent by the defendant's 
testator to the plaintiff to request the latter to come and see him, that 
they might arrange their business and have a settlement, to which the 
plaintiff returned no answer. That afterwards, in consequence of a 
similar request, he again went to see the plaintiff during the sitting of 
the county court, and was informed by the plaintiff that he could not 
then go, as he was attending upon the court; that the witness asked him 
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to come directly after court, to which the plaintiff made no reply. I t  
did not appear that the plaintiff had any other claim against the defend- 
ant's testator, except that for which this action was brought. 

His Honor informed the jury that when a man admitted the existence 
of an unsettled account, and declared a willingness to settle it, a promise 
to pay what should be ascertained to be due was implied, and the defense 
of limitations would be thereby waived. For to what purpose, i t  might 
be asked, was a settlement to be made, unless the balance, when ascer- 
tained, was to be paid? And therefore he instructed the jury that if 
they were satisfied from the evidence that the defendant's testator did 
admit the existence of an unsettled account between him and the plain- 
tiff, and declare his willingness to come to a settlement with the plaintiff, 
they would be warranted in  finding against the defendant upon the plea 
of the statute. .No modification of these instructions was asked, nor was 

any exception thereto taken, the counsel for the defendant only 
(463) insisting that there was no evidence to rebut the plea of the 

statute. A verdict was returned for the plaintiff, and a motion 
for a new trial being overruled, judgment was entered accordingly. The 
cause having been tried in  the county court, and the defendant having 
failed to reduce the amount recovered in  that court, his Honor gave 
judgment for the additional four per cent imposed by the Act of 1807 
(Rev., ch. 713). The defendant appealed. 

Badger and De,vereux for plaintif. 
Attorney-General a d  Gastorn for defendant. 

(464) HENDERSON, C. J. This is a most perplexing question. I t  is 
clear from the frequent acknowledgments made by the testator, 

not long before his death, that there were many unsettled accounts be- 
tween him and the plaintiff, and that he desired to settle them in his life 
time. The credits which he directed McLeod to write down plainly point 
to the nature of those accounts, and show that they were for the tax 
money received by him as the collector and deputy of the plaintiff. But 
the amount due, if anything, does not appear from his admissions other- 
wise than i t  can be collected from an observation made to his wife, that 
he was largely indebted, but to whom he did not even allude, further 
than can be inferred from the accounts between him and the plaintiff, 
being the principal subject of their conversation. I t  is very unlike an 
acknowledgment made by a person by agreeing to enter into a settlement, 
or that another should settle for him. I n  a case of that kind why settle, 
unless the balance due was to be paid? An admission of that kind would 
be a waiver of the statute, for the defendant says, "I can and agree to 
stand upon my rights. I can do myself justice in  the settlement." I n  this 
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case there was a great anxiety on the part of the testator to (465)  
settle himself in his lifetime that he might do himself justice, 
and a regret expressed that i t  could not be done upon the plaintiff's last 
visit. His sending twice for the plaintiff, just before his death, evinced 
his great desire that the settlement should take place in  his lifetime and 
under his inspection. This was the settlement he was anxious and willing 
to have made-not one after his death, to which his estate is now called, 
and which the argument must affirm, to derive anything from his ad- 
missions, to be the one he was willing to have made. The statute was 
passed to avoid litigation upon doubtful claims, and therefore when the 
doubt is done away by the admission of the party, or the benefit waived 
by him, it was thought to be in  accordance with the spirit of the act to 
declare it formed no bar to a suit. But here we are left entirely in the 
dark; the statute has not been waived by an agreement of the defend- 
ant's testator to settle, except in his lifetime; and the proof is rather 
of an anxiety to settle than a formal agreement that the accounts might 
be settled at another time, or otherwise than by himself in prospect of 
death. All the mischiefs of the statute will be let in, as the admission 
does not aid in  settling the amount due, nor can we be satisfied that 
these are the accounts referred to-there may be others-and the credits 
entered by McLeod might not be all his payments, but only those for 
which he had no receipt, and his having them put down does not prove 
that he was willing that a settlement should take place after his death, 
but a wish to prepare for the worst. Upon the whole I am inclined to 
think from policy, as well as justice, a new trial should be awarded. 
There cannot be a nonsuit, as that is entered where the plaintiff does 
not support his action by proof, not where the defendant supports his 
plea. 

There is nothing in  the objection that the witness who was examined 
by the plaintiff, as to the testimony of one who had been sworn on a 
former trial, did not profess to give the very words of the deceased wit- 
ness, but the substance only. No man can give the words where 
the testimony exceeds a single sentence. The witness himself, (466)  
if desired, after closing his testimony to commence and go 
through with i t  again, could only give the substance in  many parts. 
The difficulty has arisen from the English reporters confounding sub- 
stance with effect; the latter usually will not do; it must be the words 
or the substance. I f  the witness professed to be able to give the whole, 
it was proper to hear him, and when it appeared afterwards that he 
was mistaken and omitted some material parts, according to the testi- 
mony of another witness, the court could not decide between them, and 
if i t  could, and the addition placed the whole of what the dead witness 
said before the jury, they would then receive it as evidence. They must 
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be satisfied that they have the whole of what the witness deposed to  
before them; they must have all or none, as the whole is to be explained 
by the whole and by every part. I do not know in such a case how the 
court could do otherwise. 

I feel better satisfied in sending this case to a second jury, as the 
verdict is  large, upon a very stale demand and against the estate of a 
dead man, although I am not entirely satisfied on the point of the statute 
of limitations. But there was no acknowledgment of a debt, or balance 
due, or an agreement to settle then or at any other time, but a great 
anxiety to have a settlement in his lifetime. I t  evinced great unwilling- 
ness for what is the object of this suit, viz., a settlement after his death, 
and that by an action. 

RPFFIN, J., concurred. 

DANIEL, J., dissentieate, after stating the case, proceeded: All these 
facts were sufficient to authorize the jury to find that the defendant's 
testator had acknowledged a subsisting debt due by him to the plaintiff. 
Upon a plea of the statute of limitations, the burden is thrown upon the 
plaintiff, either of proving an express promise made by the defendant 
within three years, or an acknowledgment that the debt still subsists, 
and that acknowledgment is evidence, from which a new promise can 

be inferred, Heyling v. Hastifigs, Ld. Ray, 421, or a new promise 
(467) is implied by law, or a new debt created. Bryaa v. Horseman, 

4 East, 599. I t  is sufficient if the jury find the fact of an acknowl- 
edgment, without finding a new promise by the defendant, for the law 
infers the promise. Neither is it necessary that the promise should be 
made to the plaintiff; it is sufficient if made to a third person to take 
the case out of the statute. Halliday v. Ward, 3 Camp., 32; Mount- 
step?zen, v. Brooke, 5 Eng. C. L. Rep., 245. I f  evidence be given by 
plaintiff to prove the existence of the debt aliunde, then it seems that 
any expressions of the defendant which tend to show that i t  has not 
been paid may be left to the jury, but if such evidence be not given by 
the plaintiff, a mere admission by the defendant that a debt claimed has 
not been paid, will not be sufficient, unless accompanied with the further 
admission that the debt once existed. Rowcroft v. Lomas, 4 M. & S., 
457. The request of the defendant's testator to Mr. McLeod to make 
out the list of credits, for which he had no receipts, preparatory to a 
settlement with the plaintiff, necessarily amounts to an admission that 
the latter h8d a debt against him, to which these credits were to be 
applied; and if any other debt existed, to which those credits were to be 
applied, except the one now claimed by the plaintiff, the proof of that 
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fact lays upon the defendant. Baillie v. Imhiquin, 1 Esp. Rep., 435; 
Frost v. Bemgough, 8 Eng. C. L. Rep., 318. I think that the declara- 
tions of the defendant's testator amounted to an admission that he 
owed the plaintiff a subsisting debt, and that the law raises upon this 
admission a promise to pay it, and as this took place within three years 
of the commencement of the action, that ' i t  is not barred by the statute. 

The next objection is that the judge refused to strike out all the evi- 
dence given by the plaintiff respecting the testimony of the deceased 
witness, because i t  was proved on the part of the defendant that material 
parts of the testimony had been forgotten by the plaintiff's witness. I f  
a witness who has been examined in a cause dies, and upon a subsequent 
trial between the same parties his testimony becomes material, his evi- 
dence may be proved by any one who heard it. Mayor of Doncuster v. 
Day, 3 Taun., 262. The witness who offered to prove the testi- 
mony of the deceased should have been present during the whole (468) , 

examination and be able to state substantially the testimony then 
given. No one can be expected to narrate in h~ec verba what a witness 
deposed to on a former occasion, and the law does not require impossi- 
bilities. But the witness must be able to give the substance of the 
testimony, not its effect, or the impression which i t  made upon his mind. 
H e  should be able $0 narrate substantially the facts and circumstances 
which were then deposed to, as the witness would have repeated them 
had he been alive and been examined again. The witness offered by the 
plaintiff thought he could relate all that the deceased swore to on the 
former trial, that made him admissible, and the testimony of another 
person, who swore that there were facts which the first witness omitted, 
was to be left to the jury to weaken the effect of the evidence given by 
the latter. I n  other words, it went to his credit not to his competency, 
and the judge was right in  refusing to strike the testimony out of the 
cause. The judge in  the court below allowed the plaintiff to enter the 

' 

judgment for four per cent additional interest from the time the judg- 
ment was rendered in the county court. H e  did this because he' thought 
the appeal was for delay. This was a question solely for his discretion, 
and although I think he erred, yet we have no power to revise his judg- 
ment. I think the judgment should be affirmed. 

PER CURIAM. Judgment reversed. 

Cited: Bright v. Sugg, 15 N.  C., 494; McLin v. McNarnara, 22 
N.  C., 84; James v. W a d ,  48 N. C., 25; Wright v. Stowe, 49 N.  C., 
519; S. v. Pierce, 91 N. C., 611. 
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THE STATE v. RANDAL McDONALD ET AL. 

1. A search warrant can be granted only to seize stolen goods, and when one 
recited that A. had enticed the negroes of B. to leave him, and that he was 
harboring them, and commanded the officer to seize them: I t  was held 
that the justice had no authority to issue it, and that it did not justify 
the officer. 

2. An officer cannot decide whether a warrant is issued properly, but he must, 
at his peril, determine whether he who issued it had jurisdiction of the 
matter. 

THE defendants were indicted for a forcible trespass in  entering the 
dwelling-house of one Philip Brooks and carrying away several 

(469) slaves. On the last circuit at  MOORE, before his Honor, Daniel, J., 
the jury returned the following special verdict : 

"That Randal McDonald, one of the defendants, was a constable of 
Moore County on 29 August, 1831 ; that on that day D. M., another of the 
defendants, gave information upon oath of the facts stated in  the war- 
rant hereinafter set forth, to W. D., a justice of the peace for the county 
aforesaid, who thereupon issued the same in  the words and figures fol- 
lowing: To any lawful officer, etc., whereas complaint has been made 
on oath before me, etc., by D. M., that a certain Ph'ilip Brooks, of, etc., 
has tempted and persuaded his negroes, etc., to leave him, the said 
D. M., and now has the same concealed in his possession for the pur- 
pose of harboring the same, or conveying them out of the State. These 
are therefore to command you, etc., to search the possessions of the said 
P. B. and take the said negroes, if they are found, together with the 
said Brooks, before me or some other, etc.; that the said warrant was 
delivered to the said Randal McDonald to be executed, who thereupon, 
accompanied by the other defendants, who were summoned by the con- 
stable to aid in  the execution of it, proceeded to the farm of the said 
P. B., and the defendants then, in  execution of the warrant, took into 
their possession some of the negroes above mentioned, who were labor- 
ing upon the farm of the said P. B. and in his service; that the defend- 
ants afterwards proceeded to the dwelling-house of the said P. B., and 
after the constable had demanded admittance into the house, and had 
been refused, with force and violence broke open the door thereof, and 
took into their possession others of the negroes above-mentioned, who 
were then in the house, and carried them away. The jury further find 
that the said D. W. was entitled to the services of the above-mentioned 
negroes, and that they were enticed and persuaded by the said P. B. to 
leave his possessions, but that the said P. B. in  good faith claimed to 
be the lawful owner of them, and that he acquired possession i n  asser- 
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tion of his supposed title, and that the said negroes came to his house 
before daylight on the niorning of the said 29 April, 1831. The jury 
being ignorant, etc. Upon this verdict his Honor gave judgment 
for the defendants, and Mr. Solicitor Troy appealed. (470) 

Attorney-General for Sta,te. 
ATo counsel on  other side. 

DAKIEL, J., after stating the ~ ~ e r d i c t  as above, proceeded: Since hear- 
ing the arguments here, and examining the authorities cited, I am satis- 
fied that the judgment I gave in the court below was erroneous. 

The question now to be determined is, whether the defendant 
NcDonald, who was a constable, and the other defendants who were 
summoned by him to aid him, can justify under the warrant mentioned 
in the case. 

At common law a lawful warrant from a justice who has jurisdiction 
of the cause, justifies the officer who executes it, though i t  be irregularly 
issued, but it is otherwise when the justice who issues the warrant has 
not jurisdiction of the cause. 1 Chitty C. L., 69, Hawk P. C. Bk., 2, 
ch. 13, see. 10; Com. Dig. Imprisonment, 8, 9. Warrants to search for 
stolen goods are authorized by the principles of the common law. With- 
out them, says Lord Hale, felons would frequently escape detection. 
2 Hale, 113. A search warrant in this State is to be granted only where 
a larceny is charged to have been committed. I t  is not to be granted 
without oath made before the justice that a felony has been committed, 
and that the party complaining has probable cause to suspect that the 
stolen goods are in such a place, and he should show his reasons for the 
suspicion. 2 Hale, 113, 150 Chitty Crim. Law, 65. The warrant then 
should be directed to a constable or public officer, and not to a private 
person. I t  is fit that the party complaining should be present, and 
assisting, because he will be able to identify the property which he has 
lost. 1 Hale, 150. 

The justice who issued the warrant in  this case had jurisdiction to 
issue a warrant to search for stolen goods, and whether the facts 
set forth in the affidavit of the applicant for the warrant con- (471) 
stituted a larceny of the goods was for his determination. I f  he 
had issued a warrant, which professed to be an authority for the officer 
to search some particular place for stolen property, then the officer 
would have been justified in acting under such a warrant, although in  
truth and fact no larceny had been committed. The justice is to judge 
and determine upon the questions of law, arising from the facts dis- 
closed in  the affidavit of the person making the application. The con- 
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stable being a ministerial officer, must execute the warrant, and cannot 
decide whether it should have been issued on such an affidavit or not. 
I mean that the officer must execute, if the case was one which appeared 
by the warrant to be professedly within the jurisdiction of the justice. 
But  i t  seems clear that a constable cannot justify an arrest, by force of 
a warrant from a justice, which expressly appears on the face of it, to 
be for an offense of which he has no jurisdiction. 2 Hawk P. C., 130; 
Shergold v. Holloway, Strange, 1002. The offense set forth on the 
face of this warrant expressly appears to be of a description which a 
justice could not issue a search warrant to remedy. The offense charged 
against the defendant in  the warrant is that he "tempted and persuaded 
his negroes, Tempy, etc., to leave him, the said Daniel McNeill." The 
offense was not a larceny; it was only made a misdemeanor by the Act 

M of 1821. Tay. Rev., ch. 1120. The justice did not intend, neither did 
his warrant profess, to have been issued to search for stolen property. 
I n  issuing such a warrant he exceeded his jurisdiction, therefore i t  was 
void, and the officer was bound to know that i t  was void, and would be 
no justification to him if he executed it. The officer is not bound to 
know whether a warrant which, upon its face, was professedly within 
the jurisdiction of a justice, had been issued regularly or not. But if 
from what is stated on the face of the warrant i t  appear that the 
justice has exceeded his jurisdiction, the officer is bound to know that 
such a warrant is void, and will be no justification for his acting under 
i t ;  and if he executes it, he does so at  his peril. The judgment in  the 

Superior Court must be reversed. 
(472) PER  CURIA^ Judgment reversed. 

Cited:  S. v. Marm, 27 N. C., 47; Welch v. Scott, ibid., 7 6 ;  Cohoon v. 
Speed, 47 X. C., 135; S.  v. Fergusom, 67 Ilu'. C., 221. 

THE STATE v. WILLIE CLEMONS. 

The Act of 1794 (Rev., ch. 406), to prevent owners of slaves from hiring to 
them their time, does not subject the master to an indictment, the remedy 
being against the slave alone. 

THE defendant was convicted on the following indictment : 
"The jurors for the State, upon their oath, present that Willie 

Clemons, late of, etc., on, etc., with force and arms at, etc., unlawfully 
did permit his slave by the name of March to hire his own time to 
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divers persons, to the jurors aforesaid unknown, contrary to the act of 
the General *4ssembly, in  such case made and provided, and against, etc." 

The defendant was convicted, and judgment for the State being ren- 
dered by Daniel, J., on the last circuit at  BEAUBORT, he appealed. 

Attorney-General for the  State. 
No counsel f o ~  defendant. 

RUFFIK, J. This is an indictment against the master, and i t  is 
founded on a misconception of the Set of 1794. The statute directs the 
grand jury to make "presentment of any slave." The great purpose of 
the act is to prevent and abate the nuisance, as was said in Woodman's 
case. The proceeding is therefore primarily against that, and the notice 
to the master is to give him an opportunity, as in  other cases, of defend- 
ing his slave and not defending himself personally. I t  is true the 
owner is indirectly punished by having his slave hired out for one year. 
But that is only the incidental consequence of the judgment. The per- 
sonal liability of the master is for the penalty df twenty pounds. The 
act does not make him guilty of a misdemeanor nor subject him to 
indictment. 

The judgment of the Superior Court is therefore reversed, and the 
judgment arrested. 

PEP. CURIAM. Judgment reversed. 

Cited: S. v. Clarissa, 27 X. C., 223. 

THE STATE v. SOLOMON ROPER. 
(473) 

1. Where a shawl was dropped in an exhibition room, and picked up by the 
defendant, placed in a conspicuous situation, and afterwards appropriated 
to his own use: It was held that he was not guilty of larceny. 

2. Can larceny be committed of goods that are lost? Qu. 

THE defendant was indicted for petit larceny in stealing a shawl. 
Upon the trial before Swain,  J., at IREDELL, on the last circuit, many 
witnesses were examined, and the result of all the testimony was as 
follows : An exhibition of wild animals took place, in  which the animals 
were placed on the inside of a circular tent, a chain was stretched so a's 
to form a ring within the tent, the animals were between the chain and 
the sides of the tent, and the spectators admitted into the ring formed 
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by the chain; that upon one occasion, when the ring was full of spec- 
tators, the defendant was leaning upon the chain looking at  the animals; 
that some person exclaimed, "There is a shawl"; that the defendant 
picked it up from the ground near his feet, shook some rubbish from it, 
threw i t  across the chain, and leaned his body over i t ;  that in  a few 
minutes he took the shawl and secreted i t  under hie coat, left the ring, 
went to his horse and put the shawl undkr a sheepskin, which served as a 
cover for his saddle. The owner of the shawl deposed that she did not 
know when she lost i t ;  that she continued in the ring until she was told 
that the defendant had it, and that then, for the first time, she ascer- 
tained that i t  was lost. 

For the defendant i t  was insisted, (1) that the shawl being lost, and 
the owner unknown, i t  was not the subject of larceny; (2) that unless 
the first taking was with a felonious intent, the defendant was not 
guilty of larceny, and of course must be acquitted, unless the jury 
believed that he intended to steal the shawl at  the instant he picked i t  up 
and hung i t  on the chain. 

His Honor charged khe jury that the guilt of the defendant did not 
depend upon the felonious intent having entered his mind at the 

(474) instant he discovered the shawl. That if at  the time he took the 
shawl from the chain he knew to whom it belonged, but took i t  

with the intention of stealing it, he was guilty, although he might have 
picked i t  up with an intention of preventing i t  from being injured. 
And further, that if at  the time the defendant took the shawl from the 
chain the owner was within the ring, and within the sound of his, the 
defendant's voice, although she was unknown to him, if he took i t  with 
an intent to appropriate i t  to his own use, he was guilty of larceny. The 
defendant was convicted and appealed. 

Gastom for def emdmltt. 
Attorney-GemeraJ contra. 

DANIEL, J. I n  a late work of great learning and research, larceny 
is defined to be "the wrongful or fraudulent taking and carrying away 
by any person of the mere personal goods of another, from any place, 
with a felonious intent to convert them to his (the taker's) own use, and 
make them his own property without the consent of the owner." (2  
East P. C., ch. 16, sec. 2, p. 553.) But there must be an  actual taking 
or severance of the goods from the possession of the owner, on the ground 
that larc6ny includes a trespass; if, therefore, there be no trespass in 
taking the goods, there can be no felony in  carrying them away. (2 
East P. C., 554; 1 Hawk P. C., ch. 33, sec. I; 1 Russell, 95.) I t  is a 
general maxim that the ownership of goods draws after i t  the possession. 
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But if the owner or person whose property is alleged to be stolen be not 
actually or constructively in possession of it, the taking cannot amount 
to larceny. Therefore, if goods were lost by the owner and found by 
another, and the taking was bona jidle, and not under a mere pretense of 
finding, and the finder afterwards feloniously determines to appropriate 
them to his own use, i t  mill not be larceny. But if the finder, at the 
time of taking the goods, knew who mas the owner, the subsequent appro- 
priation in  a secret manner, or his denial of any knowledge of the goods, 
or any other acts showing a felonious intent, would be evidence to 
be left to the jury, from which they might infer that the origin21 (475) 
taking was with a felonious intent. (East P. C., 664; Lear's 
case, 215, n.; 1 Hale, 506; 2 ibid. ,  507; R e z  u. Walters, 3 Burns Justice, 
180.) I f  money, by mistake, is sent ~x-ith a bureau to be repaired, and 
it is taken with a felonious intent, i t  will be a larceny, because the money 
was not lost. (Cartzuright u. Green, 8 Ves., 405.) I n  the case before 
the Court, it appears that the shawl mas lost, and that the defendant 
took it up, after a bystander had said, "There  is  a shawl"; that he shook 
the dirt off it, and then laid it on the chain, and leaned over it for a few 
moments, and then secreted it in  his bosom, and left the ring. The 
s h a d  had not been placed by the owner where the defendant took i t  
from, but it had accidentally fallen there, and was lost. The defendant, 
when he took it up in a public manner, was ignorant of the owner; he 
continued thus ignorant until some time after he left the ring. The 
circumstances of his not calling out and proclaiming to the crowd that 
he bad found a shawl does not alter the case; neither does the circum- 
stance of his laying the shawl on'the chain, and leaving i t  for a short 
space of time, and returning and then taking it from the chain and 
carrying i t  away with a felonious intent. The owner had lost i t ;  she 
had not regained possession of it, nor did the defendant know the owner. 
The taking from that place (I mean the chain) was not a taking from 
the possession of the owner. I think, from the time the defendant took 
the shawl from the ground until he delivered i t  to the owner, it was in  
his possession. As the original taking of the lost goods was without a 
felonious intent, the subsequent felonious asportation will not make the 
defendant guilty of larceny. I think a new trial should be granted. 

HENDERSOK, C. J. This case does not present the question whether 
lost property is the object of larceny, for the original taking of the shawl 
from the ground was not attended by any circumstance from which a 
felonious intent could be inferred; it was not done clam et  secrete, 
but openJy and publicly. The fraudulent and secret conversion (476) 
of i t  afterwards to the defendant's use could not impress a lar- 
cenous character on the original taking; at  most, it would only be evi- 
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dence of the original intent, and the open and public manner in  which 
the act was done precludes all idea of a larcenous intent, and shows, too 
plainly to be controverted, that such intent, if i t  ever existed, was an 
afterthought. So far, therefore, as the secret and fraudulent with- 
drawal of the shawl from the chain gave a larcenous character to the 
first taking, i t  i s  to be entirely discarded from the case, as even those 
that think that  lost goods are the object of larceny admit that the 
original taking must be with a larcenous intent; that no after-thought, 
or after-act, can convert i t  into a felony. For my own part, thinking 
that th&e must be a n  unZawful taking from the possession of the owner 
to constitute a larceny, I am of opinion that lost goods are not the 
object of larceny. Some of my reasons, given in a much more forcible 
manner than I can give them, are to be found in Judge Spe~cer ' s  opinion 
in  the case of the People v. Anderson, 14 John., 294. Runaway slavm 
do not fall within the description of lost property, for from their nature, 
being intelligent beings, they are incapable of becoming estrays in  the 
legal or technical meaning of the word, which class of lost property they, 
in  their runaway state, more closely resemble than any other. Possibly 
this exception to the general rule may be founded i n  policy, as no vigi- 
lance of the owner can prevent their abseonding, and the law attaches 
some degree of negligence to the owner in  losing his property, and there- 
fore does not protect it, when lost, by high penal sanctions. I f  the 
removal of the shawl from the chain was a continuous act of the posses- 
sion acquired by the defendant when he took i t  from the ground, and 
not a distinct and independent acquisition, it was entirely immaterial 
whether he then knew who was the' owner, or whether she was then 
within the ring, or within the sound of his voice; in  neither case could 

it be a larceny. To constitute it a larceny, there must have been 
(477) an abandomment of the possession by the finder before i t  was 

taken from the chain. Whether there had been such an  abandon- 
ment should have been submitted to the jury. I t  is true i t  is a question 
of law, to be decided by the court, but the facts upon which i t  arises are 
to be ascertained, either by the admission of the party upon record or 
by the verdict of the jury. The facts, then, are i n  no way ascertained, 
for abandonment is an intent of the mind, evidenced, i t  is true, by an  
overt act, from which, as in the present case, the jury alone is competent 
to make the inference. There is  no fact stated upon the record from 
which the law can draw the inference. The quo animo with which the 
defendant placed the shawl on the chain, standing by or near to it, is for 
the jury and not for the court, and I would not add a single instance 
of an inference of fact to be drawn by the law, and very clearly this is 
not a case where any judge would do so. The act is too equivocal and 
subject to too many shades of difference to infer from i t  any rule of 
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intent applicable to all cases, and each case must be left to be decided 
according to its own particular and minute circumstances; that is, 
according to the actual intent in each particular case. I am of opinion, 
therefore, that the defendant is entitled to a new trial, because the inten- 
tion with which he placed the shawl on the chain was not submitted to 
the jury, and without an  abandonment of possession by him, no matter 
under what circumstances he afterwards withdrew i t  from the chain; 
no matter whether he knew who was the owner or not, or whether she 
was or was not within the sound of his voice, such withdrawal was not a 
larceny. Should the jury be of opinion that there had been an abandon- 
ment of the possession, I am not prepared to say that the article was 
then placed in  a situation to be the object of larceny. Did such aban- 
donment by hanging it on the chain, if i t  was an abandonment, restore 
the possession to the owner, without her knozuledge? And did i t  merely 
cease to be lost property? Or did it only restore it to its situation when 
it was first discovered on the ground ? 

These are questions I leave to future discussion, if the occasion 
should require it, for, as I said before, I am not prepared to (478) 
decide them. 

PER CURIAM. Judgment reversed. 

Cited: S. v. Will ia ,m,  31 N.  C., 146; S. v. Farrow, 61 K. C., 163; 
S. v. Deal. 64 N. C., 275. 

THE STATE v. JOHN PATRICK ET AL. 

1. A remedial statute is to be construed so as to advance the intention of the 
Legislature, as where by the Act of 1815 (Rev., ch. lW),  incorporating the 
Cape Fear Navigation Company, no power to collect tolls is expressly 
given, unless by that section which confers on the company all the powers 
which the eighth section of the Act of 1812 (Rev., ch. 848) gives to the 
Roanoke Navigation Company, and that section authorizes the latter com- 
pany to demand their tolls at the falls of Roanoke: It was held that the 
Cape Fear Navigation Company might demand theirs at any place on that 
river. 

2. A power of distress given a navigation company upon a refusal to pay their 
tolls is constitutional, the action of veplevin being a remedy for its abuse. 

THIS was an indictment for an assault upon one Connor, tried before 
No~zuood, J., at CUMBERLARD, on the last spring circuit. 

On the trial the defendants justified the assault upon the ground that 
Connor had illegally attempted to take from their possession a steam- 
boat. The prosecutor, on the other hand, justified the seizure as the 
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collector of tolls due the Cape Fear Eavigation Company. The jury 
found a special verdict to the substance following: 

That the Cape Fear Navigation Company had appointed a place on 
the Cape Fear River where tolls were to be paid, and had authorized the 
prosecutor to collect them; that ou the day-before the assault was com- 
mitted the steamboat John Walker arrived in  the river opposite to the 
place where the tolls were to be paid, when she was hailed by the prose- 
cutor, who demanded of the defendants, who were on board, the tolls due 
on her cargo, which mas refused, and the boat kept under may against 
the orders of the prosecutor, up the river to a wharf, about three 
hundred yards above the place where the tolls were demanded, where her 

cargo was usually discharged; that on the next day, before the 
(479) cargo was discharged, the prosecutor having again demanded the 

tolls, which were refused, attempted to go on board and seize the 
boat, which was resisted by the defendants, when the assault was com- 
mitted. Four points were presented by the verdict, and in  case either 
of them were decided negatively, then the jury found the defendants 
not guilty. The points were: 

1. Whether that part of the act of incorporation which authorized a 
seizure of the boat was constitutional. 

2. Whether the demands for the toll could be made on the Cape Fear 
River. 

3. Could the seizure be made on the day after the demand was made! 
4. When the boat had arrived at  her place of discharge? 
His  Honor, being of opinion that the section of. the act of incorpora- 

tion which authorized the seizure was unconstitutional, discharged the 
defendants, and 1Yr. Solicitor Troy appealed. 

Atto~ney-General and Gatston for the State. 
Badger and W.  H.  Haywood for defendants. 

DANIEL, J. The first question arising out of the special verdict is 
whether the power granted by the charter incorporating the com- 

(480) pany, and giving the right to seize the boat is constitutional. We 
think it is constitutional. The Act of 1815, entitled "An act con- 

cerning the navigation of Cape Fear River," changed the name of the 
"Deep and Haw River Navigation Company" to that of the "Cape Fear 
Navigation Company," and gave it all the rights, privileges, and fran- 
chises granted to the "Roanoke Navigation Company," by certain sec- 
tions of the Act of 1812, entitled "An act for improving the navigation 
of Roanoke River, from the town of Halifax to the place where the 
Virginia line intersects the same." The Act of 1815 adopts those sec- 
tions, and among them is the eighth, and declares that they shall con- 
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stitute and form a part of the charter of the "Deep and Haw River 
Navigation Company." By the eighth section of the Act of 1812, the 
Roanoke Company are authorized to demand and receive at  some con- 
venient place or places, at or near the Falls of Roanoke, for all com- 
modities transported through any canal, lock, or sluice, made by the said 
company, tolls according to the following table and rates, etc." After 
setting out the table of rates, the section proceeds, "That if any person 
or persons shall refuse to pay the tolls at the time of ofiering to pass the 
places appointed for their collection, and previous to passing the same, 
the collectors, respectively, may lawfully refuse passage to the person or 
persons so refusing; and if any vessel shall pass without paying the toll, 
then the said collectors, respectively, may lawfully seize such boat or 
vessel and sell the same at auction for ready money, after advertising the 
sale at least ten days," the money to be first applied to the payment of 
the tolls and expenses of seizure and sale, and the balance to the owner 
of the boat. This remedy is given in addition to the personal liability of 
the owner of the boat, to secure the tolls to the company. 

The prosecutor, who was collector of the tolls due the Cape Fear 
Xavigation Company, went, in the manner stated in  the case, on board 
of the boat to seize and sell her, according to the directions of the eighth 
section of the Act of 1812, when he was assaulted by the defend- 
ants and driven from the boat, on the ground, as they say, that he (481) 
had no legal or constitutional authority to seize and sell the same 
to pay the tolls, and therefore they made the assault in a necessary 
defense of their own property, which vas  about to be forcibly and illeg- 
ally taken from them, and that they had no opportunity or right, by the 
Act of 1812, to contest the demands of the prosecutor i n  any court of 
justice. We think the law gave the defendants a right to have the 
claims of the prosecutor judicially investigated; they might, on the dis- 
tress being made, have replevied the property, and had the proceedings 
returned into a court of record, and had its judgment on the rights of the 
parties. The writ of replevin is a common-law proceeding, and may be 
used in this State, and is a remedy incident to every species of distress 
without process. I t  has frequently been used in  this as well as in all 
the states of the Confederacy, which have adopted the common law. 
The objection, therefore, that the property of the defendants might have 
been taken from them, under the eighth section of the Act of 1812, 
without giving them an opportunity to defend themselves against any 
unjust claims for tolls, is not tenable, and will not avail in  this case. 

The second ground of defense is that the demand of tolls could not be 
made on the Cape Fear River. By the second section of the Act of 1815, 
the rights, "privileges, and franchises of the Deep and Haw River Navi- 
gation Company shall extend from the sources of the several rivers and 
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creeks running into the Cape Fear River, to the mouth of said river." 
By the seventh section of the same act it is declared thus: "And 
whereas, by improving the navigation of the Cape Fear River, and the 
various streams that run into the said river, the company will become 
entitled to tolls at  different places, but of unequal amount: Be it  
enacted, that the stockholders, or a majority of them, in a general meet- 
ing, shall have power to regulate and determine the tolls which shall be 
paid, and from time to time alter the said tolls." 

I t  appears from this section that the company are to be paid tolls; 
we perceive that there is a navigation company formed; i t  has 

(482) rights, privileges, and franchises from the sources of the Cape . 
Fear River to its mouth; the company have a right to regulate 

and determine by their by-laws what tolls shall be paid, so as not to 
exceed fifteen per cent on their capital stock. This toll is directed by 
law to be paid. But  where are they to be paid? ask the defendants. 
They call our attention to the eighth section of the Act of 1812, adopted 
by the Act of 1815, and say if the collector, under this section, sets up 
a right to seize our vessel, we have a right to say that his demand of 
toll must be made according to the very same section, "at some con- 
venient place or places, at  or near the Falls of Roanoke,'' and if a 
seizure is made before a demand of the tolls shall have been made, at 
some convenient place near the Falls of Roanoke, i t  will be illegal, and 
we have a right to resist it. I f  by adhering to the letter of the Act of 
1815, with its adopted sections of the Act of 1812, we disappoint the 
intention of the Legislature, and defeat the object comtemplated, we may 
be sure that our construction is improper, but if we place a construction 
on the act which will carry the intention of the makers into execution, 
and effectuate the object contemplated, we may be equally sure our con- 
struction is right. What was the intention of the Legislature? This is 
gathered from reading the whole act, as we gather the intention of 
parties to a deed or other written contract by reading the whole of it. 
I presume the Legislature intended by the act of incorporation to enable 
the company to raise a capital by means of which the river Cape Fear 
should be made navigable, and that the owners of the capital should be 
rewarded for the use of it by taking at different "convenient places" 
tolls on vessels and commodities passing along the river, so that the tolls 
should not exceed fifteen per cent. I f  the tolls for passing up and dowll 
the Cape Fear River were to be demanded at a place near the Falls of 
Roanoke River (a  distance of nearly one hundred and fifty miles from 
the Cape Fear River), before they could be legally collected, the object 

and intention of the Legislature in passing the Act of 1815 would 
(483) be frustrated. I f  we were to hold that the demand mas to be 

made at  or near the Falls of Roanoke, and upon a refusal to pay 
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there, that the vessel and goods should be distrained on the Cape Fear 
River, such a construction would at once be tantamount to a repeal of the 
law. This act of Assembly, not-being a penal act, but passed for a purpose 
highly beneficial to the country, must receive a fair and liberal inter- 
pretation. The tolls by the act are to be paid, and I think they may 
be demanded at some reasonable and convenient place near to the place 
for the use of which they became due. Would i t  not be monstrous to 
tell the debtors for tolls on the Cape Fear River that they must go to the 
collector's office at or near the Falls of Roanoke to pay them? I think 
i t  equally absurd to require the company to demand its debts due as tolls 
from the captains of boats for using the Cape Fear River at the Falls of 
the Roanoke before a distress for them could be resorted to. 

Where there is a saving clause in  a statute, which is repugnant to the 
purview or enacting part of it, it is void. ( 1  Co.. 47; Plowd., 564; 
14 Petersdorffs Ab., 719, 720.) 

The intention is to be collected from the express words of the particu- 
lar clauses in each statute, and where the object and intention is clear, it 
is not to be defeated by the letter or wording of any particular clause, 
for every statute is to be expounded, not according to the letter, but the 
intention of the makers of it. (Cuden& 2'. Chanklin, 3 X. and S., 510; 
14 Petersdorffs Ab., 716.) 

I t  does not appear from the case that there is any such place as the 
Falls of Cape Fear River; the place of collection of the tolls due must be 
a t  some reasonable and convenient place, and it does not appear that the 
place mentioned in the case is an improper one. 

I f  the demand of toll could be made at the place mentioned in the 
case, which I think i t  might, the next question made by the verdict is, 
"Could the seizure be made on the day succeeding the day of the de- 
mand?" The answer to the question, appears to me, ought to be in the 
affirmative. I see no reason why the boat should not be distrained the 
next day for a debt which she owed for tolls the day before, which 
had been then demanded and refused to be paid. (484) 

The next question is, ('Could the seizure be made after the boat 
had arrived at  the wharf 1'' By the eighth section of the Act of 1812, 
the collector may refuse the passage of a boat upon an oniission to pay 
the tolls demanded, but the section proceeds, that "if any vessel shall pass 
without paying the tolls, then the said collectors, respectively, may 
lawfully seize such boat or vessel." I think i t  a very convenient time 
and place for the collector to distrain when the boat came to the wharf; 
certainly it would be as legal to arrest the boat there as in the stream. 
After reviewing the whole case, I think the judgment of the Superior 
Court should be reversed, and judgment entered for the State. 

PER CURIAM. Judgment reversed. 
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(485) 
THE STL4TE v. ISAAC D. LIPSEY. 

1. Where a judge in his charge did not repeat-all the testimony, but only such 
parts of it  as  he thought would aid the jury in finding their verdict: 
I t  w a s  held (DANIEL,  J., d i s sen t ien t@) ,  to be correct. And per RUFFIN, J., 
and HEXDERSOK, C. J., that part of the Act of 1796 (Rev., ch. 452) directing 
the conduct of judges in charging juries, which forbids a judge to express 
his opinion as to the weight of evidence, introduces a new rule. The 
other part directing him to state to  the jury the facts given in evidence is 
declaratory that his discretion in that' respect was not affected by the 
prohibitory clause. 

2. Where, in  the co~lr t  below, a new trial was moved for because the judge 
expressed an opinion to the jury on the weight of evidence, and the case 
certified with the record stated no instance in which this had been done, 
but that  the judge mas unconscious of having done so: I t  wrcs held that 
this Court, having no power to ascertain the fact, could not reverse the 
judgment. 

3. Where, on a trial for murder. the prisoner proved his general peaceable 
demeanor, and the judge informed the jury that evidence of character 
was entitled to but little weight where facts were positively sworn to, 
and it  is  doubtful from the case whether this instruction referred to the 
fact of killing or the amount of provocation, a new trial was granted. 
RUFFIR', J., dissent iente.  

( S t a t e  v. Morris, 10 N. C., 388, approved and extended by HENDERSOY, C .  J., 
and RUFFIR' ,  J., and disapprored by DANIEL, J.) 

( S t a t e  v. M e w i l l ,  13 N .  C., 268, approved by HESDERSON, C. J . )  

THIS was a n  indictment fo r  murder ,  t r ied before Strange, J., a t  
DUPLIN, on  t h e  last circuit.  T h e  prisoner was  convicted, and  a motion 
f o r  a new t r ia l  being overruled, a n d  judgment of death pronounced, h e  
appealed. T h e  case certified wi th  t h e  record s tated "the following t o  be  
t h e  grounds upon  which t h e  motion was m a d e :  

"1. T h a t  t h e  ju ry  h a d  found against the  weight of testimony, only 
two witnesses testifying on t h e  p a r t  of t h e  S t a t e  to  a case of murder ,  
a n d  those two being contradicted i n  mater ial  p a r t s  of their  testimony by  
th ree  witnesses on the  par t  of the  State ,  a n d  by  a l l  of the defendant's 
witnesses who deposed t o  the  same p a r t  of the  transaction. 

"2. T h a t  t h e  ju ry  returned the i r  verdict without  due reflection and  
proper  deliberation, i n  a case where there was confessedly a mass of 

conflicting testimony. 

(486) "3. T h a t  t h e  judge expressed his  opinion to the  ju ry  on  t h e  
facts  of the  case, o r  gave them so s t rong a n  int imation of i t  t h a t  

i t  was  impossible f o r  them to mistake i t .  
"4. T h a t  t h e  judge, i n  reciting a n d  commenting on  the testimony, 

dwelt a t  length and  directed the  at tent ion of t h e  j u r y  part icular ly to  t h e  
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parts of it which operated against the prisoner, and omitted to recapitu- 
late or comment on those operating in  his favor. 

"5 .  That the judge erred in instructing the jury that the character 
of the prisoner was only to be considered by them, where there was a 
doubt as to the fact of killing, and was entitled to but little weight where 
that  fact was positively sworn to. 

"6. That in a case of conflicting and contradictory testimony, the 
jury should have been instructed that if, upon weighing the whole testi- 
mony, they had a rationa1,doubt of the guilt of the prisoner, they ought 
to acquit him. 

"7. That the judge misapprehended and misrecited to the jury a part 
of the testimony of Hardy Newton, a most material witness for the 
prisoner. 

"The two first grounds were overruled, the judge approved the verdict, 
~vhich was held to be sustained by the evidence. The third ground was 
overruled because the presiding judge was unconscious of having said 
anything in  his ~ h a r g e  to the jury which invaded their exclusive right, 
as judges of fact. As to the fourth objection, the presiding judge did 
not recapitulate all, or nearly all, that was said by the witnesses on either 
side, but selected from the mass of testimony such facts as occurred to 
him to be important to a just determination of the cause; and did not 
refuse to mention anything which was suggested by the prisoner's coun- 
sel, but, on the contrary, did mention several facts, and commented up011 
them, at the suggestion of the prisoner's counsel, which he would not 
otherwise have deemed necessary to call to the attention of the jury. 
O n  the fifth point, the jury were instructed that the character of the 
prisoner was only to be considered by them where his guilt mas 
doubtful, and was entitled to but little weight where facts were (487) 
positively sworn to. On the sixth point, the jury were instructed 
that, unless the prisoner's guilt was so fully proven as to leave no doubt 
i n  their minds, they ought to acquit. On the seventh, the presiding 
judge is not aware of having misapprehended or mistaken the testimony 
of Hardy Newton, or any other witness in the cause, except one, which, 
upon the intimation of the counsel for the prisoner, was corrected at 
the time, and if any others had been pointed out, they would have been 
corrected. I t  is further stated, at the request of the counsel for the 
prisoner, that the testimony of the first and most material ~ i t n e s s  for the 
State was fully recapitulated by the judge, and that of the other wit- 
ness was not recapitulated fully, but such parts thereof presented as in 
the opinion of the judge tended to support or contradict the principal 
witness for the State; that if the principal witness for the State and 
others were believed, it was a case of murder, and if the statement of 
some other witnesses was believed, it was a case of manslaughter. And 
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the jury were distinctly informed that in this conflict of testimony they 
must determine what they believed to be the real facts of the case. 
Many witnesses were offered on both sides, none of whom were impli- 
cated as unworthy, from their characters, of credit. And the judge went 
fully into the rules by which the credit of witnesses was to be tested by 
the jury. I t  mas in proof by all the witnesses who testified to the fact, 
and they were many, that the prisoner's demeanor had hitherto through 
life been perfectly pacific." 

Mordecai for the pvisoner. 
( 4 8 8 )  A tiorney-General contra. 

DANIEL, J. The third reason for a new trial is, that the judge ex- 
pressed his opinion to the jury on the facts of the case, or gave them so 
strong an intimation of it that it was impossible for them to mistake 
it. On this point, the judge states in the case that he was unconscious 
of having said anything in his charge which invaded the exclusive right 
of the jury to determine the facts. No particular expressions of this 
opinion by the judge were pointed out by the counsel in the court below, 
and inserted in the draft of the reasons for a new trial, and thereby to 
get them incorporated in  the case, or have a statement by the judge of 

what he did say to the jury. I cannot, therefore, discover that 
(489) he did express his opinion to the jury on the facts of the case, 

and, on this ground, the motion must be overruled. 
The fourth reason is that the judge, in  reciting and commenting on 

the testimony, dwelt at length and directed the attention of the jury par- 
ticularly to those parts of it which operated against the prisoner, and 
omitted to recapitulate or comment on those operating in his favor. 
The case states that "the presiding judge did not recapitulate all, or 
near all, that was said by the witnesses on either side, but selected from 
the mass of testimony such parts as occurred to him to be important to 
a just determination of the cause, and did not refuse to mention any- 
thing which was suggested by the prisoner's counsel as important, but 
did mention several facts, and comment on them, at  the suggestion of 
the prisoner's counsel." The Act of 1796 (Rev., ch. 452), forbids a 
judge giving in his charge to a petit jury an opinion whether a fact is 
fully or sufficiently proved. But it declares i t  to be his duty to state in 
a full and correct manner the facts given in evidence, and to declare 
and explain the law arising thereon. I n  the case of The State v. Xorris 
i t  was determined that a judge is not bound to notice the facts at all, 
but if he states any part of them, it becomes his duty to state the whole 
evidence; not in h m  verba, but as substantially as his recolleftion of 
them, aided by his notes, will enable him. The judge, in  the present 
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case, says, "he selected from the mass of testimony such parts as ap- 
peared to him important to a just determination of the cause." I f  the 
residue of the evidence was material to the issue (if not material, it 
should not have been admitted), he was bound by the enactment of the 
Legislature to state in a full and correct manner the whole of i t ;  other- 
wise, what he did state might have a tendency to obliterate from the 
minds of the jury what was omitted, or leave an impression upon them 
that in his opinion the evidence not recapitulated was worth nothing, 
and did not deserve consideration. I think the judge erred in  not 
stating the evidence fully, and therefore, for this reason, a new trial 
should be granted. 

The fifth reason for a new trial is that the judge erred in  in- (490) 
structing the jury that the character of the accused was only to be 
considered by them where there was a doubt of the fact of killing, and 
was entitled to but little weight whexe the fact was positively sworn to. 
The case states "the jury were instructed that the character of the 
accused was only to be considered by them where his guilt was doubtful, 
and was entitled to but little weight where facts were positively sworn 
to7'; again the case states "that if the principaI witness for the State, 
together with others, was believed, i t  was a case of murder; and if the 
statement of some other witnesses was believed, it was a case of man- 
slaughter; and the jury were distinctly informed that in this conflict of 
testimony they must determine what they believed to be the real facts 
of the case; many witnesses were offered on both sides, none of whom 
were impeached as witnesses unworthy, from their characters, of credit." 
"It was in proof by all the witnesses who spoke of the fact, and they 
were many, that the prisoner's demeanor had hitherto through life been 
perfectly pacific." I n  criminaI prosecutions the prisoner is always per- 
mitted to call witnesses to speak of his general character, for i t  is general 
character alone that can afford any test of good conduct, or raise a pre- 
sumption that one who had maintained a fair reputation down to a 
certain period a~ould not then begin to act an unworthy part (2  Russell, 
703; 1 McNally, 322).  I f  the judge, in his remarks .relative to char- 
acter, meant to apply them to a hypothetical case, or to state an abstract 
proposition, then he was right, for when the charge in  the indictment is 
positively proven by credible witnesses, the general good character of the 
prisoner will have no weight in his favor; he must be convicted. But i t  
appears there were a class of witnesses in this case who deposed to facts 
which, if found by a special verdict, would have authorized the court to 
pronounce the homicide to be a .case of murder, and another class who 
deposed to facts which, if thus found, would only have authorized the 
court to adjudge the prisoner guilty of manslaughter. I n  this conflict 
of testimony, the general good or peaceable character of the pris- 
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(491) oner would be a powerful auxiliary to support the latter class, by 
making out the proof of a provocation, to reduce the case to man- 

slaughter. I f ,  in a case of this kind, the judge was to tell the jury that 
the general good character of the prisoner was entitled to but little 
weight where the facts were positively sworn to by the witnesses for the 
State, such a charge would not only be erroneous in  point of law, but 
would be expressing an opinion as to the force and effect such a circum- 
stance should hare on the minds of those who were solely entrusted with 
the power of weighing the evidence, and judging whether it proved the 
fact of provocation, so as to reduce the homicide to a case of man- 
slaughter. I f  I was to take the case from the reasons assigned by the 
counsel of the prisoner, it would be clear the j<dge erred; but I am to 
look at the case made up by the court, and in  that I am not so well 
enabled to learn how and to what the expressions excepted to by the 
prisoner were applied. They were words of supererogation, or they must 
be a part of the charge, relating to the evidence which bore upon the ques- 
tion of provocation, for that the deadly blow was given by the prisoner 
was not disputed. The general good or pacific character of the prisoner 
was proper evidence to be left to the jury, and connected with the other 
evidence, was proper to enable them to ascertain the quo nnimo with 
which the act was perpetrated. I am left so much in doubt by the case 
sent here, whether this portion of the charge related to the fact of 
killing or to the question whether there was such a provocation given 
by the deceased as reduced the homicide to manslaughter, that I think 
i t  best a new trial should be granted. 

HEKDERSON, C. J. I shall confine myself to what is called the fifth 
point on the motion for a new trial, which I shall take from the judge's 
response to the motion, and not from the allegation of the counsel. 
The judge asserts that the jury were instructed "that the character of 
the accused mas only to be considered where his guilt was doubtful, and 

was entitled to  but  lit t le weight wlzere the  facts zusre positively 
( 4 9 2 )  sworn to.'.' Although I am opposed to prescribing rules of faith 

for the opinions of others, as we know so little of the ground on 
which our own are formed, that had this been a civil case, I do not know 
that I should disturb the verdict, as, without a very strained construc- 
tion, the judge may be understood to have added the latter words as 
illustrative of the former part of his charge, and it was so understood by 
the jury. Yet, in a capital case, I cannot act upon bare probabilities, 
but must give to the words their most natural import, and view the 
latter part, to wit, the following words: "and was entitled to but little 
weight where the facts were positively sworn to," as a distinct substan- 
tive instruction, which from its phraseology it purports to be. I f  the 
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judge means by the words positively sworn to, clearly and satisfactorily 
established, he may be right, for character is thrown into the scale as 
presumptil-e evidence only, and if the opposing proofs are strong and 
clear, carrying conviction with them, in  such case it is quite evident that 
presumptions can make but little impression. But if he meant, as the 
words import, that the presumption arising from the character can have 
but little weight where the facts are positively m o r n  to only; or 
because the facts are positively sworn to, I think he erred, for the 
facts may be positirely sworn and yet not afford such clear and 
satisfactory evidence of their existence as not to be shaken by pre- - - 
sumptive evidence. This niay arise from a variety of causes. The 
character of the deposing witnesses, their means of knowledge, the 
manner in which they gave in their evidence, the very nature of the 
fact deposed to, the negative or positive evidence of opposing witnesses 
to the same or some other transaction referred to. conflicting with it. " 
And, indeed, a great variety of causes may concur to shake the belief 
of juries in  a fact positively m o r n  to by one or many witnesses. Yet 
these of themselves may not be sufficient to overthrow the proofs. The 
weight of positive testimony yet inclines the scale against the prisoner, 
or to speak more properly, as character is admissible in criminal cases 
only, the weights in the opposite scale are not sufficient to raise 
i t  from the ground, the character is then thrown into that scale, (493) 
a rational doubt is raised, and the prisoner therefrom claims an 
acauittal. Let it not be said that this is an unnatural or an overdrawn 
picture. The original is of frequent occurrence, and I think I car1 
perceire this case to be of that description. .The judge, in  his statement, 
says there mas conflicting testimony: on the one side, the testimony of 
what he calls the main eitness. and others. made the homicide to be a 
case of murder. and some witnesses for the defendant rendered it man- 
slaughter. The peaceable and orderly character, which it was shown 
the prisoner had ever borne, had, I think, more "than but little weight," 
particularly as to the provocation, and the circumstances under which 
the mortal blow was given, for I presume that was the point on which 
the witnesses differed. Such a character must have considerable in- 
fluence where there was a doubt whether the blow was given upon little 
or no provocation, or whether the provocation was great. 

These were my views in the case of 8. v. Nerril, 13 N.  C., 269, in 
which I delivered no opinion, but concurred with Judge Hall in  revers- 
ing the judgment. I n  that case the prisoner's bad character ought not 
to have prejudiced him, as he did iiot offer his character in evidence, and 
i t  was his right to offer i t  or not. Who can say that i t  did not affect the 
verdict, that i t  did not make out a case otherwise defective on the part 
of the State, or that the State offered it at least as a make-weight. 
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Could we, who are not permitted to weigh the evidence, say there was 
sufficient without i t ?  The evidence which convinces the understanding 
is composed of particles too minute, too subtle, and too fluid to be either 
counted, weighed, or measured. We have no weights or measures of it 
even for ourselves, much less have we weights and measures to mete i t  
out to others. The only rule is the quantum sr~f ic i t  to the understanding 
of him who is to decide. I then thought, and still think, it was the 

prisoner's right (unless he waived i t )  to  stand before his jury as 
(494) a n  o rd inmy  man, neither above nor below the common level, and 

he should not, but by his own consent, be placed otherwise, and 
that the jury only (and perhaps not even they) could say how much 
each particle of evidence operated, and affirm that the verdict was 
unaffected by the bad character of the defendant, improperly given in 
evidence by the State. 

On the other parts of the charge I concur with ~ u d p  Ruffin, and for 
the very satisfactory reasons given by him. I think that the judgment 
should be reversed, and a new trial granted. 

RUFFIN, J., di~sen~tientei: Although'this case goes back to a new trial 
upon one of the exceptions, yet, as some of the other points are of general 
conseauence. and have received the deliberate consideration of the Court, 
we feel it a duty to pronounce the opinions formed on the whole case. 

The conduct of the judge is impeached upon both branches of the 
Act of 1796 (Rev., ch. 452). 

I t  is alleged, first, that he violated that statute by not stating in a full 
and correct manner to the jvry all the facts given in evidence. 

The case stated in  the record contains an admission by the judge that 
he did not recapitulate all, nor near all, the testimony; that his method 
of summing up was by reciting fully the testimony of the principal 
witness for the State, and selecting such parts of the residue of the testi- 
mony, both on the part of the State and the prisoner, as he deemed 
important, and, particularly, such portions of i t  as in his opinion tended 
to sumort  or contradict that witness. The case further states that, at 

L 1 

the request of the prisoner's counsel, the judge supplied some of the 
omissions in his charge, as first delivered, by mentioning and comment- 
ing on several facts which he had not before thought it material to call 
to the attention of the jury, and that, although he did not then mention 
all the testimony, he did not refuse to do as to any part thus requested. 

I t  is contended that the Act of 1796 is susceptible of a construc- 
(495) tion literal only, and thus construed, that i t  lays down an impera- 

tive and exact rule of duty to be observed in  every case. 
That this argument is not correct to its whole extent is established by 

the case referred to at  the bar ( T h e  S ta te  v. Morris) .  That is an 
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authority that a judge is not bound to charge on the facts, that being a 
matter left to his discretion. The opinion adds, indeed, that 'if the 
judge does charge the jury, he must do it according to the rule laid down 
in  the act. That was not the point of the decision. I f  it were, it would 
be conclusive upon us now. And even as an incidental remark falling 
from Chief Justice Taylor, it is entitled to and receives great respect. 
We do not, however, concur in it, and I am persuaded that had the point 
come directly into judgment, and thus called for those deliberate reflec- 
tions of his mature mind, which he always bestowed on those questions 
upon which the rights of parties were determined, we should now have 
the advantage of his authority for the conclusion at which we have 
arrived. 

The powers and duties of a judge in  giving a charge at  the common 
law, and the aid derived from it by the jury, were fully understood and 
clearly expressed by the Chief Justice. And this duty, both in its per- 
formance at all and in the manner of its performance, was felt by him 
to be discretionary. I t  depends of necessity, he says, on the circum- 
stances of each case, whether the judge's aid would be of any efficacy. 
The evidence may be so equally balanced that it would be unsafe for him 
to interfere, or the case may be so plain and intelligible as to render his 
interference unnecessary. This necessity appears to us to be an equally 
good rule for the construction of the act as for the principle adopted 
at  common law. The rule, being founded in necessity, has no limit or 
restriction, and in  its nature can have none. The great reliance, indeed, 
for truth in the verdict of a jury is on the intelligence, integrity, and 
independence of the jurors. But while they are deemed competent to 
that end, experience and the knowledge of mankind produce the 
conviction that, unused as they are to judicial inquiries, often (496) 
depending upon artificial reasoning, they are more competent 
when aided by the more extensive knowledge and more perfect expe- 
rience of a judge, versed in human affairs, accustomed to consider, dis- 
cuss, and digest masses of complicated evidence, to separate the material 
from the immaterial parts, and to combine the former SO as to display 
the full force of each and all its parts. There is but little danger that 
the complaint now made can be justly urged against a judge-that he 
did not go fully into the evidence. Not only his usefulness, but his 
character much depends on i t ;  and it is believed that no judge ever 
refused, upon the request of the jury, or even that of the party, where 
the purposes of justice could be in the least promoted by it. But the 
real point of controversy often and generally depends on a very small 
portion of the testimony introduced. I n  the course of a trial, points 
made upon prolix and complicated documents, or after the most weari- 
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some examination of witnesses, are abandoned, sometimes expressly, but 
oftener tacitly, because not sufficiently raised by the proof adduced, or 
answered by fuller proof on the other side. Counsel themselves, who 
have industry enough to discover and sagacity to perceive the point 
really in dispute, do not feel their way through the cause in  the dark, 
laying hold of every interxiling object, material and immaterial, but 
bring that point to the light, establish its character, and press the evi- 
dence relevant to i t ;  and in  so doing, beat serve the interests of the party 
and the purposes of justice. A burden which the counsel thus takes 
away from the court and jury, the judge cannot be bound to reassume. 
To advert to everything that has thus occurred during the trial, though 
not pressed by the party, though yielded by him, immaterial or absurd, 
would be a harmful consumption of time, obscure the truth, and con- 
found the minds of the jurors. And i t  is not possible to lay down any 
rule, but one of two: either that it must be left to the sound discretion 
of the judge himself to determine where and on what circumstances he 

will animadvert, or that he must notice and comment upon all; 
(497) for who else can determine which was material or immaterial? 

Everybody who knows anything of trials knows that there are in  
every trial many details of testimony upon immaterial matters, and 
much impertinence of interrogatory and answer, which i t  can serve no 
purpose to sum up, and which in  practice are always disregarded. I t  is -. of necessity so. 

The act of Assembly was not meant to alter the rule. I t  professes to 
be declaratory. I t  could not mean to declare that to be existing law 
which all the world knew to be the contrary. The first clause does 
abridge an ancient duty of the judge to advise the jury upon the weight 
of evidence, and to restrain hini from expressing an opinion that a fact 
is sufficiently proved. But  the charge was not confined to the weight of 
evidence, nor was that its most material part. I n  custom and utility 
it extended to all the other important aids before mentioned, which the 
jury could receive from the judge. This the Legislature knew and prop- 
erly appreciated. The second clause was then added, not to create a new 
and substantive duty on the part of the judge, but selely to prevent such 
a construction of the first as shouId in any wise interfere, either in the 
way of enlarging or curtailing any of those functions usually exercised, 
or those duties usually performed, other than saying whether the proof 
of a fact was full or sufficient. Hence, this clause begins with "but," 
that is, notwithstanding the previous enactment, and continues, '(it is 
hereby declared to  be," that is, declared that i t  is and shall continue to 
be "the duty of the judge to state in a full and correct manner the facts 
given in evidence." If taken to be an enacting statute, enjoining posi- 
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tively a duty in the terms used, i t  is absurd, for it requires an impossi- 
bility. I n  giving a full and correct statement of the facts in  evidence, 
there can, in  this sense, be neither a more nor a less. I n  the whole circle 
of duties to the performance of which a judge is called there is not 
perhaps one to the due performance of which greater abilities and a 
happy temperament and elocution are more necessary than this of sum- 
ming up to a jury. I t  often calls for the highest efforts of the 
most vigorous natural faculties, improved by education, informed (498) 
in  professional and general learning, practiced i n  forensic debate 
and judicial investigation. I t  cannot be meant that the least man 
should fully and correctly perform that to which only the greatest is 
equal. Coupling in the same sentence this duty with that of declaring 
the law arising upon the facts does not put them both on the same foot- 
ing in this respect. The subjects are distinct and of different natures. 
This last provision is strong to show that i t  was not intended to introduce 
a new rule in either respect, but to leave the obligations to sift and collate 
the evidence, and to decide the law, as they were before. I t  was before, 
and always, the duty of the court to declare the law, and it needed no 
legislative authority to make i t  so. That in its nature is a definite 
thing. I t  may be done in direct terms by anybody, and an error is 
subject to easy detection and ready correction by a superior tribunal. 
The act continues the duty as i t  then was. So with the other. I t  might 
be held otherwise if it mere possible to lay down any certain rule upon 
the subject. But the ground of the discretion at common law being 
indefinite, is that the duty is undefinable. The same reason controls the 
construction of the statute, even if it be considered as being an enacting 
one. The charge to the jury, therefore, must be left, as it always has 
been, to the discretion of the judge-the occasion, to his conscience; the 
manner, to his ability. The only exception is such a plain departure 
from impartiality in collating the evidence as of itself to convey to the 
jury an impression of the judge's opinion as clearly as an explicit 
declaration would. I f  it were possible to make such a case appear in its 
true light in the record brought here, this Court would be bound to set 
aside the verdict. 

This the majority of the Court thinks to be the plain sense of the act, 
and should not have deemed this reading of it necessary, but for the 
dictum in S. v. Morris, and the zeal manifested at the bar in  the argu- 
ment of this case, and a difference of opinion amongst ourselves, ~vhich 
led us to suppose that possibly we might before have misappre- 
hended it. We are now satisfied that there is no medium between (499) ' 

the rule of the common law and one which shall seal the mouth of 
the judge altogether ; a measure which will probably be thought of when 
an  appeal shall be allowed from the Superior to the county court, and 
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which mould impIy a reproach, unmerited, I believe, as i t  is derogatory, 
to the intelligence and the virtue of our fellow-citizens who sit as jurors 
in the Superior Courts. 

I t  is alleged next that the judge violated the same statute by express- 
ing his opinion upon the facts. I f  this be true, the verdict must be set 
aside. 

The case stated in the record does not set forth the words of the judge 
which are complained of as being an expression of opinion, nor does it 
set forth that in fact the judge did express an opinion. On the contrary, 
the presiding judge orerruled the motion for a new trial because he was 
unconscious of haring thus invaded the exclusive right of the jury. I t  
does not then appear affirmatively that the judge did err, as is alleged. 

But i t  is insisted that the case is so stated in  this respect as to preclude 
this Court from examining into it, and therefore there must be a new 
trial. The argument is, that the judge cannot say in  general terms that 
he did not express an opinion upon the facts, but must set forth the 
evidence and his comments on i t ;  much less can he say he is not con- 
scious of having done so, for the rights of the party depend upon the 
fact, and not upon the motives of the judge, or his inadequate perception 
of his duties or his errors. 

I t  will be perceived that this argument is  not directed against the 
error which mas alleged in the Superior Court to have been there com- 
mitted by the judge, and from tvhich this appeal is taken. I t  is not an 
error committed in deciding the cause, but i n  the method of stating that 
decision. Errors of the former kind are those which must be supposed 
an appellate tribunal is constituted primarily to correct. And it seems 
to the Court that our jurisdiction is necessarily confined to them. For 

we have no means but the statement of the record of ascertaining 
(500) mhether the case is truly or untruly, perfectly or imperfectly, set 

out, and what we find there, we must say happened, and cannot 
say that anything else did. I t  is argued that as the judge states the 
case, or, at all events, admits it, if d r a m  up by counsel, or such parts 
of it, to be inserted in the record as he chooses, that the case stated must 
purport to be a full statement, else the judge will have i t  in his power to 
keep all his errors from the revision of this Court. This consequence 
is true, but the question is not what the judge of the Superior Court 
ought of his own motion to do, nor what provisions i t  would be wise in  
the Legislature to adopt to compel him to do the party right, but what 
jurisdiction is by law conferred on this Court-whether we can go out of 
the record for any purpose? Suppose a judge of the Superior Court, 
instead of stating the case partially, should refuse to state any, and 
refuse to allow an appeal, or the prayer for one, to be entered of record, 
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could this Court ascertain those facts and give a remedy by reversing 
the judgment ? Certainly not. 

The objection assumes that it is the province df the judge to put the 
exceptions down in  writing, and set forth the facts on which it is 
founded, and not of the party who alleges the exception. I say this is 
assumed, because certainly he whose duty it is to draw up the case 
cannot complain that i t  is imperfect. The duty of the judge to admit 
the truth to be stated, as far  as the party thinks the same to be material 
to him, is doubtless both an official and moral one. But that the labor 
of preparing it does by lam or in reason devolve on him is more than 
doubted. The only statute upon the subject is that of 1799 (Rev., 
ch. 520). That authorizes the judge to make u p  a case, or to cause one 
to be made by the counsel in court, under the direction of the judge. No 
appeal is given by the aet. The only questions brought up were those 
on which the judge or judges doubted, and they were sent to a conference 
for the satisfaction of the judge himself. He, therefore, as best knowing 
his own mind, might well be expected to put down the question which 
he wished resolved, and that required neither much time nor 
labor, and consequently could not interrupt his other duties. (501) 
But even then he might impose the task on the counsel of the par- 
ties. I n  practice, a difficulty has seldom, if ever, arisen. The judge or 
the counsel has drawn out the case according to their mutual con- 
venience. Finding the system, as thus i n  use, to operate beneficially, 
the necessity did not occur to the Legislature, when passing the Acts of 
1810 and 1818, allowing appeals, for providing by whom the party's 
exception should be written, or giving any means for compelling the 
judge to put the matter thus written, if true, upon the record. I n  the 
absence of legislative provisions, this Court is obliged to decide upon 
reasons of propriety and general convenience, and place the duty on those 
to whom those reasons point. As a matter of personal labor, the party, 
and not thc judge, ought td perform it. But the public interests con- 
stitute a preponderating argument, which can leave no doubt. Appeals 
are now, as they ought to be, matters of right. Imposing i t  on the judge 
as his business to prepare the cases will put i t  in  the power of one per- 
verse suitor or capricious counsel to arrest all other business and engross 
the judge during the term in drawing up reports in perhaps the first or 
second cause called for trial. I f  it then be also true that the record, as 
drawn up by the judge, must set out the whole case, the evils would be 
intolerable, for although every exception might not make that nec&sary, 
yet in every case i t  would be in the power of the party to make the excep- 
tion now under consideration, that the judge had expressed an opinion, 

I and then the judge must write out all the evidence, and all his charge, 
or state falsely that he had set them down when he had not. The judge 
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would be harassed at the will of the person against whom he had decided, 
and this only at  the poor risk of paying costs in this Court, other suitors 
would be indefinitely aelayed, and the records would be unnecessarily 
but unavoidably prolix. I t  is enough to require the judge to admit the 
party's statement to record, if true, and to reject it if not true. And the 

party cannot object to the statement, because i t  must be taken in  
(502) this Court to be his on-11-prepared by him, or for him. Even if 

it appear to be the personal act of the judge, i t  must be presumed 
to have been satisfactory to the party (under the provisions of our law), 
or that he would have framed another, which, if true, the judge would 
have adopted. And in  this case that presumption seems to be consistent 
with the fact, for the objection in the Superior Court was made in  terms 
as general as possible, without any specification, and has been sufficiently 
met by a denial in  terms as general. 

There are perhaps considerations applicable more directly to the ques- 
tion as to the responsibility of the judge. For, admitting that the duty 
be on the judge, and that he perform it imperfectly, the question re- 
mains, Can this Court reverse the judgment when no error appears, and 
this much only is seen, namely, that for all that does appear, there may 
have been an error in the decision? The appeals first known in  this 
State at common law were those on which a trial de noco was to be had. 
The first verdict was abrogated, the merits stood indifferent; the appel- 
late Court was to try and determine the cause upon the whole case a s  
there made, without reference to what it was in  the court below. Ap- 
peals had so long and familiarly been regarded in this light that i t  is not 
surprising that upon appeals being first allowed to the Supreme Court, 
the difference was not attentively considered. Early after this Court 
was organized new trials were ordered because the case was not stated, 
or not sufficiently stated. But in  others, as in  Prazier v. Felton, 3 
Hawks, 231, the contrary was held. And more recently, in several cases, 
an appeal has been treated as being in the nature of a writ of error, 
operating as a supersedcas to the judgment below, and the case in the 
nature of a bill of exceptions. The verdict and, in  some respects, the  
judgment are not annulled. I f  erroneous, the latter has to be reversed 
here, and the former set aside. The merits do not stand indifferent. It 
is a fair  presumption that the instructions in  matter of law were right- 
And every presumption is made in  favor at  least of a verdict, as deter- 

mining the merits. These presumptions must stand until over- 
(503J thrown by facts distinctly appearing. I n  no country, I believe, 

in  the world is i t  otherwise, where causes are not reheard, but 
barely reviewed; certainly not in  any proceeding with the assistance of 
a jury to determine facts. I t  is no answer to this reasoning to say that 
the party will be without remedy. This, by appeal, must be also proved 
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to be the proper remedy. I t  may be that there is redress for the party 
against the judge. That is not for us to determine at present. Cer- 
tainly, too, the judge is responsible in his character, and obnoxious to 
punishment as a public offender, who refuses to insert the facts on the 
record, or does i t  untruly, to the prejuduice of the party. The Legisla- 
ture seems to have thought these responsibilities a sufficient guarantee of 
fidelity, and as far as our experience has extended, the confidence was 
not misplaced. I f  they prove insufficient, the Legislature alone can 
supply others. I f ,  indeed, our present statutes had given to this Court 
other means of getting the facts placed before i t  than by a statement 
in, the record, the Court could and would have founded a remedy on the 
statute, as has been done under that of 13 Ed. I., ch. 31, by a rule and a 
manda~mus to the judge to certify the facts. But our law requires the 
case to be of record in the court below, and the judge cannot alter that 
after his term. But were such proceedings in  our power, this Court 
could not reverse the judgment before the judge did certify, nor after 
that, upon facts contrary to those certified, or because the certificate did 
not appear to be full. I f  the inferior court were to withhold its deci- 
sions altogether from revision, the evil would hardly be greater than 
that of the superior traveling out of the record for a ground of decision. 
The discretion of such a tribunal, with no means for informing its dis- 
cretion, would be intolerable tyranny; no verdicts would stand,-nor any 
litigation be terminated. 

u 

Being confined to the statements in  the record, the Court must say 
that i t  does not appear that the judge did give an opinion on the facts, 
and, therefore, that there is no error in this respect. 

Thus far, the majority of the Court concurs in  this opinion, and the 
reasons given for it. I t  remains now to consider another excep- 
tion, on which there is a difference of opinion, and I have the (504) 
misfortune to stand alone here. 

Uwon the effect of the evidence of character. I think the error of the 
judge, if any, was on the side of the prisoner. I take the judge to mean, 
and that he must have been understood to mean, by the words "positively 
sworn to," sworn to directly by witnesses believed by the jury. I n  that 
case I think evidence of character has no weight. I conceive character " 
is a circumstance which cannot repel the positive and affirmative state- 
ment of credible witnesses. I n  other words, that the character of the 
person cannot change or give color to the character of his acts, when 
these last are satisfactorily established. 

The judge is more than supported, in terms, by respectable writers 
on evidence and crimes. Mr. Archbold (Crim. PI., 73) lays it down that 
"evidence of character can be of avail only in  doubtful cases.'' Mr. 
Starkie (Evidence, Pt.  I., 35) says that ((a presumption from good 
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character is too remote to weigh against evidence which is in  itself 
satisfactory, and ought never to have any weight, except in doubtful 
cases." These writers only follow those who have treated the subject 
before them, and seem fully to sustain the judge in adopting the rule, 
at  least to the extent he did. I think he is equally sustained by prin- 
ciple. ' 

Although there is no certain test of truth to each individual but his 
own senses, yet when one is called on to determine, upon human testi- 
mony, how the truth is as to a particular fact, not the object of his own 
senses, he must proceed on that testiniony as if it were the certain means 
of determining the inquiry. He  must do so, not only because by the 
unirersal sense of mankind (founded on a general experience that a 
disinterested person will, under the sanction of an oath, ordinarily 
depose to the truth), such testimony has been held to be means adequate 

to the ascertainment of truth, but because i t  is the only means in 
(505) our power. I f  the interests of society would allow the determina- 

tion to be avoided, it would be different. Each person might then 
claim the evidence of his senses before he pronounced his opinion affirma- 
tively that the fact was the one way or the other. But our obligations 
to each other will not suffer us to evade a decision. The tribunals must 
act, and they are obliged to decide without that highest evidence, their 
senses. I n  coming to a decision, they must assume that the means by 
which the truth may be best attained by them-by which alone they 
have i t  in  their power to attain it-are means positively sure and certain 
of determining the question of fact. When, therefore, the testimony of 
a witness is affirmative, positive, and direct, and i t  is not contradicted by 
the testimony of another witness, or the credit of the first witness is not 
impeached, there is no opening for doubt, unless we say, not only that 
there is no absolute certainty, but that we must act, or are at liberty to 
act, as if everything were absolutely uncertain-which is inadmissible. 
There is in such a case nothing, in the sense of weighing the testimony, 
to be left to the tribunal-whether judge or jury-to whom i t  is ad- 
dressed, for there is no other relation touching the same fact with which 
to compare i t ;  nothing to be put in the other scale. I t  must be taken 
as entirely true, because the law says, in  admitting it, that such testi- 
mony under the sanction of an oath is a suficiemt test of truth, and if i t  
be uncontradicted, i t  is a perfect test, being the only one. 

When a collateral circumstance is offered to shake a conclusion thus 
established, i t  is manifest that it is irrelevant to that end, if it be not 
inconsistent with the conclusion; or, at least, if i t  stand indifferent, 
admitting the circumstance to exist, whether the conclusion be true or 
false. 9 \ 
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Such a circumstance I conceive general character to be. T admit i t  
to be absurd to say that an honest man has committed a larceny. But 
the question is, whether such honesty is proved by a pret~ious character 
for honesty, against direct proof of the very fact. I t  seems to 
me that it has no tendency to repel the posi t i~~e testimony, unless (506) 
we say that it is as probable that one man with a good character 
will commit the crime of perjury, and is committing it, as that another 
man of like character did commit the crime deposed to. This may be 
true in the abstract. But it is a principle upon which we cannot act. 
We are obliged to proceed on the contrary principle, or let all offenses 
go unpunished, and all wrongs unredressed. Of all circumstances, that 
of character is the least satisfactory. I t  is extremely difficult to say, in 
the first place, what the character is. The estimation in which one is 
held by the world at  large is not, like particular facts, capable of being 
certainly known. Still more difficult is it, if not impossible, to dive so 
deeply into the human heart, upon the most intimate acquaintance, 
throughout the longest period of intercourse, as to afford a reasonable 
certainty of gaining such a knowledge of the temper and disposition as 
would produce more than a faint inference, that there was not an 
original taint in principle, or such a latent infirmity of temper as might 
be surprised by sudden, though slight provocation, or such a secret love 
of wicked lucre as could not withstand temptation and opportunity. 
Men constantly do things which astonish those who knew them before; 
nay, the thought of which never, under different circumstances, entered 
their hearts at the very imagination of which they would at other times 
have been shocked. Such is our experience of the frailty of our nature. 
There can be nothing then in the evidence of the character of the 
accused, to cont~adict  or discredit clear and direct testimony. I t  may 
be said then, that i t  is altogether irrelevant and ought to be rejected by 
the court as incompetent. So it ought, upon principle, i n  a clear case of 
affirmative evidence, for the presumption founded on i t  is remote in 
every case, and absolutely inadmissible against evidence otherwise plain 
and satisfactory. I t  always has been held so, as evidence of guilt. This 
could not be, if i t  were substantire evidence to establish the crime, but 
it would be admissible, as is every other circumstance tending to the 
conclusion. Neither in a clear case of positive testimony does it 
tend to establish innocence. The humanity of the law admits i t  (507) 
on behalf of the prisoner. But i t  cannot be laid down to a jury 
that they have a right to make what use they choose of it. I t  would be 
wrong to be governed by i t  in  any case in  concluding guilt; it is there- 
fore never admitted for that purpose. I t  is equally inconclusive on the 
other side in general; but in favor of life and character it is admitted as 
a slight circumstance to operate where even slight circumstances will 
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avail-in a case of doubt and uncertainty. I t  cannot, in itself, make a 
case of doubt and uncertainty. Therefore, as I said, it is in  principle 
incompetent, except in a doubtful case, and the court ought to reject 
i t  in every other. And so the court would as upon other questions 
of competency, if the court could determine the question upon which 
its relevancy depends, namely, the doubts entertained by the jury 
upon the substanti~ye evidence to the fact. I t  is an anomalous case, 
and the evil arising from the admission of evidence when i t  ought 
not to be admitted, is sought to be corrected by advice to the jury, 
as to the state of facts in which that circumstance may be properly used. 
That, I think, was done here. The evidence was proper here, because 
there was a conjlict in the testimony to the fact. I f ,  upon that, the 
jury doubted, they could call in aid of the prisoner his good character 
as contributing to the presumption, that he did not perpetrate a murder. 
I f  they had no doubts as to which of the witnesses swore to the truth, 
as between themselves, character could not raise them. And that, i t  
seems to me, is what the judge said. 

I am, therefore, opposed to a new trial upon either of the grounds. 
PER CURIAM. Judgment reversed. 

Cited: X .  v. Haney, 19 N .  C., 399; X. 1;. Barfield, 30 K. C., 356; 
Aston v. Craigmiles, 70 N. C., 318; Boon v. Murphy, 108 N.  C., 191; 
Simmons v. Davenport, 140 K. C., 411; X. v. Hart, 186 N.  C., 586. 

1. Where, to debt on a bond for the payment of purchase money, the defendant 
pleaded performance, and offered in proof of his plea an acknowledgment 
of payment and release in a bill of sale: I t  was held that as he had not 
pleaded the release specially, it was mere evidence, and the plaintiff was 
not estopped to prove the contrary. 

2. He who relies upon an estoppel must plead it specially, or the jury may find 
the truth. 

3. But if from any cause the estoppel cannot be pleaded, the jury are bound 
by it. 

( B ~ o c k e t  v. Foscue, 8 N .  C., 64, explained and then approved.) 

THIS was an action of debt upon a bond executed by the defendants, 
whereby they bound themselves to pay the plaintiffs $2,000, with a con- 
dition reciting that there was a treaty for the purchase of a vessel by 
the defendant Williams from the plaintiffs, and proceeding: "Now, if 
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i n  addition to the sum of monev which the said Abner Williams hath 
already paid, he shall pay to ;he plaintiffs such further sum as the 
repairs they, the plaintiffs, have put upon said yessel since she hath 
been under repair, and shall receive from the plaintiff all such rigging, 
etc., as they may have prepared for said vessel, at  a fair cash price, then 
the obligation to be void," etc. 

This bond was dated 25 April, 1828. 
Plea-performance of the condition. 
On the trial, at  CAMDER, before X~oain, J., on the last spring circuit, 

the defendant in support of his plea offered a bill of sale for the same 
vessel as that mentioned in the bond, dated 29 April, 1828, whereby the 
plaintiffs sold the vessel to the defendant Williams, "for and in  con- 
sideration of the sum of $2,000, to them in hand truly paid, at and 
before the sealing and delivery of these presents by" the defendant Wil- 
liams, "the receipt whereof we do hereby acknowledge, and therewith 
are fully satisfied and contented," etc. To rebut this the plaintiffs 
offered a letter of Williams' to them, dated 30 April, 1828, authorizing 
them to deliver the vessel to the bearer, and promising to pay their bills 
for sails, etc., accordiilg to the contract. 

For the defendants i t  mas objected that this letter could not (509) 
be received to contradict the estoppel upon the plaintiffs, con- 
tained in the deed for the vessel, but his Honor permitted the evidence 
to go to the jury, who returned a verdict for the plaintiffs, and the de- 
fendants appealed. 

No counsel for plaintiffs. 
Iredell for defendants. 

HENDERSON, C. J. An estoppel is the conclusive ascertainment of a 
fact by the parties, so that i t  no longer can be controverted between 
them. I t  is not solely the result of the act of the parties themselves, 
but may be by adjudication of a court appointed to try the fact. After 
a n  estoppel has thus arisen, if the existence of the fact, contrary to it, is 
averred by one of the parties, the other may show i t  by pleading if i t  be 
not already apparent upon the record, and pray judgment if it shall be 
controverted. But if the party seeking the benefit of the estoppel will 
not rely on it, but will answer to the fact, and again put i t  in issue, the 
estoppel, when offered in  evidence to the jury, loses its conclusive char- 
acter, becomes mere evidence, and like all other evidence, may be re- 
pelled by opposite proof, and the jury may, upon the whole evidence, 
find the truth. This is the rule only in cases where the party relying 
upon it has had an opportunity of pleading it as an estoppel, and does 
not do so, but takes issue on the fact. Where he has no opportunity of 
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pleading i t  is an estoppel, as in  actions of ejectment and others, where 
the pleadings are general, there the estoppel retains its conclusive char- 
acter, and the jury must find according to it. This is common learning 
and common sense; by departing from i t  we are involved in  many diffi- 
culties and absurdities. The most competent evidence is to be rejected, 
because the other party has first got before the jury something of a 
higher and more conclusive character, but which the jury have not 
passed upon, even as to its genuineness, and if this lesser evidence be 

received, the jury are to be told first to pass upon the higher 
(510) evidence, and if they find it to be genuine, then entirely to disre- 

gard the lesser; but if they should find it not to be genuine, theu 
to turn their attention to this lesser evidence; and here we have it 
gravely contended, although the defendant has himself averred the fact, 
that he has paid the money for which this suit is brought, and has not 
relied on the acknowledgment of payment contained in  the bill of sale, 
that the plaintiff shall not be permitted to read to the jury the defend- 
ant's own letter, requesting him to deliver to his agent the articles pur- 
chased, for the price of which this suit is brought, and promising that 
he will pay him for them. That this letter, coming from the defendant, 
and therefore competent-upon the subject in  dispute, and therefore 
relevant-shall have no weight with the jury in  determining a fact 
which they are sworn to decide according to the evidence. I f  the de- 
fendant had chosen, perhaps he might have concluded the plaintiff from 
alleging that the debt was not paid, but he shall not avoid the risk of 
pleading the release as an estoppel, and yet have all the advantages of 
its conclusive character before the jury. I t  is like pleading and demur- 
ring a t  the same time to the whole declaration. 

We are aware that this decision is a t  variance with the principles de- 
clared in  the case of Brocket v. Poscue, as applied i n  that case, but with 
the principles themselves this decision does not interfere. There, by an 
oversight, we did not take this view of their application, and we are 
indebted to our brother Daniel for i t  in  this case. We hope by adhering 
to the law in  its simplicity to avoid the perplexities so often encountered 
on the trial of causes, and that we shall seldom hear of objections to 
evidence the most competent and relevant because the jury have some- 
thing before them already, but which they have not yet decided on, of a 
more conclusive character. I f  the lesser evidence has been first offered, 
telling the jury to pass first on the higher evidence, before they even look 
a t  the lower, necessarily, in  the deliberations of a jury, leaves them to 

find one fact, before they turn their attention to another, and 
(511) frequently one fact decides the cause, and if often so dependent 

on another that i t  is unnecessary to examine the latter before the 
former is disposed of. But i t  is rather novel for the jury to have before 
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them, at  the samk time, evidence of such different grades, that they 
must examine and dispose of one class before they can look a t  another. 
This is requiring of them more than they can do ; necessarily they must 
take the whole evidence, upon one fact, into consideration; they cannot, 
if they would, do otherwise. 

We wish again to repeat that we do not consider this decision a t  all 
at  variance with the case of Broclcet w. Foscue. I t  affects only the ap- 
plication of the principles; in the state of the pleadings there we think 
i t  was decided by the wrong forum. I f  the conclusiveness of the receipt 
and acquittance i n  the deed had been relied on, i t  should have been 
pleaded as an  estoppel; this not having been done, but issue joined on 
the fact of payment, the deed was only evidence of that fact, and the 
jury should not have been concluded by it. 

PER CUBIAM. Judgment affirmed. 

Cited: Wilkins v. Suttles, 114 N. C., 556; Bullard v. Ins. Co., 189 
N. C., 37. 

HENRY SMITH v. JAMES MORGAN. 

1. A guaranty of "a note and judgment against A. and B." is satisfied by a 
joint note of both, upon which judgment has been entered against one. 

2. An undertaking by the guarantee to assist in the collection of a debt he is 
bound for does not justify laches in the party guaranteed. 

ASSUMPSIT, upon the following guaranty : 
"I, James Morgan, assign the note and judgment against Henry and 

John Wilkes, of the town and county of Halifax, which was made paya- 
ble to me for the sum of $3,350, dated 15 February, 1823, to Henry 
Smith, and I, the said James Morgan, do guarantee unto the said Smith 
that the aforesaid note and judgment is good. 4 March, 1823." 

Plea-no% assumpsit. On the trial, before Daniel, J., at NORTHAMP- 
TON, on the last spring circuit, the case was as follows: At  the 
time of making the guaranty, Henry Wilkes had confessed a (512) 
judgment to the defendant, but John Wilkes was not a party to 
i t ;  John Wilkes was then perfectly solvent, and had a suit been brought 
against him then, or at  any time before his death, in  December, 1823, 
the debt mentioned in the guaranty would have been paid. Had an 
execution then issued to the counties of Bertie and Martin, against 
Henry Wilkes, i t  would have been satisfied, as he had property in  those 
counties. Suit was not brought against John Wilkes until eleven 
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months after the qualification of his administrator; i t  was brought in  
the name of the defendant, but whether i t  was prosecuted by him or the 
plaintiff did not appear. Within ten days after the date of the guaranty 
the attorney who obtained the judgment against Henry Wilkes asked the 
plaintiff if he wished process to be issued against John Wilkes, but was 
informed that his, the plaintiff's own attorney, would attend to the 
business for him. 

The agent of the plaintiff deposed that, learning there was no proba- 
bility of having an execution in the hands of the sheriff of Halifax 
satisfied out of the property of Henry Wilkes, he had given the defend- 
ant notice of it, and that the plaintiff looked to him upon the guaranty; 
that upon receiving this notice, the defendant promised to attend to the 
collection of the debt, and threatened to make the money out of the 
sheriff, who he said had subjected himself. Whether this notice and 
conversation took place in  November, 1823, or February, 1824, did not 
distinctly appear. 

For the plaintiff ibwas contended that the defendant, i n  his guaranty, 
had stipulated that there was a judgment against Henry and John 
Wilkes, and that as i t  turned out that there was a judgment against 
Henry only, this was not a compliance with its terms. But the judge 
ruled otherwise. The counsel for the plaintiff, in his address to the 
jury, contended that if the conversation deposed to by the plaintiff's 
agent took place in  November, 1823, before the plaintiff had been guilty 

of neglect in  collecting the debt, it amounted, in  law, to an agree- 
(513) ment on the part of the defendant to attend to the collection of 

the debt himself, and discharged the plaintiff from all obligation 
to take any further steps for that purpose; that if i t  took place in Feb- 
ruary, 1824, the counsel admitted the plaintiff then to have been in  
default, but contended that if the defendant, at  that time, was fully 
acquainted with all the facts touching the state of the debt, and the steps 
taken for its collection, his undertaking amounted to a waiver of any 
advantage by reason of the laches of the plaintiff; and for this, the 
counsel referred the jury to his Honor. 

The judge charged the jury that if the defendant had promised to pay 
the debt with a full knowledge of the circumstances, he was bound by 
that promise, and could not object to the neglect of the plaintiff; but if 
he only agreed to assist the plaintiff in the collection of the debt, the 
latter was not thereby discharged from his obligation to use reasonable 
diligence in prosecuting the claim against the principal debtors, and 
that if he failed in using such diligence, he could not recover in this 
action. 

A verdict was returned for the defendant, and the plaintiff appealed. 



N. C.] DECEMBER TERM, 1832. 

Gaston and Badger for plaintiff. 
Hogg contra. 

HENDERSON, C. J. The matter assigned as the first breach, if there 
be anything in it, goes to vacate and annul the contract, and is not 
within the stipulation of the guaranty that the debt was good. But the 
words "note and judgment" are a mere description of the thing sold, 
and no part of the guaranty, and are not false in fact, for there could 
not be a note and judgment against both Henry and John Wilkes for 
the same debt at  the same time, and especially if the note on which the 
judgment is obtained precede the judgment, for in such case the note is 
merged in the judgment. The description imports just such a thing as 
there is, viz., in a joint note taken agaisst both, reduced to a judgment 
against one. But if i t  was a false description, and thereby the contract 
was vacated, and even if a count annulling a contract could be 
joined with one enforcing the same contract, yet the plaintiff, by (514) 
receiving the thing with a full knowledge of what i t  was, and 
retaining i t  so long, admits that i t  was i n  substance the thing purchased, 
and waives his right of vacating the agreement. 

As little ground is there to support the objection taken to the charge 
of the judge below, although it is admitted that the charge did not meet 
the view of the plaintiff's counsel, and although, if the evidence made the 
point, either by positive proof or by an inference which the jury could 
draw, the judge should have declared the law upon it. I allude to the 
reference made by the counsel of the plaintiff, in  his address to the jury, 
to the judge, as a matter of law, for him to decide, that if the conversa- 
tion (with the agent) took place before Smith had been guilty of neglect, 
i t  amounted in law to an agreement on the part of Morgan to attend to 
the collection of the debt out of Wilkes, and discharged Smith from 
taking further steps in  relation thereto, I do not know that I catch the 
counsel's idea, but take i t  either way, it cannot benefit the plaintiff. 
I n  the first place, there is nothing like the sole undertaking of its collec- 
tion by Morgan. This engagement amounted to nothing more than that 
he would give his aid, and, by consequence, did not discharge Smith. 
Now, if the collection of the debt was of such a nature that two could 
not act in  it, that the aid of one necessarily prevented the other from 
acting at  all, if there be such a state of things, then, if Morgan undertook 
to act, or even to aid, and if this necessarily prevented Smith from 
acting, surely the agreement by Morgan to attend to, to aid, or assist i n  
the collection of the debt necessarily discharged Smith-discharged him, 
I say, if necessarily the aid in  attending to the debt prevented, that is, 
rendered i t  impossible for Smith to act in  the matter. But I cannot see 
how i t  rendered i t  impracticable for Smith to act also. As a question 
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of law, I should therefore say that if, before Smith had been negligent, 
Morgan had promised to attend to the collection of the debt, that 

(515) Smith was not thereby discharged, unless Morgan, by words, dis- 
charged him; his agreement to attend to i t  did not have that 

operation, unless he had taken upon himself the exclusive collection of 
it. As to the express promise, the judge ruled that a promise of any 
kind, either expressed or implied, would bind Morgan, if made with a full 
knowledge that Smith had by his negligence discharged him. The 
charge was certainly as favorable to the plaintiff as the law warranted; 
nor do I perceive any impropriety i n  the judge's pointing out the differ- 
ence between a promise to pay and a promise to assist in  the collection 
of the debt. Taking the conversation to be either before Smith's neglect 
or after, then he can claim nothing from it, either in law or fact. I f  
before, i t  did not amount to anything like a discharge to Smith from 
further diligence; if after, there was nothing in  i t  like a promise; so far  
from i t  that if the jury had found for the plaintiff on that ground, the 
judge ought to have set aside the verdict as being against the evidence. 
The fact is, the sum is large, and the plaintiff when he brought this suit 
calculated on the chances. I t  is a most groundless claim. 

PER CURIAM. Judgment affirmed. 

Ci ted:  Ash ford  v. Robinson,  30 N. C., 117. 

RHODA WALLER v.'JOHN MILLS. 

1. Where a father, in pursuance of a family arrangement, conveyed part of 
his property to a daughter, and the residue to a son, upon condition the 
latter should pay his debts, the son is bound as a party to the deed to the 
daughter, although it is void as to the creditors of the father; and if the 
son takes an assignment of a judgment against the father, and buys the 
property of the daughter under it, he acquires no title. 

2. In an action against a constable for wrongfully seizing goods of A., under 
an execution against B., the latter is n6t a competent witness to prove 
title to them in himself. 

3. A settlement whereby the property of a father is vested in a son, and the 
latter charged with the debts of the former, is void as to creditors. 

4. Neither party to a fraudulent conveyance can be aided by a court of justice. 
5. Points which were not made on the trial, and if taken, might then have 

been disposed of, will not be examined on appeal. 

TROVER, for a slave. Plea-not guilty. And on the trial at  LENOIR, 
before Martin, J., on the last spring circuit, the case was as follows: 

414 



N. C.] DECEMBER TERM, 1832. 

John Waller, the father of the plaintiff, in  November, 1826, conveyed 
the slaves in  dispute to the plaintiff by a bill of sale, reciting a 
consideration of $260; at  that time Waller, the father, owed debts (516) 
to the amount of $1,700; besides the slaves conveyed to the plain- 
tiff, he then owned land worth $750, and other slaves worth more than 
$900, and some debts due him, and chattel property of value. 

At  the date of the bill of sale to the plaintiff, he conveyed a small 
slave, not one of the two above mentioned, to another daughter, to whom, 
and to the plaintiff, he also conveyed his land; a t  the same time he con- 
veyed all the rest of his property to a son-in-law, one Bradham, upon 
condition that he, Bradham, would pay all his debts. Some time in the 
year 1827 Bradham, having in  his possession judgments and executions 
i n  favor of several different persons against Waller, the father, placed 
them in the hands of a constable, and directed him to satisfy them out 
of the property which had belonged to Waller. Under these executions, 
and another in favor of one Jones, the slave in dispute, together with 
the one conveyed to the sister of the plaintiff, and also several horses, 
etc., were advertised for sale. At the sale, but before it commenced, 
Bradham purchased Jones' judgment and execution, and thus becoming 
entitled to receive all the money to be raised, he instructed the officer to 
sell for specie only, and purchased all the property sold at  an under 
value, and took a bill of sale for the slaves conveyed to his sisters-in-law. 
These slaves were left by Bradharn in  the custody of the plaintiff and 
her sister until the month of April, 1828, when they were seized by the 
defendant, by Bradham's directions, under an execution against the 
latter. 

The defendant offered Bradham as a witness, but he was rejected as 
incompetent. H e  then offered to prove, by common reputation, that 
Waller, the father, who died in  1831, was insolvent at  that time, but his 
Honor rejected the evidence,as irrelevant. 

The judge charged the jury that although the bill of sale to the 
defendant might be fraudulent and void as to the creditors of her father, 
yet that i t  was valid to pass the title of the slave in  dispute to the 
plaintiff against all other persons; that they should inquire (517) 
whether the title of the plaintiff was ever divested by a sale legally 
made, at  the instance of a creditor of the father; that as to the sale 
under the judgments and executions which had been assigned to Brad- 
ham, they ought to ascertain whether those executions were for debts of 
the fathe:, which Bradham was bound to pay; if they were, and that sale 
was made for the benefit of Bradham, and for the purpose of fraudu- 
lently defeating, for his profit, the title of the plaintiff, they ought to 
find for her. 

A verdict was returned for the plaintiff, and the defendant appealed. 
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WALLER u. MILLS. 

J. H. Bryan arrhd Mordecai for plainfifjc. 
Gaston contra. 

RUFFIN, J. The case of Bland v. Ansley, 2 Bos. and Pul. New Reps., 
331, establishes the incompetency of Bradham upon a clear principle. 
The sIave had been seized by the defendant under a fi. fa. as the goods 
of the witness, and he is offered to prove property in  himself. H e  has 
a direct interest in the event, for, if successful, he pays his own judg- 
ment debt. And our statute, which makes the defendant in  execution 
liable to the purchaser if the latter be evicted by a paramount claimant, 
renders the reason for excluding the witness stronger here than i t  is in 
England. 

I t  is unnecessary to discuss the questions whether the conveyance to 
, the plaintiff was fraudulent in  law, and whether, by consequence, the 

evidence of the father's insolvency in 1831 ought not to have been re- 
ceived. The judge assumed that the deed was void as against 

(518) creditors generally; but, admitting i t  to be so, he held, and we 
think properly, that it was valid as against Bradham, supposing 

the debt for which the negro was sold to have been then contracted. At 
the sale under execution Bradham owned that debt, and if i t  existed 
when the deed was made to the plaintiff, he was, by his contract with old 
Waller, to pay it. For  the purposes of this controversy, that debt must 
be considered as satisfied. Bradham cannot hold the estates conveyed 
to him and yet go against the residue of the father's property for the 
very money which constituted the consideration of the conveyance to 
himself. The only question remaining was one of fact, whether the 
debt to Jones existed at  the time of the contract between Waller and 
Bradham, and so was one of those to be b aid by the latter. That was 
left to the jury, and found affirmatively. I f  so found without sufficient 
evidence, the Superior Court might have granted a new trial. We can- 
not. But i t  is said there was no evidence, and therefore the court erred 
in  leaving i t  to the jury at  all. I f  such were the fact, i t  would be error 
in  a case where the o.nus probandi was on the side of the plaintiff. But 
we cannot take that to be the fact. I t  is not to be presumed that the 
judge would go out of the case made, and deal in  mere abstract propo- 
sitions. The record does not contain any objection in the Superior 
Court on this ground, and it was therefore unnecessary to state the 
evidence relative to it. 

I have no doubt, however, that the debt existed i n  November, 1826, 
and think i t  extremely probable that all the deeds then made to Bradham 
and the daughters were fraudulent against Jones and Waller's other 
creditors. I t  was a family arrangement in  the nature of a voluntary 
settlement of all, or nearly all, the father's property; and this, I say, 
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notwithstanding the price agreed to be paid by Bradham for what was 
then conveyed to him. I f  that price were the full value, yet his em- 
barrassments, which plainly appear, show his responsibility to be an 
inadequate security to the creditors. A debtor cannot substitute for the 
solid value of his property the colorable provisions of an  insol- 
vent's engagement to pay the debts. The presumption is very (519) 
strong that the object of the sale under. execution was to supply 
this defect, and that in  this object all the parties concurred. The debt 
was in  the name of Jones, who had a right to treat the deeds as nullities ; 
specie was demanded to keep off other bidders ; Bradham purchased, but, 
instead of taking the property, left i t  still with his sisters-in-law. It 
can hardly be doubted that Bradham and the plaintiff then understood 
each other, and that the design was, not to deprive her of the negro, but 
to confirm her title-she trusting to Bradham not to use his legal title 
to her prejudice. Bradham seems to have kept his faith until April 
of the next year, and then he and the present defendant commenced that 
course of conduct which produced the present action. I f  such was the 
true state of facts, and Bradham was the owner of Jones' judgment, i t  
is manifest that the last sale was but a continuation of the first fraud, 
and a court of justice can, i n  such case, help neither party. The law 
leaves them where they place themselves. Had the defense been put on 
that point, and the jury drawn the same inferences of fact from the 
circumstances which I do, the plaintiff would have been barred, because 
she participated throughout in  each act of fraud. But the jury was not 
required to make such inferences, nor the court asked to instruct them 
upon their effect, if drawn. This Court cannot, therefore, act on this 
part of the case, because we cannot say h o ~  i t  was, or might have been, 
answered, by evidence from the other side, if i t  had been relied on. 
Indeed, the point would not have been adverted to a t  all in this opinion, 
except for the wish not to be misunderstood. This construction of the 
acts of the parties seems to us to be so obvious as to induce the belief 
that i t  will be deemed the natural one by all other persons, and if no 
notice had been taken of it, i t  might be supposed the Court meant to 
approve and support such dealings. But the decision steers clear of the 
point, which is not open to this Court. 

PER CURIAM. Judgment affirmed. 

Cited: Q u i m  v. Rippey, 39 N. C., 187. 
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(520) 
DEN EX DEM. DENNIS INGRAM v. THOMAS COLSON ET AL. 

1. Where the parties to a deed intended to convey only land, to which the 
vendor had title, and also that it should set out the boundaries of the 
grant to him, but the land was especially surveyed and corners marked, 
and the deed made according to the survey, its courses are not to be 
controlled by those of the grant, and if it covers more land than the grant, 
it is color of title as to the excess. 

2. A question of boundary discussed by HENDERSON, C. J. 

EJECTMENT, tried on the last circuit, at  ANSON, before Daniel, J. 
The plaintiff claimed under a grant to his lessor, made ih the year 

1823, which covered the land i n  dispute. The boundaries of this grant 
are represented in the diagram by the lines D, I, I(, G. . 

(521) The defendants contended that the land covered by the grant 
to Ingram was included within the boundaries of a grant to one 

John Clarke, dated in  1746, and that if i t  was not, that they, and those 
under whom they claimed, had been twenty-one years in  possession of it, 
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under known and visible boundaries, with a color of title, and were pro- 
tected by the Act of 1791 (Rev., ch. 346)) for limiting the claim of the 
State. 

The land granted to Clarke was bounded as follows: Beginning at a 
locust on the south bank of the river, running south 30 degrees west 160 
poles to a pine; thence south 60 degrees east 190 poles to a gum; thence 
north 30 degrees east 184 poles to a red oak, on the bank of the river; 
thence to the beginning. The locust was admitted to have stood at point 
A in the diagram; the courses and distances of the boundaries are from 
A to E,  F, and G upon the diagram. I t  was proved that a red oak, 
marked as a corner, formerly stood at G, and was an old tree. 

For the plaintiff it was contended that the grant to Clarke should be 
confined to the lines A, E, F, and G, being the courses and distances of 
its boundaries. On the other side it was urged that its boundaries were 
A, B, C, and D. A pine marked as a corner stood at B, which was about 
80 yards over the distance mentioned in the grant, viz., 160 poles; the 
mark upon the pine was made many years after the date of the grant to 
Clarke. At Y there was a gum marked as a corner, but much younger 
than the grant to Clarke. At D there was a white oak and a red oak 
marked as corners, one sixty-eight and the other forty-six years before 
the survey. I n  1765 Clarke conveyed the land granted to him to one 
Walker, describing it exactly as it was described in his grant. Walker 
conveyed to Colson, the ancestor of the defendant, but before the 'deed 
was executed, a surveyor run off the land, beginning at A and running 
thence to B, C, and D ;  the deed from Walker to Colson described the 
land exactly as it was in Clarke's grant, except at D it called for an oak 
on the river instead of a red oak on the river. The white oak at D is 
the beginning of a grant which issued to one Stephens, in 1766, 
which is represented by the lines D, P, and R. From D to P (522) 
line trees were found corresponding in their ages to that of this 
grant. I n  that patent the white oak, its beginning, is said to be Walker's 
lower corner, and was thus described in  several mesne conveyances, 
which were set out in the case. I t  was proved that the pine at B, the 
gum at Y, and the white oak at D had been called and known as Walker's 
and Colson's corners for more than twenty-one years before the grant to 
the lessor of the plaintiff; and further, that the defendants, or those 
under whom they claimed, had been in possession for more than twenty- 
one years before the same period. 

His Honor charged the jury that if they thought the pine at B and the 
oak at D were the corner trees called for in Clarke's grant, the courses 
and distances mentioned in the grant would be controlled by the proof of 
the corners, and the grant would extend to them, but if they should find 
that those trees never were intended to be the corners of that grant, or if 
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the corners were unknown, then they must determine its boundaries by 
its courses and distances, until they came to the third line, where the 
river was called for, and that being a certain termination of the third 
line, i t  must be extended to the river; that if the marks were too young, 
or the other evidence did not justify them in finding that either the lines 
C D or Y D was the third line called for in  the grant, and they should 
be driven to the courses and distances to locate the grant to Clarke, they 
must then adopt the lines A, E, F, G, in which event the land granted to 
the lessor of the plaintiff would not be within the boundaries of that 
grant;  that if they thought the line F, G, to be the third line of Clarke's 
grant, another question arose, viz., whether the defendants or those 
under whom they claimed had been twenty-one years in  possession of the 
land in dispute under known boundaries, and witli a color of title; that 
the Act of 1791 (Rev., ch. 346) required three things to bar the State, or 

those claiming under it, viz., twenty-one years possession, known 
(523) and visible boundaries, and a color of title; that if the jury be- 

lieved the evidence, the defendants' possession had been for more 
than twenty-one years, and the marked pine at B, the gum at Y, and the 
white oak at  D were visible boundaries of that possession, within the 
meaning of the Legislature; that the defendants contended the deed from 
Walker to Colson was a color of title, as i t  was urged that it extended to 
the lines Y D or C D, and that the description of the boundary in  the 
deecY was different from that in  the grant, as one called for an oak, and 
the other for a red oak; and, further, because i t  was proved that upon the 
purchase of Colson from Walker the lines were actually run to the white 
oak a t  D, and i t  was then marked as a corner. His  Honor left i t  to the 
jury to say whether the description in the deed and the grant were so 
different as to vary the boundaries of the first, from those of the last, and 
whether the variance was so great as to make the deed cover land which 
the grant did not, informing them that it was color of title to all land i t  
covered; that if they believed the boundaries of the deed from Walker to 
Colson were the same as those of the grant to Clarke, and if the latter 
extended no further than the line F G in the diagram, then there would 
be no color of title beyond'that line; that the plaintiff was entitled to 
recover unless the grant or deed covered all the land between the lines 
D I, I K, K G and the river, although the defendants might have had a 
continued possession of all that land under known boundaries. 

The jury returned a verdict for the plaintiff, and upon a motion for a 
new trial the judge observed that i t  was contended that the deed from 
Walker to Colson was color of title for all the land within the boundaries 
surveyed before its execution, which were the lines A, B, C and D, but 
that he thought i t  a question for the jury whether the boundaries of the 
deed were intended to be the pine at  B and the white oak at D ;  if they 
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were, i t  was color of title up to those points, but if i t  was intended only 
to follow the boundaries of the grant, if the latter fell short of the point 
D color of title under the deed also would. A new trial  was 
refused, and the defendants appealed. (524) 

Mendenhall for plaintif. 
N o  counsel for defendant. 

HENDERSON, C. J. Upon the third point in  the case, the color of title, 
the judge after having disposed of the actual title, and limiting i t  to the 
boundaries of Clarke's grant, and after pointing out a difference in the 
calls of the grant and those of Walker's deed to Colson, the first calling 
for a red oak, and the latter for an oak only, at  the termination of the 
third line, informed the jury that they must consider whether the descrip- 
tions were so different as to vary the boundaries of the deed from those 
of the grant, and whether the deed covered all, or any of the land in  
dispute, if it did, i t  was color of title for so much and no more; that if 
they should be of opinion that the boundaries of the land described in I 

Clarke's grant  went no farther than the line F G, and if they should 
think that the boundaries of the deed from Walker to Colson were the 
same as the boundaries set out in  the grant, then there would be no 
color of title. I f  there could be any doubt of what the judge intended 
to say, and in  fact.of what he did say, i t  is rendered certain by his 
remarks on the motion for a new trial. The jury, he then observed, 
were to determine whether the boundaries of the deed were intended to 
be the pine at  B and the white oak at  D ;  if they were, i t  was color of 
title, but if it meant. to convey only the land described in the grant, and 
the grant stopped short of D, then would color of title under the deed 
stop where the grant stopped. By this I understand the judge to mean, 
if the calls of the grant and the calls of the deed were the same (upon 
paper, upon their faces) and there was nothing to control the courses 
and distances of the grant, that is, nothing to designate the pine, the 
gum, and oak called for in  it, so that we must resort to course and 
distance to locate i t ;  its location was also the location of the (525) 
deed. I n  this I think the judge committed an error, for although 
the parties might have thought, and no doubt they did think, that they 
were surveying the lands granted to Clarke, and that his grant covered 
all the lands described in  the deed, yet i t  is what the parties actually 
did, and not what they thought they did (in this particular) that we 
are to act on. Suppose in  this case i t  was proven that the pine was 
marked at B and the oak at  D as the pine and oak called for in  the 
deed, could it be said that these were not the actual boundaries of the 
deed, because the parties thought that they w'ere also the boundaries of 
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the patent? Would this displace the trees and obliterate the marks, 
and cause them not to be the bounds describes by and called for in  the 
deed? I t  is true, title passed no farther than the patent extended, 
because beyond that the vendor had none, but still the pine and oak 
would be the termini of the deed, because they were the objects called 
for by it. The judge was mistaken in supposing that because these were 
also the calls of the grant, and there being nothing to show that they 
were the trees called for in  it, and of course that the grant could not be 
extended to them; so neither could the deed, because the parties thought 
that the lands conveyed by the deeds were the same with those covered 
by the grant. The jury should have been informed that if they believed * 
the pine a t  B, the gum a t  Y, and the oak at  D were called for in  either 
of the mesne deeds, that those trees were the boundaries of the deeds 
and to them they should extend. I have no doubt but the evidence 
proved this, for although the facts are evidently stated as applying to 
the boundaries of the grant only, yet enough appears to show that the 
deed from Walker to Colson should go to B, C and D ;  not because the 
grant calls for a red oak, and the deed for an oak only, but because i t  
is shown they were marked when the survey of the land was made, 
preparatory to the execution of the deed. I say marked, not only be- 
cause the witnesses swear that they were then marked, but because the 

marks now found upon them (except the gum, which is not found 
(526) a t  C )  corresponds in  age with the date of the deed, and with the 

reputation of the neighborhood, that they are the bounds of 
Walker's and Colson's lands. The calls of coterminary grants and 
deeds, for a great number of years, also prove the white oak at  D to be 
Walker's lower corner. This appears, although i t  is evident that the 
case was made to locate the patent and not the deed, as the age of the 
marks upon the pine is not stated, nor the date of the deed from Walker 
to Colson; i t  is only said that the marks on the pine were too young for 
the patent. We learn from an  incidental remark of the judge that the 
marks on the pine correspond in  age with the date of Colson's deed. From 
this I think i t  probable that the pine at  B and the oak at D are the 
trees called for in  the deed; and if so, what is there to control that de- 
scription? Not the course and distance, because they are less certain 
than marked trees; not the patent, I think, for they were thought to be 
also boundaries of the patent; and if they are not, or rather are not 
shown to be, will that obliterate their marks and make them other than 
what the deed makes them, when proven to be the objects called for as 
its boundaries? Do they lose their identity because another description 
is also given, which turns out to be a false one, or incapable of being 
shown. I t  is true, that when a thing is called for as having two identities 
or distinguishing marks, both capable of being ascertained, if they exist, 
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as an  oak with two chops upon it, and an oak with only one chop upon 
it is produced as the thing described, i t  is plain that this is not the oak 
called for, as that has two chops and that shown has but one. But the 
description here is a pine, a gum and an oak, and the grant is not even 
mentioned. But suppose the deed had described them as the trees de- 
scribed in  the grant, it only negatively appears that they are not the 
trees called for in  the latter. But suppose it was positively proved that 
they were .mot, which in  this case could only satisfactorily appear by 
showing others. Here there are two descriptions, which create an  am- 
biguity, for there is none upon the face of the deed. Which shall 
we take? The answer, by Lord Bacon, is that which is best sup- ( 527 )  
ported by proof. A thing dehors the deed is shown by parol, i t  is 
a latent ambiguity, and shall be explained by parol. I have supposed 
two things, neither of which exist in  this case; first, that the deed de- 
scribes the trees as also the boundaries of the grant; and, secondly, that 
other trees, besides the pine, the gum and red oak, are shown as those 
boundaries. I f  this would not control the description, when i t  is shown 
that this pine, this gum, this- oak, are the trees-called for in the deed, 
I cannot understand how the mere course and distance of the grant can 
control it, as no other tree is shown as the boundary of the grant. TO 
adopt this rule would be not to abandon a certain description under a 
pretense of greater certainty, and when called upon for this greater 
certainty, to refer to course and distance, which is admitted to be the 
least certain of any description, and only resorted to when all others 
fail. I must conclude, therefore, that whatever may have been the title 
of Walker to the lands without the grant, that his deed to Colson cov- 
ered the lands up to those trees, if they are shown to be the trees called 
for as termiwi in  his deed, and therefore the deed was color of title up to 
them. I t  seems to me aIso that the judge was too rigid in  the rule 
respecting the termini of the grant;  for if we are not permitted, in  
cases of very old grants calling for perishable temzini,,such as trees, to 
substitute something for the tree, which may long since have perished or 
been destroyed, such as a long continued possession under the grant, 
pointing to the place where the tree stood, and of the adjoining lands, the 
reputation of the neighborhood, and the calls of coterminary grants or 
deeds, we shall in almost every case of old grants, be remitted to courses 
and distances, which will give in  many cases a different location to 
them, from that which they originally had. I do not say that this is 
one of the cases requiring i t ;  i t  may or may not be, and therefore the 
new trial is granted on other grounds. 

Where the calls of a grant and the calls of a deed, or of two deeds are 
the same, and the termini are unique, then as the termini are the same 
the locations are the same, for there are not two objects of the 
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(528) same kind as those called for in the grant and deed. But where 
the t ermini  are not unique, as a pine, a hickory, an  oak or a 

rock, as there are many pines, hickories, oaks and rocks, there may be 
proof to show that particular trees or rocks are the trees or rocks called 
for in  the deed, though there may be no proof, or not sufficient proof b- 
show that they are the trees called for in  the grant, and the proof not 
being sufficient to fix the location of the patent, cannot remove that of 
the deed, and transfer i t  to the location of the patent by its courses and 
distances. I think the facts in this case duly exemplify and illustrate 
the above positions. 

PER CURIAM. Judgment reversed. 

Cited: Euliss v. M c A d m s ,  108 N .  C., 513. 

WILLIAM G. ERWIN v. SARAH ERWIN. 

An appellant who has failed to file his appeal is not entitled to a certiorari 
after a delay of three terms. He should apply at  the first term, unless 
prevented by accident. 

THIS was an application for a rule upon the defendant to show cause 
why a certiorari should not issue. The applicant swore that the judg- 
ment against him was rendered at the spring term, 1831, of RUTHER- 
FORD Superior Court; that he then prayed an appeal, which was allowed; 
that the appeal bond and the record of the cause were sealed up and 
deposited in the postoffice at  Rutherfordton, the postage being paid, 
directed to the clerk of the Supreme Court, in  time to reach the office 
of that Court, within the first seven days of the ensuing term; that not 
hearing of any adjudication in the cause he had, since the last term of 
Court, caused inquiries to be made, from which he learned that the pack- 
age above mentioned had never come to the hands of the clerk of the 
Supreme Court. 

N o  coumel for applica'nt. 

(529) RUFFIN, J. The appeal was taken in April, 1831, and this 
application for a cwtiorari is now made in  December, 1832, 

eighteen months after the record ought to have been filed in  this Court. 
We do not think proper to consider whether the grounds laid for the 
relief asked would have been sufficient had the motion been made a t  an 
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earlier and proper period. For the motion comes out of due time, and 
must on that ground be refused. 

I t  is true the party swears that since the last term he learned for the 
first time that the transcript had miscarried. But his duty was to have 
inquired earlier; to attend to his cause, in person or by attorney, at  the 
first term (unless prevented by accident), and then to have taken the 
necessary steps to have the case brought up and decided. 

By  the course of the Court the application for this extraordinary 
remedy must be made as soon as the party can, after losing the benefit 
of his appeal. I t  can no more be granted to one who is dilatory in ask- 
ing for i t  than i t  can be to one who has neglected to pray an appeal 
when in  his power. He  who fails from negligence duly to prosecute an 
appeal, is as little entitled to aid as he who from the same cause failed 
to obtain an appeal. The rule is therefore refused. 

PER CURIAM. Rule refused. 

Cited: Hester v. Hester, 20 N.  C., 456; Lumber Go. v. h m b e r  CO., 
169 N. C., 95. 

THOMAS CLANCY, CHAIRMAN, ETC., UPON THE REUTION OF JAMES 
CARRINGTON, v. NATHANIEL CARRINGTON. 

1. Where an administrator procures himself to be appointed guardian of the 
next of kin to his intestate, but does not return an account as guardian, 
or in any way designate the property of his ward, so that it can be 
identified, the suretier to the administration bond are not discharged. 

2. The case of Harrison u. Ward, alzte, 417, approved. 

DEBT upon a bond, executed by the defendant, as surety of John J. 
Carrington, on his taking out letters of administration upon the estate 
of John Carrington. The bond was in  common form of administration 
bonds and the breach assigned was the nonpayment by the ad- 
ministrator of the relator's share of the residue of the intestate's (530) 
assets. 

After oyer, the defendant pleaded performame of the condition by 
the administrator. a 

Upon $he trial, before Martin, J., at ORANGE) on the last circuit, the 
facts were that the bond was executed in consequence of John J. Car- 
rington's appointment as administrator at  November sessions, 1817, of 
Orange County Court; that at  the ensuing August sessions he was ap- 
pointed guardian of the relator, and gave the usual bond with other 



I N  T H E  SUPREME COURT. [ I4  

sureties, but he had never returned his account as guardian to the office 
of the county court. 

His Honor ruled that John J. Carrington was, upon these facts, both 
administrator and guardian, and the assets being uniformly in  his pos- 
session, that possession should be taken as being in  the character in 
which it was rightful, which his Honor held to be that of guardian. I n  
submission to this opinion the plaintiff was nonsuited and appealed. 

W. -4. Graham for plaintif. 
Badger for defendant. 

HENDERSON, C. J. The principle of the case of Harrison v. Ward, 
decided at  this term, ante, p. 413, governs this; indeed i t  goes farther, 
for in that case there was a return as administrator; here there was 
none as guardian. There is not the least proof here that the money due 
to the relator was at  any time at, or after J. J. Carrington's appoint- 
ment as guardian, in his hands. There is no return even acknowledging 
it as a debt-nothing but a bare presumption that he then had it, 
because i t  was his duty to have had it, and this presumption, if i t  arises, 
is in  a great measure repelled by his not producing it when afterwards 
called on. The evidence offered by the defendant, or rather relied on by 
him, for i t  is the relator's evidence, only proves that he ought to have, 

not that he actually had it. This would be presuming too much 
(531) in order to apply the judge's maxim, for had the defendant actu- 

ally shown that the administrator at  any time after he became 
guardian had this money separated from other money, and marked as 
the ward's money, so as to make i t  the ward's property, or after two 
years from his administration had i t  marked and labeled as money of 
the estate, there would in  the case first put be something wherewith to 
charge him as guardian, as by such appropriation i t  became the prop- 
erty of the ward, and in  the second case there would be facts upon which 
the judge's rule might operate. But  in the case stated there is nothing 
to make this sum the property either of his ward, or of the estate, so 
as to leave room for a presumption in which character J. J. Carrington 
held it. I n  Ckancy v. Dickey the negroes had been of the estate, the 
executor became guardian, and had them in his possession after the 
time in  which he could rightfully hold them as executor. The law 
therefore adjudged, in the absence of ~osi t ive  proof, that he held them 
as he rightfully might, viz., as guardian. 

PER CURIAM. Judgment reversed. 

Cited: Foye v. Bell, 18 N.  C., 478; Jones v. Brown, 68 N. C., 555; 
Haris  v. Harrison, 78 N. C., 213. 
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SAMUEL P. SIMPSON v. VARDY McBEE. 

1. An agreement between the parties to a cause, made after the issuing, but 
before the return of the writ, referring the suit to arbitration, and making 
the submission a rule of court, does not authorize the entry of a judgment 
upon an award filed at  the return day of the writ. 

2. In this State judgments are entered upon awards where, by the rule of the 
common law, attachments would issue for their nonperformance. 

3. The statute of 9 Will. 111, respecting references, is not in force here. 

THIS was an action on the case for slanderous words spoken of the 
plaintiff by the defendant. 

The writ was issued on 27 August, 1831, returnable to the ensuing 
term of LINCOLN Superior Court. The defendant accepted service of 
the writ on the 31st of that month, and on the 1st of September follow- 
ing the parties entered into an agreement in  writing, whereby the mat- 
ter in controversy was referred to the arbitrament of two persons, 
"whose award, made as above, shall be a rule of court." The (532) 
arbitrators made their award on 22 October following, before the 
return day of the writ; and on the Monday of the ensuing Superior 
Court of Lincoln it was handed to the clerk, when the defendant filed 
exceptions to i t  and pleaded to the action. On the last fall circuit 
#wain., J., overruled the exceptions and entered judgment according to 
the award, from which the defendant appealed. 

W .  8. Graham defendafit. 
Badger contra. 

DANIEL, J., after stating the case as above, poceeded: The agree- 
ment of the parties, out of court, set forth in the submission that the 
award should be a rule of court, did not make the rule. And although 
the agreement was made during a 1i.s pendens, yet no attachment could 
have issued, according to the principles of the common law, against the  
defendant for a violation of that agreement. A rule of court to stand to 
a submission and award was, according to the, common law, a rule en- 
tered in some one of the courts at  Westminster, where the record and 
pleadings i n  the cause were made up. A party who consented to have 
such a rule entered, and disobeyed i t  afterwards, was subject to an at- 
tachment for a contempt. We have, after diligent search, been unable to 
find any authority establishing the principle that an agreement of the 
parties pending a suit, to submit to arbitration, and that the submission 
and award should be a rule of court, .was in fact such a rule as 
by the principles of the common law would authorize an at- (533) 
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tachment to issue for its violation. I n  this State i t  is the practice to 
enter judgment according to the award in  those cases in  which, by the 
rules of the common law in  England, an attachment would have been 
granted for a disobedience of a rule of court to stand to the submission 
and award. We, therefore, think that the Superior Court had not power 
to enter the judgment wh'ich was rendered in  this case. The statute of 9 
and 10 Will. 111, ch. 15, is not in  force in  this State. The judgment 
might have stood perhaps according to the provisions of that statute. 
As there was not such a rule of court entered in  this case as would have 
authorized an  attachment at  common law, and the statute of Will. I11 
not being in  force here, we are compelled to set aside the judgment and 
award a procedendo. 

PER CURIAM. Judgment reversed. 

Cited: Cunningham v. Howell, 23 N. C., 10;  Tyson v. Robinson, 25 
N. C., 337; Patton v. Baird, 42 N. C., 259; Debrule v. Scott, 53 N. C., 
74; Myers v. Dal?Jial, 59 N. C., 4 ;  Moore v. Austin, 85 N. C., 183; 
Keener v. Goodson, 89 N. C., 276; Metcalf v. Guthrie, 94 N. C., 450; 
Jackson v. McLean, 96 N. C., 479; Peele v. R. R., 159 N. C., 62. 

DEN EX DEM. RICHARD H. BONNER V. READING TIER. 

A judgment on a sci. fa. against an heir, wherein his name is neither set 
forth in the writ nor in the return of the sheriff, is a nullity, and a pur- 
chaser at  an execution sale under it acquires no title. 

EJECTMENT,. which was submitted to Daniel, J., a t  BTAUFORT, on the 
last fall circuit, upon the following case agreed: 

One Cherry obtained a judgment against the administrator of An- 
drew Christie, in which the plea of fully administered was found for 
the.defendant. A writ of scire facias issued on this judgment, by which 
the sheriff was directed to "make known to heirs or devisees of 
the said Andrew that," etc. This writ was returned, "not found," and 
an  alim issued in  all respects precisely like it, to which there was a 
similar return. Upon the return of the second writ, judgment by 
default was entered up, and the lessor of the plaintiff purchased under 

an execution issuing upon it. 
(534) Upon these facts his Honor gave judgment for the plaintiff, 

and the defendant appealed. 

Gaston was to have argued for the defmdant, but the Court called 
zapofi Hogg and J .  H. Bryan, who were for the plaintif, to begin. 
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RUFFIN, J. The judgment on the scire facias is a nullity for the 
want of a party defendant. I t  is true, the heirs need not be named in  
the process, and frequently i t  is best not to name them, because if one 
be omitted, and advantage taken of it, by plea of the other, i t  may be 
difficult to get over i t ;  whereas, if the process be general, and the 
sheriff fail  to return all the heirs that, upon suggestion, may be supplied 
by further process. .The defect here does not consist in  the omission of 
the names of the heirs i n  the s c i w  facias, but that omission runs 
throughout. Neither the plaintiff has named him, nor the sheriff re- 
turned him. So that in no part of the proceedings does i t  appear who 
is heir, nor certainly that there is one. I t  is said that he may be out of 
the State, and in  that case there could not be service; and yet, the plain- 
tiff could have judgment under the fourth section of the Act of 1784. 
But i t  must appear who in particular is out of the State, in  order that 
there may be a person before the court. I f  the plaintiff name the heir, 
the sheriff may return that that person resides without the State. I f  
the sheriff is commanded to summon the heir generally, and the heir 
resides here, he cannot return generally that he has summoned the heir, 
but must say who is heir, and that he has summoned him. And as the 
return of a foreign residence is only i n  the place'of actual service, the 
sheriff must in that case say that such an one is heir, and that he resides 
out of the State. When no heir is known, the University is the owner 
of the land, and must be brought in. 

The cases cited for the plaintiff have no application. There (535) 
the defendants were irregularly brought in, or proceeded against 
irregularly. Here no defendant is before the court in any manner, and 
the judgment is  against nobody. I t  is void, and all proceedings under it. 

PER CURIAM. Judgment reversed. 

Cited: Fry  v. Currie, 91  N. C., 438. 

MARVILLE SCROGGINS v. LUCRETIA SCROGGINS. 

1. Fraud in the contract of marriage, to entitle a party to a divorce, must 
consist of something more than mere concealment of defects-there must 
be such misrepresentations as would deceive a person of ordinary pru- 
dence; and where the husband, at  the marriage, might have known that 
his intended wife was pregnant, and five months afterward she had a 
mulatto child: I t  was held that he was not entitled to a divorce. 

2. The construction of the Act of 1827, ch. 17, giving the. Superior Court 
exclusive jurisdiction in all cases of divorce, stated by RUFFIN, J. 
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THIS WS/S a petition for a divorce. The petitioner stated that the 
marriage took place on 18 December, 1828; that the parties "lived 
together in uninterrupted harmony for near five months, when the infi- 
delity and fraud of the defendant was manifested by an occurrence which 
admitted of neither explanation nor palliation, and dissipated all hopes 
of happiness, etc.; that on 1 May, 1829, the defendant became the 
mother of a mulatto child." The petitioner proceeded to negative the 
idea of condonation on his part,. and prayed for a divorce, a vinczllo 
matrimo aii. 

His Honor, Martin, J., at BUNCOMBE, on the spring circuit of 1831, 
dismissed the petition, thinking that the facts stated in it, if true, did 
not authorize the sentence prayed for. From this judgment the plaintiff 
appealed. 

J. Graham for plmintiff. 
Dews for defendant. 

(540) RUFFIN, J. The Legislature, in the Act of 1814, authorizes 
divorces in two cases: the one, impotency at the time of the mar- 

riage, and still continuing; the other, a separation by one party from the 
other, and living in a state of-adultery. The Act of 1827, ch. 19, empow- 
ers the Superior Courts to divorce either from the bonds of matrimony, 
or from bed and board, whenever they may be satisfied of the justice of 
the application. 

This act imposes a task of great difficulty. on the courts, and one 
perhaps less agreeable than any they can be called on to perform, that 
of acting upon a most important subject without a rule laid down for 
them by the Legislature, or heretofore adopted by their predecessors. 
Thq ju~isdiction is a new one to our courts, and we find no precedents 
in those adjudications from which we draw our learning upon other 
subjects. Where such a jurisdiction is created, and the Legislature 
marks out those boundaries within which, in their wisdom, they think it 
proper the courts should be confined, or to which they shall go, obedience 
is both an easy and a pleasing duty. I t  is when we are told to do .what 
is right, but not told what they deem right, that we are lost in the mazes 
of discretion. I cannot suppose, however, that the discretion conferred 
is a mere personal one, whether wild or sober, but must from the nature 
0.f things be confined to the cases for which provision was before made 
by law, or for those of a like kind. This presumption is the stronger 

when the subject is one upon which it is known that specialists 
(541) and moralists have much disputed, differing as to the policy of 

divorces and their influence upon the parties themselves, during 
their union, and after their separation, and upon which lawgivers, 
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acting upon experience and disregarding theory, have generally been 
agreed i n  refusing them altogether, where the marriage was lawful, 
except in  the case of impotency. I f  the Court could think that the duty 
to be performed was intended to be referred to the private opinions of 
the judges, i t  would be promptly, though reluctantly, executed; for there 
is no member of the Court who is not strongly impressed with the con- 
viction .that divorces ought in  no case to be allowed, but in that already 
mentioned, and near consanguinity. We know that individuals may expe- 
rience much misery by an unhappy connection, where tempers are incom- 
patible, where there are disgusting personal defects, moral depravity, 
mutual injuries, proceeding even to unfaithfulness and unchastity. We 
know, too, that like consequences often follow from a mere change of 
affection, and that the growing indifference of the one not only produces 
pain to the other, but irritates and provokes reproaches, until hatred 
takes the place of former regards, and the tie between them is severed, 
as far  as the law will allow it. I f  the consequence of dissolving the 
union entirely stopped with those parties, and conferred on them peace 
instead of the pain they suffered, i t  were but cruelty not to unloose the 
chain. But the knowledge that when this last stage of distress .arrived, 
i t  would of itself bring relief, would precipitate its approach. Slight 
differences would grow into lasting dissensions, and a single act of 
unfaithfulness could easily be converted into habitual adultery. These 
evils are, in  a great measure, avoided by the principle of our law, which 
declares the marriage contract to make a perfect union between the 
parties, so that they become one; and, to carry i t  out, they ought to 
believe and feel that they are ever to remain so-that absolute union is 
also indissoluble. That, and that alone, can impress upon each the 
necessity of mutual forbearance, of submitting to slight incon- 
veniences, overcoming antipathies, and contributing to the enjoy- (542) 
ments of each other. We reconcile ourselves to what is inevitable. 
Experience finds pain more tolerable than i t  was expected to be, and 
habit makes even fetters light. Exertion, when known to be useless, is 
unassayed, though the struggle might be violent if by possibility i t  could 
be successful. A married couple, thus restrained, may become, if not 
devoted i n  their affections, at  least discreet partners, striving together 
for the common good, and steady friends, ready to perform all offices of 
kindness required by the other, instead of the dissentient heads of a % 

distracted family, driven by inflamed passions to a degree of madness not 
to be satisfied with less than an entire separation, though if bring dis- 
grace on themselves and their offspring, and deprive the latter of the 
greatest earthly advantage, the nurture and admonitions of a parent. 
For these reasons, in  most, and I believe in  all, Christian countries, 
although the contract be regarded by the law merely as civil, i t  is usually 
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executed with some religious ceremonial; so, as in  a degree to impress 
upon i t  in the eyes of the individuals themselves a character of holiness, 
that i t  may appear to be entered into before a witness who cannot be de- 
ceived or forget, and therefore to be infrangible. Our restless disposi- 
tions and capricious tastes and tempers require these checks and re- 
straints. Why shall they be removed? Why give way to those very 
propensities in  our nature, which i t  is our interest to repress? I s  i t  not 
wiser, better, kinder to the parties themselves and their issue to declare 
the engagement to be unsusceptible of modification, much less abroga- 
tion; to make their union so intimate, so close, and so firm that no 
discoveries of concealed defects, more than supervenient disease, deprav- 
ity, dissoluteness, or dissension could rend i t  asunder? Such being the 
case, the state would be the more discreetly entered into, and the inter- 
course through life be the more harmonious. Such considerations have 
produced the private convictions felt by those who are now the judges 
of the Court. But they seem not to have made the same impressions on 

all, and i t  is our duty, notwithstanding the unlimited powers 
(543) which we are commanded to exercise, to endeavor to ascertain, as 

well as we may, in  what cases the Legislature would, upon ascer- 
tained facts, authorize the parties to abandon their former choice, and 
make a new selection. 

To the extent of the Act of 1814, we consider the Court constrained 
to go. And from the second section of the Act of 1821, we suppose that 
we are not a t  liberty to stop there, since that implies that there are 
other cases besides t h ~ s e  specified in  that act i n  which divorces seem to 
have been expected to be properly applied for, and consequently granted. 
Yet, from the preamble of the last statute, one might infer the contrary, 
and that the great purpose of the Legislature was to free itself from 
applications which ought not to be granted, but which, from the hard- 
ship to the parties, and feeling in  the members, were sometimes obtained, 
and to turn them over to tribunals which would do more impartial or 
exact justice. Indeed, i t  is difficult for persons to put a just interpre- 
tation upon terms, conferring in themselves such boundless power. We 
cannot intend that the meaning was that the courts should grant divorces 
where, under like circumstances, the Legislature had or might be ex- 

0 pected to grant them by statute; for the contrary is implied by com- 
manding the action of courts, usually regulated by fixed rules. The 
Court is then obliged to adopt the middle course, and prescribe to itself 
such principles as we think sound law-givers, who allow of divorces at  
all, would send as rescripts to a judiciary. 

The case now before us rests upon a matter existing at  the time of the 
marriage. And i t  must be admitted to be as strong a case as can well 
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be, if the petitioner acted properly and with reasonable discretion or 
caution on his part. The principle of the common law upon the ques- 
tion of divorcing for matter existing at  the time is well established. I f  
the marriage was not forbidden to both parties by their relationship, i t  
was dissoluble at the instance of one for precontract and impotency. 
The former was of ecclesiastical origin, and no longer exists. The latter 
only remains, and is incorporated into our statute of 1814, at  
which time the Legislature thought it unsafe to go farther. And (544) 
since that time, although they allow the courts to go beyond that, 
they have been unwilling or unable to say how much farther. And the 
Court is perhaps no less at  a loss, nor less reluctant to proceed. The 
petitioner puts the case upon the ground of fraud. I f  i t  were a mar- 
riage to which he had been compelled by force, or in  which one woman 
personated another, where, indeed, there was no consent on his part, 
that would probably be cause for a divorce. But  the fraud here consists 
in  the other party not having the qualities and character he supposed 
her to have. I t  would be dangerous to lay down a rule of that sort. 
I t  is impossible to say where i t  would stop ; what were the qualities i n  a 
wife which a husband wished or expected, or had reason to expect. I t  
cannot be known what defects he knew of and disregarded; what were 
concealed and what communicated. Treaties upon this subject are gen- 
erally conducted in secret, and the particulars cannot be proved. I t  is, 
moreover, perfectly understood that each appears and will appear to the 
best advantage. I t  is not to be expected that the parties will declare 
their own defects, as the seller of property would, and especially that 
they will publish their shame. Concealment is not a fraud in such a 
case-disclosure is not looked for-active misrepresentations and studied 
and effectual contrivances to deceive are, at  least, to be required to give 
it that character; and the other party must appear not to have been 
voluntarily blind, but to have been the victim of a deception which 
would have beguiled a person of ordinary prudence. I know not how 
fa r  the principle contended for would extend. I f  i t  embraces a case of 
pregnancy, it 'will next claim that of incontinence; i t  will be said the 
husband was well acquainted with the female, and never suspected her, 
and has been deceived; then, that he was a stranger to her, smitten at  

' 
first sight, and drawn, on the sudden, into a marriage with a prostitute; 
that he was young and inexperienced, hurried on by impetuous passion, 
or that he was in  his dotage, and advantage taken of the lusts of 
his imagination, which were stronger than his understanding. (545) 
From uncleanness, i t  may descend to the minor faults of temper, 
idleness, sluttishness, extravagance, coldness, or even to fortune inade- 
quate to  representations, or perhaps expectations. There is, in  general, 
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no safe rule but this: that persons who marry agree to take each other 
as they are. Whatever defects there may be, some must have been 
counted on, and we cannot tell which. There are degrees in imperfec- 
tion, as well as perfection, and the wife may prove much better than the 
husband expected; so, if she turn out worse, he must keep her because 
he chose her. I t  is not the policy of the law that man or woman who 
has once fallen shall be condemned to celibacy, and doomed to inconti- 
nence. Yet such would be the effect of allowing this petition. The 
woman must disclose her misfortune and crime, or else the marriage will 
be declared void, but if she disclose it, she loses that marriage, and 
$aces it in the power of the suitor to proclaim her shame, and preclude 
her from any other alliance, and from reformation. The safer, more 
politic, and more humane principle is to make i t  his interest to conceal 
the fault as well as hers, and by uniting their interests, to induce both to 
look forward to future proprieties, and be blind to what is behind. 
After the law upon this subject has been settled for ages, and when the 
Legislature has been unable to devise any alteration, founded on a 
general principle worthy of their adoption, i t  would be too much to 
expect a court to pretend to more wisdom than the Legislature and our 
forefathers united, and strike out new theories. And we cannot but 
say that nothing could be more dangerous than to allow those who have 
agreed to take each other, in  terms for beltter, for worse: to be permitted 
to say that one of the parties is worse than was expected, and therefore 
the contract ought to be no longer binding. 

These are the general principles by which the Court is constrained to 
limit and regulate the unrestrained liberty of rioting at  large, to which 
i t  is left. The Court is, nevertheless, entirely sensible of the peculiar 

character of this case, produced by the odious circumstance of 
(546) color. I t  appeals powerfully to the prejudices, the virtues and 

vices of our nature. The stigma in  our state of society is so 
indelible, the degradation so absolute, and the abhorrence of the com- 
munity against the offender, and contempt for the husband so marked 
and unextinguishable, that the Court has not been able, without a strug- 
gle, to follow those rules which their dispassionate judgment sanctions. 
But there are other circumstances in this case which relieve us from all , 
difficulty. The petitioner charges that he was married on 18 December, 
1828, and that the child was born on 1 May, 1829; u p  to that time he 
lived with his wife, and upon that event left her. H e  does not venture 
to swear that he believed her chaste at  the time of the marriage. It 
must be taken that he did not; if he had, i t  would have been the first 
thing thought of, to aggravate his case. Suppose that we are to presume 
that he means to admit a criminal conversation between themselves; and 
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that is the most favorable to him-what claims has he to relief, upon 
the ground of grosser incontinence than that in which he had partici- 
pated? The Legislature gives us, in the Act of 1814, an analogous rule 
for our government in this case. They declare that condonation shall 
destroy the right of divorce, either because it evinces prior consent or 
an indifference to the crime, which alike render him unworthy to ask 
the interposition of the law. Upon the same principle, if a man will 
marry a woman, whom he knows to be a prostitute, and she takes no 
affirmative means of establishing a conviction in his mind that he alone 
has had access to her, he cannot complain if he has been betrayed by a 
confidence as irrational as it proves to be unfounded. No man in his 
senses can anticipate less. The fascinations and the total depravation 
of an unchaste woman have been proverbial, at least, since the days of 
Solomon. He who marries a wanton, knowing her true character, 
submits himself to the lowest degradation, and imposes on himself. No 
fraud can be said to be practiced on him by mere silence and conceal- 
ment of other aberrations. But if such be not the fact in this 
case, then that which is necessarily the state of it leaves the peti- (547) 
tioner as little merit. If he had not been himself guilty, he had 
the more reason to believe that others had. I t  is not alleged that the 
birth of the child was premature. Half the period of gestation had 
expired at the marriage. His intention must have been attracted to the 
person of the woman he was about marrying, and the long intimacy and 
courtship which he mentions must have enabled him to detect her situa- 
tion. Why did he marry her? I t  may be possible that he was deceived, 
and not by his own negligence, at that period. But i t  is impossible that 
any art or device could have long prevented him from knowing the truth, 
that is, as far as this, that she was pregnant. If not by him, why did 
he live with her? Shall he be heard to say that he would have been 
content if the child, though not his own, had been white? We cannot 
but feel for his disgrace; but it is rather sympathy with him, as being 
one of the family of man, than as he is individually. His disgrace is 
voluntarily incurred, and he has no elevation of sentiment or feeling 
above it. We think him criminally accessory to his own dishonor, in 
marrying a woman whom he knew to be lewd; or, by continuing his 
cohabitation after he must have known it up to the happening of an 
event by which the world acquired the same knowledge. He now asks 
to be freed from his bonds, because the infamy of his wife has become 
notorious, though he could reconcile himself, in secret, to the crime which 
makes her infamous. Such a prayer must be rejected, and the judgment 
of the Superior Court affirmed. 

The full discussion thus entered into has been deemed due to the 
Legislature and the Court itself, that the principles which will guide 
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the Court may be plainly known. I t  is proper that they should be 
placed before the Legislature, that if thought wrong by them, the Court 
may be spared from running further into error by having an authorita- 
tive guide to future action in  a rule prescribed definitely by the Legisla- 
ture itself. 

PER CURIAM. ~ u d g m e n t  affirmed. 

Cited: Moss v.  Moss, 24 N .  C., 57; Long v.  Long, '77 7.  C., 307; 
Steel v. Steel, 104 N.  C., 635. 

(548) 
JESSE BARDEN v. ANN M. BARDEN. 

1. Where a man was induced to marry a woman by her representing to him 
that a child she had was his, and that, as to all the world but him, she 
was virtuous, and after the marriage he discovered that the child was 
black: It  was held, R u ~ N ,  J., hesitante, that he was entitled to a 
divorce, if the color was so indistinct as to mislead a man of ordinary 
diligence, or if the child had been carefully kept from his view. 

2. Per RUFFIN, J. A case of this kind is a concession to the deep-rooted 
prejudices of the community upon this subject. 

3. The Act of 1827, ch. 19, giving the Superior Courts jurisdiction in cases of 
divorce, is retrospective .in its operation. 

THIS was a petition for a divorce, i n  which the petitioner alleged that 
a t  the time of the marriage he knew that the defendant had a child, but 
he thought i t  was his; that the defendant, by her artful conduct before 
the marriage, induced him to believe that she had ever behaved modestly 
and virtuously except in  the instance above mentioned, which she p r e  
tended was the result of her attachment to him; that soon after the 
marriage he discovered that the child was a mulatto, upon which he had 
instantly parted from her. The plaintiff prayed a divorce, a vvi.il.culo 
matrimon& 

On the fall circuit of 1830, a t  WAYNE, the cause came on to be heard 
before Donnoll, J., when i t  appeared that the marriage took place before 
the Act of 1827, ch. 19, his Honor dismissed the petition) and the plain- 
tiff appealed. 

N o  counsel for either party. 

RUFFIN, J. The Act of 1827, ch. 19, is  not altogether prospective. 
The remedy given by i t  is not confined to cases that might thereafter 

436 



N. C.] DECEMBER TERM, 1832. 

happen, but applies to those also in which the grievance then existed. 
This is plainly to be inferred from the preamble, which denotes the 
purpose of the Legislature to relieve itself forthwith and entirely from 
the consideration of any application for divorce, whether for existing or 
future causes. 

Upon the merits, I confess that I am individually inclined to concur 
with the judge of the. Superior Court, for the reasons upon which the case 
of Scroggins v. Scroggins was decided, ante, 535. But my breth- 
ren think there is a difference, and that this petitioner may prove (549) 
himself entitled to relief. The petition was dismissed upon the 
face of it, and therefore all the facts stated in  it must be taken in this 
stage of the proceedings to be true. Among them is the one of deep dye, 
that the child is black; and to that is added the belief of the petitioner 
that it was his own, and that this belief was created by the artful repre- 
sentations of the defendant. I t  is thought by the majority of the Court 
that when a man is acting in good faith, and marries with the design on 
his part to repair the injury done to a female, whom he supposes to be 
the reluctant victim of his own solicitations, with a strong and exclusive 
affection for him made her unable finally to resist, advantage shall not 
be taken of his confidence and honorable principles of action to draw 
him on by false tokens and artful devices of this sort. I f  he had married 
before the parturition, he ran risks, and must patiently abide the results. 
The risks were obvious to his understanding. But by awaiting that 
event, and promptly following it up by consummating the contract, 
while the child was very young, i t  is but reasonable to conclude that the 
birth of the child, and the belief that i t  was his own, constituted a pre- 
vailing, perhaps the chief motive and inducement for this action. The 
obstacle with me upon this part of the case is that the color is an object 
of the senses, and that it can hardly be supposed that a man would 
marry a woman because he believed her to be the mot4er of his child 
without being drawn, even by curiosity, not to say instinctive affection, 
to see the child itself. But it may be that in  so young an infant, whose 
mother was white, i t  might not be in  the power of an ordinary man, 
from inspection of the face and other uncovered parts of the body, to 
discover the tinge, although i t  were so deep as to lead to the belief now 
that it is the issue of a father of full African blood; much more, if the 
father had a mixture of both races in him. I am therefore directed to 
express i t  as the opinion of my brethren, in which I do not refuse 
to acquiesce, that the petitioner ought to be allowed to prove his (550) 
case. He  has many difficulties before him, for the ground of the 
opinion is not that the wife was delivered of a child by another father, 
or even by a black paramour; but that such being the fact, she induced, 
by false representations and active means, as the exhibition of the child 
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to the petitioner as his, a belief on his part that i t  was his own issue, 
and that he did not and could not from inspection ascertain the truth, or 
be reasonably supposed to be able to do it. If there were no representa- 
tions in aid of the false token, or if there were, and the hue was visibly 
inconsistent with those representations, the petitioner was not deceived, 
or ought not to have been, and cannot have redress. The opinion of the 
Court, then, is that the judgment of the Superior Court must be 
reversed, and the cause remanded, to be proceeded in to ascertain the 
facts according to the statutes; and if i t  should, upon the proofs, turn 
out that the child is of mixed blood, that the petitioner and defendant 
are white persons, and that he believed at the time of the marriage that 
the child was white, and that belief was created by the representations 
of the defendant that i t  was the offspring of the petitioner himself, and 
that upon inspection at that time the real color was not so obvious as to 
be detected by the petitioner, or a person of ordinary diligence and intel- 
ligence, and not otherwise communicated to the petitioner, he would be 
entitled to a judgment of divorce from the bonds of matrimony. This 
is a concession to the deep-rooted and virtuous prejudices of the com- 
munity upon this subject. 

PER CURUM. Judgment reversed. 

Cited: Lofig IY. Lomg, 7'7 N. C., 309; Xteel v. Xteel, 104 N. C., 635. 

I MEMORANDA 

During the last session of the Legislature, THOMAS SETTLE, Esquire, 
of Rockingham, was elected a judge of the Superior Courts of Law and 
Equity, vice DAVID L. SWAIN, Esquire, elected Governor. 

JOHN HALL, Esquire, on 15 December, resigned his seat upon the 
Bench of the Supreme Court, and JOHN J. DANIEL, Esquire, of Halifax, 
one of the judges of the Superior Courts of Law and Equity, was elected 
to the Supreme Court in his stead. 

HENRY SEAWELL, Esquire, of Wake, was elected a judge of the Supe- 
rior Courts of Law and Equity in the place of JOHN J. DANIEL, Esquire, 
promoted to the Supreme Court. 



INDEX 

ABATEMENT. 
1. By RUFFIN, J. Matter which abates an original suit, abates one that  

is collateral to it-as a n  interplea between the plaintiff and a garnishee 
is abated by the death of the defendant in  the attachment. W h t n  
v. Webb, 27. 

2. By RUFFIN, J. m e  omission to date a writ can only be taken advan- 
tage of by plea in abatement. Dowel6 v. Vawmog, 43. 

ACCORD AND SATISFACTION. 
A receipt, acknowledging the payment of a particular sum, without stating 

i t  to  be in  full, is not in  itself sufficient evidence t o  support the plea 
of accord and satisfaction. McCulbn v. Hooa, 219. 

ACTION. 
A right of action is not destroyed by a n  agreement which gives the plain- 

tiff another action of the same kind. Hence, a par01 agreement to 
refer a claim t o  arbitration, is no bar to  a n  action upon the original 
claim. Swain v. #wain, 24. 

ACT, RIGHTFUL OR WRONGFUL. 
By HENDERSON, C. J. Where a n  act is rightful in  one capacity and wrong- 

ful  in another, without proof to  the contrary, i t  is taken to be in the 
first. Harrison v. W w d ,  417. 

ADMINISTRATORS AND EXECUTORS. 
1. A special administrator, in  a n  action by the general administrator, may 

show that  property which he received and inventoried, a s  belonging to 
the intestate, is  in fact the property of a lunatic, of whom the special 
administrator was appointed guardian after the repeal of his letters 
of administration. Y w b w o u g h  v. Harris, 40. 

2. I n  a n  action by a n  administrator, fo r  a n  injury done to his intestate, 
after a plea in  bar, the defendant cannot impeach the grant of ad- 
ministration. Spencer v. Cahoofi, 80. 

3. By RUFFIN, J. Where an administrator seeks t o  revive a suit com- 
menced by his intestate, the defendant may, by motion, put the 
administration in  issue. I t  cannot, however, be impeached a s  a 
ground of nonsuit a t  the trial. Ibid., 81. 

4. By the same. But  where the defendant claims title by a grant of 
administration previous t o  that  of the plaintiff, or relies on his posses- 
sion against the first administrator, he may, upon the general issue, 
prove the first grant of administration; because this is in evidence of 
the plaintiff's title. Ibid., 81. 

5. Counsel fees paid by a n  executor in a suit brought against him, in 
which he was successful, cannot be recovered in an action on a bond, 
conditioned to exonerate him from liability on account of his executor- 
ship. B u r n e r  v. Whedbee, 84. 
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6. By HALL, J. The costs of a suit brought against the executor, which 

was decided in his favor, cannot be recovered in a n  action on such a 
bond. To constitute a breach, there must be a recovery against the 
executor. Ibid., 85. 

7. I n  a warrant against a n  administrator, judgment was rendered tha t  the 
plaintiff recover his debt and costs, and then an entry made that  the 
defendant "pleads retainer, fully administered," etc. : I t  was held 
that the justice had power to t ry those pleas; that  he  had negatived 
them; that  the judgment was absolute, and that  the nonpayment 
thereof might be assigned a s  a breach of the administration bond. 
Haines v. Dalton, 91. 

8. By HENDERSON, C. J. An action cannot be sustained against a n  admin- 
istrator, to  subject him personally, unless he has been fixed with 
assets. Waugh v. Chafin, 101. 

9. By HALL, J. An executor who has paid over the assets to the Univer- 
sity, is not subjected to the claim of a creditor, not barred by the Act 
of 1715; but the issue of fully administered must be found for him, 
and the creditor must then proceed against the University. Codleu 
v. Taylor, 178. 

10. When a n  executor sells the assets of his testator, and takes a bond 
payable to himself as  executor, and dies leaving the bond uncollected : 
I t  was held, RUFFIN, J., dissentiente, i n  the absence of any evidence 
that  the executor had appropriated the bond to his own use, that  both 
a t  common law and under the Act of 1794 (Rev., ch. 415), "to explain 
and supply the deficiencies of certain acts of Assembly respecting sales 
by executors and administrators," the bond was of the assets of the 
testator, and a n  action on i t  might be brought by the administrator 
de bonis non. Eure v. E w e ,  206. 

11. By HENDERSON, C. J. I n  no case is the executor of an administrator 
liable a t  taw to the creditors of the intestate. But upon a proper case, 
he may be made responsible i% equity, on the ground that  he is in pos- 
session of the fund liable to the payment of debts. Conrad u. D a l t o ~ ,  
252. 

12. By the same. I s  there any remedy against the executor of an adminis- 
trator for a devastau.it by the destruction of assets? Quere. But if 
the administrator has  converted the assets to  his own use, it seems the 
administrator de bonis won may recover against his executor for 
money had and received. Ibid., 253. 

13. By R u m ~ ,  J. An executor cannot retain his commissions against a 
creditor or legatee, until they have been allowed by the County Court, 
or in  a suit fo r  the settlement of his accounts. They cannot be al- 
lowed by a jury upon the plea of fully administered. Hodges v. Arrn- 
strong, 256. 

14. Where the plaintiff bailed a slave, and after the death of the bailee his 
executors continued in possession, i t  was held by HENDERSON, C. J., 
and HALL, J., that  although the plaintiff might declare against the 
executors as executors, for  a detention after the death of the testator, 
yet, a s  the testator's interest had determined, there was no proof to 
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support the declarations. I n  the same case, held by RUFFIN, J., t h a t  
detinue will not lie against a n  executor for a detention after the death 
of the testator. MobZey v. RunnelZs, 303. 

15. Where the same person is administrator, and also guardian of the next 
of kin, his returning a n  account of his administration and acknowledg- 
ing a balance due his ward, is not a performance of the  conditions of 
his administration bond. But  it is  otherwise if the money to pay the 
balance is identified and retained by the  guardian as the property of 
the ward. Harrison u. Ward, 417. 

16. I n  such a case are  the bonds cumulative? Quere. Ibid. 

17. Where a testator, in the event of the death of his executor, directed the 
county court to appoint some person to administer his estate, the 
executor of the first executor is not the executor of the first testator. 
Navigation Co. u. Green, 434. 

18. Where a n  administrator procures himself to  be appointed guardian to 
the next of kin to  his intestate, but does not return an account a s  
guardian, or in  any way designate the property of his ward, so that  
i t  can be identified, the sureties to the administration bond are  not 
discharged. Clanw u. Carringto%, 529. 

See Appeal, 8;  Covenant, 1, 5 ;  Executor de son tort, 1, 2, 3, 4, 6 ;  Execu- 
tion, 9, 10 ; Scire Facias-Trespass, 3. 

ADMINIS'IPRATION. See Administrators and Executors, 2, 3, 4. 

ADMINISTRATION BOND. See Administrator and Executors, 7, 15, 16, 18;  
Bond, 17. 

ALIEN. 
1. By H E N D ~ S O N ,  C. J. An alien can hold lands against the sovereikn, 

until his estate is divested by a n  inqnisition ascertaining his alienage. 
University 9. Miller. 191. 

2. By the same. The sovereign cannot seize lands, and prove the alienage 
i n  pais upon the trial of a n  ejectment. I t  can be proved only by a n  
office found. So in cases of forfeiture for felony, the record of the 
attainder of the tenant must be produced. Zbid., 192. 

3. By the same. The native-born child of a n  alien succeeds a s  heir where 
the estate of the ancestor has  not been divested by a n  office found in 
his lifetime. An office found after his death does not affect the estate 
of the heir. Ibid. 

4. By the same. The law will not cast an estate upon one who cannot 
hold i t ;  and for this reason a n  inquest of office is  not necessary to 
prevent a n  alien from succeeding to a n  estate. Ibid., 193. 

5. By the same. If the heir be unable t o  take by reason of any dis- 
qualification which is not personal, as  by his alienage, the next in  
degree succeeds to  prevent an escheat. But where the disability is  
personal, a s  by attainder, the next in  degree cannot succeed, but the 
estate will escheat. Ibid., 196. 
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AMENDMENT. 
1. By RUFFIN, J. By the Act of 1824 this Court is bound to permit amend- 

ments which would be of course in  the court below; but it is not 
authorized to direct them to be made in the  court below, nor to 
make any but such as  are  necessary to support the judgment of the 
Superior Court. Grist u. Hodges, 204. 

2. By the same. None can be permitted here, which would affect the 
judgment below, or upon which ordinarily a new plea is admitted. 
Ibid. 

3. By the same. Notwithstanding the dictum in Dowell u. Vannog, 
ante, 43, verdicts which a re  defective in form, from the misprision 
of the clerk, will be corrected in this Court, if the substance is intel- 
ligible. Ibid., 207. 

4. By the same. Defects which require a n  actual amendment, and which 
a r e  not cured by the statutes of jeofaiz, can be amended only upon 
the payment of all costs. Ibid. 

5. Where the amount of damages laid i n  the  writ was increased, the 
amendment was permitted upon the payment of all costs. H E N D ~ Z -  
SON, C. J., dissentiewte as  to  the payment of costs. Ibid. 

See Damages, 2 ; Judgment, 3. 

APPEAL. 

1. The exercise of a discretionary power in the  Superior Court cannot 
be examined upon a n  appeal. Cannon u. Beemer, 393. 

2. The Superior Courts have a discretion to expunge a n  order made dur- 
ing the term, and an error in  i ts  exercise cannot be examined upon 
an appeal. Snee'd v. Lee, 364. 

3. The Supreme Court has no jurisdiction of a n  appeal from an order of 
the Court below allowing commissions to a n  administrator. Em parte 
Haughton, 441. 

4. By DANIEL, J. The allowance of four per cent additional interest, 
under the Act of 1807 (Rev., ch. 713), is  a matter of discretion, and 
cannot be revised upon appeal. BaZlenger v. Barnes, 460. 

5. By RUFFIN, J. Points which were not made on the trial, and, if taken,' 
might then have been disposed of, will not be examined on appeal. 
Waller u. Mills, 515. 

See Case Stated Upon a n  Appeal, 1, 2, 3, 4, 5. 

ARBITRATION AND AWARD. 
1. I f  a n  action of ejectment be referred to arbitrators, a n  award stating 

the cause to be pending between the  lessor of the plaintiff and the 
tenant in possession, without noticing the fictitious parties, is suffi- 
cient. Oneal u. Butler, 94. 

2. An agreeinent between the parties t o  a cause, made after the issuing, 
but before the return of the writ, referring the suit to arbitration, 
and making the submission a rule of Court, does not authorize the 
entry of a judgment upon an award filed a t  the return day of the 
writ. Simpso% u. McBee, 531. 
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ARBITRATION AND AWARD-Continued. 
3. By DANIEL, J. I n  this State judgments are  entered upon awards 

whereby the rule of the common law, attachments would issue for 
their nonperformance. Ibid., 533. 

4. By the same. The statute of 9 and 10 William 111, respecting refer- 
ence, is not in  force here. Ibid. 

See Action-Limitation, Statute of, 4, 5. 

ASSUMPSIT. 
1. A count for money paid to B. by A., a t  the request of and to the use 

of C., is  supported by proof of the sale of a bond by A. to B., and tha t  
B. credited C. with the amount. Jones u. Cooke, 112. 

2. Assumpsit will not lie upon a promise to pay a debt when the same 
debt mag be recovered in an action on a specialty; but i t  is other- 
wise, when, from any cause, no action on the bond can be sustained. 
Wilson v. Murphe?~, 352. 

3. Where land mas demised by deed, and the lessor covenanted to pay 
for certain work done on the premises by the lessee, and after the 
expiration of the term, the lessor promised t o  pay the lessee an ascer- 
tained balance for the work done: Held, that  assumpsit for the 
work was improper. Ibid. 

ATTACHMENT. See Abatement, 1,; Garnishment. 

BAIL. . 
1. No matter can be pleaded in discharge of the liability of bail, except 

the death or surrender of the principal. Qranberrg v. Pool, 155. 

2. By RUFFIN, J. If it is unlawful for the principal to 'come into the 
State, or if he is imprisoned abroad for a criminal offense, the court 
will, in its discretion, relieve the bail. But no relief will be given, 
where the bail is  imprisoned abroad for debt. Ibid., 157. 

3. By the same. A plea of the death of the principal cannot be received 
in this Court, because i t  has no jury to ascertain its truth. Ibid, 158. 

4. The proper county to which a ca. sa. should issue, in order to  change 
the bail, is  the county where the original writ was executed. Pinleg 9. 

Smith, 247. 

5. By R u m ~ ,  J. If  the defendant has no fixed residence in  the State, 
then the ca. sa. ought to issue to the county where the bail bond - was taken, that  the bail may have notice. But if the defendant has 
acquired a domicil in another county, and the plaintiff has notice of 
it, the ca. sa. ought to issue to that county. Ibid., 249. 

6. By the same. A temporary residence by a single man, without prop- 
erty, is not such a change of the domicil a s  justifies the plaintiff, in  
order to change the bail, in issuing the ca. sa. to any other county 
than that  in  which the original writ was executed. Ibid. 

7. A sheriff, who is special bail, may, under the Act of 1777 (Rev., ch. 
ll6), surrender the principal t o  himself, and after the surrender, he 
detains the principal and notifies the plaintiff thereof, his liability 
a s  bail ceases. Huggins u. Ponville, 392. 
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BAIGContiwwd.  
8. By DANUEL, J. If a sheriff, who is bail, surrender the principal to 

himself a s  sheriff, and afterwards there is  a n  escape, the remedy is 
by debt or case. Ib.id., 394. 

9. Bail may surrender their principal after a verdict, but before a final 
judgment against them. Moody v. Stockton, 431. 

' 10. The act authorizing such a surrender necessarily authorizes some 
mode of averring it-it should be by a plea framed so a s  t o  enable 
the plaintiff to  deny the surrender and contest the identity of the 
principal. Ibid. 

See Escape. 

BAILMENT. 
By H E N D ~ S O N ,  C. J. Although the bailee is  not permitted to dispute the 

title of the bailor, yet, if the latter, by his own showing has .none, 
he cannot recover. Mobley u. Runnels, 303. 

See Lex Loci Contractus, 2 ;  Possession. 2. 

RANK STOCK. 
Stock standing on the books of the Bank of New Bern, in  the name of the 

president and directors of the literary fund, is stock held by the 
State within the meaning of the Act of 1814 (Rev., ch. 780, s. 111, 
extending the charter of that  bank, and therefore not subject to taxa- 
tion. 8. u. Bank, 372. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 
1. Where A. and B. were endorsers of a bill drawn for the accommodation 

of C., and  A,, being the first endorser, paid it, and afterwards received 
the note of C., endorsed by B., for one-half the amount; it was hetd, 
that  this note was not given for the accommodation of A., and that  he 
might recover on B.'s endorsement. Hatcher u. McMorine, 228. 

2. A bond payable on demand, which is assigned eight years after its 
execution, is dishonored, and liable, in  the hands of the assignee, to 
all the defenses which the obligor had against the obligee. But these 
defenses, in  order to  be available a t  law, must be legal defenses. 
Hagwood u. McNdr, 231. 

3. I n  a n  action upon a promissory note, a total failure of consideration 
may be given in evidence to defeat i t ;  but it is  otherwise where 
there is only a partial failure ; that  can be remedied by a distinct suit. 
Washburn u. Picot, 390. 

4. I n  an action by the holders of a bill of exchange, against a bank, for 
not giving the drawer notice of a nonpayment by the acceptor, the 
fact of the drawer's insolvency may be estimated by the  jury, in 
assessing the amount of damages. Stowe u. Bank, 408. 

See Principal and Attorney; Usury, 1, 3, 4, 5. 

BOND. 
1. Bonds given by officers for  the faithful discharge of their duty, which 

do not conform to the act requiring them, can only be enforced accord- 
ing to  the rules of the common law;  and a bond given by a sheriff in 
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a penalty greater than that  required by the Act of 1777 (Rev., ch. 118), 
is  not within the provision of that  act authorizing successive suits on 
sheriff's bonds, and is estinguished by the first judgment thereon. 
Branch v. Elliott, 86. 

2. By RUFFIN, J. I n  a debt on bond, the verdict need not state its amount. 
Ibid., 88. 

3. By the same. The rule adopted in this Court respecting official bonds, 
which do not conform to the act  requiring them, is disapproved, but 
followed. Ibid. 0 

4. By the same. But although a judgment upon such bonds is a bar to a 
second suit, if the bond is  within the statute ( 8  and 9 William 111), 
the relator may have a sci, fa. suggesting other breaches; or if not 
within that statute, execution may issue a t  his risk, leaving the de- 
fendant to seek relief in  equity. Ibid. 

6. By RUFFIN, J. I t  seems that  a bond, which is retained by the obligor 
and subsequently delivered, does not relate beyond the actual de- 
livery. L@adman v. Harris, 144. 

6. After a bond has been discharged by the principal debtor, i t  cannot 
be set up again to the prejudice of a surety by a subsequent agree- 
ment between the principal and obligor. Woodman u. Mooring, 237. 

7. An alteration in a bgnd, which is prejudicial to the obligee, as  where 
the date was altered so a s  to deprive him of one year's interest, is 
presumed to have been made before the execution. Pullen v. Shaw, 
238. 

8. The acts of Assembly which direct the justices of the county courts to 
take bonds in certain cases, confer on them as to  such bonds a cor- 
porate character; and they may take a bond from one of their number 
to themselves. Justices c. Armstrong, 284. 

9. By RUFFIN, J. -4 bond payable to the justices of a county which is  not 
taken according to the direction of the act authorizing it ,  may be 
supported as  a valid bond at  common law. But a a  action must be 
brought on it in the name of the surviving obligees,, and not in that  
of the successors. And if one of the obligees be a justice a t  i ts 
execution, i t  is void as  to  all. Ibid., 286. 

10. A bond made by a guardian and his sureties "to A. B., and the rest 
of the justices," is not in pursuance of the Act of 1762, Rev., ch. 69, 
see. 7, and can be supported only a t  common law. If one of the 
obligors be a justice a t  i ts execution, i t  is  void as to all. Justices u. 
Dozier, 287. 

11. A bond payable to the justices of a county, executed by several persons, 
one of whom is a justice of that county, is void as  to all the obligors. 
Justice v. Bonner, 289. 

12. By RUFFIN, J. A personal incapacity of one obligor does not affect 
the validity of the bond as  to  the others; but i t  is otherwise where 
one of them is  both obligor and obligee. Ibid., 290. 

13. Where an order of the county court allowed a guardian to renew his 
bond with A, and B., his sureties, and a bond not drawn according to 
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BOND-Continued. 

the statute as  a n  official bond, but good in its form a s  an obligation 
a t  common law, was sealed by A. only, and left with the clerk; i t  
was held, that a delivery could not be inferred, there being no evi- 
dence of an actual delivery. Pitts v. Green, 291. 

14. By HENDERSON, C. J. A bond payable to "A. B., chairman, and other 
justices of the Court," etc., is in  law payable to A. B. alone. Ibid., 
296. 

15. Bonds intended to be official, but which are  not in conformity to  the 
statute, may be declared on as*voluntary bonds a t  common law. 
Williams u. Ehringhaus, 297. 

16. By Rum~a ,  J. A bond payable to  the justices of a .court has the same 
ralidity as  if i t  described the obligees by name. Ibid,., 298. 

17. A bond t o  the chairman of the county court, his "executors," etc., is 
not a n  office bond for the want of the words, "successors," etc. But 
i t  enures a s  a private bond, and a delivery to the clerk is sufficient, 
unless the obligee refuses it, although the clerk is the agent of the 
chairman as  to office bonds only. Threadgill v. Je~nings ,  384. 

See Administrators and Executors, 5, 6. 

BOUNDARY. 
1. The terminus of a line must be either the distance called for in  the 

deed, or some permanent monument, which will endure for years, the 
erection of which was contemporaneous with the execution of the 
deed. A stake is not such a monument, and evidence of its erection 
when the land was surveyed is not admissible to  control the course 
and distance. Reed u. Bhenclc, 65. 

2. Where the plaintiff and defendant claimed under two different grants, 
the junior of which called for the line of the elder, and a line of 
marked trees was found corresponding in age with the junior grant, 
held that  this fact was not evidence of the boundary of the elder 
grant. Basser u. Herring, 340. 

3. A question of boundary, discussed by HENDERSON, C. J. Ingrarn v. 
Colson, 520. 

See Color of Title. 

CA. SA. BOND. See Insolvent Debtor, 1, 2. 

CAPE FEAR NAVIGATION COMPANY. See Tolls, 1, 2. 

CASES DOUBTED OR OVERRULED. 
McILIillan. v. Hafleg, 4 N .  C., 186, 89, doubted by HENDERSON, C. J., in 

Davidson, u. Prew. 3. 

Ridley v. McQhee, 13 N.  C., 40, doubted by RUFFIN, J., in Hoore v. Collins, 
126. 

Potts v. Laxarus, 4 N .  C., 180, doubted by HALL, J., in Godley v. Taylor, 
178. 

Potter v. Btone, 9 N. C., 30, overruled in  Ex parte Haugkton,, ,441. 
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CASES DOUBTED OR OVERRULED-Cmtinued. 
s t a t e  v. Slorris, 10 N. C., 388, disapproved by DAKIEL, J., but approved by 

BENDERSON, C. J., and RUFFIN, J., in Btate v. Lipsey, 485. 

CASE STATED UPON AN APPEAL. 
1. I n  a n  appeal to the Supreme Court, if the case does not contain the 

/acts to which the charge of the judge was applied, however erro- 
neous the charge itself may be as  an abstract proposition, still the 
judgment must be affirmed. A judgment is  not reversed because i t  
does not appear to be right; i t  must be affirmed unless i t  appears to  
be wrong. Pickett v. Picket, 6. 

2. By RUFFIS, J. An objection arising upon the statement of the ore 
tewus incidents a t  the trial, but not taken in the court below, will 
not be heard in this Court. Atkinso~t v. Clarke, 171. 

3. By the same. Cases stated upon an appeal to this Court a re  similar 
to  reports upon motions for a new trial in one respect, namely, that 
if upon the whole case it  is apparent the verdict is correct, the judg- 
ment will not be reversed, although there may be error in the point 
complained of. In  other respects they are  similar to bills of excep- 
tions. Ibid., 174. 

4. Where, upon the case stated, the judgment of the court below is cor- 
rect, points which were intended to be presented, do not arise, and 
will not be examined, as  when in trespass the plaintiff was in posses- 
sion, and the defendant had no title, defects in that of the former 
will not be noticed, he having recovered upon his possession. Cobb 
v. Herring, 382. 

5. Where a judgment iS rendered in the court below, upon a case agreed 
which is defectively stated, i t  will be reversed upon appeal. Isbell 
v. Stoae, 410. 

See Judge's Charge, 4. 

CERTIORARI, 
1. Where a cause is  remo~ed  from one Superior Court to another, the 

latter has the right to issue a writ of certiorari to  the former, direct- 
ing a more perfect transcript to be certified. S. v. Collins, 117. 

2. By HENDERSON, C. J. The right of issuing writs of certiorari is not 
founded on the circumstance that  the court from which it  issues, is 
superior to that  to which it  is directed, but upon the principle that 
courts have the right to issue any writ necessary to the exercise of 
their powers. Ibid., 120. 

3. Ey the same. Writs which give jurisdiction to  a court must be re- 
turned, and both the writ and the return must appear upon the 
record; but this is unnecessary where the wsit was issued in the 
progress of a cause, and is merely auxiliary to  its determination. 
A writ of certiorari to certify a more perfect r.ecord is  of this latter 
description. Ibid., 121. 

4. Where a n  opportunity of appealing has been lost by the neglect of an 
officer of the  law, the contrivance of the opposite party, or improper 
conduct in the inferior court, a certiorari will be granted without 
reference to  the merits. Collins v. Nall, 224. 
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5. By RUFFIN, J. If an appeal be lost by the neglect of the applicant or 
of his agent, a ce~tiorari will not be granted. I t  is  otherwise when 
i t  ig lost by the accidental inability of the applicant to give security 
for the appeal. Ibid., 226. 

&.By the same. But in  such case it  is not granted, when applied for 
merely to delay the other party, or to avoid a decision on the merits, 
and, the applicant mill also be laid under terms not to avail himself 
of a technical advantage arising from a mere informality. Ibid. 

7. By RUFFIN, J. A summary judgment is properly rendered upon a 
bond given under the Act of 1810 (Rev., ch. 172) upon suing out a 
certiorari. Speight u. Wooten, 327.' 

8. Ignorance of the Act of 1777 (Rev., ch. 115, see. 79), requiring appeal 
bonds to be executed in the court where they n-ere allowed, will not 
entitle the appellant to a certiorari. Elliott u. Halliday, 377. 

9. An appellant who has failed to  file his appeal is not entitled to a 
certiorari, after a delay of three terms. He should apply a t  the first 
term, unless prevented by accident. E r w h  u. Erwin, 528. 

I 

CLERK AKD CLERK AND MASTER. 

1. Trespass will lie against a deputy clerk for wrongfully issuing an 
execution, under which the plaintiff's property is sold. Colt?-ai% u. 
NcCain, 308. 

2. By RUFFIN, J. The principal only is liable for the mere nonfeasance of 
his deputy. But for an unlawful act committed by the deputy, colore 
oncii, both a re  liable. Ibid., 309. 

3. The Act of 1819 (Rev., ch. 990), requiring clerks to  renew their bond, 
does not make their offices annual appointments, but gives cumulative 
securities for the performance of their official duties. Oats u. Bryan, 
451. 

4. By HENDERSON, C. J. Nonpayment of money received by a clerk 
officially, may be assigned a s  a breach on any bond given by him. 
Ibid., 463. 

6. By the same. I s  the bond of a clerk and master within the Act of 
1819 (Rev., ch. 800). Qu? Ibid. 

CLERK'S BOND. See Bond. 8, 9;  Clerk and Master, 3, 4, 5. 

COLOR OF TITLE. 

Where the parties to a deed intended to convey only land to which the 
vendor had title, and also that i t  should set out the boundaries of the 
grant to  him, but the land was especially surveyed and corners 
marked, and the deed made according to the survey, its courses are 
not to be controlled by those of the grant, and if it covers more land 
than the grant, it is color of title to the excess. Ingram v. Colsoa, 520. 

See Feme Covert; Fraudulent Conveyance, 1, 3 ;  Limitation, Statute of, 2. 

COMMISSIONS. See Administrators and Executors, 13;  Appeal, 3. 
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CONSIDERATION. 
1. A pecuniary consideration mentioned in the first part of a deed of 

bargain and sale, extends to any land conveyed in the deed to the 
person who paid that  consideration. Jones v, RuflEn, 404. 

2. By DANIEL, J. A consideration of blood appearing upon a deed inop- 
erative as a bargain and sale, will make it  inure as  a covenant to  
stand seized. Hatch v. Thompson, 411. 

See Bills of Exchange and Promissory Kotes, 3. 

CONSTABLE, 
1. A constable who is charged with the collection of a debt, ought to  see 

that good surety is given for the stay of execution, and if he  being 
insolvent, becomes the surety, i t  is a breach of his official bond. 
Governor u. Davidson, 361. 

2. The sureties of a constable a re  not liable under the Act of 1818 (Rev., 
ch. 980) for his omission, without instructions to the contrary, to sue 
out a n  execution against a n  insolvent debtor. Go~ernor  v. Cam-a- 
way, 436. 

1. An agreement between the owner of a vessel and captain that  each 
party should pay certain expenses and divide the freight, with power 
to  the captain to invest i t  on a joint account, constitutes a copartner- 
ship. Cox v. Delano, 89. 

2. By HENDERSON, C. J. One who receives a portion of the profits, as  his 
property, is a partner; but i t  is  otherwise if the amount of profits is  
referred to only to ascertain the amount of a debt due him. Ibid., 90. 

See Sheriff, 1. 

COSTS. 
Sureties for the prosecution of a suit are bound for the costs accruing 

before, as  well a s  after the execution of the bond. Wilson v. Huds- 
peth, 57. 

1. Executors having a power to sell lands of their testator, a re  person- 
ally bound by a covenant that  they "executors, etc., do forever war- 
rant and defend," etc. CodZw v. Taylor, 178. 

2. When an action was brought upon a covenant of quiet enjoyment, made 
by a decedent, and the eviction took place more than seven years 
after his death; i t  was held, R u m ~ ,  J., dissentiente, that  the action 
was not barred by the Act of 1715 (Rev., ch. 10, see. 7) requiring 
claims to be preferred within seven years after the d e a t h e f  a de- 
cedent. Ibid. 

3. By RUFFIN, J. The mere existence of a better title, without a n  evic- 
tion under it, does not entitle the bargainor to recover upon a cove- 
nant of quiet enjoyment. Grist v. Hodges, 200. 

4. By the same. But  the existence of a better title, accompanied with 
actual possession, is a breach of a covenant of quiet enjoyment in  a 
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deed executed after the possession commenced under that title ; and 
the bargainor need not bring a n  ejectment to entitle himself to  re- 
cover. Zbid. 

5. By the same. Where the vendee is evicted in his lifetime, an action 
for this breach of the covenant of quiet enjoyment is properly brought 
after his death by his executor, and does not descend to his heir. 
ZBid., 201. 

COVENAKT TO STAKD SEIZED. See Consideretion, 2. 

DAMAGES. 
1. Although the rule of damages upon a n  eviction from a particular estate 

may differ from that upon an eviction of the fee, yet when the deed 
conveys a life-estate, and the whole, interest was lost without any 
enjoyment by the vendee, he is entitled to recover his purchase 
money and interest. Grist v. Hodges, 198. 

2. RUFFIN, J. Where the verdict exceeds the amount of damages laid in 
. 

the writ, i t  is fatal in arrest of judgment unless the plaintiff remit 
the excess. But by the Acts of 17W and 1824 (Rer., chs. 318 and 
1233) the plaintiff may in this Court amend his writ. Zbid., 203. 

See Bills of Exchange, and Promissory Kotes, 4 ;  Debts, Action of, 5 ;  
New Trial, 2. 

DEBT, ACTION OF. 
1. By HEKDERSOX, C. J. I n  debt, the plaintiff may recover less than he 

demands, but the proof must agree with his allegations. Wa~sgh  2;. 

ChafJin, 101. 

2. I n  debt on the Act of 1778 (Rev., ch. 134), for marrying a couple with- 
out a license, if the writ demand £50, the penalty imposed by the 
act, and the jury find a verdict of £ 24.10, the sum to which the 
penalty is scaled, it  is a variance for which the judgment will be 
arrested. Dowd u. Seawell,'l85. 

3. By RUFFIN, J. I n  debt the exact sum demanded in the writ need not 
be found by the jury, when from the nature of the demand, it  is 
uncertain. But where the contract as  stated in  the declaration. fixes 
the amount due, the verdict must agree with the writ, or the judg- 
ment will he arrested. Xot because a specific sum is  claimed, but 
because there is a variance between the declaration and the proof. 
1bid. 

4. By the same. The same principle applies to actions of debt on penal 
statutes. If the statute inflicts a penalty to be measured by reference 

$ o some uncertain standard, the verdict stands well with the declara- 
ion, although they do not agree. But if the penalty be certain, the 

very sum demanded by the writ must be found by the jury. Ibfd. ,  
187. 

5. By the same. Damages cannot be recovered in debt on a penal statute, 
but it is not error to  demand them. Zbid., 1%. 

See Limitation, Statute of, 3. 
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DEED. 
Two parties may adopt the same seal, and in the event i t  is the deed of 

both, otherwise it  is the deed of one, and the simple contract of the 
other. But the question whether both parties adopted the same seal 
is one for the jury, not for the judge. Yarborough v. Yonday, 420. 

See Consideration, 1 ;  Estate for Life ; Estoppel, 2, 3, 4 ;  Slortgage, 3, 5;  
Slaves, 2. 

DEED OF GIFT. See Slaves, 1, 3. 

DEVASTAVIT. See Scire Pucias, 3. 

DETINUE. See Administrators and Executors, 14 ;  Pleas and Pleading, 1. 

DISCRETIONARY POWERS. See Appeal, 1, 2, 4 ;  Trial. 

DISTRIBUTION SHARE. 
By HENDERSON, C .  J. Courts of law afford no remedy for a distributive 

share, because their forms were fixed before the right to  distribution 
was given. But the right being now given by statute, it is  recognized 
in courts of law. Holmes v. Hall ,  100. 

DIVORCE. 
1. Fraud in the contract of marriage, to entitle a party to a divorce, must 

consist of something more than mere concealment of defects. There 
must be such misrepresentations as would deceive a person of ordi- 
nary prudence; and where the husband, a t  the marriage, might have 
known that  his intended wife was pregnant, and five months after- 
wards, she had a mulatto child; i t  was held that  he was not entitled 
to  a divorce. Scroggins u. Scroggins, 535. 

2. The construction of the act of 1827, ch. 17, giving the Superior Court 
exclusive jurisdiction in  all cases of divorce, stated by RUFFIN, J. 
Ibid. 

3. Where a man was induced to marry a woman by her representing to 
him that  a child she had was his, and that  a s  to all the world but 
him, she was virtuous, and after the marriage he discovered that the 
child was black; i t  was IwZd, RUFFIN, J., hesitante, that he was en- 
titled to a divorce if the color was so indistinct as  to mislead a man 
of ordinary prudence--or if the child had been carefully kept from 
his view. Burden v. Barden, 5.18. 

4. By RUFFIN, J. A case of this kind is a concession to the deep-rooted 
prejudices of the community on this subject. Ibid. 

5. By $he same. The Act of 1827, ch. 19, giving the Superior Courts juris- 
diction in cases of divorce, is retrospective in  its operation. Ibid.. 

DOWER. 
A sale of land under process of execution defeats the estate of the de- 

fendant, and bars the dower of his widow, although the purchaser 
does not take his deed until after the assignment of dower. Duvid- 
son v. Prew, 3. 

EFFECTS. 
The treaty of 1782 between the United States and the Netherlands pro- 

vides that  the  subjects of either party may dispose of their effects 
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EFFECTS-Co?etir~ued. 
by testament, and that their heirs shall receive succession ab intestato, 
although not naturalized; i t  was held that the word "effects" included 
real a s  well a s  personal estate. Uwbversit?~ u. Miller, 188. 

EJECTMENT. See Alien, 2 ;  Arbitration and Award, 1 ;  Tenant in Com- 
mon, 3. 

ESCAF'E. 
Where a sheriff executes a writ, and permits the defendant to go a t  large, 

under a promise to  give bail to a deputy, the latter is  not liable to the 
sheriff for  a n  escape of the defendant. Dowell v. V a m o g ,  23. 

See Bail, 7. 

ESTATE FOR LIFE. 
A deed to the children of A, resewing to him the use and benefit of the 

land, vests in him an estate for life. Hatch v. Thonzpso%, 411. 

ESTATE I N  FEE. See Grant, 1, 2. 

ESTOPPELS. 
1. By HENDERSON, C.  J. Estoppels which arise from the mere act of a 

party, and from which a conclusion of law is inferred, are  not fav- 
orded. Barborough v. Harris, 41. 

2. R'either party to a deed of bargain and sale is estopped to show that 
one of the bargainors was a fenze sole, although the deed recites 
that  she was covert. Brhegar v. ChafJin, 108. 

3. By H E N D ~ S O N ,  C. J. A party to a deed is not estopped by a recital, 
unless the fact recited be. the moving cause of the execution of the 
deed. Ibid., 109. 

4. By HENDERSON, C. J. If any interest, however small, passes by a deed, 
it creates no estoppel. i2fobley v. Runnells, 306. 

5. Where, to  debt on a bond, for the payment of purchase money, the de- 
fendant pleaded performance, and offered in proof of this plea an 
acknowledgment of payment, and a release in  a bill of sale; i t  was 
heJd, that  a s  he had not pleaded the release specially, i t  was mere 
evidence, and the plaintiff was not estopped to prove the contrary. 
Woodhouse v. W i l l i a m ,  508. 

6. By HENDERSON, C. J. He who relies on a n  estoppel, must plead it  
specially, or the jury may find the truth. Ibid., 509. 

7 .  By the same. But  i f  from any cause the estoppel cannot be pleaded, 
the jury a re  bound by it. Ibid. 

See Sheriff's Sale, 3. 

EVIDENCE. ' 
1. By  RUFFIN, J., arguendo. Declarations of a deceased tenant, made 

during his tenancy, a s  to the nature of his possession, are  evidence 
in controversies between his landlord and others. But  this rule has 
its foundation in necessity, and does not apply where the tenant is 
alive, or where the declarations were made after the tenancy had 
ceased. Pickett u. Pickett, 7. 
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2. By RUFFIN, J. A plat made on a n  order of survey in one cause is not 
evidence on the trial of another between different parties. SiWsOlz 
21. Bioufit, 36. 

3. To let in secondary evidence, the best evidence of the loss of the 
original document, that  the nature of the case admits of must be 
produced. Dumas v. Powell, 103. 

4. Evidence that  the prosecutor was actuated by malicious motive@ in 
preferring a n  indictment, is inadmissible, unless he is examined for 
the State. 5'. v. Collins, 117. 

5. Where the defendant in a n  indictment for petit larceny offers no evi- 
dence of character. the jury are  to weigh the testimony a s  if they 
knew nothing against him, except what was disclosed on the trial. 
Ibid., 118. 

6. A note given for the payment of debt, and proved by the subscribing 
witness to have been executed thirty years a%te litem motam, is com- 
petent evidence to  prove the date of the lessee's possession. But  it is  
otherwise as  t o  a recent admission of the lessee. Blair v. Hiller, 261. 

7 .  By HESDERSON, C. J. I n  no case is the declarations of the grantor 
admissible evidence for  one claiming under him. Sasser v. Herring, 
343. 

8. By the same. Neither are  the calls of a grant to him, though of ancient 
date, evidence for those claiming under him. IbZd. 

See Forgery, 3 ; Parent and Child ; Retailers of Spirituous Liquors ; Slan- 
der, 2; Trust, 1 ; Witness, 1, 2, 3, 4, 5. 

EXECUTOR DE SON TORT. 
1. An administrator mho holds property of the intestate, under a convey- 

ance fraudulent and void against creditors, is liable to  them as a n  
executor de son tort. Norfleet v. Riddick, 221. 

2. By HENDERSON, C. J. One who intermeddles with the goods of a de- 
cedent may be subjected as  executor de 80% tort, although letters of 
administration afterwards issue. If  the administration is committed 
to him, i t  entitles him to retain. Ibid. 

3. By the same. But a n  intermeddling after a grant of administration 
does not make a n  executor de son tort, because he is answerable to 
the administrator. Ibid. 

4. By the same. If the intermeddler claims under a grant valid a s  to the 
administrator, but void a s  to  creditors, the latter may, from necessity, 
subject him as  a n  executor de son tort. Ibid. 

5. One who sets up a claim to goods of an intestate. under a fraudulent 
conveyance, and thereby injures the sale of them, does not render 
himself executor de son tort. Barnard v. e e g o r y ,  223. 

6. Goods which were the property of a decedent cannot be seized in the 
hands of his donee, under a judgment against his executor. I f  the 
creditor seeks to subject them, he must charge the donee a s  executor 
de son to+% Baulzer v. Robertson, 439. 

EXECUTOR. See Administrator and Executor. 
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EXECUTIOK. 
1. By RUFFIN, J., arguendo. There is no relation against the State be- 

tween executions in its favor and that  of a subject. The first has a 
preference, unless the debtor's goods have been actually sold under 
the process of the subject, before that  of the State is delivered. Hoke 
v. Hwzdersolc, 12. 

2. An execution is an entire thing, and must be completed by the hand 
which begins it. Where a fi. fa. was levied by one sheriff and a 
venditioni espoflas issued to his successor: I t  w a s  held that  the 
latter could do no official act under the writ, and was not entitled 
to commissions. Bau?tderson v. Rogers, 38. 

3. By RUFFIN, J. A levy vests a property in personals in the sheriff, to 
which his executor succeeds. Upon his death or resignation, a dis- 
tringus against him, or his executor, is the'proper process. Ibid. 

4. By the same. But the successor, upon the death of a sheriff, must, a t  
his peril, take notice of a prisoner i n  custody upon a capias ad satis- 
faciendum. Ibid. 

5. Where an original fi. f a .  issued to one county and an alias issued to 
another, a sale by the defendant of his property situated in the latter 
county; made while the first writ mas in the hands of the sheriff, is 
valid. Hardu u. Jasper, 158. 

6. By RUFFIX, J. I n  England lands a re  bound by the judgment in  suing 
out an elegit; and therefore all the lands owned by the defendant a t  
i ts  rendition are liable for its satisfaction. But here lands are  bound 
only by the fi. fa .  from its teste,  and sales made after that  time of 
land situated where the writ does not run are  valid. Ibid. 

7. By the same. An elegit may be sued out in this State. Ibid. 

8. By RUFFIN, J. I t  seems that  a fi. fa., not taken out of the office, does 
not amount to a waiver of a previous levy. Atkinson v. Clarke, 171. 

9. Where the sheriff has two writs of fi. fa. in favor of the same plaintiff, 
one against a principal debtor alone, and another against the same 
debtor and a surety, and raises money by a sale under both writs, it 
is to be applied pro rata  to both ; and neither the sheriff nor the plain- 
tiff can, by a subsequent application, affect the right of the surety to 
have the judgment against him discharged pro tanto. Hill v. Child, 
265. 

10. By RUFFIN, J. An execution de bonis propriis, where the judgment 
affects the assets only, is void. And the fact that the costs for which 
the administrator was liable were included in the execution does not 
render i t  valid. Coltraine u. NcCain,  308. 

11. The estate of one who holds in trust for creditors, with a resulting 
trust for the grantor, is not within the Act of 1812 (Rev., ch. 830), 
subjecting equitable interests to  sale by execution. Vordecai  u. 
Parker,  425. 

See Executory Devise, 2 ; Judgment, 3 ; Tenant in  Common, 2 ;  Trespass, 1. 

EXECUTORY DEVISE. , 

1. A devise to  two, but if "either of them die, leaving no issue, that  the 
whole should go to the survivor" is a good executory devise-and the 



EXECUTORY DEVISE-Continued. 
devisees take as  tenants in common in fee, with a contingent limita- 
tion to each of them, of a n  estate in severalty. Southerland 1). Corn, 
394. 

2. By DANIEL,  J, An executory devise in  land is not destroyed by a sale 
under a n  execution against the first devisee. Ibid. 

3. By the same. An executory devisee has no right of entry until the 
contingency happens upon nrhich his estate vests. Ibid. 

FEME COVERT. 
1 By HALL, J. I s  the deed of a fenze covert, without a private examination, 

color of title where her coverture appears upon its face? Qu? Cloud 
v. Webb ,  317. 

See Estoppel, 2 ; Legacy, 2. 

F I S H E R Y .  
1. Although by the Acts of 1715 and 1777 (Rev., chs. 6 and 114), the beds 

of rivers and creeks a re  not subject to entry, yet where the river or 
creek is not navigable, in the ordinary meaning of the term, the 
owners of the banks have a several fishery opposite their land, to the 
middle of the stream. Ilzgram v. Threadgill, 59. 

2. By HALL, J. I t  seems that a fishery in a river which is not affected 
by the ebb and flow of the tide, but which is in fact navigable, belongs 
t o  the riparian proprietor. Ibid. 

FORGERY. 
1. I n  the Act of 1801 (Rev., ch. 572) ,  to  prescribe the punishment for 

forgery, the words "shall show forth in evidence any forged deed," 
etc., a re  confined to the exhibition of i t  a s  evidence upon a judicial 
proceeding, and a re  not equivalent to the words "utter and publish" 
in the statutes against counterfeiting. Slate  v. Br i t t ,  122. 

2. The forgery of a n  order for the delivery of goods is within the act. 
Ibid. 

3. By R U F ~ N ,  J. One found in possession of a forged order in his own 
favor is  presumed either to  hare forged it, or procured i t  to be forged, 
until the contrary appears. IOid. 

1 FORNICXTIOK A N D  ADULDRY. 

Under the Act of 1805 (Rev., ch. 684), "to prevent vice and immorality," 
a n  indictment must charge that the man and woman had not inter- 
married. Xtate v. A l d ~ i d g e ,  331. 

FRAUDULENT CONVEYANCE. 
1. By RTJFFIN, J., arguendo. Until the right of entry of a creditor accrues, 

a fraudulent deed is void to all purposes as  against him, whether 
offered as title, or as  color of title. But after a sale by the creditor, 
if the possession of the fraudulent vendee be adverse to  the purchaser, 
his fraudulent deed then becomes color of title, and may be perfected 
by subsequent possession. Pickett  v. Picks t t ,  6. 

2. By RUFFIN, J., arguendo. A conveyance, fraudulent as  to  one creditor, 
is void a s  to  all creditors. Hoke u. H e n d e m m ,  12. 
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FRAUDULENT CONVEYANCE-Continued. 
3. A fraudulent deed is inoperative when offered a s  color of title, as  well 

a s  when offered as  title itself. But after a sale under a creditor's 
exception, i t  is color of title against the purchaser. Ibid. 

4. The statute of 13 Elizabeth being intended to protect creditors, a bona 
fide purchaser from a fraudulent vendee has no title against the 
creditors of the vendor. But 27 Elizabeth being intended for the 
benefit of purchasers, the first bona fide purchaser, whether from the 
fraudulent vendor or vendee, is within its operation. Ibid. 

5. A voluntary conveyance to a child, made by an insolvent, is  ips0 fact0 
void as  to pre6xisting debts. Morgan u. McLclland, 82. 

6. An assignment made by a n  insolvent of all his estate, whereby some of 
his creditors are preferred, with a stipulation that  the property shall 
remain in  his possession until a sale should be directed by a majority 
of his creditors named in the deed, is not in law fraudulent upon its 
face, so a s  to authorize the court to pronounce it  void ; but its validity 
must be submitted to a jury upon proof of the actual and fraudulent 
intent. Moove v. Collins, 126. 

7. By HALL, J. Assignments made by insolvents. whereby a preference 
is given to one class of creditors, are  not founded in moralitr; and 
were the question res integra, would be declared fraudulent. Ibid. 

8. By R U ~ I N ,  J. A creditor may in a general assignment of his property 
prefer one debt to  another; and although the effect of this preference 
may be to delay a creditor, yet if such delay was not the infent of 
the debtor, the deed is valid. Ibid. 

9. BY the same. An assignment which conveys property for  the purpose 
of paying specified debts, with an express resulting trust to the 
assignor, is not on that account fraudulent upon its face. But if the 
resulting trust is more valuable than the debts secured, i t  is a cir- 
cumstance from which the jury may infer a fraudulent intent. Ibi&. 

10. A deed for the purpose of indemnifying a surety against a responsi- 
bility, created as a pretense for making the deed, and thereby to 
secure the use of the property to the debtor. is  fraudulent. Leadman 
u. Harris, 144. 

11. By RUETIN, J. Where the fraudulent intent is made to appear, by 
evidence extrinsic of the deed, i t  is a question for the jury But 
what is a fraudulent intent is a question of law. Ibid. 

12. By the same. A deed made t o  secure a t rue debt, but for the real 
purpose of enabling the debtor to  continue in the use and enjoyment 
of the property conveyed, is fraudulent and void. Ibid. 

13. Where A. conveyed his estate to a trustee to  secure B., his surety, who 
agreed to purchase the estate a t  a sale by the trustee, and upon a 
resale after indemnifying himself, to hold the surplus to  C., another 
creditor of A.: I t  was held that  a conveyance by B, of the surplus to 
satisfy C. was not voluntary, and fraudulent a s  to his creditors, al- 
though there was no written memorandum of the agreement between 
him and A. Jones v. Rufin, 404. 

14. Where a father, in pursuance of a family arrangement, conveyed part 
of his property to a daughter, and the residue to  a son, upon condi- 
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tion the latter should pay his debts, the son is bound as  a party to 
the deed t o  the daughter, although it is void as  to the creditors of the 
fa ther ;  and if the son takes a n  assignment of a judgment against 
the father, and buys the property of the daughter under it, he acquires 
no title. W a l l e r  v. ~ifills, 515. 

15. By RUFFIN, J. A settlement whereby the property of a father is vested 
in a son, and the latter charged with the debts of the former, is void 
as  to creditors. W a l l e r  v. .l.iills, 516. 

16. By the same. xeither party to a fraudulent conveyance can bc aided 
by a court of justice. Ib id .  

See Mortgage, 2, 6 ;  Scire Facias, 1, 2 ; Sheriff's Deed, 2. 

GAMING. 
A retailer of spirituous liquors is not an ordinary keeper within the Act 

of 1801 (Rev., ch. 581), to  prevent excessive gaming, and is not 
indictable under that act for permitting unlawful games to be played 
a t  his house. S t a t e  v. His ,  116. 

GARNISHMENT. 
I n  a proceeding on a garnishment, under the Act of 1793 (Rev., ch. 389), 

i t  is unnecessary for the plaintiff to reply to the answer of the 
garnishee on oath, where the garnishment admits the possession of 
the property received from the defendant, but sets up a distinct title. 
Cowles v. Oaks, 96. 

GRANT. 
1. The word he irs  is  absolutely necessary in a grant to  create a fee, a s  

well as  in a deed a t  common law, as  in  one operating under the statute 
of uses. Z o b e r t s  v. Porsy the ,  26. 

2. By HALL, 3. A life estate is not enlarged into a fee either by a war- 
ranty in  fee or by a covenant for quiet enjoyment to the grantee and 
his heirs. Ib id .  

See Boundary, 2 ;  Color of Title. 

GROOM. See Master and Servant. 

GUARANTY. 
1. By RUFFIK, J. Where the liability of a party is not direct, but collat- 

eral, and dependent upon the default of another, he must be notified 
of a default before he can be charged. &ice v. Ricks, 62. 

2. By the same. A guarantor is entitled to  notice, although to charge 
him with the same strictness in giving it  is  not required a s  in the 
case of a n  endorser. Ib id .  

3. A guaranty of "a note and judgment against A. and B." is satisfied 
by a joint note of both, upon which judgment has been entered against 
one. flmith v. Morgan,  511. 

4. By HENDERSON, C. J. An undertaking by the guarantor to assist in  the 
collection of a debt he is bound for does not justify laches in the party 
guaranteed. Zbid. 
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GUARDIAN. 
Under the Act of 1816 (Rev., ch. 926), a guardian is not authorized to 

recover compound interest, unless the ward can demand it  of him. 
Wood v. Browning, 430. 

See Administrators and Executors, 15, 18. 

GUARDIAN BOND. See Bgnd, 10, 11, 12, 13, 14. 

HUSBAND AND WIFE. 
1. By HENDERSON, C. J. Where the husband sues for an injury to his 

marital rights, he must prove the solemnization of the marriage. 
But in  those cases, in which ne unques accouple is not a proper plea, 
i t  may be inferred from circumstances. BP-hegar v. Ckafin, 108. 

2. The husbaild acquires by marriage no estate in the land of his wife, of 
which he is not actually seized. And when the wife has a vested 
remainder in lands, a sale, in the lifetime of the particular tenant, of 
the husband's interest passes nothing to the purchaser. Gentry v. 
Wagstaff, 270. 

INQUEST O F  OFFICE. See Alien, 1, 2, 3, 4. 

INSOLVENT DEBTOR. 
1. T"he defendant in a ca. sa. bond, given under the Act of 1822 (Rev., 

ch. 1131), is bound to attend a t  every term until the cause is finally 
disposed of. S r r h g t o n  v. Bass, 95. 

2. Under the Act of 1822 (Rev., ch. 1131), for the relief of insolvent 
debtors, the sickness of the surety is no excuse for the default of the 
principal. Speight v. Wooten, 327. 

3. A discharge of an insolvent, under the Act of 1822 (Tay. Rer., ch. 1131), 
protects him from arrest by those creditors only who had notice of 
his intention to apply for it. Crwin v. Long, 371. 

INTEREST. See Guardian. 

JOINT TENANTS. 
Joint tenants of a chattel have equal rights to its possession, and cannot 

maintain trover against each other, unless the joint property is 
destroyed. But a disposition of a perishable article by one joint 
tenant, which prevents the other from recovering it ,  is equivalent to  
its destruction. Ltccns v. Wasson, 398. 

JUDGE'S CHARGE. 
1. Where evidence proper for one purpose was, by the counsel who intro- 

duced it, urged to the jury as  proof of a fact to which i t  is incompe- 
tent, and the counsel on the other side replied to this argument, but 
moved for no specific instructions on this head from the bench: It 
was held that  the judge committed no error in not noticing it  in his 
charge. Simpson u. Blount, 34. 

2. I n  mixed questions of law and fact, a judge is not bound to charge the 
jury upon a supposed state of the facts, unless moved t o  do so. 
Governor v. Cwrowal/, 436. 
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JUDGE'S C'HARGE-Continued. 

3. When a judge, in his charge, did not repeat a l l  the testimony, but only 
such parts of i t  as he thought would aid the jury in finding their 
verdict: I t  w a s  held, DANIEL, J., dissentiente, to be correct. And per 
RCFFIN, J., and HENDERSON, C. J., that part of the Act of 1786 (Rev., 
ch. 452) directing the conduct of judges in charging juries, which 
forbids a judge to express his opinion as  to the weight of evidence, 
introduces a new rule. The other part. directing him to state to the 
jury the facts given in evidence is declaratory that his discretion in 
that respect was not affected by the prohibitory clause. State  v. 
Lipsell, 485. 

4. Where in the court below a new trial was moved for, because the judge 
expressed a n  opinion t o  the jury on the weight of evidence, and the 
case certified with the record stated no instance in which this had 
been done, but that  the judge was unconscious of having done so:  
I t  was  1mld that  this Court, having no power to ascertain the fact, 
could not reverse the judgment. Ibid. 

See Case Stated on Appeal, 1; New Trial, 4 ;  Verdict, 2, 4. 

JUDGMENT. 
1. A judgment wunc pro tunc is not erroneous, although it  appears that 

i t  should have been as  of the present term. 8 w i n g t o n  v. Bass,  96. 

2. A judgment entered up as  follows: "Former judgments and retainer 
admitted; judgment confessed for, etc., to be satisfied when the 
money is  collected, or in notes beforehand," is  a judgment quando. 
W a u g h  u. Chaf in ,  101. 

3. By RUFFIN, J. Defects in judgment may be amended even after a writ 
of error, and executions may also be amended after they have been 
acted upon, so as  to render them a justification to the officer where 
otherwise they would not be. Bender v. Askew ,  149. 

4. By the same. Judgments by default, signed by the attorney without 
a n  actual adjudic~t ion by the court, may be set aside a t  any time, even 
after the term a t  which they are entered. Ibid. 

5. By the same. After a judgment by default has been set aside, another 
court cannot inquire collaterally whether it  was set aside properly 
or not. Ibid.  

6. By HENDERSON, C. J. A judgment canilot be collaterally impeached 
for error if rendered according to the course of the court; however 
erroneous, i t  is  valid until revised. W h i t e  v. AZbe?-tson, 241. 

7. By the same. Although satisfaction of a decree against an executor 
who has fully administered can now be had out of the lands of the 
testator, only upon a bill against the heir, yet a sale under an order 
made upon a sci. fa. is valid. Ibid. 

8. By the same. A judgment by nil  dicit against an infant heir i s  not 
void, but only erroneous. Ibid. 

9. By the same. Where judgment was rendered against an infant upon 
process issued against his guardian, who appeared for the infant, 
this appearance, although irregular, is taken to have been sanctioned 
by the court. Ibid.  
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10. By the same. A judgment is void when rendered contrary to the course 

of the court, but if improperly rendered against a party when it  
should have been in his favor, i t  is only erroneous. Ibid. 

11. A judgment on a sci, fa. against a n  heir, when his name is neither set 
forth in  the writ nor in the return of the sheriff, is a nullity, and a 
purchaser a t  a n  execution sale under i t  acquires no title. Bonner 
u. Tier, 533. 

See Arbitration and Award, 2, 3 ; Certiorari, 7 ; Justice's Judgment, 1, 2 ; 
Malicious Prosecution, 2; Pendente Lite, 2 ; Surety, 1, 5 ; Trespass, 1. 

JUDGMENTS AGAINST LANDS DESCENDED. 
Where the heir has  lands descended from both parents, a creditor cannot 

sell that  descended from the mother under a judgment against that 
descended from the father, although the mother held as  devisee of the 
father. Trotter u. Selby, 374. 

JUSTICE'S JUDGMENT. 
1. By HENDERSON, C. J. I n  reviewing a judgment rendered by a justice 

of the peace, every fact necessary to support i t  is to  be taken as  
found, unless the contrary appear. Haines u. Dalton, 91. 

2. A judgment of a single magistrate, for a sum above his jurisdiction, is  
void, and no action can be maintained on it. Jones u. Jones, 360. 

See Administrators and Executors, 7. 

JUSTICE'S JURISDICTION. 
1. A justice of the peace can try the truth of any plea, which, if sustained, 

would bar a n  action within his jurisdiction. Haines u. Dalton, 91. 

2. A general jurisdiction is not ousted, except by plain words, or a neces- 
sary implication; and notwithstanding the Act of 1528, ch. 9, giving 
a justice of the peace jurisdiction in cases where the debt and interest 
exceed one hundred dollars, and the Act of 1826, ch. 12, authorizing 
the courts to dismiss a suit for less, yet as  there a re  no words in those 
acts ousting the jurisdiction of the Superior Courts in  cases of debt 
for  one hundred dollars and interest, it remains. Grifin v. Ing, 358. 

See Administrators and Executors, 7. 

LANDLORD AXD TENANT. See Evidence, 1 ; Possession, 2. 

LARCENY. 
1. Where a shawl was dropped in a n  exhibition room, and picked up by 

the defendant, placed in a conspicuous situation, and afterwards 
appropriated to  his own use: It was held that  he was not guilty of 
larceny. State  u. Roper, 473. 

2. Can larceny be committed of goods that  are  lost? Qu? Ibid. 

See Evidence, 4, 5. 

LAWS O F  OTHER ST-4TES. See Lex Loci Contractus, 3. 
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LEGACY. 
1. An assent to  a legacy by an executor may be presumed from his holding 

the legacy for five years, claiming i t  as  next of kin to the legatee, 
and selling i t  a s  his own. Yerritt v. Windley, 399. 

2. By DAXIEL, J. An assent to a legacy of a slave by the executor of a 
will made by a feme covert under a power, does not vest the legal 
title in  the legatee. And this, although the trustee in the marriage 
articles be also the executor, unless he assent by deed, or by actual 
delivery. Ibid. 

LEX LOCI CONTRACTUS. 
1. The law of the country where a contract is made is  the rule by which 

its ralidity, its meaning, and its consequences are  determined. Wat- 
son v. Orr, 161. 

2. But where a law of Virginia gives bona flde purchasers from a bailee, 
who has had possession more than five years, a title against the 
bailor, unless the bailment be registered, if a purchase, pending a 
suit by the bailor against the bailee, would not be valid in Vir@nia, 
so neither would it be in this State, although the suit was pending in 
Virginia, and therefore was not notice to the vendee here. Ibid. 

3. By Rum~m, J. In  construing the law of another State, the decisions 
of that  State, if known, are  to be followed. Ibid. 

LEVY. See Execution, 2, 3, 8; Pendente Lite, 1. 

LICENSE. 
An unsealed memorandum, given by the owner of the land, stating that 

A. is the owner of a house upon the premises, and authorizing its 
removal, is a mere license to  enter, and is revoked by a subsequent 
conveyance to B. Whitaker v. Cawthorne, 389. 

LIMITATION, STATUTE OF. 
1. By HALL, J. The statute of limitation never begins to  run until a cause 

of action has accrued, a s  well as  until there is a claimant in  existence. 
GodZey v. Taylor, 178. 

2. Where four sisters were seized of a tract of land in coparcency, and 
three of them, who mere of full age, conveyed their shares fn fee, and 
the fourth, who was covert and an infant, joined with her husband 
in a deed conveying to the same vendee all their interest in the Gnd, 
to  which the fenze was not privately examined, and the vendee re- 
mained in possession of the whole tract, and enjoyed all the rents and 
profits for  forty years to the husband's death, and fifteen years after 
his death:  It was held that admitting the deed of the feme covert 
to  be color of title, the vendee and the feme covert were tenants in 
common, and that his possession was not adverse to her. Cloud v. 
Web& 317. 

3. I n  debt upon simple contract, a replication of a mere promise within 
three years is  no answer to a plea of the act of limitations. 3lorrison 
v. Morrison, 402. 

4. Where A. owed B., and made him a payment, taking his acknowledgment 
with a promise to  refund in case the payment exceeded the amount 
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LIMITATIOX, STATUTE OF-Continued. 

due, and upon a reference the arbitrator found that B. was overpaid, 
it was held, in a n  action upon the acknowledgment, that  the statute 
of limitations did not begin to run until the award was made. Palls 
u. iWcKnight, 421. 

5. I s  a submission to arbitration a waiver of the statute of limitations? 
Qu? Ibid. 

6. When the plaintiff, to rebut the plea of the statute of limitations, 
proved that  the defendant's testator, in his last sickness, sent for 
him, and expressed great anxiety to adjust a n  unsettled account 
between them, and upon being disappointed, made entries of credits 
to which he mas entitled, but no admission by him of a balance due 
the plaintiff was proved: I t  was held, DANIEL, J., dissentiente, and 
HENDERSON, C. J.. dubitapate. that the evidence was not sufficient to 
authorize a verdict for the plaintiff, but that i t  should be left to  the 
jury, with instructions to find for the defendant, unless the testimony 
proved the testator to have been willing that the account should be 
settled after his death. Ballenger u. Barnes, 460. 

See Covenant, 2 ; Power, 1 ; Qui Tam Actions-Sheriff's Sale, 1. 

MALICIOUS PROSECUTION. 
1. The plaintiff cannot recover in case for a malicious prosecution without 

producing the record of his acquittal. Williams u. Woodhouse, 257. 

2. By HALL, J. Judgments cannot be impeached collaterally; and while 
they are unreversed, they are  conclusive as  to their legal effects. 
And where the defendant in an indictment was convicted of the 
charge, he cannot in  any form of action recover against the prosecutor, 
although he shows that  the conviction was the result of conspiracy 
and perjury. Ibid. 

3. Probable cause is such suspicion as  would induce a reasonable man 
to commence a prosecution, and where a witness swore that  a magis- 
trate, upon the return of a State warrant, said "that he would 
commit the defendant unless," etc.; and the magistrate in fact said 
he "would bind the defendant over unless," etc.: I t  was held, that  
the variance did not. constitute probable cause for a prosecution for 
perjury. Cabifless u. N a ~ t i n ,  454. 

MASTER AND SERVANT. 
No power can be inferred from the relation of master and servant, 

whereby the servant can bind his master. Hence, a groom has not 
the right to  vary from his employer's terms, unless a special authority 
be proved. Moore v. Tickell, 244. 

MEMORANDA. See page 550. 

MORTGAGE. 
1. A mortgagor of a chattel, having the right of possession for a stipu- 

lated period, cannot, after the expiration of that period, dispute the 
title of the mortgagee, and the same rule applies to his vendee. 
Holmes v. Hall, 98. 
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M0RTGAGE-Crn~.tinued. 
2. A bona fide vendee, who pays his purchase money to satisfy an out- 

standing fraudulent mortgage, and takes a deed from the mortgagor 
and mortgagee, is  not affected by the fraud. Wall v. White, 105. 

3. By HENDERSOX, C. J. Where the mortgagor and mortgagee join in a 
bargain and sale before the estate of the latter has become absolute, 
the bargainee is in  under the mortgagor. Ibid. 

4. By the same. Where the mortgage debt is paid within the period 
limited by the deed, the estate of the mortgagee is thereby divested, 
and he has nothing but a possession, which is  defeated by the entry 
of the mortgagor or his vendee. Ibid. 

8. By the same. I n  that  case, upon an entry by the bargainee of the mort- 
gagee and mortgagor, the bargain and sale becomes the deed of the 
mortgagor, and the confirmation of the mortgagee. Ibid. 

6. By the same. In  expounding the statutes upon fraudulent conveyances, 
the mortgagor is considered the owner of the estate, and the mort- 
gagee but a n  incumbrancer. Ibid. 

NAVIGABLE STREAXS. 
By HALL, J. The .ebb and flow of the tide is not a proper criterion to 

determine whether a river of this State is navigable. Ingram v. 
Threadgilr, 59. 

See Fishery, 1, 2. 

NEW TRIAL. 
1. Where there are  several counts in the declaration, and on one of them 

improper evidence was received. if the party against whom the 
evidence was offered obtained a verdict on that  count, he has no 
right t o  a new trial on the other, on which the verdict was against 
him. Young u. Hairston, 55. 

2. By HALL, J. Upon a rule for a new trial on the ground of excessive 
damages, the decision of the Superior Court is conclusive. Ibid. 

3. By RUFFIN, J. Where the defendant must finally prevail, a new trial 
will be granted, although the judgment below was for the plaintiff, 
and he appealed. ~Vordecai v. Parker, 428. 

4. Where on a trial for murder the prisoner proved his general peaceable 
demeanor, and the judge informed the jury that evidence of character 
was entitled to  but little weight, where facts were positively sworn 
to, and i t  is doubtful from the case whether this instruction referred 
to  the fact  of killing or the amount of provocation, a new trial was 
granted. RUFFIN, J., dissentiente, 485. 

NOTICE. 
By RUFFIN, J. Upon questions of legal title, notice has no influence; i t  

does not affect a valid one, nor is a defective one aided by the want of 
it. Watsorh v. Orr ,  161. 

See Guaranty, 1, 2. 

PAREST AND CHILD. 
Where a child, upon his arrival a t  full age, continues to reside with and 

serve the parent, in a n  action to recover the value of those services, 
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PARENT A K D  CHILD-Continued. 
the relation subsisting between the parties is a circumstance from 
which the jury may infer that  they mere gratuitous. Wil l i ams  v. 
Barnes,  348. 

PENDENTE LITE. 
1. Where personal property mas levied upon by the sheriff, but not taken 

into his possession, and afterwards an action of detinue was com- 
menced for the same property, against the original defendant, pending 
which i t  was sold by the sheriff: Held,  that  the possession of the 
sheriff related to the levy, and therefore did not commence pendeate 
lite. Haywood v. &Sledge, 338. 

2. By HENDERSON, C. J. The maxim pendente lite nihil  innovetur is 
not applicable to fraudulent judgments. i6id. 

See Pleas and Pleading, 1. 

PER JURY. 
An indictment for  perjury, charging that  the defendant "being a wicked 

and evil person, and unlawfully and unjustly contriving, etc., de- 
posed," etc., and concluded that  the defendant "of his wicked and 
corrupt mind did commit wicked and corrupt perjury," is  defective, 
even a t  common law, for not alleging that  the defendant wilFfuZly 
and cowupt ly  swore falsely. S ta t e  2;. Garland, 114. 

PLEAS AND PLE,4DIKG. 
1. Where a scZ. fa. on a judgment in  detinue issued against a purchaser 

pmden te  Cite, a plea that the defendant purchased a t  an execution 
sale against the original defendant, without averring that  the title 
of the plaintiff, though good against the latter, is not good against 
his creditors, is bad. Palconer v. Jones, 334. 

2. By HE~YDERSON, C. J. But a plea that the judgment was confessed to 
defraud the creditors of the original defendant, is good upon general 
demurrer. Ibid. 

See Estoppel, 5, 6, 7 ;  Qui Tam Actions. 

POSSESSION. 
1. By RUFFIN, J. Actual possession of land consists in  exercising that 

dominion over it, and making that  profit from it, of which i t  is 
susceptible in its present situation. But these acts must be character- 
istic of ownership. If a t  long intervals, and consistent with the acts 
of a trespasser, they a re  not sufficient. Rimpson v. Blount,  34. 

2. By HENDERSON, C. J. The rule that  a tenant or bailee cannot dispute 
the title of his landlord or bailor, without surrendering the possession, 
is  founded in a principle of morality which does not permit possession 
t o  be retained, in violation of the faith upon which i t  was acquired. 
But  if, during possession under a bailment, the bailee is by act of 
law vested with a n  oEce, the duties of which require him to dispute 
the title of his bailor, he is  remitted to the title thus acquired, and 
may, without a breach of faith, retain the possession. YarForough 
v. Harris,  40. 
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3. One having title to land, part of which is under cultivation, and part 

in woods unenclosed, is taken to be in actual possession of the whole 
tract. Crisf  v. Hodges, 198. 

See Sheriff's Sale, 2 ;  Tenant in Common. 

POWER. 
1. By RUFFIN, J., arguendo. 9 power over an estate is regarded a s  the 

estate itself, and a possessiou adverse to  that estate will, under the 
statute of limitations, bar the power. Pickett 1 ~ .  Pickett, 6. 

2. By RUFFIX, J., arguem7o. A sheriff's deed is nothing but the execution 
of a power, and relates back to the power itself. Hoke v. Hwrderson, 
12. 

PRINCIPAL AND ATTORNEY. 
Ordinarily the act of a n  attorney in a cause is taken to be the act of the 

party whom he repr~sents .  But where the assignor of a note stipu- 
lated that  it  should he placed by the assignee in the hands of a 
particular attorney for collection, and bx the act of that attorney the 
interest of the assignor was injured: I t  ~ ( L S  held, in a question 
between the assignor and assignee, that  the former was bound by 
the act of the attorney, and the fact that  he had no redress against 
the attorney did not discharge him. Gricc v. Ricks, 62. 

PRIXCIPAL AND AGENT. See Usury, 7, 9. 

PROCESSIOSING. 
The return of a processioner must set out the courses and distances in  

words a t  full length. And where the courses were expressed by 
abbreviations, and the distances in figures, the return was set aside. 
HENDERSON, C. J., dissentiente. Cansler v. Hoke, 268. 

QUI TAM ACTIONS. 
By RUFFIN, f. In  qzii t a m  or popular actions, under ?ti1 debt, the plaia- 

tiff must prove his action to have been brought within the period of 
limitation; and when that plea is entered, a special plea of the 
statute of limitations presents an immaterial issue. Dowell 5. Van- 
noy, 43. 

See Debt, Action of, 2, -1, 5. 

RAPD. 
In an indictment under the dc t  of 1823 (Tay. Rev., ch. 1229), "declaring 

the punishment of persons of color in certain cases," i t  is necessary 
to charge that the assault was made with intent to commit rape. Bn 
allegation that  the defendant feloniously attempted to ravish is insuffi- 
cient. XQate v. Martin, 329. 

RECEIPT. See Accord and Satisfaction. 

RECOGNIZANCEI. 
A recognizance is a specific lien, which is not lost by suing out a fi. fa. 

Hoke v. Henderson, 12. 

See Sheriff's Deed, 2. 
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RECORD. 
The records of a court cannot be explained by par01 testimony. W a d e  ?I. 

Odeneal, 423. 

See Removal of Causes. 1. 

REGISTRATION. 
1. Where a deed of trust was duly proved, but by reason of the death of 

the register, was not registered within six months, but was registered 
a s  soon as  a successor mas appointed: I t  was  held, RUFFIN, J., 
disse~ztiente, that the deed was available as  if duly registered. Moore 
u. Collins, 126. 

2. By HALL, J. Registration being required by law for the public benefit, 
and registers being officers of the public, if such oEcers are not pro- 
vided, or if bg their neglect a deed be not registered within the time 
prescribed, it  is available without registration. Ibid. 

3. By RUFFIN, J. ,211 act required by lam7 is not considered as performed, 
a l t l lo~~gh  the performance was prevented by the act of God. Hence, 
where a deed was not duly registered by reason of the death of the 
register, i t  passed no title to the rendee. Ibid. 

4. Where a deed mas proved, and before its registration the boundaries 
of another tract were inserted in i t :  I t  was  held, that  eridence of 
that fact did not impeach the deed, but that as  to the tract, the 
boundaries of which mere inserted after probate, the deed was 
unregistered. McLi?ldoi.~ u. Winfree ,  262. 

5. Notwithstanding the Act of 1806 (Rev., ch. 701) reqnires deeds of 'gift 
for  slaves to be registered within one year of their date, yet if regis- 
tered within the time prescribed by the acts allowing longer time for 
that  purpose. they are valid. Jones v. Sasser, 378. 

6. A registration of a deed of trust made upon proof of its execution by 
a n  attesting witness, who was interested under it. is valid. Jones 
u. Rufin, 404. 

REMAISDER IN CHATTELS. 
A remainder in chattels, after a life estate, cannot be created by deed. 

Xorrow 8. ?T7i17iams, 263. 

REMOVAL O F  CACSES. 
1. By HENDERSOK, C. J. Where, upon the removal of a cause, two con- 

tradictory copies of a record are certified. the contradiction can be 
reconciled by an inspection of the original record by the court to 
which i t  is removed. But where the transcripts are  not contradictory, 
they form but one copy, and both may be used by the court. State  
v. Collins, 117. 

2. Rules made by consent after an order for the removal of a cause, but 
before it  is  removed, are not erroneous. S m i t h  v. Greenlee, 387. 

3. An affidavit for the removal of a cause adjudged to be sufficient. Ibid. 

See Certiorari, 1, 2, 3. 
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RETAILERS OF SPIRITUOrS LIQUORS. 
On the trial of an indictment under the Act of 1816 (Rev., ch. M 6 ) ,  to 

prohibit the retailing of spirituous liquors by the small measure, it  is 
incumbent on the defendant to show the existence of a license. s t a t e  
1;. JIorriso.n, 299. 

See Gaming. 

RIGHT O F  ENTRY. See Executory Devise, 3 ; Fraudulent Conveyance, 1. 

SCIRE FACIAS. 
1. The scire fficias given b y  the Act of 18N (Rev., ch. TOO), to secure 

creditors against fraudulent conveyances by debtors, is dependent 
upon the original action of the creditor, and to sustain i t  the first 
judgment must be in force. 7Vi l z tx  c. 'll'ebb, 27. 

2. By RUFFIN, J .  In  a sci. fa. under the Act of lc%, suggesting a fraudu- 
lent conveyance and concealment of the property, and not that it has 
been wasted or used, upon a verdict for the plaintiff, a personal 
judgment against the defendant is erroneous. Ihid. 

3. A mire  facias suggesting a devastavit  by a n  administrator does not 
survive against his executor. Conrad v. Dalton, 258. 

See Judgment, 7, 9,11. 

SEAL. See Deed ; Writ, 2, 3. 

SHERIFF. 
1. The purchaser of partnership kffects, under a fi. fa ,  against a copartner, 

takes them subject to the accounts of the partnership, and can ollly 
claim a share of the surplus. after payment of the debts. But the 
sheriff is in no way affected by this equity between the purchaser 
arid the other partners. Tredwell  v. Rascoe, 50. 

2. A sheriff, who was elected in June, 1826, and who went out of office 
i11 June, 1827, is bouncl to collect and accounr. for the taxes due the 
Treasury in October, 1@i, although the tax lists were not handed 
him until after his office expired. Blade v, Gooernor, 365. 

3. The vendee of land bound by a f i. fa. cannot maintain an action against 
the sheriff for selling that  land under the writ, instead of the chattels 
of the defendant. Xordecai v. Parker. 426. 

4. Such a n  action is personal to the defendant in the fi. fa.  Ibid. 

5. Sheriffs, although elected for one pear, by the Act of 1777 (Rev., 
ch. 118), hold their office until the qualification of their successors. 
C a l l i ~ ~ s  v. Nall, 457. 

6. Although sheriffs are  elected a t  stated terms of the county court, they 
hold their offices, not from the court a t  which they were elected, to 
the next court wheaan  election takes place, but for one year. Ibid. 

See Bail, 7, 8;  Escape ; Execution, 2, 3, 4 ;  Usury, 6. 

SHERIFF'S BOND. See Bond, 1, 2, 3, 4. 

SHERIFF'S DEPUTY. See Escape. 
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SHERIFF'S DEED. 

1. By HENDERSOS, C. J., argueizdo. A sheriff's deed vests the title of land 
in the purchaser from the time of the sale. Duvidson v. Brew, 3. 

2. Where a purchaser of land under an execution against a fraudulent 
vendor neglected to take his deed from the sheriff, and before its 
delivery the fraudulent vendee entered into a recognizance to  the 
State: I t  was  held that though between the State and a subject 
there is no priority obtained by the latter, from the relation of his 
execution, when they are pursuing the estate of a common debtor, 
yet as  the land was primarily liable to the creditor of the vendor, the 
prerogatire of the State did not operate, and that  the sheriff's deed 
related to the sale. Hoke v. Henderson, 12. 

See Power, 2. 

SHERIFF'S SALE. 

1. By RUFFIK, J., argueudo. If a pnrchaser at  a sheriff's sale neglect to 
take a deed for seven years, a possession with color of title, adverse 
to the title conveyed by the sheriff, mill bar the purchaser under the 
execution. Pickett  u. Pickett ,  6. 

2. By HENDERSOK, C .  J. Actual possession is not necessary to the validity 
of a sheriff's sale. I t  is sufficient if the goods are  subject to his 
control. Tredwell  v. IZascoe, 50. 

3. By HEKDERSON, C. J. A sheriff can sell only such estates a s  the defend- 
ant  in the execution can conrep by deed passing an estate. Where 
the deed of the defendant mould operate only by way of estoppel, a 
sheriff's deed conveys nothing. Gen t l y  v. Wagsta f f ,  270. 

4. By HEKDERSON, C. J. A fi. fa.  vests a property in  goods seized under 
it in the sheriff, but as  to land, it  confers upon him only a power 
to sell. Goods may therefore be sold by the sheriff under a previous 
levy without a vem?itioni; but a sale of land without such authority 
is  inoperative. Seawell v. Bank ,  279. 

5. By the same. If a sheriff has several writs against the same defend- - ant, and does not sell under one of them, that  wrlt cannot aid the title 
of the pnrchaser uilder the others, although the money arising from 
the sale is applied to its satisfaction. Ibid. 

6. By the same. Where a sheriff levies a fi. f a .  on land and goes out of 
office, a venditiotzi must be directed to his successor. Ibid.  

7. A sale of land under a fi. fa .  made after the return day of the writ, but 
before i t  is returned, is  valid, although the sale be not opened on the 
return day, and then postponed. ;Cfordt?cai v .  Speight,  428. 

8. By RUFFIN, J. Purchasers a t  a sheriff's sale a re  not required to see 
that the sheriff has complied with his dwty. Ibid. 

9. Where a sheriff sells land for the taxes of two years, when he had a 
right to collect only those due for the last year, his sale is void, and 
his deed vests no title in the purchaser. Douglas v. Skor t ,  432. 

See Dower. 
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SLANDER. 
1. Words which in themselves do not import a slanderous meaning must, 

in  declaring on them a s  slanderous, be rendered so by an innuendo, 
connected with an averment that  they were spoken of the plaintiff. 
But if the words are  in themselves slanderous, it is  only necessary to 
aver that  they were spoken of the plaintiff. Britain, u. Vallen,, 167. 

2. By HENDERSON, C. J. I n  actions of slander, the quantum of malice 
is material in estimating the damages ; and to establish that,  evidence 
is  admissible of words spoken by the defendant, not declared on;  but 
the jury shouId be instructed as  to the purpose for  which the evidence 
is introduced. Ibid. 

SLAVES. 
1. A deed for  gift for slaves which is not attested by a subscribing witness 

is  void. Atkinson v. Clarke, 171. 

2. An assignment of slaves, not under seal, is  void unless accompanied by 
a delivery of possession. I bid. 

3. By HALL, J. A gift of slaves made by an instrument not under seal, 
and unaccompanied by a delivery, is void. Morrow u. Williams, 263. 

4. When A. agreed to purchase a slave for B., but took the title to himself, 
and afterwards the slave being i n  the possession of B., the purchase 
money was tendered by him to A., who declined taking it, but did not 
disclose his tit le: Held, that the jury were properly instructed that 
they might from these facts infer a subsequent sale. E p p e s  1;. Mc- 
Lemore, 345. 

5. By RUFFIN, J. A contract for the sale of a slave accompanied with 
possession by the vendee is valid. Ibid. 

6. m e  Act of 1794 (Rev., ch. 4W), to prevent owners of slaves from hiring 
to them their time, does not subject the matter to a n  indictment, the 
remedy being against the slave alone. State u. Clemons, 472. 

STATUTES CONSTRUED, OR COMMENTED ON. 

27 Eliz., c. 4, Wall v. White, 105. 
43 Eliz., c. 8, Barnard v. Gregory, 223. 
1715, c. 2, s. 3, Pickett v. Pickett, 6. 
1715, c. 2, s. 3, Hoke v. Henderson, 12. 
1715, c. 2, s. 5, Ballenger v. Barnes, 460. 
1715, c. 6, s. 3, Ingram v. Threadgill, 59. 
1715, c. 7, s. 4, Morgan v. McLelland, 82. 
1715, c. 7, s. 4, Leadman v. Harris, 144. 
1715, c. 7, s. 4 and 6, Pickett v. Pickett, 6. 
1715, c. 7, s. 4 and 6, Hoke v. Henderson, 12. 
1715, c. 7, s. 6, Wall v. White, 105. 
1715, c. 10, s. 7, Godley v. Taylor, 178. 
1741, c. 28, s. 2, Collier v. Neville, 30. 
1741, c. 28, s. 2, Dowel1 v. Vannoy, 43. 
1762, c. 69, s. 7, Justices v. Dozier, 287. 
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STATUTES CONSTRUED, OR COMMENTED ON-Coatilzzced. 
1762, c. 69, s. 7, Justices v. Bonner, 289. 
1762, c. 114, s. 10, Ingram v. Threadgill, 59. 
1777, c. 115, s. 19, Findley v. Smith, 247. 
1777, c. 115, s. 20, Huggins v. Fonville, 3W. 
1777, c. 115, s. 20, Moody v. Stockton, 431. 
1777, c. 115, s. 22, Granberry v. Pool, 155. 
1777, c. 115, s. 61, Justices v. Armstrong, 284. 
1777, c. 115, s. 86, Gardner v. Lane, 53. 
1777, c. 118, s. 1, Branch v. Elliott et al., 86. 
1777, c. 118, s. 1, Collins v. Nall, 457. 
1778, s. 134, s. 5, Dowd v. Seawell, 185. 
1784, c. 219, s. 6, Slade v. Governor, 365. 
1784, c. 225, s. 7, Atkinson v. Clarke, 171. 
1784, c. 226, s. 4, Bonner v. Tier, 533. 
1787, c. 276, s. 1, Wilson v. Hndspeth, 57. 
1790, c. 318, s. 2, Grist v. Hodges, 198. 
1791, c. 341, s. 1, Threadgill v. Jennings e t  al., 384. 
1792, c. 365, s. 6, Cansler v. Hoke, 2%. 
1793, c. 389, s. 1 and 2, Cowles v. Oaks, 96. 
1794, c. 406, s. 1, State v. Clemons, 472. 
1794, c. 415, s. 1, Eure v. Eure, 206. 
1796, c. 452, s. 1, State v. Lipsey, 485. 
1797, c. 474, s. 5, Seawell v. Banks, 279. 
1800, c. 547, s. 1 and 2, Douglass v. Short, 432. 
1801, c. 572, s. 1, State v. Britt, 122. 
1801, c. 581, s. 1, State v. Rix, 116. 
1805, c. 6% s. 1, State v. Aldridge, 331. 
1806, c. 700, s. 1, -Wintz v. Webb, 27. 
1806, c. 701, s. 1, Jones v. Sasser, 378. 
1812, c. 830, s. 1, Mordecai r. Parker, 425. 
1814, c. 879, s. 1, Morrison r. Morrison, 402. 
1815, c. 897, s. 1, State v. Patrick, 478. 
1816, c. 906, s. 2, State v. Morrison, 299. 
1816, c. 925, s. 1, Wood v. Brownrigg, 430. 
1818, c. 962, Ex parte Haughton, 441. 
1818, c. 980, s. 1 and 2, Governor v. Davidson, 361. 
1N8, c. 980, s. 1 and 2, Governor v. Carroway, 436. 
1819, c. 990, s. 1, Oats r. Bryan, 451. 
1819, c. 1004, s. 1 and 2, Howell v. Barden, 442. 
1820, c. 1037, s. 1, Moore v. Collins, 126. 
1821, c. 1096, Tay. Rev., Mordecai v. Speight, 428. 
1822, c. 1131, Tay. Rev., Arrington v. Bass, 95. 
1822, c. 1131, Tay. Rev., Speight v. Wooten, 327. 

470 



INDEX. 

STATUTES CONSTRUED, OR COMMENTED ON-Continued. 
1822, c. 1131, Tay. Rev., Crain v. Long, 371. 
1822, c. 1153, Tay. Rev., Mordecai v. Speight, 428. 
1823, c. 1229, Tay. Rev., State v. Martin, 329. 
1824, c. 1236, Tay. Rev., Grist v. Hodges, 198. 
1826, c. 12, Pamphlet, Griffin v. Ing, 358. 
1827, c. 19, Pamphlet, Scroggins v. Scroggins, 536. 
1827, c. 19, Pamphlet, Barden v. Barden, 548. 
1828, c. 19, Pamphlet, Griffin v. Ing, 358. 

SURETY. 
1. A judgment against a surety will not entitle him to maintain a n  action 

for money paid to the use of the defendant until i t  has been satisfied. 
Hodges v. Armstrong, 253. 

2. By RUFFIN, J. To enable a surety to recover for money paid to the use 
of his principal, he must prove an actual payment in satisfaction of 
his debt. Ib id .  

3. By the same. I n  order to  get the benefit of the security, upon payment 
of the debt, he must have i t  assigned to a trustee; or if bound 
collaterally, he may take the assignment directly to himself. Ibid. 

4. By the same. If an assignment of the security is taken. the surety may 
have his redress upon i t  immediately in the name of the creditor. 
But while it  is in force, the surety cannot maintain a n  action for the 
money paid for the assignment. Ibid. 

5. Where a surety in a joint note paid it ,  but took no assignment from 
the creditor of a judgment previously obtained upon i t  against the 
principal debtor, held that  the payment satisfied the judgment. 
Sherwood v. Collier, 380. 

6. By RUFFIN, J. An assignment of a security to  one of the parties to i t  
is a satisfaction-if i t  is intended to keep i t  on foot, the assignment 
should be a stranger. Ibid. 

See Bond, 6; Costs ; Execntion, 8. 

TAXATIOP;. See Bank Stock. 

TAXES. See Sheriff, 2 ;  Sheriff's Sale, 9. 

TENANCY A T  WILL. 
Where the owner of land agreed that A. should cultivate it  during his 

life, or as  long as  he pleased, with a restriction as  to a sale of i t :  
Held, by HENDERSON, C. J., and DANIEL, J., tha t  a tenancy a t  will ~ i -as  
created, and that  the estate might be determined by either party-by 
RUFFIN, J., that  no estate vested in A. Mhoon v. Dvkxle, 414. 

TENANT' I N  COMMON. 
1. By HALL, J. The possession of one tenant in common is the possession 

of another. Cloud v. Webb, 317. 

2. By DANIEL, J. A sale of the estate of one tenant in common under an 
execution against all, does not divest the estate of others. Souther- 
laad v. Corn, 394. 
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3. By DANIEL, J. One tenant in common may declare for all the joint 
estate and recover his proportion. Hatch v. Thompson, 411. 

See Executory Devise, 1 ; Limitation, Statute of, 2 ; Trespass, 2. 

TENDER AND REFUSAL. 
A bond for the delivery of specific articles can be discharged only by a 

delirery or a tender on the day specified. If they are  cumbrous, the 
obligor may notify the obligee to appoint a place for their delivery, 
and if the latter neglects to attend upon the plea of tender, the 
obligor must prove that he was there ready and able to make the 
delivery. Hingus v .  Pritckett, 78. 

TOLLS. 
1. A remedial statute is to be construed so as  to advance the intention of 

the Legislature, as  when by the Act of 1815 (Rev., ch. 897), incorpo- 
rating the Cape Fear Navigation Company, no power to collect tolls 
is expressly given, unless by that  section which confers on the com- 
pany all the powers which the eighth section of the Act of 1812 
(Rev., ch. 848) gives to the Roanoke Navigation Company, and that 
section authorizes the latter company to demand their tolls a t  the falls 
of the Roanoke : I t  was hela that the Cape Fear Navigation Company 
might demand theirs a t  any place on that river. State  v. Patrick, 475. 

2. By DANIEL, J. A power of distress given a navigation company upon 
a refusal to pay their tolls is constitutional, the action of replevin 
being a remedy for its abuse. Zbid. 

TREATY. 
By HENDERSON, C. J. Courts cannot judicially take notice m-hat treaties 

with foreign countries are in force. This question must be deter- 
mined by the executive. University v .  &filler, 188. 

See Effects. 

TRESPASS. 
1. Where a judgment has been improperly entered up, the party suing out 

execution upon it  is a trespasser, if the Court subsequently set aside 
the judgment and execution. Bender v.  Askew, 149. 

2. Tenants in common cannot maintain trespass against each other; eren 
after they have made a partition by parol. HcPherson, v. Seguine, 
153. 

3. By RUFFIN, J. Cpon the death of the plaintiff in trespass quare 
clausum fregit, the snit must be revived by his executor and not by 
his heir. Ibid. 

See Appeal, 6 ;  Clerk and Clerk and Master, 1. 

TRIAL. 
The Court, a t  the request of the jury, may in its discretion permit a wit- 

ness who has been once examined to be called again at  any time 
before the verdict is rendered, notwithstanding the witnesses were 
separated before the first examination, and had since had an oppor- 
tunity of communicating with each other. State  v. Silver, 332. 



TRUST. 
1. A cestz~i que trust. who obtained possession in that character, is not 

permitted a t  law to deny the title of the trustee, and where he had 
admitted i t  by a parol declaration. a purchaser under the trustee is 
not bound to prove the title of the latter. White v. Albertson, 241. 

2. By RUFFIR'. J. At lam a trustee is for all purposes seized in fee, and 
may sue for a n  injury to his estate without reference to  the interest 
of the c e s t ~ ~ i  q~re trust. Vordecni v. Parka-, 442. 

See Execution, 11. 

USURP. 
1. A bond which is valid between the obligor and obligee is also valid in 

the hands of a n  assignee who has discounted i t  a t  a higher rate than 
the legal rate  of interest, and the latter may recover the full amount 
of the bond of the obligor, notwithstanding he claims through an 
usurious endorsement. Collier v. ATevill, 30. 

2. By RUFFIN, J. A mistake in the construction of the statute of usury, 
if i t  results in taking more than the legal rate  of interest, will render 
the contract usurious. But-an error in  fact. by which more than 
legal rate  is  resewed, will not vitiate. Ibid. 

8. By the same. If a security be usurious in its creation, i t  is void in the 
hands of an innocent holder. But if valid in its inception, a subse- 
quent usurious agreement does not avoid it. Ibid. 

4. By the same. The object of the statute of usury is  to protect the 
borrower, not to enable a real debtor to  avoid the payment of a just 
debt, and hence the latter cannot aver an usurious assignment, so as  
to  defeat the assignee. Ibid. 

5. By the same. A distinction exists between a usurious discount of 
accommodation notes and notes which a re  perfect, and on which a n  
action can be maintained. In  the first case the discount is a loan 
to the maker, and the note is ~ o i d  under the statute. In  the second, 
it  is  the purchase of an existing ralid security, and the endorsee may 
recover od it. Ibid. 

6. h sheriff who had collected money upon an execution and had neglected 
to pay i t  to the plaintiff, and was thereby subject to damages a t  the 
rate of twelve per cent per annum, having lent the money thus 
collected to  a third person a t  the same rate of interest, was held 
guilty of usury, and liable to the penalty imposed by the Act of 1741 
(Rev., ch. 28) .  DmcelZ v. Vannoy, 43. 

7 .  By RUFFIN, J. I t  seems that  an agent who lends money a t  an usurious 
rate of interest is liable to the penalty, notwithstanding he discloses 
his character. Ibid. 

8. By the same. A pure contract of indemnity against a doubtful claim 
is  not within the statute of usury, but a n  agreement whereby the 
borrower agrees to pay the lender the same rate of interest which the 
latter is, bound to pay a third person, and which exceeds the legal 
rate, is not a contract of indemnity within the meaning of the rule, 
and this whether the obligation Of the lender be created by act of 
law or by stipulation. Ibid. 
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USURY-Condinued. 
9. By the same. The payment of usurious interest to the sheriff, or t o  an 

assignee, and much more to  a n  agent, completes the offense. Ibid. 

VARIANCH. 
By H E N D ~ S O N ,  C. J. An endorsement by the foreman of the grand jury 

of the initial letter of his first name where the record of his appoint- 
ment states his name a t  length, is not a material variance. Rtate u. 
Collins, 117. 

See Debt, Action of, 3, 4 ;  Malicious Prosecution, 3. 

VERDICT. 
1. By RUFFIN, J. A verdict that  "the statute of limitations does not bar" 

is not responsive to the issue, and is erroneous. But it  is  such a 
minute of the verdict a s  to enable the Superior Court to correct the 
entry;  and although the Supreme Court cannot make this correction, 
but if it proceeds t o  judgment, must award a venire fa.cias de ~zovo, 
yet i t  will stay the judgment till the correction is made in the court 
below. DowelZ v. Vannou, 43. 

2. By RUFFIN, J. Where a party, against whom a judge expresses a n  
opinion, refuses to submit to it, but puts his cause to  the jury and is  
unsuccessful, although the judge may have erred, yet the verdict is  not 
to  be disturbed, if upon the whole case it is correct. Cfrice v. Ricks. 
62. 

3. By HALL, J. Where the plaintiff declares in two counts, and the atten- 
tion of the jury is directed by the judge to one of them only, a general 
verdict found by them is presumed on that  count. Jones v. Cook, 112. 

4. Where non asst&m@sit and the statute of limitations are  pleaded, and the 
jury find the general issue for the defendant, this Court will not 
examine the charge of the judge on the plea of the statute. Bullock 2;. 
Bullock, 260. 

See Amendment, 3 ; Damages, 2 ; New Trial, 1. 

WARRANT. 
1. A search warrant can be granted only to  seize stolen goods, and when 

one recited that  A had enticed the negroes of B to leave him, and 
that he was harboring them, and commanded the officer to seize them ; 
i t  was held, that  the justice had no authority to issue it, and that it 
did not justify the officer. State u. McDonaFd, 468. 

1 
4 

2. By DANIEL, J. An officer cannot decide whether a warrant is issued 
properly, but he  must a t  his peril, determine whether he who issued 
it  had jurisdiction of the matter. Ibid. 

I 
1. Where one gave direction for drafting a will both real and personal 

estate, and upon receiving the draft, was informed that in i ts  present 
shape i t  was good only a s  t o  personalty, and did no act  declaring it 
to  be his will, but merely kept i t  with his valuable papers; i t  was 
held, not to  be a valid will of personalty. Port v. Port, 19. 

2. By RUETIN, J. Does the want of attestation, where there is a clause 
of attestation, defeat a will altogether? Ibid. 
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3. A will Eannot be offered in  evidence for any purpose without a certifi- 
cate of the probate. Sasser v. Herring, 340. 

4. In a n  issue of devisavit vel non, i t  was held by HENDERSON, C. J., and 
RUFFIN, J., that declarations of the supposed testator, made after the 
execution of the will, were admissible to prove that  i t  was obtained 
by fraud, notwithstanding the Act of 1819 (Rev., ch. 1004), to  prevent 
frauds in the revocations of wills, DANIEL, J., dissentiente, but hold- 
ing declarations made a t  the execution of the will, t o  be admissible 
a s  part of the res gestm. Howell v.  Bade%,  442. 

lT71TNESS. 
1. A party is  not bound to offer an incompetent witness in  order that  his 

adversary may waive the objection and cross-examine him. Crowell 
v.  K i rk ,  355. 

2. By DANIEL, J. An attesting witness may be asked his opinion of the 
testator's sanity, but the same question to another witness is im- 
proper. Ibdd. 

3. By RUFFIN, J. An attesting witness is the witness of the law, and 
may be discredited by any one who examines him. Ibid. 

4. A witness who is offered to prove what was deposed to on a former 
trial between the same parties, by a person who is dead, must give 
the substance of the testimony, not its effect. BaZlenger v.  Barnes, 
4m. 

5. By RUFFIN, J. In  a n  action against a constable for wrongfully seiz- 
ing goods of A., under an execution against B., the latter is not a 
competent witness t o  prove title to  them in himself. Waller v .  Mills, 
515. 

See Trial. 

WRIT. 
1. A writ signed by an attorney, under a verbal authority of the clerk, 

is a nullity; and its subsequent recognition by the clerk or sheriff 
will not render it  valid. Gardner v .  Lane, 53. 

2. Sealing is necessary to the validity of all writs, except those issuing 
to the county of the court where they are  returnable, and a sheriff 
by acting under a n  unsealed writ, does not thereby render i t  valid. 
Seawell v.  Bank, 279. 

3. By HENDERSON, C. J. Where the sheriff has acted under a n  unsealed 
writ, the court from which i t  issued may, after its return, render i t  
valid by affixing the seal. Ibid.  

See Abatement, 2. 




