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CASES I N  EQUITY 

ARGUED AND DETERXIXED 
I N  THE 

SUPREME COURT 
O F  

NORTH CAROLINA 

AT RALEIGH 

SEPTEMBER TERM, 1897 

G. W. WARD v. EL1,ZABETH CITY. 

N u n i c i p a l  Corporation-Repeal of Charter-Legislative Office-A 
t i o n  o f  Office-Oficer-Hold-over-Right t o  Salary.  

1. The General Assembly may, a t  i ts discretion, abolish municipal a s  well a s  
other corporations. 

2. One who accepts a n  office created by legislative enactment takes i t  with 
notice of the power of the Legislature to abolish it, and subject to all the 
provisions of the act creating the office. 

3. The charter of a town provided for the election of a city attorney, who 
should hold office for one year and until his successor should qualify. 
W. was elected for one year on 7 May, 1894. The General Assembly of 
1895 repealed the existing charter and enacted a new charter, designating 
different town limits, adding new territory and population and making 
other substantial changes and providing for the election of a city attorney. 
The commissioners elected under the new charter, a t  their first meeting, in  
June, 1895, abolished the office of city attorney, and in May, 1896, re- 
created the office and elected a n  incumbent other than W. W., whose 
salary was paid to May, 1895, and who entered no protest to the abolition 
of the office and rendered no services thereafter, sued for the salary for a 
year ending May, 1896, upon the ground that  he was entitled to the office 
and emoluments a s  a hold-over until his successor was elected and quali- 
fied, which was not done until May, 1896: Held, that  the corporation, of 
which W. was a n  officer, having been abolished, he  had no right, a s  a hold- 
over, to the salary of the office in  the substantially different corporation, 
and if he had had any such rights his abandonment of the functions of the 
office, without protest, was a surrender of his claims. 

ACTION t r ied  a t  Ju ly ,  1897, Special T e r m  of PASQUOTANK, ( 2 ) 
before Greene, J., a n d  a jury, upon  a n  appeal  f r o m  a justice of 
the  peace. T h e r e  w a s  a verdict f o r  t h e  defendant, a n d  f r o m  t h e  judg- 
ment  thereon t h e  plaintiff appealed. 
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E. F. Aydlett for plaintiff. 
Isaac M.  Xeekins for defendant. 

CLARK, J. The charter of Elizabeth City (chapter 126, Private Laws 
1889) provided (section 12), among the officers to be elected by the board 
of commissioners, "a city attorney, who shall hold office one year and 
until his successor qualify." The plaintiff was elected city attorney for 
one year at  the meeting of the board, 7 May, 1894. 

By chapter 85, Private Laws 1895 the charter of Elizabeth City was 
repealed and a new charter, with different town limits, adding 1,000 
population and making other substantial changes, was enacted. Section 
19 thereof provides for the election of sundry officers by the board, 
among them a city attorney. The board elected under the new charter 
met on 3 June, 1895, and passed a resolution abolishing the office of city 
attorney. The plaintiff was paid'up to that date. No city attorney was 6 

elected till May, 1896. The plaintiff rendered no services as city attor- 
ney after the action of the board in  June, 1896. H e  began this action 
on 7 May, 1897, to recover his salary from June, 1895, till Map, 1896 
(45.83), upon the ground that, though the term of one year for which 
he was elected had expired, he was further entitled to hold "till his suc- 
cessor was qualified," and no successor was elected and qualified till 
May, 1896, he was entitled to draw his salary till that date. This con- 
tention overlooks the fact that the corporation for which he was elected 
was absolutely abolished by the Legislature. The Legislature, at  its dis- 

cretion, can abolish counties (Mills  v. Nrilliams, 33 N. c., 558), 
( 3 ) and, of course, cities and towns (Lil ly v. Taylor, 88 N. C., 489; 

Merriweather v. Garrett, 102 U .  S., 472), and also all other cor- 
porations (Const., Art. VI I ,  see. 12 and Art. V I I I ,  sec. I ) ,  since they 
are all alike creatures of its will, and exist only at  its pleasure. The 
destruction of the corporation destroyed the "hold-over" incident of the 
plaintiff's office just as fully as it would hare destroyed the body of his 
office if his term had not expired. The city attorney authorized for the 
new corporation is an entirely distinct office from, and is not a continua- 
tion of, the office of city attorney of the corporation which was extin- 
guished by the act of the Legislature. This case differs from Wood v. 
Bellamy, 120 N. C., 212, in  that, there, the new charter was so nearly a 
repetition of the old one that i t  was held to be merely an amendment of 
the former one, not a destruction of it, and hence the offices under such 
charter were not vacated. Every one who accepts an office created by 
legislative enactment takes i t  with notice that the Legislature has power 
to abolish his office and is fixed with acceptance of all lsrovisions in  the 
act creating the office. McDonald v. MO>TOW, 119 N.~C. ,  666 (top of I 
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the officer has accepted office upon the terms specified in the act creating 
the office, this being a contract between him and the State, the Legisla- 
ture cannot turn him out by an act purporting to abolish the office, but 
which in  effect continues the same office in existence. This is on the 
ground that an office is a contract between the officer and the State, as 
was held in H o k e  v. Henderson,  15 N. C., 1, and has ever since been fol- 
lowed in  North Carolina down to and including W o o d  v. Rellanzy, 
supra,  though this State is the only one of the forty-five States of the 
Union which sustains that doctrine. Nechem on Public Officers, see. 
463. I n  the other States i t  is held that public office is not a contract, but 
that the officer is an agent of the Government, and, being the mere crea- 
tion of law, is (except as to ffices created by the Constitution) 
not protected by the terms of the statute creating the office. 19 ( 4 ) 
A. and E. Enc., 562c. Even under our decisions, the plaintiff, 
who was city attorney under an abolished corporation, has no claim to 
the salary of city attorney in  a substantially different corporation cre- 
ated by the General Assenibly, though it embraces the whole of the terri- 
tory and population contained in the former corporation, much more 
being added to the new corporation. 

We believe this the first time it has been attempted to extend the doc- 
trine of H o k e  v. Henderson to "hold-ouers." Their right is hot a part of 
the term of office, but a cbnstructive addition thereto. Besides, the plain- 
tiff abandoned his functions after the new board took charge, and ren- 
dered no service thereaftey, and entered no protest. This was a surrender 
of his rights, if he had had any, and on that ground also this action could 
not be maintained. W i l l i a m s  v. Somers ,  18 IS. C., 61. 

No error. 

Ci ted:  Caldwell v. Wilson ,  post, 469 ; H o l t  v. Bris tol ,  122 N.  C., 249 ; 
Day's Case, 124 N. C., 366, 374, 380, 382; W i l s o n  v. Jordan ,  ib., 697, 
709; W h i t e  v. Hil l ,  125 N.  C., 198, 199; McCall  v. W e b b ,  ib., 248; 
Abbot t  11. Beddingfield, ib., 266 ; Greene v. Owen,  ib., 215 ; W h i t e  v. A u d -  
i tor ,  126 N. C., 592, 613; T a y l o r  v. V a n n ,  127 N.  C., 246, 250; MiaZ v. 
El l ing ton ,  134 N.  C., 166, 176; R. R. v. Oates, 164 N. C., 172. 

A. AYDLETT v. ELIZABETH CITY. 

Munic ipa l  A u t h o r i t y ~ I m p o u n d i n g  Cattle-Sale of I m p o u n d e d  Cat t le  
for Cost of Feeding.  

1. Where a town ordinance made it the duty of the town constable to impound 
all cattle running at  large within the town limits, and authorized the sale 
of such cattle for the cost of taking, impounding and keeping the same, 
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and the general law prohibited the authorities from charging any pound- 
age or penalty in cases where the impounded cattle belonged to nonresi- 
dents : Held, that a sale of an impounded cow, belonging to a nonresident, 
for the cost of feeding her while impounded, was authorized and conferred 
a good title on the purchaser, since the cost of feeding is not embraced in 
the words "poundage or penalty." 

2. When the purchaser, in such case, surrendered the cow to the true owner, 
he cannot recover from the town authorities the amount which he bid and 
paid for the cow at the sale. 

( 5 ) ACTION tried before Greene, J., a t  July, 1897, Special Term of 
PASQUOTANK, on appeal from a justice of the peace. The facts 

were agreed to, and were as follows : 
"That E. F. Aydlett owned a farm about 4 miles from Elizabeth City, 

and had upon the farm, among other things, a lot of cattle, all of which 
property and farm was in the possession of J. 13. Sylvester, who was in 
charge of the farm and the stock; that E. F. Aydlett, who lives in Eliza- 
beth City, did not look after the stock in any way and did not know all 
the stock, and especially did not know the cow that was taken up by the 
defendant and sold; that the cow was on the farm, in the possession of 
J. B. Sylvester, and got out and strayed in  the corporate limits of Eliza- 
beth City, into the garden of --- Dozier, who drove her out and drove 
her in the streets, being the first time seen by the town authorities on the 
streets, and being the first time taken ; that the town authorities took the 
cow up from the street and placed her i n  a lot kept for cattle taken up 
by the town; that defendant kept her for ten days, advertised her and 
sold her a t  the courthouse door according to the town ordinances made 
for the corporation of Elizabeth City, which ordinance is made a part 
of this statement, and at the sale A. Aydlett bid for the cow $5, which 
was the last and best bid, and paid the money for her to the defendant, 
and the cow was delivered to said A. Aydlett; that E .  F. Aydlett after- 
wards claimed and proved the cow to be his, and took possession of her. 

The town authorities have offered to pay E. F. Aydlett the differ- 
( 6 ) ence between $5 and what i t  cost to feed the cow for the ten days, 

and the fees of the constable, which he declined and claimed the 
cow. The plaintiff presented his bill, demanding the $5, to the board of 
commissioners of the defendant, before the commencement of this action, 
and asked to have i t  audited and allowed, and the commissioners refused 
to do so." 

The town ordinance referred to is as follows : 

Town Ordinance. 

"SEC. 6. NO COW, OX, sheep, goat, hog, horse, mule, or goose shall be 
allowed to run at  large in any of the streets or on any of the uninclosed 
lots of the town within the corporate limits. It shall be the duty of the 



constable to take up and impound any such animal or goose so at large 
until the penalty or fine and costs for such taking, keeping and impound- 
ing shall be paid by the owner or claimant. There shall be paid for each 
goose so impounded or found running at large the sum of 25 cents, and 
for each cow, ox, sheep, goat, hog, horse, or mule, $1. One-half of said 
fine shall go to the constable and the other half to the corporation: Pro-  
v ided,  That if, one week after any of said animals shall have been im- 
pounded, no claimant shall appear and pay the fine and costs of keeping, 

' the same shall be sold, after three days advertising by the constable at  
the  courthouse door, to the highest bidder for cash. Proceeds of sale - 
shall be applied to the payment of fines and costs of keeping, and $1 to 
the. constable for making and posting the advertisement. Excess, if any 
there be, shall be paid to the treasurer of the corporation." 

The defendant put in evidence the P r i ~ a t e  Laws of 1885, ch. 1 6  ; 1%- 
vate Laws 1889, ch. 126, and also Private Laws 1895, ch. 85, showing 
the charter and amended charter of Elizabeth City. 

His Honor held that the plaintiff was not entitled to recover, ( 7 ) 
and gave judgment accordingly, from which plaintiff appealed. 

E. P. A y d l e t t  for plaintif f .  
Isaac M.  Meek ins  for defendant .  

MOXTGOMERY, J. The plaintiff acquired a good title to the cow at the 
sale made by the town authorities. I f  the plaintiff's contention that the 
animal belonged to a nonresident of the town, who lived 4 miles away, 
and that the owner could not, under section 2, chapter 141, Laws 1895, 
be made to pay any poundage or penalty for the first three times of 
impounding, should be conceded to be true, the cow certainly could have 
been sold under the town ordinance for the cost of feeding her while 
impounded. The charges for feeding cannot, under the act referred to, 

.be embraced in the words "pounding or penalty." I t  was the duty of the 
town constable to impound all cattle running at large within the town 
limits. The section and act referred to do not prohibit the tomn authori- 
ties from impounding the cattle of all persons, nonresidents of the town 
as well as residents, found astray within the corporate limits; it only 
prohibits the charging of fines and poundage in cases where the animals 
belonged to nonresidents of the town who live a mile or more from the 
corporation limits. I t  does not attempt to prevent the town authorities 
from collecting the cost of feeding stock impounded, in all cases. There 
was due to the tomn authorities from the owner the cost of feeding the 
animal for ten days, and the amount so due entered into the sale and 

, 

was sufficient inducement to justify and authorize the authorities to 
make the sale. 
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B1 
sale, 

with 

~t suppose the town officer acted without authority in making the 
the plaintiff, in this case, who was the purchaser, acquired no title, 

and the true owner had a right to the possession of the animal, 
) and the plaintiff did what was proper in surrendering i t  to him. 

At such sales made by public officers the purchaser is charged 
notice of all defects of title and of all such gross irregularities as 

amount to a lack of authority to sell. The plaintiff paid the bid for the 
cow and took possession of her under the sale. The town is liable to him 
for nothing. If he has any remedy, it is not against the town. 

No error. 

Cited: Owen v. Williamston, 171 N. C., 60. 

LIZZIE O'K. BROWN v. J. R. BROWN. 

Action for Damages--Husband and Wif e-Free Trader-Right of Wife 
Abandoned by Husband to Maintain Action in Tort Without Joinder 
of Husband. 

Under a reasonable construction of the Constitution and section 1832 of the 
Code, a wife abandoned by her husband may maintain an action in tort, 
in her own name, against a third person. (FURCHES, J., dissenting.) 

ACTION heard on complaint and demurrer before Bryan, J., at Spring 
Term, 1897, of PASQUOTANK. 

The action was brought by the plaintiff, Lizzie Brown, wife of J. W. 
Brown, in her own name, against the defendant, J. R. Brown, the father 
of her husband. The complaint alleged that the defendant had alienated 
the affections of her husband and induced him to abandon her and to 
refuse to contribute anything for her support. 

The complaint also contained, as second and third causes of action, 
allegations that defendant had defamed her character and injured her 
reputation by maliciously swearing out a warrant against her for assault 
upon her husband and for causing a disturbance, of which charges she 

was acquitted, and that defendant had unlawfully caused her 
( 9 ) arrest and imprisonment. Plaintiff claimed $15,000 damages. 

The defendant demurred, upon the ground that there was a 
defect of parties plaintiff, for that it appeared on the face of said com- 
plaint that plaintiff was a married woman, the wife of James W. Brown, 
who did not join with her in the action, and that it did not appear that 
the action concerned her separate property or that it was an action 
between her and her husband, or that she was a free trader. 
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The demurrer was sustained and an order made, allowing plaintiff to 
amend the summons by making other parties and to amend her com- 
plaint. 

From the judgment sustaining the demurrer the plaintiff appealed. 

E. F. Aydkett  for plaintif f .  
G. W .  W a r d  and Shepherd & Busbee for defendant .  

FAIRCLOTH, C. J. The sole question presented is whether a married 
woman, being abandoned by her husband, can maintain an action in  her 
own name for a tort. This question has not been heretofore decided by 
this Court. The case is here upon complaint and demurrer, and the 
allegations of the complaint are at  present taken as true. 

The complaint alleges that defendant, who is the father of her hus- 
band, has, by persuasion and numerous willful and unlawful acts, caused 
her husband to wholly abandon and neglect her, to her great damage, etc. 
The demurrer is grounded on a denial of her right to maintain this 
action in her own name without the joinder of her husband. 

The disabilities of married women at common law still exist, as to 
their person and property, except to the extent of changes by legislation 
i n  express terms or by reasonable construction of the same. These 
changes tend to relax the common-law rules, and must receive R ( 10 ) 
reasonable construction in  the spirit of their enactment. Our 
Constitution and statutes have made very material aud important 
changes in the status of married women in this State by extending pro- 
tection to their person and separate property, and allowing them the 
privilege of free traders, suing i n  their own names, etc., in certain con- 
ditions. The Code, 1832, declares that every woman whose husband 
shall abandon her "shall be deemed a free trader . . . so far  as to 
be competent to contract and be contracted with," etc., and this section 
has been held to be constitutional. H a l l  v. W a l k e r ,  118 N.  C., 377. 

These privileges, as well as those found in  the Code, 178, necessarily 
imply responsibilities and liabilities in certain cases. 

F i n l e y  v. Saunders ,  98 N. C., 462, was an action for possession of land 
against a wife whose husband had abandoned her, and i t  was held npon 
good authorities that the action could be maintained against her alone. 

H e a t h  v. AVorgan, 117 N .  C., 504, was an action for personal property 
unlawfully withheld by the wife whose husband had abandoned her and 
could not be served with process, and i t  was held that the nonjoinder of 
the husband was no defense. I f  a wife, then, whose husband has aban- 
doned her, be sued in tort, she may set up a counterclaini for any dam- 
ages arising out of the same "transaction" disclosed in the complaint, 
and if her damages exceed those of the complaint she is entitled to a 
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judgment for the excess. Code, 244; Bitting v. Thaxton, 72 N.  C., 541; 
McKinnon v. Morrison, 104 N. C., 354. 

If,  then, she can recover damages by way of counterclaim, which is 
only her cross-action, we fail to see why she cannot do so by direct action. 

Upon these cases, and upon reason, we think she is entitled to 
( 11 ) prosecute her claim in this action. 

Error. 

FURCHES, J., dissenting: I do not agree with my brethren. At com- 
mon law, the plaintiff could not have brought and maintained this action. 
Pippin v. Wesson, 74 N. C., 437. I t  is admitted in the opinion of the 
Court that the common-law disabilities still exist, unless they have been 
removed by legislation. Section 1832 of the Code was cited and is relied 
on as making the change that authorized this action, but this section pro- 
vides that in cases where the wife is abandoned by her husband she 
"shall be deemed a free trader so far as to be competent to contract and 
be contracted with, and to bind her separate property." To make this 
section apply, the action must be upon contract, express or implied, or 
for a tort growing out of contract or connected with her separate prop- 
erty, or for the recovery of her separate property. And I submit that 
this action is for neither. 

Hall v. Walker, 118 N. C., 377, holds that section 1832 of the Code is 
constitutional, and no more. I t  puts no construction upon this section. 

Finley v. Snunders, 98 N. C., 462, was an action for land, and Heath 
v. Morgan, 117 N.  C., 504, was an action for personal property, and, I 
submit, have no bearing upon this action. 

Bitting v. Thornton, 72 N. C., 541, and Mclirinnon v. Morrison, 104 
N. C., 354, only established the fact that a defendant who is entitled to 
an action against the plaintiff may set up his right of action by way of 
counterclaim in those cases provided for by statute. They do not apply 

in this case, because the plaintiff has no right of action. 
( 12 ) I am forced to this conclusion by reasoning from common-law 

principles, and I am sustained in this conclusion by authority. 
9 A. & E. Enc., 834, notes 8, 9 ;  VanArnam v. Ayers, 67 Barb. (N. Y.), 
544; Westlake v. Westlake, 34 Ohio St., 621. For these reasons, and 
upon these authorities, I am of opinion the action cannot be maintained. 

Cited: Brown v. Brown, 124 N. C., 20; Finger v. Hunter, 130 N. C., 
531; Witty v. Barham, 147 N. C., 482; Council v. Pridgen, 153 N.  C., 
452; Bachelor v. Norris, 166 N. C., 508. 
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ELIZABETH CITY COTTON MILLS v. W. E. DUNSTAN. 

Corporation - Subscription to Stock -Liability of Delinquent Sub- 
scriber-"By," Meaning of, as a Designatioa of T ime.  

1. When used to designate a terminal point of time, the word "by" means "not 
later than" ; hence a condition affixed to a subscription to the capital stock 
of a corporation that a certain amount should be subscribed for "by July 
1st" was fulfilled by the total subscriptions reaching such amount on the 
night of July 1st. 

2. Under section 664 of the Code, a corporation is empowered to provide by its 
by-laws for the sale of shares of a subscriber who makes default in paying 
the assessments. 

3. Where the by-laws of a corporation provided that if any stockholder should 
fail to pay his installments when called by the directors for two months, 
the stock should be declared forfeited and sold for account of the delin- 
quent, publicly, after thirty days notice, and that the proceeds of such sale 
should be applied to the payment of the amount due on the subscription, 
and the balance, if any, should be paid to the delinquent, but that such 
forfeiture and sale should not relieve the delinquent from his original sub- 
scription: Held, that such by-laws was a reasonable one, and the sub- 
scriber whose stock was duly declared forfeited and sold for less than its 
face value can be required to pay the difference between his subscription 
and the amount for which it was sold. 

ACTION tried on appeal from a justice of the peace, before Greene, J., 
and a jury, at  July, 1897, Special Term of PASQUOTANK. 

The action was for $200, the difference between the amount of 
defendant's subscription to the stock of plaintiff corporation and ( 13 ) 
the amount for which the stock sold after having been declared 
forfeited according to the by-laws of the company. 

The only issue submitted on the trial was : 
"Is the defendant indebted to the plaintiff, and if so, in  what sum?" 
Defendant appealed. 

G. W.  Ward for plaintif 
N o  counsel for appellant. 

CLARK, J. The agreement was, that-the subscription was not to be 
binding unless the sum of $80,000 was subscribed "by 1 July." 
The full amount named was subscribed at the meeting held on the ( 16 ) 
night of 1 July. This was a performance of the condition. "By" 
has many significations, but when used to designate a terminal point of 
time i t  is defined by the Century Dictionary to mean "not later than," 
( C  as early as." The Standard defines it, ('not later than," and Webster, 
"not later than," "as soon as." The condition, therefore, '(by 1 July," 
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meant that the whole amount should be subscribed "not later than" 
1 July. I t  has been held that a bill or note for the payment of 
money "by 1 November'' is due on that day. Preston v. Dunham, 52 
Ala., 217; Randolph on Com. Paper, sec. 110. A note payable "by 20 
May" is due on that day. Stevens v. Blount, 7 Mass., 240; 1 Daniel 
Neg. Inst., sec. 43. I n  like manner, a promise to pay "against 25 De- 
cember" is due on that day. Goodloe v. Taylor, 10 N. C., 458. ,4 note 
payable "on or by" a certain day is payable on that day. Massie v. Bel- 
ford, 68 Ill., 298. A contract to deliver "900 bushels of barley by 1 No- 
vember" is performed by its delivery on or before that day. Coonley v. 
Anderson, 1 Hill (N. Y.), 519. 

The evidence is uncontradicted that the stock was duly advertised and 
sold in accordance with the terms of the company's by-laws, notice first 
having been sent the defendant by mail, who admits receipt. His  denial 
of having seen the advertisement has no bearing. I t  is true that, in the 
absence of statutory authority, the 'power to declare stock forfeited for 
nonpayment of assessments is not inherent i n  a corporation (23 A. and 
E. Enc., 818), but the Code, sec. 664, empowers corporations to provide 
by their by-laws, inter alia, "the mode of selling shares for nonpayment 
of assessments." The by-law in this case is a reasonable one. The 
defendant has been unfortunate, but he has no valid ground of objection 
to the proceeding by which he has both lost his stock and been adjudged 

to pay the difference between his subscription and the price for 
( 17 ) which the stock was sold. H e  would have avoided all loss if he 

had paid for his stock according to the terms of his subscription. 
The other stockholders had a right to hold him to his contract. I f  this 
were not so, all corporate enterprises would fail in the beginning. 

No error. 

Cited: Blalock v. Clark, 133 N. C., 308. 

I?. M. COOK v. GUIRKIN & CO.  

Action to Cancel Note--Trial-Issue-Verdict of Jury,  Meaning of. 

In the trial of an action brought by plaintiff to restrain the sale of lands under 
a mortgage securing a note, and for caucellation of the note, the allegation 
was that the note had been paid by the proceeds of the sale of bonds lodged 
with the defendants as collateral for the note and other indebtedness, and 
that there was a balance due the plaintiff after the payment of all his 
indebtedness. The answer denied that plaintiff's note had been paid, except 
to the extent of a small amount, for which credit had been given, and the 
defendants had accounted to plaintiff for the bonds held as collateral. The 
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issues submitted were: "Has the note of $464.60, described in the com- 
plaint, been paid?" and "What amount is due plaintiff from defendant?" 
The jury found that the note had not been paid and that the defendants 
owed the plaintiffs a certain sum: Held, that the response to the second 
issue could mean nothing else than that the amount was due as a balance, 
principal and interest, by the defeodant to the plaintiff on the day of trial, 
after the payment of the other debts for which the bonds were hypothe- 
cated, and judgment was properly rendered in favor of the defendants for 
the difference between the amount of the notes, principal and interest, on 
the day of trial, and the amount due by defendants to plaintiff as found 
by the jury. 

ACTION tried before Bryan, J., and a jury, a t  Spring Term, 1897, of 
PASQUOTANK. 

There was judgment for the defendants, and plaintiff appealed. 
The facts appear in the opinion of the Court. ( 18 

E. 1". Aydlett and G. W .  Ward for plaintif. 
No counsel contra. 

MONTGOMERY, J. The plaintiff, in  his complaint, for first cause of 
action, alleged that the defendants were about to have sold, through the 
trustee, a tract of land under the power contained in  a deed of trust made 
by him and his wife to C. Guirkin, to secure plaintiff's note of $464.60, 
payable to the defendants, notwithstanding that the note had been paid 
in  full by the plaintiff to the defendants. The plaintiff, for a second 
cause of action, alleged that he had placed in  thehands of the defendants 
county bonds, with coupons attached, of the value of more than $1,500, 
as a collateral security for his note, and other matters; that the defend- 
ants had collected the money on the bonds and coupons, but had failed 
to account with him for the same, and that they owed him $500 as a bal- 
ance, after all the indebtedness for which the bonds had been hypothe- 
cated had been paid. The prayer of the plaintiff was : 

1. That the defendants be restrained from having a sale made of his 
property by the trustee. 

2. For an account. 
3. For  the cancellation of his note and mortgage. 
4. For  $500, or whatever amount should be found due plaintiff, and 

interest on the same. 
The defendants, in  their answer, deny that payment of the plaintiff's 

note to them had been made, except to the amount of $27.18 on 31 De- 
cember, 1888, and they aver that they had accounted with the plaintiff 
for the county bonds and coupons placed in  their hands by the plaintiff, 
and that they owed him nothing on that account. The issues were: 
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1. Has  the note of $464.60, described in  the complaint, been 
( 19 ) paid? 

2. What amount is due plaintiff from defendant? 
The last issue is not as clear as i t  might have been made, but, when 

' 

read carefully in connection with the pleadings, appears clear. The two 
matters to be settled between the parties were: (1)  Had  the plaintiff's 
note to the defendants been paid? (2) What, if anything, did the de- 
fendants owe the plaintiff on account of the collection of the plaintiff's 
county bonds and coupons? The jury found that the note of the plaintiff 
to the defendants had not been paid, and that the defendants owed the 
plaintiff $484. Upon the pleadings, the response to the second issue 
could mean nothing else than that the amount was due as a balance, 
principal and interest, by the defendants to the plaintiff on the day of 
trial, after the payment of the debts for which the county bonds had been 
hypothecated. I t  could not, as the plaintiff's counsel contended here, 
mean that the amount was due when the county bonds and coupons were 
collected by the defendants. I t  must be presumed that the verdict of the 
jury spoke as of the day of trial. 

The difference, then, between the amount of the note, principal and 
interest, on the day of the trial, and $484, the amount due by defendants 
to plaintiff as found by the jury, is the amount to which the defendants 
are entitled to judgment, and for which amount his Honor rendered the 
judgment. 

No  error. 

( 20 
A. L. PENDLETON v. ELECTRIC LIGHT COMPANY. 

Contract-Conside~atio-Breach of Contract-Cause of Act ion.  

1. Where parties to a contkmplated litigation agreed that the disputed matters 
should be submitted to and heard by the judge at  the next ensuiug term 
of the Superior Court, upon complaint, answer and the evidence, without 
summons being issued, and that his judgment on such hearing should b e  
final and that either party failing to comply with such agreement should 
forfeit and pay to the other an agreed sum, which might be sued for and 
recovered at  any time after refusal to comply with such agreement: Held, 
that such contract was not illegal or against public policy and was founded 
upon good and sufficient consideration, so that its violation gave a right of 
action against the party in default for the whole of the sum agreed upon 
as liquidated damages. 

2. The failure of the plaintiff in such contemplated action to take any steps 
toward bringing the matter to a hearing at  the appointed term of court, 
except a motion to file his complaint, made late in the afternoon of the 
last day of the term and just as the judge was preparing to leave the 
bench, was not a compliance with the terms of the agreement under which 
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the adverse party had the right to expect that the complaint would be filed 
regularly and in good time, and that the trial of the matter would be in 
the courthouse and in the usual hours of business. 

ACTION tried a t  July, 1897, Special Term, of PASQUOTANK, before 
Greene, J., and a jury. 

There was a verdict for the plaintiff, and from the judgment thereon 
defendant appealed. 

E. B. A y d l e t t  for defendant .  
I. M. Meek ins  and  Shepherd & Busbee for plaintif f .  

MONTGONERY. J. The  lai in tiff and the defendants had a matter in 
controversy, and in  order that it might be expeditiously and inex- 
pensively adjusted and settled, they entered into the following agree- 
ment: "It is mutually agreed by both parties that the question involving 
the ownership of the electric light fixtures in the Hotel Arlington, 
which were placed there by the said Electric Light Company for ( 21 ) 
the Goode Bros., shall be submitted to the judge a t  the next term 
of Pasquotank; that a jury trial shall be waived and the judge shall 
hear the case upon the complaint and answer and the evidence, withont 
summons being issued, and his judgment shall be final. Either party 
failing to comply with this contract shall forfeit and pay to the other the 
sum of $100, and the said forfeiture may be recovered against the party 
so failing to comply a t  any time after the refusal to comply." 

The contract is not illegal; i t  is not against public policy. I s  it, 
though, founded on a consideration good and sufficient, so as to give 
either party, upon a violation of it, a right of action against the other? 
We are of the opinion that i t  is. I t  was undoubtedly for the benefit of 
both parties, that the question between them should be heard by a court 
of competent jurisdiction at  the very earliest day possible, that the har- 
rassment and worry of a lawsuit should be ended and the expense shodd 
be reduced to the lowest possible amount. 

This is the construction of the contract, though the benefits are not - 
expressly cited therein; and also i t  was stipulated that the contemplated 
litigation should end with the decision of the judge of the Superior 
Court-that his decision should be final. The costs of the originaI 
process, both as to issue and service, were to be saved, and the matter was 
to be heard a t  a term of the court earlier than that in  which causes are 
tried in the usual course of the courts. The defendants did not set up as  
a defense that the forfeiture set out in the contract was either unjust or 
disproportionate to the damage sustained by the plaintiff by reason of 
the violation of the contract by the defendant, and as i t  was liquidated 
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the defendant is bound for the whole amount if it should turn out that it 
has not complied with the contract. 

( 22 ) The testimony introduced by the defendant in this action, the 
plaintiff in the contemplated one, is in substance that after the 

whole of the business of the court at its March Term, 1897, at which 
term the matter was to be heard, had been finished and the judge was 
about to leave the bench at 5 o'clock on Saturday afternoon, the counsel 
of defendant in this suit (the plaintiff in the other) for the first time 
made a motion to file the complaint. There was no entry of record con- 
cerning the motion, and the testimony as to what the judge said in reply 
to the motion, and as to whether or not he would hear the case in his 
room after supper, was conflicting. However. that may have been, we 
are of the opinion that the offer to file the complaint, under all the cir- 
cumstances as shown by the testimony introduced by defendant, was not 
a compliance on the part of defendant with the terms of the contract. 
The plaintiff in this action, as a matter of law, under the contract, had a 
right to expect that the complaint in the other matter certainly would 
have been filed within such time as would give him a reasonable time 
and opportunity in which to read it and to file his answer and prepare 
for the hearing of the case. 

The agreement was made nearly three months before the March Court, 
at which the matter was to be heard. The plaintiff in this action (the 
defendant in that) was not compelled to file his answer and go into the 
trial of the case within the limited time left him by the defendant. It 
was not to be understood by the agreement that he should be hurried into 
the trial in the manner proposed by the plaintiff, without having the 
opportunity to see the complaint until the last day of the term, at an 
hour near sunset, after the whole business of the court had been dis- 
patched and after the judge had left the bench. The plaintiff had a 
right, under his agreement, to expect that the complaint would have 

been filed regularly and in good time, and that the trial of the 
( 23 ) matter would be in the courthouse and in the usual hours of 

business. 
With these views it becomes unnecessary to examine either the defend- 

ant's exceptions to his Honor's charge or those made for his failure to 
give the special instruction of the defendant. 

No error. 
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W. H. BASNIGHT v. B. F. MEEKINS. 

Proceeding t o  Establ ish Boundaries-Possession-Constructive Posses- 
sion-Evidence. 

1. Actual possession of one tract of land does not give constructive possession 
of an adjoining tract separated from the other by distinct lines and 
boundaries. 

2. Where, in the trial of proceedings to establish boundaries, under the pro- 
visions of chapter 22, Laws 1893, the plaintiff claimed a parcel of land 
adjoining a tract of which he had actual possession, but failed to show 
any possession, actual or constructive, of the land in dispute, or to show 
title out of the State, or to connect his title with prior owners : Held, that 
it was not error to instruct the jury that, upon the evidence, the jury 
should find adversely to the plaintiff. 

PROCEEDINGS to settle a disputed boundary of land, tried before 
B ~ y a n ,  J., and a jury, at  Spring Term, 1897, of DARE, on appeal from 
the clerk. 

There was a verdict for the defendant, and from the judgment thereon 
plaintiff appealed. 

J .  W .  Hinsdale  and B. G. Cr i sp  for plaintif f .  
E. B. A y d l e t t  for defendant .  

FURCHES, J. This is a proceeding commenced under chapter 22, Laws 
1893, for the purpose of locating and establishing the lines be- 
tween the lands of plaintiff and those of defendants. ( 24 > 

Plaintiff claims title directly under a deed from J. W. Albert- 
son, trustee, dated 6 April, 1894. The description of the lands contained 
in  this deed are as follows: "Beginning at the sound, on S. A. Baum's 
line, and running along said line to a post in the land ; thence a straight 
line to a certain ditch; thence along said ditch, at the corner of the ditch, 
to Dalby's line; thence along said line to the sound; thence along the 
sound to the first station; containing, by estimation, 50 acres, more or 
less. Also all my right, title and interest in and to the marsh land 
adjoining said tract, containing, by estimation, 25 acres, more or less; 
together with all my right, title and interest i n  and to the balance of the 
150 acres formerly held by Stephen Barnett and Stephen Casey; the 
whole tract containing 100 acres, more or less, of highland and 25 acres 
of marsh land." 

The description contained in  the deed of Stephen B. Casey to James 
L. Barnett is as follows: "A certain piece or parcel of land lying on 
Roanoke Island, joining the lands of Solomon A. Baum, known a s  the 
Daniel Baum land, containing 75 acres, more or less." And the deed 
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from Stephen Barnett to F. A. Porter contains the following descrip- 
tion: "A certain tract or parcel of land on Roanoke Island, being the 
half of the tract bought by me and Stephen B. Casey of John Etheridge, 
i t  being the tract I now reside on, binding the sound, containing 50 acres, 
more or less, as will appear by the deed of division, 28 July, from 
Stephen B. Casey to me, bounded as follows: Beginning at  the sound, in 
S. A. Baumn's line; thence said line to a post in the line; thence a 
straight line to a certain ditch; thence said ditch, a t  the corner of the 
ditch, to Dalby's line; thence said line to the sound; thence along the 

sound to first station; containing, by estimation, 50 acres, more 
( 25 ) or less. 1 also sell and convey at the same time to the said F. S. 

Procter and his heirs, forever, all my right and title to the marsh 
land adjoining the aforesaid tract, containing, by estimation, 25 acres, 
more or less. I sell and convey to the said Procter and his heirs, forever, 
all my right and title in the balance of the 150 acres held by me and 
Stephen Casey; the whole tract containing 100 acres, more or less, of 
highland and 25 of marsh land." 

The plaintiff resides upon the land included in the first boundary con- 
tained in his deed, the 50-acre tract, and he has no possession outside of 
this boundary, unless the possession of this 50 acres gives him a con- 
structive possession of the other lands claimed by him. He  says in his 
testimony that he has no possession outside of this boundary and does not 
claim to have. But it is claimed for the plaintiff that he meant by this 
that he had not the actual possession-possessio pedis-and it seems to 
us that this construction of his evidence would only be fair to him. 

This act was intended to take the place of chapter 48 of the Code, 
which i t  repeals. I t  is a new mode of processioning land. ' I t  provides 
that the owners of land may have the benefit of this statute; and it pro- 
vides that "occupation" shall constitute sufficient ownership to entitle 
the party to the benefit of this act. We suppose the word "occupation" 
is used in  the sense of possession. To give i t  this meaning is more favor- 
able to the claimant than "occupy." I t  is more comprehensive and in 
conformity with legal parlance. 

There is but one exception presented by the record, and that is to the 
charge of the court upon the first issue, to-wit : 

"Are the lines on the map, beginning a t  blue G, thence to blue F, 
thence to red B, thence to red C, thence to blue G, the true bound- 

( 26 ) ary lines between the lands of the plaintiff and the lands of the 
defendants?" The burden of this issue was upon the plaintiff. 

The court was asked to charge the jury that if they believed all the 
evidence they should find this issue "No." The court gave this instruc- 
tion, and the plaintiff excepted. The boundary designated in the issue 
did not only cover the 50-acre tract, upon which plaintiff resides, but 
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also a large body of land outside of the 50-acre boundary. He had no 
possession of any land outside of the 50-acre boundary, unless i t  be a 
constructive possession arising from the fact that he was in the actual 
possession of the 50-acre boundary. This he could not have, as the 
50-acre tract was separated from the other lands, claimed by the plaintiff, 
by distinct lines and boundaries. Loft in v. Cobb, 46 N.  C., 406. This 
being so, the plaintiff could not maintain his action upon the ground of 
possession. And to entitle him to do so, he must rely upon his title. I n  
this he utterly failed. He showed no title out of the State. He failed to 
connect his title with Barnett and Casey. He failed to show possession 
by himself. or any one else, of the land claimed, outside of the 50-acre 
boundary. Indeed, the descriptions given of the land claimed by the 
plaintiff, outside of the 50-acre tract, are so indefinite, vague and uncer- 
tain as to make them incapable of being located. We therefore fail to 
see error in this ruling of the court, and the judgment must be affirmed. - 

There was some question made as to the costs, and if that question is 
properly before us now, we see no error in this respect, as the plaintiff 
utterly failed to establish his contention, and both issues were found 
against him. 

Affirmed. 

Cited: Will iams v. Hughes, 124 N. C., 3, 5. 

( 27 
LOVEY NICHOLSON v. COMMISSIONERS OF DARE COUNTY. 

Action for Mandamus--Municipal Corporation-Notice Under Section 
757 of the Code-Practice. 

When a judgment has been obtained against a county or other municipal cor- 
poration, it is not necessary that notice as required in certain cases by 
section 757 of the Code should be given before bringing an action for man- 
damus to compel the payment of the judgment. 

MANDAMUS, tried at Spring Term, 1897, of CURRITUCK, before Bryan, 
J., on complaint and demurrer. 

The defendant demurred ore tenus to the complaint, and moved to dis- 
miss the action upon the ground that the complaint did not contain facts 
sufficient to constitute a cause 'of action, in that it did not contain the 
allegations required in section 757 of the Code. The court sustained the 
demurrer and said the action should be dismissed. Before the judgment 
dismissing the same was signed, the plaintiff asked leave to amend, so as 
to embrace the language of section 757 of the Code. The court refused 
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to allow the amendment and signed the judgment sustaining the demur- 
rer and dismissing the action. From this judgment the plaintiff appealed. 

W .  B. Shiw for plaintiff. 
E. F. Aydlett for defendant. 

FUBCHES, J. This is an action of mandamus to enforce the payment 
of a judgment of the County of Currituck against the County of Dare, 
which judgment, the plaintiff alleges in her complaint, has been assigned 
to her, and that she is the owner thereof. These allegations were denied 
by defendant's answer, and this Court has twice held that the plaintiff's 

testimony failed to show that she was the assignee and owner of 
( 28 ) this judgment. S. c., 119 N. C., 20, and 118 N. C., 30. 

But when the case came on for trial at  Spring Term, 1897, the 
defendant abandoned its answer and demurred ore tewus to the com- 
plaint, and assigned as grounds of demurrer that plaintiff had not com- 
plied literally with the terms of section 757 of the Code in  making de- 
mand before bringing suit. And i t  seems, from the authorities cited, 
that this objection would be fatal to the plaintiff's action if i t  is a case 
requiring a demand before bringing suit. The defendant relies on 
Shields v. Durham, 118 N. C., 450, as authority for demurring at  this 
time and in  this way, while the plaintiff cites and relies on Shields v. 
Durham, supra; Sheldon v. Asheville, 119 N. C., 606, and Prisby v. Mar- 
shall, 119 N.  c. ,  570, to sustain her contention that i t  was not necessary 
to make the demand required by section 757 before commencing her 
action. 

The case of Shields v. Durham certainly sustains the contention of the 
defendant as to the time and manner of making this objection to the 
plaintiff's action. But we do not say that it applies to the matter of 
notice in this case. I t  is not necessary that we should do so, as our 
opinion rests upon a different reason. 

The plaintiff alleges that judgment has heretofore been recovered 
against the defendant, and, the defendant being a municipal corporation, 
the judgment of the court could not be enforced by the ordinary execu- 
tion. These facts, being admitted by the demurrer, entitles the plaintiff 
to the writ of mandamus, which writs in such cases are executionarg in 
their nature and purpose. High Ex. Legal Rem. ( 3  Ed.), sees. 365, 365a. 

I t  must be presumed that the notice'required by section 757 of the 
Code was given or waived when the action was brought, upon which 
judgment was recovered againstthe defendant. And there is no greater 

reason for notice to be given before demanding this executionary 
( 29 ) process to enforce the judgment than there would have been for 
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giving notice that the plaintiff was about to have execution issued. The 
demurrer should have been overruled. 

Error. 

Cited: Nicholson v. Comrs., 123 N. C., 15 ; Neal v. Marion, 126 N. C:, 
415 ; Sugg v. Greenville, 169 N. C., 617. 

CLERK'S OFFICE v. COMMISSIONERS O F  CARTERET COUNTY. 

Costs-Appeal in  Criminal Cases-Liability of County for Costs. 

1. Costs, in  this State, are entirely creatures of legislation and do not exist 
without it. 

2. There being no statute authorizing it, the officers of this Court are not 
entitled to collect from a county the costs accruing in this Court on appeal 
in a criminal case when the defendant was allowed to appeal without bond 
and without an order allowing him to appeal in forma pauperis and is 
insolvent. 

RULE on the Commissioners of Carteret to show cause why they 
should not pay the fees claimed by the Attorney General and Clerk of 
the Supreme Court in S. v.  Turner and N o e  and Hassell. Indictments 
against those defendants were found in  Carteret County, but tried in 
JONES County, where they were convicted, and on appeal the judgments 
were affirmed. S. v. Turner, 119 N. C., 841. They gave no undertaking 
on appeal nor certificate of inability to do so, and upon execution the 
sheriff returned, "No property," etc. The question was submitted to this 
Court as to the liability of the county. 

C. L. Abernathy for Commissioners. 

FURCHES, J. This is a rule upon the Commissioners of Carteret to 
show cause why the county should not pay the costs due the 
officers of this Court in three criminal cases where the defendants ( 30 ) 
had been allowed to appeal to this C o ~ ~ r t  without giving bond or 
without any order of the Court allowing them to appeal as paupers, and 
they are insolvent. The rule was granted under the ruling in Clerk's 
Ofice v. Comrs.; 79 N. C., 598, and the conclusion arrived at  in that case 
seems to justify the rule in  this case. I t  is distinctly held in  Clerk's 
Ofice v .  Comrs., 79 N. C., 598, that section 739 of the Code, giving half 
fees in certain cases, did not apply to fees due this office; and the Court 
concluded from this fact that the officers of this Court were entitled to 
full fees against the county. But this conclusion seems to be a non 
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sequi tur .  The conclusion mould have been justified if the officers of this 
Court  had  been entitled to these fees as against the county, before the 
enactment of the lam contained in  section 739. But  this does not seem 
t o  haae been the case, and we find no legislation to justify the conclusion 
arrived a t  i n  C l e ~ h ' s  Of ice  c. Comrs., supra. It has been frequently held 
by this Court that  costs, i n  this State, are entirely creatures of legisla- 
tion, and without this they do not exist. G u i l f o d  v.  Cornrs., 120 N.  C., 
23;  S. v. l l fassey, 104 N .  C., 877; X e r r i m o n  v. Comrs., 106 N. C., 369; 
S. v. Shu,fler,  119 N. @., 867. This being so, and there being no statute 
authorizing the officers of this Court to collect these costs out of the 
respondents, the rule must be discharged. 

Rule discharged. 

Ci ted:  S, v. Hicks ,  124 N .  C., 838; Patterson u.  Rarnsey, 136 X. C., 
563 ; LaRoyue  v. Kennedy ,  I61  K. C., 461. 

( 3 1  
P. C. CREEKMORE ET AL II. W. M. B d X T E R  ET AL. 

A c t i o n  t o  Recover Land-Mortgage b y  Lunatic-Dealings W i t h  Luna-  
t ic  or Person R o n  Compos Xentis-Fraud in Law-Trial-Issues. 

1. Idiots, lunatics and persons otherwise n o n  conrpos nrentis, being incompe- 
tent to enter into any valid contract, every person who deals with them, 
knowing their incapacity, is deemed to perpetrate fraud upon them and 
their rights, and equity mill set aside such contracts upon the ground of 
such fraud, charging the lunatic with o n l ~  such benefits as he actually 
received from the transaction. 

2. Where, in the trial of an action to recover land which had been sold under 
a mortgage executed by a person alleged to be n o n  compos ment i s ,  the jury 
found that the mortgagor was a lunatic a t  the time of the transaction and 
that the mortgagee had knowledge of the incapacity of the grantor, an 
additional findinq, in response to an issue submitted a t  the request of the 
defendant, that no actual fraud mas practiced by the mortgagee upon the 
mortgagor was not inconsistent with the other findings, no actual fraud 
having been charged in the pleadings. 

A C T I ~ X  for the recovery of land, tried before B r y a n ,  J., and a jury, a t  
Spr ing  Term, 1897, of C A ~ D E K .  

There was judgment for  the plaintiff on the verdict set out in the 
opinion of the court, and defendants appealed. 

G. W .  W a r d  for appellant.  
E. F .  A y d l e t t  for appellee. 
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DOUGLAS, J. This is an action brought by the plaintiffs to recover 
land belonging to their ancestor, John 0. Kelly, and sold under a mort- 
gage alleged to have been executed by him, if at all, while insane, his 
insanity being then known to the mortgagee. By successive sales, the 
land came into the possession of the mortgagee, 0. F. Baxter, and upon 
his death descended to the present defendants. The following issues 
were submitted to the jury and answered: 

1. Was John 0. Kelly competent to make a deed at  the time he 
executed the mortgage mentioned in the answer? Answer: No. ( 32 ) 

2. Did Baxter have knowledge of the mental incapacity of 
Kelly at  the time of the execution of said mortgages? Answer: Yes. 

3. Was any fraud or undue influence practiced upon Kelly by Baxter 
in  the execution of the mortgages mentioned in the pleadings? An- 
SIT-er : No. 

4. Are the plaintiffs the owners of the land described in the complaint? 
Answer: Yes. 

5. Are the defendants in the mongful possession of the same? An- 
swer: Yes. 

6. What is the annual rental ~yalue of the same, and damages? An- 
swer: Annual rental value, $40; damages, $150. 

7. Was Kelly benefited by the transaction with Baxter? i2nswer: 
Yes. 

8. To what amount ? Answer : $15. 
The defendants tendered the third issue, which mas excepted to bp the 

plaintiffs. The answer to said issue was, at the request of the defend- 
ants, directed by the court. I t  is now contended that the answer to this 
issue, so directed by the court, contradicts the first and second issues 
answered by the jury of their own volition, and that therefore the ver- 
dict as a whole is insensible. The court below did not think so, nor do 
we. The first two issues found facts ~ ~ h i c h  constitute fraud in law. No 
other kind of fraud was charged in the pleadings; and the third issue, 
referring to actual fraud in fact, is neither necessary nor contradictory. 
I t  cannot be doubted that any one dealing with an insane person, know- 
ing his insanity, deals with him at his own peril. 

The law is well settled in this State that the deed of an insane person 
is voidable. but not absolutely roid. Riggan v. Green, 80 N.  C., 236, 
citing 2 Blackstone, 295, and 2 Kent Corn., 451, and cited and approved 
in  Britain v. Xull, 99 N. C., 483; Ellington v. Ellington, 103 
AT. C., 54; Odom v. Ridclick, 104 i\'. C., 515. This doctrine is ( 33 ) 
generally held by modern authorities. 1 A. and E. Enc., 146, 
note and cases cited. The rule as laid down in C a w  v. Holliday, 21 
N.  C., 344, is as follows : "The lunatic has no legal capacity to contract, 
yet a court of equity will not interfere where the lunatic has actually had 
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the benefit of the property of the defendant, if the contract was made in 
good faith, wi thout  knowledge of the lunacy or incapacity, and where no 
advantage has been taken of the situation of the party." 

The Court, in Riggan v .  Gi'reen, supra, says: "Courts of equity ever 
watch with a jealous care every contract made with persons non  compos 
mentis ,  and always interfere to set aside their contracts, however solemn, 
in all cases of fraud or where the contract or act is not seen to be just in 
itself or for the benefit of such person; but where a purchase is made i n  
good faith, ~ o i t h o u t  knowledge of the  incapacity, and no advantage is  
taken, for a full consideration, and that consideration goes manifestly 
to the benefit of the lunatic, courts of equity will not interfere there- 
with," citing 1 Story Eq., sees. 227 and 228; I Chitty Contract, 191 ;  
i l lalton v. Camroux ,  2 Exc., 487. 

"The ground upon which courts of equity now interfere to set aside 
the contracts and other acts, however solemn, of persons who are idiots, 
lunatics and otherwise n o n  compos mentis  is fraud. Such persons being 
incapable in point of capacity to enter into any valid contract or to do 
any valid act, every person dealing with them, knowing their incapacity, 
is deemed to perpetrate a meditated fraud upon them and their rights." 
Story Eq. Jur., sec. 227; Adams' Eq., 183; O d o m  v. Riddick,  supra. 
Courts of equity always protect innocent purchasers, as far  as possible, 
and ordinarily place the parties back in statu quo when it can be done 

without injury to either; but if any one contracts with a lunatic, 
( 34 ) knowing his insanity, he must bear alone whatever loss arises 

from the transaction. The lunatic in such cases can be charged 
only with such benefits as he actually received. 

I n  this case the jury found that Kelly was, at  the time of their execu- 
tion, incompetent to make the mortgages in  question; that the mortgagee, 
Baxter, then knew that fact, and that Kelly was benefited by the said 
transaction to the amount of $15. This amount was allowed by the 
court to the defendants as an offset, and me see nothing of which they 
can comp1;lin. Their exceptions to the coniputation of rents and meas- 
ure of damages in the judgment cannot be sustained, as the facts upon 
which they rely do not appear in the record and are denied by the oppos- 
ing counsel. 

Affirmed. 

Cited:  Godzvin v. Parker,  152 N.  C., 674, 675; Ipoclc zs. R. R., 158 
1;. C., 450. 
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Trial  -Euide~zce -Witness -Tratzsactions Between S e a r  Relatives - 
Deed, Alteration o f ,  After Signing, W i t h  Consent of Parties-Burden 
of Proof. 

1. While transactions between near relatives, no one else being present, are 
suspicious and the testimony of one of the parties thereto should he care- 
fully scrutinized. yet if the testimony he of such a nature as to convince 
the jury of its truth, it is entitled to as much weight as that of any other 
witness. 

2. An alteration in or addition to a deed, such as filling up blanks therein, 
made by consent of the parties thereto, does not invalidate the instrument. 

3. I11 such case the burden of showing the grantor's co~lsent is upon the 
grantee. 

&TION by the plaintiffs, as trustees of C. F .  Futrell, against the 
defendant, as sheriff, and others, for damages for the wrongful seizure 
of a stock of goods, tried before Graham, J. ,  at Spring Term, 
1896, of NORTHAMPTON. ( 35 

From a judgment against the defendant for $1,109 damages 
they appealed. 

MucRae d Day for plaidif f .  
R .  B. Peebles for defendants 

FAIRCLOTH, C. J. We will reserve the first exception at present. The 
other exceptions to the evidence are untenable. 

His  Honor charged the jury that "Transactions between mere rela- 
tives, no one eke being present, are always viewed with suspicion, and 
their evidence must be received with many grains of allowance ; but if it 
is of such a nature as to carry conviction to your minds that said wit- 
nesses are telling the truth, then it is entitled to as much weight as that 
of any other witness." This charge is not only according to the prece- 
dents and authorities, but is founded in reason, and the defendants' 
exception must be overruled. 

An argument was made that the deed was incompetent evidence be- 
cause i t  was probated before the trustee, who was a justice of the peace. 
The record fails to show such to be the fact. 

The first and main exception was to the introduction of the deed of 
C. F. Futrell to Martin & Flythe, as trustees for the makers, creditors. 
The deed was signed and sealed and given to Martin, with instructions 
to take i t  to the town of Jackson, employ an attorney, agree on his 
charges, insert the same in the deed and have i t  recorded, which was 
done, the insertion being, "S. J. Calvert, attorney, of Jackson, N. C., for 
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professional services, $50." The objection was that i t  was not C. E. 
Futrell's deed, because of said addition after he had signed and sealed it, 
and made in his absence. 

When a deed has been signed and delivered, and a stranger, without 
consent of the grantor and grantee, makes additions, interlineations or 

erasures and the like, quite a number of questioiis are presented, 
( 36 ) and some of them were argued before us. These questions do not 

arise, because the inserted words were filled in with the consent 
of the grantor and grantee and by direction of the grantor. So the blank 
in the deed was filled by consent of the parties and does not affect or 
invalidate the deed in other respects. The bnrden of showing the 
grantor's consent is upon the grantee. Havens  v .  Osborne, 36 X. J .  Eq., 
426. "If the alteration is made by consent of parties, such as filling up 
the blanks or the like, i t  is ralid." 1 Greenleaf Ev. (14 Ed.), see. 568a; 
19 Johns, 396; Collins v. Collins, 24 Am. Rep., 639; 2 A. and E. Enc. 
(2 Ed.), 205. 

The principle is subject to the distinction beheen matters inserted 
which are material and those which are not essential to the operation of  
the instrument, for if it be deficient in some material part when executed, 
so as to be incapable of operation at  all, it could not afterwards become 
a deed by being completed and delivered by a stranger, in the absence of 
the party who executed it, and unauthorized by an instrument under seal. 
illch'ee ?;. Hicks ,  13 N.  C., 379. But when an alteration or addition is 
made by consent, i t  gives full effect to the intention of the parties, with- 
out the violation of any rule of law. H u d s o n  v. Reve t t ,  5 Bing., 363. 

I n  the present case, at  the time the deed was signed and sealed, the 
blank left and subsequently filled in by consent was not essential to the 
operation of the deed as it then stood. The principle of this decision is 
recognized by this Court in  N u m p h r e y s  v. Finch,  97 IT. C., 303, and 
Cheek v .  ATall, 112 N. C., 370. The deed was competent evidence, and 
the judgment is 

Affirmed. 

Ci ted:  M a r t i n  v. Bulffaloe, 128 N.  C., 309; W i c k e r  v .  Jones,  159 
N. C., 111. 

( 37 
U P P E R  APPOMATTOX COMPANY v. TV. H. GUFFALOE ET AL: 

Act ion  o n  Constable's B o n d  for Escape-Void Process-Ezecution- 
T o w n  Constable-Practice-Error Apparent  o n  Record.  

1. This Court is bound to correct errors that appear on the face of the record, 
on appeal, whether they were excepted to below or not. 

62 



K. C.] SEPTEMBER TERM, 1897. 

2.  A town or city constable cannot execute process outside of his town or city 
unless such process is directed to him in the name of the office he holds- 
that  is, a s  constable of his town or city. ' 

3. A constable is not liable on his official bond for the release of a prisoner 
arrested by him on void process. 

ACTION on the official bond of defendant, as constable of the town of 
Jackson, for damages for the release of a defendant in his custody under . 
an execution against the prisoner, tried before B r y a n ,  J., at October 
Term, 1896, of NORTHAMPTON, on a case agreed, the essential facts of 
-cvhich appear in the opinion of the Court. 

There was judgment for the defendant, and plaintiff appealed. 

R. B. Peebles for plaintif f .  
X a c R a e  Le. D a y  for defendants .  

MOKTGOMERY, J .  The plaintiff's counsel contended that the Court 
could not consider the objeition argued here, because it was not taken 
below; that the officer who executed the final process in his hands by 
arresting the defendant in the execution was constable of the town of 
Jackson, and that he made the arrest in  Garysburg, 12 miles from Jack- 
son, the process not having been directed to him as constable of the town 
of Jackson. The contention is not sustained. 

Errors that do not appear in the record proper must be excepted to 
in  the court below in the proper manner and at  the proper time, if i t  is 
desired that they shall be reviewed here; but this Court is bound to take 
notice of and to correct errors that appear on the face of the 
record. T h o r n t o n  c .  E r a d y ,  100 N .  C., 38. The matter is before ( 38 ) 
the Court on a case agreed, and the whole of that paper is an 
essential part of the record, as much so as the judgment which is pro- 
nounced upon it. I n  the case agreed i t  appears that the execution under 
which the defendant was proceeding was directed "To any constable or 
other lawful officer-greeting," and not to the constable of the town of 
Jackson; that he arrested the defendant in the execution in  Garysburg, 
12 miles from Jackson. I n  Dacis  v. Sanderl in ,  119 K. C., 84, the Court 
decided that ('To authorize a town or city constable to execute pyocess 
outside of his town or city, the process must be directed to him in that 
capacity. I t  is not necessary that the process should be directed to him 
in his individual name as town or city constable, but i t  must be directed 
to him in the name of the office he holds-that is, as constable of a cer- 
tain city or town." I n  the case before us  the defendant was not author- 
ized to execute the process, the execution under which he was acting, and 
is therefore not liable to the plaintiff or to any one else for releasing the . 
defendant. 

Affirmed. 
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Cited:  Westbrook r s .  I l i cks ,  post, 132; i l furray v. Xoutherland, 1% 
K'. C., 176; Wilson  v. Lumber Co., 131 N. C., 164; Cressler v. A s h e ~ i l l e ,  
138 N. C., 484; Ullery c. Guthrie, 148 K. C., 419. 

Action to Recocer Land-Sale of Land for Taxes-dutlzority of Xheriff 
to  Enforce Lien for Taxes-Tan: List-Sheriif's Deed for Taxes-List- 
ing  and Assessment of Property  for Taxat ion-Presunzpt io~~.  

1. The only authority giren to a sherid or t n s  collector to inforce the lien 011 

land for taxes is the tax list, ~ i t h  the order of the clerk to the sheriff to 
collect indorsed thereon. The tax collector can sell or distrain for taxes 
due orlly in cases where the property actually appears on the tax liqts and 
has been duly assessed. 

2. Khere  real estate was not listed for taxation, an order given the tax col- 
lector by the county commis~ioners to list i t  and collect the same slnounts 
a s  in former years invested him with no authority under the act to pro- 
ceed to a sale, nor was he empowered to collect by sale or compulsion by 
an order of the board of commissioriers nllowing a party without title to 
list the land. 

3. Evidence that  land sold for taxes had never been listed or assessed rebuts 
the presumptioil raised by section, 72 Laws 1889, that a sheriff's deed 
shows a proper listing and assessment. 

( 39 ) ACTION for the recol-ery of land, tried on the usual issues in 
ejectment, before Bryan ,  J., and a jury, at August Term, 1897, 

of NORTH~MPTON. 
The plaintiff claimed title to the land described, by virtue of a sale 

for taxes by J. H. Whitehead, tax collector for Seaboard Township, in  
Nay, 1891, for taxes alleged to be due thereon for the year 1890 by 
Etheridge & Brooks, and introduced the tax collector's deed, dated 
5 October, 1892, which was admitted under objection. 

The defendant offered deed from Etheridge & Brooks to J. T. Griffin 
and others, trustees, dated 25 October, 1889; then a deed from J. T. 
Griffin and others, trustees, to R. C. Marshall, trustee, for himself and 
others, dated 6 September, 1890, and filed for registration and registered 
13 April, 1894, thirty-one days after this action was commenced. I t  was 

admitted that both of said deeds covered the locus in quo. 
( 42 ) Verdict for plaintiff, and from the judgment thereon the de- 

fendants appealed. 

R. 0. B u r t o n  for plaintiff. 
MacRae & Day for defendants. 
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MONTGOMERY, J. This is an action for the possession of a tract of 
land, the plaintiff claiming title under a certain deed, executed to him 
on 4 May, 1891, by the tax collector of Seaboard Township. The sale 
under which the deed was made was for taxes alleged to hal-e been 
assessed and due upon the land for the year 1890. 

When the first appeal was heard by this Court, at its February Term, 
1896, the only question presented for our decision was, whether a sheriff's 
or a tax collector" deed, made under sale of land for taxes where the 
land was listed in the name of a person not its owner, was p ~ i m a  facie 
evidence of title. As the case was then constituted, i t  appeared that the 
property had been actually listed on the tax list in the names of Ethe- 
ridge & Brooks, persons not the owners. On the first trial his Honor held 
that the tax collector's deed passed no title to the purchaser, and the jury 
were instructed to answer the issue as to whether the plaintiff was the 
owner of the land and entitled t,o possession, "No." This was held to be 
error, and the case was sent back for a new trial. 

After the decision of the Court, the answer was amended, and it was 
then averred by the defendants that the tract of land described in the 
complaint had never been listed for taxation in  1890, and that at the 
time the sale was made the tax list did not contain the land nor 
show that it had been listed, either by these defendants or any ( 43 ) 
other person. On the last trial i t  appeared from the testimony of 
the officer who made the sale that the copy of the tax list for 1890 given 
to him by the clerk of the board of county commissioners, and under 
which he proceeded to make the sale, did not contain the tract of land, 
and that i t  was not listed for taxation on the tax list by any person in 
that year. I t  was admitted in the argument here by plaintiff's counsel 
that the tract of land was not actually listed for taxation on the lists of 
1890; but i t  was insisted that the officer, nevertheless, was empowered to 
sell the land by virtue of an instruction given him by the commissioners 
to list i t  and to collect same amounts which he had collected in  preceding 
years, and also by virtue of an order made by the county commissioners 
a t  their January meeting, 1891, which is in  the following words: "It is 
ordered by the board, that Mrs. ................. be allowed to list 195 acres of 
land, valued at  $1,000; also that Etheridge & Brooks be allowed to list 
350 acres of land, ralued at  $2,000." I t  was also argued here that the 
tax collector was authorized and empowered to make the sale of the land, 
even though it had not been listed, under the provisions of section 33 of 
the act, which declares "That the taxes assessed on real property shall be 
a lien thereon from and including the first day of June in the year in 
which they are levied, until the same are paid." 

The last position is clearly untenable. The lien created by section 33 
of the act must be enforced according to law, and nowhere is the tax col- 
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lector authorized to enforce the lien of his own motion. The authority 
of the sheriff or tax collector to collect the taxes is given to him in a 
precise and particular manner in section 32 of the act, in the following 
words: "The clerk shall indorse on the copies (of the tax list) given to 

the sheriff an order to collect the taxes therein mentioned, and 
( 44 ) such order shall have the force and effect of a judgment and 

execution against the property of the person charged in  such list." 
I t  is then the tax list, with the order of the clerk to the sheriff to collect 
indorsed thereon, which is the sheriff's authority to collect, by distraint 
or otherwise. S. v. JlcIntosh, 31 N. C., 307; 8. v. Woodside, 30 N. C., 
104. I f  i t  should be conceded (which we do not) that, since the decisions 
in the last-named cases, the law has been changed, so as to raise a pre- 
sumption that the clerk had done his duty and had indorsed on the tax 
list the order for collection when he delivered the list to the sheriff, yet 
still the lists themselves must be in the hands of the sheriff before he can 
collect the taxes by compulsion or sale. 

His Honor, when he instructed the jury to find the issues ('Yes," if 
they believed the testimony, must have had reference to the testimony of 
the tax collector himself in reference to the verbal instructions which he  
had receired from the commissioners, and to the order of the commis- 
sioners at  their January meeting, 1891, in which Etheridge & Brooks 
were allowed to list the land. His  Honor must have considered these 
facts, if believed by the jury, to constitute in law a listing and assess- 
ment of the property. I n  this there was error. I t  is true that, under 
section 72 of the act, deeds made by the sheriff in cases of the sale of 
land for taxes are presumptive evidence in suits in relation to the pur- 
chase at  such sales, that the property had been listed and assessed: bat  
we do not wish to make any ruling by inference of law in the constrr~c- 
tion of this statute. We take these words, "listed and assessed," in  their 
natural sense and meaning-that is, that they require the property sold 
to actually appear on the tax list, and that the taxes shall be assessed 
upon such listing by the competent legal authorities. The tax collector 

can sell or distrain for taxes due only in cases where the property 
( 45 ) actually appears on the tax list and has been duly assessed. 

I n  this very case it is almost certain that there was a mistake 
about the entry permitting Etheridge & Brooks to list the property, for 
they did not list i t ;  and i t  appears from the proof that they had con- 
reyed the same by deed of 25 October, 1889, to Griffin, Olds & Jenkins. 
But this is an immaterial point and is only meant to point out the dan- 
ger in the way if the court should receive such entries and such testimony 
as any evidence whatever of the actual listing and assessment of the 
property. His  Honor should have instructed the jury that, if they be- 
lieved the testimony, they should find the issues, (1) I s  plaintiff the 
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owner of t h e  l and  described i n  t h e  complaint ? T o "  ; and  (2 )  D o  de- 
fendants  unlawful ly detain sa id  l and  f r o m  plaint i f f?  "KO"; f o r  i f  t h e  
evidence was  true, t h e  property h a d  not  been listed a n d  assessed, a n d  
t h a t  t h e  presumption i n  favor  of t h e  deed h a d  been rebutted. T h e  de- 
fendants  h a d  already introduced competent testimony going t o  show 
tha t ,  a t  t h e  t ime  of t h e  sale, t h e  t i t le  t o  t h e  property was ei ther  i n  them- 
selves o r  i n  Griffin, Olds & Jenkins,  under  whom they claim by deed, 
made  6 September, 1890, and  registered 1 Apri l ,  1894, a few days  a f te r  
t h e  commencement of th i s  s u i t ;  t h a t  a l l  t h e  taxes accruing since t h e  sale 
h a d  been pa id  b y  the  defendants, a n d  t h a t  those f o r  t h e  year  1890 (which 
t h e  defendants  pa id  dur ing  t h e  t r i a l  to  t h e  county t reasurer)  the  defend- 
a n t s  h a d  theretofore, i n  1891, offered to  p a y  t o  t h e  plaintiff, w i t h  all  
costs a n d  t h e  interest required by  l a w  i n  such cases, which the  plaintiff 
refused t o  receive. 

E r r o r .  

Cited:  W i l c o z  v. Leach, 123 IT. C., 76. 

J. W. STEWA4RT v. MACON BRYAK. 
( 46 

Practice-Judgment by  Defaul t  Final-Charge of Fraud-lmprison- 
m e n t  for Debt. 

1. A court has no right to enter a final judgment by default on the charge of 
fraud and embezzlement for collecting and approgriatillg money received 
on collaterals, where the defendant makes no apyearance or defense, but 
only a judgment by default and inquiry, if requested by the plaintiff. 

2. Where a complaint in an action set up two causes of action, one for indebt- 
edness due on a note and the other for fraudulent conversion of money, 
and judgment by default was entered, the presumption is that the judg- 
ment was rendered on the note, as  was right, and not on the charge of 
fraud, which the court had no right to do. 

3. I n  such case the judgment is final on the note, and the cause is not retained 
on the docket for further action. 

4. Imprisonment for debt being prohibited by the Constitution, a defendant 
cannot be arrested upon a judgment on a note. 

5. When the complaint in an action set up two causes of action, one for indebt- 
edness clue on a note, and the other for fraud in the embezzlement of the  
proceeds of collaterals ,deposited as  security for the note, and, in default 
of appearance and defense, judgment was renderec? on the note, but not on 
the charge of fraud, the plaintiff was not entitled to an order of arrest  
under sections 291 and 447 of the Code as  amended by chapter 541, Laws 
1891, since there is no action pending wherein the allegation of fraud i n  
the complaint. used a s  an affidavit, could authorize a warrant of arrest. 
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HABEAS CORPUS, heard before B r y a n ,  J., at chambers in  New Bern, on 
8 June, 1897. The writ was denied, and defendant appealed. 

Clark & G u i o n  for p l a i n t i f .  
TV. D. X c I c e r  for defendant .  

FURCHES, J. Plaintiff instituted an action against the defendant, re- 
turnable to May Term, 1896, of Craven. I n  the first paragraph of his 

complaint he alleges that, on 6 March, 1891, the defendant exe- 
( 47 ) cuted his note to plaintiff for $905.60, to be due on 1 November of 

that year. 
I n  the second paragraph of his complaint he alleges that defendant 

assigned and delivered to plaintiff certain notes and mortgages as col- 
lateral security to secure said note. 

I n  his third paragraph he alleges that there still remains due and 
unpaid on said note the sum of $283.90. 

I n  his fdurth paragraph the plaintiff alleges that defendant has col- 
lected the collaterals, m~hich he agreed to collect and pay over to the 
plaintiff, and now refuses to pay the money so collected on said collat- 
erals to the plaintiff; but has approprisated the same to his own use and 
benefit. 

I n  his fifth paragraph he alleges that the money so collected by the 
defendant amounts to the sum of $283.90. This complaint was verified. 
Wherefore, plaintiff prays that he may recover damages for the wrong- 
ful conrersion of this fund by the defendant. A summons was duly 
served on the defendant, returnable to N a y  Term, but he failed to 
appear, and made no defense to the plaintiff's action, and judgment  as 
taken by default. 

This complaint states two causes of actioa-one npoll the note and the 
other for the embezzlement in using and appropriating to his own use 
the trust funds, the money he had collected on the collaterals placed in 
his hands for collection by the plaintiff. 

This judgment seems to be a final judgment "for the sum of $283.90 
and costs of this action, to be taxed by the clerk, which sum to bear 
interest from 6 March, 1891, at the rate of 8 per cent, until paid." 

The court had the right to enter a final judgment on the note, the 
cause of action stated in the first and third paragraphs of the complaint. 
Code, see. 385. But the court had no right to enter a final judgment on 
the charge of fraud and embezzlement for collecting and appropriating 

the money received on the collaterals, charged in  second, fourth 
( 48 ) and fifth paragraphs of the complaint. And the presumption is 

that he entered judgment upon the cause of action-the note--as 
he had the right to do, and not on the charge of fraud, which he had no 
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right to do. Code, see. 386. But the judgment shows i t  was entered on 
the allegations in  the first and third counts-the note, as it is to draw 
interest at  the rate of 8 per cent from 6 March, 1891, until paid, this 
being the date of the note. I t  is a final judgment, as i t  is for the debt, 
also for costs of actiou (Freeman on Judgments, 16),  and it is not re- 
tained on the docket for any further action. 

I t  seems that the judge, after pronouncing judgment, but on the same 
paper and eyer the same signature, proceeds to find (as he says) from 
the complaint the matters alleged in the second, fourth and fifth para- 
graphs of the complaint. But he proliounces no judgment on these find- 
ings. H e  had no right to find these facts nor to pronounce any judgment 
upon his findings. H e  had the right to give the plaintiff a judgment by 
default and inquiry, if this had been asked for;  but this mas not asked 
for, and no such judgment was taken. 

I t  was contended on the argument that if the judge had no right to 
find the facts as to fraud, nor to pronounce a final judgment, still, if he 
did so, and the defendant did not appeal, i t  would be an irregular and 
not a void judgment; and not being a void judgment, the defendant 
could not attack i t  in  this collateral way. This proposition as to col- 
lateral attack is correct, if it is an irregular and not a void judgment, as 
it should then be by motion in the cause. P a r k e r  v. Bledsoe, 87 X. C., 
221; Code, secs. 295, 342, 345. I n  this case we see that the judgment is 
regular as to the indebtedness on the note, and that there is no judgment 
whaterer upon the other cause of action stated in the complaint. 

I t  is too plain to argue that the defendant cannot be arrested ( 49 ) 
upon the judgment on the note. Constitution, Art. I, see. 1 6 ;  
Code, secs. 290 and 291. I t  is equally plain that he cannot be arrested, 
in this action, on the cause of action stated in the charge of fraud, for 
the reason that there is no judgment. But, under Peebles v. Footc ,  83 
N. C., 102, and chapter 541, Laws 1891, amending Code, see. 447, we 
would hold that the defendant might be arrested upon this judgment by 
default final on the note and the allegations of fraud in the complaint, if 
these allegations did not themsel~es constitute an independent cause of 
action. I n  Peebles  2.. Foote  there was but one cause of action-the debt. 
The fact that Foote was concealing his property, or was about to leave 
the State, was no cause of action by Peebles against him, but only affect- 
ing Peebles' means of enforcing his judgment. I n  this case the fact that 
the defendant embezzled the property of the plaintiff does not lessen his 
ability to pay nor the plaintiff's means of enforcing his judgment. But 
if the plaintiff should recover against the defendant upon the charge of 
fraudulent appropriation of plaintiff's property, that would be an inde- 
pendent judgment, and the satisfaction of this judgment would not be ,I 
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discharge of the other. This seems to distinguish this case from Peebl~js 
v. Foote, construing section 447, as amended. 

This case is very different from Preiss v. Cohen, 117 N.  C., 54. In  
that case, issues were joined by the denials in the defendant's answer. 
I n  this case, there was no answer-no denial-and therefore no joinder 
of issues, and the plaintiff allowed that cause of action, founded on 
fraud, to abate; and while the plaintiff cannot have the defendant 
arrested on this judgment, for the reasons given, nor upon the complaint 

filed in this action, because the action for the fraud has abated or 
( 50 ) in some way gone off the docket and is not now pending, so as to 

have a warrant of arrest before judgment, yet, whether the plain- 
tiff cannot commence another action upon the fraud and have the de- 
fendant arrested, is not a question before us now. 

As there was no judgment on the allegations of fraud, and no action 
pending in  which the allegations of fraud in the complaint, used as an 
affidavit, could authorize a warrant of arrest to issue, our opinion is that 
the defendant was illegally arrested. 

I t  will not do to carry the doctrine of Peebles v. Foote under section 
447 of the Code, as amended by the act of 1891, to the extent contended 
for in  the argument for plaintiff-that, because there is an allegation in  
the complaint, this fact entitles the plaintiff to an execution against the 
body of the defendant, whether the plaintiff recovered a judgment 
against the defendant or not. To sustain this position would be in effect 
to nullify the Constitution. 

The plaintiff has stated two causes of action-one on a note and the 
other for embezzlement. We will suppose a trial had taken place and 
plaintiff recovered on the note, but failed on the count for embezzlemont. 
Could it be contended that he would be entitled to an execution against 
the body of the defendant, and to imprison him? I f  the contention of 
the plaintiff is true, why not, as fraud is alleged in the complaint? 

As we find no legal authority for the arrest of defendant, he is entitled 
to relief by habeas corpus proceeding. Claflin v. Underwood, 75 IT. C., 
485. The defendant is entitled to his discharge. 

Error. 

Cited: Bryan v. Stewart, 123 N. C., 94; Junge v. Maex-night, 135 
N.  C., 109; Scott v. Life Assn., 137 N.  C., 524, 527; Ledford v. Emer- 
son, 143 N.  C., 533; Currie v. Mining Co., 157 N. C., 220; Graves v. 
Cameron, 161 N.  C., 550; Turlington v .  Amam, 163 N. C., 560. 
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LOVITT HINES ET AL. V. F. P. OUTLAW AND WIFE. 
' ( 5 1 )  

A c t i o n  t o  Foreclose iVortgage-illortgagor and Mortgagee, Dealings 
Between-Presumption of Fraud-Burden of Proo f .  

1. When a transaction between parties occupying a fiduciary relation, such as 
mortgasor and mortgagee, is impeached, there is a presumption of fraud, 
and the burden of proving the dealings to have been fair, bona fide and 
without undue influence arising out of such relation, rests upon the party 
occupying the position of advantage. 

2. Where a lessor of land mortgaged it to the lessee, who surrendered it upon 
the determination of the lease, without having cultivated and improved it, 
as required by the lease, and the lessor made no claim for damages at  the 
time, but, in an action for  the foreclosure of the mortgage, set up such 
damages as a counterclaim: X e l d ,  that a presumption of undue influence 
arose from the relation of mortgagor and mortgagee, which put upon the 
mortgagee the burden of proving that the land was accepted at the end of 
the lease as a compliance with its terms, and that no undue influence, 
arising out of the fiduciary relation, was used to iilduce such acceptance. 

ACTION for the foreclosure of a mortgage, tried before Timberlake,  J., 
and a jury, at  Spring Term, 1897, of CRAVEE. 

There was a verdict for the plaintiff, and from the judgment thereon 
the defendants appealed, assigning as error the refusal of an instruction 
specially prayed for, which is set out in the opinion of the Court. 

Clark  d2 G u i o n  for plaintif fs.  
S i m m o n s  & W a r d  for defendants.  

FAIRCLOTH, C. J. On 25 April, 1889, the defendants leased 100 acres 
of land to plaintiff for f i ~ e  years from 1 January, 1890, with stipulations 
that plaintiff should ditch, fence and otherwise improve said land. On 
6 Nay, 1889, the defendants borrowed money from plaintiff and secured 
the same by note and mortgage on certain lands, including said 
100 acres, due and payable I January, 1895, and on 14 October, ( 52 ) 
1895, the plaintiff instituted this action for judgment and fore- 
closure of the mortgage, alleging nonpayment, etc. 

The defeiidants answer and acknowledge the execution of the lease and 
mortgage, 2nd say that plaintiff would not take the mortgage unless the 
lease was first made, and arer that the two transactions were one agree- 
ment, in substance. They also set up a counterclaim in their answer for 
damages by reason of the plaintiff's failure to perform the express stipu- 
lations in the lease. The plaintiff answers this counterclaim and avers 
that if the stipulations were not literally performed when the defend- 
ants resumed possession of thc leased land, on or about 1 January, 1895, 
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they expressed themselves satisfied with the then condition of the leased 
land and waived all claim for damages in that respect The defendants 
denied such acquiescence and waiver, and in their supplemental answer 
say that any seeming acquiescence and acceptance were not a voluntary 
act, but was due to the fact that they, as mortgagors, were not free 
agents, but were under the power of the plaintiff as mortgagee. The 
issues mere : 
-1. Did the plaintiff Lovitt Hines perform the conditions and stipula- 

t i o n  named in  the lease ? Answer : "NG." 
2. Did the defendants accept the land as described in the lease at the 

end of the term, admitting the conditions to be as required by the c o ~ -  
enants contained in the lease? Answer: '(Yes." 

Each party offered evidence in support of their respectire contentions. 
At the close of the evidence the defendant asked the court to charge the 
jury: "That if they should find that when the land mas surrendered on 
1 January, 1895, i t  was not actually in the condition required by the 
lease, then, under the facts as testified to by plaintiff Outlaw, and the 

admitted relations of the parties, they should find that defendant 
( 53 ) did not accept the land as a compliance with the contract, unless 

they should be further satisfied by a preponderance of the evi- 
dence that the defendant in such acceptance acted freely and uoluntarily, 
without fear of oppression from the plaintiffs, and acted substantially as 
he would if he had not been the mortgagor of plaintiff," which mas re- 
fused. These facts show clearly a case of "fiduciary relations," as 
pointed out in  the following cases, in which it is also held that the plain- 
tiff must take the burden of proving that the impeached transaction mas 
fair, bona ficle and without undue influence arising out of the  relation^ 
of the parties. Whitehead .I;. Hellen, 76 N. C., 99;  Lee v. Pearce, 68 
N.  C., 76. Bigelow on Fraud, page 260, says that "Out of these rela- 
tions, including mortgagor and mortgagee, a presumption of fraud 
arises, in dealings between the parties, because of the undue advantage 
which the situation itself gives to one over the other." I t  seems due to 
good faith that such a presumption should arise where confidence is 
reposed and the property interest of one is comniitted to another. Hence 
the reason of the rule that all such dealings should be explained by a 
preponderance of proof by the party occupying the position of advan- 
tage. 

The above is the rule followed by this Court, without exception, since 
the above cases were decided. The prayer of the defendant above quoted 
sought the benefit of the above propositions and should have been given, 
in substance, and me do not find i t  in any part of the charge of his Honor. 

Several other questions of some interest were argued in this Court, but 
?" 
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as we must reverse the judgment, to the end that a new trial may be had, 
those questions may cease to be important, and we will not now consider 
them. 

During the argument here plaintiff's counsel consented that the judg- 
ment might be reformed, so as to leave no personal judgment against 
E. G. Outlaw. 

Error. 

( 54 4) 
J. R. GARY CO. r. R. E'ALLEGOOD. 

Practice-Jurisdiction-Coyam N o n  Judice-Consent of Parties.  

1. An objection to the jurisdiction can be made at any stage of a proceeding. 
2. Consent of parties cannot give jurisdiction where it does not attach under 

the Constitution and la-ws. 
8. d justice of the peace has no jurisdiction to direct the application, by a 

sheriK, of the proceeds of an executioil issued by another justice of the 
peace upon the ground that the latter was liull and void. 

ACTION tried before Timber lake ,  J., at February Term, 1897, of CRA- 
VEN, on an agreed statement of facts, which were in substance as follows : 

On 11 September, 1896, Powell, Gwathmy & Go. obtained judgment 
against the defendant, Allegood, before S. R. Street, J. P., and execu- 
tions were issued thereon on the same day. On 6 No~ember,  1896, the 
justice indorsed each of the executions as follows : "Execution renewed 
this 6 No~ember,  1896." The plaintiffs, John R. Cary Company and 
Old Dominion Paper Company, recovered judgments before William 
Colligan, J. P., on 23 December, 1896, on which executions were issued 
on the same day, and, together with the executions issued by Street, J. P., 
were on that day placed in the hands of the sheriff, who made returns 
thereof on 7 January, 1897. On 24 December, 1896, Colligan, J. P., at  
the instance of John R. Cary Company and Old Dominion Paper Com- 
pany, issued a rule, or order, requiring the sheriff to show cause why the 
moneys received by him under the execution in his hands should not be 
paid John R. Cary Company and the Old Dominion Paper Company in  
preference to and prior to any other execution in his hands in favor of 
any other creditors of Allegood. 

Upon the hearing of said rule by William Colligan, J. P., judgment 
was rendered (the attorney for the said Powell, Gwathmy & Co. 
being present, as well as the said Sheriff of Craven County) ( 55 ) 
(in each of said notices in each of said actions) that John R. 
Gary Company and the Old Dominion Paper Company were entitled to 
the moneys arising under their execution, in preference to Powell, 
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Gwathmy & Go., and the sheriff was ordered to pay said moneys upon 
said executions. From said judgments and orders Powell, Gwathmy & 
Go. appealed to the Superior Court. 

The plaintiffs, John R. Cary Company and the Old Dominion Paper 
Company, contended that they had priorities ol-er the executions issued 
in  faoor of Pomell, G~vatlimy & Go., upon the grounds that the attempted 
renewal of executions in favor of Powell, Gwathmy & Co., by the in- 
dorsement at  the bottom of the executions, mas invalid and said execu- 
tions were dormant and invalid when placed in the hands of the sheriff. 

His  Honor held that the judgments in favor of Powell, Gwathmy & 
Co. should be first paid in full out of the proceeds of the execution. 
From such judgment John R. Cary Company and Old Dominion Paper 
Company appealed. 

C. R. T h o m a s  and D. L. W a r d  f o r  plaintif js.  
H .  C.  W h i t e h u r s t  for Powell, G w a t h m y  4 Co., appellees. 

MONTGOMERY, J. The Sheriff of Craven levied upon and sold the 
property of a debtor under final process issued and delivered to him, on 
the same day, by two different justices of the peace, the execution cred- 
itors being different persons. One of the justices had a rule served on 
the sheriff, ordering him to show cause why he should not pay orer the 
proceeds of the execution sales to the creditors named in the executions 
which had been issued from his court. Upon the hearing, the justice 
ordered the sheriff to pay the entire proceeds in his hands to the cred- 

itors in the executions which he had issued, on the ground that 
( 56 ) the executions which the other justice of the peace had issued 

were void in form and substance and of no effect. So far as me 
know, that proceeding of the justice has no precedent in the jurispru- 
dence of our State. I t  was in no sense analogous to the practice grown 
into use in this State, through the tolerance of the courts, by which 
sheriffs are advised as to the manner of the application of funds der i~ed  
from sales under executions, where there are conflicting claimants. 
There the  ad^-ice is given upon the understanding that the executions 
themselves are regular and ualid, and the only question being that of 
priority of payment. But in the matter before us the plain purpose of 
the proceeding was to have an execution issued by one justice of the 
peace declared null and void by another justice. The justice who made 
the order had no jurisdiction in the premises. The counsel of the appel- 
lants in  their brief insist that this Court shall determine the law question 
involved in the case, regardless of the matter of jurisdiction, and urge as 
a reason therefor that all the parties interested agreed that his Honor 
should decide the law upon the agreed state of facts, and that also for the 
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first time the question of jurisdiction was argued in  this Court. The 
,objection to the jurisdiction is always in time. Consent of parties can- 
not give jurisdiction in  cases where it does not attach under the Consti- 
tution and laws. This Court has sometimes made decisions in wsas 
where the matter was of great public interest when the appeals mere 
irreguIar or premature, but it will give no opinion in  any case where it 
appears that there is an entire lack of jurisdiction, as appears in this 
case. 

Dismissed. 

Ci ted:  Powler  v. Fowler ,  1 3 1 ' ~ .  C., 171. 

31. I?. PARKER, ADMR. OF D. L. SIMONS, v. GEORGE A. HARDEN, EXR. OF 

NANCY M. SIMONS. 

Pleading-Practice-Ame?~dmelzt-Statute of Limitat ions-Burden of 
P.roof-2'rust-Conversioy1-Date of Convers ion of T r u s t  F~cni!s-- 
P~,esumptio?a.  

1. Where, in an action for the alleged conversion of money, the complaint did 
not state that the funds were received by the person charged with the con- 
version as trustee or agent, evidence tending to shorn that they mere so 
received cannot be considered, in the absence of an amendment, under sec- 
tion 273 of the Code, conforming the complaint to the evidence. 

2. When the statute of limitations is pleaded, the burden devolves upon the 
plaintiff to show that the cause of action accrued mithin the time limited. 

3. In the absence of proof as to the date of the conversion of property, the pre- 
sumption is that it was as of the date of taking the property into pos- 
session. 

4. A trust terminates upon the death of the beneficiary. 
5. When the bar of the statute is complete before the death of the party agaillst 

whom a cause of action existed, section 164 of the Code has no application. 

ACTION tried before Robinson,  J., and a jury, at  February Term, 
1897, of BERTIE. 

There was a verdict for the plaintiff, and from the judgment thereon 
$he defendant appealed. 

R. B. Peebles  for p l a i n t i f .  
Franc i s  D. W i n s t o n  for defendant .  

CLARK, J. The jury found the issue as to the first cause of action 
against the plaintiff-i, e., they found that the defendant did not take 
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into his possession money belonging to the plaintiff's intestate which had 
been found among the effects of the defendant's testator. There is no 

appeal by the plaintiff, and that cause of action is therefore not 
( 58 ) before us. 

The second cause of action was for the alleged conversion of 
$1,400 belonging to D. 1;. Simons (who was the plaintiff's intestate), 
which, at  his death, on 27 July, 1882, i t  is alleged, mas taken possession 
of by the defendant's testator, Nancy Simons, who was the wife of D. L. 
Simons. 

Both tbe three years and ten years statute of limitations (Code, sees. 
155 and 164) were pleaded, and the jury found that the defendant's tes- 
tator had converted the sum of $1,172.50. From this verdict and the 
judgment thereon the defendant appealed. The defendant's testator 
died in 1896. There was no allegation in the complaint that the wife 
received said fund as a trustee or agent, though there mas some evidence 
tending to that end. But, to be considered, the complaint should hare 
been amended to conform to the evidence (Code, see. 273), for there 
must be always allegata as well as prohata. Yet, had this been done, 
the statute having been pleaded, the burden devolved upon the plaintiff 
to show that the cause of action accrued within the time limited. Gm- 
ham v. O'Bryan, 120 N.  C., 464; Hussey v. Kirlcmalz, 95 K. C., 63;  
Xoore 2'. Garner, 101 N.  C., 374; Hobbs c. Barefoot, 104 X. C., 224; 
Koonce v. Pelletier, 115 N.  C., 234. 

I t  is therefore immaterial whether the three years or the ten years 
statute applied, for the plaintiff offered no evidence to show the date of 
the conversion, and in the absence of proof the presun~ption is that the 
con\-ersion was of the date of taking the property into possession, in  
July, 1882. Besides, if trustee for the husband, the trust was terminated 
by his death, which would have put the statute in motion; and if trustee 
for his children, that fact is not alleged in the complaint, nor is the action 
brought by them. 

The Code, see. 164, has no application, as the testator died after the 
bar of the statute was complete. I n  refusing the prayer to  in- 

( 59 ) struct the jury that the claim mas barred by the statute of limita- 
tions there was error. 

Error. 

Cited: Parker v. Harden, 122 N .  C., 112; House v. Arnold, ib., 221; 
Houston v. Thornton, ib., 375; Dunn r.  Dunn, 137 N.  C., 534; Lozuder 
2). Hathcock, 150 N.  C., 439. 



N. C.] SEPTEMBER TERM, 1897. 

~ R. C .  RAZEMORE v. TV. E. MOUNTAIN AND WIFE. 

Practice-Nonsuit;-Appeal-Married Woman-Contract for S u p p o r t  
of Family-Separate Es ta te  of Married W o m a n - A g e n c y  of H u s -  
band.  

1. In the consideration of an appeal from a judgment of nonsuit, the evidence 
must be taken in its strongest light against the defendant, and everything 
it tends to prove must be taken as proved. 

2. The contract of a married woman, made for the support of herself and 
family, is valid, and her separate estate is liable therefor. 

3. A husband may be the agent of his wife in the management of her separate 
estate, and for his contracts, as such agent, made for the support of he?- 
self and family, her separate estate is liable. 

4. Where, in the trial of an action to subject the separate estate of a married 
woman to the payment of a debt alleged to have been contracted for the 
support of her family, it appeared that the wife owned farm lands in her 
own name; that her husband contributed nothing to the support of the 
family; that her only means of support was the rental from her lands, 
which she was unable to rent without furnishing supplies to the tenants ; 
that she had no supplies and could not furnish them, except by contracting 
with some one else to do so, and that she contracted with the plaintiff to 
furnish such supplies: Held,  that such contract was for the benefit of the 
wife and family and necessary for their support, and her separate estate 
is liable therefor. 

ACTION tried before Robinson,  J., and a jury, at  Fall  Term, 1896, of 
BERTIE. 

After the evidence was in, his Honor intimated that plaintiff could 
not recover upon his evidence, and he thereupon submitted to a nonsuit 
and appealed. 

Franc i s  D. W i n s t o n  for p l a i n t i f .  
R. B. Peebles for defendant .  

FURCHES, J. This action is brought against the defendants, W. E. 
Mountain and Pat ty  W. Mountain, his wife, for supplies furnished on 
Spruill, a tenant of the feme defendant. The allegations of the plaintiff 
are that the defendant Patty is the owner in her own right of valuable 
real estate, consisting mainly of farming lands, upon which she has 
mules and farming implements suitable for its cultivation; that her hus- 
band is of no account, has no income and does hot contribute anything 
to the support of his wife and family, and they have no means of sup- 
port except from the rents of the land of the feme defendant; that she 
was unable to rent her land without making advancements to the renter 
to enable him to cultivate the crops. This she could not do, as she had 
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neither the supplies nor the money to buy them, and could only do so 
by procuring some one else to furnish them for her;  that the defendant 
W. E. Mountain was the agent of the feme defendant, and as such agent 
he contracted with the plaintiff to furnish the supplies sued for in this 
action. And his Honor says, in making up the case on appeal, that  
there was evidence tending to prove all these facts. 

At the close of the evidence the Court intimated an opinion that the 
plaintiff had not made a case and could not recover. Upon this intima- 
tion the plaintiff submitted to a judgment of nonsuit and appealed. 

As the evidence must be taken in its strongest light against the defend- 
ant, everything i t  tends to prove must be taken as proved in the con- 
sideration of this appeal. White v. R. R., post, 484. 

I t  must therefore be taken as facts proved that the defendant W. E. 
Mountain was the agent of the feme defendant, Pat ty;  that she mas the 
owner in  her own right of a valuable landed estate, suitable for farming 
purposes, stocked with mules and furnished with farming implements; 
that her husband was of no account, had no income and contributed 

nothing to the support of his family, the feme defendant and 
( 61 ) their children; that the rents from these lands mere the only 

means the feme defendant had of supporting herself and family; 
that she could not rent her lands without furnishing supplies to her ten- 
ants to aid in  making the crops; that she did not have the supplies to 
furnish, nor the money with which to bay them, and the only means she 
had of furnishing supplies was by contracting with some one else to do 
so for her, and that W. E. Xountain, as agent of the feme defendant, 
contracted with the plaintiff to furnish the supplies sued for to one 
Spruill, the tenant of the feme defendant, and they were furnished 
under that contract. 

Taking these facts to h a ~ e  been proved by the evidence, as we must do 
in this appeal, there is error. 

The husband may be agent of his wife. Witz v. Gray,  116 nT. C., 48. 
I f  the feme defendant could make this contract with the plaintiff, she 
could make i t  by her agent. I f  it was for the support of herself and 
family, she had the right to make the contract, and her separate per- 
sonal estate is liable for its payment. Code, sec. 1826; Flaum v. Wal- 
lace, 103 N.  C., 296. 

The only remaining question, and the one upon mhich me suppose his 
Honor based his ruling, is, Was this contract for the benefit of the feme 
defendant and her family? And when we consider that the onlv means 
of support she had was the rent from her lands, that she was unable to 
rent them without furnishing supplies to her tenants, for which she as 
landlord would have a first lien for their payment, as they were her sup- 
plies, though delivered to defendant's tenant by the plaintiff, and that 

78 



N. C.] S E P T E M B E R  TERM,  1897. 

she had no means of furnishing them, except by a contract with some 
one else to do so for her, \Te must hold that  this contract was for the 
benefit of the feme defendant and her family, and tha t  under section 
1826 of the Code she is bound by the contract, and tha t  her separate 
personal estate is  liable for  the same. 

The judgment of nonsuit must be set aside and a new tr ial  ( 62 ) 
awarded. 

Error.  

Cited: Weathers 2). Borders, post, 388; Cunningham v. Cunni~zgham, 
post, 417; Sanderlin v. Xanderlin, 122 N.  C., 4 ;  Rawlings v. ,Veal, ib., 
176; Jfoore v. Wolf, ib., 717; Johnson v. R. R., ih., 958; Whitley v. 
R. R., ib., 990; Roscoe v. Lumber Co., 124 S. C., 45; Gates v. Xarr, 125 
N. C., 141; Baxemore v. Mountain, 126 K. C., 315; Brinkley v. Ballnnce, 
ib., 395 ; Stout v. Perry, 152 N.  C., 313. 

W. P. BURRUS AKD WIFE V. T H E  L I F E  INSURANCE GO. O F  VIRGINIA. 

Action to Recover Insurance Premium Paid-Drafts-Notice-Trial- 
Weight of Evidence-Directing Verdict. 

1. Where, on the trial of an action, a material fact is in dispute, and the evi- 
dence thereon is conflicting, the trial judge cannot weigh the evidence and 
say how the fact was. 

2. Where, on the trial of an action, a material fact was whether a draft had 
been presented to plaintiff for acceptance and payment, and it appeared 
that plaintiff, having received notice that a draft had been drawn on him 
by the defendant, applied a t  the bank where he usually received drafts, 
but the defendant's draft had not been received, and plaintiff testified that 
he was employed a t  a cotton gin; that his duties were outside the office, 
and that he had no desk there, but that his place of business was a t  hiq 
residence, and that the draft had never been presented to him; while the 
bank collector testified that he took the draft to the gin for acceptance 
three times, left a printed notice and notified plaintiff's son: Held, that 
whether the draft had been duly presented was a question for the jury. 

ACTION tried before Timberlake, J., and a jury, a t  N a y  Term, 1897, 
of CRAVEN. 

Plaintiff sought to recover all the premiums which he had paid to 
defendant on a policy of insurance, upon the ground that  defendant had 
declined to accept tlie last premium and declared the policy forfeited. 
The  defendant's contention was that  the premium mas not paid when due 
and that by tlie terms of the policy the insurer could only renew 
it after submitting to a medical examination, which he refused ( 63 ) 
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to do. Plaintiff contended that the defendant had agreed to draw for 
the premiums, as they fell due, through a certain bank in New Bern; 
that he was ready to pay the draft for the maturing premium and in- 
quired at  Lank for i t  on the right day and i t  was not there, and that 
some days thereafter he sent a check to the defendant for the amount of 
the premium, and defendant refused to receive it. 

The defendant averred that the agreement was that draft should be 
drawn through a Richmond (Va.) bank, which was done, and that the 
draft had been presented for payment at  plaintiff's place of business and 
returned unpaid. There was conflicting testimony as to the presentation 
of the draft. At  the close of the evidence his Honor stated that he 
would direct the jury to find that the plaintiff %as entitled to recover 
the sum paid by him as premiums, with interest, there being no dispute 
as to their amount. The defendant excepted and appealed from the 
judgment rendered on the verdict so directed. 

Simmons & Ward for plaintif. 
Clark & Guion and MacRae & Day for defendant. 

FAIRCLOTH, C. J. One of the material questions presented is whether 
the defendant's draft for premium on policy was duly presented. The 
plaintiff testified that he received a letter saying that the draft had been 
sent; that he applied at  one of the New Bern banks, where he had 
usually recei~ed drafts, and the bank said it had not received the draft 
and that i t  had not been presented to him. H e  further said: "I had no 
desk at  gin; my duties were outside the office." Matthews said he took 
t?ne draft for acceptance to the gin three times, where the plaintiff was 
supposed to stay, and said to be his place of business, and left a printed 

notice on the desk in the office a t  the gin, and was told that the 
( 64 ) plaintiff was at  the cotton exchange, by his son. 

Lumsden testified that he was secretary of the cotton gin; that 
he employed the plaintiff to weigh cotton, etc., and he sold cotton on the 
cotton exchange and had no desk in the witness' office. 

Spruill testified that he told Matthews at the gin that the plaintiff was 
at  the wharf. 

Dewey testified that he was cashier of the Farmers and Mechanics 
Bank at New Bern; that he gave the draft to his collector, who returned 
it unpaid, and he returned i t  to the Richmond bank. The bank deter- 
mines where i t  is to be sent. 

The president of defendant company testified that Dewey returned 
the draft, saying : "Presented three times. No attention paid to notice." 
That i t  was presented at  three different places, considered his headquar- 
ters-once to his son in person, and an additional printed notice left 
for him. 
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Plaintiff, recalled, said: "My private place of business was at illy 
house. T h e n  I got through cotton sales at cotton exchange, I went back ' 
to the gin." 

We har~e referred to so much of the eridence only to s h o ~ ~  that iht. 
presentation of the draft  as in dispute and that there mas conflicting 
erideilce in that matter. The court stated that only one issue would be 
snbmitted, "What amount, if any, is the plaintiff entitled to recover?" 
and refused to submit any other. I t  is the province of the jury to find 
the fact involved in the issue or issues presented in the pleadings, and in 
all cases the credibility of witnesses is exclusiaely for the jury to con- 
sider. I n  criminal matters the jury must render the verdict, and not the 
court, eT7en if the State's evidence is uncontradicted, because the plea of 
not guilty disputes its credibility, and the presumption of innocence can 
be o-wrcorne only by the verdict of a jury. S. L.. R i l e y ,  113 K. C., 
648; 1". S. e. T a y l o r ,  3 XcCrary, 500 and 505. I n  civil actions ( 6 5  ) 
the rule is different, and is so well stated by this Court that we 
will simply copy the language of Peamon, J.: "When the plaintiff fails 
to make out his case, the judge may say to the jury, 'If all the eridence 
offered be true, the plaintiff has not made out a case,' and direct a ver- 
dict to be entered for the defendant, unless the plaintiff chooses to sub- 
mit to a nonsuit. I t  is, in effect, a demurrer to the e~idence. The 
plaintiff has no right to complain, for in reviewing the questior~ of lam 
he has the benefit of the supposition that the evidence offered by him 
and the inference of fact are all true. So, when the plaintiff's case is 
admitted, the whole question turns upon the defense attempted to be set 
up. I f ,  taking the facts to be as contended for by the defendant, the 
court is of opinion that he has made out no answer to the action, i t  is 
proper, and saves time, for the court to direct the verdict to be entercd 
for the plaintiff. The defendant is not prejudiced, because upon appeal 
the question will be presented in the most favorable point of view for 
him." S. v. ShuZe, 32 N. C., 163. The present case does not fall within 
the above rule, as his Honor seems to ha\-e erroneouslv assumed. 

Waiving all other controverted questions, the fact as to whether the 
draft was duly presented was in dispute, and the evidence thereon was 
conflicting. When such is the case the court cannot weigh the evidence 
and say how the fact was. W h i t e  v. R. R., post,  484, and cases cited. 

V e n i ~ e  de  moco. 

C i t e d :  W e s t f e l t  v. Adams, I59 N. C., 424. 
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W. A. BER'TON v. RUFFIN COLLINS. 

' (  66 > 
Inter locutory Order-Practice-Premature Appeal .  

An appeal from an order of the court below, setting aside the verdict on one of 
several issues and awarding a new trial thereon, is  premature, and will be 
dismissed. In  such case an exception should have been noted, which could 
have been passed upon on the appeal from the final judgment. 

ACTION for damages, tried before Timber lake ,  J., and a jury, at April 
Term, 1897, of FRANIILIK. 

From an order of his Honor setting aside the verdict on the issue of 
damages and awarding a new trial, the defendant appealed. 

C k a d e s  M .  Cooke for plaintif f .  
F.  S. Xpruill ,  W .  B. Slzaw and T .  W .  Biclcett for defendant .  

FAIRCLOTH, C. J. A verdict was recorded on all the issues submitted. 
On motion of the plaintiff, the court set aside the verdict on the issue of 
damages, and awarded a new trial on that issue. The defendant ex- 
cepted to this ruling and order, and appealed to this Court. 

The appeal is premature. H e  should hare noted his exception and 
proceeded with the trial and brought the whole case to this Court on final 
judgment. This course would not affect any substantial right. This 
question has been so often decided as to need only a reference to Hil l iard 
v. O r a m ,  106 N.  C., 467, and the numerous cases cited. 

Dismissed. 

Cited:  S. c., 125 X. C., 84; Bil l ings  v. Observer, 150 N. C., 542. 

( 67 
J. G.  COLLINS ET AL. V. TV. H. SWANSON. 

A c t i o n  t o  Recover  Land-Title-Common Source of Title-Estoppel- 
B u r d e n  of Proof-Directing Verd ic t .  

1. A defendant in an action to recover land, who sets up title thronqh purchase 
of the land by his ancestor, is estopped to deny the title of the latter's 
grantor. 

2. Where, in  an action to recover land, plaintiff and defendant claim title from 
a common source, the plaintiff is required only to show the better title 
from such source. 

3. Where, in a n  action to recover land, the defendant set up a s  title the alleged 
purchase of the land, by his ancestor, from the plaintiff's ancestor, J. S., 
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and also pleaded the twenty gears statute of limitations, and admitted 
that plaintiffs were the heirs at law of J. S., and that the latter had died 

fifteen years prior to the commencement of the action, and the 
plaintiffs introduced testimony tending to show that the defendant had not 
been in possession of the land for twenty years: Held, that the burden of 
proof having been shifted upon the defendant, b j  the allegations in his 
answer and his admissions, to show a better title, either by a valid convey- 
ance from the common source to himself or his ancestor, or by making 
good his plea of the statute, it was error to nonsuit the plaintiff. 

4. Under no circumstances can a verdict be directed ill favor of the party upon 
whom the burden of proof rests. 

B C T I ~ K  for the recovery of land, tried before Timberlake,  J., and a 
jury, at  April Term, 1897, of FRANKLIN. 

Upon an intimation by his Honor that the plaintiffs could not, on their 
own testimony, recover, they submitted to a nonsuit and appealed. 

F. S. Sprui l l  and J .  B .  Batchelor for p la in t i f s .  
C. M .  Cooke for defendant. 

DOUGLAS, J. This is an action in the nature of ejectment, brought by 
the plaintiffs, appellants, as heirs at  law of Nunford Collins, to recover 
certain lands in the alleged possession of the defendant. The 
defendant in his answer denies the material allegations of the ( 68 ) 
complaint and pleads the statute of limitations as having been in  
quiet and uninterrupted possession for more than twenty years under 
known and visible boundaries. I n  his amended answer he further says 
"That in 1863 J. R. Swanson, the father of the defendant, and who has 
since died intestate, purchased the land in controversy of X ~ m f o r d  Go!- 
lins for the price of $100, which he paid him, and that the deed which 
he executed has been lost or mislaid, if any was made." Upon the trial 
it was admitted "that the plaintiffs are the heirs at  law of Munford Col- 
lins, who died in February, 1881, and that this action was brought to the 
October Term, 1895, of Franklin Superior Court." 

The plaintiffs introduced testimony to show, among other things, that 
the defendant had not been in possession of the land for twenty years. 
Upon intimation of his Honor that  the^ could not recorer, upon their 
own testimony, the plaintiffs submitted to a nonsuit and appealed. 

I n  this intimation of his Honor we think there was substantial error. 
The defendant set up no title, except the purchase of the land by his 
ancestor from Munford Collins. He  is therefore estopped from denying 
the title of Munford Collins. Ices  v. Saluyer, 20 N. C., 51; Johnson v. 
W a t t s ,  46 N.  C., 228 ; T h o m a s  c .  Z e l l y ,  ib., 375 ; Feimster v. U c R o r i e ,  
ib., 547; Copeland v. Sauls ,  ib., 70; Gill iam v. Bird ,  30 N.  C., 280. All 
that the plaintiffs are required to do in order that they may recover is t o  
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show a better title from the common source. Gilliam 21. Bird,  supra; 
Caldwell I ) .  Neely, 81 N.  C., 114; Spivey v. Jones, 82 N.  C., 179; Chris- 
tenbury v. King,  85 N .  C., 229; Mobley v. Griffin, 104 N.  C., 112; Bonds 
1 % .  Smith ,  106 N.  C., 553. The defendant, being estopped from denying 
the title of Munford Collins, and having admitted the plaintiffs to be the 

heirs at law of Munford Collins, upon whom the law casts the 
( 69 ) title, in  the absence of some valid alienation, must show some bet- 

ter title in himself, either by a valid conveyance from the common 
source to himself or his ancestor, or by making good his plea of the 
statute of presumptions. He has done neither, having offered no testi- 
mony whatever. The allegation in  the answer, and the admissions of the 
defendant, shifted upon him the burden of proof. Not only did the 
defendant fail to bear this burden, but the plaintiff's testimony strongly 
tended to rebnt the plea of the statute. In  view of the intimation of his 
Honor that upon the plaintiff's own evidence they could not recover, this 
Court must consider all their evidence as true, and regard it in  the most 
favorable light for them, as the jury might so have regarded i t  had it 
been s~~bmit ted to them. Abemathy  v. Stozue, 92 N.  C., 213; Cibhs 7.. 

Lyon, 95 N. C., 146; Springs a. Schenck, 99 N.  C., 551. 
The plaintiffs would have been cIearIy entitled to go to the jury even 

if the burden had still rested upon them; but as the burden had been 
shifted to the defendant, under no circumstances could the court ha- e 
directed a verdict in his favor. Spruill v. Ins. Co., 120 N.  C., 141 ; I l w -  
dison v. R. E., ib., 492. 

For  error in the intimation of the court below, the nonsuit must be set 
aside and a 

New trial. 

Cited: House c. Arnold, 122 N.  C., 232; Cable v. R. R., ib., 895, 898; 
Berry u. R .  R., ib., 1004; Thomas v.  Club, 123 N.  C., 288; Cox v. R. R., 
ib., 607; Gates v. Max, 125 N.  C., 143.; Meekins v.  R. R., 127 N. C., 35; 
Mfg. Co. v. R. R., 128 N. C., 285; Moore v.  R. R., ib., 457; Goley v.  
R. R., 129 N. C., 413; Bessent 21. R. R., 132 N. C., 936; Bowen v .  Per- 
kins, 154 N. C., 451. 

( 70 
G.  W. FORD v. ISRAEL GREEN. 

Mortgagor and Mortgagee-Dgfault in Mortgage-Right of Entry--At- 
tornment of Mortgagor as Tenant of Mortgagee-Landlord's lien, Pri- 
ority of, Over Agricultural Lien of Third Party. 
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After forfeiture, a mortgagee can, by contract, become landlord of the mort- 
gagor, so as to avail himself of the landlord's lien, which, though such 
coiltract be oral and unregistered, his priority 07 er the subsequent liens 
for supplies furnished by third parties by the reqistration of the 
mortgage. are fixed with notice of the mortgagor's default and the mort- 
gagor's right of entry. (CLARK, J.. dissents, nrgzce)tdo, in which Mo\-T- 
G O R I E R ~ ,  J.. concurs.) 

ACTIOK heard before Timberlake, d .  (a  jury trial being maired), at 
April Term, 1897, of FRANKLIK. 

The facts appear in the opinion of the Court. From a judgment for 
B. W. Ballard Company, intervenor, the plaintiff appealed. 

T .  W .  Bickett for p l a i n t i f .  
F. 8. Xpruill  for G. W .  Ford, interuenor. 

D o u ~ ~ a s ,  J. This is an action originally brought before a justice of 
the peace to recover possession, by 1-irtue of an agricultural lien, of cer- 
tain crops raised during the year 1896 by the defendant Green on lands 
alleged by the plaintiff to have then belonged to said Green. The defend- 
ant, the Ballard Company, intervened and claimed title to the crops as 
the landlord of the defendant Green. The plaintiff introduced his lien, 
dated 22 January, 1896, and filed for record 24 January, 1896. The 
intervenor introduced his landlord's lien, dated 26 February, 1896, arid 
filed for registration 25 May, 1896. 

B. W. Ballard, on behalf of the Ballard Company, testified that the 
company "was the assignee and owner of a mortgage on said land, which 
mortgage was duly executed by Israel Green and wife. This was 
expressly admitted. I t  vas  also admitted that the debt secured ( 71 ) 
by the mortgage was unpaid. Ballard further testified that in 
1893 the &fendant Green, finding he could not pay the mortgage, agreed 
to become the tenant of the Ballard Company, surrendered the possession 
and remained on the land as such, paying an annual rental of $100; that 
at the same time said company agreed with Green that if he mould, 
within one year, pay the company $1,000, which was less than the mort- 
gage debt,  hen the compally would cancel the mortgage and all claim on 
the land; that defendant Green, under this contract, had remained on 
the land since 1892, recognizing the Ballard Company as his landlord 
and paying $100 a year rent, and that each year the company had 
renewed its proposition to surrender all claims on the land on payment 
of the $1,000, and that every year since the above agreement, in 1893, 
the company had taken a crop lien for the said rent and advalices." 

I t  appears that Green still owes the plaintiff $48.95 on the debt secured 
by the crop lien, which it was admitted covered the crops in controversy. 
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I t  was admitted that the value of the crops sought to be recovered was 
not over $50, and that Israel Green had an absolute deed to the land on 
which the crops were raised, and lived on the land. H e  corroborated 
B. W. Ballard as to the said agreement, and the plaintiff admitted the 
facts testified to, and also admitted that the Ballard Company had not 
been paid in  full for advances made during 1896 to Green, and admitted 
that if the lien of the company had priority over his lien, then judgment 
should be entered for the company. Upon the whole evidence the court 
held that the company was the landlord of Green and that its lien had 
priority over the lien of the plaintiff, and rendered the judgment set out 
in the record, to which the plaintiff excepted and appealed. 

We see no error in the ruling. Admitting that the agreement 
( 72 ) testified to by Ballard did not change the relations of mortgagor 

and mortgagee existing between the Ballard Company and Green, 
and that the right of redemption still remained in  Green, the possession 
of the land was changed by the entry of the company and the attornment 
of Green. The Ballard Company was thereafter, i n  any view of the case, 
at  least the mortgagee in possessioi~, and therefore entitled to the rents 
and profits. That i t  rented the land to a tenant who happened to be the 
mortgagor did not change the character of that tenant's possession, 
which was thereafter that of his landlord. The entry of the mortgagee, 
being matter in pais, was incapable of registration. The agreement to 
rent might have been registered, but did not require registration, as it 
mas only for one year, and renewed from year to year. As the mortgage 
held by the Ballard Company was "expressly admitted,'' i t  is to be pre- 
sumed that all its necessary incidents, such as registration and default, 
were also admitted, as they are nowhere denied. This mortgage, being 
registered, was notice to the world, not only of its existence, but neces- 
s a ~ i l y  of a11 that i t  contained. Any one exarnining the record-and 
examination is presumed from the opportunity-would be fixed with 
notice that the mortgage was in default and that the consequent right of 
entry had accrued to the mortgagee. The actual entry of the mortgagee 
was not during the current year while the crops in  question were grow- 
ing, but was more than two years before they were planted or any of the 
supplies furnished therefor. This takes the case a t  bar clearly out of the 
rule laid down in Xillebrew v. Hines, 104 N. C., 182, so strongly relied 
on by the plaintiff. That case, while maintaining the just principle that 
a mortgagee cannot enter and take possession of growing crops to the 
prejudice of pregxisting mortgagees or lienees, clearly recognizes the 
right of the mortgagee to enter upon condition broken, and this right is 
sustained by every authority cited therein. The concurring opinion of 

Justice Merrimon, reconciling ZiTiZlebrew v. Hines with the earlier 
( 73 ) cases, is worthy of attention. The later cases of Taylor v. Tay- 
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lor, 112 N. C., 27; Crinkley v. Egerton, 113 N. C., 444, and Jones T. 
Jones, 117 N. C., 254, do not affect the principle now under considera- 
tion. Can there be any question of a mortgagee's right of entry upon 
breach of condition? He had it at common law. 1 Pingrey on Mort- 
gages, sec. 886. H e  has i t  now in all States where the legal title is held 
to vest in the mortgagee. Ib., see. 826; 2 Jones Mortgage, sec. 1253; 
Xillebrew e. Hines, supra, and cases therein cited. 

I n  Jones v. Jones, supra, this Court has expressly held that, after for- 
feiture, the mortgagee or vendor can by contract become landlord of the 
mortgagor or vendee, so as to avail himself of the landlord's lien. 

We are unable to distinguish the Jones case from the case at bar, as 
the attornment so unequivocally approved in the former case was in the 
latter case made when there were no conflicting liens, and all subsequent 
Iienees are charged with knowledge of the mortgagee's right of entry. 

This view of the case renders it unnecessary for us to consider when 
and under what circumstances a mortgagor can abandon or release his 
equity of redemption. I t  should be borne in mind that this opinion does 
not deal with any question of actual fraud or fraud in fact, as the case 
comes to us on a bare question of law. No error appearing in the record, 
the judgment is affirmed. 

Afirmed. 

CLARK, J., dissenting. The Ballard Company, intervenor, did not 
claim to be mortgagee in possession, which would have been an open and 
notorious fact, but rested the case upon its being landlord by virtue of an 
oral surrender of the equity of redemption by the mortgagor, and that is 
found as a fact by the jury. I t  was admitted by both parties that upon 
that fact the case depended. I n  Killebrew v. Hines, 104 N. C., 
182, it was held that the lien of a creditor who makes advances to ( 74 ) 
the mortgagor to make a crop is superior to that of the mortgagee 
of the land, because, till the entry of the mortgagee, the latter is assent- 
ing to the mortgagor's holding himself out as owner of the crop. I n  
Taylor v. Taylor, 112 N. C., 27, it was held that while a vendee, or mort- 
gagor in default, remains in possession of land, the title to the crop is 
not vested in the mortgagee, or vendor, as landlord. Crinkley v. Eger- 
ton, 113 N. C., 444, cites with approval both these cases as applicable 
where the relation is simply that of vendor and vendee, mortgagor and 
mortgagee, and holds that in such cases there is no landlord's lien for 
rent. but held further in favor of the freedom of contracting that, when - 
there is no oppression, it is competent for the parties to a mortgage for 
the purchase money to stipulate that, in addition to the mortgage on the 
purchased land, the vendor should have a lien on the crop to the extent 
of the rent, the same to be applied on the purchase money, and that when 
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such mortgage is recorded, one who ad~~anced supplies upon a later mort- 
gage on the crop took subject to vendor's mortgage on the rent. I n  Jones 
v. Jones, 117 N.  C., 254, it was held, approving Taylor v .  Taylor, w p m ,  

l and Crinkley v. Egerton, supra, that the vendee of land in default may 
by contract, in the absence of oppression, agree 1-erbally that the vendor 

I may have as additional security the landlord's lien for rent, the amount 
of same to go upon the purchase money. 

There is this difference between Crinkley L ? .  Egerton and ,Jones 7.. 

Jones, that in the first-named case the agreement to give the mortgagee 
the rights of a landlord over the rent was embraced in the mortgage, 
which was registered, and hence the person subsequently taking a mort- 
gage upon the crop for advances was fixed with notice of it, and hence 
the mortgagor's right to the rent as against such third party mas sus- 
tained. 

I n  Joizea v. Jones, however, the agreement to give the rendor the 
benefit of the landlord's lien upon the rent as additional secnrity 

( 75 ) was verbal, and it was sustained as between the parties merely. 
I n  the present case there was a similar verbal agreement. This 

was good as between the parties, as was held in Jones c. Jones, supra, 
but it cannot be good as to third parties, as in ,Crinkley v. Egerton, 
because, unlike that case, the agreement mas not in  writing and recorded, 
and third parties had no notice from any registration. Nor is there any 
evidence tending to show that the merchant who advanced the supplies 
had any actual notice, if, indeed, under Connor's Act, his registered 
mortgage for supplies could be defeated by a verbal conveyance back of 
the land from the vendee to the assignee of the vendor, who had been 
secured by a mortgage upon the land only, more especially as the mart- 
gagor, notwithstanding the verbal reconveyance, remained in possession. 

I f  the merchant making ad~~ances  in Xil leb~ew c. Hines had examined 
the books in the register's office, he would hare found that his custonler 
had executed a mortgage on his land only, and therefore could gire him 
a valid mortgage on the crop. I f  such merchant had examined the 
records in Crinkley's case he would have found that his customer had not 
only mortgaged his land, but had conveyed a lien on the rent also as addi- 
tional security, so that he could only get a valid lien for his advances on 
the crop over and abore the rent. I f  the merchant making adaances ill the 
present case examined, as we must presume he did, the register's books, 
he would have found that, as in Killebrew v .  Hines, the party in posses- 
sion had given a mortgage only on the land (and not as in Crimkley's 
case conveyed the rent also), and therefore he is entitled to the crop as 
i t  was mortgaged to him, and cannot be defeated by a par01 agreement. 
which, being unregistered and unknown to him, was only good betneen 
the parties, as in Jones 7). Jones, supra. Eren in Crinkley's case the 
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merchant had his lien on all the crop except the rent. Here it is ( 76 ) 
sought by a verbal agreement between mortgagor and mortgagee 
to defeat the merchant's lien for advaaces, not only as to the rent, but as 
to the whole crop. 

The wise object of the act of 1885 (known as Connor's Act) was to 
require all conveyances and encumbrances upon land to be spread upon 
the record, so that third parties could always be protected. Looking at 
the record here, the merchant was justified in taking from the mort- 
gagor of the land in  possession a mortgage upon his crop. To permit 
an unknown verbal agreement for the conveyance of land to the mort- 
gagee, by way of a verbal surrender of the equity of redemption, to 
destroy the mortgage on the crop which was given the merchant by the 
party in  possession claiming to be owner (subject only to the mortgage 
on the land) would be contrary to the letter and the spirit of the act of 
1895 ( B a d w e  2'. W a d s w o r t h ,  115 N .  C., 29), and mould unsettle the con- 
fidence of all who make adaances to mortgagors and vendees in possession 
to enable them to raise their crops. 

MOKTGOMERY, J. I concur in the dissenting opinion. 

C i t e d :  Cooper  z3. Kimbal l ,  123 N. C., 124. 

A c t i o n  t o  En force  PnroZ T r u s t  in Land-Lis Pendens ,  Discontinunnco 
o f -P tmhasers  W i t h o u t  JToticc-Color of T i t l e .  

Where, in an action to hare a parol trust declared in land and to have the 
lezal estate conveyed accordingly, a verdict was rendered in 1875 for the 
plaintiff, and a wunc pro t u ? ~  judgment fixing the parol trust mas rendered 
on the verdict in 1880, and the subsequent proceedings in said action were 
directed to other purposes than to establish such parol trust, deeds for 
parts of such land made by the holder of the legal estate in 1877 or 1885 
to grantees, who went into possession and held adversely to all the world 
and mere not made parties to the action until 1893, rt-ere color of title, 
which ripened into full title by ceven years posseqsion. 

ACTION heard before Timber lake ,  J., at Spring Term, 1807, of ( 7'7 ) 
CRAVEX, on exceptions to the report of a referee. 

The pla~ntiffs appealed from the judgment owrruling certain excep- 
tions, which are referred to in the opinion. 

W .  D. M c I c e ~  for plaintif fs.  
S i m m o n s  & W a r d  for defendants  
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>~ONTGOMERY, J .  The plaintiffs in their complaint allege that Spicer 
Lane and wife, ,4da, on 21 October, 1849, conveyed two tracts of land in 
Craren, particularly described by metes and bounds, to Thompson G. 
Lane, with a trust in parol attached, to the effect that after the payment 
by the said Thompson G. and other children of Spicer Lane and his 
wife, Ada, of a certain debt of $950, with interest due by the father, to 
John S. Lane, the land should belong to the children of the said Spicer 
and Ada, who were the said Thompson G. Lane, Nary, who afterwards 
married the other plaintiff; Jane, who afterwards married William 
Wilcox; Daniel, and Xason and Wiley, who died intestate and without 
issue; and that Thompson G. should convey to each his or her propor- 
tionate part of the land. Originally, the plaintiffs in the action were 
Nary and her husband, Benaja Taylor, and the defendants were the 
widow of Thomas G., Sarah, the only child and heir at law of Thomas 
G., and John Wilcox, George Wilcox and S. Williams Wilcox, the chil- 
dren and heirs at law of Jane. The successire administrators of Thomp- 

son G. mere afterwards made parties. 
( 78 ) The action was brought to have the pnvol trust upon the land 

declared, and to compel the said Sarah, who intermarried with 
B. J .  Smith, to convey to the plaintiff, Nary, one-half of the land and 
the residue to the Wilcox children. 

Thomas G., in his lifetime, had conveyed to C. J .  Dudley 460 acres of 
the land at the price of $2,300, and had receiaed the same in cash. 
Daniel Lane and John and William Wilcox had conreyed their interest 
in the land to the plaintiff, Mary. 

At Spring Term, 1875, of the Superior Court of Craven County two 
issues were submitted on the trial-first, Was there a parol trust in 
favor of the children of Spicer Lane annexed to the conveyance of Octo- 
ber, 1349 ? and, second, Had the defendant, Dudley, previous to or at the 
time of his purchase, notice of such trust? The answer to the first issue 
was "Yes," and to the second "No." 

At the Fall Term, 1880, of the court, a judgment was rendered upon 
the verdict, 7zunc pro tune, and entered as of the term, when the verdict 
was rendered in the following words : 

SUPERIOR COURT, No. 204. 
CZAVEN COUNTY. Fall Term, 1669. 

BENAJA TAYLOR AND MARY TAYLOR, H I S  WIFE, 

against 
CHRISTOPHER J .  DUDLEY, NATHANIEL H .  STREET, ADNR OF THOXPSON 

G LANE; A i v a a ~ a  LEE AND SARAH LAKE. 
Kow, 10 December, 1880, it is ordered and adjudged by the Court 

that judgment be entered upon the findings of the jury upon issues sub- 
mitted to the jury, as follows : 90 
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1. I n  favor of the defendant, Dudley, for the land in contro- ( 79 ) 
versy as embraced in his deed from Thompson G. Lane. 

2. I n  favor of the plaintiff and against Nathaniel H. Street, ad- 
ministrator of Thompson G. Lane, deceased, and Amanda Lee and Sarah 
Lane, for the proportion of the said plaintiffs of the fund realized 
from the sale of the trust estate, with interest from the time the same 
was received by Thompson G. Lane; and it is further ordered and 
adjudged that E.  W. Carpenter, clerk of this court, be and is hereby 
appointed a commissioner to state an account in accordance with the 
decision of the Supreme Court filed in this case, and report to the next 
term of this court. This judgment is in accordance with the agreement 
of the parties to be nunc pro tune and entered as of the term when the 
verdict was rendered. J .  F. GRAVES, 

Judge  Presiding. 

I n  June, 1877, Freeman H. Gaskins and E. H. Anderson, each, 
bought a part of the land described in the complaint from Daniel Lane, 
guardian of the defendant Sarah Smith. These guardian sales were 
confirmed by the court and deeds executed to the purchasers for the 
several tracts of land, at or about the time of the sales, and the pur- 
chasers went into immediate possession of the land conveyed to them. 
$On 27 November, 1885, Freeman H. Gaskins purchased of the defendant 
Sarah Smith and her husband, B. J. Smith, another part of the said 
lands mentioned in the complaint, took a deed therefor, and went into 
immediate possession of the same. I n  1884 an order of dismissal of the 
action was made, and after the year 1886 the cause remained off the 
docket until the Fall Term, 1892, of the Superior Court of Craven 
County, when it was reinstated, in the following words : 

( 80 

NORTH CAROLINA, Superior Court, 1892. 
Number 204 and 205. 

CRAVEN COUNTY. Fall Term, '69, consolidated. 

MARY L. TAYLOR 
against 

SARAH SMITH, AMANDA LEE, JOHN WILCOX, WILLIAM WILCOX, GEORGE 
S. WILCOX AND J. C. HARRISON, ADMR. OF T. G. LANE, DECEASED. 

ORDER O F  REFERENCE. 

This cause coming on to be heard upon plaintiff's motion, by consent, 
i t  is ordered that J. C. Harrison, administrator d. b. n. of T. G. Lane, 
deceased, and B. J .  Smith, husband of Sarah Smith, be admitted to 
become parties defendant. 
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That this cause be restored to the docket from which i t  was dropped 
by error of the clerk. 

That order consolidating the two actions be entered now as of the 
judgment formerly made in this action. 

That Owen H. Guion be appointed in  the stead of E. W. Carpenter to 
take the account ordered in this action, and that he proceed to take the 
same on 26 May, 1892, and report to the next term of this court, ascer- 
taining how much of the purchase money was paid by each of the chil- 
dren of Spicer Lane, and when paid; the value each year of the lands 
described in the complaint, and who received the same, and all such 
other questions as may be raised by the pleadings and not decided by the 
verdict and necessary to be tried in the determining of this actiou in  
accordance with the opinion of the Supreme Court handed down in this 
action. 

This 14 Mag, 1892. HENRY R. BRYAN, 
Judge Second Judicial District. 

W. D. MCIVER, Plaintiff's Attorney. 
CLABK & CLARK, Attorneys for Defendants. 

( 81 ) That order of reference was vacated. at  a subsequent term of the 
court. but at  tlie Fall Term, 1893, another order of reference to 

0. H. Guion was made, similar in character to the former one. A report 
was made by the referee to the Spring Term, 1895, and exceptions were 
filed thereto by the plaintiff and defendants Smith and wife. The escep- 
tions to the findings of fact by the referee were not argued here. None 
of the testimony was printed, and the court, therefore, co~dd not tell 
whether the referee made any of his findings upon a total lack of testi- 
mony or not. The seventh conclusion of law found by the referee is in 
the following words: "While finding as a conclusion of law that this 
cause has been regularly and lawfully reinstated for the purpose of all 
orders and decrees made herein, I find that for the purpose of lis pen- 
dens, owing to the negligent omission and intermission existing from the 
year 1875, and upon the order of dismissal entered at  the term of 1884, 
being in effect a discontinuance of said cause, an intermission of and 
failure of full prosecution has occurred, which is fatal to the continuity 
of the lis pendens as existing upon the filing of the complaint in  said 
action, and therefore the deeds to Gaskins and Anderson, recited in the 
findings of fact, are not affected by the pendency of said actions, and 
said purchasers take without notice thereof." 

The plaintiffs excepted to this conclusion of law, and the exception 
was overruled by his Honor. We think there was error in  the ruling of - 
the court on this point, but the error is harmless. as we shall presently 
point ont. 
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The verdict aiid judgment of 1875 was a full and final adjudication 
in favor of the plaintiffs that the parol trust did attach to the-whole of 
the land conveyed to Thompson G. Lane by Spicer Lane and his wife 
in 1849. C. J. Dndlev, however, who purchased 460 acres of the land 
without notice of the trust, was in the same verdict and judgment pro- 
tected in his purchase. Gaskins and Anderson, who purchased 
parts of the land, were made parties to the action at  February ( 82 ) 
Term, 1893, of Craven. I n  their answer they deny all the 
material allegations of the complaint, and set up a further defense that 

. 

their purchases were in good faith and for value, and that under their 
deeds they went into immediate possession and have been holding the 
lands therein conveyed, adversely, from the time the deeds were made. 

We are of the opinion that the deeds to the defendants, Gaskins and 
Anderson, made in 1877 and in  1885, as hereinbefore recited, were color 
of title, having been made after the verdict and judgment in this case, 
fixing the parol trust on the land; and the defendants, having held the 
land in possession so conveyed to them for more than seven years, 
adversely to all the world, have obtained a title in fee. All of the pro- 
ceedings made in  the cause since the verdict and judgment of 1875 have 
been directed to other purposes than the one to establish the parol trust 
upon the land. The defendants, Gaskins and Anderson, were not par- 
ties to these proceedings until their color of title had ripened into a full 
title by the seven years adverse possession. 

His  Honor was right in his rulings upon the other exceptions filed by 
the parties to the report of the referee, arid the judgment rendered by 
the court was in all things correct, and the whole is affirmed. 

Affirmed. 

Cited:  B o n d  v. Beverly; 152 N.  C., 61. 

E. A. JOHNSON, EXR. OF FRANK PALMER, v, J. C. MARCOM. 
( 83 

Practice-Modificatiom b y  Orbe Judge  of J u d g m e n t  Rendered by An- 
other-Executors and Collectors-Counsel Fees-Jurisdiction. 

1. One judge has no power to reverse or set aside, in whole or in part, a final 
order or judgment rendered by another judge, except on notice and a 
showing that there was on the part of the complainant mistake, inadver- 
tence, surprise or excusable neglect by which he mas injured. 

2. A collector of the estate of a decedent who resists the claim of the executor 
of the estate to a fund in his hands, which, after litigation, is awarded to 
the executor, is not entitled to an allowance for counsel fees paid by him 
in such litigation. 
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3. The allowance of expenditures of a collector of an estate is, under section 
1524 of the Code, within the original jurisdiction of the clerk of the Supe- 
rior Court, and the court at  term has no power to make an allowance to 
the collector for counsel fees paid by him in a litigation in which he 
attempted to defeat the rightful claim of the executor to a fund in his 
hands. 

MOTION by defendant for allowance for counsel fees paid by him as 
collector, and to that extent to modify a judgment rendered against him 
a t  a former term by Boykin, J., heard a t  February Term, 1896, of 
WAKE, before Adams, J. 

The motion was allowed, and plaintiff appealed. 

I 

! 
Battle B Mordecai for plaintiff. 
Argo B Xnow for defendant. 

i 

MONTGOMERY, J. A caveat was filed to the will of Frank Palmer, 
deceased, on 28 May, 1895, the day after the will was admitted to pro- 
bate before the Clerk of the Superior Court of Wake. The executor, 
E. A. Johnson, was removed without notice and without fault, and the 

defendant, Marcom, was appointed collector of the decedent's 
( 84 ) estate. These orders of the clerk, on the appeal of the executor, 

were reversed at  the next term of the Superior Court and the 
ruling of that court affirmed, on the appeal of defendant, by this Court. 
The executor, Johnson, upon being reinstated, demanded of the defend- 
ant an amount of money which he had received as collector on 24 July, 
1895, from the Life Insurance Company of Virginia on the policy of the 
testator, and upon refusal the action was begun, in which the order now 
before us for review was made. 

The case was tried a t  October Term, 1896, and the plaintiff recovered 
judgment against the defendant Marcom and the sureties on his bond as 
collector for the penalty of the bonds to be discharged upon the payment 
of the sum of $120, the amount of the policy of insurance, the interest 
and costs. At  the February term following, the defendant made a 
motion, without notice and without any allegation, that the judgment 
against him was taken through his mistake, inadvertence, surprise or 
excusable neglect, asking to be allowed by the court to retain out of the 
amount still remaining in  his hands the sum of $30 which he alleged he 
had paid to his counsel. His Honor made an order in the following 
words : "This cause coming on, upon motion to allow counsel fees of $30 
which said collector contracted in his defense of the possession of the 
estate of Martin Palmer, deceased, and it appearing to the court that 
the same are reasonable and have been actually paid to counsel, it is con- 
sidered and adjudged that said collector be and is hereby allowed the 
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said sum of $30 as counsel fees, and that the same be deducted from the 
fund still remaining in his hands upon final payment of the same." 

There was error in  the making of this order. The judgment in the 
original actmion was a final judgment, and one Superior Court judge can- 
not reverse or set aside, in  whole or in part, the judgment or order 
of another judge, except upon notice, and for the reason that in  ( 85 ) 
the rendering of the judgment there was on the part of the com- 
plainant mistake, inadvertence, surprise or excusable neglect, by which 
he has been injured. Henry v. Hilliard, 120 N.  C., 479; Code, see. 274. 
The defendant cannot complain that the allowance he seeks to reimburse 
him for fees paid to counsel is defeated by a purely technical rule of 
court practice. H e  is not entitled to the allowance upon the merits. In 
the action he did not render any service for the benefit of the estate of 
the testator, but on the other hand he did his utmost to defeat the claim 
of the executor. H e  denied the right of the executor to rec,over, and 
averred that the amount in dispute was the property of one Mary Lyon, 
and "that said policy and money were not of the assets of the estate of 
Frank Palmer, deceased, were not received as such by said Marcom and 
do not belong to the estate." The defendant really was aiding one whose 
claims were adverse to that of the plaintiff. H e  was not even professing 
to act for the benefit of the estate of Frank Palmer, directly or indirectly, 
and the question, therefore, of the allowance of reasonable counsel fees 
to persons who act in  a fiduciary capacity does not arise and need not be 
discussed. 

I f  his Honor intended, as it seems he did, to base his order upon the 
fact that the defendant had taken care of the estate of the testator dur- 
ing the time he was acting collector, and that he ought to be compen- 
sated for that service, he had no power to make such allowance, for that 
matter is in the original jurisdiction of the clerk of the Superior Court. 
Code, sec. 1524. 

Reversed. 

A. A. BRIGHT v. J. C. MARCOM, ADMR. OF S. J. NICHOLS. 

Action on  Note-Witness-Transaction with Deceased Person. 

In the trial of an action on a note, although the payee is a competent witness 
to prove the handwriting of a witness thereto, whether the maker of the 
note be living or dead, yet he cannot testify, if the maker be dead, that 
one who purports to have made his cross mark to a paper, as witness, did 
in fact make his mark thereto, since that would be testimony concerning 
the transaction between the plaintiff and the deceased. 
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ACTION on a note executed by S. J. Nichols and Selina Nichols, tried 
before Eoykin, J., and a jury, at October Term, 1896, of WAKE, 011 
appeal from a judgment of a justice of the peace. 

The plaintiff was introduced as a witness in his own behalf, and 
offered to testify that he saw Guy Taylor, the alleged witness to the note, 
make his mark in his name, under the word "witness," upon the note, in 
the presence of the maker of the note (both of whom are dead) at  the 
time the note purports to have been executed; the said witness, Guy Tay- 
lor, having also since died. The defendants objected, but plaintiff was 
allowed to testify that at  the time the note purports to have been exe- 
cuted Guy Taylor was present and he s a r  him make his mark as witness 
thereto. 

The note, including the signatures of the makers and the subscribing 
witness, was in the handwriting of plaintiff, and the cross mark appear- 
ing upon the note in the name of Guy Taylor, under the word "witness," 
was made in the presence of the plaintiff by said Guy Taylor. There 
was no distinctive characteristics about the marks; they were simply the 
ordinary cross marks. 

The jury found the issue in favor of the plaintiff, and from the judg- 
ment thereon the defendant appealed. 

( 87 ) Jones & Boykin for plaintif. 
J .  C.  L. Harris for defendant, 

CLARK, J. When an action is brought by the payee upon the promis- 
sory note of a deceased maker, the plafntiff is competent to the 
handwriting of the deceased (Peoples v. Maxwell, 64 N.  C., 313; Rush v. 
Steed, 91 N. C., 226; Ferebee v. Pritchard, 112 N.  C., 83; Sawyer I$. 

Grandy, 113 N.  C., 42; Sumner v. Candler, 86 N. C., 71; Hussey v. 
Rid-man,  96 N. C., 63; Buie v. Scott, 107 N. C., 181)) because knowl- 
edge by the witness of the handwriting of the deceased is no part of the . 
transaction between them, but the same cases hold that the piyee would 
be incompetent to prove that he saw the deceased sign, or the contents of 
the paper, if lost, or the date or circumstances of its execution, since that 
would be to prove what passed and was transacted between the witness 
and the deceased. So, also, where the execution of the note is by a cross 
mark purporting to be affixed by one since deceased, i t  is not competent 
for the payee to testify that the cross mark was affixed by the deceased, 
since that is to testify as to the transaction between them, and as to 
which the other party is prevented by death from replying. Spivey v. 
Rose, 120 N. C., 163. 

The witness to a note, bond or deed is the witness of the parties. He  
is not a volunteer, but he signs at  their request, and must always be 
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called to prove the execution of the writing, or his death shown, or his 
absence accounted for, and even then his handwriting should be shown, 
if possible. Jones v. Brinkley, 2 N.  C., 20; McKinder v. Littlejohn, 23 
N. C., 66; Carrier v. Hampton, 33 N.  C., 307; Miller v. Hahn, 84 N. C., 
226; Howell v. Ray,  92 N. C., 510; Angier v. Howard, 94 N. C., 27; 
Code, see. 1246. 

Therefore, while the payee is competent to prove the handwriting of 
the witness to the note, whether the alleged maker is living or not, he 
cannot testify, unless the maker is living, that one who purports 
to have made his cross mark to a paper as witness in fact did ( 88 ) 
make his mark thereto, as that would be to testify that, at the 
request of the deceased maker himself, the said person was witness to the 
transaction, thereby proving the transaction. Ballard v. Ballard, 75 
N. C., 190. 

Error. 

Cited: Johnson v. Cameron, 136 N.  C.? 244. 

SINGER MANUFACTURING COMPANY v. J. S. DRAUGHAN ET AL. 

Contract-Continuing Guaranty-Surety, Liability of-Revocation 
of Guaranty. 

A surety for the faithful performance of duty by an agent, in an obligation of 
the form called a "continuing guaranty," has the right to withdraw from 
such obligation by giving notice to the principal, and is not liable for any 
defaults of the agent in matters intrusted to him after the service of such 
notice. 

ACTION upon the bond of J. S. Draughan, agent of the plaintiff, the 
Singer Manufacturing Company, against said Draughan and his sure- 
ties, J. J. Wade and H. A. Hodges, tried before Adams, J., at February 
Term, 1897, of WAKE, upon the pleadings and a referee's report. 

A jury trial was demanded, but was waived, and his Honor found the 
facts, by consent. Judgment was rendered for the plaintiff, and the 
defendant J. J. Wade appealed. 

F. H .  Busbee for J .  J .  Wade. 
No counsel contra. 

FURCHES, J. The defendant Draughan was the agent of the plaintiff 
for selling its machines, and as such agent he entered into a writ- 
ten undertaking for the faithful performance of his contract in ( 89 ) 
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M F ~ .  Co. u. DRAUC-HAN. 

accounting for and paying over to the plaintiff all moneys collected by 
him under said agency, with the defendant Wade as his surety. 

This undertaking is called a continuing guaranty, in which the follow- 
ing language is used: "The condition of the above obligation, which is 
expressly intended as a continuing guaranty," and bears date 3 July, 
1890. On 4 March, 1893, the defendant Wade notified the plaintiff by 
letter that he would not be responsible as surety of defendant Draughan 
after the receipt of this letter by the plaintiff. I t  was admitted by the 
plaintiff that i t  received this letter, to which i t  made no reply. 

The plaintiff complained for a breach of this undertaking, and the 
defendant Wade answered, admitting that he signed the contract sued 
on, and that he was liable for such breaches as had occurred before the 
receipt of his letter of 4 March, 1893, but denied that he was liable for 
any breach committed by the agent, Draughan, since that time. 

The matter was referred to Alexander Stronach to take and state an 
account of this agency. Stronach took the account and reported that 
Draughan was indebted to the plaintiff on account of said agency in the 
sum of $444.62, with interest on the same at the rate of 6 per cent from 
10 October, 1893, to-wit, $86.68, and the costs of this action, to be taxed 
by the clerk, and the referee was allowed $25, to be taxed as costs. The 
referee does not find what part of this sum of $444.62 arose from breach 
before the receipt of the letter of 4 March, 1893, nor does he find when 
said letter was received by the plaintiff, but it was admitted on the triaI 
that a large part of the sum found due the plaintiff arose from trans- 
actions after the receipt of that letter. The defendant Wade excepted to 

the report of the referee and alleged that he was only liable for 
( 90 ) that part which accrued before the plaintiff received his letter of 

4 March, 1893. But the court mas of a different opinion and gave 
judgment against the defendant Wade for the whole amount. I n  this 
there is error. 

This undertaking was a "continuing guaranty" for the faithful dis- 
charge of duty by the plaintiff's agent, Draughan. The plaintiff could 
have discharged Draughan at any time, or could have refused to furnish 
him any more machines; and if plaintiff continued him in its employ- 
ment and furnished him with other machines after it received the 
defendant Wade's letter saying that he would not be longer liable for 
Draughan's agency, it did so at its own risk. 1 Parsons Contracts, 517 . 
(3 Ed.) ; "Revocation of Guaranty"; Bostwick v. Van Vorhis, 91 N. Y., 
353; La Rose v. Bank, 102 Indiana, 332. These cases, cited from New 
York and Indiana, sustain the principle enunciated in Parsons, supra, 
though, as they relate to bank cashiers, i t  was held that the notice of the 
withdrawal of the surety could not be allowed to take effect until the 
cashier had a reasonable time to get other sureties. This distinction was 
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put on the ground of public policy, as the bank was a public institution. 
But no such reason applies in this case. 

This case falls under that of H o w e  Machine Co. v. Farrington,  82 
N. Y., 121, which is very much like this. The defendant Wade must be 
held liable to the plaintiff for all machines or moneys arising from the 
sale of machines that went into the hands of the agent, Draughan,before 
the plaintiff received the defendant Wade's letter of 4 March, 1893, but 
not for those furnished him after that date. There is a distinction be- 
tween future liabilities and a suretyship for a debt, where the considera- 
tion has passed. But this distinction we do not discuss in this opinion. 

For the error pointed out, the case should be recommitted to the 
referee, with instructions to ascertain the date of the receipt of ( 91 ) 
the letter of defendant Wade of 4 March, 1893, revoking his sure- 
tyship for the agent, Draughan, and the amount for which Draughan is 
liable to the plaintiff upon machines furnished him before the receipt of 
the said letter. 

Error. 

W. H. J. GOODWIN v. CARALEIGH PHOSPHATE AND FERTILIZER 
WORKS. 

Practice-,4mendment-Discretion of Judge-Appeal. 

1. A motion to amend a complaint after answer has been filed will not be 
allowed as a matter of course. 

2. The allowance or refusal of a motion to amend pleadings is a matter within 
the discretion of the trial judge, and no appeal lies therefrom. 

MOTION by plaintiff, in an action pending in WAKE, to amend the com- 
plaint by inserting a second cause of action, heard before Robinson,  J., 
at September Term, 1897, of said court. 

The motion was refused, and plaintiff appealed. 

J .  C .  L. Harr i s ,  Douglass & Hold ing ,  and B. M. Gatl ing for plaintif f .  
S p i e r  W h i t a k e r  and  E. C .  Smith for appellee. 

FAIRCLOTH, C. J. The plaintiff sued for a penalty of $200, before a. 
justice of the peace, and the defendant denied the allegations of the com- 
plaint and pleaded the statute of limitations. On appeal in the Superior 
Court the plaintiff asked leave to amend his complaint by inserting a 
second cause of action, which was refused. He claimed the right, 
as of course, under the Code, see. 272. The motion, coming after ( 92 ) 
the time for answering had expired, and after answer had been 
filed, was too late, as a matter of course. The privilege of amending is 
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at  the discretion of the court, and its decision is not reviewable. Cornm. 
v. Blair, 76 N. C., 136; Kron v. Smith ,  96 N.  C., 389; Clark's Code, 
p. 220. 

Affirmed. 

Cited: Whitaker v. Dunn, 122 N. C., 104; Goodwin v. Fertilizer 
Works,  123 N. C., 162. 

WILLIAM SMITH v. B. F. MONTAGUE. 

Practice-Appeal-Docketing Appeal-Motion to Dismiss-Printing of 
Record. 

1. Although, under Rule 17, the appellee may move to dismiss an appeal for 
appellant's failure to docket the same within the first two days of the call 
of the docket, as required by Rule 5, yet such motion is too late if not 
made promptly and before the appellant actually dockets the appeal 
within the week, but after the second day of the call. 

2. The rule requiring the record on appeal to be printed is complied with if the 
printing has been done when the case is called for argument. 

MOTION of appellee to dismiss an appeal in an action tried before 
Adams, J., a t  April Term, 1897, of WAKE. 

M. A. Bledsoe for plaintiff. 
Jones & Boylcin for defendant. 

CLARE, J. Under Rule 5, as amended (119 N. C., 930), an appeal 
must be docketed "during the first two days of the call of the docket of 
the district to which i t  belongs," a t  the first term of this Court which 
begins after the trial below. "During the first two days of the call" 
means on Tuesday or Wednesday of that week, as by Rules 7 and 61 

(119 N. C., 931 and 954) the call of any district begins on Tues- 
( 93 ) day. By Rule 17 (119 N. C., 935), if the appeal is not docketed 

during said two days (Tuesday and Wednesday) the appellee may 
docket the certificate prescribed in  that rule and have the appeal dis- 
missed. 

I n  the present case the appeal was not docketed during Tuesday or 
Wednesday of the week appropriated to the district to which i t  belonged. 
On Friday the appellee moved to dismiss, though without filing the cer- 
tificate required by the rule, the absence of which would necessarily have 
caused his motion to be denied. 

But  there is another objection to granting his motion. While the 
appellee was delaying to make the motion, the appellant on Thursday 
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filed his transcript of the record. Though this was after the time lim- 
ited, i t  having been done before the motion to dismiss was made, ren- 
dered the motion nugatory. This has been expressly decided heretofore 
in Triplet t  v. Poster, 113 N.  C., 389, and cases there cited. The only 
change in  the rule is that appeals must be docketed in  the first two days 
of the call of the district, instead of allowing, as formerly, the whole 
week in  which to docket appeals-a change which was made that counsel 
should not be detained here the whole week, lest the opposite party might 
docket an appeal towards the end of the week, but which does not affect 
the decisiol~ in that case, which is, that if the appellee does not move to 
dismiss as early as he may, and in the meantime the appellant shall 
docket his appeal before the motion to dismiss, though after the time 
allowed for docketing, the appeal will not be dismissed. 

I f  the appellee has a right to take advantage of the appellant's want 
of diligence in  docketing his appeal within the first two days of the call 
of the docket, as required, the appellant can avaii himself of the app'el- 
lee's dilatoriness in not moving to dismiss till after the appellant has 
cured his negligence by actually docketing the appeal. Triplett v. Fos- 
ter, supra, has been cited and approved in  Paine v. Cureton, 114 
N. C., 606; Haynes v. Coward, 116 N. C., 840, and flpeller 21. ( 94 ) 
Speller, 119 N. C., 356. 

The appellee also moves to dismiss because the judgment has not been 
printed. This would be good ground for dismissal if the cause had been 
reached for argument. Rule 28 (119 N. C., 940) ; Thurber v. Loan. 
Assn., 118 N.  C., 129. I n  W i t t  v. Lon,g, 93 N. C., 388, i t  is said that, 
while it is better and more convenient to have the record printed as soon 
as the appeal is docketed in  this Court, yet the rule is complied with if 
the record has been printed when the cause is called for argument, and 
this was reaffirmed in  Walker v. Scott, 102 N.  C., 487. 

Motion denied. 

Cited: Rothchild v. McNichol, post, 285 ; Parker v. R. R., post, 503; 
Packing Co. v. Williams, 122 N.  C., 407; Benedict v. Jones, 131 N. C., 
414; Curtis v. R. R., 137 N. C., 309. 

Equitable Remedy Not  Proper W h e n  Action for Damages Wi l l  Lie. 

Application for an injunction against the enforcement of a town ordinance 
alleg~?d to be void is a misconception of remedy, as a court of equity will 
not interpose when the plaintiff's proper remedy is a civil action at  law 
for damages. 
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MOTION to dissolve a restraining order in  an action pending in  WAYNE, 
heard before Robinson, J., at chambers a t  Goldsboro, on 27 July, 1897. 

The motion was denied, and the defendants appealed. 

W .  C. Monroe for plainti f .  
Allen d Dortch for defendants. 

FAIRCLOTH, C. J. The commissioners of the town of Pikeville passed 
an  ordinance declaring i t  unlawful and punishable by fine to play base- 

ball, football, etc., within the corporate limits of the town without 
( 95 ) permission of the mayor, who is one of the defendants; and the 

plaintiff brings this action to restrain the threatened enforce- 
ment of the ordinance by the defendant, mayor, on the ground that the 
ordinance is void and in violation of the Constitution, in  that i t  deprives 
the citizens of their ('liberty, the enjoyment of the fruits of their own 
labor and the pursuit of happiness." 

I f  the ordinance is lawful and valid, as insisted by the defendants, the 
plaintiff has no cause of complaint and can maintain no form of civil 
action. I f  it is void, as insisted by the plaintiff, then he has miscon- 
ceived his remedy, for a court of equity will not interpose when the 
plaintiff has a remedy at law by civil action for damages, in  which, and 
in  a criminal action also, the validity of the ordinance would be pre- 
sented. At present we do not express any opinion upon that question. 
Cohen v. Comrs., 77 N. C., 2 ;  Wardens v.  Washington, 109 N.  C., 21. 
The injunction is dissolved and the action 

Dismissed. 

Cited: Vickers v.  Durham, 132 N. C., 890; Paul v.  Washington, 134 
N. C., 368, 385; Hargett v .  Bell, ib., 395; S. v.  R. R., 145 N. C., 521. 

I J. R. SHORT v. T. E. YELVERTON. 

~ Trial-Evidence-Irrelevancy of Evidence-Collateral Pacts. 

1. To make evidence competent it must tend to prove the matter in dispute and 
not relate to collateral facts merely. 

2. Where, in the trial of an action for the price of goods alleged to have been 
sold to the defendant, the contention was whether the sale was made to 
the defendant or his tenants, and the defendant denied the purchase and 
introduced his tenants, who testified that they bought the goods from 
plaintiff on their own account, at a certain price, it was error to permit 
plaintiff to prove that the goods cost him what defendant's witnesses 
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ACTION tried before Robinson,  J., and a jury, on appeal from ( 96 ) 
a justice of the peace, at Fall Term of WAYNE. 

Verdict for the plaintiff, and from the judgment thereon defendant 
appealed, assigning as error the admission of certain evidence, referred 
to in the opinion of the Court. 

their testimony, since such matter was collateral to the issue and not a 
part of the res gestce. (CLARK, J., dissents, arguendo.) 

claimed to have bought them for. in order to show the unreasonableness of 

A l l e n  & Dortch for plaintiff .  
W.  C. Monroe for defendant .  

FURCHES, J. This action was brought to recover the price of fertil- 
izers which the plaintiff alleges he sold to the defendant and delivered 
to the defendant's tenants, as directed to do by the defendant. The 
defendant denied that he bought any fertilizer of plaintiff, or that he 
ever agreed to pay for fertilizers to be delivered to his tenants. The 
plaintiff testified that he sold the fertilizers to the defendant, to be 
delivered to his tenants (the Bentons) at the price of 325 pounds lint 
cotton per ton. The defendant introduced the Bentons as witnesses, both 
of whom testified that they bought the fertilizer of the plaintiff on their 
own account, at the price of $20.50 per ton, and that the defendant Ycl- 
verton had nothing to do with it. The plaintiff was then allowed, under 
objection of defendant, to prove by Junius Slocumb, the bookkeeper of 
Weil, the party from whom plaintiff bought the guano, that he was to 
pay $20.25 per ton, upon the same time the Bentons testified they were 
to have it, the plaintiff having testified that it cost him 25 cents per ton 
to deliver the fertilizer. 

The court, in charging the jury, among other things, said : "In coming 
to a conclusion, you may consider the reasonableness of the evidence of 
any or all the witnesses. For instance, you may consider whether it is 
reasonable to believe that the plaintiff sold the guano at what it cost him, 
on the same time." 

I n  the admission of this evidence there was error, and, empha- ( 97 ) 
sized as it was in the charge of the court, it is most likely that i t  
prejudiced the defendant's case. To make evidence competent and ad- 
missible, "it must tend to prove the issue in dispute.'' 1 Greenleaf Ev., 
see. 51. "Collateral facts-that is, facts collateral to the fact to be 
proved-are inadmissible." Greenleaf, supra, see. 52. The issue in this 
case was not the value of the guano, but whether there was a contract 
of sale. 

The evidence of Slocumb is no part of the res gestoe. I t  is not an 
admission of defendant. I t  is not in corroboration of the testimony of 
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any witness. I t  does not show motive. I t  affords an argument, but not 
a reason to sustain the plaintiff's contention. I t  is collateral to the issue 
and "to remote to be allowed in evidence." I Best on Evidence, sees. 
251 and 252. 

There are exceptions to the charge of the court, but as the error 
pointed out entitles the defendant to a new trial, and as these exceptions 
mill not likely arise on a new trial, we have not considered them. 

Error. 

CLARK, J., dissenting. The issue submitted iiTas, "What amount, if 
any, is defendant indebted to the plaintiff 2" There was conflict of evi- 
dence as to the liability, and, if any, the testinlony conflicted further as 
to the price. 

There being a conflict in the evidence as to what mas the price agreed 
upon by the parties, the fact that the price asserted by the vendee was 
not abo~-e the cost of the article to the vendors mas some evidence to be 
submitted to the jury. ,4s the venders were conducting their business 
for profit, this mas some evidence tending to c ~ r ~ o b o r a t e  their testimony 
that they agreed upon a higher price. "It is not necessary that the evi- 
dence should bear directly on the issue. I t  is admissible if i t  tends to 

prove the issue or constitutes a link in the chain of proof, 
( 98 ) although, alone, i t  might not justify a verdict in accordance with 

it." Qreenleaf Ev., sec. 51a. Taylor Ev., see. 316, after quoting 
this rule in  the same words, says : "While the judge should reject as too 
remote every fact which furnishes a fanciful analogy or conjectural 
inference, he may admit as relevant the evidence of all those matters 
which dhed a real though perhaps an indirect and feeble light on the 
question in issue." "In doubtful cases, and in the absence of better evi- 
dence, the actual cost of the thing to the seller is relevant to the question 
of its value." Abb. Trial Ev., 307. "In such cases, evidence of the price 
paid by rendors is competent. The authorities on this subject are decis- 
ive and uniform, and we think the rule they establish is sound in princi- 
ple." W e l b  v. Kelsey,  37 N.  Y., 143, citing sei-era1 cases. ('It has been 
held that what a party paid for property is some evidence of its value." 
Hofrnan v. Connor, 76 N. Y., 121, citing several authorities. The value 
of the articles and, still more, the cost of the same, was competent, not 
to contradict an agreement as to price, if it had been shown, but to aid 
the jury in coming to a conclusion upon the conflicting evidence as to 
what was the price agreed on. '(The direct evidence being evenly bal- 
anced, the jury could consider and weigh the probabilities, and the evi- 
dence thereof is competent." ATebon v. Davis ,  6 Am. Rep., 568 ; Harr i s  
v. R. R., 58 N. Y., 660; Abb. Trial Ev., 305, 309. I n  my opinion, it was 
very pertinent and useful to the jury, as i t  would have been to any one 
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outside a jury box, in  coming to a conclusion as to which of the two par- 
ties, if of equal character, was right as to the agreement, and his Honor 
properly admitted i t  for that purpose, as he told the jury. 

Cited:  E d w a r d s  v. Ph i fer ,  post, 391; Lewis  v .  R. R., 132 N. C., 386. 

( 99 ) 
J. 3. ROBINSON, ADMR. OF NEEDWAM KENNEDY, v. MARTHA A. 

SAMPSON ET AL. 

Evidence ,  Relevancy of-Issues-Objection t o  Issues  W h e n  Made. 

1. While the entry of satisfaction of a mortgage on the margin of thi? registry, 
witnessed by the register of deeds, is competent evidence of the payment 
of the debt secured thereby, yet, on an issue, "What amount, if any, has 
been paid on the debt due to M. S."? by plaintiff's intestate, entry of satis- 
faction of intestate's mortgage to a third person, introduced for the pur- 
pose of showing that the alleged debt of M. S. arose from the officious pay- 
ment by her of such mortgage, and was, therefore, not a debt of the estate, 
was irrelevant and incompetent. 

2. A defect in the form of an issue cannot be assigned as error on appeal when 
not excepted to below. 

SPECIAL PROCEEDING, commenced before the Clerk of the Superior 
Court of WAYNE and tried before Robinson,  J., and a jury, at  Fall Term 
of said Court, upon an issue of fact raised by the pleadings. 

The petition alleged that the estate was indebted in  about the sum 
of $200. 

The second and third paragraphs of the answer were as follows: 
"2. That they are informed and believe that the whole of the indebted- 

ness of the estate of Needham Kennedy, except the charges of adminis- 
tration, consists of $150, alleged to be due Martha Ann Sampson, widow 
of Needham Kennedy; that said indebtedness to Martha A. Sampson has 
been partially paid and discharged, according to their best recollection 
and belief, and they respectfully demand that the following issue be sub- 
mitted to a jury, to-wit : 

"What amount, if any, is the estate of Needham Kennedy indebted to 
Martha Ann Sampson 1 

"3. That they have no information, sufficient to form a belief, of the 
amount of the charges of the administration, and therefore deny the 
same." 

The following was the issue certified to the Superior Court in (100) 
term, for trial, and agreed to by both parties, and upon which i t  
was tried : 
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"What amount, if anything, has been paid on the debt of $150 due 
Martha Ann Sampson ?" 

I t  was admitted that said debt of $150 consisted, in part, of a mort- 
gage given by Needham Kennedy and wife to W. C. Munroe, and another 
which the said Martha Ann Sampson alleged she had paid off with her 
own money. 

The defendants offered in evidence said mortgage and the entry, "Sat- 
isfied," on the margin of the record, which entry was signed by the 
mortgagee and witnessed by the register of deeds. 

(Objected to by plaintiff. Objection sustained, and defendants, other 
than Martha Ann Sampson, excepted.) 

No other evidence was offered. The jury, under the iiistruction of the 
court, answered the issue, "Nothing," to which defendants (except Mar- 
tha Ann Sampson) excepted and appealed from the judgment rendered 
thereon. 

1411en d2 Dortch for plaintiff. 
S. W. Isler for defer~dants. 

CLARK, J. I t  is competent to introduce as evidence of payment of an 
indebtedness secured by mortgage the entry of "Satisfied" on the margin 
of the record, signed by the mortgagee and witnessed by the register of 
deeds. The Code, see. 1271. Prima facie satisfaction of the mortgage is 
that of the debt secured thereby, subject to evidence of an agreement to 
the contrary. Burke v. SneZl, 42 Arkansas, 57; Chappell v. Allen, 43 
Missouri, 813; Fleming v. Parry, 24 Pa. St., 47. But the plaintiff con- 
tends that on an issue, "What amount, if any, has been paid on the debt 
of $150 due Martha Ann Sampson?" it is irrelevant to show that she - 

created part of that debt by paying off a mortgage due plaintiff's 
(101) intestate. On the form of the issue this is apparent. We infer 

that the object of the defendant was to deny part of the indebted- 
ness by showing that it was a mere voluntary and officiqus payment by 
Martha Ann Sampson of a mortgage indebtedness of her husbaild, the 
plaintiff's intestate, and therefore not an indebtedness of the estate 
(Meadows v. Smith, 34 N. C., 18) ; and the appellant's brief points out 
that in the answer filed before the clerk the issue asked for was, "What 
amount, if any, is the estate of Kennedy indebted to Martha Ann Samp- 
son?"-an issue which would have made the rejected evidence relevant. 
But the issue in its present form was settled by the clerk and certified up 
t o  the Superior Court at term, without objection, and his Honor was not 
asked to correct or amend it, as he might have done. Faison v. Williams, 
post, 152. I t  is true that the issues arise upon the pleadings, but a 
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- - - - -  - 

defect in  the issue cannot be assigned here when not excepted to below-. 
Wil ls  v. Fisher, 112 N.  C., 529 ; Moore v. Hill, 85 N. C., 218 ; Alexander 
v. Robinson, ib., 275, and cases cited in Clark's Code, sees. 392, 395. 

No error. 

Cited: McCalZ v. Galloway, 162 N. C., 354. 

MOMROE BROTHERS & GO. v. FCICHTLER & KERN ET AL. 

Sale of Land Under Trust  Deed-Setting Aside Sale for Creditors. 

1. A cestui que trust may buy at the sale for his benefit. 
2. The fact that the trustee in a trust deed was a clerk for the ceslui que trust 

does not create a fiduciary relation between the grantors and the latter. 
3. A sale of land made by a trustee fairly and according to the provisions of 

the deed will not be set aside for mere inadequacy of price, unless such 
inadequacy is so great as to cause all acquainted with the value of the 
land to say at once, "The purchaser got the land for nothing." 

ACTION to set aside 'trustee's deed to real estate, heard before (102) 
I Adams, J., at April Term, 1897, of WAYNE. 

The court gave judgment for the defendants, and the plaintiffs ap- 
pealed. The facts appear in  the opinion. 

W. C. Munroe for plaintiffs. 
Allen & Dortch for defendants. 

FURCHES, J. I n  1890 the defendants, Fuchtler & Kern, and their 
wives, conveyed the land in  controversy to Julius Slocumb in trust, to 
secure the payment of a debt to H. Weil & Bros., and a debt to Sol. Weil, 
amounting in  all to about $1,000. This trust deed contained the usual 
powers of sale, and was filed for registration and registered in  1890, 
though it was not indexed in the individual names of the grantors or 
grantee, and there was no alphabetical index of the same ever made. I n  
1893 the plaintiff recovered a judgment against the makers of said deed 
in  trust for $421.91, which was docketed in Wayne County. After this 
judgment was docketed in Wayne County, where the land lies, the trus- 
tees sold under the power contained in  said deed, and S. Weil, one of the 
cestui que trust in the deed, became the purchaser at  the price of $1,000, 
and said land was alleged to be worth $2,000. 

The trustee named in  the deed was a clerk of H. Weil & Bros., but said 
sale was conducted in accordance with the powers and provisions con- 
tained in the deed, and was fair and honest. 
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No money was actually paid at  the sale, as the property did not bring 
enough to pay the debts secured. And the parties to whom the money 

was going credited the amount of the bid on their debts, and the 
(103) trustee made the purchaser a deed for the property so sold. Eas- 

ton v. Bank, 127 U.  S., 532. 
This action is brought by the judgment creditor to set aside the deed 

from the trustee to S. Weil and to have a resale of the property, the trust 
debts to be first paid out of the proceeds, and the residue, or a sufficient 
amount thereof, applied to the payment of plaintiff's debt. 

The parties agreed upon the facts in  this case, which we have in sub- 
stance stated above. Upon the facts agreed, the court gave judgment for 
defendants, and the plaintiff appealed, and claims that he was entitled to 
judgment upon two grounds : 

First. That as the trustee, Slocumb, was a clerk for the firm of 
H. Weil & Bros., this constituted a fiduciary relation between the makers 
of the deed and S. Weil, a member of the firm of H. Weil & Bros. and the 
purchaser a t  the trust sale. 

Second: That the price paid, $1.000, for property worth $2,000 was so 
grossly inadequate as to shock the moral sense of honest men and cause 
them to exclaim that "He got the property for nothing." 

The plaintiff, in  discussing the first ground (fiduciary relations), 
treated the deed of trust as a mortgage, and the sale by the trustee as a 
sale by a mortgagee, where he bought a t  his own sale, and cited Gibson v. 
Barbour, 100 N. C., 192, as authority for this position. But the case 
cited does not support the contention of the plaintiff. That case has ref- 
erence to a sale by a trustee where the trustee became the purchaser, and 
would have been in  point if Slocumb had become the purchaser in this 
case, and not S. Weil. 

I t  is a mistake when the plaintiff thinks that because Slocumb was a 
clerk in the store of H. Weil & Bros. this fact created a fiduciary relation 
between the makers of this deed of trust and the parties whose debts were 
secured therein. Clark v. Trust Go., 100 U. S., 149. I f  this had been a 

mortgage to S. Weil, the doctrine enunciated in Hall v. Lewis, 118 
(104) N. C., 509; Atkins v. Crumpler, ib., 532, and again in  s. c., 120 

N. C., 308, would apply, and a presumption of fraud would rest 
on the purchaser that he would have to explain and make good. But the 
relations of a trustee to the parties whose debts are secured are very dif- 
ferent from those of a mortgagee. H e  is the agent of both the maker of 
the deed and the cestui que trust. H e  is to execute the trust, and all that 
is required of him is that he shall do this faithfully and honestly. Hin- 
ton v. Yritchard, 120 N. C., 1. The cestui que trust has a right to buy a t  
the trust sde. Hinton v. Pritchard, supra; Smi th  v. Black, 115 U. S., 
308 ; Easton I ? .  Bank, supra. 
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I t  is admitted by the plaintiff in  the case agreed that "This sale was 
conducted in  accordance with the provisions of the trust deed, and was 
fair and honest." We must therefore hold that the plaintiff has failed 
to show that he is entitled to have the deed to Weil set aside and a resale 
o~dered, upon the first ground assigned. 

The second ground is that the great inadequacy of the price paid, 
$1,000, for a $2,000 house and lot, of itself, entitles the plaintiff to the 
relief demanded-admitting the honesty and good faith of the trustee, 
Slocumb, in making the sale. And for this positions he cites Pullenwider 
v. Roberts, 20 N. C., 420; Worthy v. Caddell, 76 N. C., 82, and Trust  Co. 
?I. Forbes, 120 N.  C., 355. 

Fullenwider v. Roberts was an action of ejectment, under the old prac- 
tice-no equity in it, but was a question of law, under 27 Elizabeth. I n  
that case one Falls had sold his land for $500, upon such long time and 
for such inadequacy in price that it was contended by the plaintiff that 
i t  was fraudulent; that the plaintiffs afterwards purchased the same land 
for $50 and brought suit against those in possession, under the former 
sale, for possession, who defended upon the ground that the plaintiff was 
not a bona fide purchaser for value, under 27 Elizabeth. I t  was 
shown that the land was worth $25,000 and that $50 was only one- (105) 
five-hundredth part  of its value. Upon this state of facts the 
court held that the price paid was so small, compared with the value of 
the land, that it amounted to no consideration, and the plaintiff was not 
protected by 27 Elizabeth. I n  delivering the opinion in that case, Judge 
R u f i n  uses the language quoted by the plaintiff, that "Where the price 
given or pretended to be given, that everybody who knows the estate will 
exclaim at once, 'Why, he got the land for nothing,' the law would be 
false to itself if i t  did not say, sternly and without qualification, to such 
a person that he had not entitled himself to the grace and protection of 
the statute." But this language was not invoked by that great judge in 
aid of any equity jurisdiction, as contended for by the plaintiff in this 
case; nor are the facts of this case anything like the facts in that case. 

The case of V170rtky v. Caddell, 76 N. C., 82, was an application to sell 
land for assets by the administrator of one Morris, commenced before the 
Clerk of the Superior Court of Moore County, in  which fraud was 
alleged, as provided by statute. So i t  was puraly a legal question, arising 
under 13 Elizabeth, the action being for the benefit of creditors. And 
the learned Chief Justice who delivered the opinion of the Court in that 
case put the opinion of the Court upon the principle announced in  Pul- 
Zenwider v. Roberts, 20 N. C., 430. There were no principles of equity 
involved in that case. 

The principles announced in Trust  Co. v. Forbes, 120 N. C., 355, so 
fa r  as they have any bearing, sustain the contention of the defendant in 
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the case. Smith  v. Black and Easton v. Bank,  supra. We do not say but 
what the facts in this case create suspicion of fraud upon our minds. 

But we cannot give plaintiff the relief demanded, because we may 
(106) suspect that there has been something wrong-fraud-in this 

transaction on the part of the defendants. 
After a careful investigation of the whole matter, we find no error, 

and the judgment is affirmed. 
Affirmed. 

Cited: Davis v.  l ieen,  142 N.  C., 504; Alston v. ConneZZ, 145 N. C., 
3 ; Hayes v. Pace, 162 N. C., 292. 

W. H. PINLAYSON, TRUSTEE, ET AL. V. G. L. KIRBY ET a. 

Practice-Appeal-Parties. 

Where, in an action to recover land, the defendants pleaded as an estoppel a 
judgment rendered in a proceeding for the settlement of the estate of a 
deceased person under whom all parties claimed, and the record shows 
that some of the heirs and distributees interested in such proceeding had 
died during the pendency thereof, and that their heirs had not been made 
parties to the case at  bar: Held, that the case will be remanded by this 
Court, in order that all interested persons may be made parties and that 
the rights and equities of all may be disposed of in one final judgment. 

ACTION to recover land, tried before Adams, J., and a jury, a t  Spring 
Term, 1897, of WAYNE. 

Verdict for the defendants, and from judgment thereon plaintiffs 
appealed. 

H. G. Connor for plaintiffs. 
Allen & Dortch and W.  C. Munroe for defendants. 

FAIRCLOTH, C. J. This is an action of ejectment, and the title of the 
land described is in  question, all parties claiming under Waitman 
Thompson, Sr., who conveyed the land to Finlayson and Hines i n  trust 
for his son, Waitman Thompson, J r .  The latter and his wife have died, 
leaving no issue of their bodies. The plaintiffs allege that Thompson, 

Jr., had only a life estate, and that they are now the owners in fee. 
(107) The defendants claim under Thompson, Jr., by mesne convey- 

ance, and allege that he had an estate in fee simple and that they 
are the owners. They also insist that the plaintiffs are estopped by 
force of a judgment rendered in  a proceeding before the clerk for a set- 
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tlement of the estate of Thompson, Sr., in  which proceeding the person- 
alty and realty, as advancements, were considered and accounted for, 
including that now in  question, to which proceeding all the Thompson 
heirs were parties. I t  appears from the record before us that, pending 
said proceeding for settlement, several of the Thompson heirs and dis- 
tributees died intestate, and that their heirs were never made parties to 
that proceeding, and they are not parties in  this action. Their personal 
representatives only were brought into the proceeding for a settlement. 
I n  order that the rights and equities of all the parties may be disposed of 
i n  one final judgment, we have concluded lo send this case back, to the  
end that all interested persons be made parties and that they may be 
finally concluded as to both the real and personal estate. We think it 
would not serve any useful purpose to express any opinion on the inter- 
esting question argued here, until all interested persons have had an  
opportunity to be heard. 

Remanded. 

Cited: Kornegay v. Norris, 123 N. C., 129; Finlayson v. Kirby,  127 
N. C., 222; S t .  James v. Bagley, 138 N. C., 399. 

ANNISTON NATIONAL BANK v. SCHOOL COMMITTEE OF DURHAM. 

Practice-Trial-Burden of Proof-Directing Verdict-Assignment of 
Open Account. 

1. Where the party upon whom the burden of proof rests offers no evidence to 
prove the issue, or none that the jury ought to find a verdict upon, the 
trial judge should so announce, and direct a negative finding; but in no 
case, however strong and uncontradictory the evidence is in support of 
this issue, should the court withdraw the issue from the jury and direct 
an affirmative finding. 

2. Any contract that constitutes an indebtedness or money liability may be 
assigned. 

ACTION tried before Timberlake, J.,  and a jury, at  June (Spe- (108) 
cial) Term, 1897, of DURHAM. 

The facts appear in the opinion and in the report of former appeal 
(118 N. C., 383). From a judgment for the plaintiff the defendant 
appealed. 

J .  X. Manning for plaintiff. 
Guthrie & Guthrie for defendant. 
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FURCHES, J. This case has been here before, and is reported in 118 
N. C., 383. On the trial presented by this appeal the plaintiff and 
defendant both tendered issues for the jury. The court accepted those 
tendered by the plaintiff and rejected those tendered by defendant, and 
the defendant excepted. We see no error in this ruling, as there is no 
issue arising from the pleadings that the issues adopted by the court did 
not present. And we can see no grounds of defense that the defendant 
was entitled to that might not have been made under these issues. Baker 
2). R. R., 118 N. C., 1015 ; Denmark v. R. R., 101 N.  C., 185 Rittenhouse 
71. S t~eet Railway, 120 N. C., 544. 

The issues submitted were as follows: 
1. I s  the plaintiff a corporation? 
2. Was the defendant given notice of the assignment by the Ruttan 

Manufacturing Company to the plaintiff of the contract and the balance 
due thereon, before the rendition of the judgment in the action of Taylor 
against Ruttan Manufacturing Company ? 

3. Was the assignment of the said contract legally made? 
4. Was the said assignment made with intent to defraud, hinder or 

delay the creditors of the said Ruttan Nanufacturing Company? 
5. I s  the defendant indebted to the plaintiff, and if so, in what 

amount ? 
(109) The case on appeal states that the court withdrew the case from 

the (:onsideration of the jury and directed the jury to answer the 
issues as set forth in the record, to-wit, "Yes" to issues 1, 2 and 3, and 
"No" to the fourth issue, and to the fifth issue "$340.47," and the de- 
fendant excepted. This exception must be sustained. 

The burden of establishing the first, second and fifth issues was upon 
the plaintiff. This being so, it was error in the court to withdraw these 
issues from the jury. If the party, upon whom the burden of proof rests, 
has offered no evidence to prove the issue, or no such evidence as the jury 
ought to find a verdict upon (as in Wittkowsky v. Wasson, 71 N. C., 
451), the court should say so, and direct a finding in the negative. 8. I ) .  

Shule, 32 N. C., 153. But no matter how strong and uncontradictory 
the evidence is in support of the issue, the court cannot withdraw such 
issue from the jury and direct an affirmative finding. To do this is to 
violate the act of 1796 (section 413 of the Code). S. v. Shule, supra; 
Hardison v. R. R., 120 N. C., 492; SpruiZl v. Ins. Co., ib., 141 ; White v. 
R. R., post, 484. 

I f  there is no evidence to support the negative, and the evidence, if 
true, establishes the affirmative of the issue, the court may instruct the 
jury that if they believe the evidence they may find an affirmativethat 
is, for the party upon whom the burden rests. Wool v. Bond, 118 N.  C., 
I ; S. v. Shule, supra. I t  seems to us, from an examination of the evi- 
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dence in this case, that the jury would have found these issues as the 
court did, if the finding had been left to them, and that mould have been 
the end of the matter. 

I t  was argued that this contract was not assignable, as a matter of law, 
and as the case goes back for a new trial, this question will meet the . 

plaintiff at the rery threshold. I f  it is not assignable, this ends the case 
for the defendant. If it is assignable, the plaintiff should not be troubled 
against by this question. It is a contract on the part of the Ruttan 
.?vianufacturing Company to put a heater in the public school 
building in the town of Durham, for which the defendant agreed (110) 
to pay said company $2,800. The defendant had paid the greater 
part of the price when the parties came to a settlement, and it was ascer- 
tained $hat the defendant still owed on said contract the sum of $331.11. 

Why this contract mas not assignable we are not able to see. It seems 
that, under our statute, almost any contract that constitutes an indebted- 
ness or money liability may be assigned. R e d m o n  v. Xtaton, 116 N. C., 
140. I n  our opinion, this contract was assignable; but such assignment, 
like any other transactioll, may be vitiated by fraud. But if this is 
alleged, its proof rests on the defendant, the party that makes the alle- 
gation. 

Error. New trial. 

Cited:  House c.  Arnold,  122 K. C., 222; X f g .  Co. 7%. R. R., ib.. 886; 
Cable 2). R. R., ib., 897; Cox a. R. R., 123 N. C., 607; Gates a. Max,  125 
N. C., 143; Crews v. Cantwell,  ib., 519; Neal  21. R. R., 126 N. C., 637, 
640, 648; X f g .  Co. c. R. R., 128 N. C., 285; T h o m a s  v .  R. R., 129 N. C., 
394; Cogdell v. R. R., ib., 400; Lewis 1 % .  Xteamship Go., 132 N.  C., 912; 
Bessent c. R. R., ib., 945. 

NORFHEAD BANKING COMPANY v. B. L. DUKE ET AL. 

1. An erroneous judgment is one entered regularly, but contrary to law, and 
cannot be set aside at  a subsequent term of the court, while an irreqular 
juclgment is one entered contrary to the course and practice of the court. 
and may be set aside on motion, if made after notice, within apt time. 

2. A judgment by default on a note for the payment of money only, against 
one who fails to appeal and answer the complaint. is regular in all 
respects. 



I N  T H E  SUPREME COURT. [I21 

3. Where, in an action against the makers of a joint and several note, the com- 
plaint alleged no difference in the liability of the makers, except in the 
prayer for judgment, and a judgment by default mas entered against two 
of the defendants who failed to appear an answer: Held, that it was 
error, at  a subsequent term and after due notice, to amend the judgment, 
on motion of the defendants, by inserting after their names the words, "as 
sureties," it not being the practice of the courts to see that evidence of 
suretyship is produced and such fact inserted in the judgment, in the 
absence of the defendants and without any averment or request on their 
part. 

(111) MOTION to correct a judgment, heard before Allen, J., at Janu- 
ary Term, 1897, of DURHAM. 

The motion rvas allowed, and plaintiff and L. L. Morehead, executrix 
(defendant), appealed. 

Boone d2 Bryant, J .  W .  Gmham, and F. A. Green for defendant: nuke  
and Green. 

Winston cP Fuller and J .  S. Manning for defendant Xorehead. 

FBIRCLOTH, C .  J. Facts: On 1 6  Xarch, 1893, L. L. Morehead, B. 12. 
Duke, and L. Green executed their promissory note to the plaintiff. At 
October Term, 1893, on action brought on verified complaint, a final 
judgment mas entered against Duke and Green, no process having been 
made on Green nor answer filed by Duke. By consent, said judgment 
was canceIed and case continued, and in December, 1893, personal service 
on Green was made. At June Term, 1894, a final judgment by default 
was entered against Duke and Green, neither one having filed an answer 
and no amendment made to the complaint. The judgment has remained, 
no judgment yet against 1;. L. Morehead, nor have any rights of third 
parties intervened. At January Term, 1897, after due notice, a motion 
was made to "correct and amend" the judgment of 1894 by inserting 
after the names Duke arid Green the words "as sureties," and i t  was so 
ordered by his Honor, who held that the judgment at  June Term, 1894, 

mas irregular, and in  that there was error. 
(112) There can be no relief under the Code, see. 274, as that is a 

remedy for a mistake of the party, and it must be within one year. 
A judgment n~cnc pro tune means to enter a judgment now, which mas 
intended then, and there is no evidence that the court intended to enter 
a judgment other than that which was entered. 

An erroneous judgment is one entered regularly, but contrary to lam-, 
and cannot be set aside at  a subsequent term of the court. The only 
remedy is by appeal or certiorari. 

An irregdar judgment is one entered contrary to the course and prac- 
tice of the court, as without service of process. Wolfe v. Davis, 74  
N. C., 597. 
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A judgment by default on a note for the payment of money only, 
against one who fails to appear and answer the complaint, is regular in  
all respects. Walton v. Walton, 80 N.  C., 26. The court having juris- 
diction of the parties and the subject, the parties are bound to take notice 
of what was done until final judgment therein. The law charges them, 
at  their peril, to be watchful of their interests therein, and i t  is their 
neglect and their folly if they do not; so that, the defendants were 
charged with notice of what they allege was wrong in  the judgment from 
the day of its rendition. Stancill v. Gay, 92 N. C., 455. 

Was the judgment irregular? I t  is the record of what was actually 
done, and not of what might have been done. The note was the joint and 
several obligation of all the signers to pay money, with no indication as 
to who was principal or surety. The creditor was entitled to a judgment. 
The Code, see. 2100, extends to defendants, in actions upon contract, who 
insist that they are sureties, the privilege of having that fact found by 
the jury and indorsed by the clerk on the execution, etc. I s  i t  the course 
and practice of the courts to see that such evidence is ~roduced,  and then, 
upon the verdict, insert that fact in  the judgment., id the abslnce of the 
defendants and without any averment or request on their part to do so? 
Could the court have intended to do so? We think not. So the 
judgment cannot be irregular and cannot be amended by insert- (113) 
ing what was not intended at its rendition. This conclusion dis- - 
penses with the necessity of considering whether the application was 
made within a reasonable time. 

Reversed. 

Cited: Banking Co. v. Morehead, 122 N.  C., 319; s. c., 126 N. C., 284; 
Strickland v. Strickland, 129 N. C., 89; Scott 2). Life Assn., 137 N.  C., 
525 . .  

NATIONAL BANK O F  VIRGINIA v. J. S. CARR. 

Action on Note-Parties-Liability of Indorsers. 

The owner of a note indorsed by the payees for the accommodation of the 
maker may sue any one of several indorsers without joining the maker or  
any other indorser. 

ACTION tried before Timberlake, J., at June (Special) Term, 1897, of 
DURHAM. 

The facts appear in  the opinion. From a judgment for the plaintiff 
the defendant appealed. 
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TRUST Co. w. CARR. 

Winston & Fuller for plaintiff. 
Guthrie & Guthrie for defendant. 

FAIRCLOTH, C.  J. C. G. Holland made his promissory note payable 
to J. S. Carr and John W. Holland, and said payees indorsed said note 
for the accommodation of C. G. Holland, and in the regular course of 
business said note became the property of the plaintiff, who brings this 
action against J. S. Carr alone. The defendant insisted that the admin- 
istrator of C. G. Holland, and John W. Holland, and one Green, to 
whom C. G. Holland had conveyed some property in  trust to indemnify 

said John W. Holland against loss by reason of said indorsement, 
(114) should be made parties defendant before the plaintiff could re- 

cover against him, the present defendant. The defendant's coun- 
sel failed to cite any authority in  support of his contention, and we are 
not aware of any. 

A note signed by the principal and sureties is a joint and several obli- 
gation to pay money, and the owner may sue all or either of the obligors. 
and indorsers may be sued lik'ewise. Code, secs. 41 and 50. We see no 
error in  the record. 

Judgment affirmed. 

Cited: Trust  Co. v. Carr, post, next case; Bank n. Carr, 130 AT. C., 
480. 

RICHMOND PERPETUAL BUILDING AND LOAN AND TRUST COM- 
PANY v. J. S. CARR. 

Action on Note-Parties-Liability of Indorsers. 

The owner of a note indorsed by the payees for the accolnmodatioil of the 
maker may sue ally one of several indors~l~i: witllont joining the mnker.or 
ally other indorser. 

ACTION tried before Timberluke, J., and a jury, a t  June (Special) 
Term, 1891, of DURIIAM. 

Defendant appealed. 

Winston & Fuller for plaintiff. 
- 

Guthrie & Guthrie for defendant. 

FAIRCLOTH, C. J. This case is governed by the opinion in Bnnlc 7 % .  

Carr, aizte, 113. 
Judgment affirmed. 
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K A N I ~ I X ~  Co. v. WALKER. 

(115) 
MOREHEAD RANKING COMPANY T. I.  N. WALKER, ADMR., ET -11,. 

Practice-Burden of Proof-Right t o  O p e ? ~  and Co?zcltide Argument-- 
Evidence - Transact ion with Deceased Person - Order t o  Produce 
S o t e .  

1. A defendant in an action upon a note, who admits the execution of the 
instrument, hut alleges payment, has a right to assume the bnrderl 011 

the trial. 
2. I n  the trial of a n  action on a note against the administrator of the deceased 

maker, the cashier of a plaintiff bank, the payee of the note. is a party in 
interest and disqualified, under Code. bec. 590, from testifying a s  to con- 
rersations with intestate of defe~idant. 

2. I t  is a matter of discretion of the trial judge to allow a defendant, who has 
assumed the burden of proof, to open and conclude the arqumeiit. 

4. Notice to an administrator, defendant in an action, is, in law, notice to his 
attorney; and where, in  the trial of an action, the administrator, in  reply 
to  a notice to produce a note alleged to have been paid. stated that  his 
intestate had told him that  he had given i t  to hic, attorney (wllo was also 
the administrator's attorney) : Held, that  the statement of the adminis- 
trator, in  return to  the notice, reasonably meant that  the intestate hacl 
gireu the note to his attorney as  bearing on the matter of the su i t ;  that 
the latter kept i t  in his possession and had i t  a t  the trial, and i t  mas error 
to refuse plaintiff's request for an order on the attornex to produce the 
note. 

ACTIOK tried before Timber lake ,  J., and a jury, at June (Special) 
Term, 1897, of DURHAJI. 

Verdict for the defendant, and from the judgment thereon plaintiff 
appealed. 

TTinston & Fuller for plcridiff .  
Quthrie  & Guthrie  for defendant.  

~ ~ O N T O O ~ Z I E R Y .  J. The defendants admitted the execution of the note, 
which recited a consideration, but averred payment, and asked to assume 
the burden on the trial. The court held that this course mas a 
proper one, and the plaintiffs excepted. His Honor was right in  (116) 
refusing to sustain the ex6eption. Xtronach v. Bledsoe, 85 n'. C., 
413; Carrington v. Allen,  87 S. C., 354. The plaintiffs offered as a wit- 
ness the cashier of plaintiff bank,  who was also a stockholder, to prow 
that in an alleged conversation between himself and Sellars, the intestate 
of the defendant, and the principal of the note, the intestate admitted 
that the note had not been paid. Upon the objection of the defendants, 
the court refused to recei~e the evidence, and in doing so, ruled correctly. 
The Code, sec. 590. Certainly, if the witness had not been a bank officer 
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he would have been disqualified, under section 590, and there is no reason 
why his official position should give him any advantage over an indi- 
vidual, his interest in the event of the suit being as clear and certain as 
such officer and stockholder as if he were a private individual. 

The plaintiff excepted to the ruling of the court in allowing the de- 
fendant, as a matter of discretion, to open and conclude the argument in  
the case. His  Honor properly refused to sustain the exception. Rule 6 
of Practice in  the Superior Courts of North Carolina, 119 N. C., 959; 
Shober v. Wheeler, 113 N.  C., 370. 

The defendants, as we have said, in  their answer admitted the execu- 
tion of the note, but averred that the same had been paid and satisfied a t  
the time i t  fell due, or very soon thereafter, by the execution of a new 
note for the like amount by the intestate, Sellars, with J. B. Jobe as 
surety, due six months after date, and that the plaintiff received the sub- 
stituted note in  full satisfaction and payment of the first mentioned note, 
the one declared on in  this action. The defendants also averred that at  
the time of the substitution of the' note, with Jobe as surety, for the 
other, the plaintiff agreed to deliver and surrender the first mentioned 
note, the one sued on, to the defendants, but that the cashier, in looking 
for it, could not find it, saying i t  was misplaced, but that he would find 

it and deliver it to Sellars, the intestate of the defendant. Jobe 
(117) was introduced as a witness for the defendants, and testified that 

about two months after the execution of the note sued on, 1 March, 
1893, the note made by Sellars, the intestate, with himself as surety, was 
substituted for the note of Sellars, with Walker as surety, the one which 
is the subject of this action. On his cross-examination the witness said 
that 210 had also signed another note for Sellars, on 27 August, 1592, for 
a like amount and running for the same time as the one of 1 March, 
1893, and that he did not think the note of August, 1892, was paid before 
maturity. H e  also said that the note of August, 1892, was taken up two 
months before the one sued on was given. 

The plaintiff, from this testimony, observing that the note of 1 March, 
1893, was the date of the maturity of the note of 27 August, 1892, con- 
cluded that probably the note of August, 1892, would show on its face or 
upon its back that i t  was paid by renewal and with the note of 1 March, 
1893, and the plaintif at once served a notice on defendant administrator 
to produce the note of Sellars, the intestate, with Jobe as surety, dated 
27 August, 1892. The defendant administrator immediately answered 
the notice, saying that he did not have the note and had never seen i t ;  
that Sellars, his intestate, had told him that he had given it to his attor- 
ney, who was then engaged in the trial for the present defendant. The 
plaintiff then asked the court to require the attorney to produce it. This 
motion was refused by the court, on the ground, first, that there was no 
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evidence that the attorney had the note a t  the time of the trial; and, 
second, that no notice had been given him to produce it. There was 
error in  this ruling of his Honor. The notice to the administrator was, 
i n  law, notice to his attorney. 1 Greenleaf Ev., par. 560, and note; 
Baldney v. Ritchie, 1 Starkie, 338. 

There was no point made that the order to produce the note was re- 
quested on a notice too short, for the administrator answered it at  once, 
and i t  was conceded here by the defendant's attorney that the notice to 
his client was notice to him if i t  was good as to his client. The 
refusal, then, of his Honor rests upon his finding that there was (118) 
no evidence that the attorney had the note a t  the time of the trial. 
Sellars, the intestate of the defendant, was living when this suit was com- 
menced; and Walker's statement, in  his return to the notice, reasonably 
meant that the intestate had given to his attorney in the action, who is 
the same employed in  the defense at  the trial, this note as bearing on the 
matter of the suit. The inference is strong, therefore, that the attorney 
kept the note in his possession, and that he had i t  a t  the trial. I f  he had 
it, the p1a;ntiff was entitled, under section 578 of the Code, to have i t  
produced. The order should have been made and the note produced, or 
the failure to produce i t  satisfactorily accounted for. Of course, upon 
the return to the notice, the attorney could have shown that he never had 
had the note, and then the rule would have been discharged. 

Error. New trial. 

Cited: 31cBrayer v. Haynes, 132 N. C.,  610. 

W. N. LADD v. MARY J. LADD. 

Action for Divorce -Petition for Divorce for Abandonment -Plead- 
ing-Amendment-Practice. 

1. In an action for divorce, in which the defects in the complaint are not cured 
by the verdict, it is not sufficient to allege (following the words of chapter 
277, Laws 1895) merely the abandonment by the wife and her living sepa- 
rate and apart from her husband, and her still refusing to live with him, 
but all the facts relied on as constituting the cause of action are required 
to be set forth specificalIy and definitely. 

2. Where an exception is made, for the first time in this Court, that the com- 
plaint does not state facts sufficient to constitute a cause of action, and the 
defects are such that they cannot be cured by additional averments, the 
action will be dismissed ; but if the defects, though too serious to be cured 
by a failure to demur,can possibly be cured by additional averments, this 
Court will not dismiss the action, but will grant a new trial, in order that 
the plaintiff may ask leave to amend. 
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I 3. An act permitting divorce for past abanilonment, but not to a p p l ~  to future 
cases of separation, is constitutional. 

(119) ACTION for divorce, tried before Al l en ,  b., and a jury, at March 
Term, 1897, of DURHAN. 

The complaint was as follows : 
The plaintiff alleges : 
1. That on 11 August, 1892, he and the defendant, Mary J. Ladd, 

were duly married. 
2. That more than two years ago, to-wit, about 1 January, 1894, the 

defendant, Mary J. Ladd, his lawful wife, as aforesaid, abandoned the 
plaintiff, and since that time has lived separate and apart from him. 
refusing at all times since to live with him, and still so refusing. 

3. That plaintiff has been a resident of the State of Xorth Carolina 
for more than three years next before the filing of this complaint. 

TQherefore, plaintiff prays an order and decree of the court that thic 
relation between himself and the defendant be dissol~ed and that he may 
be divorced from the bonds of matrimony existing between him and the 
defendant. 

The defendant denied the abandonment on her part and alleged that 
plaintiff had abandoned her and refused to contribute to the support of 
herself and child, and that she had been a faithful and dutiful wife. 
Her answer also contained the following defense: That she is advised 
by her counsel, and therefore alleges, that the act under which this suit 
was brought, to-wit, chapter 277, Laws 1895, is class legislation and is 
opposed to the spirit of our laws, and therefore of no validity; that said 
act is not in harmony with that provision of our fundaruerltal law that 
special provision shall be extended to 110 man or set of men, in that if  
man and wife separated 12 March, 1865, and the husband abandoned 

the wife at  that date, she might sue for and obtain a divorce in 
(120) April of 1897; whereas, had such abandonment occurred on 14 

March, 1895, no divorce could have been granted. 
There was a T-erdict for the defendant, and, his Honor having sns- 

tained a demurrer to the plaintiff's evidence, the plaintiff appealed. 
I n  this Court the defendant moved to dismiss the action, for the rea- 

son that the complaint did not state a cause of action. 

B o o n e  & B r y a n t  for p l a i n t i f .  
T i n s t o n  & F u l l e r  for de f endan t .  

CLARK, J. There was sufficient evidence to submit the case to the 
jury (S. v. Green ,  117 N.  C., 696; X. v. ITiger, 115 N. C., 751), and for 
the error in sustaining the demurrer to evidence the plaintiff is entitled 
to a new trial. The defendant, however, moves in this Court to dismiss 
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because the complaint does not state facts sufficient to constitute a cause. 
This is one of the two exceptions which can be taken in this Court, 
though not made below; the other being that the court had no jurisdic- 
tion. Rule 27; Kidd v. Venable, 111 N. C., 535. 

I t  is often difficult to distinguish between a defective statement of a 
good cause of action which is cured by a failure to demur and the state- 
ment of a defective cause of action which is not, and to which an excep- 
tion can be taken for the first time i11 this Court. Knowles v. R. R., 102 
N. C., 59; Mizzell v .  Ruf in ,  118 N. C., 69. But, under the settled 
authorities, in  an action for divorce i t  is not sufficient to allege, follow- 
ing the words of chapter 277, Laws 1895, merely the abandonment by 
the wife and her living separate and apart from her husband and her 
still refusing to live with him, but "all the facts relied on as constituting 
the cause of action are required to be set forth," and "they are to be 
charged, as fa r  as possible, specifically and definitely." McQueen e. 
McQueen, $2 N. C., 471, citing Whittington v. Whittington, 19 N. C., 
64; Wood v .  Wood, 27 N. C., 674; Foy v. Foy, 35 N.  C., 90. 
"The complaint should contain a fair representation of any trans- (121) 
action relied on as the. ground of the decree, since its defects are 
not aided by the verdict." White v. White, 84 N. C., 340, citing Mc- 
Queen's case, supra; and both these cases have been cited and approved 
since. Jackson v. Jackson, 105 N.  C., 433; O'Connor v. O'Connor, 109 
N. C., 139. Among many prior cases of the same purport are Harrison 
v. Harrison, 29 N.  C., 484; Everton v. Everton, 50 N.  C., 202; Erwin v. 
Erwin, 57 N. C., 82; Joyner v. Joyner, 59 N.  C., 322. 

I f  there was no jurisdiction in the court in which an action originated, 
it will be dismissed in  this Court on motion ore tenus, or even ex mero 
motu by the Court itself. But when the defect is that the complaint 
does not state a cause of action, if the defect is such that i t  cannot pos- 
sibly be cured by additional averments, the action must, of course, be 
dismissed; but when the defects, though too serious to be cured by a 
failure to demur, yet are not so radical that they cannot be cured by 
permitting additional averment-the line between which, as above stated, 
is difficult to draw-the Court will not dismiss, but will grant a new 
trial, that the plaintiff may ask leave to amend. This was the course 
pursued by this Court in both Jaclcsoiz v. Jackxon and O'Connor 7:. 

O'Connor, supra. While this distinction has not always been noted, and 
cases in which the defect, though too serious to be cured by pleading 
over, was yet capable of being stated on n repleader, have been dismissed, 
the latter course was an oversight and should not be followed in that 
class of cases. 

As both parties are thus entitled to a new trial, each will pay his own 
costs in  this Court. Code, sec. 527. 
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T h e  defense set up i n  the  answer t h a t  t h e  act  of 1895 is  invalid a n d  
uaeonst i tut ional  is  ~iGthout  merit .  

N e w  trial. 

Ci ted:  Manning 2;. R. R., 122 N. C., 831; B a n k  v. Cocke, 127 K. C., 
473; Benne t t  2). Tel .  Co., 128 N.  C., 104;  ATTichoZs v. Nichols,  ib., 

(122) 110;  X a r t i n  c. Martin,  130 N.  C., 28;  1Jowler v.  Fowler, 131 
K. C., 171;  Y ~ i n t i n g  Co. v. X c A d e n ,  ib., 184; Green v. Green, ib.,  

536 ; Raveizal c.  Ingranz, ib., 550; Lassiter I . .  R. R., 136 N. C., 93;  Black-  
more  v. Winders ,  144 N. C., 216; K n i g h t s  of Honor  2). Xelby, 153 W. C., 
206;  B a n k  v Dzcfy ,  156 N .  C., 83 ;  Dockery v .  Hamle t ,  162 N .  C., 128;  
R e n n  v.  R. E., 170 N. C., 131. 

0. F. BRESEE v. R. IT;. CRUMPTOK. 

Act ion  on Zote-Assignment of X o t e  W i t h o u t  Indorsement-Authority 
of Agen t  for Payee to  Indorse Note-Unindorsed ATegoticcble Paper- 
Equi table  Owner o f  ATote-Defenses. 

1. When no general authority to a clerk from his principal to indorse notes 
payable to the latter is shown, nor course of dealing from which such 
authority could be inferred, the fact that the clerlr had indorsed other 
notes previously, with the sanction and approval of the payee, was no 
evidence sufficient to go to the jury, in the trial of an action on a note. 
that the clerk had authority to indorse the note to another. 

2.  The assignee of a negotiable note indorsed by the clerk of the payee without 
authority is simply the holder of unindorsed negotiable paper, and as such 
has prima facie the equitable title and can maintain an action thereon 
under section 177 of the Code. 

3. The transferee of an unindoreed negotiable note (unless payable to bearer) 
takes the paper subject to all equities which the maker has against the 
payee. 

4. In  an action by the transferee of an unindorsed negotiable note against the 
maker, the latter may show in evidence the conditions upon 13-hich it was 
executed and delivered to the payee, in order to show a failure of con- 
sideration, such evidence not being a contradiction of the terms of the 
written contract, but proof of an additional verbal agreement. 

5. Where a note was given to a local agent of an insurance company for the 
initial premium on a policy, to be canceled and returned to the maker 
upon certain contingencies (which happened), and the note was immecli- 
ately assigned, without indorsement, to a general agent of the comgany: 
Held, that inasmuch as  the company would have held the note subject to 
the agreement between the maker and the local agent, the transferee ( the 
qeneral agent) who was fixed with notice that  the note was a premium 
note. the property of the company, was not a holder without notice of what 
would hare  affected the note in the hands of the company. 
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ACTION tried before Allen, J., and a jury, at  Spring Term, (123) 
1897, of PERS~IV, on defendant's appeal from the judgment of a 
justice of the peace. 

Verdict for defendant, and from the judgment thereon plaintiff ap- 
pealed. 

W .  W .  Kitchin and A. L. Brooks for plaintiff 
Boone LC: Bryant for defendant. 

CLARK, J. The note was indorsed to the plaintiff by the plaintiff's 
clerk signing the payee's name, and there was no evidence that such clerk 
had authority from the payee to make this indorsement. The bare fact 
that he had indorsed Parker's name to other papers, with his approval, 
taken alone, was not evidence to submit to the jury of authority to 
indorse this paper, for there was no general authority s h o ~ ~ n  nor course 
of dealing from which i t  could be inferred. The plaintiff is therefore 
simply the holder of an unindors~d negotiable paper. As such, he has 
prima fa& the equitable title and can maintain an action thereon, 
under the Code, sec. 177. Carpenter v.  Tucker, 98 N. C., 316; Ki f  21. 

Wea~er ,  94 N. C., 274; Jackson v. Loue, 82 N. C., 405. Rut such trans- 
fer without indorsement (except in cases where thc note is made payable 
to bearer) does not pass the legal title (Jenkins v.  Wilkinson, 113 N .  C., 
532), and the transferee, by not requiring the payee to indorse, is on 
notice and "is not a bona fide holder for value who takes the paper free 
from equities." 4 Am. and Eng. Enc. (2 Ed.), 250; Allum c. Perry, 68 
Maine, 232. "He therefore takes the paper subject to all equities that 
might be set up against the transferrer." Tiedeman Com. Paper, sec. 
247, and numerous cases cited in  note 4. This distinction is fully dis- 
cussed and pointed out in Miller v. Tha~el ,  75 N.  C., 148, in 
which it is said : "The note sued on mas not indorsed to the plain- (124) 
tiff, but was assigned to him by an oral contract. I t  is true that 
under this assignment, by virtue of our recent legislation (non- Code, 
sec. 17'7), the assignee may sue in our courts in his own name, as an 
equitable assignee or cestui yue trust could formerly hare done in equity, 
but he doe3 not acquire by such an assignment the peculiar rights which 
by the law merchant, founded on the policy of promoting the circulation 
of promissory notes, attaches to a n  indorsee of such paper. All the 
authorities cited to sustain the proposition that a holder of a promissory 
note, taken under the circumstances stated (i. e., before maturity, for 
value and without notice), can recover against the maker, notmithstand- 
ing any equitable or other defense he may have, apply only to a holder 
by an assignment recognized by the law merchant, i. e . ,  an indorsee. 
T h e  distinction between a title by assignment and by indorsement is 
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stated in 2 Parsons on Bills, 52." See, also, Daniel Negotiable Instru- 
ments, see. 729. The opinion further cites in its support T h i g p e n  7,. 

H o m e ,  36 K. C., 20; Lindsay 'c. Wilson,  22 K. C., 85 ; Whist ler  1 1 .  Fostel~,  
108 E. C. L., 248 ; Hasltill 1 % .  ,Witchell, 53 Naine, 468. X i l l e r  1 % .  Thare i  
is quoted with the approral of this proposition. B a n l ~  u. X ichae l ,  96 
N. C., 53 .  

The plaintiff, therefore, being a mere assignee and not an indorsee, 
and not entitled to the protection of the law merchant as a bonn fide 
holder of negotiable paper before maturity, stands in the shoes of Parker. 
the payee, and subject to whatever equities existed between him and the 
maker. The conditions upon which the note was giren could be shoml~ 
as between them. Dauiclson 1 % .  Powell,  114 K. C., 575 ; B a n k  v. Pegram,  
118 N .  U., 671. Parker was the local agent of the insurance company. 
3 s  such, he solicited the defendant and procured him to insure in said 
company. By his insistence the defendant was persuaded to accept pro- 
risionally a policy of $2,000, and gave his note for the premium thereon 

upon an agreement that if the defendant, after seeing his wife, 
(125) should prefer only a $1,000 policy, the first policy and premium 

note were to be canceled and the new policy (and premium note) 
for the smaller amount was to be given. To show this was not contra- 
dicting the terms of the contract, but  roving an additional verbal agree- 
ment. A7issen v. I I in ing  Co., 104 N.  C., 309. I n  Carrington r .  W a f ,  
112 IT. C., 115, a contemporaneous par01 agreement was admitted that 
the note was giren for commissions to be earned, and if not earned the 
note was to be returned-a state of facts somewhat similar to this, show- 
ing failure of consideration. His Honor instructed the jury that the 
e~ridence of the additional verbal agreement must be clear and satisfac- 
tory. The next day after the aboae agreement, the defendant returned 
and informed Parker that he had seen his wife and would only take out 
the $1,000 policy. Parker admitted the agreement, but said that he hacl 
sent the note off to Bresee. Upon these facts, Parker could not recover, 
nor can Bresee (he not being an indorsee) be in any better condition. 

There are other reasons why Bresee cannot recover. The note given 
by the defendant mas a premium note for a policy of the insurance corn- 
pany and was its property. Parker was the local agent, under Bresee, 
who was the general agent of the cornpan!-. Had the note been sent on 
to the company, it would hare held it subject to the agreemeut made by 
its local agent. Follette v. Ins .  Co., 107 S. C., 240. The note being sent 
to Bresee, the general agent, hc could be in no better condition, and took 
i t  subject to the same equity. Of course, if  the company had indorsed it 
before maturity to a third party, for ralue and without notice, he would 
haye held it, discharged of the equity. The writing on the face of the 
note, "No. of Yote, 2821-KO. of Policy, 654, 971," did not destroy the 
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llegotiability of the mte.  Tlaniel, supra, sec. 51a; Randolph on Corn. 
Paper, src. 203; Tuylor  1 % .  C w r y ,  109 Xass., 36. But it fixed Kresee, 
dealing with his sub-ag-ent, with notice that it vas  a premium 
~lote, and helrce the company's property, and he was not a holder (126) 
withont notice of what would have affected the note in the hands 
of his prilicipal. 

The plaintiff's nitlress further shoned that the note, on its face, for a 
premium due the companr, mas applied on an account due the plaintiff 
individually .by the sub-agent. LTpon the authorities, the plaintiff was 
in law neither a bona fide holder (as he took without indorsement) nor 
without notice, nor for value. I t  is unnecessary to consider the excep- 
tions in detail. There was no conflict of evidence, and the above prr- 
sents the controverted propositio~~s of lam. 

No error. 

Cited:  Tyuson I - .  Joyner,  139 K. C., 7 3 ;  Palme,.  1 % .  Lozccler, 167 N. C., 
333; S y k e s  c. E w w t t ,  ib., 609.  

IREDELI, MEARES ET AL., RECEIVERS OF THE CAIIOIIINA INTERSTATE 
BU1LI)ING AYD LOAX ASSOCIATION, T. SARIUEIJ J. DAYIS ET AL. 

Building and Loaa dssociatiom - I?zsolcent C'orporation - Borrowing 
.Stockholder-Distr ibhon of Proceeds of Sale of Stockholder's Mort-  
gaged Property. 

A stockholder of an insolrent building and loail association, \rho was also a 
borrower of its money on mortgage, is not entitled to have the excess of 
the proceeds of the sale of his mortgaged l~roperty. orer the mortgage debt. 
paid to him, when his pro m t a  share of the deticifm~~- ~ I I  the assets of the 
concern is equal to sucli excess. 

IN AN ACTION for the foreclosure of a mortgage, pending in YEW HA&-- 
OVER, the defendants filed the following petition in the cause : 

"The defendants in the above entitled action show to the court-- 
"I. That at the January Term, 1897, of this Court, upon the com- 

plaint herein filed, a decree by consent mas rendered against the 
defendants, adjudging the defendants, Samuel J. Davis, -2. H. (127) 
Zoeller and V. E. Zoeller, to be indebted to the plaintiff receivers 
in the sum of $4,345.86, with interest thereon from 26 July, 1695, such 
sum being alleged and ascertained as set forth in the complaint, and also 
adjudging that the property described in the complaint be foreclosed. 

"In said decree it was set forth that- 
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"Counsel for all parties agree that nothing in  this decree shall pre- 
clude the defendant from contending before the court, before final decree 
is signed, for a further credit of 30 per cent of the amount paid to the 
Carolina Interstate Euilding and Loan Association; and if such conten- 
tion shall be found in their f a ~ o r ,  that the amount of the judgment 
herein rendered for the debt due shall be amended accordingly, and if 
found against them, then said judgment as herein rendered shall stand." 

"2. That sufficient of the property described in  the complaint was 
sold under foreclosure by the commissioner herein appointed, and the 
said sum so adjudged to be due the plaintiffs was paid, with the costs in 
this action, out of the proceeds of said sale. 

"3. That according to the statement of account attached to the com- 
I 

- 
plaint, the defendants were due on their mortgage to the plaintiff' 
receivers, on 5 July, 1894, the sum of $5,316.66, which is admitted to be 

1 true; that there were due by the plaintiff association on the stock of 
these defendants, as shown by said statements, after allowing all credits, 
with average interest, the sum of $1,274.58, mhich is admitted to be 
true, being the nominal value of such stock at the time of insolvency, as 
set forth in  the complaint; that of this nominal value of stock the de- 

fendants mere credited by the plaintiff receivers with only the 
(128) sum of $892.21, being 70 per cent of the nominal value of said 

stock, under the plan heretofore directed by the court in the gen- 
eral suit wherein the receivers were appointed. 

"4. That the receivers did not credit to these defendants the remain- 
ing 30 per cent of the nominal value of said stock, to-wit, the sum of 
$382.37, because, as they alleged in the complaint, the said sum repre- 
sents the pro ratu share of the loss sustained by the association, for mhich 
these defendants, as claimed by said receivers, are liable. 

"5 .  The defendants do not dispute the amount of $382.37 to be cor- 
rect, if in the settlement of their mortgage debt they are chargeable at  
all with any pro rata of the iosses sustained by the association, but 
defendants allege that they are entitled in  the settlement of their rnort- 
gage to the credit of the said amount, and are not liable to be charged 
for any p ~ o  ruta of the general losses sustained in the settlement of the 
debt secured by the said mortgage. 

"6. Defendants admit that the account attached to the said complaint 
is correctly stated, according to the mode of settlement prescribed under 
the order of his Honor, Judge Coble, but they deny that the plan of set- 
tlement prescribed by the court and demanded by the receivers is in  har- 
mony with the decisions of the Supreme Court of this State. 

"Wherefore, the defendants ask that the receil-ers be directed to pay 
orer to t h a n  the said sum of $382.37, charged by them against these 
defendants and paid to said receivers out of the proceeds of the sale of 
said property." 126 
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At  September Term, 1897, of NEW HAKOVER, his Honor, Allen, J., 
refused the petition, and defendants appealed. 

Ricaud & Bryan and E. S. Martin for  plaintifs. 
J. D. Eellamy for defendant. 

FURCHES, J. This is a petition in the cause, filed by the defendant 
corporator of the insolvent Carolina Interstate Building and Loan 
Association. I t  asks the judge to make an order requiring the (129) 
receivers to pay the petitioners $382.27, now in the hands of the 
receivers, arising from a sale of the defendant petitioner's property. I t  
is admitted that $382.27 is their pro ~ a t a  proportion of the deficiency of 
this defaulting association. 

To grant the order asked for would be to re l i e~e  the petitioners from 
the burdens of the defalcations of their insolvent association, at the 
expense of their associate corporators. 

We cannot discuss this proposition. I t  has so recently been discussed 
and decided by this Court that we will only refer to these cases-Xt~mus 
v. B. and L. Assn., I17 N. C., 308; s. c., 118 3. C., 556; Tlzompson .I.. 
B. and L. Assn., 120 N. C., 420. These cases seem to settle the question 
raised by the petition, especially the last case cited, where the T-ery ques- 
tion is discussed. 

The court properly refused to make the order prayed for, and the 
ruling of the court below is 

Affirmed. 

Cited: iweares 5 .  Duncan, 123 N. C., 206; Williams v. ilfamuell, ib., 
595; B. & L. Assn. v. Blalock, 160 N. C., 492. 

S T E P H E N  S H E R M A N  v. J .  F.  SIMPSON. 

Action to Enforce Specific Performance of Contract for Sale of L a d -  
Description in Contract-Vague and Indefinite Description-Pnrol 
Testimo.rzy. 

d description of land contained in a contract for its sale was, "A certain tract 
or parcel of land lying between P.'s land and C.'s Creek and the old mill 
land" : Held, that such description was not too vague and indefinite to be 
explained by par01 testimony fitting the description to  the land. 

ACTION to enforce specific performance of a contract for the sale of 
land by defendant to plaintiff, tried before Coble, J., and a jury, at Sep- 
tember Term, 1896, of SAMPSON. 

127 



IS THE SUPREME COURT. [la1 

(130) There was j~tdgment for the plaintiff, and defendant alq'ealed. 

3'. R. C o o p e r  f o r  d e f e n d a n t .  
S o  c o u n s e l  c o n t r n .  

F ~ ~ ~ ~ ~ o ~ ~ ,  C. J. The only question is the sufficiency of the descrip- 
tion of the land ill the written agreement. This exception is by appeal 
from the judgment, which contains the description, as follows: "A cer- 
tain tract or parcel of land lying between R. P. Paddison's land and Col- 
 in's Creek and the old mill-race." I n  the contrariety of decisions on 
this subject i t  is manifest that this Court has endeavored to carry into 
effect the intention of the parties according to the right and justice of 
each case, when i t  can be done without violating any lvell settled princi- 
ple of law. 

When the desc'ipti~e words in a deed or other writing are of doubtful 
import, parol proof is heard, not to add to or eiilnrge their scope, but to 
fit the description to the thing described, and this is allowed on the prin- 
ciple of "Id c e r i u m  est  yuocl c e r t u m  r e d d i  potest." When the words 
found in the deed are too 17ague to be thus explained, the deed or instru- 
ment is void in  that respect. I11 P e r r y  1 . .  Scott,  109 N. C., 374, the 
descriptive words were: "On the south side of Trent River, adjoining 
the lands of Colgrove, &Daniel and others, containing 360 acres, more 
or less"; and i t  held that parol proof might be heard to aid in fitting 
these words to the object described in the deed. 

I11 Wilkins v. Jones, 119 N. C., 95, the words mere: "Thirty acres of 
land situated in Stony Creek Township, adjoining the lands of the late 
James Woodruff, James Carter Jones and Richard Barnes"; and his 
Honor held that the descriptire words were too aague and indefinite to 
be explained by parol testimony. H e l d  to be error, and a new trial mas 
ordered. These cases are direct authority for the case before us, and the 
judgment is affirmed. 

Affirmed. 

C' i ted:  B i n t o n  r .  N o o r e ,  139 S. C., 26. 
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(131) 
R. W, HICKS v. E, A. WESTBROOK, ADXX. OF J. H. WESTBROOK. 

DECEASED. 

Practice-Aj~peal-Case on Appeal-Service-Strih-ing from Files- 
Dismissal o J Appeal-Afirmance of Judgment Below. 

1. Where. in the court below, a dispute arose as  to whether there had been 
service of a case on appeal, i t  was proper for the judge to find the facts, 
and, having found that  there had not been such service within the statu- 
tory time, it  was proper for him to order the appellant's "case on appeal" 
to be stricken from the files. 

3. A statement of case on appeal, signed only by the appellant's counsel, with 
nothing to show that  it was served within the prescribed time, or a t  all, 
upon the appellee or his counsel, is  a nullity. 

3. The absence of a case on appeal does not entitle the appellee to have appeal 
dismissed; but if no error appears on face of the record proper, the judg- 
ment below will be affirmed. 

MOTION to strike from the files of the court below defendant's state- 
ment of case on appeal, heard before Allen, J., at Fall Term, 1897, of 
DUPLIN. 

The cause had been tried before XcIver, J., and a jury, at  Spring 
Term of said court, and defendant had appealed from the judgment then 
rendered. 

His  Honor, Judge Allen, made the following order: 
"This cause coming on to be heard, and i t  appearing to the satisfaction 

of the court that the Spring Term of this court, the term at which above 
entitled case was tried, adjourned on 4 March, 1897, and that the defend- 
ants did not serve their case on appeal on plaintiff or his counsel until 
5 April, 1897, and that more than thirty days elapsed after adjournment 
of said court before said statement of case on appeal was served, on 
motion of counsel for plaintiff i t  is ordered and adjudged that the said 
statement of case on appeal by defendant, which was filed with the clerk 
of this court by defendant, and copy of same included in transcript for 
Supreme Court, be stricken from the file of papers in this cause 
and from the transcript for Supreme Court, for the reason that (132) 
the same is not a part of the records in said action." 

Defendant excepted to this order, and appealed. I n  this Court plain- 
tiff mpred to dismiss for the absence of case on appeal. 

Prank McNeill and J.  D. Bellamy for plaintif. 
F. R. Cooper for defendant. 
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CLARK, J. If  there was any dispute of fact as to whether there was 
service in  time, i t  was proper that it should be submitted to the court 
below (Cummings v. Hoffman, 113 N.  C., 267; Walker v. Xcott, 102 
N.  C., 487) ; and his Honor having found as a fact that there was no 
service of the appellant's case in the statutory time, he properly directed 
the appellant's "case on appeal" to be stricken from the file. 

This order being excepted to, the clerk sent up "appellant's case." 
"There being a statement of case on appeal signed only by the appellant's 
coxnsel, but nothing to show that it was serred within the time, or, 
indeed, at all, upon the appellee or his counsel," it is a nullity. Peebles 
v. Braswell, 107 N. C., 68; Mfg. Co. v. Ximmons, 97 N.  C., 89; Howell ?;. 

Jones, 109 N. C., 102. The absence of a case on appeal does not entitle 
the appellee to have the appeal dismissed, but, there being no error on 
the face of the record proper, the judgment below is affirmed. XcNeill 
2;. R. R., 117 N. C., 642; Smith v. Xmith, 119 N.  C., 314, and cases cited 
under subhead "So case on appeal," Clark's Code, p. 582, and Supplo- 
ment to same, p. 89. The reason of this is that, though there is no "case 
on appeal," which alone could show errors and exceptions on the trial, 
yet if upon inspection of the record proper (Code, sec. 957; Thornton v. 
Brady, 100 N.  C., 38; Appomattoz v. Buffaloe, anle, 37)) the court had 

no jurisdiction or a cause of action was not stated, the judgment 
(133) below could not be sustained. 

Affirmed. 

Cited: Wallace v .  Xalisbury, 147 N.  C., 59. 

H. WEIL & BROS. v. SAMUEL FLOWERS ET AL. 

Action to  Redeem Land-Mortgagor and Mortgagee-Vendor and Ven- 
dee - Purchase of Land by Mortgagee from Mortgagor - Implied 
Promise. 

Where F. bought land from B. and reconveyed, by way of mortgage. to secure 
hi3 note for the purchase money, and afterwards, by bargain and sale, and 
not hy may of rescission of the trade with E, conveyed the land to W.. who 
hnil purchased such note: Held, that there was no implied promise on the 
part of W. to repay I?. any part of the money he had paid on the note, o r  
for improvemeiits on the land prior to the conveyance. 

ACTION tried before Allen, J., at Fall Term, 1897, of DUPLIN. 
There was judgment for the plaintiffs, and defendants appealed. 



N. C.] SEPTEMBER TERM, 1897. 

Allen & Dortch for plaintiffs. 
W.  C. Monroe for defendants. 

FURCHES, J. The defendant Flowers bought the land in controversy 
from one Harfield and executed his note and a mortgage on the land 
bought to secure the payment of purchase money. This trade and mort- 
gage m7ere made in 1888, and soon thereafter Barfield traded and assigned 
this note and mortgage to the plaintiffs. Thereafter, and before 5 March, 
1595, the defendants psid the plaintiffs a part of the money due on their 
note as a part of the purchase money, and did ditching and clearing on 
the land which enhanced its value. And defendant Flowers says that the 
money so paid and the value of the ditching and clearing (which 
he calls improvements) anloimted to more than the rental of the (134) 
land, and he asks that he be paid the difference. These allegations 
are denied by the plaintiffs, who say they did not amount to more than 
the rental of the land, which the defendant has had since 1888 to 1895, 
inclusi~e;  that on 5 Xarch, 1895, the defendants conaeyed the land to 
the plaintiffs in fee simple "in payment of the purchase money." 

I t  is agreed by the parties, and made a part of the statement of the 
case on appeal, that the defendant does not now claim that there mas 
fraud, nor does he want the transaction of 5 March, 1895, annulled and 
vacated, but wishes i t  to stand. I t  is also agreed and made a part of the 
case that there mas no agreement that plaintiffs should pay defendants 
back any part of the money he had paid them, nor that they should pay 
him for what he calls improvements. But he alleges that the law implied 
a promise to pay the defendant what he had paid, and for the ditching 
and clearing, less the value of the rentals that defendant had received. 
And for this position he cites Bcaman v. Simmons, 76 K. C., 43; Smith 
v. Stewart, 83 IS. C., 406; Wilkie v. Womble, 90 K. C., 254, and other 
cases to like effect. But these cases do not sustain the defendant's con- 
tention. Beaman v. Ximmons was where an incomplete sale of land mas 
rescinded by mutual consent of the parties, and where there was also a 
promise to repay that part of the pilrchase money that had been paid. 
I t  is true that the Court there held that the law implied a promise to  
repay, without the express promise. 

Smith v. Stewart mas for rescission of a contract to sell, and is gov- 
erned by the same principle as that announced in Beaman v .  Ximmons. 

Willcie v. Womble mas where the bargainor refused to carry OUT a 
par01 contract to sell land, after receiving a part of the purchase 
money, and the Court held he was liable for i t  and the bargainee (138) 
might reco~er  it back. All this is undisputed law, but none of it 
fits the defendant's case. His is not the rescission of a contract to pur- 

131 
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chase, n o r  is  it a par01 contract t o  sell land, where t h e  bargainor  refuses 
to  c a r r y  out the  contract.  

I n  this  case the  defendant  Flowers bought of Barfield, a n d  af terwards 
sold and coilceyed to  the  plaintiffs. Plaint i f fs  der i re  their  t i t le  f r o m  the  
defendant  Flowers, and  hold under  h im.  They  do not hold under  a n  
original ti t le i n  thenzselves, as  they ~ o u l d  do if they h a d  sold to the  
defendant  and  t h e  t rade  was  af terwards rescinded. 

Defendant  cites B a l l  u. Lewis, 118 N.  C., 509, bu t  t h a t  case h a s  no 
application to the  case under  consideration, as  n o  f r a u d  i s  alleged in th i s  
case, a n d  it i s  expressly stated t h a t  defendant  wants  t h e  sale a n d  deed of 
5 March,  1895, f r o m  h i m  t o  plaintiffs to  stand. 

A s  me h a r e  seen t h a t  th i s  i s  a sale a n d  no t  a rescission of a contract,  
t h e  defendant h a s  n o  ground  t o  s tand  on  i n  support  of h i s  contentions. 
There  i s  n o  error ,  and  the  judgment i s  

Af i rmed .  

J. TT'. BARBEE v. R. 0. SCOGGINS. 

Practice-Appeal-Dismissal-Foreclosure of Mortgage for Default in 
P a y m e n t  of Instal lments  of D e b t - C o d t i o n ,  in Mortgage, Perform- 
ance of - Release of Mortgage -ilIortgage Sale of Personalty --- 
Trial-Directing Verdict-Xeasure of Damages-Harmless Error. 

1. Pleadings are  not required to be printed as  a part of the record on appeal 
(except when case comes up oil demurrer) unless material, and if material, 
this Court will not dismiss the appeal for failure to print. 11ut will simply 
order the additional printing. 

2 .  A mortgage to secure a debt payable in installments can bc foreclosed heforr 
the maturity of the last installlxent if there is a 1)rovision that,  upon 
default in any installment. all shall become due and the yo~r-ers of salr 
may be esercised. 

3, h mortgage on r e a l t ~  and personalty to secure a debt p a ~ a h l e  in install- 
ments provided that,  upon the payment of installments amounting to @50. 
the personalty should be released, hut that,  in default in payment of one 
of the installments, all should become due and the mortgagee might take 
possession and sell. The mortqagor being in default, the mortgagee on 
6 March instituted an action for the possession of the personal property, 
which was on that day seized by the sheriff, and three days thereafter wilh 

delivered to the plaintiff. On 10 March the defendant. mortgagor, ten- 
dered to the plaintiff an amount which, added to the installments paid. 
equaled $350 and interest and costs of the proceedins, which, being re- 
fused, was deposited with the clerk of the court for benefit of the plaintiff: 
Held, that,  upon such payment into court, the mortgage on the personalty 
was eo instanti released, and the plaintiff should have discontinued his 
action. 

132 
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4. A mortgagor being regarded as in the power of the mortqagee. the courts 
require that the sale of personalty under a mortgage, like sales under 
execution. shall be made with such reasonable care as to produce the best 
results; hence a sale by a mortgagee of a stoek of merchandise, not in 
plain view, but more than a hundred yards from the place of sale, arid in 
a lump, was invalid. 

5. When the burden of proof is upon a party who offers no evidence to support 
his contention, it is proper for the trial judge to direct a verdict against 
him. 

6. Where a plaintiff mortgagee lawfully seized the mortgaged personalty on 
6 March, and the mortgagor on 10 Mareh teadered an amount by the pax- 
ment of which it a-as stipulated in the mortgage that the mortgage should 
be released, and it was refused and the property n as sold, and in the trial 
of the action an issue mas submitted as to the damages sustained by 
defendant, and there was 110 evidence tending to show a depreciation in 
the market value of the goods between 6 March and 10 March : Held, that 
it mas harmless error to charge the jury that the measure of damages mas 
the value of the goods on 6 Narch instead of on 10 March. 

ACTION tried before Timberlnlc~, J. ,  and a jnry, at June (Spe- (136) 
cial) Term, 1597, of DERHAM. 

- The plaintiff, on 6 March, 1896, began the action to recover judgment 
against tht. defendant for an amount due under an agreement 
contained in  a paper-writing and to recover possession of the per- (137) 
sonal property therein described. On the same day, to-wit, 6 
March, 1896, by an order issuing from the Clerk of the Superior Conrt 
of Durham County, the sheriff of said County seized the property 
described in  the complaint and in the agreement above referred to, and 
after retaining i t  for three days in  order that the defendant, if he saw 
fit, might replevy as allowed by law, turned over the property to the 
plaintiff. His  Honor submitted the following issues : 

1. I s  the plaintiff the owner and entitled to the possession of the 
property described in complaint ? 

2. What damage, if any, is the defendant entitled to recover of the 
plaintiff? 

3. I n  what sum, if any, is the defendant indebted to the plaintiff? 
At the close of the euidence, after argument by the counsel for 

the plaintiff and defendant, his Honor directed the jury to answer (141 ) 
the first issue T o , "  to which instruction the plaintiff excepted. 
His  Honor also iqstructed the jury that the answer to the second issue 
was the value of the goods at  the date they were seized by the plaintiff, 
and that the answer to the third issue was the full amount of $730 stated 
in the agreement, with interest thereon under the terms of the agree- 
ment, subject to the credits of the weekly payments, which amount to 
$261, of the $100 payment, and the $94, the amount of the deposit in  the 
clerk's office. 
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To his Honor's instruction as to the measure of damages the plaintiff 
excepted. 

The jury answered the second issue ''$552.40" and the third "$290.60," 
and his Honor rendered judgment that the plaintiff recover nothing and 
that the dsfendant recover of the plaintiff $304.40, with interest from 
20 June, 1597, and costs. Froni this judgment plaintiff appealed, assign- 
ing as error the instructions to the jury. 

Boone CE B r y a n t  for p l a i n t i f .  
W i n s t o n  d? Puller  for defendant.  

CLARK, J. The appellee's motion to dismiss for failure to print part 
of "case on appeal" must be disallowed. As the rule requires the "case 
on appeal" to be printed, when other matter is referred to and ordered 
to be made a part of the case on appeal, the Court will not take up time 
debating whether such '(exhibit" is material or not;  the order making it 
a part of the case being conclusive. Barnes v. Crczuford, 119 K. C., 127; 
Fleming  2'. McPhai l ,  post, 183. Here a receipt which is embraced in the 

"case on appeal" merely recites that it is in accordance with 
(142) terms embraced in the answer, but does not purport to make the 

answer a "part of case on appeal." The practice as settled by the 
rules of Court is, that those parts of the record which are required to be 
printed by Rule 28 (119 N. C., 940)) i. c., the judgment, case on appeal, 
exceptions, and issues, are per se material, and if they are not printed in 
full, Rule 30 requires that the appeal shall be dismissed. But the plead- 
ings are not so required to be printed (except when the case comes up on 
a demurrer) unless material, and if they are niaterial and not printed, 
the Court will not dismiss, but simply order the additional printing. 
Rule 32. 

Rules 28, 30 and 32 set out all this so plainly (119 N. C., 940, 941 and 
942) that no time ought to be lost hereafter in discussing them. 

It is true that, in the absence of a stipulation to the contrary, a nlort- 
gage to secure a debt payable in installments cannot be foreclosed till 
default in the last payment. Branze v. S w a i n ,  I11 N.  C., 540; Harslzaw 
v. JlcI iesson,  66 X. C., 266. But here the mortgage expressly states that 
upon default in any installments all were to become due, and the mort- 
gagee could "proceed to collect under the powers herein given." McI?%er 
7;. S m i t h ,  118 N. C., 72; 2 Cobbep Mortgages, sec. 852. The exercise of 
the power to declare the deferred payments due was held optional, and 
if not exercised, did not put the statute to running (Capelzart T .  Det- 
tr ick ,  91 N. C., 344; Barbour v. W h i t e ,  37 Illinois, 164; C h a p i n  v. Whit- 
sett, 3 Colorado, 315) ; but no question of that kind arises, as by taking 
out the proceedings herein the plaintiff exercised his option. 8 Am, and 
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Eng. Enc., 194. The mortgagor being in  default on some of his install- 
ments, the mortgagee was within his rights when he elected to take the 
goods in  possession; for the $100 derived from the sale of cattle, it was 
stipulated, mere not to be credited on the weekly installments. 
But there is another stipulation, that upon the payment of $350 (143) 
upon the weekly installments, the mortgage should be released 
upon the stock of goods, leaving i t  in  force only as to the realty. The 
mortgagor tendered the plaintiff and paid into the clerk's office (where 
it has coiltiiluou~lp remained), for his benefit, on 3 April, the sum of 
$94, which, added to previous payments (exclusive of the aforesaid $100 
from sale of cattle), made the full sum of $350. Eo instanti, the mort- 
gage on the personalty was released (Xhattucic v. Cole, 91 Mich., 580), 
and, the costs to that date having also been paid into the clerk's office at 
the same time, the plaintiff should have discontinued his action. 

Even if the balance necessary to release the mortgage on the person- 
alto had not been paid in before the attempted sale on 13 April, that 
sale was invalid. Alsfon zl. Xorphezo, 113 N. C., 460, citing Blount v. 
Hitchell, 1 N. C. The goods were not in plain view, but mere in a 
store, 100 to 150 yards off from the place of sale, and, moreover, they 
were sold in  a lump, which was calculated to make them bring much less 
than their salue. The mortgagor is in the power of the mortgagee, and 
the courts require that such sales, like those made under execution, shall 
be made with such reasonable care as shall produce the best results. Mc- 
Neely v. Hart, 30 N. C., 492; Ainsworth v. Greenlee, 7 K. C., 470. 

Upon the first issue, the burden being upon the plaintiff, and there 
being no evidence tending to support his contention, the court properly 
directed the verdict thereon to be rendered against him. Xpruill v. Ins. 
Co., 120 N. C., 141; X .  v. Riley, 113 N. C., 648. The measure of dam- 
ages upon the second issue was strictly the value of the goods on 10 
March, when the defendant first tendered the balance necessary under 
the terms of the mortgage to release it as to the goods seized, and plain- 
tiff refused to release them. The plaintiff l a ~ ~ d b l l y  caused them to 
he seized on 6 March, when there was an installment due, but in  (144) 
the absencl~ of any evidence tending to show a depreciation in 
their market r~alue during the four day3 between the lawful seizure and 
the unlawlul refusal to return, i t  was harmless error to charge that the 
value should be assessed as of the date of seizure. We fail to see how the 
plaintiff can object to the "allowance of interest" on the third issue. 

No error. 

Cited: Gore 2). Davis, 124 N. C., 235; Cone 7;. Hyatt, 132 N. C., 816; 
I3inton 7%. ,Tones, 136 N.  C., 56; Phillips a. Hyatt ,  167 N. C., 574. 
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MARY B. GREGORY ET AL. V. JOHN BULLOCK ET AL. 

On the trial of an action it appeared that defendant wrote to plaintiff, saying: 
"When S. is ready to cut ties, if you can agree between J ou as to the price. 
no doubt I can arrange the payment of the money satisfactory to you." 
This was held in former appeal to be no evidence of a guaranty on part of 
defendant to pay for the ties. On a subsequent trial, a letter of later date 
from the defendant mas offered as evidence of the contract, as follows: 
"At the request of S., I beg to herervith hand you check for .$loo. which hab 
been charged to his account in part payment of ties. Referring to your 
favor of 27th ult., I do not care to discount any more papers at bank 
rates": Held, that such letter contains no evidence suitable to be sub- 
mitted to the jury to show a sale of ties to the defendant or any guaranty 
for payment by S., and, being only cumulative and of the same kind in 
substance as the former letter, does not constitute a link in the chain to 
establish the contract. 

ACTION tried before Al len ,  J., and a jury, at April Term, 1897, of 
GRANVILLE. 

At the close of the plaintiff's evidence the defendant moved to dismiss 
the complaint, or for judgment as in case of nonsuit, which motion was 
granted, and plaintiff appealed. 

(145) J. W .  G r a h a m  and P. C. G r a h a m  for p la in t i f s .  
W i n s t o n ,  Pul ler  & B i g g s  and T .  T .  H i c k s  for defendants .  

FAIRCLOTH, C. J. On the former hearing of this case (120 K. C., 
260) i t  was held that the evidence contained in the letters between the 
parties failed to show a contract or a guaranty on the part of defendant 
to pay for the trees sold by plaintiff to Smith. I n  addition, the plaintiff 
now presents another letter from defendant to plaintiff, dated 1 April, 
1895, as evidence to be submitted to the jury on the issue of indebtedness. 
The letter was in Cnese words: "At the request of R. T. Smith, I beg to 
herewith hand you check for $100, which has been charged to his account 
in part payment of ties. Referring to your fax-or of the 27th ulto,, I do 
not care to discount any more papers at  bank rates." This letter itself 
certainly fails to show any sale of ties to the defendant, or any guaranty 
for payment by Smith, but rather implies and is consistent with the 
statement of plaintiff that she sold the trees to Smith. The plaintiff 
insists, on the strength of W e e k s  v. R. R., 119 N. C., 140, that this letter 
is a link in  the chain to establish a contract, which should go to the jury. 
The difficulty is that this letter does not supply a missing link, but is 
only cumulative and of the same kind in substance as those letters con- 
sidered in the former opinion. I f  one letter does not contain evidence 
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suitable to be submitted to a jury, the addition of another of the same 
kind would not change the character of she evidence or make it sufficient 
to be heard by a jury. 

Affirmed 

G. W. DAVISON ET AL., TRUSTEES OF DAVIS $ GREGORY. v. WEST 
OXFORD LAXD COMPANY. 

Contract  for Purchase of L a n d - V e n d o ~  and B~ndee-Repudia t ion  o f  
Contract-Counterclnirn for iVoney P a i d  on, Purchase. 

1. When a party makes a contract for the purchase of land, and then repudi- 
ates it, he cannot recover money paid thereon. 

2. Where, in an action against a corporation for the balance due on a contract 
for the sale and purchase of land, the defendant denied the contract and 
set up a counterclaim for payments made by its officers without authority, 
to which there was 110 replication, and on the trial the jury found that 
there was no contract : Held, '  that, novnithstanding the plaintiff's failure 
to reply to the alleged eou~lterclaim, the defendant cannot recover thereon, 
since the payments upon which the counterclaim was based could not have 
arisen upon the "same transaction" allcged in the complaint, but found by 
the jury not to have taken place between the parties. 

SCTIOK tried before Allen,  J., and a jury, at January Term, 1897, of 
GRANVILLE. 

The facts appear in  the opinion of the Court. 
Under the instruction of his Honor, the jury found that defendant mas 

not entitled to recover on its alleged counterclainl, and from the judg- 
ment thereon the defendant appealed. 

J .  W .  G r a h a m  and A. W .  Graham f o r  defendant .  
-1. J .  Piebd for plaintiffs. 

MO~TGOMERY, J. The plaintiffs, as trustees of Daris & Gregory, 
brought this action to recover the balance of the purchase money for a 
tract of land lying in and near Oxford, known as the "Johnson land," 
which they alleged the defendant company had contracted to buy from 
them. The defendant denied that i t  ever contracted to purchase thc 
land, and averred that certain acts done by two of its officers, 
which the plaintiffs claimed were partial payments upon the pur- (147) 
chase price of the land, were ul t ra  v ires  and done without the 
knowledge or consent of the defendant and without its subsequent ratifi- 
cation; and the defendant also sets up as a counterclaim against the 
plaintiffs the amounts which those officers had, as it claims, unlawfully 
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paid as payments on the land. No replication was made by the plaintiffs 
to the matter set up as a counterclaim. Upon issues submitted, the jury 
answered that the defendant had not contracted with the plaintiffs for 
the purchase of the land, and that the plaintiffs were not indebted to the 
defendant on account of the counterclaim set up by it. 

The only assignment of error by the defendant upon the appeal was to 
the charge of his Honor, which was as follows : "When a party makes a 
bargain to purchase land, and then repudiates the contract, he cannot 
recover money paid on the contract. I instruct you, upon the pleadings 
and evidence in this case, that defendant is not entitled to recover, and 
you will answer the sixth issue 'KO.' " Defendant excepted. 

There was no error in the instruction of his Honor. Whenever a 
counterclaim is pleaded, of course the plaintiff must make a replication, 
or the counterclaim will be taken as admitted. But in the case before us 
the matter which was pleaded as a counterclaim was not, in law and 
fact, one. The jury found that there was no contract between the par- 
ties, and therefore the matter set up as a counterclaim could not halye 
arisen upon the same transaction, which was alleged by the plaintiffs to 
have taken place between them and the defendant; for the defendant in 
the answer denied that there ever had been such a transaction as that 
declared on in the complaint, and the jury, upon the evidence submitted, 
said that there was no such transaction. Code, sec. 244, subsecs. 1, 2. 

error. 

Ci ted:  Daz'ison v. Land Co., 126 IT. C., 705; Carpenter  v. Hanes, 167 
N. C., 560. 

(148) 
J. S. MERRITT v. TV. TV. KITCHIP\', TRUSTEE. 

Xor tgagor  o f  Stock of Goods L e f t  in Possession-Power t o  Xell Before 
Default-llfortgnge Deed, Construction of-Patent Ambigu i ty .  

1. One who makes a deed of trust for the purpose of securing the purchase 
price of a stock of goods. and is allowed to remain in possession to conduct 
the business until default in specific payments, may give a valid title to 
any article illeluded in the trust before his default and surrender of the 
goods to the trustee 

2. Where the conveyancing clause of a deed of trust specified certain articles 
situate in a certain store, among them "one soda fountain." and, continu- 
ing, convered "all other property whatsoever in said store room," and it 
was admitted that  there were two soda fountains in the room, one of 
which was set up in use and the other not :  Held, that  both fountains were 
covered by the deed, the conveyancing clause being broad enough to 
include everything in the store room a t  the time of i ts  execution, although 
some of the articles were specified therein. 
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' 
3. Where, in the trial of an action, the controversy was whether a certain soda 

fountain had been conveyed by a deed of trust, which by its terms con- 
veyed specifically "one soda fountain" and other articles in a certain store 

admitted that there were two soda fountains in the store room, it mas 
error to submit the deed of trust to the jury to say whether or not as a 
fact the fountain in question was intended to be conveyed, there being a 
patent ambiguity not explainable by parol testimony, and the conrtructioll 
of the deed being a matter entirely of law and for the court. 

ACTION tried before Allen, .T., and a jury, at April Term, 1897, of 
PERSON. 

There mas judgment for the plaintiff, and defendant appealed. The 
facts appeRr in the opinion. 

Boone & Bryant for pluintifl. 
A. L. Brooks for defendant. 

NONTGOMERY, J. Barrett bought the interest of his former partner, 
A. J. Mitchell, in the stock of goods and credits of the firm, took 
possession and executed a deed of trust to W. W. Kitchin to (149) 
secure the deferred payments of the purchase price. The deed 
pro~ided that if default should be made in the payment of the install- 
ments the trustee was to take possession, sell the goods and apply the 
proceeds as required by the deed. Default having been made, the trustee 
sold the property-that which was left over after the sales made by Bar- 
rett while he was in possession. -4mong the articles sold by the trustee 
was a portable soda fountain, at  the price of $27.50. The plaintiff 
claimed that article by purchase from Barrett while the latter was in 
possession of the goods, and contended that it was not con~yeyed in  the 
deed of trust. 

I n  the stock of goods in the store-rooms occupied by the firm of Bar- 
rett & Mitchell at  the time of the execution of the deed of trust therc 
were two soda fountains-one in position and used in the business, and 
the other the one claimed by the plaintiff and not in actual use. T l ~ e  
plaintiff's contention, that the fountain rh ich  he claims was not con- 
veyed in the deed, is based on the fact that in that instrument there are 
specifications of particular property conreyed, and only one fountain 
was conr-eyed in express terms, and that therefore naturally that one was 
the larger one and the one in use. We will examine that position. I f  
in the deed of trust there had been no other language affecting the 
specifications of property, no words extending the property conreped in 
the deed beyond the specifications, then no evidence mould  ha^ e been 
competent to show which one of the soda fountains was intended to be 



IF T H E  SUPREME COURT. 1121 

conveyed. Spizey v. Grant, 96 K. C., 214. But there was other lan- 
guage in the deed explaining and extending the restricted terms as to the 
specified property conveyed. 

We are of the opinion that the conreyancing clause of the deed i s  
broad enough to inilude everything-the whole of the property in the 

store-rooms of the partners at the time of the execution of the 
(150) deed of trust, although some of the articles x-ere specified therein. 

Kelly c.  E'leming, 113 N .  C., 133. The language of the deed of 
trust on that u d n t  is as follows: "NOW. wherefore. in consideration of 
the premises and of one dollar to him in  hand paid, the party of the first 
part hath bargained and sold, and by these presents doth bargain and sell 
unto said W. W. Kitchin, trustee, and his assigns, the following property, 
to-wit,  all the drugs, medicines, wares, merchandise, bottles, prescrip- 
tion cases, books, and all other property whatsoever now in  the store- 
room occupied by the said late firm, situated in Jioxboro, said State, 0x1 

;Main Street, between the store-rooms of W. E. Webb and the new build- 
ing of Pass & Carver, belonging to C. S. Winstead, including all furni- 
ture, the iron safe, the show-cases, the soda-water fountain and any and 
all other property forn~erly beloilging to said firm, and also whatever 
goods, wares, merchandise and other stuff and furniture which said party 
of the first part may buy or add to said property herein mentioned, i t  
making the stock of goods now in said store; this meaning to convey the 
entire stock, both now in and hereafter to be in  store-room ox store- 
rooms, including all the stuff said party of the first part owns or rnaF 
own therein in said building of C. S. Winstead; also all accounts, credits 
and choses in action of the late firm of Barrett & Mitchell." 

The plaintiff waived the alleged tort of the defendant and brought this 
action before a justice of the peace for the value of the fountain. On the 
trial in the Superior Court, his Honor submitted the simple issue, ((Is 
the defendant indebted to the plaintiff, and if so, in what sum?" I n  the 
language of the case on appeal, which is signed by the attorneys of both 
plaintiff and defendant, "I-Iis Honor submitted the said deed of trust to 

the jury to say whether or not, as a fact, the same (soda fouatain) 
(151) was illtended to be conveyed." That mas error. The deed of 

trust having been proaen or admitted, axid i t  having been admitted 
that there were two soda fountains in the store-rooms, the conveyance of 
one soda fountain was a patent ambiguity, which could not be explained 
by par01 testimony. The construction of the deed in  that respect mas 
one entirely of law and for the court. I t  is unnecessary to cite the 
authorities on this point. 

But notwithstanding that error, the judgment of the court below must 
be affirmed; for i t  appears in the case on appeal, which is signed by the 
attorneys for both plaintiff and defendant, that Barrett, while in posses- 
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sion of the goods, sold the soda fountain, the subject of this suit, to thr  
plaintiff. Barre t t  had a clear right to sell any of the property conveyed 
in  the deed of trust under the express terms of the deed, for  he was per- 
mitted to remain in  possession for that  purpose. So the plaintiff pot 
title to the soda fountain by virtue of the sale to him by Karrett. The 
particulars of the sale to the plaintiff do not appear 011 the record, and it 
might h a ~ e  been that, if they had, thc transaction ~ ~ r o u l d  not in lan- 
amount to 3 sale. 

We observe the use of some words in  the case oil appeal which imply 
doubt on the question of the sale, but  as the point seems to be conceded 
by the defendant, me are not at liberty to go behind the record and 
thereby disturb the agreement of the parties. 

Affirmed. 

Xpecial P~oceeclings-Appeal f r o m  Clerk-Jurisdiction of J z ~ d g e  to  
H e a r  a n d  Determine or R e m a n d  the Proceedirzgs. 

1. Under chapter 276, Laws 1887, amendatory of section 255 of the Code. the 
judge, to whom a cause is sent by appeal or otherwise from the clerlr of a 
Superior Court, has full jurisdiction to hear and fully determine the cause, 
or to make orders therein and send it back to the clerlr to be proceeded 
with by him. 

2. When three or four plaintiffs in a proceeding for partition moved, upon a 
petition filed in the cause before the clerk, to set aside the report of the 
commissioners on the ground of newly discovered testimony, and to amend 
the complaint by inserting an allegation averring sole seizin in themselves, 
and that the fourth party plaintiff was not entitled to any interest in the 
premises, and the clerk refused the nlotiou and sent the cause, on appeal. 
to the judge: HeTd, that the judge had power in his discretion to set aside 
the jndqment for newly discoyered testimony and to permit the amendment 
asked for. In such case. when the proceedings are remanded, the appellant 
will have an opportunity to answer the amended coinylaint and to present 
issues of fact arising thereon. 

MOTION i n  the cause, heard before Al len ,  J., a t  chambers in  Kinston, 
on appeal from a judgment of the Clerk of the Superior Court of 
GREENE, 

His  Honor granted the motion, and plaintiff Josephine Williams 
appealed. 

Swift Galloway a n d  G. 144. Lindsay for Josephilze Wil l ianzs .  
A l l e n  a n d  Dor tch  contra. 
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CLARK, J. Three of the four plaintiffs in  a proceeding for partition 
moved, upon a petition filed in  the cause before the clerk, to set aside the 
report of the commissioners on the ground of newly discovered testimony, 
and to amend the complaint by inserting an allegation averring sole 

seizin in themselves, and that the fourth party plaintiff was 
(153) entitled to no interest in the premises. The clerk refused leave 

to amend, and confirmed the report, whereupon the petitioners 
appealed. 

I t  is unnecessary to consider whether the judge could reverse the 
action of the clerk in refusing leave to amend; for the act of 1887, 
ch. 276 (amending section 255 of the Code), provides that whenever a 
cause is sent up to the judge for any ground whatever the "judge shall 
have jurisdiction7' and may either fully determine the cause himself or 
make orders therein and send i t  back to be proceeded in by the clerk. 
Ledbetter v. Pinner, 120 N. C., 455; Lictie v. Chappell, 111 N. C., 347; 
Sudderth v, McCombs, 67 N. C., 353; Clark's Code, 198 (2 Ed.). The 
case having been taken to the judge by the appeal, he was thereupon 
seized with full jurisdiction, and had power in his discretion to set aside 
the judgment for newly discovered evidence (Ves t  v. Cooper, 68 N.  C., 
131; Carson v. DelZinger, 90 N.  C., 226; Flowers v .  Alford, 111 N .  C., 
254) and to permit the amendment asked for. Code, see. 273; BrendT~ 
v.  Reese, 115 N. C., 552; Maxwell v. McIver, 113 N.  C., 288; Sinclair v. 
R. R., 111 N.  C., 507. When the case goes back, the appellant will have 
an opportunity to answer the allegations in the amended complaint and 
present such issues of fact and law arising thereon as she may be advised. 
Had the court below in  its discretion refused the amendment, i t  might 
have been difficult for the plaintiffs, other than the appellant, to have 
raised the issues they desire in another proceeding, in  the face of the 
possible estoppel of a judgment in this action. 

No error. 

Cited: Robinson v.  Sampson, ante, 101; Roseman v. Roseman, 127 
N. C., 497; Hybart's Estate, 129 N. C., 131; Harrington v. Hatton, ib., 
148 ; I n  re Anderson, 132 N. C., 247 ; R. R. v. Stroud, ib., 416; R .  R .  v. 
Newton, 133 N.  C., 136-7; Martin v. Briscoe, 143 N.  C., 357; Oldham v. 
Rieger, 145 N.  C., 257 ; Henderson v. McLain, 146 N. C., 333 ; Bates v. 
Pridgen, 147 N. C., 135; Gregory v. Pinnix, 158 N.  C., 152; Williams v.  
Dunn, ib., 402; Baggett v. Jackson, 160 N, C., 29 ; Thompson v. Ros- 
pigliosi, 162 N. C., 153. 
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(154) 
J. M. JONES v. THEOPHILUS BEST. 

Action, for Recocery of Land-Failure of Defelzdant to Answer or File 
Bond-Judgment by  Default. 

Where, in an action to recover possession of land, the defendant failed to file 
answer or the bond required by section 237 of the Code, and did not ask 
leave to ansmer without giring bond until the time for answering had 
expired, it was proper, under section 330 of the Code, to give .judgment 
against the defendant for possession of the land, without damages. 

ACTION for the recovery of land, in which the plaintifl filed her com- 
plaint, duly verified, at  Koveniber Term, 1896, of GREEXE, within the 
first three days thereof, at which term the defendant was allowed thirty 
days in which to file his answer and undertaking, or comply with the 
statute. 

At February Term, 1897, the defendant having failed to answer, the 
plaintiff moved for judgment for want of an anslver. The defendant 
moved to be allowed, then, to file answer and to defend without giving 
bond. The defendant's motion was denied, and the court gave jndgment 
for possession of the land without damages. The def~ndant  excepted 
and appealed. 

W .  C. Monroe for p l a i n t i f .  
G. M. Lindsay for defendant. 

~ ~ O X T G O X E R Y ,  J. This action was instituted for the possession of a 
piece of land which the plaintiff alleged was being unlawfully withheld 
from her bv the defendant. No answer was filed. and for want of answer 
judgment was rendered against the defendant for the possession of the 
land without damages. The counsel of the defendant insisted here that, 
under section 385 of the Code, such judgment was not lawful. 
Section 390 of the Code, however, provides that, in actions like (155) 
the present one, the plaintiff is entitled to judgment for the relief 
demanded in  the complaint, unless the defendant files the bond required 
of him by section 237 of the Code, or is excused from giving the bond 
before answerinn. H e  did not ansmer nor file the bond nor ask the court " 
to file the ansmer without giring the bond until the time to answer had 
expired. There is no error. 

-4ffirmed. 

Cited: Bick v.  Baker, 122 N.  C., 100; Norton I - .  AfcLaurin, 125 
N.  C., 189; Jz~nge v. MacXnight, 135 N.  C., 107, 109; Detrick v. Dunn, 
162 N. C., 23; School v. Pierce, 163 N. C., 427. 
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TY. A. WRIGHT ET AL. V. G. TV. WESTBROOK 

Deed,  Construct ion of-Life Estate-Limitat ion Ocer-Power of Dis- 
posal b y  L i f e  T e n a n t .  

Where land was conveyed to A. for life, with limitation over. in the erent of the 
happening of certain contingencies, but with full power in A. to dispose of 
the same with the written permission of her husband : Held, that A. and 
her husband can convey a good title in fee to a purchaser. 

CONTROVERSY submitted without action and heard before X c I v e r ,  J., 
a t  April Term, 1597, o f ' N ~ w  HANOTEE. 

The facts appear in the opinion. His Honor held that the plaintiffs 
could convey a good title to the land for the purchase of which the note 
sued on was given, and gave judgment accordingly, from which defend- 
ant appealed. 

T .  W .  S t range  for plaintif fs.  
J .  D. B e l l a m y  for defendant .  

FAIRCLOTH, C. J. This is a controversy without action, submitted 
under the Code, sec. 561. The plaintiff W. A. Wright owned the 

(156) land in fee simple, and executed a deed to his intended wife, who 
afterwards intermarried with him. Both are still alive and have 

contracted to sell said land to the defendant, and the question is, Can 
they make the defendant an indefeasible title? The deed, regular in all 
respects, conveys the land to the said "Louisa G. Holmes (now the feme 
plaintiff and wife of said Wright) for the term of her natural life, with 
fu l l  power of disposing of t h e  same,  his permission in writing being first 
obtained, and remainder to the children of the said Louisa G. Holmes 
begotten by the said William Augustus Wright, all right, title, interest, 
or estate, etc.; but if the said Louisa G. Holmes should die in the life- 
time of the said William Augustus Wright, leaving issue by him living 
at her death, then the estate herein conveyed is to revert back and vest in 
the said William Augustus Wright and the heirs of his body begotten; 
but in default of such issue living at  his death, then, after the decease of 
the said Louisa G. Holmes, the estate herein conveyed shall go to and 
rest in  the heirs of the said William Augustus Wright." 

We need not discuss the rights of parties in the event that the wife had 
died without exercising the power given her in the deed, either with or 
without children, or upon the death of the husband, leaving his said wife 
surviving. These contingencies are not before us. 
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T h e  provision i n  the  deed, "with ful l  power of disposing of the  samc, 
his  permission i n  wri t ing being first obtained," is  absolute a n d  clear, 
with such permission of her  husband. T h e  contingencies t h a t  might  
arise i n  t h e  event of death, a s  above stated, have no t  yet  ar isen a n d  a r e  
subject t o  a n d  dependent upon t h e  wife's exercise of t h e  power of dis- 
position conferred by the  deed f r o m  her  husband. 

Our opinion i s  t h a t  a proper  deed by  t h e  wife  a n d  husband would con- 
vey a good t i t le  to  t h e  purchaser. Stroud v. Morrow, 52 N. C., 463. 

Affirmed. 

Cited:  P a r k s  7%. Robinson, 138 X. C., 272; X a b r y  v. Brown,  162 
N. C., 221. 

H. EPPS v. W. H. SMITH. 
(157) 

Action for Penalty-Election Expenses-Gifts to  Electors b y  Candi- 
dates in Order to  Be Elected-Intent-Pleading-Repeal of Statute- 
Vested Rights .  

1. There is  a manifest difference between contributions made by a candidate 
for office for his part of the necessary expenses of a political campaign, or 
paying persons to assist in conducting his own personal canvass, and the 
giving of money or other things of value to  electors in order to be elected. 

2. I n  an action for the penalty imposed by section 42, chapter 159, Laws 1895, 
i t  is not necessary that  the complaint should allege a willful and corrupt 
intent on the part of the defendant in giving money, etc., to electors in 
order to be elected to office. 

3. I n  the trial of a n  action for the penalty given by section 42, chapter 159, 
Laws 1595, i t  appeared that the defendant, in  the statement of his ex- 
penses filed with the clerk, had stated that he gave $20 to a certain named 
elector, who was of his own political party, "for services to the ticket," 
and there was testimony that such elector was opposed to the election of 
the defendant and had organized a club hostile to him and had worked for 
the rival candidate up to the day of the election, when he was "quiet." 
The filed statement of defendant's expenses also showed that  four other 
electors of a different political party from defendant's also received money 
and whiskey from him, to be used by them "as best they could and thought 
proper" and "as they liked." There was further proof in the statement on 
the same line: Held, that  there was sufficient evidence to  be submitted to 
the jurv on the issue they were trying, since, if they believed the testi- 
mony, the jury might reasonably have concluded that the defendant had 
used money and whiskey in order to be elected, a s  charged in the com- 
plaint. 

4. The repeal by section 42, chapter 185, Laws 1897, of the penalty imposed by 
the act  of 1895, subsequent to the commencement of the action for such 
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penalty, did not destroy the plaintiff's cause of action. (Section 3764 of 
the Code.) 

DOUGLAS, J., dissents arguendo. 

A C T I ~ X  tried before Bobinsorz, J . ,  and a jury, at Xax  Term, 1897, of 
VAXCE. 

(158) The plaintiff introduced the sworn statement of election ex- 
penditures, filed by the defendant in the office of the Clerk of the 

Superior Court of Vance County, as required by section 72, chapter 159, 
Laws 1895, in -crliich (anlong others) appeared the following items: 

................................ "To Andrew Watkins, services (straight ticket) $10.00 
........................................ ('To H. B. Eaton, for serrices to the ticket , 20.00 

"To Giles Weir, two gallons whiskey, to be used as he thought 
proper ............................................................................................ 3.80 

"To Lovelace Young, one gallon of whiskey, to be used as he 
t h o u ~ h t  best .................................................................................. 1.90 

"To Joe ind  Phil  Hunt, to be used as best they could and thought 
proper ............................................................................................ 5.00 

"To J i m  Gill, whiskey, to be nsed as he wished .................................. 1.00 
"To one gallon whiskey furnished R. M. Townes, to be used as he 

pleased ............................................................................................ 1.75 
"To half-gallon whiskey furnished to Daniel Bullock, to be used 

as he pleased .................................................................................. 1.00 
.... "To one gallon furnished J. A. Greenway, to be used as he liked 1.60 

...... "To one gallon furnished Henry Turner, to be used as he liked 
...... "To one gallon furnished W. H. Reaves, to be used as he liked " 

The statement filed also contained the following : 
"The parties named abo~ye are all Republicans and are working for the 

straight R~publican ticket, as I am informed, except A h .  Weir and Mr. 
Greenmay (and perhaps one more) and Joe and Phil  Hunt. I treated 
and drank with men of all parties before and during and since the cam- 
paign, but not mith a viem of influencing their votes nor in  aiding my 
election; would have done so if I had not been a candidate." 

R. A, Field, witness for plaintiff, testified: "I live in  Williams- 
borough. I know H. B. Eaton. During the campaign of 1896 

(159) Eat011 faxrored and worked for Garrett for sheriff. H e  got up a 
Garrett club at  my store. I think he continued for Garrett until 

the day of election, when he mas quiet. Me is a quiet nian on election 
days-not the quietest nor the wildest man. He  was dull on Garrett, and 
I tried to get him to work faster. I don't know how Eaton voted. I 
know Andrew Watkins; he mas chairman of the RepubIican executive 
committee for William~bo~ough Township. I don't know what his atti- 
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tude was as to Smith, except that he told me that 'the Republican Con- 
vention (of which he was a member) and the Populist Convention had 
agreed to nominate Garrett.' " 

Cross-examined, he said: "I don't know that Watkins attended the 
second Republican County Convention, held 22 August, 1896 (at  which 
Smith was nominated for sheriff), as a delegate. I heard him say, after 
his return from the Republican Convention, held in May, that they had 
fused on a satisfactory ticket. I know that Garrett was the candidate 
for sheriff ." 

Lo~*elace Malone, a witiless for plaintiff, testified: "I don't h o w  
whether Eaton was a Smith, a Garrett, or a Po~vell man. Andrew Wat- 
kins was township chairman of the Republican committee. I heard 
Andrew Watkins say, at  a meeting about ten days before the election, he 
had seen Holton in Henderson, and he advised that Garrett or Smith get 
off the ticket. I heard Andrew Watkins ask, in a meeting in Willianis- 
borough the night before the election, if Williamsborough mould indorse 
Garrett. He  said he was not tied to either one." 

Plaintiff rested his case. 
His  Honor, being of opinion that there was not sufficient evidence to 

go to the jury, directed a r erdict for d2fendant and gar-e judgment ac- 
cordingly. Plaintiff excepted and appealed. 

T .  X .  Pidtman for plaintiff. 
W .  B. Xhaw and T .  T .  Hicks for defendant .  

UONTGOMERY, J. This action was brought by the plaintiff to r e c o ~ e r  
of the defendant the forfeiture pronounced for violation of section 42, 
chapter 159. Laws 1895. The allegation is, that in  the times just pre- 
ceding the last general election, the defendant, who was a candidate for 
the office of Sheriff of Vance County, gaae money and whiskey to ~ a r i o u s  
electors in  order that he might be elected to that office. The chief eri- 
dence in the case against the defendant is furnished bx his o m  sworn 
statement of his election expenses, filed under the requirement of section 
72 of the act of 1895. 

The language of the statute under vhich the action is brought is clear, 
and we think its meaning is also clear. I t  mould seem almost in~possible 
to confuse or confound the natural understanding of men as to the mean- 
ing of this law by arguing that there is no difference between a contribu- 
tion made by a candidate for office for his part of the necesswy expenses 
of a political campaign or paying indil-idual persons to help him conduct 
his own personal canvass, pro~ided the electioneering be honest and the 
service duly rendered, and the gir iag of money or  any other thing of 
ralue to electors in order to be elected. The first is the papnent for 
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proper services rendered; the last is the giving for no service rendered 
and for no return, except that of the vote of the elector. The law con- 
templates that the elector shall not receive money for his 1-ote, nor shall 
a candidate, or any other person for him, give money to an elector in 
order that the candidate may be elected to office. 

The defendant's counsel insisted here that it was necessary that the 
complaint should have alleged a willful and corrupt intent on the part 

of the defendant to do the acts complained of. We are not of 
(161) that opinion. I t  is the doing of the particular act, to-wit, giving 

money to electors in order to be elected, that gives the cause of 
action, and the intent with which the act is done is not material, except 
that the purpose must be to procure the election of the defendant. Even 
in statutory crimes, where the act itself is made indictable, this Court 
has held, over and over again, that the intent is not to be considered, 
except as to the intent to do the act forbidden. I n  S. v. V o i g h t ,  90 
N.  C., 741, this Court said : "The criminal intent is inseparably involved 
in the intent to do the act which the law pronounces criminal." I n  8. 2 .  

XcBrayer, 98 N.  C., 619, the Court said: "When the language is plai; 
and positive, and the offense is not made to depend upon the positive, 
willful intent and purpose, nothing is left to interpretation." To the 
like effect are the decisions in 8. 1 % .  R i t t e l l e ,  110 N. C., 560; S. 1 % .  Downs, 
116 N. C., 1064; AS. c. ~VcLean,  pos t ,  589. 

I n  the statement of the defendant. heretofore referred to, he said that 
he gave $20 to a certain named elector, who was of his own political 
party, "for services to the ticket." A witness was introduced for the 
plaintiff who testified that that elector was opposed to the election of the 
defendant to the office of sheriff and had organized a political club hos- 
tile to him and for his opponent; that he worked for the rival candidate 
in a half-hearted way until the day of election, when he was "quiet." 
The statenlent of the defendant also showed that four other named 
electors of a different political party from that of the defendant received 
from him money and whiskey to be used by two of them ('as best they 
could and thought proper," and by the other two "as they liked." There 
was further proof in the statement on the same line, We do not agree 

with his Honor that the above was not sufficient evidence to be 
(162) submitted to the jury on the issue they were trying. The jury, if 

they beliered the testimony, might reasonably hare concluded that 
the defendant had used money and whiskey in order to be elected sheriff 
of the county, as charged in the complaint. 

Section 42, chapter 159, Laws 1895, under which this action was be- 
gun, was amended at the last session of the General Assembly (chapter 
185, section 42) ; the amendment consisting in the striking out from the 
act of 1895 the forfeiture of $400. The defendant's counsel argued that, 
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notwithstanding the provisions of section 3764 of the Code, which reads, 
"The repeal of a statute shall not affect any action brought before the 
repeal for any forfeitures incurred or for any recovery for any rights 
accruing under such statute," the repeal of the penalty clause after this 
action was begun took away the plaintiff's cause of action, if he ever had 
any. The contention was that section 3764 of the Code was not in har- 
mony with the Constitution, that instrument ordaining that "The Gen- 
eral Assembly shall have no power to deprive the judicial department of 
any power of jurisdiction which rightly appertains to i t  as a coordinate 
department of the government." I n  his brief the defendant's counsel 
said: "It is admitted that this section (3764) undertakes to define the 
meaning and effect of future legislation and to encroach upon the judi- 
cial power, and that i t  ought not to be allowed to do so." We do not 
understand how the section of the Code referred to in  the brief can be 
said to affect future legislation on the subject of penalties. There is 
nothing to prevent any succeeding General Assembly from repealing sec- 
tion 3164, and, in  doing so, leave to judicial determination, if i t  should 
ever become necessary, the effect of the repeal. Neither do we see in that 
section of the Code any encroachment upon the power of the judiciary. 
I n  the case cited (Houston v. Bogle, 33 N. C., 496) by the defendant's 
counsel the question involved was the right of the General Assem- 
bly to declare in the act under discussion here what the legal (163) 
rights of the parties to the suit were before the passage of the act, 
and where the act had injuriously affected rights already vested. The 
judge who delivered the opinion in that case stated the question in this 
language: "The statute was passed afterwards, and the question is, Can 
it have any effect upon the rights of the parties in  this case, or change 
the law, so fa r  as they are concerned, from what i t  was a t  the time their 
rights vested?" This question does not arise in the ease before us. 

The defendant's counsel called our attention to the fact that the act 
under which this suit was brought had its origin in Laws 1777, ch. 116, 
sec. 22, and he stated that he had been unable to find in our reports a 
single case brought under its provisions during this century and more, 
except the one against his client. This may be so, and yet some enter- 
prising citizen of Qance County, some genuine reformer, may have deter- 
mined not to let this statute perish from "innocuous desuetude." I t  may 
be of consolation to his client for him to believe that in  his trouble, 
wherever i t  is known, he has the deepest sympathy of many of his 
brother officers; and from the argument of his counsel here, i t  may not 
be rash to infer that both client and attorney feel, with redoubled con- 
viction of its truth, even if the client should be convicted, the force of the 
scriptural declaration that the men upon whom the tower of Siloam fell 
were no greater sinners that those who escaped. 
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There was error in the ruling of his Honor, and there must be a 
New trial. 

Doucr,as, J.. dissenting. This T i m  a civil action, brought by the 
plaintiff to recorer the penalty imposed in section 42, chapter 159, Laws 

1895. The plaintiff introduced the sworn statement of election 
(164) expenditures filed by the defendant in the office of the Clerk of 

the Superior Court of Vance, as required by lam, and also the 
evidence of two witnesses. When the plaintiff had rested his case, the 
court, being of opinion that there  as not sufficient evidence to go to the 
jury, directed a verdict in  favor of the defendpnt. I n  this, I think, 
there was no error. 

The section under which this action is brought is as follo~vs: "That 
any person ~ h o  shall, a t  any time before or after an election, either 
directly or indirectly, gire or promise to give any monev, property, or 
reward to any elector or to an>- county or district, in order to be elected, 
or to procure any other person to be elected a member of the General 
Assembly or to any office under the laws of this State, shall forfeit and 
pay $400 to any person who will sue for the same, and shall be guilty of 
a misdemeanor; and any person who shall receive or agree to receive any 
such bribe shall also be guilty of a misdemeanor." 

Section 72 of the same act prorided that "E~er:- candidate who is 
voted for at any public election held within this State shall, within ten 
d a p  after sl~ch election, file, as herein provided, an itemized statement, 
showing in detail all the moneys contributed or expended by him, directly 

. or indirectly, by himself or through any other person, in aid of his elec- 
tion. Such statement shall g i ~ e  the names of the various persons who 
receil-ed the moneys, the specific nature of each item, and the purpoqe 
for whicli it was expended or coiitributed." The same section specifies 
the manner of verification and place of filing, and concludes as folloms: 
"Any candidate who shall neglect or refuse to file such statement shall 
forfeit his office, if any he has." 

I t  is a matter of common knowledge that the successful candidate, 
from the highest to the lowest, filed such statements, showing in some 

instances large expenditures "in aid of their election." The de- 
(165) feated candidates gener'ally neglected this duty, as they were per- 

fectl j  willing to forfeit an office which they had never obtained, 
and did not care to erect any further memorials of their vanished hopes. 

Sections 42 and 72 must be construed together, and as it is evident that 
the latter section coiltemplates legitimate expenses, it is equally evident 
that the former section applies only to illegitimate expenditures. To say 
that the phrases, "in order to be elected" and "in aid of his election," 
mean one and the same thing, and that one is lawful and the other 
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unlawful, is a contradiction; and we are at  a loss to find any authority 
for holding that a strict compliance with section 72 is in itself a confes- 
sion of guilt under section 42, as suggested by the plaintiff. I f  any fur- 
ther evidence of the legislati~~e intent were needed, i t  is found in the 
concluding paragraph of section 42, which refers to the act therein pro- 
hibited as "such bribe." The word "bribe" has a distinct and settled 
meaning, and always includes some corrupt element. 

We think there was no evidence of bribery, or at  least a mere scintilla, 
and that his Honor properly directed a verdict i11 favor of the defendant, 
the burden of proof resting as it did upon the plaintiff. Wittkowsky v. 
Wasson, 71 hi. C., 451 ; Best v. Frederick, 84 N.  C., 176 ; Brown v. Iih- 
sey, 81 N.  C., 245; S. v. White, 89 N .  C., 462; 8. v. Powell, 94 N. C., 
965; Cocington v. ATewberger, 99 IS. C., 5 2 3 ;  Sp~uil l  v. Ins. Co., 120 
N. C., 141. 

The statement of expenditures was carelessly and eren imprudently 
drawn, but I do not feel called on to place upon the defendant's words 
the worst possible construction, in order to bring him within the penalty 
of the statute that h-as been repealcd. 

Cited: Dyer 1 % .  Ellington, 126 K. C., 944. 

B. I?. MITCHELL C CO. v. C.  M. TVHITLOCK. 
(166) 

Trustee, Liability of, for Purchase of Goods-Trial-Co?zfession and 
Avoidance-Burden of Proof. 

1. h trustee purchasing $oods or incurring any other liability on account of his 
trust is personally liable for the payment thereof, unless his liability is 
limited by a n  agreement, expressed or implied, with the creditor. 

2. Where defendant in an action for goods sold and delivered admitted ohtain- 
ing the goods, but alleged that  he had bought them as trustee of an 
assigned estate. and that credit had been extended to him as  such, which 
was denied hy the plaintiff. i t  was error on the part of the trial judge to 
instruct the jury that  the burden was on the plaintiff to show by a pre- 
ponderance of evidence that  he had sold and delivered the goods to the 
defendant individually. Defendant's answer in  such case was in the 
nature of a Dlea of confession and avoidance, and, having admitted obtain- 
ing the goods, he assumed the burden of proving the truth of his plea. 

ACTION tried before Allen, J., and a jury, at  September Term, 1897, 
of NEW HANOVER. 
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1 Verdict for the defendant, and from a judgment dismissing the action 
the plaintiff appealed. 

Pranlc iWciVeiZ1 and J .  H.  Gore for plaintif f .  
George Rountree  for defendant .  

DOUG LA^, J. This was a civil action to recoTrer the value of goods sold 
and delivered by the plaintiff to the defendant. I t  is admitted that the 
defendant ordered the ,&bods, as trustee, and that they were so charged to 
him on the books of the plaintiff. The defendant testified that, Before 
sending any orders as trustee, he showed the plaintiff the written agree- 
ment containing the terms of the trust, and explained to him that he 
would run an account as trustee if he would agree to it, and that the 

plaintiff did agree to i t  and took the account with that under- 
(167) standing. This the plaintiff denies, and says that the defendant 

did not disclose to him for whom he was trustee or any of the 
conditions of the trust, and that he sold the goods to the defendant upon 
his individual credit. The jury found for the defendant. 

Among other instructions, his Honor charged the jury "That the bur- 
den of proof was on the plaintiff to make out his case, and that if the 
plaintiff had failed to show by a preponderance of evidence that he had 
sold and delivered the goods to defendant indiridually, then they must 
answer the issue in favor of the defendant.'' I n  this, we think, there was 
error. The answer of the defendant was in the nature of a plea of con- 
fession and avoidance. Having admitted that he obtained the goods, he 
assumed the burden, and, nothing else appearing, the plaintiff would be 
entitled to judgment. A trustee, purchasing goods or incurring any other 
liability on account of his trust, is personally liable for the payment 
thereof, unless his liability is limited by an agreement, expressed or im- 
plied, with the creditor. The liability of the trust estate is not now 
before us, the only question being the individual liability of the defend- 
ant. I t  is admitted that the defendant might have limited his liability 
by such an agreement with the plaintiff as he alleges to have been made, 
but, having alleged such an agreement, he must prove it. Proof always 
implies at  least a preponderance of testimony. 

* 
The decision of this case depends more upon the application of the 

elementary principles than precedents, but we think its general princi- 
ples are analogous to those discussed in the two cases of B a n k i n g  Co. v.  
Morehead, 116 N.  C., 410, 413. For the error in the charge of the court 
there must be a 

New trial. 

C i t e d :  -4fcBraysr v. Haynes ,  132 N. C., 611; W r i g h t  v. R. R . ,  151 
N. C., 535; E m b l e r  v. Lumber  Co., 167 N.  C., 460. 
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SINGER MANUFACTURING COMPANY v. JAMES 0. GRSY. 
(168) 

Lease-Conditional Sales-Purchase o n  Instal lment  Plan-Evidence. 

1. A written contract, although called a "lease on the installment plan," and not . 
providing that title shall pass upon the completion of the payment of the 
installments, mag constitute a "conditional sale" of an article, where the 
same has been delivered upon a payment in advance and an agreement to 
pay a certain sum each month for a series of months. 

2. 111 the trial of an action for the recovery of a machine, on failure to pay an 
installment due under a contract relating to it, and called a "lease," but 
which contract did not provide that the defendant should become the 
owner upon payment of all the installments, evidence was competent to 
show that the defenilant was to become such omner when the machine 
should be paid for, whether the transaction is considered an incomplete 
contract or a conditional sale ; and in such case it was not error to submit 
the queqtion of ownership to the jury. 

3. Where it appeared that such contract was for a new machine, worth $45, it 
was competent to prove that the one delivered was an old machine and 
worth not more than $20. 

 TIO ON tried before &IcIver, J., and a jury, at March Term, 1897. of 
JONES. 

The facts appear in  the opinion. There was a verdict for the defend- 
ant, and from the judgment thereon the plaintiff appealed. 

D. L. W a r d  for pla, int i f .  
S i m m o n s  & W a r d  for defendant.  

FURCHES, J. The plaintiff, through its agent, Brown, delivered to the 
defendant a sewing machine, under a written contract, which plaintiff 
calls a lease, on the installment plan-so much to be paid at  the time of 
delivery and then an agreed sum per month, until the estimated price 
should be paid. When the defendant had paid $25 on this machine, but 
was behind with some of his monthly installments, the enterpris- 
ing agent of the plaintiff took this machine from defendant, but (169) 
graciously agreed to let the defendant have another machine, esti- 
mated to be worth $45, at  the price of $55, upon the following favorable 
t erms:  that the $25 already paid and $6 in addition, to be paid when 
the new machine should be delivered, were to constitute the first month's 
rental, and then the defendant was to pay an additional rental of $3 
on the 29th day of each month for seventeen months, making in  all $82. 

I t  was not stated in the written contract who was to be the owner of 
the machine when all these installments were paid; but i t  was stated 
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that if any of these monthly installments were not made on the dax they 
were due (the 29th of the nionth), the plaintiff was aathorized and em- 
powered to mter the premises of the defendxnt and take the machine. 
Defendant paid $34 of the $ 5 5 ,  leaving a balance of $21 still due the 
plaintiff, as plaintif? contended, thus haring paid the plaintiff $25 on the 
machine taken from the defendant and $34 on the one sued for in this 
action, making in all the sum of $59. But the defendant, after paying 
$34 on the second machine, again fell behind with his monthly install- 
ments; and again this enterprising agent is on hand, demanding the sur- 
render of this second machine. This time the defendant refused to sur- 
render, and this action is brought for the possession of the machine. 

There was evidence going to show that this second machine m7as to be a 
new machine, worth $45 at cash sale ; that the machine delirered mas not 
a new machine, but an old machine, newly varnished over and not worth 
more than $20 n~hen delivered to the defendnnt. 

The defendant is e~ident ly  a man in the humble ~ ~ a l k s  of life, as he is 
a marksman, not being able to write his name to the contract. The 

plaintiff objected to the eridence tending to show that it mas a 
(170) second-hand machine that plaintiff delirered to defendant and not 

v~orth more than $20; but it mas allowed by the court, and the 
plaintiff excepted. 

On the cross-examination of the agent, Brown, he testified, in responsc 
to questions asked by defendant, "that he did not know whose machine 
it ~ o u l d  h a ~ ~ e  been if defendant had paid the  hole $56; that he had 
been paid the whole $55 by a good many others to ~ h o m  he had sold 
machines under the same form of contract, and lie had never troubled 
them for the machines nor for any further rent." This was objected to, 
as the other e~idence was, upon the ground that it tended to vary the 
terms of a written contract, which could not be donr. Rut the court 
allo~i~ed the evidence, and plaintiff again excepted. 

The plaintiff, in its 'assignment of errors, again excepts because the 
court did not charge the jury that, as a matter of lam, the contract was 
a lease and not a conditional sale. 

There were no mrittcn pleadings, the action having been commenced 
before a justice of the peace. And upon the evidence the court sub- 
mitted, without objection, two issues to the jury, as follo~i-s: 

"(I) 1s the plaintiff the owner and entitled to the possession of the 
property described in the complaint ? Answer : S o .  

"(2) What was the cash ~ a l u e  of the property at the time the action 
was brought ? dnswer : $16." 

I f  this contract had stated in terms that when the $55 was paid the 
machine should belong to the defendant, it would have fallen directly 
under the decisions of this Court in Puffer v. Lucas, 112 N. C., 377; 
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CrinkZey c. Eqerto~z, 113 N.  C., 444; Clark z.. Hill, 117 N. C., 11; Bar- 
ringfon ?$. Skinner, ib., 47, and mould be a conditional sale. 

A conditioual sale is a sale, but upon condition, in which the purchaser 
sustains the relation of a mortgagor, and the seller that of the mort- 
gagee. And a discharge of the debt-the condition-by the purchaser is 
a discharge of the lien of the seller. Then, if this was a conditional 
sale and the defendant had discharged the debt, this discharged 
the plaintiff's lien and his right to possession of the niachine. (171) 

I t  does not seem to us that, because the entery~ k i n g  agent of the 
plaintiff saw proper, in preparing this contract, not to say whose ma- 
chine it would be when paid for, it could deceive any one. When a man 
buys and pays for a thing, the law gives him the title-makes hini the 
owner. Bad  it seems to us that the court might have instructed the jury, 
as a matte;. of lam, that it was a conditional sale. But if it is considered 
as an incomplete contract (as we suppose his Honor considered i t ) ,  then 
the evidence elicited on the cross-examination of Brown tended to shom 
that the defendant was to he the owner when it was paid for, and was 
competent. And if i t  was a conditional sale upon its face, it could  ha^-e 
done the plaintiff no harm to prolye that it mas. Therefore, the court 
committed no error in refusing to charge that the contract was a lease. 
Kor is there any error in admitting the evidence of which the plaintiff 
can complain. 

The only other exception is, that the court admitted evidence tending 
to show that it was a second-hand machine. There vas  no error in this. 
I t  cannot' be that to show that a par t~r  did not comply with the terms of 
his contract is to vary the terms of the contract. This is ne\T7 to us. 
There was evidence that it was to be a new machine, which, as shown, 
would have been worth $45. This evidence tended to shom that it was an 
old machine, newly 1-arnished, that the plaintiff deli1 ered to the defend- 
ant, not worth more than $20. I f  this was true, the plaintiff had broken 
the contract, and the most that he could claim, in law or equity, was the 
value of the machine he had delirered to the defendant. This evidence 
was competent and pertinent to shovr7 the breach of the contract bv the 
plaintiff, and, this being shown-found by the jury-then to shom the 
value of the machine delivered. The jury found upon the evidence that 
the machine, when the suit lvas commenced, was worth $16, and 
judgment was entered for the defendant. There is no error. (1'72) 
Judgment 

Affirmed. 

Cited: Wilcoz v. Cherry, 123 N.  C., 82; Yarborough e. Hughes, 139 
N.  C., 203; Hamilton v. Highlands, 144 IS. C., 263;  Hicks v. King 150 
N .  C., 371. 

155 



I N  THE SUPREME COURT. [I21 

W. N. HARRISS ET aL. v. S. P. WRIGHT ET AL 

Const i tu t ional i ty  of Statute-LegislntiIle Power-Delegation o f  
Legi'slative P o z u e ~ .  

1. Under section 14, Article V I I  of the Constitution, providing that the General 
Assembly shall have full power by statute to modify, change or abrogate 
any and all of the provisions of that article (except sections 7, 9, and 13) 
and substitute others in their stead, all charters, ordinances and provisions 
relating to municipal corporations are entrusted to the discretion of the 
Legislature ; and hence. 

2. Chapter 150, Laws 1897, amending the charter of the city of Wilmington and 
providing for the election of one alderman only for each ward and the 
appointment by the Governor of the State of one alderman for each ward 
of said city, is constitutional and valid. 

3. The delegation to the Governor of the State of the power of appointing a 
portion of the aldermen of a city is within the scope of the power entrusted 
to the discretion of the Legislature by section 14, Article V I I  of the Con- 
stitution. 

ACTION (being a consolidation of three separate actions) involving the 
title to the offices of Mayor and Board of Aldermen of the City of Wil- 
mington, heard before X c I c e r ,  J., on the pleadings and facts agreed, at 
April Term, 1891, of NEW HANOVER. 

The charter of the city of Wilmington, including the several acts 
amendatory thereof, in eflect prior to the act ratified 5 Narch, 1897, 

provided for the division of the city into five wards, the biennial 
(173) election of two aldermen from each of the wards, the holding of 

the election on the fourth Thursday of Narch of each year, and 
the opening of registration books previous to the election. 

At and before the passage of the act of 5 March, 1897, the appellees 
were the magor and aldermen of the city of Wilmington. 

Under the unamended charter the biennial election for aldermeu 
would occur on the fourth Thursday, 25 March, 1897. R o  appointment 
of registrars, judges of election, or prorisions for opening the registra- 
tion books, as required by the unamended charter, was had. 

An act entitled "An act to amend the charter of the city of Wilming- 
ton'' was ratified 5 March, 1897 (Pr .  Laws 1897, ch. 150). 

The act provides for the election of aldermen to be held according to 
the charter of the city of Wilmington and the acts amendatory thereto, 
except that the registration books may be opened for only ten days pre- 
vious to the election. I t  also provides that there shall be elected by the 
qualified voters of each ward one alderman only, and there shall be 
appointed by the Governor one alderman for each ward. 

After ths passage of this act, the board of aldermen, for the first time, 
on 10 March, 1E97, called an election to be held on 25 March, 1897, and 
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on that day appointed to act in the several wards of the city registrars 
and inspectors of election. 

On 11  and 12 March there appeared in the newspapers published in 
the city of Wilmington the notice which is set out in full in the "facts 
agreed," giving notice that "an election would be held at  the various 
polling places, for the purpose of electing one alderman from each of the 
five wards of the city." 

On 13 and 14 Narch, 1897, there appeared in the same papers 
of said city a notice that "an election mould be held on Thursday, (174) 
25 March, at  the various polling places, for the purpose of elect- 
ing aldermen from each of the five wards of the city." 

I t  will he observed that the first notice contained no date when the 
election would be held, but that the second notice corrects the first in 
this particular. The notices were not signed by any one. 

The registration books were opened on 13 Narch, 1897, twelve days 
before the election, conformably to the requirements of the act of March, 
1897-the amended act. The election was held on 25 March, 1897. I t  
was fairly conducted. The electors, when voting, voted ballots with one 
name for alderman, with the exceptions of one or two ballots, upon 
which two names appeared, as mentioned in one of the returns. 

The several returns of election showed the following result: 
First Ward-Andrew J. Walker, 820 rotes; C. L. Spencer, 201 rotes; 

W. H. Howe, 96 votes; C. H. Thomas, 1 vote. 
Second Ward-J. C. Munds, 76 votes; W. E. Springer, 191 votes. 
Third Ward-Owen Fennell, 268 votes; Washington Catlett, 19 votes. 
Fourth Ward-H. McL. Green, 95 votes; W. E. Yopp, 189 votes. 
Fifth Ward-Elijah M. Green, 534 votes; W. E. Mann, 162 votes; 

C.  R. Branch, 84 votes. 
The Governor, under the provision of section 2 of the act of Xarch, 

1897, appointed as alderman from each of the respective wards: S. P. 
Wright, John G. Norwood, B. F. Keith, A. J. Hewlett and D. J. Benson. 

On Friday, 26 March, 1897, at 9 o'clock a. m., the appellants, S. P. 
Wright, J. G. Norwood, B. F. Keith, D. J. Benson, A. J. Hewlett, 
appointees of the Governor, and A. J. Walker and Elijah M. 
Green, from the First and Fifth wards, respectively, claiming to (175) 
be elected aldermen, took the oath prescribed by law, and organ- 
ized, elected S. P. Wright mayor, who then resigned as an alderman, 
and H. C.  Twining was elected to fill the vacancy caused by Wright's 
resignation as an alderman. 

On the same morning, 26 March, 1897, at  11 o'clock, the appellants, 
H. McL. Green, C. L. Spencer, James C. Munds, Washington Catlett, 
W. E. Mann, together with W. E. Springer, Owen Fennell, and W. E. 
Yopp, all claiming an election as aldermen at the said alleged election, 
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organized themselves into a board of aldermen and elected M. McL. 
Green as mayor. 

Subsequently thereto, on the next day, Saturday, 27 March, 1897, 
W. E. Springer, Owen Fennell, and W. E. Yopp, who had the day before 
participated in the organization of the board that elected Green mayor, 
after notice to A. J. Walker and Elijah &I. Green, organized themselves 
into an alleged board of aldermen, there being present Springer, Popp, 
and Fennell, and elected Walker Taylor as mayor. 

On 26 Jlarch, 1897, the appellees, the old board of aldermen, held a 
meeting, at which there was a quorum present, and formally resolved 
and gare notice that they mould not deliver possession of the city gov- 
ernnlent to any of the ~ ~ a r i o u s  persoils claiming to hare been elected - 
aldermen at said alleged election. 

I The first mentioned mayor and board of aldermen, consisting of the 
Governor's appointees and two aldermen, claiming their election and 
appointment as aforesaid, took possession of the city government. 

The appellees, W. S. Harris, as mayor, and W. C. VonGlahn and 
others, as aldermen, being the old mayor and board of aldermen, insti- 

tuted suit against the defendants, S. P. Wright and the board of 
(176) aldermen electing him, alleging the unconstitutionality of the 

act of Narch, 1897, and that no election had been held, and 
demanding possession of the respeeti~e offices. Summons was returned 
to the April Term, 1897, of the Superior Court. 

The appellant, H. McL. Green, and certain of the alleged aldermen 
who elected him mayor, likewise instituted a suit against the defendant 
S. P. Wright and others, upon the grounds set forth in their complaint. 
Summons was also returnable to the April Term, 1897. 

The suits were consolidated at  the April Term, 1897, by order of the 
court. 

His  Honor gave judgment for the plaintiffs, holding that the act 
entitled '(An act to amend the charter of the c i t ~  of Wilmington," rati- 
fied 5 March, 1897, was uncoiistitutional and that the election for alder- 
men of the city of Wilmington, held on 25 March, 1897, was invalid, and 
that the old board of aldermen and mayor, who mere the plaintiffs, and 
their associates, were entitled to hold their offices until their successors 
were duly elected and qualified, and that they were entitled to the offices 
of mayor and aldermen of the city of Wilmington. 

From this judgment the several sets of appellants appealed to the 
Supreme Court. 

On the pleadings and the facts agreed, the contentions of sereral of 
the parties mere as follows : 

The appellant S. P. Wright, claiming to be mayor, and J. G. Normood, 
B. F. Keith, A. J. Hewlett, D. J. Benson, H. C. Twining, A. J. Walker 
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and Elijah If .  Green, claiming to be, with Owen Fennell, W. E. Springer 
and W. E. Yopp, the aldermen of said city, contended that the act rati- 
fied 5 March, 1897, was constitutional and valid in its entirety; that the 
election was held under and mrsuant to the said act and was a valid 
election, and that they were then elected (with the exception of H. C. 
Twining), and, having qualified, elected S. P .  Wright mayor, who 
resigned thereupon as an alderman, when they elected the said (177) 
Twining an alderman in his (Wright's) place. 

The appellants, Walker Taylor, claiming to be mayor, and W. E. 
Yopp, Owen Fennell, W. E. Springer, claiming to be, with A. J. Walker 
and Elijah M. Green, the duly elected aldermen, contended that the act 
of the Legislature, ratified 5 March, 1897, was unconstitutional and void, 
in so far  as i t  conferred power upon the Governor to appoint one alder- 
man from each ward, but was constitutional and valid in so far as to 
provide for the election of five aldermen; that the election was held 
under the said act, and that the said W. E.  Yopp, Owen Fennell, W. E .  
Springer, A. J. Walker and Elijah M. Green were duly elected the five 
aldermen, and, having qualified, a majority of them, to-wit, Yopp, Fen- 
nell, and Springer, elected the said Walker Taylor mayor. 

The appellants H. McL. Green, claiming to be mayor, and James C. 
Munds, W. E .  Mann, C. L. Spencer, and Washington Catlett, claiming 
to be, with W. E. Yopp, Owen Fennell, W. E. Springer, A. J. Walker, 
and Elijah M. Green, the aldermen, contended that so much of the act 
ratified 5 March, 1897, as devolved upon the Governor the appointment 
of one alderman from each ward, was null and void, but the remaining 
portions of the act are good and valid ; that the election was held under 
the provisions of the charter of said city, and acts amendatory thereof, 
in existence before the passage of the act of 5 March, 1897, and that 
they, with the said A. J. Walker and Elijah M. Green, were duly elected, 
and, having qualified, they elected EI. McL. Green mayor. 

The plaintiffs (appellees) W. N. Harriss, claiming to be mayor and so 
adjudged to be by the court below, and W. C. VonGlahn, Thomas 
D. Meares, R. W. Hicks, W. H. Northrop, J. 0. Nixon, Thomas J. (178) 
Gore, and D. D. Cameron, claiming to be and so adjudged to be, 
with A. J. Walker and W. E. Springer, the legally constituted mayor 
and aldermen of said city, contend that the act of 5 March, 1897, is 
unconstitutional and void in its entirety; that the election was held 
under and pursuant to said act and is invalid; that, there being no valid 
election held, they are entitled and are in duty bound to hold offices of 
mayor and aldermen until their successors are legally elected and quali-  
fied. 

George R o u n t r e e  and  Iredel l  Meares  for plaintiffs. 
R i c a u d  & B r y a n  for defendants .  
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FAIRCLOTIF, C. J.  The three cases of Harriss against Wright and - 
others were, by consent, consolidated and tried as one case. ~ e f o r e  this , " 

controversy arose, Harriss and others were the mayor and board of alder- 
men in office, and they insist that they are the rightful owners of their 
offices, holding over on the ground that there has been no valid appoint- 
ment or election of any successors. The defendant Wright claims the 
office of mayor of the city of Wilmington by virtue of the Governor's 
appointment under the authority of the act of Assembly of 1897 (chap- 
ter 150)) ratified 5 March, 1897. The defendants Taylor and Green, 
severally, with their respective boards of aldermen, claim said offices by 
reason of certain elections held for the said city government. As defend- 
ant Wright admits that he has no right to said office unless said act of 

u - 
Assembly is valid, we will direct our attention first to his contention. 

Under our system, i t  is said that sovereign power resides with the 
people; and this is true, so far as sovereignty can exist in human affairs. 
I n  England, we understand that Parliament is the sovereign power of 
the country. I n  this county the sovereign people have established 

National and State constitutions, and these constitutions are the 
(179) supreme law of the land. .They have divided and subdivided the 

powers of government, with such power in each division or depart- 
ment or branch as they deemed expedient for the good of the public and 
local convenience of the citizens. Among these is the legislative branch, 
invested with a vast field of power, and in fact all legislative power not 
prohibited by the organic law. These great powers are exercised within 
legislative discretion, and, although we know by experience that this 
exercise of power is sometimes abused, yet this seems inseparable from 
the nature of human institutions. No man or men have yet been able to 
establish a government capable of accomplishing its legitimate ends, and 
also incalsable of some inconvenience and mischief. I n  our system a 
prime object has been to give the people all the rights of persons and 
things that are consistent with such restraint as are necessary for the 
public good and general welfare, and among these is the principle of 
local self-government; and we were impressed by all the parties to this 
controversy, during the argument, with their avowed devotion to that 
principle. Prior to 1875, the principle of local self-government was 
absolutely safe and secure by provisions of the organic law of the State, 
but during that year a constitutional convention convened, and, for rea- 
sons presumably satisfactory to itself, amended Article VI I  of the Con- 
stitution, in these words : "Section 14. The General Assembly shall have 
full power by statute to modify, change or abrogate any and all of the 
provisions of this article and substitute others in their place, except sec- 
tions 7, 9, and 13." Thus was placed at the will and discretion of the 
Assembly, the political branch of the State Government, the election of 



N. C.] SEPTEMBER TERM, 1897. 

county officers, the duty of county commissioners, the division of counties 
into districts, the corporate powers of districts and townships, the clec- 
tion of township officers, the assessment of taxable property, the drawing 
of money from the county or township treasury, the entry of officers on 
duty, the appointment of justices of the peace, and all charters, 
ordinances, and provisions relating to municipal corporations. (180) 
These important subjects were fixed and distinctly settled in the 
Constitution before the adoption of said amendment, and the present con- 
troversy is one of the practical results of such change in the Constitution, 
With the motives and wisdom of the adoption of said section 14, Article 
VII ,  this Court has nothing to do. 

Laws 1897, ch. 150, to amend the charter of the city of Wilmington, 
provides "That there shall be elected by the qualified voters of each ward 
one alderman only, and there shall be appointed by the Governor one 
alderman for each ward. and the board of aldermen thus constituted 
shall elect a mayor according to laws declared to be in force by this act," 
and repeals all laws in conflict with this act. I s  that act constitutional, 
or void? That is the pivotal point in this contention. I t  seems not to 
be denied that, under Article QII, section 14, the Legislature may not 
only "modify, change or abrogate" all the enumerated sections of said 
article, but may "substitute others in their place"; but it is argued that 
the act of 1897 (chapter 150) assumes more power than is authorized by 
Article VII ,  section 14. How it exceeds the authority is not clearly 
pointed out. There is no limitation on the power in said section 14, and 
we have found none elsewhere in the Constitution. Constitutions are 
general in their provisions, and do not enter into details. Certainly, 
ours has not done so in this instance. I t  is urged, however, that the 
exercise of the power now claimed under the act would infringe upon 
general principles of law and would deprive the people, in this particu- 
lar respect, of the power of local self-government. A brief answer would 
seem to be, "Lex ita scripta est." What kind of substitute could the 
Legislature make without subjecting itself to the same objection? Let 
us suppose that, in pursuance of section 14, the Legislature should 
"modify and change" section 12 of Article Q I I  and insert therein (181) 
these words: "There shall be elected by the qualified voters of 
each ward one alderman only, and there shall be appointed by the Goo- 
ernor one alderman for each ward." The validity of that substitution 
would not be questioned. I s  it, then, any more efficacious in that form 
than the same language in the act under consideration, each provision 
depending solely upon said section 14, Article QII, for its vitality? 
The people, then, by adopting Article QII, section 14, have clearly 
invested their representatives in the Legislature with the power in ques- 
tion, to be exercised at their discretion, with which the Court cannot 
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interfere. We had some comment on Article VII I ,  section 4, as con- 
trolling the subject before us. That section does refer to cities and 
towns, by its very terms. I t  requires the Legislature to provide for the 
organization of cities and towns, and to restrict the power of such cities 
and towns in the particulars therein enumerated. There is no restraint 
upon the Legislature and no conflict with Article VII ,  section 14. This 
section (4) is an exact copy of Article VII I ,  section 9, of the Constitu- 
tion of New York. I t  was held in that State, and several others having 
the same constitutional provision, that what the restriction should be 
upon the enumerated powers, and how they shall be imposed, are subjects 
left to the discretion of the legislative department, with the exercise of 
which the courts cannot interfere. We are led, then, to conclude, upon 
the language of section 14, and upon some of the best text writers, and 
upon the recognition of the principle we are announcing by this Court, 
that the act of 1897 (chapter 150) is constitutional and valid. Mills v. 
Williams, 83 N. C., 558 ; Dare v.  Currituck, 95 N.  C., 189 ; Lilly v. Tay-  
lor, 88 N. C., 489; Wood v.  Oxford, 97 N. C., 227; McCormac v. Comrs., 
90 N. C., 441; Brown v. Comrs., 100 N. C., 92; Wallace v. Trustees, 84 
N. C., 164. 

Much of the learning with which we were entertained on the argument 
refers to the law prior to and unlike Article VII, section 14. 

(182) Some of the briefs filed draw in question the power of the Legis- 
lature to delegate its authority in the premises to the Governor, 

as is done in the act we have discussed. This cannot now be seriously 
disputed in North Carolina. We refer to one case which fully sets that 
matter at rest, and which has been followed uniformly in other cases and 
to the same effect. Thompson v. Floyd, 47 N. C., 313. The Legislature, 
when not prohibited, acts through agents-either individuals or corpo- 
rate bodies. Practically, it could not well discharge its duty without 
such agencies. 

Our opinion is that defendant Wright and his board of aldermen are 
the rightful owners of the offices in the city government now occupied 
by them. 

Reversed. 

CLARE, J., concurring: I concur in the result, but not in some of the 
views expressed in the opinion. Under the amended Constitution of 
1815, the Legislature felt empowered to elect the magistrates for each 
county and to intrust them with the duty of electing the county commis- 
sioners, and this was acted on for nearly two decades. I t  follows that 
'they might have intrusted to such magistrates the duty of choosing town 
commissioners as well as county commissioners, or have selected and 
empowered the Governor or other agency, instead of the magistrates, to 
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appoint the commissioners of towns and counties. This is a broad duty 
to be intrusted to the Legislature, yet the Constitution of 1875 clearly 
gave the Legislature unrestricted powers in such matters. I am, there- 
fore, of opinion that the act empowering the Governor to appoint a por- 
tion of the town commissioners of Wilmington was within the scope of 
the powers intrusted to their discretion by the Constitution. Whether it 
is more the subject of criticism that the Constitutional Convention of 
1875 saw fit to intrust to the Legislature powers over local government, 
vast, but justifiable, in  their opinion, from conditions well known 
and thoroughly considered, and which were ratified by submission (183) 
to the ballot box, or that a Legislature which deemed that $uch 
powers were no longer necessary as to county magistrates and commis- 
sioners should adopt the system for the first time as to one or two munici- 
palities, this is for consideration in other forums. I t  is not for us to 
criticise, but to construe what has been enacted by constitutional conven- 
tions, or, within their powers, by legislative assemblies. 

MONTGOMERY, J., concurring: I concur in the opinion of the Court 
that the defendants are entitled to hold the offices they are now in the 
possession of. I n  this forum, however, I do not wish to b e  considered as 
passing any criticism either upon the action of the Convention of 1875 
or that of the General Assembly of 1897 in its enactment of the law 
which has been considered by the Court in this case. 

Cited: Tate  v. Comrs., 122 N. C., 814; Gattis v. Grifin,  125 N. C., 
334; S .  v. Sharp,  ib., 632; Brockenbrough v. Comrs., 134 N. C., 17;  
Bank v. Comrs., 135 N. C., 245, 247; Smi th  v. School Trustees, 141 
N.  C., 152, 157; Jones v. Comrs., 143 N. C., 64; Audit  Co. v. McICensie, 
147 N. C., 466; Burgin v. Smith ,  151 N.  C., 566; Trustees v .  Webb, 155 
N.  C., 385, 387; Comrs. v. Comrs., 157 N.  C., 518; 8. v. Blake, ib., 610; 
Newel1 v. Green, 169 N.  C., 463. 

J. A. FLEMING ET AL. V. D. C. McPHAIL ET AL. 

Practice-Appeal-Case on Appeal-Failure to Print  Exhibit. 

Where an appellant fails to have printed as a part of the record on appeal an 
exhibit which was made, by the judge or by agreement of counsel, a part 
of the case on appeal, the appeal will be dismissed. 

ACTION tried before McIver, J., at Spring Term, 1897, of SAMPSON. 
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The plaintiffs appealed from a judgment rendered for the defendants, 
who moved in this Court to dismiss the appeal for appellant's 

(184) failure to print an "exhibit" which was made a part of the case 
on appeal. 

P. R. Cooper and F. P. Jones for plaintiffs. 
J .  L. Stewart, Allen & Dortch, and Jones & Boykin for defendants. 

CLARK, J. I f  exception from the practice regulating appeals is made 
in one case,as a favor, every other appellant has the right to argue that 
he also should be excepted, if negligent. The consequence will be that 
the time of the appellate Court, which, as far as possible, should be 
devoted exclusively to hearing appeals upon their merits, will be largely 
taken up with the discussion of mere questions of practice raised by those 
who, having from indifference or negligence disregarded the regulations 
which govern the procedure as to appeals, conceive each that his cause 
should be made an exception to the rules. I t  is necessary to have some 
rules of procedure as to appeals, and those prescribed by statute and by 
this Court are very few and very plain. The only way to avoid a great 
and useless loss of time is for appellants to obey and for the Court 
impartially and rigidly to observe them, so that an appellant who fails 
to do so may not take up time in asking to be made an exception. 

The rule as to printing the necessary portions of the record was made 
for the benefit of litigants and to expedite business, and the necessity for 
adhering to i t  has been often stated by the Court. Horton v. Green, 104 
N. C., 400; Hunt  v. R. R., 107 N. C., 447; Barnes v. Crawford, 119 
N.  C., 127. Printing the judgment and the issues was at first left to 
depend upon whether they were material, but so many arguments arose 
as to whether they were essential, and so much time was lost in this way 

which should have been devoted to hearing the merits of causes 
(185) (Wi l ey  v. Nining Co., 117 N. C., 489)) that the rule was changed 

(117 N. C., 869)) so as to require the judgment and issues to be 
printed in all cases. Thurber v. Loan Assn., 118 N. C., 129. As to the 
(I case on appeal," that is always required to be printed in full. When an 
'(exhibit" is made by the judge, or by agreement of counsel a "part of 
the case on appeal," it must be printed, since thereby it has been declared 
material. To go behind such order of the judge or such agreement of 
counsel and to discuss whether such exhibit was, notwithstanding, ma- 
terial or not, would be to require the Court to go into the merits of the 
case to consider this purely incidental matter. I t  would be needless con- 
sumption of time which can be devoted to better purposes than detaining 
counsel here in other causes till the Court can gravely determine whether 
a party who wished to save the petty expense-of printing a part of the 

164 



N. C.]  SEPTEMBER TERM, 1897. 

case on appeal, which the judge or his own agreement had held material 
enough to be embraced in  the case on appeal, ought to have printed it or 
not. The Court has heretofore declared that i t  will not delay the hear- 
ing of other causes to hear such debate. Barnes v. Crawford, supra, in  
which i t  is said: "Our rules designate the parts of the record to be 
printed. We cannot accept printing parts of such parts, at  the option of 
the appellant, as a compliance." 

The "case on appeal," including everything ordered or agreed to be 
"made a part" thereof, is required to be printed. Here, "Exhibit A" 
was made a part of the case on appeal by the parties themselves who set- 
tled the case upon agreement. The appellant's counsel afterwards chose 
to regard "Exhibit A" as immaterial and did not print it. The appel- 
lee's counsel asserts that i t  is material to the hearing of the appeal. To 
decide between them, we would have to go through the case. Both par- 
ties assented to its being material by putting i t  in  as a part of the 
L C  case on appeal." Not having printed it, the appellant has not (186) 
complied with the requirements, long prescribed and uniformly 
observed by the Court as necessary for the proper dispatch of business 
here, and the motion to dismiss for such noncompliance must be granted. 

Appeal dismissed. 

Cited: Barbee v. Scoggins, ante, 141; Hicks v. Royal, 122 N. C., 406. 

A. I?. BIZZELL AND WIFE v. M. M. McKINNON. 

Contract-Trustee of Naked Trust-Husband and Wife-Evi- 
dence-Trial. 

1. Where, in the trial of an action for the recovery of' damages for breach of 
contract to do certain work and place certain improvements upon land 
alleged to belong to the plaintiffs, the defendant having admitted in his 
answer that the plaintiffs were owners of the property in fee, the widow 
of the plaintiff husband (who had died pending the action) introduced a 
deed showing that the husband was a mere naked trustee for her benefit, 
without limitation over or duties to perform : Held, that the introduction 
of such deed as evidence could not prejudice the defendant and was rele- 
vant as showing that by the death of the husband the surviving plaintiff 
became entitled to the whole amount of recovery. 

2. Neither the trustee of a naked legal trust without the consent of the cestui 
que trust, nor the husband, without the consent of the wife, having the 
right to compromise or yield a right already accrued of the cestui gue trust 
or wife, a letter from the deceased husband of the surviving plaintiff in 
an action for damages for breach of a contract in relation to improvements 
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on land held by the husband in trust for the wife, which was offered to 
show satisfaction of the contract, was properly rejected. 

3. In the trial of an action commenced by husband and wife and continued by 
the wife after the death of the former, for breach of a contract in relation 
to work and improvements which the defendant had agreed to perform and 
make upon land held by the husband in trust for the wife, the trust being 
a purely naked and legal one, without limitation over or duties to be per- 
formed by the trustee, testimony of the defendant concerning conversa- 
tions or transactjons with the husband in reference to the contract and its 
satisfaction was properly excluded, not only as being in violation of section 
590 of the Code, but for the better reason that defendant could not be 
heard to show that the rights of the wife and cestui que trust had been 
yielded or compromised by her husband and trustee, and on the further 
ground that there was no evidence that the husband was the agent of the 
wife in the transaction. 

I 
(187) A C ~ I O N  for the recovery of damages for breach of contract, 

tried before McIver, J., and a jury, a t  September Term, 1897, 
of RICHMOND. 

There was verdict and judgment for the plaintiff, and defendant 
appealed. 

W .  H. McNeilb and Frank McNeill for plaintiff. 
John D. 8haw for defendant. 

MONTGOMERY, J. This action was brought to recover damages for an 
alleged breach, on the part of the defendant, of a contract, in  which he 
had agreed to do certain work and to put certain improvements upon a 
tract of land which was alleged in the complaint and admitted in the 
answer to be owned in fee by the plaintiffs, who were husband and wife. 
The plaintiff husband died during the pendency of the suit and before 
the trial. The surviving plaintiff introduced a deed to the land described 
in the complaint from J. T .  Roper to the deceased husband, in which the 
property was conveyed, to be held in trust for the sole and separate use, 
benefit and behoof of his wife and her heirs, discharged from any debt, 
obligation or contract of the husband. The husband was simply a trus- 
tee for his wife, without limitation over, or duties to be performed. The 
defendant objected to the introduction of the deed, because of its alleged 
irrelevancy-first, because the complaint alleged the title to the property 

to be in  the plaintiffs, in  fee, and the answer admitted it, and 
(188) therefore the title was not in issue; and, second, because i t  tended 

to contradict the complaint. The counsel of the defendant, here, 
cited as an authority to sustain his position Sams v. Price, 119 N. C., 
572. I n  that case the plaintiff in his complaint declared on a contract 
made directly with the defendants. On the trial he undertook to show 
that in a contract between the defendants and another person the defend- 
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ants had agreed with that other person, and without the knowledge or 
consent of the plaintiff, to .pay to the plaintiff the amount claimed in 
plaintiff's complaint. The testimony was admitted in the court below, 
but this Court held that that was error, for the reason that the testimony, 
which his Honor allowed to be received, tended to prove a different con- 
tract and an entirely different cause of action from the one set out in the 
complaint. 

But in the case before us the title to the land was not in issue; neither 
was the making of the contract as set out in the complaint, for the con- 
tract was admitted in the answer. The only question at issue was 
whether the contract had been satisfied by the defendant. The deed intro- 
duced on the trial and the complaint were not contradictory. There was 
conveyed in the deed the legal title to the plaintiff's husband, while the 
whole equitable estate vested in the wife. I n  that sense, then, the plain- 
tiffs were at the time of the filing of the complaint the owners of the 
property in fee. After the deed was offered in evidence it became appar- 
ent to his Honor that whatever interest the deceased plaintiff and hus- 
band might have had in the land was determined at his death, and 
that the wife was the real owner of the property and was entitled to the 
whole of any recovery that might be had in the action, and he properly 
allowed it to be read in evidence. The admission of the deed put the 
defendant under no disadvantage whatsoever. I f  the plaintiffs had 
alleged in the complaint that the wife was the owner of the land 
and the husband the simple trustee of the wife, and the defendant (189) 
had answered that the contract was made with the trustee and 
husband. and that the wife assented to it, he would have had still to 
show that she agreed to the satisfaction of the contract as set up in the 
defendant's sworn answer ; and the letter which the defendant introduced 
from the plaintiff husband, tending to show that he had adjmted and 
satisfied the contract with the defendant. could not be allowed in evi- 
dence to prove acquiescence and consent on her part. Neither the trustee 
of a naked legal trust without the consent of the cestui que trust, nor the 
husband without the assent of the wife, would have the right to compro- 
mise or yield a right already accrued of the cestui que trust or wife. 
Towles v. Fisher, 77 N.  C.,  437. If it could be said that the trial in this 
case was not strictly regular in all its stages, yet, upon a careful review, 
we are satisfied that no error has been committed which is in the least 
prejudicial to the defendant's interest, and as his Honor's course saved 
time and expense and worked out substantial justice, the verdict and 
judgment must stand. 

The conclusion at which we have arrived upon the question of the 
admissibility in evidence of the deed makes it unnecessary for us to dis- 
cuss the remaining exception of defendant, except the two in reference 
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to the offer of the defendant to show by himself conversations and trans- 
actions with the deceased plaintiff and husband in reference to the con- 
tract and its satisfaction. The plaintiff's objection to this proffered tes- 
timony was sustained on the ground that i t  was in  violation of section 
590 of the Code. His  Honor was right in refusing the testimony, but we 
think the true ground was that the conversation or transaction between 
the defendant and the deceased plaintiff, he being the trustee of the wife, 
and the trust being a purely naked and legal one, without limitation 

over and without duties to be performed by the trustee, could not 
(190) be heard to show that the rights of his cestui que trust had been 

yielded or compromised, and on the further ground that the de- 
fendant did not offer to show that the husband was the agent of the wife 
in the transaction. 

Pu'o error. 

Cited: Blanton c. Bostic, 126 N.  C., 421. 

J. C .  McCASKILL, ADSIR. OF ELIZABETH GRAHAM, DECEASED, v. 
J. P. GRAHAM. 

Judgment in Personam-Judgment in Rem-Foreclosure of Mortgage- 
Lien of Judgment-Bight of Admi?zistrator to Xell Land Conveyed b y  
Intestate Subject to Judgment Lien. 

1. An administrator has no right to sell land of his intestate for assets which, 
subject to the lien of a judgment, had been conveyed by the intestate, 
unless such conveyance had been made to defraud creditors. 

2. A judgment upon a note in personam, taken a t  the same time with a decree 
of foreclosure of a mortgage (or  judgment in rem), is final, and creates a 
lien upon all the property of the judgment debtor in the county where 
docketed, and the validity of the judgment on the debt is not affected by 
the judgment for sale of the land. 

3. Where one buys land subject to a judgment lien, his title is freed from the 
encumbrance after the lapse of ten years from the date of docketing. 

BCTI~X to sell land for assets, tried before Coble, J., at Fall Term, 
1897, of ROBESON. 

From a judgment for the plaintiff the defendant appealed. 

McNeilZ & McLean for defendants. 
No counsel contra. 
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FURCHES, J. Elizabeth Graham owed the plaintiff a debt, and to 
secure the payment of the same she gave him a mortgage on a part 
of her land. Upon this debt and to foreclose this mortgage the (191) 
plaintiff brought an action, and a t  Spring Term, 1887, of Robeson 
Superior Court, recovered a judgment against the said Elizabeth for 
$754.93 and also judgment of foreclosure. After this judgment was 
docketed in  Robeson County, Elizabeth sold and conveyed the lands in  
controversy to the defendant J. P. Graham. This land was not included 
in  the mortgage. After this sale and conx-eyance, and in 1888, the said 
Elizabeth died, and the plaintiff has been appointed and qualified as her 
administrator; and this proceeding is brought before the Clerk of the 
Superior Court to sell this land for assets to pay debts, in which the 
plaintiff claims that his judgment mas a lien on this land at the time i t  
was sold to the defendant, and he seeks to follow the land and to enforce 
this lien. 

Treating the plaintiff's judgment simply as a debt, and Elizabeth hav- 
ing sold the land before her death, the plaintiff has no right to sell i t  for 
assets, unless he alleges and shows that the sale was made to defraud 
creditors, and this he does not allege. Code, see. 1446 ; Heck v. Willinms, 
79 N. C., 431; Paschal v. Harris, 74 N. C., 335. 

The plaintiff7s'judgment having been docketed before the death of 
Elizabeth and before the date of defendant's deed, it created a lien on 
this land if i t  was a final judgment. The defendant contends that i t  was 
not a final judgment and created no lien; that it n-as an equitable action 
to foreclose a mortgage and the judgment was only interlocutory. I n  
this defendant is mistaken. I t  was an  action in pemonam on the note, 
and in rem upon the mortgage, which is allowable under our Code prac- 
tice. Ellis v. Hussey, 66 N. C., 501. The judgment for $754.93 was a 
personal judgment and was final. The judgment foreclosing the mort- 
gage was the exercise of the equitable jurisdiction of the court and was 
not what would have been a final decree in equity, and was not so in  this 
case. But the final judgment on the note, which would have been 
the judgment a t  law under the old practice, was final and not (192) 
affected by the equitable judgment of foreclosure. Under the old 
practice, before the Code, these would have been separate judgments, in 
separate courts, and the taking of one would not h a ~ e  affected the val- 
idity of the other; and although they are now both in the same court and 
in  the same action, that does not change the principles which govern 
them, nor does i t  affect their validity. We must therefore hold that 
plaintiff's judgment was a lien on the land in controversy when docketed. 

But it has been more than ten years since the taking and docketing of 
this judgment; and the plaintiff's lien expired at the end of ten years 
from the date of docketing. And the defendant having bought from 
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Elizabeth (the defendant in plaintiff's judgment), his title became freed 
of the encumbrance of the lien of plaintiff's judgment a t  the end of ten 
years from the docketing (Spicer v. Gambill, 93 N. C., 378), this pro- 
ceeding being executionary in its nature. 

There is error, and the judgment below is 
Reversed. 

Cited: Barrington v. Hatton, 129 N.  C., 147; Wilson v. Lumber Go., 
131 N. C., 167. 

J. C. McCASKILL v. J. M. McKINNON AND WIFE. 

Judgment-Final Judgment-Dec~ee of Foreclosure of No~tgage- 
Statute of Limitations. 

1. A judgment for a debt, including an order for the sale of land mortgaged to 
secure the same, is final as to the debt at  the time when rendered, and not 
at  the time when the decree confirming the sale is made. 

2. Where, in an action to 'recover the amount due on a note and to foreclose 
the mortgage securing the same, judgment was rendered on the debt at  
September Term, 1886, of a Superior Court, and in the judgment an order 
was made directing the sale of the land, which sale was reported to and 
confirmed at June Term, 1887, of the Court, and the proceeds were credited ' 
on the judgment at the latter date: Held, that the statute of limitations 
began to run at  the date of the money judgment in September, 1886, and 
not from the date of the confirmation of the sale. 

3. A payment on a judgment does not arrest the running of the statute of lim- 
itations. 

.4. An appeal from the judgment of a Clerk of the Superior Court, refusing 
leave to issue execution on a judgment, may be heard by the resident or 
presiding judge of the district at chambers in another county. 

(193) MOTION by plaintiff, under section 440 of the Code, for leave to 
issue execution, heard before Goble, J.,  a t  chambers, on appeal 

from a judgment of the Clerk of the Superior Court of RICHMOND. 
The action was brought to Fall (September) Term, 1886, of the Supe- 

rior Court of Richmond, the summons in which was served 3 September, 
1886. At said Fall  (September) Term, 1886, the complaint was filed, 
from which it appears that the action was brought to recover from 
defendants an indebtedness of $3,000 and interest, due by their joint 
note, secured by mortgage deed executed by defendants to the plaintiff. 
The defendants having failed to answer within the time prescribed by 
law, judgment was rendered against them and in  favor the plaintiff for 
the amount of said indebtedn~ss, as alleged in  the complaint at  said Fall  
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(September) Term, 1886, of said Court, by Judge J .  A. Gilmer; and i t  
was ordered in the said judgment that in the event the said indebtedness 
was not paid within a time certain, fixed by the court, the land named in 
said mortgage deed should be sold to satisfy same. A commissioner was 
appointed by the court, with directions to report to the next term, and in 
the same judgment it was ordered that "this cause be retained for fur- 
ther directions." Default having been made in the payment of said 
indebtedness so ascertained by the court, the land was sold by the com- 
missioner on 4 April, 1887, who made his report of sale to June 
Term, 1887, at  which said June Term, 1887, final judgment was (194) 
rendered by Walter Clark, Judge presiding, approving and con- 
firming all that had been done in the cause. Both judgments were duly 
docketed and indexed. The first and only execution issued on this judg- 
ment by J. A. Gilmer, Judge, Fall Term, 1886, is dated 21 July, 1887. 
'The case appeared regularly on the civil-issue docket until June Term, 
1887, when there was final judgment, and since then disappeared from 
the docket. This motion for leave to issue execution was instituted and 
served 15 February, 1897. The balance due on said judgment is still 
unsatisfied and due plaintiff. The defendant John M. McKinnon died 
insolvent, pending this appeal in Supreme Court, and plaintiff elects to 
proceed only against the co-defendant, M. E. McKinnon. 

The clerk denied the motion, and plaintiff appealed to the judge, who 
sustained the judgment of the clerk, and plaintiff appealed. 

J. F. Payne for plaintif. 
W .  H.  Neal for defendant. 

CLARK, J. Judgment was rendered at September Term, 1886, in 
favor of the plaintiff, against the defendant, to recover the sum of $3,000 
and interest, and decreeing the foreclosure of the mortgage which had 
been executed to secure the debt. At June Term, 1887, the comnlis- 
sioner appointed under the decree of foreclosure made his report, which 
was confirmed, and he was directed to credit the aforesaid judgment with 
the sum of $1,500 realized at the foreclosure sale, and to make title to 
the purchaser. 

This was a motion, under section 440 of the Code, for leave to issue . 
execution, made before the Clerk of Richmond County on 15 February, 
1897, and heard on appeal by the judge at chambers in Carthage, Moore 
County. 

The plaintiff contends that the judgment at September Term, 1886, 
was interlocutory only, and that there was no final judgment till June 
Term, 1897, and hence that he is not barred by the statute of 
limitations. Code, see. 152 (1). But the judgment at Fall Term, (195) 
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1886, was final as to adjudging the recovery of money, and i t  is only for  
the recovery of the unpaid part of the sum therein adjudged that execu- 
tion is moved for. The judgment of September 1886, was "retained fo r  
further directions" and interlocutory only as to the foreclosure, and upon 
the final judgment rendered as to that at  June Term, 1897, no execution 
is now asked or, indeed, could be asked. It  was the conclusion of that 
matter and left nothing which could be done by an execution, if issued 
now. An action on the judgment would be barred (McDonald v. Dick- 
son, 85 N. C., 248) ; but notwithstanding the lien of the judgment has 
ceased, a motion to issue execution thereon would not be barred if execu- 
tion had been regularly issued once in  every period of three years. Wil-  
liams t) .  Mullis, 87. N.  C., 159. But  here the record shows that no execu- 
tion had issued since July, 1887. Lytle v. Lytle, 94 N. C., 683. 

The payment entered upon the judgment at  June Term, 1887, did not 
arrest the running of the statute. McDonald v. Dickson, 87 N. C., 404; 
Hughes v. Boone, 114 N. C., 54. 

The appeal from the clerk could be heard at  chambers in another 
county. Ledbetter v. Pinner, 120 N.  C., 455. 

Affirmed. 

Cited: Bank v. Fries, post, 243; Darden v. Blount, 126 N. C., 251; 
Weyer v. Rivenbark, 128 N.  C., 272; Benedict v. Jones, 129 N.  C., 472; 
Williams v. McFadyen, 145 N. C., 158; Davis v. Pierce, 167 N. C., 138. ' 

(196) 
A. W. HAMER v. L. C. McCALL. 

Landlord and Tenant-Estoppel-Landlord's Lien-Personal 
Property Exemption. 

A tenant, being estopped from denying that the party from whom he leased is 
his landlord and entitled to the rents, cannot escape the landlord's lien by 
claiming his personal property exemption out of the crops. 

ACTION tried before McIver, J., and a jury, at  Fall  Term, 1897, of 
RICHMOND. 

There was a verdict with judgment thereon for the plaintiff, and 
defendant appealed. 

Walter H.  Neal for plaintiff. 
John D. Shaw, Jr., for defendant. 
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FURCHES, J. The plaintiff rented a farm, a mule and farming imple- 
ments to the defendant for the year 1895. The rents not being paid, as 
plaintiff alleged, he brought this action for the unpaid rents, in which 
he claimed a landlord's lien upon defendant's crop raised on the land so 
rented to the defendant. 

The defendant answered and denied that he owed the plaintiff any- 
thing, and alleged that the farm, the mule and the implements so rented 
beIonged to the plaintiff's wife; that she is dead, having died in August, 
1895, and that there has been no administration on her estate; sets up a 
counterclaim: denies that plaintiff is entitled to a lien on his crop, even 
if i t  is found that he owes him anything on the rent, and claims the crop 
as a personal property exemption. 

The jury finds that there is $23.93 still due on the rents; and while. 
there are other exceptions taken in the record, it seems to us that they 
depend upon the plaintiff's right to claim these rents as landlord. 
Upon the death of the wife, these rents became a part of the wife's (197) 
personal estate, and the legal title could only pass to the plaintiff 
as her administrator. Nicholson v. Comrs., 119 N. C., 20; 118 N. C., 38. 

But defendant, having leased this land and other property from the 
plaintiff, became his tenant, and as between them he is estopped to deny 
that the plaintiff is his landlord and entitled to the rents. The plaintiff 
being the landlord and the defendant his tenant, it must follow that the 
law of landlord and tenant applies, and the plaintiff acquired a lien on 
the crops for the payment of the rents. The plaintiff having a lien on 
the crop for the payment of the rents, the defendant was not entitled to 
have his personal property exemption out of the crops until the rents 
were paid. The judgment of the court below is 

Affirmed. 

Cited: Pool v. Lamb, 128 N. C., 2. 

A. W. HAMER v. L. C. McCALL. 

Practice-Motion in Superior Court to Set Aside Magistrate's Execution 
and Order of Sale-Jurisdiction. 

The Superior Court has no jurisdiction of an original motion to set aside an 
execution and order of sale granted by a justice of the peace. 

THE plaintiff obtained a judgment before a justice of the peace against 
the defendant, as his tenant, for rents and advances. The defendant 
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appealed to the Superior Court, but having given na bond to stay execu- 
tion, the justice of the peace issued execution and an order for the sale 
of the crops and other personal property, subject to plaintiff's lien as  
landlord. At  February Term, 1897, of RICHMOND, before CobZe, J., the 
defendant made a motion to set aside the execution and order of sale and 

to require the sheriff to pay over to him the fund in his hands 
(198) arising from such sale. The motion was denied, and defendant 

appealed. 

W a l t e r  H.  N e a l  for plaint ig .  
John, D. S h a w ,  Jr. ,  for defendant .  

FURCHEY, J. The merits of this action are discussed and determined 
in the above appeal by defendant in the same case. 

This appeal, as we understand it, is from the judgment of the Superior 
Court refusing defendant's motion to set aside and vacate an execution 
and order of sale made by the justice of the peace who tried the case. 
This is an original motion, made in the Superior Court for the first time. 
The court had no jurisdiction, and the motion was properly refused. 
Bailey v. Hester ,  101 N .  C., 538; Birdsey v. Harris ,  68 N .  C., 93. 

,"lrrned. 

STATE ON RELATION OF L. P. CROMARTIE v. C. P. PARKER, Z. G. THOMP- 
SON, TV. K. ANDERS AKD C .  W. LPON. 

Quo Warranio-Practice-dfisjoinder of Causes of Action-Misjoinder 
of Part ies-Community  of Interests-Division of Act ion.  

1. A complaint setting up separate causes of action against several parties, 
among whom there is no community of interests, is demurrable, on the 
ground of misjoinder of causes of action and of parties. 

2. The complaint in an action in the nature of quo warranto against several 
members of a board of county commissioners, alleging that the defendants 
held their offices by different tenures, from different sources, and had for- 
feited them by different acts, is demurrable on the ground of a misjoinder 
of distinct causes of action; the action being directed not a t  the power or 
authority of the board to act as such, but at the separate right of each 
individual defendant to remain a member of the board. 

3. Where there is not only a misjoinder of distinct causes of action, but also a 
misjoinder of parties having no community of interests, the action cannot 
be divided, under section 272 of the Code, which permits division only 
when the causes alone are distinct. 
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ACTION in the nature of quo warranto, heard before iblclver, J., (199) 
a t  Fall Term, 1897, of BLADEN, on complaint and demurrer. 

The demurrer was sustained, and plaintiff appealed. (202) 

R. S. White and N. A. Sinclair for plaintiff. 
C. C. Lyon for defen,dant. 

DOUGLAS, J. This is an action in  the nature of quo warranto (203) 
against the defendants to oust them from their offices as County 
Commissioners of the County of Bladen. The complaint alleged that 
the defendants, Thompson and Anders, had been duly elected as such 
commisioners, but had forfeited said offices by their acceptance of the 
office of members of the board of education; that the defendants, Parker 
and Lyon, were appointed additional commissioners under the provisions 
of section 5, chapter 135, Laws 1895, and lost all right to said offices by 
the repeal of said section by chapter 366, Laws 1897; and that the 
defendant Lyon, in  addition to having lost said office of commissioner by 
the repeal of said section, forfeited i t  by accepting the office of member 
of the board of education. I t  is alleged that the defendants not only 
accepted membership on the Iatter board, but elected themselves thereto - 
by their votes as county commissioners. 

I t  will thus be seen that the defendants held the offices from which 
they are sought to be ousted by different tenures and from different 
sources; were elected and appointed thereto at  different times, and for- 
feited their offices, if they are forfeited, by digerent acts. 

The acceptance of another office by one commissioner could not affect 
the tenure of any other commissioner. The defendants demurred, among 
other grounds, for "That there is an improper joinder of actions, as each 
of the defendants holds an office as a member of the board of commis- 
sioners, independent and separate from the office of other members of 
said board, and an action cannot be brought against several persons to 
t ry  the right to different offices." The demurrer was properly sustained. 
Section 267 of the Code specifies what causes of action may be joined, 
and expressly states that "The causes of action so united must all belong 
to one of these classes, and, except in actions for the foreclosure 
of mortgages, must affect all the parties to the action." Land Co. (204) 
v. Beatty, 69 N.  C., 329; Logan v. Wallis, 76 N.  C:, 416; Street v. 
Tuck, 84 N. C., 605; Doughty v. R. R., 78 N. C., 22; Hodges v .  R. h?., 
105 N. C., 170. 

The action at  bar comes within none of the enabling clauses of that 
section. There is no community of interests between the defendants. 
The acceptance of another office by one would in no way affect the right 
of any of the others, as no two are claiming the same office. The action 
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does not go to the power or authority of the board to act in any way as a 
board, but to the separate right of each individual defendant to remain 
a member of that board. The right of the defendant Parker cannot 
depend upon the acceptance of additional offices by the three other de- 
fendants, as he has accepted no such office, while the fact that he obtained 
his appointment from the judge had nothing whatever to do with the 
tenure of those elected by the people. 

As in  this case there is not only a misjoinder of distinct causes of 
action, but also a misjoinder of parties having no community of inter- 
ests, the action cannot be divided under section 272 of the Code, which 
permits division only where the causes alone are distinct. Mitchell v. 
Mitchell, 96 N. C., 14. As this action cannot be maintained as now con- 
stituted, and cannot be divided, we do not see how the plaintiff could be 

I benefited by leave to amend, even if granted. The judgment below is 
Affirmed. 

Cited: Barnhill v. Thompson, 122 N. C., 494; Morton v. Tel. Co., 130 
N.  C., 303; Pritchard v. Mitchell, 139 N. C., 56; Thigpen v. Cotton 
Mills, 151 N. C., 98; Ayers .v. Bailey, 162 N. C., 212; Cooper v. Express 
Go., 165 N. C., 539; Campbell v. Power Co., 166 N. C., 489. 

(205) 
JOHN CULBRETH v. W. H. DOWNING. 

Action for Damages-Trespass-Statute Changing Remedy-Limita- 
tion, Statute of-Reasonable T i m e  in Which to Bring Action. 

1. The Legislature may change the remedy and the statute of limitations which 
applies to the remedy, by extending or shortening the time for beginning 
an action, provided, in the latter case, a reasonable time is given for the 
commencement of the action before the statute works a bar. 

2. The "rea4onable time" for beginning an action on a cause, the statutory lim- 
itation of which has been shortened by the Legislature, is held to be "the 
balance of the time unexpired according to the law as it stood when the 
amending act is passed, provided it shall never exceed the time allowed by 
the new statute." 

ACTION for damages for ponding water on land, tried before Coble, J., 
at April Term, 1897, of CUMBERLAND. 

On the trial his Honor intimated that the action was barred, and 
plaintiff submitted to a nonsuit and appealed. 

J. C. & 8. H. MacRae for plaintiff. 
N .  W. Ray  for defendant. 
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FAIRCLOTH, C. J. This action was instituted to recover damages for 
ponding water on plaintiff's land by reason of obstruction in a ditch run- 
ning through defendant's land, which ditch had for a long time carried 
off such water. I t  was admitted that the obstructions were in the ditch 
in March, 1892. On 8 March, 1895, the Legislature enacted act 1895, 
chapter 165, that the Code, sec. 155 ( 3 )  be amended by adding, "and 
when the trespass is a continuing one, such action shall be commenced 
within three years from the original trespass, and not thereafter." His 
Honor intimated that the action was barred, and the plaintiff submitted 
to a nonsuit and appealed. 

For the purposes of this case, the original trespass was in March, 1892, 
and at the passage of said act of 1895, chapter 165, on 8 March, 1895, 
three years from the trespass in March, 1892, had, within a few 
days, expired. Prior to the passage of said act, in such cases the (206) 
lapse of twenty years was necessary to bar the action, when the 
presumption of a grant would arise. Parker v. R. R., 119 N. C., 677. 

The Legislature map change the remedy and the statute of limitations, 
which applies to the remedy, by extending or shortening the time, pro- 
vided in the latter case a reasonable time is given for the commencement 
of an actior, before the statute works a bar. Nichols v. R. R., 120 N. C., 
495 ; Terry v. Anderson, 95 U. S., 628. 

This is the extent to which this Court has heretofore gone, and any 
more rigid rule would seem to be unconstitutional. This rule leaves 
open the question in each case, What is a reasonable time? and that is 
objectionable, because i t  is attended with uncertainty in the minds of 
litigants and the profession. 

We therefore hold that a reasonable time shall be the balance of the 
time unexpired, according to the law as it stood when the amending act 
is passed, provided it shall never exceed the time allowed by the new 
statute. For example, if the action would have been barred in six years, 
and four years have elapsed before the amending act, then two years 
more would be a reasonable time. If three years' time would bar the 
action, and the three years have elapsed, as in the present case, before 
the amending act is passed, then three years thereafter would be the 
limit, and no more; and this rule will apply to all other periods of lim- 
itation on actions. 

This rule is reasonable and just, as neither party will be deprived of 
such remedy as he had when the cause of action arose, and neither should 
take any advantage by the amending act. The plaintiff, then, can main- 
tain this action, which commenced at April Term, 1896. 

Error. 
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Cited: Narron v. lf. R., 122 N.  C., 861; Ridley v.  R. R., 124 N.  C., 
37 ; Carson v. Culbreth, 128 N.  C., 98 ; Jones v. Comrs., 130 N. C., 470; 
Matthews v. Peterson, 150 N. C., 133. 

(207 ) 
JOHN HATWOOD v. THE TOWN OF FAPETTEVILLE. 

Action to Recover Taxes TJnlawfully Collected-Invalid Tax-Tax Paid 
Through .Wistake-Demand for Repayment-Statute of Limitations. 

1. The provision in section 84, chapter 137, Laws 1887, requiring demand for 
the repayment of invalid taxes to be made within thirty days after pay- 
ment, is mandatory. 

2. An action begun in July, 1894, for the recovery of invalid taxes paid in 1890 
and several years previous, is barred by the Code, see. 155. 

3. Where taxes are repaid under a mistake of fact, demand for repayment 
must be made within thirty days after the mistake is discovered. (Laws 
1887, ch. 137, see. 84.) 

ACTION for the recovery of taxes paid by plaintiff under a mistake of 
fact, commenced in  a court of a justice of the peace, and tried on appeal 
before Coble, J., and a jury, at  May Term, 1897, of CUMBERLAND. 

Verdict for the defendant, and from the judgment thereon the plaintiff 
appealed. 

C. W.  Broadfoot and S.  H.  McRae for 
H.  McD. Robinson for defendant. 

FAIRCLOTH, C. J. This action was instituted on 16 July, 1894, to 
recover taxes paid to the town of Fayetteville, annually, from 1873 to 
1890, inclusive of the latter year. The allegation is that the said taxes 
were invalid by reason of plaintiff's property being outside of the town 
limits, and that he paid said taxes under a mistake as to the latter fact. 
The payment of the taxes and said mistake are admitted, but the defend- 
ant's liability is denied. The defendant pleads the act of limitations in 
such actions as the present, and avers other matters raising very impor- 

tant questions. 
(208) Laws 1887, ch. 137, sec. 84, declares that any person claiming 

that the tax levied is for any reason invalid, after paying the 
same, may at any time within thirty days after such payment demand 
the same from the authorities for whose benefit i t  was levied, and if the 
same be not refunded within ninety days he may sue for the amount. 
The defendant also relies on the three-years limitations on actions. Code, 
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sec. 156. The  plaintiff discovered the mistake of fact i n  1892. By 
operation of the above statute, i t  is  plain that  the plaintiff's right of 
action for the alleged cause is  barred. I n  R. R. v .  Reidsvi l le ,  109 N. C., 
494, i t  was held that  the prorision in  the act of 1887 (chapter 137, sec- 
tion 84), requiring demand to  be made within thir ty days, is  mandatory, 
and that no action can be maintained without making the demand within - 
the prescribed time, and that  such requirement extends to all taxes. 

We are unable to see from the record before us when the plaintiff's 
demand mas made. I f  i t  was just prior to commencing his action, tha t  
was too late. The burden of showing that  the denland was made within - 
thir ty days after the inistake was disco~ered, in 1892, was upon the 
plaintiff, and that  fact 'does not appear in the record, and the action is  
barred on tha t  ground. " 

With  this conclusion, i t  mould serve 110 useful purpose to consider the 
grave matters presented by the defendant's answer. I n  fact, the plain- 
tiff's counsel did not desire that  we should do so. 

Affirmed. 

Ci ted:  Bris tol  v. Morgan ton ,  125 N. C., 367; Tee ter  v. Wallace,  138 
N. C., 268. 

T. H. McNEILL v. GEORGE FULLER ET AL. 

A c t i o n  for Speci f ic  Performance-Sale of Decedent's Rea l  Estate-Pur- 
chase of Decedent's L a n d  by  Administrator-Color of Title-Adverse 
Possession--Landlord and  Tenant-Vendor and Purchaser-Xtatute 
of Frauds-Accounting by  Admin i s t ra tor .  

1. Where 9.. an administrator, asked a bidder to attend the sale by him of his 
intestate's land and to make the property bring its value, and told him 
that if he did not have the money to pay the price, he (the administrator) 
would get it for him, and soon after the sale d.. as administrator, made a 
deed to the bidder, who, three days later, reconveyed to A. individually, 
and no money passed between the parties : Held,  that, notwithstanding A. 
claimed that the land was not bid off for him a t  the sale, the just infer- 
ence was that A. purchased it through his agent, the bidder. 

2. Where an administrator, in making a report of the sale of personalty, stated 
that the proceeds were insufficient to pay the debts; that intestate died 
seized of certain land in which the widow claimed a dower, and that she 
and the heirs desired to hare the land outside of the dower sold to pay 
debts. but no summons was issued or served on the heirs making them 
parties, and no order of sale mas made: Held,  that while the allegations 
contained in such report might have sufficed as an informal complaint, if 
proper parties had been made and an order of sole had folloFecl, yet, in 
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the absence of such parties and order, the allegations were not sufficient 
to sustain a sale of the land by the administrator. 

3. Where a n  administrator procured a bidder to buy his intestate's land a t  an 
unauthoried sale, and the bidder immediately reconveyed to the adminis- 
trator individually, and no money passed a t  either transaction : Held, that  
the bidder's deed to the administrator was color of title, without refer- 
ence to the lack of the administrator's authority to sell, or to the character 
of the transaction. 

4. For the purposes of acquiring title by prescription, the possession of a tenant 
or of a purchaser under a bond for title is the possession of the landlord 
or  of the vendor, respectively. 

5. While a bargainee of land is not bound to take a defective title from his 
bargainor, i t  is not necessary that  the latter should have a perfect title a t  
the date of the contract to sell, but i t  is  sufficient if the title is  perfect a t  
the time the contract is attempted to be enforced by either party thereto. 

6. A party to a contract for the purchase of land, who has given his notes for 
the purchase price, is a t  the wrong end of the contract to plead or take 
advautage of the statute of frauds when the vendor, who has executed no 
bond for title, is  nevertheless able and willing to convey a good title. 

7. An administrator who procured a bidder to buy his intestate's land a t  a sale 
made by himself a s  administrator, and, after making a deed. to the bidder, 
took a reconveyance to himself individually (no money having passed in 
either transaction), and reported to the court that  the land fetched a cer- 
tain sum, is chargeable with such sum and interest from the date of the 
sale, although he disclaimed purchasing the land on his own account, and, 
immediately after the conveyance to himself, contracted to sell to other 
parties a t  a less price. 

(210)  ACTION f o r  t h e  enforcement of a contract f o r  t h e  purchase of 
land,  t r ied before Coble, J., a n d  a jury,  a t  A p r i l  Term,  1897, of 

CUMBERLAND. 
Verdict  f o r  the  defendant, a n d  f r o m  t h e  judgment  thereon plaintiff 

appealed. 

H. L. Cook for p l a i n t i f .  
N .  W.  R a y  for defendant .  

EURCHES, J. T h i s  i s  a n  action f o r  specific performance, i n  t h e  n a t u r e  
of a foreclosure. T h e  plaintiff alleges t h a t  h e  is the  administrator  of one 
F e n n e r  Ful ler ,  deceased, a n d  as  such administrator  h e  procured a n  order  
of court,  sold the  land  i n  controversy t o  p a y  debts of his  intestate; t h a t  
a t  sa id  sale Mar ion  Stephens became t h e  purchaser, a t  t h e  price of $260 ; 
t h a t  h e  d id  not  get Stephens to  bid off t h e  property f o r  him,  but  h e  
asked Stephens t o  at tend t o  the  sale a n d  make  t h e  property br ing i t s  
value, a n d  t h a t  h e  told Stephens i f  h e  did n o t  have  t h e  money t o  pay  f o r  
t h e  l a n d  t h a t  h e  would get the  money f o r  h i m ;  t h a t  soon a f te r  the sale 
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and on 9 March, 1884, he made Stephens a deed for the land, and (211) 
on the 12th, three days thereafter, Stephens made him back a deed 
for the same land; that in this transaction there was no money passed, 
Stephens paid him nothing and plaintiff paid Stephens nothing. 

I t  was argued here for the plaintiff that this land was not purchased 
for him by Stephens; but taking these facts as shown by his own testi- 
mony ,the court might well have instructed the jury that it was pur- 
chased by the plaintiff through his agent, Stephens. 

We have never been called upon to consider a more carelessly managed 
estate by an administrator, nor a more defective proceeding to sell real 
estate. We are satisfied from an examination of the records offered in 
evidence that there never was any summons, petition or complaint, nor 
order of court to authorize the plaintiff to sell this land. We are satis- 
fied that the only thing the plaintiff ever did, looking to a sale of the 
real estate of his intestate, is contained in a statement made in his report 
of the sale of the personal property, in which it is stated that the per- 
sonal property was insufficient to pay intestate's debts, and that he died 
seized and possessed of this and some other real estate, and "that the 
widows and heirs are desirous to have the remainder of the real estate 
sold to make assets to pay the indebtedness of the estate." This is made 
after stating that the widow claimed the home place as her dower. 

This might be treated as a very informal complaint, but sufficient to 
sustain a sale, properly and honestly made, if there had been proper par- 
ties made and an order of sale. But none of this was ever done. The 
heirs at law of Fenner Fuller were never made parties. No summons 
was ever issued, bringing them into court, a,nd no-order of sale was ever 
made. We are satisfied of this. Therefore, the Court must treat 
this pretended sale of the plaintiff, at which he in law became the (212) 
purchaser, as a nullity and as passing no title. I f  the case ended 
here, the judgment of the court below would be affirmed. 

But on 12 March, 1884, Marion Stephens makes a deed to the plaintiff 
conveying this land to him in fee simple, and this deed has been pro- 
bated and registered. The plaintiff testifies that the defendants rented 
this property from him and were his tenants, and on 7 April, 1885, they 
made a contract with him for the purchase of said land; that at that 
time they executed to him their notes for $150 each, and he executed a 
bond to make them a title on the payment of these notes, they being for 
the amount of the agreed price they were to pay him for the land. He 
also alleges and swears that said notes have never been paid, and that he 
is ready and able to make such title upon the payment of the purchase 
money. 

The deed from Stephens to the plaintiff was color of title, without 
reference to the want of authority of plaintiff to sell to Stephens; and 
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the possession of the defendants, first as his tenants and then under a 
contract to purchase, was the possession of plaintiff. The possession of 
a vendee, holding under a bond for title, is the possession of the vendor. 
Bradsher v .  Hightower,  118 N.  C., 399. This possession having com- 
menced in the spring of 1884, and continuing until now, ripened the 
colorable title from Stephens into a perfect title in the plaintiff, unless 
there are parties interested in the land who are under disabilities. There 
seeins to have been two of the children of Fenner Fuller who were 
minors in  1884. But the youngest of them is 26 years old nolv, having 
been 13 in 1854. 

A purchsser is not bound to take a defecti~e title from his bargainor, 
nor is a bargainor bound to have a perfect title at  the date of the 

(213) contract to sell. I t  is sufficient if the title is perfect at  the time i t  
is attempted to be enforced, either by the bargainor or the pur- 

chaser. Hobson v. Buclzanan, 96 N. C., 444. 
Upon this undisputed evidence as to the Stephens deed, and the con- 

tinuous porsession of the defendants, i t  would seem that i t  mould have 
been proper for the court to have charged the jury that, if they belie~ed 
the evidence, the plaintiff was the owner of the land and could make a 
good title to the same; that the defendants had contracted to purchase 
the same of him at the price of $300, secured by the notes offered in 
evidence; that there was a bond for title from plaintiff to defendants. 
But if there was no bond, the defendants are at  the wrong end of the 
contract to plead or take advantage of the statute of frauds. Taylor  v. 
Russell,  119 S. C., 30. 

But as the case goes back for a new trial, other facts may be dereloped 
by the defendants. They may prove that they did not bny, or that there 
have been such transactions between them and the plaintiff as to show 
that they have not continued to hold said land as his bargainee. . 

We think it is time the plaintiff had settled his intestate's estate; and 
as he reported the sale to the court that the land brought $330, he is 
chargeable with this sum and interest thereon from the date of the sale, 
when Stephens bid i t  off, to the date of his settlement. H i g h s m i t h  21. 

Whi tehurs t ,  120 K. C., 123. And if the plaintiff does not settle the 
estate and properly account for this amount, we can see no reason why 
defendants may not be entitled to the two-fifths of this amount as a pay- 
ment or colinterclainl on their purchase indebtedness, provided they set 
up this defense. 

New trial. 

Cited:  Lewis v. Gay,  151 N .  C., 170; Rogers v. Lumber Co., 154 IT. C., 
112; Brozun v. Hobbs, ib., 546, 550; Ri ley  v. Carter, 165 N. C., 336. 
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Action to Foreclose Xortgage-~Vortgage-Privy Ezaminatiofi of iXar- 
ried Woman-Presence of Husbancl-Duty of Oficer Taking Privy  
Examination of Mnrried Workan- Equitable Lien on Married 
'Woman's Land for H u s b a d s  Debts. 

1. In  the trial of a n  issue a s  to whether a married woman had been privily 
examined, separate and apart from her husband. touching her free and 
voluntary consent to the execution of a mortgage signed by her, her own 
testimony that she did not declare such consent to the examining officer, 
but objected to signing the instrument and signed it only after her hus- 
band told her to do so, and testimony of the examining officer that  he did 
not cxplain the paper or the nature and purpose of the privy examination 
or question her as  to her free consent, and other testimony showing that  
the husband was in sight and hearing of his wife and the officer during 
the pretended examination, constituted evidence proper to be submitted to 
the jury upon the issue. 

2.  Where, in  the trial of an issue, whether a married woman voluntarily exe- 
cuted a mortgage and was privily examined, separate and apart from her 
husband, touching her voluntary execution thereof, it appeared that the 
examining officer, purporting to have taken her acknowledgment, repre- 
sented her a s  stating that  she signed the same freely and voluntarily, and 
the evidence was all directed to what she said a t  the time of the examina- 
tion, i t  was not error to instruct the jury that if she, upon her examina- 
tion, did not state to the officer that  she signed the mortgage freely and 
voluntarily, the jury should answer the issue in the negative. 

3. I t  is the duty of a n  officer, when taking the privy examination of a married 
woman a s  to her voluntary execution of an instrument, to explain the same 
to her and to see that the provisions of the statute a re  strictly complied 
with ; otherwise, such examination is invalid. 

4. A married woman, whose husband was threatened with the sale of his own 
land under mortgage, consented to sell and convey her own land to the 
mortgagee in  settlement of the mortgage upon her husband's land, of which 
she was to become the owner. The deed by which she conveyed her land 
described i t  a s  her own land, and the recited consideration was applied, 
without her knowledge, to the credit of a debt of her husband other than 
that  secured by the mortgage. Subsequently, the mortgagee sold her hus- 
band's land and procured it  to be bid in for the wife, and conveyed to her 
and attempted to take a reconveyance by wag of mortgage for the original 
debt for which i t  was mortgaged and another debt owed by the husband. 
The mortgage was invalid by reason of the want of a privy examination 
of the wife a s  to her voluntary execution of the same: Held,  that  the 
creditor has no equity to have his debt declared a lien upon the land, since 
the wife had bought i t  with her own separate estate and had not author- 
ized i ts  value to be applied otherwise than to the satisfaction of the mort- 
gage on the land which she so bought. 
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(215) ACTION tried before Coble, J., and a jury, at  April Term, 1897, 
of RICHMOND. 

There was a verdict for the defendants, and from the judgment thereon 
plaintiff a~pealed.  

J .  P. Payne, Frank McNeill, and Shepherd & Busbee for appellant. 
McRae & Day and J .  D. Shaw, Jr., for defendants. 

FURGHES, J. This action is to foreclose a mortgage which plaintiff 
alleges the defendants McKay McKinnon and wife, Grace H. McKinnon, 
executed to him, dated 28 August, 1886. The land conveyed in  this mort- 
gage belonged to the feme defendant and was to secure an indebtedness 
of the husband, McKay McKinnon. 

The record-in this case is voluminous, containing many exceptions, 
involving questions as to competency of evidence admitted and rejected- 
the question of agency and the right of the agent to apply money in his 
hands as such agent to the payment of his individual indebtedness. 
Among the many questions presented by the record, there are two, the 
solution of which will determine the rights of the parties. This being so, 
we proceed to consider them, and thereby avoid the consideration of a 

great many other questions presented by the appeal. 
(216) I t  is denied by the defendants that the privy examination of the 

feme defendant was taken as to the mortgage the plaintiff now 
seeks to foreclose. I f  i t  was not, the plaintiff cannot have a judgment of 
foreclosure. Plaintiff says that if this is so, he is entitled to an equitable 
lien on the land for the payment of his debt. The jury found that the 
private examination of the feme covert was not taken to the mortgage. 
This settles the matter of plaintiff's right to foreclose, unless there has 
been error committed by the court in  the evidence admitted or rejected, 
or in  the instructions given to the jury. 

The evidence offered upon this issue, as to whether Mrs. McKinnon 
was privately examined or not, was that of D. A. Patterson, the justice 
who made the certificate of privy examination, and of McKay McKin- 
non, the husband of the feme defendant, and her own testimony. There 
are no exceptions to Patterson's evidence, and while there were excep- 
tions to the evidence of both McKinnon and his wife, there were none to 
their evidence on this issue. This being so, if there was evidence upon 
which the jury might reasonably find the issue in  the negative, this find- 
ing must stand. 

The witness Patterson, among other things, testified that "After Mr. 
McCaskill and Mr. McKinnon retired, the witness read over the certifi- 
cate. or started to read. and thinks he read it. She wanted to explain 
something, or wanted witness to explain something-witness don't re- 
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member-something witness didn't know anything about. Mr. McKin- 
non came back to the door and told her i t  was all right, or words to that 
effect. The matter dropped right there; there was no more said, and 
witness signed the paper. McKinnon came to the parlor door. Witness 
and Mrs. .NcKinnon were inside the parlor. There was a hall, and door 
from hall to parlor. Witness was from the parlor door several feet." 

The feme defendant testified that plaintiff, witness Patterson, her hus- 
band and herself were all at  her house; that she and Patterson were in  
the parlor, and plaintiff and her husband were in the parlor, or in 
the piazza; were part of the time in  one place and then in the (217) 
other. She says she "did not execute the deed freely and volun- 
tarily; did not tell Mr. Patterson that she signed the deed freely; she 
objected to signing the mortgage. After she raised an objection, she 
signed it. After she raised objection, don't think Mr. Patterson asked 
her if she signed i t  freely and voluntarily; don't think anything was said 
while witness was in  the parlor. She conld see plaintiff and Mr. McKin- 
non. Mr. McIiinnon was certainly where he could see her during the 
whole of the time. She recollects signing the mortgage. After she wrote 
her name to the paper, she never told Mr. Patterson, or any one else, 
that she signed i t  freely and voluntarily." 

The husband, McKay McUinnon, testified that "Mrs. McKinnon and 
Mr. Patterson were in the parlor, about 6 or 7 feet from where witness 
was, on the piazza. She refused to sign the mortgage. Witness heard 
her tell Mr. Patterson so. Witness was in hearing distance all the time, 
and in sight of them-was sitting in the window. They had some trouble 
about signing i t  in  there; and witness and McCaskill went in the parlor 
before she qigned it, and witness told her to sign it. Witness and McCas- 
kill were both present. She didn't state that she signed i t  voluntarily 
and freely, after they went back, and there were no more questions asked 
her about it. She just signed it, and Mr. Patterson signed his name, and 
they all came out." 

The plaintiff McCaskill testified: "Notes and mortgage were signed 
by the defendants, and after that Mr. McKinnon and witness retired to 
the piazza ; witness could not hear what Mr. Patterson and Mrs. McKin- 
non said, and Mr. McKinnon was out there with witness." 

There is some conflict in  this evidence between the plaintiff and the 
other witnesses, Patterson, McKinnon and wife, Grace; but not 
as to what occurred between Patterson and the feme defendant, as ( 2 1 8 )  
the plaintiff swears that he was not in the parlor and could not 
and, of course, did not hear what took place. But whatever conflict there 
may be, i t  was a matter for the jury to consider, and determine what the 
truth of the matter was, and not for us. The only question that comes 
to us for our determination is whether the evidence was such as the court 
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should have submitted this issue to the jury upon, and we are of opinion 
i t  was. 

But plaintiff contends that if there was sufficient e~idence to carry this 
issue to the jury, there mas error in the judge's charge in submitting it 
to the jury. We therefore reproduce the entire charge of the court upon 
this issue, beliering this to be entirely fair to the plaintiff, which is as 
follows : 

"The third issue is, 'Did Grace H. McKinnon freely and roluntarily 
execute the mortgage described in the complaint, and was she prix~ately 
examined, separate and apart from her husband, touching her roluntary 
execution of the same 2' 

"The certificate of the justice of the peace to the mortgage states that 
the feme defendant was examined, separate and apart from her husband, 
touching her voluntary execution of the same, and that she stated that 
she did sign the mortgage freely and voluntarily, without fear or com- 
pulsion on the part of her said husband or UP m y  o h e r  person, and that 
she did, at  the time she was so examined, freely and voluntarily consent 
thereto. 

"The jury are instructed that the certificate of the justice of the peace 
is presumed to be true, and that the burden of proving that it is not true 
is upon the defendants. I f  the defendants have rebutted this presump- 
tion by proof, and have shown that the feme defendant did not freely 
and voluntarily execute the mortgage, and that she mas not privately 

examined, separate and apart from her husband, touching her 
(219) voluntary execution of the same, the jury will answer this issue 

'No.' 
"If the feme defendant executed the niortgage described in the com- 

plaint freely and voluntarily, and if she x7as prirately examined, sepa- 
rate and apart from her said husband, touching her voluntary execution 
of the same, the jury will answer this issue 'Yes.' 

"The defendants contend that the feme defendant objected to signing 
the mortgage; that she and the justice of the peace, Patterson, were in 
the parlor, and that she objected to signing the mortgage; that her hus- 
band and plaintiff were in her sight and hearing ; that her husband came 
to the door of the parlor, and she signed the mortgage, but that the jus- 
tice of the peace nerer asked her whether she signed the same freely and 
roluntarily, and never examined her, separate and apart from her hus- 
band, touching her voluntary execution of the same; that her husband 
was nerer out of her presence, and that neither was McCaskill. 

"The plaintiff contends that the feme defendant did sign the mortgage 
freely and voluntarily, and that she was examined, separate and apart 
from her husband, touching her roluntary execution of the same. 

186 
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"The jury are instructed that i t  was not necessary to the validity of 
the examination of the feme defendant by the justice of the peace that 
her husbarld should have gone entirely out of the room; i t  was only 
necessary that he should have gone separate and apart from the feme 
defendant, and so fa r  as to leave her free to express to the justice of the 
peace her will and desire with respect to the alleged mortgage, freely and 
voluntarily. 

"The defendants contend that the male defendant did not go, separate 
and  apart from his wife, so far  as to leave her free to express her will 
and desire with respect to the alleged mortgage, freely and voluntarily, 
and that i n  fact the justice of the peace never did ask her whether she 
freely and voluntarily signed and consented to the mortgage. 

"As above instructed, the burden is upon the defendants to (220) 
rebut the presumption raised by the certificate of the justice of 
the peace. I f  they h a w  rebutted this presumption, the jury will answer 
the third issue 'No.' I f  they have failed to rebut it, the jury will answer 
the third issue 'Yes.' " 

I n  response to prayer for instructions by defendants' counsel, the court 
charged the jury that if Mrs. McKinnon, on her examination by the jus- 
tice of the peace, Patterson, did not state to him on such examination 
that she signed said mortgage freely and voluntarily, the jury should 
answer the third issue "No." Plaintiff excepted. 

The court further instructed the jury on this issue, in response to 
prayers by defendants' counsel: "It was the duty of the justice of the 
peace, in  taking the privy examination of Mrs. McKinnon, to explain 
the  same to her and see that the provisions of the statute were strictly 
complied with; and if in this case the justice failed to do so, you will 
answer the third issue 'No.' " Plaintiff excepted. 

But  our attention m7as called more particularly to the two last para- 
graphs. 

Plaintiff says i t  was error to charge the jury "That if Mrs. Mcl-iinnon, 
on her examination by the justice i f  the Iseace, Patterson, did not state 
to  him on such examination that she signed said mortgage freely and 
voluntarily, the jury will answer the third issue 'No.' " We see no error 
i n  this instruction. I t  is the duty of the judge to adapt his charge to the 
evidence bearing upon the issue before the  jury-to the case in hand. 
The certificate of the justice of the peace says i t  was taken separate and 
apart from her husband, and that she "doth state that she signed the 
same freely and voluntarily, without fear or compulsion," etc. 
The evidence was all directed to what she said. There is not a (221) 

\ ,  

suggestion in  the evidence that she assented to the examination or -- 
expressed her free and voluntary assent in  any other way than by saying 
that she did. We do not say that a case might not be presented where 
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the acknowledgment might not be shown without using the exact words 
used in the charge; but, from the evidence in this case, the charge 
appears to us to have been proper. 

The plaintiff further excepts to the last paragraph of the charge. He 
complains that the court charged that it was the duty of the magistrate, 
Patterson, "to explain the same to her and see that the provisions of the 
statute were strictly complied with; and in this case if the justice failed 
to do so, you will answer the third issue 'No.' " We see no error in this * " 

instruction. At common law, a feme covert could only convey her land 
by the fictitious action of fine and recovery. This has been changed by 
the statute in  England and in this State, so as to allow her to alien her 
land by deed in which her husband joins, and privy examination. The 
right to take privy examinations for a long time was given to the judges 
of the Supreme and Superior Courts and to the Courts of Pleas and 
Quarter Sessions in term-time, and when in session as an organized 
court. When this court was abolished by the Constitution of 1868 and 
the acts of legislation following, this right was given to the clerks of the 
Superior Courts as the successors of county courts. This was well 
enough, as the clerks were elected by the whole people of the county and 
were likely to be men of character and intelligence. But the Legislature, 
upon the plea of convenience, has increased the list of those who may 
take privy examinations to a great number of officers. They, next after 
the clerks, gave it to justices of the peace, then to notaries public, and 

then to deputy clerks, but it has not yet been given to-policemen. 
(222) Convenience is a good thing, but i t  is a mistake to place con- 

venience before the protection afforded or intended to be afforded 
married women in taking their privy examinations. The object of the - - 

privy examination was to protect wives from having their estates squan- 
dered by unkind, dissipated, spendthrift husbands. This, in  our opinion, 
should be more regarded than mere convenience. Upon this line of 

.thought we must be pardoned for quoting a paragraph from the opinion 
delivered by R u f i n ,  J., i n  Burgess v .  Wilson,  13 N.  C., a t  p. 311. That 
great lawyer, in discussing the subject of privy examination, says: 
l' After open confession in court, she is then to be examined, when in 
privacy, and with self-collection, which a timid female, in  the presence 
of a crowd and overawed by the authority of her husband, might not be 
able to command in  public, that she may have an opportunity of re- 
tracing her deed after her interests have been weighed by her and her 
rights explained by an intelligent and upright judicial officer. This 
being done all a t  once, there is not so much apprehension, though cer- 
tainly some even here, of malversation in  the examining magistrate. 
The danger of immediate detection would subdue his disposition to aid 
in the undue machinations of a cruel husband. But the facility for  
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practicing abuses on the wife would be great, indeed, if the trust of 
receiving her acknowledgment were reposed in a single justice of the 
peace as a matter in pais." 

Although this duty has been given to other persons than J u d g e  R u f i n  
and the able Court of which he was a member at the time this opinion in 
Burgess  v. W i l s o n  was delivered, still the manner in which it should be 
done is the same now that it was then. And thus understanding the law, 
it seems to us that the charge of the court should be commended rather 
than condemned. 

These examinations carry with them the presumption of being true, as 
they should do, or the titles to much of the landed property in 
this State would be insecure. And this makes it much more im- (223) 
portant that they should be taken by men of intelligence and char- 
acter. We see no error in this ruling, and the only question that remains 
to be considered is the equities of the case. 

The plaintiff contends that if he is held not to be able to enforce his 
mortgage, i t  would be inequitable and unconscionable for the feme de- 
fendant to repudiate the contract and be allowed to retain the land; and 
he asks the court so to declare and by some means give him relief. For 
this contention he cites B u r n s  v. MeGregor, 90 N. C., 222; W o o d  v. 
Wheeler ,  106 N.  C., 512, and Draper v. k l l e n ,  114 N. C., 50, but we are 
unable to see that they apply to this case. 

The facts, in brief, are that McKay McKinnon, husband of the feme 
defendant, was indebted to the plaintiff in the sum of $900, evidenced 
by three promissory notes, and in 1876 he executed a mortgage to the 
plaintiff on the land in dispute to secure this debt; that in 1884 the 
plaintiff was pressing the husband for these debts and threatened to 
foreclose. The feme defendant agreed, through her husband, to sell the 
plaintiff real estate which she owned in the town of Fayetteville for 
$1,200 in payment of the mortgage debt, and that she was to become the 
owner of the mortgaged land (which seems to have been her home) in 
place of her Fayetteville property. And on 14 February, 1884, the de- 
fendants executed a deed to the plaintiff for the wife's property in Fay- 
etteville, at the price of $1,200, in which deed it is stated that it was the 
wife's land, willed to her by her deceased father. So the plaintiff took 
title to this land, knowing that it was the land of the feme defendant. 
The plaintiff and his brother afterwards sold the land in controversy as 
mortgagees, bit it off for the feme defendant at the price of $1,000, and 
made her a deed therefor; and on the same day undertook to take 
the mortgage upon which this action was brought. The plaintiff (224) 
alleges that he entered a credit on a book account he had against 
the husband for the $1,200, the price of the Fayetteville land; and the 
debt which this mortgage was intended to secure was the debt due by the 
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first mortgage debt and a balance of five hundred and some dollars which 
the husband still owed him on his book account. There is some conflict 
in  the evidence about this; but one thing remains undisputed, that the 
plaintiff got $1,200 worth of the feme defendant's land, and she has 
never received anything for it, unless i t  is the land in  dispute. H e  knew 
that the Fayetteville land belonged to the feme defendant, as it is so 
stated in the deed, and i t  is not pretended that the feme defendant ever 
consented that the price of this land should be entered as a credit on her 
husband's book account with the plaintiff; and if it was so entered, even 
with the consent of the husband, it was unauthorized and a fraud on her. 
Williams v. Johnston, 92 N. C., 532. All the debts were the debts of the 
husband, and not the wife's debts. Her  land is gone, the plaintiff is the 
owner of it, and she has nothing in consideration but the land in dispute. 
Under these circumstances, we cannot interfere with her title. Williams 
v. Walker, 111 N.  C., 604. 

Affirmed. 

Cited: Bank v. Fries, post, 243; Benedict v .  Jones, 129 N. C., 472; 
Lumber Co. v. Leonard, 145 N.  C., 350. 

Homestead-Allotment, Where Piled-Constructive Notice-Judgment 
Lien on Allotted Homestead-Xtatute of Limitations. 

1. I t  is not necessary to have the appraisers' return of the allotment of the 
homestead registered in the office of the register of deeds of the county in 
which the homestead is situated (provided it is filed in the judgment roll 
of the action in which the judgment was rendered), in order to make the 
judgment lien valid and binding on the homestead until the homestead 
estate shall expire. The filing of the return in the judgment roll, in compli- 
ance with section 504 of the Code, is constructive notice to all who have 
dealings with the homesteader concerning the homestead. 

2. The lien of a judgment on land in which a homestead has been duly allotted 
does not cease upon the expiration of ten years from the date of the judg- 
ment, but continues, notwithstanding a sale and conveyance of the land by 
the homesteader. 

CLARK, J., dissents argaendo. 

(225) ACTION tried before Robinson, J., and a jury, at January Term, 
1897, of FRANKLIN. 

The action, commenced on 7 January, 1896, was to subject to the pay- 
ment of plaintiff's judgment, rendered and docketed in  1872, land which 
had been allotted to the judgment debtor as a homestead, but which had 
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been conveyed by the judgment debtor thereafter, and by rnesne convey- 
ances had been acquired by defendants. 

The court, upon the request of the defendants, instructed the 
jury that, inasmuch as the allotment of the homestead was not (228) 
registered in  the office of the Register of Deeds of Franklin 
County until 21 January, 1897, and that inasmuch as i t  was admitted 
that several defendants had entered upon the lands described in the com- 
plaint, under the deeds executed to them, which were color of title, and 
had been in  possession of said tracts of land under known and visible 
boundaries for seven years before the beginning of this action, that they 
should answer the issue "Yes." 

The jury responded accordingly, and the plaintiff excepted. 
There was a motion for a new trial by the plaintiff. Motion over- 

ruled, and plaintiff excepted and appealed. 

C. M. Cooke for p lu in t i f s .  
P. 8. SpmilZ, W .  M.  Person, and Shepherd & Busbee for defendants.  

MONTGOMERY, J. At the Fall Term, 1872, of Franklin Supe- (229) 
rior Court, Samuel Bevan, William A. Williams, and Edgar Mil- 
ler, trading under the firm name of Samuel' Bevan & Go., obtained a 
judgment against R. A. Speed for money and costs, and under an execu- 
tion issued on the judgment, returnable to the Spring Term, 1873, of 
that court, the sheriff had, through appraisers, the homestead of the 
defendant allotted to him. The allotment embraced the whole of the 
debtor's real estate and was returned by the sheriff to the clerk of the 
court soon after i t  was made, and i t  was filed by the clerk at that time 
in  the judgment roll in the case, where i t  has been ever since. The clerk 
of the court, however, did not send a certified copy of the homestead 
return to the register of deeds, nor was the same registered until after 
the commencement of this action. 

The defendant homesteader is dead, his widow owns a homestead in 
her own right, and the youngest child is more than 21 years old, and 
Edgar Miller, as surviving partner of the original plaintiffs, brought 
this action on 7 January, 1896, to subject the homestead to the payment 
of the judgment of 1872 as a first lien. The defendants claim title to the 
land, which was the homestead, under rnesne conveyances, and set up 
their several answers back to deeds from Speed and wife, of dates 1876, 
1877, 1878, and aver that they bought without notice of the allotment of 
the homestead, the allotment not having been registered in the office of 
the register of deeds. 

Two questions are presented in the record for our decision. The first 
is whether it is necessary to have the appraisers' return of the allotment 
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of the homestead registered in the office of the register of deeds of the 
county in which the homestead is situated, and also to have it filed in the 
judgment roll of the action in which the judgment was had, in order to 

make the judgment lien valid and binding on the homestead until 
(230) the homestead estate shall expire; and the second is whether the 

lien of a judgment procured in 1872, the homestead having been 
duly allotted, continues only during the ten years next after the rendi- 
tion of the judgment, or whether i t  lasts during the continuance of the 
homestead estate. 

We will now take up, in order, the discussion of the first question. 
The Code, see. 504, which is section 4, chapter 137, Laws 1868-'69, 

requires that "The appraisers shall then make and sign, in the presence 
of the officer, a return of their proceedings, setting forth the property 
exemption, which shall be returned by the officer to the clerk of the 
county in which the homestead is situated, and filed with the judgment 
roll in the action, and a minute of the same entered on the judgment 
docket, and a certified copy thereof, under the hand of the clerk, shall be 
registered in the office of the register of deeds for the county. . . ." 
The defendants' counsel cited the case of Smith v. Hunt, 68 N. C., 483, 
as an authority for the indispensable necessity of the registration in the 
office of the register of deeds of the homestead allotment and return. 
That case did not present that point. There the homestead and personal 
property exemptions appeared to have been allotted and appraised by 
petition before a justice of the peace, and the only point presented arose 
upon the complete failure of the return to show a descriptive list of the 
personal property which was set apart as the personal property exemp- 
tion of the debtor. The return of the appraisement and allotment had 
been duly registered, but because of a lack of description of the personal 
property in the allotment, the proceeding was in that case held void by 
this Court. 

Registration in the office of the register of deeds is clearly indispensa- 
ble in cases where the allotment of the homestead exemption is 

(231) made on the petition of the homesteader, as was the case in Smith 
v. Hunt, supra, for the reason that there is no other method which 

could reasonably give notice of the allotment. 
I n  Gulley v. Cole, 96 N.  C., 447, the judge who delivered the opinion 

for the Court said: '(The report of the allotment or appraisal, whether 
made by the sheriff and the appraisers simply, or by confirmation of the 
Superior Court in term-time, is required to be registered, the object 
being to give notice," etc. We do not understand that language to mean 
that where the report of the allotment of the appraisers has been filed 
with the judgment roll, a failure to register the same in the register's 
office would make the allotment void. That point, however, was not 
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raised in GulZey v. Cole, supra, and the declaration of the judge was 
purely a dictum, if i t  can be construed into meaning that registration 
was absolutely necessary to the validity of the allotment and to the 
attacking of the lien under the judgment, where the return of the ap- 
praisers had been filed with the judgment roll in the action. 

The only question before the Court in the last mentioned case was 
whether a homestead could be reallotted in different proceedings without 
proof of fraud or other irregularities. 

The object of the law in requiring the return of the appraisers to be 
filed with the judgment roll in the action and registered in the office of 
the register of deeds is, of course, to give sufficient notice to all persons 
who may have transactions with a debtor concerning the land embraced 
in the homestead that there is or was an encumbrance by judgment lien 
upon it, which would continue until the expiration of the homestead 
estate unless sooner discharged by payment. The object of the notice is 
not to inform the creditors of the homesteader that the homestead, after 
i t  is allotted, cannot be sold under execution for his debts, because 
the creditors are presumed to know that that was so even before (232) 
the homestead is allotted. We are of the opinion that the require- 
ments of the law are sufficiently complied with wherever it appears that 
the return of the appraisers of the allotment is filed in the judgment roll 
in the action. The law (section 504 of the Code) requires the return of 
the appraisers to be filed with the judgment roll in the action, and com- 
pliance with that requirement is constructive notice to all who may have 
dealings with the homesteader concerning the homestead estate, and all 
such persons must, at their peril, examine the judgment roll and all that 
it contains. If upon such examination of the judgment roll the return 
of the appraisers is found there, then there is no need to examine the 
registry in the office of the register of deeds. 

The defendants in this action, if they had examined the judgment roll 
in Bevan v. Speed, supra, would have found the appraisers' return of the 
allotment of the defendant's homestead. 

We will now discuss the other question, whether the lien of a judg- 
ment procured in 1872, the homestead having been duly allotted, con- 
tinues only during the ten years next after the rendition of the judgment, 
or whether it lasts during the continuance of the homestead estate. There 
have been numerous decisions of this Court, from McDonald v. Dickson, 
85 N. C., 248, in which judgments have been considered liens upon the 
homestead until the homestead estate shall expire, wherever the home- 
stead has been actually allotted under such judgments docketed. I n  
Mebane v. Layton, 89 N. C., 396, the Court said: "But the statute (Bat. 
Rev., ch. 55, see. 26) in force at the time of the supposed sale (about 
1881) forbids in terms the levy and sale, under execution for any debt, 
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of the reversionary interest in lands included in a homestead until after 
the termination of the ,homestead interest itself. The purpose of 

(233) this act was not to enlarge the homestead or to deprive the cred- 
itor of the estate or property after the homestead right should be 

at an end, but was to have the property preserved and the right of the 
creditor to have the same sold postponed until it might be sold for its 
reasonable value." That language, beyond question, shows that the 
Court were of the opinion that the effect of the statute (Bat. Rev., ch. 
55, sec. 26), when the requirements of the law as to the actual allotment 
of the homestead had been complied with, was to continue the lien of 
the judgment beyond ten years and until the homestead estate had 
expired. The same idea, in language as clear, is expressed in Morton v. 
Barber, 90 N.  C., 3 9 9 ;  Ranlcin v. Shaw, 94 N. C., 405. I n  Wilson v. 
Patton, 87 N. C., 318, the homestead was not set apart because some of 
the judgments were recovered upon notes dated prior to 1 January, 1868, 
and the whole land was sold with the debtor's consent. This Court held, 
as to the distribution of the proceeds of the sale, that after the executions 
which had been issued on the judgments obtained on debts due before 
January, 1868, should be paid, the homesteader should be entitled to 
receive the balance (not to exceed $1,000), but to hold it only during his 
life, the remainder to be subject to the lien of the judgment as if it was 
land, upon his giving bond and security to secure the return of the 
amount, upon his death, to be applied to such judgment or judgments as 
should remain unsatisfied, according to priority of docketing. I n  Van-  

- story v. Thornton, 112 N. C., 196, a distribution of funds arising as in 
the case of Wilson v. Yat ton ,  supra, was ordered by this Court, the Court 
recognizing the continuation of the lien of the judgment, when the allot- 
ment had been made according to law, until the expiration of the home- 
stead estate. I n  Jones v. Brit ton,  102 N. C.. 166, the Court said: "The , , 

latter (the creditor), when the exemption from sale is over, should 
(234) find the property not exhausted and rendered valueless, but sub- 

stantially as it was when the exemption began. . . ." The 
law expressly gives the judgment creditor a lien on the homestead. This 
lien is not meaningless and nugatory; it implies that the creditor shall 
have the property devoted to the satisfaction of his judgment debt as far  
as will be necess'ary, when and as soon as the exemption of it from sale 
shall be over. I n  Rogers v. Kinsey, 101 N.  C., 559, the Court said: 
"This legislation (Laws 1885, ch. 359) recognizes the existence of the 
lien upon the land subject to exemption for the limited period, and the 
right to enforce which in an appropriate manner arises at its expiration." 
I n  Stern  I,. Lee, 115 h'. C., 426, the Court said, in speaking of the judg- 
ment creditors. where the homestead had been dulv allotted; "Bv thk law 
they are given a lien. The lien continues in force, notwithstanding the 
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debtor's conveyance, unimpaired by the law. The enforcement of their 
liens by sale is postponed until the determination of the homestead 
right." - 

I t  is true that the Code commissioners failed to bring forward in  the 
Code section 26, chapter 55 of Battle's Revisal, and this Court held, in 
Cobb v. Hallyburton, 92 N.  C., 652, that that statute "ceased to operate, 
because i t  was not brought forward, on and after the first of November, 
1883 (the date when the Code went into effect), when the statute of 
limitations again began to run for the protection of the debtor's estate 
against the judgment." But the General Assembly of 1885 restored the 
lien of judgments on the homestead estate and provided in chapter 359 
of the acts of that session that the statute of limitations should not run 
against any payments (judgments) during the existence of such home- 
stead. When the statute (Battle's Revisal, ch. 55, see. 26) was repealed 
by the failure of the Code commissioners to bring it forward into 
the Code, the lien of the judgment in the case before us was com- (235) 
plete, the statute of limitations having run against i t  only for 
about two pears, when the act of 1885, as we have said, prevented again 
the running of the statute of limitations against i t  during the existence 
of the homestead estate. 

The interesting question as to the restoration of the lien of judgments 
against the homestead, so fully discussed in  Leak v. Gay, 107 N.  C., 482, 
need not be considered here, for i t  does not arise, the judgment lien in 
the case before us never having expired. There is error in the ruling of 
the court below. 

New trial. 

CLARK, J., dissenting: I concur with the view that i t  is sufficient that 
the return of the allotment of the homestead is filed in the judgment roll. 
The homestead being by the terms of the Constitution "exempt from 
sale under execution" against the "owner and occupier" thereof, the 
homestead right is merely a cessat executio, and hence the proper place 
to file the allotment is in the judgment roll. I t  is true that the Code, 
sec. 504, further requires the allotment to be registered, but as the court 
in  this case holds, this latter is merely directory. I t  would, on the con- 
trary, be mandatory if the homestead was an estate. Laws 1885, ch. 147. 
I t  was held an estate in Adrian v. Shaw, 82 N. C., 474, which was sus- 
tained by a bare majority in Stern v. Lee, 115 N.  C., 426, but that i t  is 
a mere determinable exemption has been held by a unanimous Court in  
Fleming v Graham, 110 N. C., 374, and incidentally in  Allen v. Bolen, 
114 N. C., 660. I t  is also recognized as "a mere stay of execution, noth- 
ing more," by Shepherd, J., in Jones v. Britton, 102 N. C., on p. 102; 
by Bynum, J., in  Bank v. Green, 78 N.  C., 247, and in other cases cited 
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(236) i n  Thomas v. Fulford, 117 N. C., a t  p. 679. I n  the latter case, 
which is the last declaration of the Court on this important sub- 

ject, the majority of the judges, "three out of five," held that "the home- 
stead is not an estate, but a determinable exemption.." 117 N. C., Mont- 
gomery, J., at p. 682; Avery, J., at p. 686, and Clark, J., a t  p. 678. 
Adhering to this last exposition of the Court upon this much-debated 
subject, it is clear. that, upon the homesteader ceasing to "own and 
occupy" the allotted land, the exemption as to it ceased and determined 
just as if he had removed out of the State. Fulton v. Roberts, 113 N.  C., 
421. I t  would seem, therefore, under the ruling of the majority in the 
last case on the subject, that, "the determinable exemption7' having 
ceased by the conveyance of the realty by the homesteader, in  the mode 
required by the Constitution, Art. X, sec. 8, "by deed, with privy exam- 
ination of the wife," all right to exemption ceased with that deed, and 
the judgment creditor had the right to enforce his lien. Without further 
citation ,reference is made to Thomas v. Pulford, 117 N. C., a t  p. 678; 
Stern v. Lee, 115 N. C., at  pp. 433-447, and Vanstory v. Thornton, 112 
N. C., a t  pp. 211-223. The two last citations are to dissenting opinions, 
i t  is true, but they follow the unanimous decision in  Fleming v. Graham, 
110 N.  C., 374, and are supported by the reasoning of a majority of the 
Court in its last enunciation in  Thomas v. Fulford, supra. 

The exemption from execution having ceased upon the conveyance of 
the allotted homestead by the husband and wife with her privy examina- 
tion, the judgment creditor should have taken steps to enforce his lien. 
Not having done so, his lien expired in ten years thereafter, and the pnr- 
chaser holds the realty, freed from the judgment lien. I think the judg- 
ment should be affirmed, but not for the reasons given by the court below. 

Cited: Oates v. M w ~ l a y ,  127 N. C., 444; Joyner v. Sugg, 132 N.  C., 
588; Cox 11. Boyden, I53 N. C., 525; Crouch v. Crouch, 160 N.  C., 449; 
Brown v. Harding, 171 N. C., 690. 

(237) 
W. S. WALDEN ET AL. V. N. W. RAY ET AL. 

Action to Recover Land-Adverse Possession for Twenty Years- 
Limitations. 

1. Open and continuous adverse possession of land for twenty years will give 
title in fee to the possessor as against all persons not under disability. 

2. Thirty years' adverse possession of land will bar an action by the State, 
and such possession need not be continuous, nor need there be any connec- 
tion between the tenants. 
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ACTION for the recovery of land, tried before Coble, J., and a jury, a t  
May Term, 1897, of CUMBERLAND. 

The usual issues 'in ejectment were submitted, on which there was a 
verdict for the defendant, and from the judgment thereon the plaintiffs 
appealed. 

J .  C. & S. H .  MacRae and J .  W .  Hinsdale for pkaintifs. 
N. W.  Ray  for defendants. 

DOUGLAS, J. This is an action, in  the nature of ejectment, for the 
recovery of land. The plaintiffs claim through the feme plaintiff, whose 
ancestor went upon the land fifty years ago. The land appears to have 
been in the uninterrupted adverse possession of the plaintiffs and those 
through whom they claim, for more than twenty years, and, with a 
slight interruption, for more than thirty years. No paper title was 
shown by the plaintiffs. The defendant claims under a tax title. The 
issues submitted were as follows: "(1) I s  the plaintiff the owner of the 
land described in  the complaint? (2) I s  the defendant N. W. Ray 
wrongfully in  possession thereof? (3)  What damage is plaintiff entitled 
to recover from the defendant N. W. Ray 2" The jury answered the first 
issue in  the negative, and consequently did not answer the two remaining. 

There are several exceptions, only one of which it becomes 
necessary to consider. (238) 

Among ather things, the court charged that, "To prove title by 
possession simply, plaintiff must prove by. a greater weight of testimony 
that she and those under whom she claims have been in the quiet, open 
and continuous possession, without break, for thirty years before the 
bringing of this action." This was clearly error, as only twenty years' 
adverse possession is required to give a title in fee to the possessor as 
against all persons not under disability. Code, see. 144. Thirty years' 
adverse possession is necessary only to bar the State, and this need not 
be continnous, nor need there be any connection between the tenants. 
Code, sec. 139; Pitzrandolph v. Norman, 4 N. C., 564; Candler v .  Luns- 
ford, 20 N. C., 407; Reed v. Earnhart, 32 N. C., 516; Davis v. McArthur, 
78 N. C., 357; Cowles v. Hall, 90 N. C., 330; Mallett v. Simpson, 94 
N. C., 37; Bryan v. Spivey, 109 N. C., 57; Hamilton v. Icard, 114 
N. C., 532. 

This is the practically uniform current of authority, both before and 
after the adoption of the Code of Civil Procedure. For this misdirection 
of the jury a new trial must be ordered.' 

New trial. 

Cited: Lewis v. Overby, 126 N. C., 351; Brinkley v. Smith,  131 
N. C., 132. 

197 



I N  THE SUPREME COURT. [I21 

P. C. THOMAS v. THOMASVILLE SHOOTING CLUB. 

Impl ied  Contract-Services Rendered.  

1. The construction of a contract does not depend upon what either party 
intended, but upon what both agreed. 

2. The law implies a promise to pay for work done and accepted, and, in the 
absence of an agreed price or understanding that nothing is to be paid, the 
laborer may recover the reasonable value of his services. 

3. Where plaintiff, at  the instance of defendant, procured leases for the latter, 
which were accepted, and plaintiff, expecting to obtain remunerative em- 
ployment as steward for the defendant, did not intend to charge for get- 
ting up the kases, but there was no agreement that he would not do so: 
Held, that plaintiff was entitled to recover the reasonable value of his 
services. 

(239) ACTION tried before Xtarbuck, J., and a jury, at  Spring Term, 
1891, of UAVI~ISON. 

There was a verdict for the plaintiff, and defendant appealed from 
the judgment thereon. 

W a b e r  & IVaZser for plaintif f .  
E. E. R a p e r  for defendant .  

FAIRCLOTH, C. J. This action was brought to recover for services 
rendered in  procuring hunting-ground leases, at the instance of defend- 
ant, which were accepted and received by the defendant. The plaintiff 
testified that when he got up the leases he did not expect to charge for 
the work if they should pay balance on his house, which has been paid, 
and should pay him to take charge of their business a t  lucrative wages. 
The defendant's president testified that "The consideration for getting 
up the leases was that we were to buy his property and make him steward 
of the club, at  a salary. This was not a contract; i t  was our intention. 
. . . Did not employ him as steward, because we had a falling-out 
about the house. . . . I told him to get up the leases before we 
bought the house." So that, there was no contract as to the leases, be- 
cause the construction of a contract does not depend upoli what either 
party expected, but upon what both agreed. B r u n h i l d  v. Freeman,  77 
N.  C.. 128. 

I f  A. agrees to render services to B. and i t  is ag-reed by both that the 
services are gratuitous and not to be charged for, then A. cannot recover. 
I f  A. renders services to B. and the work is accepted, the law implies a 
promise by B. to pay the value of the work. Th is i s  too familiar to need 
citation of authority. 
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There was evidence as to the value of the services and the house, (240) 
and the jury rendered a verdict in  favor of the plaintiff for $160. 
I n  apt time the defendant asked the court to instruct the jury that if the 
plaintiff, when he got up the leases, expected to make no charge, but 
expected remuneration afterwards by employment from the defendant, 
he could not recover for getting up the leases. This prayer was refused, 
but in  lieu thereof his Honor charged that, "If Thomas did not intend 
a t  the time to charge for getting up the leases, and this was known to the 
defendant, then he could not charge and recover for the same; but if i t  
was not known to the defendant that Thomas did not intend to charge, 
then Thomas could afterwards sue for and recover for his services in  
getting up the leases." Exception. We see nothing prejudicial to the 
defendant in  the charge as given, which included in  substance the de- 
fendant's prayer, or so much thereof as he was entitled to. 

When the law implies a promise to pay for work done and accepted, 
and there is no agreed price, the laborer may recover the reasonable 
value of his services, unless there be some agreement or understanding 
that nothing is to be paid. 

A physician makes no charge for professional services on his books, 
and payment is resisted on the ground that the services were intended to 
be gratuitous, and the jury find that the services were rendered without 
any agreement to pay a definite sum: Held, that the law implies a 
promise to pay what they were reasonably worth. Prince v. McRae, 84 
N. C., 674. Here, as the implied promise is not met by any agreement 
that there should be nothing paid, the plaintiff is entitled to recover. 

Affirmed. 

Cited: Burton v. Mfg. Co., 132 N. C., 21; Lumber Co. v. Lumber Co., 
137 N. C., 437. 

F I R S T  NATIONAL BANK O F  SALISBURY v. W. A. F R I E S  AND WIFE. 

Equitable Lien-Parol Trust-Transmission of Title Subject to Trust- 
Married Woman. 

1. Where husband and wife contracted for the purchase of a lot from C., and 
it was virtually agreed between all parties that the deed should be made 
to the wife and deposited by the grantor with plaintiff as collateral 
security for a loan of $1,100, to be used in building a house on the lot, and 
the deed was so made and deposited and the money was so lent and used: 
Held, that the transaction constituted a parol declaration of trust accom- 



I N  THE SUPREME COURT. [I21 

panying the transmission of title to the wife, who took it subject to the 
trust, which equity will enforce in plaintiff's favor. 

2. In such case the wife is not entitled to a decree for the delivery of the deed 
to her until she "does equity" by paying the loan made for her benefit. 

ACTION tried at  Spring Term, 1897, of ROWAN, before Xta~buclc, J., 
and a jury. 

The facts appear in the opinion. The issues submitted to the jury, 
and the responses thereto, were as follows : 

"1. Was the deed described in the complaint delivered, with the con- 
sent of Mrs. Fries, by the Central Land Company, or any other person 
for them, to be held by bank in  escrow until the note was paid?" An- 
swer : "Yes." 

"2. Was the deed described in the complaint delivered by the Central 
Land Company to the plaintiff upon an agreement with the defendant 
W. A. Fries, professing to act as the agent of the defendant, Mrs. Carrie 
M. Fries, that the plaintiff should hold said deed as security for the note 
described in the complaint, and that i t  should be delirered to Mrs. Carrie 
M. Fries upon the payment of said note?" Answer: '(Yes." 

"3. Was Mrs. Fries named as the grantee in said deed in con- 
(242) sideration of the said agreement mentioned in issue No. 22" 

Answer : "Yes." 
"4. Was the money borrowed from the bank, for which said note was 

given, used in erecting a residence upon the lot described in the deed?" 
Answer : "Yes." 

" 5 .  Was any part of the money borrowed from the bank, for which 
said note was g i ~ e n ,  used in the payment of the purchase money for the 
lot described in said deed?" Answer : T o . "  

On the verdict, his Honor rendered judgment that the land be sold to 
pay the indebtedness due to the plaintiff, and defendants appealed. 

Lee  S. O v e r m u n  for. plainti#. 
T h e o .  P. RZuttz for defendunts .  

FURCHES, J. The defendants W. A. Fries and wife, Carrie M. Fries, 
contracted with the Central Land Company to purchase a vacant lot of 
land in East Salisbury. By agreement of parties, the title to this lot mas 
to be made to the feme defendant; and for the purpose of borrowing 
money from the plaintiff i t  was agreed by the parties that this deed 
should be deposited by the land company with the plaintiff as collateral 
security for the payment of the money which the plaintiff agreed to fur- 
nish the defendants to be used in building a house on said lot. The deed 
was so deposited and the plaintiff furnished money to defendants from 
time to time, which was used by them in said building, to the amount of 
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$1,100, and the feme defendant afterwards executed her note to plaintiff 
for this amount. The note has not been paid, and the plaintiff brings 
this action to have its debt declared a lien on this lot, and, if not paid, a 
sale of the lot and appropriation of the proceeds to the payment of 
its debt. 

The defendants answer and admit the execution of the note, (243) 
deny the other allegations of the complaint, and the feme defend- 
ant prays for the equitable relief, as she calls it, requiring the plaintiff 
to deliver to her the deed for said lot. 

The jury find that the deed was delivered to the plaintiff by the land 
company, with the consent of the feme defendant, to be held as an 
"escrow" until this note or the money for which it was given was paid, 
and that the money borrowed from the bank was used in improvements 
placed on said lot. 

The feme defendant is not personally liable for the payment of this 
note. McCaskill v. McKinnon, ante, 214. And this Court has repeat- 
edly held that a married woman cannot sell her land except by deed, or 
bind the same for the payment of the husband's debts except by mort- 
gage and privy examination. Farthing v. Shields, 106 N.  C., 289. 

But the feme defendant does not fall within the protection afforded 
married women by this line of authorities. 

When the Central Land Company made the deed to the feme defend- 
ant, it was delivered to the plaintiff by the consent of the defendants, to 
be held by the plaintiff as collateral security for the money that plaintiff 
agreed to furnish the feme defendant to build a house on the lot, and 
when this was paid, to be delivered to her. This was a parol declaration 
of a trust accompanying the transmission of the legal title, and not sub- 
ject to the statute of frauds. Sherrod v. Dixon, 120 N.  C., 60; Sheltolz 
v. SheZton, 58 N. C., 292. And the feme defendant took the title subject 
to this trust. She never has had the title to this lot, except with this 
encumbrance upon it. The plaintiff is the holder of the deed-the legal 
title-though not the legal owner of the lot, under a parol trust in its 
favor to the extent of its debt; and in this way it has such an interest as 
equity will enforce. 

The feme defendant in her answer invokes the aid of "equity" (244) 
aiid asks that the plaintiff be decreed to deliver this deed to her. 
'(Those who ask equity must do equity." The feme defendant does not 
own and never has owned this lot, except with this encumbrance upon it. 
She never has paid a dollar for it and does not propose to do so, and we 
are unable to see in what her equity consists. To grant this prayer, it 
seems to us, would be to do a very inequitable thing and would be snch a 
decree as we have no warrant for making. 
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This Court has ever been careful to protect the estates of married 
women against the machinations and frauds of their husbands and others. 
But it cannot assist a married woman to practice a fraud by which she 
will acquire an estate for which she has not paid and does not propose to 
pay a dollar. The judgment below must be 

Affirmed. 

Ci ted:  Ba l l  v. Payuin ,  140 N. C., 92; Gaylord v. Gaylord, 150 N.  C., 
237. 

W. L. CECIL v. TV. F. HENDERSON. 

A c t i o n  o n  Note-Surety-Statute of Limitations-New Promise-Re- 
quest N o t  t o  Sue-Promise N o t  t o  Plead Statute-Issues. 

1. In  the trial of an action i t  is  only necessary to submit such issues as  arise 
out of the pleadings, material to be tried, and such a s  will admit all 
material evidence upon the whole matter in  controrersy. 

2. Where, in  the trial o i  an action which was barred by the statute of limita- 
tions, unless the bar was repelled by an alleged promise of defendant that  
he would not plead the statute of limitations if suit was forborne (about 
which there was conflicting evidence), the court submitted issues a s  to 
whether, within three years before commencement of the action, the plain- 
tiff was induced to delay suit on note a t  the special request of defendant 
for the accommodation and upon the promise of the defendant to pay the 
same and that  he would not avail himself of the statute of limitations, i t  
was not error to refuse to submit a n  issue tendered by the defendant a s  
follows: "Is the plaintiff's action barred by the statute of limitations?" 

3. Although section 172 of the Code render3 invalid a new promise to take the 
case out of the bar of the statute of limitations unless the new promise is  
in writing and signed by the party to be charged therewith, yet, when a 
creditor has  delayed action a t  the request of the debtor, and under his 
promise, express or implied, to  pay the debt and not to plead the statute 
of limitations, this Court, in the exercise of i ts  equitable jurisdiction. will 
not permit the debtor to plead the lapse of time, and the creditor may 
bring his action within the statutory time after such promise and request 
for delay, although not in writing 

(245) ACTION tried before CobZe, J., and a jury, at  Fall  Term, 1897, 
of DAVIDSON. 

There was a verdict for the plaintiff on the issues referred to in the 
opinion of this Court, and defendant appealed from the judgment 
thereon. 

S. E. W i l l i a m s  for p l a i n t i f .  
W a b e r  4 Walser  for defendant.  
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FAIRCLOTH, C. J. This is an action on a sealed note executed by 
Loftin as the principal and the defendant as the surety, commenced on 
1 August, 1895. The note is dated 15 September, 1888, on which the 
last payment was made 2 November, 1891. The court submitted these 
issues : 

1. "Was the plaintiff induced to delay suit on the note at  the special 
request of defendant for the accommodation and upon the promise of 
the defendant to pay the same and that he would not avail himself of the 
statute of limitations?'' The jury answered, "Yes." 

2. "Was said request and promise made in 1893, as alleged?'' The 
answer was "Yes." 

The defendant tendered this issue, "Is the plaintiff's action barred by 
the statute of limitations?" which was not submitted, and the defendant 
excepted. There is no pIea of payment; on the contrary, the answer 
admits that nothing has been paid except all interest to 2 Novem- 
ber, 1891. The issue tendered by defendant was unnecessary, and (246) 
its refusal was not error. because the facts show and the issues 
submitted assume that the right of action was barred, unless i t  was 
saved by the request and promise made in 1893, as found by the jury, 
about which there was conflicting evidence. I t  is only necessary to sub- 
mit such issues as arise out of the pleadings w~aterial to be tried (Code, 
see. 395), such as will admit all material evidence upon the whole mat- 
ter in controversy. AZbright v. Mitchell, 70 N.  C., 445; Tucker v. Sat- 
terthwaite. 120 N. C.. 118. 

To repel the statute of limitations. there must be proof of a promise 
to pay, and when there is an  acknowledgment of subsisting debt the law 
implies a promise to pay, unless there is something to rebut the implica- 
tion. McRae 11.  Leary, 46 N. C., 91; Smith  v. Leeper, 32 N.  C., 86. 
Where the action is upon the original promise, as it must be, the new 
promise repels the effect of the statute in  "actions on promise," and 
either revives the first or is evidence of similar continued promises from 
the time of the original contract. The liability of the prohisor, accord- 
ing to the tenor of the instrument, is the consideration for the new - 
promise, which must be between the two parties to do the same thing, as 
a promise to a former holder or a third party would not repel t,he statute. 
I n  a certain class of promises the action must rest upon the new promise, 
as if the new agreement was to deliver a horse to satisfy an old debt, or - 
if the debt was due the testator and the new promise is made to his 
executor. Thompson v .  Gilreath, 48 N. C., 493 ; McRae v. Leary, supra. 
I n  McCurry v. McKesson, 49 N. C., 510, the new promise was '(that he 
would settle and make all right" : Held, that repelled the statute. 

Such are the rules a t  law established by this Court; but the court, in 
the exercise of its equitable jurisdiction, held that when suit was delayed 
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(247) and induced by the request of the debtor, expressing or implying 
his engagement not to plead the lapse of time in bar of the action, 

he would not be allowed to set i t  up as a defense, because it was an 
unconscientious defense and against equity. This is easily so in a system 
where the distinction between actions at  lam and suits in equity and the 
forms are abolished and only one form is allowed, as it is with us. 
Daniel I). Comrs., 74 N. C., 494; Haymore v. Comrs., 85 XT. C., 268. 
The Code. sec. 172. introduced another reauisite in order to avoid the 
statute of limitations, riz. : that no acknowledgment or promise shall be 
recei~ed as evidence of a new or continuing contract . . . unless the 
same be contained in some writing signed by the party to be charged 
thereby. 

I n  the case before us neither the request for delay nor the acknowledg- 
ment, nor the promise to pay, and that defendant would not avail him- 
self of the statute of limitations, was in writing, signed by the defendant. 
I n  considering that section of the Code this Court held, in  the exercise 
of its equitable jurisdiction, that a plea of the statute of limitations 
would not 5e allowed as a defense when i t  mould be unconscientious and 
inequitable and would perpetrate a fraud on the creditor in  the face of 
such promise, although they were not in  writing. Joyner v. ~IIassey, 97 
N. C., 148: PIill v. Hilliard, 103 X. C., 34; Wood on Limitations (2d 
Ed.), 228, sec. 76. Cnder the issues submitted, the defendant was a t  
liberty to make any defense which could avail him on the trial of the 
matter in controrersy, and the issue tendered by him was unnecessary. 

Affirmed 

CLARK, J., concurring in result: The Code, see. 172, renders invalid 
a new promise to take a case out of the bar of the statute of limitations, 

unless the new promise is in writing and signed by the party to be 
(248) charged therewith. I t  has been held, howerer, that where a cred- 

itor has delayed to bring action at  the request of the debtor, who 
promised to pay the debt and not avail himself of the plea of the statute, 
i t  would be against equity and good conscience to permit him to plead 
it, and that the creditor can bring his action within the statutory time 
after such promise and request for delay. Joyner v. Massey, 97 Y. C., 
145; Barcroft c. Roberts, 91 N. C., 363; Haymore v. Comrs., 85 N. C., 
268 ; Daniel v. Comrs., 74 N. C., 494. I t  is essential, however, not only 
that there shall be a new promise and a request for delay, but there must 
be a promise not to plead the statute if delay is given. EilZ c. Hilliard, 
103 N. C., 34. I n  the present case the jury found that state of facts, 
and the action was begun within three years after the indulgence granted 
at the request of the debtor and his promise not to plead the statute. 

Cited: Kerr c. Hicks, 133 N.  C., 176; Brown v. R. B., 147 N. C., 218. 
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LEMIRA MAYBERRY ET AL. V. ALVIN MAYBERRY ET AL. 

Action to Recover Land-Arbitrators-AwarcLVaZidity of Award. 

1. Arbitrators need not go into particulars and assign the reasons upon which 
their award is based. 

2. While corruption is good ground for setting aside an award, a mistake of 
fact is not, unless the arbitrators have made it through undue influence or 
the fraud of a party. 

3. Where a controversy was submitted to arbitration, and the arbitrators made 
their award by a simple announcement of the result, without stating their 
reasons or the law governing them in their finding, and there was no proof 
that dundue influence was brought to bear upon them, or that any evi- 
dence was excluded : Held, that the award is conclusive upon the parties 
and will not be set aside. 

ACTION to recover land, trier before Greene, J., and a jury, at  (249) 
Spring Term, 189'7, of WILKES. 

There was a verdict for the plaintiff, and from the judgment thereon 
defendants appealed. 

W. W. Barber and Glenn & Manly for defendants. 
No counsel contra. 

FAIRCLOTH, C. 5. This is an action for the possession of land. The 
defendants pleaded i11 bar of the action an arbitration and award 'be- 
tween the same parties, touching the same subject-matter. The contro- 
versy involved the boundary line between the parties, and that turned 
upon the question whether the corner was a hickory or a post oak. The 
evidence was that the arbitrators examined every witness tendered and 
received every deed offered by either party, both parties present at  the 
hearing. The award made in 1889 was "that said arbitrators did settle 
and locate the line in  dispute, and by location of said line by the arbi- 
trators the land described in the complaint does not fall on the plaintiff's 
side of the line, but is on defendants' side," and the report of the arbi- , 

trators is made a part of this answer and is pleaded in  bar of the plain- 
tiffs' right to recover. 

The plaintiffs moved to set aside the award, in order that they might 
introduce another deed, which they alleged would throw light on the 
contention, and insist that i t  would have caused a different award to 
have been made. There is no evidence that i t  would have produced such 
a result. There is no evidence of fraud or collusion on the part of the 
arbitrators. 
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The defendants asked the court to instruct the jury "That there is no 
evidence in  this case on the part of either plaintiffs-or defendants that 
the arbitrators refused to examine any witness or deed offered by either 

party, and this being so, and therc being no evidence of fraud on 
(250) their part, their decision is binding on the parties, and the jury 

should answer the issue 'No.'" The refusal of this prayer was 
error. .His Honor, among other things, told the jury that "If they 
should be satisfied that there was such a deed (that would have thrown 
light on the contention) in existence, and i t  was not before the arbitra- 
tors. they should find the issue 'Yes.' " That was erroneous. The issue , " 
was in these words: "Was the award set up in  defendants' answer im- 
properly and unlawfully made?" and was answered "Yes." 

Trials by arbitration are favored by the law and the courts, because 
they are speedy and save costs, untechnical and easily adapted to the 
minds of laymen. "Arbitrators are no more bound to go into particulars 
and assign reasons for their award than a jury is for its verdict. The 
duty is best discharged by a simple announcement of the result of their 
investigations." Patton v. Baird, 42 N.  C., 255; Blossom v. VanAm- 
ringe, 63 N. C., 65. Arbitrators are a law unto themselves and may 
decide according to their views of justice; but if they undertake to make 
the case turn upon matters of law, and mistake the law, and that appears 
upon the face of the award, their award is void and may be disregarded. 
Leach v. Harris, 69 N. C., 532; Henry v. Hilliard, 120 N.  C., 479; King 
v. Mfg. Co., 79 N. C., 360. An award speaks for itself and is not open 
to proof of the "understanding" of the arbitrators as to its effect. Scott 
v. Green, 89 N. C., 278. Corruption is good ground for setting aside an 
award, but a mistake is not, unless the arbitrators have made i t  through 
undue influence or the fraud of a party. Patton v. Garrett, 116 N. C., 
847. 

These principles have been so often announced by this Court, they 
might now be considered familiar learning. I n  the present case there 
being no evidence of undue influence, nor that any evidence was ex- 

cluded, and the award being a simple announcement of the result, 
(251) without stating the reasons or t h e  law governing the arbitrators, 

the award must be held conclusive and binding on the parties. 
Reversed. 
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ANNA STAMPER v. MARY STAMPER ET AL. 

Action for Specific Performance-Covenant to Reconvey-Considera- 
tion-Default-EquitabCe Relief-Quantity of Interest-survivor- 
ship-Waiver. 

1. Where a contract relating to land is not objectionable legally, it is as much 
a matter of course for a court of equity to decree specific performance as 
it is for a court of law to give damages for breach of such contract. 

2. Where a father made a conveyance of lands to his son in consideration of 
the comfortable support of himself and wife during their natural lives, in 
default of which the grantee covenanted to reconvey: Held,  that the 
grantor and his wife had the right to demand a reconveyance, on breach 
of the covenant, in entirety, with right of survivorship. 

3. In such case the fact that, after the grantor's death, his wife allowed the 
grantee, her son, to return home after a term of outlawry and imprison- 
ment, and live with her on the land until his death, was not a waiver of 
her right to a reconveyance. 

ACTION tried before Norwood, J., and a jury, a t  Spring Term, 1896, 
of ALLEGHANY. 

After the evidence was closed, his Honor expressed the opinion that 
the plaintiff could not recover, whereupon she submitted to a nonsuit 
and appealed. 

HacketC & Hackett for plaintiff. 
R. A. Doughton and W .  J .  Peele for defendants. 

D O T ~ L A S ,  J. This action was brought by the plaintiff, widow of 
Hiram Stamper, to enforce the reconveyance to her by the heirs at  law 
of Milton Stamper of certain lands, in accordance with the provisions 
of a bond executed by the said Milton Stamper on 18 Julg5 1873, 
the condition of which is as follows: "The said Milton Stamper (252) 
is to comfortably support and maintain at  his expense, upon the 
said land, the said H. H. and Anna Stamper during their natural lives, 
and upon default so to do, is to reconvey the.land, above referred to, to 
the said H. H. and Anna Stamper." The deed conveying to Milton 
Stamper the land referred to in  the bond, and fully described in the 
deed, states as its consideration : "That for and in consideration of love 
and affection, and the further consideration of an obligation this (day) 
given by the said Milton Stamper to the said H. H.  Stamper for the 
support of the said H. H. and Anna Stamper, and to which bond refer- 
ence is hereby given for a more specific explanation of its terms." The 
deed further says in the habendurn: "To have and to hold to him, the 
said Milton Stamper, his heirs and assigns, forever, free and clear from 
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any and all encumbrances whatever, except those set forth in the bond 
above referrsd to,') etc. 

Upon the conclusion of the plaintiff's testimony, his Honor intimated 
that upon the plaintiff's own showing he would instruct the jury that if 
they believed the testimony they would find in favor of the defendants; 
upon which intimation the plaintiff submited to a nonsuit and appealed. 

I n  this intimation we think there was substantial error. There was 
direct and positive testimony introduced by the plaintiff tending to show 
that Milton Stamper failed to comply with the conditions of the bond. 
I f  he so failed, we think the plaintiff is entitled to a decree for specific 
performance of the covenant in  the bond and a reconveyance of the land. 
Witnesses testified, among other things, that Milton Stamper committed 

some crime, admitted by the counsel to be homicide; that he lay 
(253) out in the woods for two years and was then sent to the peniten- 

tiary, where he remained four or five years, during which time 
he contributed nothing to the support of his mother; that after the 
expiration of his sentence he came home, where he remained and worked 
until his death, and that he was taken care of in  his last illness by his 
mother, the plaintiff, and his sister, Mrs. Hall. Surely, if the jury 
believed this evidence, and i t  must be taken in the light most favorable 
to the plaintiff, they could not find that Milton Stamper had complied 
with the conditions of the bond, as he had neither supported his mother 
nor reconveyed the land. I f  his Honor meant that the  lai in tiff could 
not recover, as matter of law, then we think there was equal error. The 
subject-matter was land, and the bond plainly provided for a reconvey- 
ance in case of default. While i t  is universally conceded that specific 
performance is a matter of discretion. the best authorities agree that 

L. 

where a contract relating to land is not objectionable legally, it is as 
much a matter of course for a court of equity to decree specific perform- 
ance as i t  is for a court of law to give damages for a breach thereof. 
Story Equity Jur., sec. 151; Bispham Equity, sec. 364; Pomeroy Equity, 
see. 1402; Kitchin v. Herring, 42 N. C., 190. 

It is urged that this case is in the nature of a forfeiture for breach of 
condition subsequent, which is not favored by the law, and that damages 
would be the proper relief. Even if this were so, the parties to the con- 
tract themselves agreed upon a reconveyance, which in that view would 
be in  the nature of liquidated damages. But the relief sought here is 
purely equitable and must be administered upon equitable principles. 

We must now consider the quantity of interest to be reconveyed, which 
we think is the entire estate in  the land acquired by Milton Stamper 
under the deed. The covenant was to reconvey to H. H. and Anna 
Stamper. They, being husband and wife, held their equitable interest, 
the right to demand a reconveyance upon breach of the covenant in 
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entirety, with the right of survivorship. Motley v. Whi temore ,  (254) 
19 N. C., 537; T o d d  v. Zachary ,  45 N. C., 286; Woodford  v. 
H i g l y ,  60 N. C., 237; Long  v. Barnes, 87 N. C., 329; Jones v. Potter ,  
89 N. C., 320; S i m o n t o n  v. Cornelius, 98 N.  C., 433. I n  the two cases 
last cited the land held in entirety was a life estate, and we do not see 
why the right to the conveyance of a fee simple cannot be held in the 
same manner. I n  L a x t o n  v. T i l l y ,  66 N.  C., 327, where the support of 
the plaintiff was held a charge upon the land, in accordance with the 
prayer of the plaintig, there was no agreement to reconwy the land, nor 
was a reconveyance asked by the plaintiff. I n  the case at bar the plain- 
tiff asked only what the defendants' intestate agreed to give-that is, to 
give back the land upon breach of the covenant, which was simply a 
failure of consideration. There can be no doubt that Hiram Stamper 
appropriated this land to the support of himself and his wife in their 
old age, and that he intended to take back the land upon any breach of 
the agreement, so that the land might do what the son had failed to do. 

Every rule of construction, save one, is properly invoked to carry out 
the evident intention of the grantor, and that rule has no application 
here. This single exception is the rule in Shelley's case, the Don Quixote 
of the law, which, like the last knight-errant of chivalry, has long sur- 
vived every cause that gave it birth and now wanders aimlessly through 
the reports, still vigorous, but equally useless and dangerous. 

The death of Hiram Stamper vested the entire equitable estate in his 
wife, Anna Stamper, the plaintiff in this case. 

But it is said that the plaintiff waived the forfeiture. How and when ? 
When Milton Stamper came back from the penitentiary she let him live 
with her until he died, and took care of him in his last illness. 
Though a convict, he was her son; and because she opened her (255) 
door to her homeless child, must we presume a waiver? As she 
sat by his death-bed, cooling the fevered brow and soothing the troubled 
spirit through the long, dark hours of night into the dawn of another 
day and another life, can we suppose that she was contemplating the 
legal effect of her act? The holiest instincts of humanity should not be 
construed to their own prejudice, and we need not seek a motive for a 
mother's love, the only inf ini te  attribute of a finite being. This is not 
mere sentiment. I t  is the answer of the conscience of a chancellor on an 
appeal to the discretion of a court of equity. 

I t  is alleged by the defendants that the plaintiff is endeavoring to 
obtain title to this land for the purpose of devising it to her daughter, 
Parmelia Hall. Be it so. If the land belongs to the plaintiff, why can 
she not give it to whom she pleases, and why should not she give it to one 
who, alone of all her children, has remained with her? 
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For the reasons given, we think there was error in  the intimation of 
his Honor, and that a new trial should be ordered. 

New trial. 

Cited: Whitted I?. Fuquay, 127 N. C., 69; Ray 1 1 .  Long, 132 N.  C., 
896; Rodman v. Robinson, 134 N.  C., 515; Tillery v. Land, 136 N.  C., 
552. 

L. L. PURPEAR ET AL., ADMILS. OF ISAAC JARRATT, v. J. C. LYNCH, ADMR. 
OF ELIZABETH LYNCH, ET AL. 

Pracfice-Divided Bench-Afirmation of Judgment Below. 

When, for any reason, one of the five members of this Court does not sit, and 
the Court is evenly divided on the hearing of an appeal, the judgment 
below will be allowed to stand, not as a precedent, but as the decision in 
the case. 

(256) SPECIAL PROCEEDING, begun before the Clerk of the Superior 
Court of YADXIN by petition for the sale of land of Elizabeth 

Lynch, deceased, for assets to pay a judgment which plaintiffs had 
recovered in  1888 against the administrator of intestate, heard before 
Starbuck, J., a t  Spring Term, 1897, of YADEIN. 

The defendant administrator had delayed or refused to have the land 
sold (being the only land owned by intestate), and in bar of plaintiff's 
action pleaded the seven and ten Tears statutes of limitation, the defend- 
ant administrator having qualified and made publication of notice, etc., 
in  July, 1883. A jury trial was waived, and his Honor, upon the plead- 
ings and facts agreed, gave judgment for plaintiffs, and defendants 
appealed. 

E. L. Gaither for plaintiffs. 
A. E. Holton for defendants. 

PER CURIAM. I n  this case Justice Purches did not sit, and the Court 
is evenly divided. The practice of appellate courts in such cases is that 
the judgment below stands, not as a precedent, but as the decision in the 
case. Durham v. R. R., 113 N. C., 240, and authorities there cited. 

Affirmed. 

Cited: Bank v. Burlington, 124 N. C., 252; Boone v. Peebles, 128 
N. C., 825. 
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C. J. SHOAF & CO. v. E. FROST. 

Homestead-Valuation of Jury-Reallotment-Evidence. 

Where, upon exception to a homestead allotment, the value of the property in 
question was fixed by a jury, and an order was made by the judge for a 
reallotment in accordance with the jury's valuation: Held, that upon 
plaintiff's exception to the commissioner's report of the second allotment, 
which was not in accordance with the jury's valuation, it was proIjer to 
sustain the exception and to order a new allotment, and in such case evi- 
dence as to the considerations which influenced the jury in making its 
valuation was not admissible. 

THIS was an appeal from an order of S t a ~ b u c k ,  J., at Fall (257) 
Term, 1897, of DAVIE, sustaining an exception to the allotment 
of homestead commissioners and ordering a new allotment. 

The facts appear in  the opinion. 

Watson ,  B u x t o n  & W a t s o n  for plaintiffs. 
Glenn  & N a n l y  for defendant.  

FAIRCLOTH, C. J. Under proper proceedings, appraisers were ap- 
pointed to lay off the defendant's homestead, which they did, describing 
the assigned premises by metes and bounds, and valued the same a t  
$1,000. The plaintiffs excepted to the appraisers' return, and a jury 
trial was had under the Code, sec. 519, and the amendatory act of 1885 
(chapter 347) ; and in  response to the issues they found as a fact that 
the land allotted as aforesaid was worth $2,000. An appeal was taken, 
and this Court held that the valuation fixed by the jury was final, and 
the commissioners appointed to make a second allotment, in  accordance 
with the verdict of the jury, must be guided by that valuation, and that 
the commissioners must be appointed by the court and summoned by the 
sheriff. S4oaf  v. Frost ,  116 N. C., 675. At Fall  Term, 1895, the judge 
presiding, after said verdict was entered, set aside the first allotment and 
appointed commissioners to make a new allotment, in accordance with 
the verdict of the jury fixing the value of said property. The commis- 
sioners viewed and valued said homestead premises, less the storehouse 
and lot cut off, at  $1,000, and filed their report. The plaintiffs avain 
excepted, and his Honor, at  Fall Term, 1897, heard the exceptions, evi- 
dence offered, and argument, and found as a fact that the storehouse and 
lot cut off are worth about $400 and of much less value than the remain- 
der of the original homestead as allotted. H e  thereupon set aside the 
report of the commissioners and appointed another commission to 
reappraise said homestead, and directed them to divide the land (258) 
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and improvements, theretofore allotted by the sheriff's appraisers, into 
two parts, of equal value, and assign to the defendant as his homestead 
one part selected by him, so as not to embrace more than one-half in 
value of the whole. 

From this judgment the defendant appealed having filed affidavits 
before the judge, tending to show the value of the homestead, the con- 
sideration wliich influenced the jury, and the value of the part cut off, 
etc. This evidence is not available on the question now before us. 

The order of his Honor is agreeable to the decision heretofore made 
by this Court, where the reasons for the decision are stated, and we see 
no error. 

I f  appreciation or depreciation in  the value of the homestead has 
occurred in the meanwhile, there is a remedy, as pointed out in Vans tory  
v. Thornton ,  110 N. C., 10. 

Affirmed. ~ Cited:  8. c., 123 N.  C., 343; Shoaf v. Frost,  127 N. C., 307. 

I T. L. PATTERSON v. J. W. MILLS ET AL. 

Act ion  to  Foreclose iKortgage.-parties-~sses-prior Deed Unregis- 
tered-Connor's Act-Constructive Notice-Practice. 

1. Where, in a proceeding to foreclose a mortgage, a person who claimed under 
a deed antedating the mortgage, but not registered until after the com- 
mencement of the action, was made a party, the rights of such person were 
not affected by the fact that an heir of a deceased co-grantee in such deed 
was not also'made a party, and an exception to the proceeding on that 
ground is untenable. 

2. Where, in the trial of an action, the issues settled by the court are such as 
to enable each party to have every phase of his contention presented, or if 
the issue submitted is the only one raised by the pleadings, this Court will 
not declare error, either as to the form or number of the issues submitted. 

3. Possession, to constitute notice, must be open, notorious, exclusive and exist- 
ing at  the time of the purchase by the party to be affected thereby. 

4. Where one of the defendants in an action to foreclose a mortgage claimed 
under a deed from the mortgagors (her brothers) antedating the mort- 
gage, but not registered until after the comruencemeut of the action, and 
on the trial it appeared that the mortgagors had owned and cultivated the 
land ; that there was no house or fence on the land ; that, after the date of 
the unregistered deed in question to their sisters, they continued to culti- 
vate it and exercise the same ownership as before, and continued to list it 
for taxation in their own names, and that they and their sisters lived in a 
house on an adjoining tract: Held, that such acts were not inconsistent 
with the paper title, nor did they show exclusive, open and notorious pos- 
session in the sisters, or actual possession by them. 
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5. It  cannot be assumed that an assignment of error is a correct statement of 
the facts therein recited, when such facts do not appear in the case stated 
by the trial judge. 

6. An omission to charge on a particular point is not error, when no special 
instruction was asked thereon. 

ACTION to foreclose a mortgage, tried at  February Term, 1897, (259) 
of IREDELL, before Starbuck, J., and a jury. 

The note and mortgage were executed by defendants G. F. and J. W. 
Mills to T. A. Patterson on 23 January, 1884, and recorded in Iredell 
County on 13 March, 1884. Patterson died in  1888, and his adminis- 
trator assigned said note and mortgage to plaintiff on 28 January, 
1891. There was no controversy as to the amount due on note and 
mortgage. 

Defendants appealed. (266) 

Armfield & Turner for plaintif. 
Long & Lo fig for defendants. 

CLARK, J. This proceeding is to  foreclose a mortgage which was 
executed and recorded in 1884. Sarah Mills is brought in  as a defendant 
because she claims under a deed dated in  1878, but which remained 
unregistered till July, 1896, after this action was begun. There is noth- 
ing in  her exception that one of the heirs at  law of her deceased sister, 
who was named as grantee with her in the unregistered deed, is not made 
a party. Sarah Mills is not interested in that in any way, as her rights 
cannot be affected thereby. 

Every phase of the defendants' contention could have been and was 
presented on the issue as settled by the court, and when this is so, we will 
not find error as to the mere form or number of the issues submitted. 
Rittenhouse v. R. R., 120 N. C., 544; Humphrey v. Church, 109 N.  C., 
132 ; Denmark v. R. R., 107 N. C., 185. Besides, the issue submitted was 
the only pertinent one raised by the pleadings. Issues upon mere evi- 
dential matters should not be submitted. Grant v. Bell, 87 N.  C., 34; 
Patton v. B. R., 96 N. C., 455. 

H a d  the unregistered deed been executed since chapter 147, Laws 1885, 
known commonly as ((Connor's Act," no notice to a subsequent 
purchaser or mortgagee, however fulI and formal, would supply (267) 
the registration of the prior conveyance. Maddox v. Arp, 114 
N. C., 585; Quinnerly v. Quinnerly, ib., 145; Barber u. Wndsworth, 115 
N. C., 29 ; Hooker v. Nichols, 116 N.  C., 157. The unregistered deed, 
however, is alleged to have been made prior to the act of 1885, and 
Sarah Mills contends that she comes within the exception therein, that 
no purchase shall avail as against any unregistered deed executed prior 
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I to 1 December, 1885, when the person holding under such unregistered 
deed is in the actual possession of the land, or the purchaser has actual 
or constructive notice of such unregistered deed. The court instructed 

u 

I -  - the jury, at  defendant's request, that if the mortgagee, when he took the 
mortgage, had information of the rights of Sarah Mills and her sister, 
he took with notice. The finding of the jury settles that there was no 
actual notice, and his Honor prop&ly held that there was no constructive 
notice. The evidence was that the mortgaged land had no house or fence 
on i t ;  that the mortgagors, G. F. and J. W. Mills, two brothers, owned 
the premis-s and cultivated them; that after the date of the deed made to 
Sarah and Mary Mills, their sisters, the said G. F. and J. W. Mills con- 

1 tinued to cultivate and exercise the same ownership thereover as before, 
and have continually ever since listed the same for taxes in  their own 
names, but they allege that they paid their sisters rent ($50 per annurn) 
and were furnished money by said sisters to pay the taxes. All four were 
unmarried and lived together in a house on an adjoining tract. There 
was no actual notice, and herein this case differs from Cowan v. Withrow, 
111 N. C., 306; s. c., 112 N. C., 736; s. c., 114 N.  C., 558, and s. c., 116 
N. C., 771. Constructive notice is a legal inference from established 
facts, and arises when "the presumption bf notice is so violent that the 

court will not allow i t  to be contradicted." Bost v. Xetzer, 87 
(268) N .  C., 187, and cases cited; Story Eq. Jur., 399 ; 16 Am. & Eng. 

Enc., 791. Possession, to constitute constructive notice, must be 
L C  open, notorious, exclusive and existing a t  the time of the purchase" 

(Edwards v. Thompson, 71 N.  C., 177; Bost v. Setzer, supra),  and i t  
is not such notice when the grantor remains in possession after the con- 
veyance, or if the possession is equivocal. 16 Am. & Eng. Enc., 803. 
Here the alleged grantors exercised the same acts of dominion and owner- 
ship as beTore, cultivating the land and paying the taxes in their own 
names and living with their sisters on an adjoining farm. From this, 
there were no acts inconsistent with the paper title, nor showing "exclu- 
sive, open and notorious possession" in  the two sisters, nor of actual pos- 
session by them, even if the evidence of a promise to pay or payment of 
rent to them was made. Allen v. Bolen, 114 N.  C.. 560. I n  all the cases 
in  our courts of constructive notice from possession the actual possession 
was in  some one else than the vendor. Johnson v. Hauser, 88 N. C., 388 ; 
Bost v. Xetzer, supra; Webber v. Taylor, 55 N.  C., 9. 

The second prayer for instruction was properly refused. Sarah Mills 
had no eqnity in  the note sued on, and the plaintiff's taking i t  after 
maturity in nowise affects her. 

The court properly charged that the burden was upon the defendant 
Sarah Mills to show that the mortgagee had actual or constructive notice 
of the unregistered deed, so as to entitle her to come within the proviso 
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in  the act of 1885. There was no error in instructing tlie jury that it 
was immaterial whether or not the plaintiff received actual notice of the 
unregistered deed i n  1886, which was two years after the mortgage in 
suit was executed. 

The recital in  the defendants' exception (4a), as to what the judge 
charged, is not sustained by what the judge says was his charge, and goes 
for naught. As was said in Merrell v. Whitmire,  110 N.  C., 367, citing 
Walker v. Scott, 106 N.  C., 56, "We cannot assume that an assignment 
of error is a correct statement of facts therein recited, when such facts 
do not appear i n  the case stated by the court." 

The second exception, which was for failure to give a certain (269) 
instruction which was not prayed for, cannot be sustained-first, 
because the possessioii of Sarah Mills was not shown to be "open, notori- 
ous and exclusive," and for the further reason that the omission to charge 
upon a particular point is not error. I f  the party desires a specific 
instruction thereon, i t  is his duty to ask for it. Boon v. Murphy,  105 
N. C., 187; S .  v. T7arner, 115 N. C., 744; S. v. Ussery, 118 N. C., 1177; 
Nelson v. Ins.  Go., 120 N.  C., 302; S. v. Pritchett, 106 N.  C., 667; Bethsa 
v. R. R., ih., 279; S .  v. Bailey, 100 N.  C., 528; Xin,g v. Blackwell, 96 
N. C., 322; WiZZey v. R. R., ib:, 408; Morgan v. Lewis, 95 N.  C., 296, 
and numerous other cases cited in Clark's Code (2 Ed.), pp. 382, 394 
and 399. 

Affirmed. 

Cited: Will is  v. R. R., 122 N. C., 907; Pretzfelder v. Ins. Co., 123 
N.  C., 165; McCord v. R. R., 130 N.  C., 493; Rat l i f  v. R a t l i f ,  131 
N.  C., 426 : S .  v. Dixon, ib., 813 ; Ray  v. Long, 132 N. C., 893 ; Gwaltney 
91. Assurance Soc., ib., 930; Moore v. Palmer, ib., 976; Hart  v. Cannon, 
133 N. C., 14; Kerr v. Hicks, ib., 176; Hatcher v. Dabbs, ib., 241; Coal 
Co. v. Ice Co., 134 N. C., 577 ; Y o w  v. Hamilton, 136 N. C., 362 ; Jackson 
v. Tel. Co., 139 N.  C., 357; Gaither v. Carpenter, 143 N.  C., 242; S. v. 
Turner, ib., 642; Raker v. R. R., 144 N. C., 41; Nelson v. Tobacco Co., 
ib., 420; Lance 7.). Rumboztgh, 150 N.  C., 25; Piano Co. v. Spruill,  ib., 
169; B u s b ~ e  v. Land Co., 151 N.  C., 515 ; Smith  v. Puller, 152 N .  C., 12 ; 
In re Herring, ib., 259; Jones v. High Point, 153 N. C., 372; Wood v. 
Lewey, ib., 403 ; Burwell v. Chapman, 159 N. C., 212 ; Buchanan v. Clark, 
164 N.  C., 71; 8. 11. McKenzie, 166 N.  C., 296; S m i t h  v. Tel. Go., 167 
N. C., 256; 8. v. Freeze, 170 N. C., 711. 
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B. F. ELLER, ADMR. OF PETER ELLER, v. A. M. CHURCH. 

Action on Receipt-Practice-Trial--Directing Verdict-Statute of 
Limitations-When Cause of Action Accrues-Revival of Cause of 
Action. 

1.. A verdict cannot be directed in favor of the party upon whom the burden of 
proof rests. 

2. The statute of limitations begins to run against a cause of action as soon as 
the plaintiff, being then under no disability, is at  liberty to sue. 

3. Where an assignee of several judgments against the estate of an intestate 
received payment thereof from the administrator in August, 1881, and cov- 
enanted. in the receipt, to refund so much as might be in excess of his pro 
rata share, if it should "turn out" that there were debts of superior dig- 
nity or lien, or that he had received more than he was entitled to receive, 
and it appeared on the trial of an action on such covenant that the admin- 
istrator suffered judgment to be taken against him in 1894 on a justice's 
judgment rendered against a former administrator of intestate in October, 
1878 : Held; (1) that the cause of actipn on the corenant arising out of the 
judgment rendered in 1878 accrued as soon as the administrator could 
reasonably have known of the existence of the judgment-that is, at the 
date of the receipt containing the covenant to refund ; ( 2 )  that the action 
was barred by the statute of limitations; and (3) that the cause of action 
on the covenant arising out of the 1878 judgment was not revived by the 
act of the administrator in voluntarily allowing judgment to be entered 
against him in 1894 in an action brought on such judgment after the latter 
had been barred by the statute of limitations. 

(270) ACTION tried before Hoke, J., and a jury, a t  Fall Term, 1896, 
of WILKES. 

There was a verdict for the plaintiff, and from the judgment thereon 
defendant appealed. 

W .  W .  Barber and Glenn & Manly for defendant. 
N o  counsel contm. 

DOTJGLAS, J. This was a civil action, begun before a justice of the 
peace and tried on appeal in  Superior Court, to recover on the following 
receipt or contract: "Received of B. F, Eller, administrator d. b. n,. of 
Peter Eller, deceased, the sum of $5.93, $553.80, being payments in  full 
of the principal, interest and costs in  the following judgments on the 
Superior Court docket of Wilkes County, which have been assigned to 
me (specifying the judgments), the same having been assigned to me; 
and should i t  turn out that I have received more than is due me in law, 
or that there are any prior liens having precedence over the above judg- 
ments, then I am to refund to the said B. F. Eller, administrator, the 
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ELLER v. CEIURCH. 

amount overpaid. Given under my hand and seal, this 22 August, 1881. 
A. M. Church (Seal)." 

The plaintiff introduced a record of the Superior Court, show- (271) 
ing a judgment obtained in 1894 against him, as such adminis- 
trator, by one J. S. Huffman. This judgment was rendered on a former 
judgment obtained in a justice's court in  October, 1878. To the second 
action the plaintiff practically made no defense, and allowed judgment 
to be taken against him for the full amount. I n  the suit at  bar the 
defendant pleaded the statute of limitations. The case on appeal states 
that "His Honor instructed the jury that, from the evidence introduced, 
the plaintiff was entitled to recover, and the findings of the jury were in  
accordance with the instructions of his Honor." While this is not very 
explicit,we presume that his Honor charged the jury that, if they be- 
lieved the evidence, the plaintiff was entitled to recover, as a matter of 
law, there being no conflict of testimony. Under no circumstances could 
he have directed a verdict in favor of the plaintiff, upon whom rested the 
burden of proof. S. v. Shule, 32 N. C., 153 ;  Spruill v. Ins. Co., 120 
N. C., 141. But assuming that the charge was free from this objection, 
we think there was error in his Honor's instruction as to his conclusion 
of law. The causa Zitis in this action is the covenant of the defendant 
contained in the receipt of 22 August, 1881, above set forth, and the 
statute began to run thereon as soon as i t  "turned out" that the defendant 
had received more than was due to him in law, or that there were prior 
liens. The only construction we can give to the words "turn out" is that 
they mean when those facts, if existing, were discovered by the plaintiff, 
or might have been discovered with reasonable diligence. The judgment 
now set u p  by the plaintiff was based on a former judgment, rendered in 
October, 1878, before the receipt of 22 August, 1881, was given. There- 
fore, the plaintiff could at  once have demanded of the defendant the pro 
rata contribution he is now seeking to recover. 

It is unnecessary to cite authority to show that the statute begins to 
run when the plaintiff is at  liberty to sue, being then under no dis- 
ability. More than ten years having elapsed before the bringing (272) 
of this suit since the receipt was given, and after the plaintiff 
could have ascertained with reasonable diligence the existence of the 
outstanding debt now set up, his action is barred by the statute of lim- 
itations. 

The fact that he voluntarily permitted a judgment to be taken against 
him in  1894 on a justice's judgment, so clearly barred, does not alter or 
renew the liability of the defendant, who was a judgment creditor and 
neither an heir nor devisee. 
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Cited: Cable v. R. R., 122 N. C., 898; Cox v. R. R., 123 N. C., 607; 
Gates v .  Max, 125 N. C., 143; Mfg.  Co. v. R. R., 128 N. C., 285; Mfg. 
Co. v. Bank,  130 N.  C., 609; Edwards v. Lemmons, 136 N. C., 331; 
Dunn v. Dunn, 137 N. C., 535. 

W. C. COWLES, GUARDIAN, v. C. J. COTVLES. 

Motion to Set  Aside Judgment on Ground of Eewsable  Neglect- 
Laches-Irregular and Erroneous Judgments-Judgment by Default 
Final - Money Paid for Use and Benefit of Defendant - Implied 
prom is^ to Repay. 

1. Where a judgment by default final was rendered against a defendant who 
had eml~loyed an attorney, hut had neither attended court nor given any 
excuse for his absence, and had given his attorney no information upon 
which to interpose a defense : Held, that his conduct was inexcusable neg- 
ligence, which did not entitle him to have the judgment set aside under 
section 274 of the Code. 

2. The refusal of a motion to set aside a judgment on the ground of surprise 
or excusable neglect is a matter of discretion with the judge below and 
cannot be reviewed on appeal, unless it should appear that such discretion 
was abused. 

3. Where, in an action to recover money expended by plaintiff mortgagee for 
the benefit of defendant mortgagor, the verified complaint alleged a certain 
sum to be due from defendant to plaintiff on the implied promise to repay, 
and no answer was filed, it was proper to render a judgment by default 
final. (MONTGOMERY, J., dissents.) 

4. If, in such case, on the facts stated in the complaint, the law did not raise 
an implied promise to repay, the judgment would be erroneous and not 
irregular, and another judge at n subsequent term would have no right to 
correct or set it aside. 

(273) MOTION in the cause, heard before Starbuck, J., at July Term, 
1897, of ALEXANDER, made by defendant Calvin J. Cbwles, to set 

aside the judgment by default rendered against him at January Term, 
1897, in so far  as it included the sum of $125.85, with 6 per cent interest 
thereon from 17 February, 1897, the judgment having been, by consent, 
upon motion of defendant Ida 9. Cowles, reformed as to both defendants, 
in so fa r  as it declared a lien upon the lands. The purpose of the motion 
was to set i t  aside, in so fa r  as it was a personal judgment against de- 
fendant Calvin J. Cowles for the said sum of $125.85 and interest. 

The court found the following facts : 
The summons was duly served on Calvin J. Cowles, returnable to 

January Tarm, 1897. Plaintiff filed verified complaint within first three 
days of term. No answer was filed. 
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Defendant Calvin J. Cowles, a resident of Wilkesboro, was prevented 
by illness from attending at  said term, but was represented by counse!, 
who was present. Defendant did not inform his counsel as to the cause 
of his absence or as to the ground of his defense, but wrote a letter, sim- 
ply stating that i t  was impossible for him to attend, and requested coun- 
sel to have case continued at said term. 

Plaintiff's counsel moved for judgment by default final. Defendant's 
counsel opposed the motion and requested a continuance, with leave to 
answer. 

Thereupon plaintiff's counsel stated that if counsel for the (274) 
defendant would say that his client had a meritorious defense, the 
request for time to answer would not be opposed. 

Defendant's counsel stated he had no information as to the nature of 
the defense or as to the cause of his client's absence, except such as was 
contained in the letter. 

The judgment which is attacked by this motion was then rendered. 
The court further found that in the action brought by Matheson 

against defendant C. J. Cowles, mentioned in article 5 of said com- 
plaint, 11. C. Cowles, the plaintiff in this cause, became a party defend- 
ant. The Matheson action was tried in Superior Court and judgment 
r'endered in favor of defendants. Whereupon, Matheson gave notice of 
appeal to Supreme Court. H. C. Cowles, believing the appeal would be 
successful, in order to protect the mortgage security for the debts owing 
to him by his then co-defendant, Calvin J. Cowles, paid Matheson 
$158.50, as stated in said complaint. The sum of $32.75 represents'the 
amount of taxes paid by Matheson, including the tax for which the land 
was sold, and 20 per cent interest thereon allowed tb purchasers at  tax 
sales. This last amount is conceded to be justly owing by Calvin J. 
Cowles to H. C. Cowles. The residue of said $158.50 was to cover the 
costs of the suit brought by Matheson, viz., $25.85, and the amount 
agreed on as a compromise, viz., $100. I t  is as to these last two items, 
aggregating. $125.85, that defendant Calvin J. Cowles complains and 
seeks to vacate the judgment by default. 

The court further found that Matheson abandoned his appeal in con- 
sideration of the amount so paid him. and that the said compromise w~ 
effected without the knowledge or consent of Calvin J. Cowles, and that 
said amount of $125.85, with interest at  6 per cent from 17 February, 
1894, the date of payment to Matheson, was embraced in the judg- 
ment by default. The court was of the opinion that the judgment (275) 
which the defendants attacked must have been rendered on the 
ground that the facts set forth in  the complaint raised an implied con- 
tract on the part of Calvin J. Cowles to reimburse H. C. Cowles the 
$125.85 paid by the latter in effecting the compromise. His  Honor was 
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of the opinion that the judgment was not irregular and that the facts did 
not constitute excusable neglect. He  therefore adjudged, not as a matter 
of discretion, but for the reason stated, that the motion be denied and 
that plaintiff recover of defendant Calvin J. Cowles his costs of the 
motion. From this judgment the defendant appealed. 

Armfield  & T u r n e r  for ~ l a i n t i f .  
W.  W .  Barber  for defendant .  

CLARK, J. This is a motion to set aside a judgment by default final, 
taken at  a previous term. The summons was duly served and a verified 
complaint filed. The defendant was represented by counsel, but filed no 
answer. The plaintiff's counsel stated he would agree to the allowance 
of time to file answer if defendant's counsel would say that he had a 
meritorious defense. This he declined to do, saying that he had a letter 
from his client stating he could not attend, but not informing him why 
he could not, not stating any ground of defense. Judgment final was 
thereupon entered. The conduct of defendant was inexcusable in  not 
giving his counsel information on these points. Even now he shows no 
sufficient excuse for his failure to do this, and his Honor properly 
refused to set the judgment aside for excusable neglect. Besides, his 
refusal is a matter of discretion, and not reviewable unless i t  appeared 
that his discretion had been abused. W y c h e  21. Ross,  119 N.  C., 174; 
Stifh v. Jones,  ib., 428; B r o w n  11. R u l e ,  93 N.  C., 188. 

The defendant then insisted that the judgment should be set aside for  
irregularity. The part of the judgment alleged to be irregular is  

(276) that rendered for the cause of action set out in the fifth section 
of the complaint, which avers "That in  addition to the sums of 

money due, as aforesaid, and secured by mortgage, the said Calvin J. 
Cowles is indebted to the plaintiff in the sum of $158.30, to be added to 
the said sums secured by mortgage, by reason of the following facts," 
and here the facts are set out, which are in  substance that the land had 
been sold for taxes against the mortgagor; and the plaintiff mortgagee, 
to protect the mortgaged property, by compromise, paid the sum of 
$138.30 to the purchaser of the tax title, as otherwise (as he averred) his 
security would have been valueless and defeated. This was an allegation 
of a sum certain, paid for the benefit of the defendant, and the plaintiff 
evidently rested his claim of indebtedness upon the implied promise to  
repay. I t  is not the case of an officious payment, but a payment by a 
mortgagee to protect the title of the mortgagor. 15 Am. & Eng. Enc., 
826, 827, and note. But whether the law raised an implied promise of 
repayment upon that state of facts, it is, indeed, not necessary now to  
decide, for if it did not raise such implied promise, his Honor, in ren- 
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dering judgment that it did, committed an error of law which could only 
have been corrected by an appeal to this Court. I t  could not be corrected 
by the next judge holding that court, for he has no power to pass upon 
errors in law committed in the judgments rendered by his predecessor. 
May v. Lumber Co., 119 AT. C., 96. 

If the sum demanded had been for unliquidated damages, or if, on 
contract, for an open account or other uncertain amount, the judgment 
should have been by default and inquiry. Battle v. Baird, 118 N. C., 
854, But when, as here, the allegation is of a sum certain, expended for 
the benefit of defendant and therefore upon an implied promise to repay, 
and the complaint is verified and no answer filed, the judgment is prop- 
erly by default final. Code, see. 385 (1). There was nothing for 
the jury to pass upon. Upon a judgment by default and inquiry (277) 
the legal liability is fixed by the default, and the inquiry is only 
to ascertain the amount. Here, if the facts appearing in the sworn com- 
plaint, and not denied in any answer, were not sufficient in law to imply 
a promise to repay, there was an error of law in the court so holding, 
i. e., it was an erroneous judgment, but there was no irregularity. The 
allegation in the complaint was of a sum as definite and fixed as if it had 
been evidenced by a bond or note. I f  upon the law the plaintiff was 
entitled to recover at all, upon the facts stated in the verified complaint 
there could be no question as to the amount, and no inquiry was required 
to ascertain it. 

Affirmed. 

MONTGOMERY, J., dissenting: The defendant C. J. Cowles borrowed a 
sum of money from the plaintiff, made his notes for the amounts, and at 
the same time executed, with his wife, Ida A., a mortgage to the plaintiff 
upon certain lands in the County of Alexander, to secure the payment of 
the notes and interest. The defendant failed to pay the taxes for the 
year upon the lands conveyed in the mor-tgage, and the same were sold 
by the Sheriff of Alleghany County for the taxes due thereon, at which 
sale W. B. Matheson became the purchaser and received a deed from the 
sheriff for the lands. Matheson then brought suit against the defend- 
ants for the possession of the lands, but on the trial there were verdir:t 
and judgment against him. The plaintiff, however, being fearful of 
Matheson's recovery, eventually, and to protect his security, made a 
compromise with Matheson by the payment to him of $158.25 without 
the knowledge or consent of the defendant, to surrender claim to the 
lands, all of which will appear in the receipt given by Matheson to the 
plaintiff in this action, which is in the words and figures following: 

"Received of H. C. Cowles, mortgagee of C. J. Cowles, $158.50, 
$100 compromise, and $20.20 purchase money, and 20 per cent (278) 
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interest, $11.60 tax for 1893, and $25.85 costs of suit, W. B. .Matheson v. 
C. J. Cowles and others, and 85 cents for registering the tax purchase 
deed, by way of compromise and full satisfaction of the suit of W. B. 
Matheson v. C. J. Cowles in Alexander Superior Court, tried at  Spring 
Term, 1894, thereof. And I agree to convey whatever interest I acquired 
by the purchase of the lands in  controversy in said suit at  the sale of 
ex-Sheriff R. M. Sharpe on 7 April, without any covenants of warranty 
whatever to C. J. Cowles. 17 February, 1891." 

Matheson, upon the payment of the $158.50, abandoned his appeal. 
Afterwards the plaintiff brought this action to foreclose the mortgage. 
At  the January Term, 1897, of Alexander Superior Court a judgment 
by default final was entered against the defendant C. J. Cowles for the 
amount of the debt secured by the mortgage, and also for the amount 
paid by the plaintiff to Matheson. At the July term of the court the wife 
of the defendant having been made a party defendant, a judgment of 
foreclosure was entered. The amount ascertained to be dne under the 
decree of foreclosure was the amount of the debt secured in  the mortgags, 
and also $32.75 of the amount paid by the plaintiff to Matheson, that 
sum being the amount which Matheson had paid as taxes on the lands. 
The sum of $125.85 of the money paid by the plaintiff to Matheson was 
entered up and embraced in the judgment by default, but was made a 
personal judgment against the defendant. The defendant then made a 
motion to set aside the judgment by default rendered against him at the 
January Term, 1897, so far  as that judgment included the sum of 
$126.85. The motion was overruled, and the defendant appealed. 

The motion was not heard in the court below as having been made 
under the Code, sec. 274, for that section is intended to afford 

(279) relief in  cases where a judgment has been taken against a defend- 
ant through his mistake, inadvertence, or surprise, or excusable 

neglect, and neither of these grounds was alleged in the motion. Indeed, 
the motion itself sets forth no reason, nor assigns any ground why the 
judgment complained of should be set aside, nor does i t  allege that the 
defendant has any defense against it. But his Honor considered it as 
having been made of common right (and not under section 274 of the 
Code) in reference to the alleged irregularity of the judgment, because 
of its having been rendered contrary to the provisions of section 385 (1)  
of the Code. I n  Skinner v. Terry, 107 N. C., 103, there was no specific 
assignment of the ground of the irregularity of the judgment, but this 
Court, in reviewing the judgment of the court below, held that to he 
failure immaterial, because the record itself showed the irregularity 
complained of. The Court said: "Such irregularity of the judgment 
was not assigned specifically as one of the grounds of the motion, but the 
real purpose of the latter was to have the judgment i n  question set aside 
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for any proper cause. The motion was made in the action and i t  em- 
braced the whole yecord within its scope, so that the court could see, and 
ought to have seen, the irregularity and granted the defendant such relief 
as the nature of his motion would allow and as he appeared to be entitled 
to have." Of course, we do not understand that part of the opinion 
quoted above as applicable to a motion to set aside the judgment based 
on grounds clehors the record. I n  such a case the grounds would have 
to be set out so that the court as well as the opposite party could see 
upon the motion itself such grounds as did not appear in  the record, and 
upon which relief was sought. 

In  the case before us the record proper, the complaint, and judgment 
were before the court on the motion, and the irregularity of the judg- 
ment, if there was any, could be seen upon inspection. The plain- 
tiff made-no exception to the failure of the defendant to specify (250) 
in  his motion the grounds upon which he was seeking the aid of 
the court, but on the other hand he contended that the judgment was 
neither erroneous nor irregular. 

I t  must be borne in mi& that the court had found as facts, upon the 
hearing of the motion, that the compromise which was made by the 
plaintiff with Matheson was made without the knowledge or consent of 
the defendant, and that the amount of $125.85 of the compromise was. 
embraced in  the judgment by default against the defendant, but as a per- 
sonal judgment and not as a lien on the lands. 

The court adjudged, upon the facts found, taken in connection with 
the complaint, that the judgment by default to the amount of that 
$125.85 was rendered on the legal conclusion stated by his Honor, that 
the facts set forth in the complaint raised an implied contract on the 
part of the defendant to reimburse the plaintiff the amount which the 
plaintiff had paid to Matheson in effecting the compromise. The con- 
cluding portion of the judgment is as follows: "That said compromise 
was effected without the knowledge or consent of Calvin J. Cowles, nnd 
that said amount of $125.85, with interest at  6 per cent from 17 Feb- 
ruary, 1894, the date of payment to Matheson, was embraced i n  the 
judgment by default. The court is of opinion that the judgment which 
the defendants attack must have been rendered on the ground that the 
facts set forth in the complaint raised an implied contract on the part 
of Calvin J. Cowles to reimburse H. C. Cowles the $125.85 paid by the 
latter as to effecting the compromise. As to whether the construction so 
placed upon the facts set forth in the complaint was erroneous or correct 
is not for this court to determine. The defendant's remedy was by 
appeal or certiorari. The court is of opinion that the judgment is not 
irregular and that the facts do not constitute excusable neglect. 
I t  is therefore adjudged, not as a matter of discretion, but for the (281) 
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reasons stated, that the motion be denied and that plaintiff recover of 
defendant Calvin J. Cowles his costs in the motion." 

The ruling of his Honor brings up for decision the question whether 
the facts set forth in the complaint, taken as true, amounted to an im- 
plied contract on the part of the defendant to pay to the plaintiff a sum 
of money fixed by the terms of the contract. I f  so, the judgment was 
regular, and the plaintiff is entitled to no relief upon his motion, for he 
shows no merits nor any defense upon the face of the motion. I f  the 
judgment to the extent of the $125.85 is conceded to be irregular, even 
then the defendant is entitled to no relief, no defense or merits appearing 
on the face of the motion, unless the record itself discloses a legal defense. 
First, then, is the judgment irregular? We think i t  is. 

The plaintiff took his judgment by default final under section 385 (1)  
of the Code, and for a breach of an implied contract on the part of the 
defendant to pay to him the 8125.85 which the plaintiff had paid to 
Matheson in  compromise and settlement of Matheson's claim against the 
lands. The plaintiff does not claim the right to recper  as for money 
paid to Matheson at the request of the defendant and for him; for i t  is 
admitted that the money was paid without the knowledge or consent of 
the defendant. Nor does it anywhere appear that there was any legal 
obligation upon the plaintiff to pay the money to Matheson on account 
of any liability which he had incurred because of defendant's default. 
The plaintiff was negligent, in that he failed to look after his security 
by seeing that the taxes were regularly paid by the mortgagor, or to pay 
them himself if the mortgagor failed to do so, thereby making them a 

lien on the land under the revenue law. And i t  was to protect 
(282) himself, and not for the benefit, directly, of the defendant, that 

the plaintiff paid the money to Matheson. I f  Matheson had made 
a deed, conveying the lands to the defendant after the compromise had 
been made, and the defendant had received the deed with a knowldge of 
the facts under which i t  was executed, the case might have been different, 
but i t  does not appear that that was done. Matheson simply withdrew 
his appeal. The judgment, therefore, is irregular, in  that i t  was final 
judgment, there having been no implied contract to pay on the part of 
the defendant. 

I s  the defendant, then, entitled to relief by reason of matters appearing 
on the complaint? We think so; for the plaintiff has no cause of action 
against the defendant, as stated in the complaint, for the amount of the 
$125.85. The plaintiff's cause of action, as stated in  his complaint, did 
not warrant any kind of judgment, as far  as the $125.85 is concerned. 

I think there was error in the refusal of the court to set aside the 
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judgment by default obtained at  January Term, 1897, to the extent of 
the $125.85, and that the judgment should be modified to that extent. 

FURCHES, J., having b:en of counsel, did not sit on the hearing of 
this case. 

Cited: iVarsh v. G r i j h ,  123 N. C., 667; Norton v. McLaurin, 125 
N. C., 190; Koch v. Porter, 129 N.  C., 137; Morris v. Ins. Co., 131 
N.  C., 213; Junge v. MacRnight, 137 N. C., 289; Cobb v. Rhea, ib., 298; 
Scott v. Life Assn., ib., 522 ; Mutual Assn. v. Edwards, 168 N.  C., 380. 

(283)' 
CRITZ v. SPABGER. 

Practice-Certiorari-Verificatio~z of Petition-Transcript of Record- 
Failure to File Transcript-Laches-Docketing Appeal. 

1. When the petition for a certiorari is not verified as required by Rule 42, and 
no transcript of the record proper is filed, and no sufficient reason is given 
for the failure to docket the record and case on appeal, the motion will be 
denied. 

2. The failure of the clerk below to send up the transcript after the case on 
appeal had been filed in his office will not excuse appellant's failure to have 
the transcript or case on appeal filed, where there is no allegation that the 
appellant had tendered the fees for such transcript and was otherwise free 
from laches. 

3. When a case was tried below after the commencement of the term of this 
Court, to which appeal mas taken, appellant is not prejudiced by a refusal 
of his motion for a certiorari returnable at such term. but may docket his 
appeal at  the next term. 

MOTION of appellant for writ of certiorari. 

Jones & Patterson for defendant. 
N o  counsel contra. 

CLARK, J. The petition is not verified, as demanded by Rule 42, and 
there is no transcript of the record proper, nor reason given for its 
absence, and nothing to negative laches in not having that, and the case 
on appeal also, docketed. Burrell v. Hughes, 120 N.  C., 277, and cases 
cited; Brown v. House, 119 N.  C., 622; Parker v. R. R., post, 501, and 
Rothchild v. McNichol, post, 284. I t  is true, i t  is alleged that the case 
on appeal was filed in  the clerk's office and that the clerk has failed t o  
send up the transcript, but there is no allegation that the appellant has 
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tendered the fees and is otherwise free from laches. Brown T .  Housc~, 
supra, and cases cited. 

I t  may be that this case was tried below since the present term of this 
Court began; if so, the appellant was,not required to docket his 

(284) appeal at  this term (Rule 5), though i t  would stand for trial at  
this term if i t  reached here i n  time (Avery  v.  Pritchard, 106 

N. C., 344)) and the appellant is in nowise prejudiced by the refusal of 
his motion for the writ of certiorari, but may docket his appeal, if such 
is the case, at  the next term of this Court. 

Motion denied. 

Cited: McMiZZan v.  McMilZan, 122 N.  C., 410; Norwood v. Pratt, 124 
N. C., '747. 

R. ROTHCHILD r. A. McNICHOIJ. 

Practice-Appeal-Certiorari-Verification of 'Petition-Transcript of 
Record-Docketing Appeal. 

1. When the petition for a certiorari as a substitute for an appeal has not been 
verified, as required by Rule 42, and no transcript of the record has been 
filed and no excuse shown for the failure to file it, the motion will be 
denied. 

2. Though, iu such case, the motion for a certiorari is denied, the appellant 
may docket the appeal at the term of this Court to which it was taken 
before a motion is lodged for its dismissal, or if the case was tried below 
since the commencement of the term to which the appeal was taken, the 
appellant may docket the appeal regularly at the next term. 

MOTION of appellant for writ of certiorari. 

Watson, Buxton & Watson for defendant. 
N o  counsel contra. 

PER CURIAM. The motion for the writ of certiorari must be denied. 
The petition is not verified, as required by Rule 42, nor is the transcript 
of the record proper filed, nor good reason g i ~ e n  for failure to do so. 

Burrell I ) .  Hughes, 120 N. C., 277, and cases cited; Brown v.  
(285) House, 119 N. C., 622; Parker v. R. R., post, 501. Indeed, no 

excuse is shown why the transcript of the whole record, including 
the case on appeal, is not filed. The motion for certiorari must be 
denied; yet, as no motion to dismiss has been made, i t  can still be dock- 
eted a t  any time this term, if before such motion is made. Smi th  P.  
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Montague,  ante, 92; Tr ip le t t  v. Poster, 113 N.  C., 389. Indeed, if the 
cause was tried below since this term began, it can be docketed regularly 
a t  next term. 

Motion denied. 

Cited:  Cr i t z  v. Sparger,  ante, 283; Norwoocl v. P ~ a t t ,  124 K. C., 747. 

H. 3'. JONES v. J. C. BUXTON ET AL., TRUSTEES. 

Practice-Bestraining Order-Injunctio+Irreparable I n j u r y .  

Where, in an action brought in good faith to quiet plaintiff's title to land and 
to determine the adverse claims of the defendants, an interlocutory order 
was issued, restraining the defendants from selling the land under a deed 
of trust, and material issues were raised by the pleadings used as afLida- 
vits, and no facts were found by the judge on the hearing of the rule to 
show cause, etc., it was error not to continue the injunction to the trial of 
the action. 

ACTION begun by summons in FORSYTH, and upon the complaint the 
plaintiff obtained a restraining order, which was heard before Star -  
buck,  J., at chambers, 30 September, 1891. 

Upon the complaint, answer, replication, and affidavits, his Honor dis- 
solved the restraining order, and plaintiff appealed. 

Jones & Patterson and A. E. H o l t o n  for plaintiff. 
W a t s o n ,  B u x t o n  & W a t s o n  for defendants .  

DOUGLAS, J. This is an appeal from the order of the court (286) 
below, dissolving the restraining order. The order is as follows: 
"It is ordered by the court, without finding facts, but as a matter of law, 
that the restraining order be dissolved, at  the cost of the plaintiff, to be 
taxed by the clerk." The action was brought by the holder of a tax deed, 
who had also bought at a sale under a deed of trust, in which he was 
cestui  que trust .  He appears to be in  possession, and brings this action 
to "quiet his title to the land and determine the adverse claims of the 
defendants." "Wherefore, he asks that defendant be restrained from 
selling under the deed of trust, and for such other relief as the plaintiff 
is entitled to in  the premises." I t  is thus seen that a perpetual injunc- 
tion is the principal relief sought, and in  fact the only relief specifically 
asked. 

A sale of real property nearly always threatens irreparable damage, 
and especially a forced sale, for cash, at  public auction. Material issues 
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are raised in  the pleading, and as no facts have been found, either by the 
court or a jury, we are of opinion that the injunction should be con- 
tinued to the final hearing. Capehart v. Biggs, 77 N. C., 261; Purr~ell v. 
Vaughan, ib., 268; Lowe v.  Comrs., 70 N.  C., 532; Bridgers v. Morris, 
90 N. C., 32; Heilig v.  Stokes, 63 N.  C., 612; Jarman v. Saunders, 64 
N. C., 367; Howes v. Mauney, 67 N.  C., 218; Doclcery v. French, 69 
N. C., 308; Harrison v .  Bray, 92 N.  C., 488; Durham v. R. R., 104- 
IS. C., 261; Clark's Code, see. 333, p. 393 et seq. The action appears to 
have been brought in good faith, to determine substantial matters of 
difference, and yet "in despite of the action now pending, the defendants 
seek to cut the 'gordian knot' by a sale of the land under the power in  
the mortgage deed. This cannot be allowed." The injunction should be 
continued to the hearing, and the judgment of the court below is 

Reversed. 

Cited: Puryear 71. Sanford, 124 N. C., 282; Smi th  v. Parker, 131 
N .  C., 472; N a ~ i o n  v. Bank,  133 N.  C., 785; Zeiger v. Stephenson, 158 
N.  C., 530. 

Practice-Trial-Service of Process-Town Constable-Appointment of 
Guardian ad Litem-Power of Clerk. 

1. Although a contract for the purchase of land, relied upon by the defendant 

in his answer in ail actioil to recover land, appears by the pleadings (in 
which the plaintiff set up the statute of frauds) to be void, nevertheless it 
was error, upon the call of the case for trial in the court below, to render 
judgment upon the pleadings ; the defendant in such case being entitled to 
have the case proceed to trial and to have the plaintiff to make out and 
recover upon the strength of his own title and not upon the weakness of 
the defendant's. 

2. Where a town charter provides for the appointment of a chief of police or 
marshal, and authorizes him to execute all process directed to him by the 
mayor or others, and declares that, in the execution of such process, he 
shall have the same power, etc., which sheriffs and constables have, the 
service by such officer of a summons directed to "the sheriff of W. County 
or town constable of W. town" is valid. (Davis v. Sanderlin, 119 N. C., 84, 
distinguished. ) 

3. Under chapter 389, Laws 1887, the Clerk of the Superior Court has power 
to issue summons against infant defendants ordered to be made parties to 
an action pending and for trial at term, and to appoint a guardian ad 
litern for them. 
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ACTION heard before Greene, J., at Spring Term, 189'7, of WILRES. 
His  Honor rendered judgment for the plaintiff upon the pleadings, 

and defendants appealed. 

W. W. Barber for defendants. 
No counsel contra. 

MONTGOMERY, J. I n  the opinibn delivered in this case at  February 
Term, 1893 (Lowe v. Harris, 112 N. C., 472), a new trial was granted, 
on the sole ground that the defendant had been allowed on the trial to 
introduce par01 evidence to locate and identify the tract of land, the sub- 
ject of the action ; the description in  the written contract to convey being 
so indefinite as to amount, in law, to no description whatever. 
On the call of the case in the court below, at  Spring Term, 1897, (288) 
his Honor, seeing from the opinion handed down from this Court 
that the contract upon which the defendant relied had been declared by 
this Court to be void on its face, because of uncertainty of description 
of the land mentioned in the contract, gave judgment for the defendant, 
upon complaint and answer and replication, the latter pleading setting 
up the statute of frauds. His  Honor committed error in  the course he 
adopted. The case should have proceeded to trial; for, notwithstanding 
the judgment of this Court, the plaintiff (the action being for the pos- 
session of the land then occupied by the defendant) had to make out his 
own title and recover upon the strength of that, and not upon the weak- 
ness of the defendants'. I t  is true that the contract under which the 
defendants claimed was void, but this should have been declared by the 
court below when i t  should have been oflered in  evidence. We deem i t  
proper to take up and settle the other exceptions. 

I t  appears that a special appearance was made by the defendants, 
except Roxie Barber, for the purpose of having the action dismissed, on 
the ground that in  making the heirs a t  law of the original defendant, 
who had died after the commencement of the suit, parties under the pro- 
visions of chapter 389, Laws 188'7, the clerk had exceeded his authority 
in appointing guardians ad litem for the newly made parties, infants, 
and on the further ground that service of the summons had not been 
properly made upon the defendants. The objection to the service of the 
summons was that i t  had been directed "to the Sheriff of Wilkes County 
or Town Constable of Wilkesboro, N. C.," and the return signed '(E. M. 
Pardew, Constable of Wilkesboro," when in  point of fact there was no 
such officer as "constable" of Wilkesboro. 

We think that the court was correct in holding that the summons was 
duly served. I t  is true that the act of incorporation of Wilkes- 
boro (Pr.  Laws 1889, ch. 24) does not designate any of the officers (289) 
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provided for by the specific name, "constable," but it does provide for 
the appointment of a chief of police, or marshal; and the person who 
executed the summons in  this case was the regularly appointed chief of 
police, or marshal, of the town of Wilkesboro. That officer is authorized 
by sections 23 and 24 of the act of incorporation of the town to execute 
all process directed $0 him by the mayor or others, and in  the execution 
thereof shall have the same power which sheriffs and constables have, 
and charge the same fees for the service. 

The rights and duties of a town constable in reference to the service 
of process being the same with such rights and duties of the marshal of 
Wilkesboro, we are of the opinion that, in  respect to the service of 
process, the difference between the two officers is only a difference of 
name, the names being different designations of the same office. There is 
nothing in  conflict between this ruling and the one made in Davis v. Xan- 
derlin, 119 N. C., 84. The point there was, that the town constable 
undertook to serve the summons, which was addressed to a constable or 
other lawful officer of the county, outside of the limits of his town. This 
Court held that only a constable appointed or elected for the county at  
large could serve that summons, and that a town constable could not 
serve process outside of his town unless the process was addressed to the 
town constable, not individually, but officially, of course. 

The remaining exception is to the ruling of his Honor sustaining the 
action of the clerk in issuing the summons against the infant defendants 
and the appointment for them of guardians ad Zitem. We think there 

was no error in  this ruling. The clerk exercised the authority 
(290) given him under Laws 1887, ch. 389. We think the act gave the 

clerk the power he exercised. For  the error pointed out in  the 
conduct of the trial, there must be a 

New trial. 

A. E. ALSPAUGH V. BRITISH-AMERICAN INSURANCE COMPANY OF 
TORONTO, CANADA. 

Fire Insura~zce-Conditions in Policy-Violation of Conditions- 
Waiver of Breach of Conditions. 

1. Where a policy of insurance on a factory contained a condition that it should 
not be operated later than 10 o'clock at  night, and that a violation of such - 
condition should create a forfeiture of the policy. and the premium re- 
quired for a mill running day and night was much greater than for one 
running in daytime only: Held, that such condition was a substantial pro- 
vision of the contract and not a mere technicality, and its violation viti- 
ated the policy. 
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2. An agent of an insurance company, at  the request of a mortgagee, issued a 
policy on the mortgaged property for the benefit of the mortgagor, but 
without a formal written application, and kept both policy and the pre- 
mium paid in his hands for some time, and, after the property was burned, 
procured a written application from the mortgagor and sent it, with the 
premium, to the home office, and then delivered the policy to the mort- 
gagee. The company's adjuster, while inspecting the premises, learned of 
the violation of a condition of the policy, and afterwards delivered to the 
mortgagee's attorney, at his request and as a personal favor, general 
blanks, upon which proofs of loss were made out, but there was no evi- 
dence that the adjuster was such an agent that notice to him would affect 
the company: Held, that such facts did not constitute a waiver by the 
company of its right to claim a forfeiture of the policy by reason of a 
breach of the condition. . 

ACTION tried before Rtarbuck,  J., and a jury, a t  July Term, 1897, of 
ALEXANDER. 

At  the close of the plaintiff's evidence, the defendant moved for judg- 
ment, under chapter 109, Laws 1897, which was granted, and plaintiff 
appealed. 

L. C. CaZdweZl fojr plaintiff 
E. C. Smith for de fe~zdan t .  

FTJRCHES, J. The plaintiff offered in  evidence a policy of insurance 
for $1,500, issued by the defendant company to J. F. Moore, mortgagor, 
for the benefit of the plaintiff, Alspaugh, the mortgagee of the property 
destroyed; also an application for the insurance, signed by J. F. Moore, 
the mortgagor; but i t  was shown that this application was prepared by 
Cowles, the agent of the defendant, forwarded to Moore, signed and 
returned to the agent after the policy had been issued and after the 
property named in the policy had been destroyed by fire. 

The plaintiff, Alspaugh, resides in  the State of Oregon, and the policy 
was in fact issued upon his application to the defendant's agent. This 
application was made by letter, inclosing a check for $45 and requesting 
the agent of the defendant to issue a policy for $1,500 on the property, 
which had before been insured at  the same rate of premium, for the 
same amount, and upon the same conditions as those contained in this 
policy. The policy contained a provision that the mill should not be run 
later than 10 o'clock at  night, and that a violation of this stipulation 
should create a forfeiture of the policy. I t  was in  evidence, and not 
denied, that the mill had been running on full time, day and night, for 
two weeks or more, and run all night on the night before the fire; that 
the rule, when the mill ran all night, was to stop at  6 in  the morning for 
15 minutes, when the night force went off and the day force was put on 
duty; that this change had taken place, and the fire was discovered a 
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few moments after this change from the night to the day force had taken 
place; that the preminni on a policy, to run day and night, T T O U ~ ~  hare 
been s3I2 per cent, while the premium paid on the policy stled on was 

3 per cent. 
(292)  The plaintiff also showed b~ the e~idence of Cowles, the agent 

of defendant, that upon the receipt of the plaintiff's letter inclos- 
ing check for $45 and requesting him to issue a policy for $1,500, he a t  
once wrote up the policy; that he left home that day for a trip to Altlanta, 
Ga., and did not return home for about two mreeks and not until after the 
fire and destruction of the property; that after his return he formarded 
the premium to the home office, notified them of the loss, and retained 
the policy in his office until it was called for by the attorney of the plain- 
tiff, 11-hen he delirered the policy to said attorney. 

The plaintiff further shom~ed that, not long after the fire, one Catlin, 
an adjuster of defendant, went to the place of the fire, examined the 
same, and took some measurenients, and that Noore, the mortgagor, at 
that time told him that the mill had been running at  night; that after 
this, said Catlin, at the request of the plaintiff's attorney and as a per- 
sonal fa i~or  to him, furnished him blanks upon which he made out the 
proofs of loss; that Cowles, witness for plaintiff, testified that he held 
the policy from the time he made it ont until he delirered it to Caldwell 
as the agent of defendant. The plaintiff here rested the case. 

The defendant offered no eridence, and contendrd that the plaintiff 
had not made out a case entitling him to recorer, and the court being of 
opinion with the defendant, the plaintiff submitted to a judgment of 
nonsuit and appealed. 

There were s e ~ e r a l  questions discussed on tlie argument-the irregu- 
larity of issuing without a formal applicatioll ; whether the policy should 
not h a ~ ~ e  been issued to the plaintiff and not to Moore for his benefit; 
and as to what effect the application made by 1IIoore, after the fire, had 
upon the matter. I t  m7as also contended by the plaintiff that the plaintiff 

had neTer seen the policy, nor had he been informed as to its con- 
(293) ditions and mas not bound by them. I t  was also contended that 

tlie violation of the stipulations ~ 1 - a ~  by Moore, the mortgagor, 
and that plaintiff was not affected by lThat he did. But conceding there 
had been a breach of conditions sufficient to ~ i t i a t e  the policy, it was 
contended by plaintiff that this objection had been waired by defendant. 
The plaintiff claimed that the fact that defendant's agent procured 
Moore to make a formal application for the policy after the fire, the fact 
that the agent held the policy at the time of the fire and had i t  in his 
possession at the time he forwarded the premium and notified the com- 
pany of the destruction of the property by the fire; the acceptance by 
the company of the premium; the fact that Catlin furnished blanks to 
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make out proofs of loss after Moore had informed him that the mill ran 
a t  night, amounted to a waiver, and that defendant is liable. 

Waiving all irregularities mentioned as to the issuance of the policy, 
we must still hold that running the mill day and night was a violation 
of the terms of the contract that vitiates the policy, and the defendant is 

A " ,  

not liable unless i t  has waived this defense. 
This condition is not an irregularity. I t  is not a mere technicality. 

I t  is substantial, the risk being greater to run night and day, and the 
premium required is nearly twice as much. 

I t  remains to see if the defendant has waived this defense, and it seems 
to us that it has not. 

The fact that the agent, Cowles, got Moore, the mortgagor, to make a 
formal application for the policy has nothing to do with it. The 
had been issued and the ~remiurn  paid weeks before this application was 
made, and no policy was ever issued on that application. fVeZson v. Ircs. 
Go., 120 N. C., 302. I t  is a mistake of fact that the premium was paid 
to and accepted by the company after i t  had information that the 
mill was being run at  night. I t  may be, though it does not dis- (294) 
tinctly appear, that the agent, Cowles, forwarded the premium to 
the home company after Moore told Catlin that the mill was run at 
night. But the money was paid by the plaintiff and received by the 
company when the agent, Codes,  received it and issued the policy. 
Besides, there is no evidence showing that Catlin, who, it seems, was sent 
there as an adjuster, was s ~ w h  an agent that knowledge to him would 
affect the company; and without seeing how the defendant was affected 
by what Moore said to Catlin, i t  must be supposed that the defendant 
believed that plaintiff had not violated the terms of the contract when it 
got the money from Cowles; but whether i t  did not, it had already 
received the money when i t  was paid to Cowles. This $45 paid to 
Cowles on 14 November was not his money, and the fact that he for- 
warded i t  to the home office can make no difference, so fa r  as defend- 
ant's liability is concerned. 

I t  is probable that it would have been different if the premium had 
not been paid to Cowles until after the fire and had been received by 
him with full knowledge of the fact that the mill was running both day 
and night. 2 Beach Ins., secs. 757 and 758. 

The fact that the plaintiff had not seen the can make no differ- 
ence. He  knew that $45 would only pay for a day policy on $1,500 
insurance. Besides, Cowles testified that he held the policy as the agent 
of the plaintiff from the time he filled it out until he delivered i t  to 
plaintiff's attorney. This is the most favorable construction of the 
transaction for the plaintiff; for if i t  be said the policy was not issued 
until it was delivered to plaintiff's attorney, i t  then follom~s as a fact that 



I N  T H E  SUPREME COURT. [I21 

plaintiff had no policy at  the' time of the fire. But plaintiff cannot 
claim the benefits of the policy and repudiate that that is against him, 

in the absence of any allegations of fraud or deception. A palpa- 
(295) ble violation of the terms of the policy being shown, by which the 

same is vitiated, and plaintiff having failed to show that defend- 
ant has waived its right to this defense, the judgment must be 

Affirmed. 

Cited: Horton v. In,s. Co., 122 N. C., 505; Strause v. Ins. Co., 126 
N. C., 65; Weddington v. Ins. Co., 141 N.  C., 243. 

BOARD O F  CO&!IMISSIONERS O F  McDOWELL COUNTY v. BOARD O F  
COMMISSIONERS O F  FORSYTH COUNTY. 

Pau.pers-Settlement-Liability of County for Support. 

1. The liability of a county for the support of a pauper is determined by his 
"legal settlement," which is acquired by one year's continuous residence in 
the county, and continues until a new one is acquired. 

2. Where a pauper, temporarily absent from the county where he has a "legal 
settlement," is so disabled as to require immediate medical services, and is 
furnished by the authorities of another county with such attention and 
board, the latter is entitled to recover the expenses thereof from the 
county where the pauper has his settlement. 

ACTION tried before Greene, J., at February Term, 1897, of FORSYTH. 
His  Honor, by consent, found the facts (which are substantially stated 

in the opinion), and from the judgment rendered thereon for the defend- 
ant the plaintiff appealed. 

Jones & Patterson for plaintiff. 
Glenn & Jfanly for defendant. 

FAIRCLOTH, C. J. By consent of the parties, the facts were found by 
his Honor, and are as follows: 

(296) One Beck was born and reared and had always lived in thc 
defendant county, except for short periods, when he went off to 

work temporarily, and had made a crop in  that county the sumrncr 
before he was hurt, and had neve? been a county charge. I n  the fall of 
the same year he worked a while in Buncombe County and then went to 
the plaintiff county, where he was hurt by a train so badly that i t  would 
have been dangerous to remove him to the poor-house. Neither he nor  
his mother nor sister had any property. 
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The chairman of the plaintiff board of commissioners procured a 
physician and board and nursing at  a private house for Beck until he 
was able to be removed, when the plaintiff board ordered him to be car- 

liable, and rendered judgment against the plaintiff for costs of the 
action. The law regvlating this matter is purely statutory. Code, secs. 
3544 and 3545. The legal settlement of the pauper determines the lia- 
bility i n  such cases, which settlement is acquired by one year's continu- 
ous residence, and continues until lost by acquiring a new one. The 
question was considered and decided by this Court in Comrs. 71. Comrs., 
101 N. C., 520. 

Upon the principle of that case, the plaintiff in  this case is entitled to 
recover on the record before us. 

Reversed. 

(297) 
NANCY E. SIMS, BY HER GUARDIAN, W. R. SPRIXKLE, v. W. M. SIMS. 

Action for Divorce-Lunatic-Void Marriage-Guardian of Lunatic- 
Removal -- Right of Guardian of Lunatic to Maintain Action for 
Divorce-Confirmation of Report in Inquisition, of Lunucy. 

1. A marriage with a declared lunatic is absolutely void ab i n i t i o .  

2. A marriage, void on account of lunacy, cannot be cured by cohabitation 
after restoration. Being a nullity, such marriage could only be remedied 
by proceedings to set aside the inquisition of lunacy, for fraud, or other 
good ground, or by a new marriage. 

3. Action for divorce may be maintained by a guardian of a lunatic in the name 
of his ward. 

4. The appointment of a guardian for a lunatic is valid until the proceedings 
and orders under the inquisition are reversed. 

5. Ea p a r t e  proceedings to have a lunatic declared sane, brought without serv- 
ice of notice upon the guardian of such lunatic, are a nullity, as well as an 
order made in such proceedings removing the guardian without notice. 
(Section 217 (3)  of the Code.) 

6. The report of a jury in an inquisition of lunacy need not be formally "con- 
firmed" by the Clerk of the Superior Court, the statute only requiring it to 
be "filed and recorded." 

ACTION for divorce, brought by Nancy E .  Sims, by her guardian, 
W. R. Sprinkle, against W. M. Sims, tried before Starbuck, J., and a 
jury, at  Fall  Term, 1897, of WILKES. 
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ried to Forsyth County, which was done. The accounts of the doctor 
and landlord and the railroad ticket were audited by the plaintiff, and 
their treasurer, under their order, paid the same. 

Upon these facts his Honor held that the defendant county was not 
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The action is entitled "Nancy E. Sims, by her guardian, W. R. Sprin- 
kle, v.  W. M. Sims." On the trial the following issues were submitted: 

1. I s  the action b r o ~ ~ g h t  in the name of the proper party, to-wit, 
W. R. Sprinkle, guardian ? 

2. Did Nancy E. Sims have sufficient mental capacity to enter into 
marriage contract with W. M. Sims on 14 November, 1893 2 

(298) On 2 October, 1893, a proceeding was begun to inquire into the 
mental condition of Nancy E. Sims, who at that time was Nancy 

E. Sprinkle. Accordingly, a jury was summoned, who found and re- 
ported her to be incompetent, for want of understanding, to manage her 
business affairs, and subsequently the application of W. R. Sprinkle to 
be appointed her guardian was granted and he was accordingly appointed 
by the Clerk of the Superior Court in March, 1895. Thereafter, in 
August, 1895, under an order of the Clerk of the Superior Court, in a 
proceeding for that purpose, a jury found that Nancy Sims was sane 
and competent to transact the ordinary business affairs of life, and upon 
the coming in of the report i t  was adjudged "That the report of the said 
jury be and the same is hereby in all things confirmed and approved by 
the court; and the court doth declare her, the said Nancy E. Sims, to be 
of sane mind and competent to attend to the ordinary business affairs of 
life, and doth further order that William Sprinkle be removed from his 
said office as guardian of her personal property and turn over the same 
to her or her duly authorized agent, and that he at once report to this 
court the condition of the estate and the manner in which he has carried 
out this judgment; that notice issue to said former guardian informing 
him of his removal," etc. I t  is admitted that Sprinkle was not a party 
to, and had no notice of said petition of W. M. Sims to remove him as 
guardian. I t  was admitted that Sprinkle had filed no report as guardian 
u p  to the time of this trial. After hearing the evidence, his Honor 
decided that Sprinkle, as guardian, had the right to bring this action, 
and answered the first issue "Yes." Defendant excepted. The plaintiff 
introduced evidence in support of his contention on the second issue, the 
defendant offered no evidence, and the jury answered the issue ''NO." 

Defendant moved for a new trial, for error in holding that the 
(299) action properly brought by Sprinkle as guardian. Motion 

overruled. Defendant excepted. 
Judgment was thereupon rendered, dissolving the marriage, and de- 

fendant appealed. 

Glenn & ManZzj for p l a i n t i f .  
W.  TY. Barber  f o r  defendan,t .  

CLARK, J.  On 11 November, 1893, Nancy E. Sims, under appropri- 
ate proceedings, begun some time previous, was duly found by the jruy 
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to be mentally imbecile. The jury in the present case find that the 
alleged marriage with the defendant took place on 14 Xovember, 1893. 
Such marriage is absolutely void ab initio and can be at  any time so 
declared by the courts. Crump v.  Morgan, 38 N. C., 91, which has been 
often cited and approved (Womack's Digest, No. 2005), and of late 
years in Webber v. Webber, 79 N. C., at  p. 576, and Baity v. Cranfill, 
91 N. C., a t  p. 298. The power of the courts to declare marriages a 
nullity for incapacity of one of the parties, though not an  adjudged 
lunatic at  the time of the marriage, is also held in Johnson v. Kincade, 
37 N. C., 470; Setzer v. Setzer, 97 N. C., 252; Lea v. Lea, 104 N. C., 
603. This might be done even after the death of the parties (Gathimgs 
v. Williams, 27 N. C., 487), though issue could not be bastardized, but 
i t  must be done in  direct proceeding, as in this case, and not inciden- 
tally. Williamson v. Williams, 56 N. C., 446. Such action is for 
divorce (Lea v. Lea, supra), and all actions for a lunatic can be brought 
either in the name of the guardian or in the name of the lunatic by the 
guardian. Crump v. Morgan, supra; Shaw, Guardian, v. Burney, 36 
W. C., 148. 

W. L. Sprinkle, son of Nancy E. Sims, was duly appointed her guard- 
ian after the aforesaid inquisition of lunacy, and such proceeding and 
orders are "valid until reversed or superseded." Bethea v. McLennon, 
23 N. C., 523. The ex-parte proceedings brought by the husband 
in  1895 to have the wife declared sane were without any notice (300) 
or service upon the guardian, to whom the law had confided the 
protection of her rights, and hence were a nullity [Code, sec. 217 (3)], 
as was also the subsequent order, founded thereon, removing him without 
notice. Indeed, the marriage a t  the time of a legally declared lunacy, 
being a nullity, could only have been remedied by proceedings to set 
aside the inquisition of lunacy for fraud or other good ground, or by a 
new marriage, if the lunatic is since found to be restored. The void 
marriage on account of lunacy could not be cured merely by cohabitation 
after restoration. Marriages entered into by parties under the legal age, 
however, being not void, but voidable, can be validated by cohabitation 
after arrival at  the marriageable age. X. v. Parker, 106 N. C., 711; 
Koonce v. Wallace, 52 N. C., 194. 

His  Honor correctly adjudged that W. R. Sprinkle was autholized to 
bring this action. There is no other exception. As to the argument that 
the record does not affirmatively show that the report of the jury had 
been "received and confirmed," i t  is not required. The Code, see. 1670, 
only requires the clerk to "file and record7' it. But if it had been a case 
in which the court was empowered to confirm the report, as the clerk 
acted on i t  by appointing the guardian, the confirmation would have 
been presumed, in the absence of evidence to the contrary, on the maxim, 
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Omnia presumuntur rite acta. T h e  j u r y  found,  fur ther ,  t h a t  N a n c y  E. 
S i m s  did no t  have mental  capacity to  enter  into t h e  marr iage with the  
defendant  on  1 4  November, 1893, but th i s  was unnecessary, as  the  mar -  
r iage w i t h  a declared lunat ic  was  ipso facto roid.  Crump 2). Morgan, 
supra. 

Affirmed. 

Cited: In re Denny, 150 N.  C., 423;  Taylor v. White ,  160 N.  C., 4 1 ;  
Watters v. Watters, 168 N.  C., 413. 

(301)  
MARGARET COLEY, ADMX. OF J. P. COLEP,  v. CITY O F  STATESVILLE. 

Action for Damages-Issues-Municipality-Negligence-Arrest of In -  
toxicated Person Without Warrant-Imprisonment-lnjury to Per- 
son'- Prison House, Construction and Condition of - Liability of . 

Town-Proximate Cause-Instructions; 

1. When the issues submitted on a trial are  such a s  to enable the parties to 
present every phase of the controversy, no objection can be sustained, 
either for those submitted or for refusing to submit other or different 
issues. 

2. When the ordinances of a municipality authorize the arrest by its police- 
men, without warrant. of intoxicated persons on the street, and suitable 
policemen have been appointed, the city incurs no liability for the arrest 
and confinement of such persons until fit for trial or sober enough to 
give bail. 

3. A municipality is required to exercise ordinary care in procuring necessa- 
ries for prisoners and supervising its subordinates, and is liable only for 
failure to properly construct the prison or to furnish i t  so a s  to afford 
reasonable comfort and protection from suffering and injuries to health. 

4. A municipality is not liable in damages for the negligence or mistake of its 
policemen m-ho arrest, without warrant, persons engaged in violating its 
ordinances. 

5. If a municipality has provided for prisoners arrested for violation of i ts  
ordinances a prison-house reasonably comfortable, and supplied to those 
in  charge of i t  those things reasonably essential to prevent bodily suffer- 
ing and disease, it is  not liable for injuries resulting to  a prisoner from 
the negligence of policemen or keeper of the prison in failing to make use 
of the means and appliances so furnished, unless the municipal authori- 
ties had, after notice of such negligence, failed to remedy or prevent the 
same. 

6. On the trial of an action against a city for damages for the death of a per- 
son lawfully arrested and confined in a city prison, alleged to have re- 
sulted from defects in the construction or equipment of the prison, the 
jury were properly instructed that  the burden was upon the plaintiff to 
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show that  the proximate cause of the death was the fault of the city in 
failing and neglecting to properly construct and provide a suitable prison, 
and that. if the condition of the prison did not cause or accelerate the 
death, then the plaintiff could not recover. 

7. On the trial of a n  action against a city for damages for the death, in i ts  
prison, of a person who had been lawfully arrested and imprisoned for 
intoxication until he should become sober enough to stand trial or get 
bail, i t  was not error to instruct the jury that  if they should find from 

the evidence that  the deceased had heart or kidney disease or other 
malaay, and that  such disease alone, or such disease and excessive drink- 
ing of intoxicants combined, proximately caused the death, then they 
should find that  such death was not occasioned by the neglect of the city 
to  provide a suitable prison for the health and comfort of prisoners. 

8. I n  the'trial of a n  action for damages for injuries resulting in  the death of 
plaintiff's intestate through alleged negligence of defendant, the true 
measure of damages is the present value of the net income of the de- 

creased, to be ascertained by deducting the cost of his living and expendi- 
tures from his gross income, based upon his life expectancy, and in such 
calculation i t  is  proper for the jury to consider the health and habits of 
the deceased a t  the time of his death. 

9. The mortuary tables contained in section 1352 of the Code, being the pro- 

visions of a public act, are  competent without being specially put in evi- 
dence on a trial of a n  issue a s  to the quantum of damages for injuries 
resulting in  the death of plaintiff's intestate. 

10. The knowledge of a chief of police of a city concerning the defective con- 
struction or equipment of its prison is not such notice a s  will make the 
city liable for injuries resulting from such defects, unless such knowledge 
has been communicated to the authorities, or unless the authorities had 
failed and neglected to inspect the prison. 

11. I n  the trial of a n  action for damages for an injury resulting from the 
alleged negligence of defendant it  was not error to instruct the jury as  
to the proximate cause of the injury that  "The first requisite of a proxi- 
mate cause is  the doing or omitting to do an act which a man of ordinary 
prudence could foresee might naturally or probably produce the injury 
complained of, and the second requisite is that snch act or omission did 
actually cause the injury." 

12. I n  the trial of a n  action for damages for the death of a person confined in 
the prison-house of defendant corporation and resulting from the alleged 
negligence of defendant, a n  instruction that, "Before plaintiff can recover, 
the jury must find that  the death of the deceased was caused by the 
defective construction of said prison and its unn-holesome condition," is  
not inconsistent with another instruction that  defendant would be liahle 
"if the jury should find that the structure or conditions of the prison 
caused or accelerated the death of deceased." 

ACTION f o r  damages, t r ied a t  August Term, 1897, of IREDELL, (303) 
before Goble, J., a n d  a jury. 

T h e  plaintiff tendered the following issues : 
239 
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1. "Was the death of the plaintiff's intestate caused or accelerated by 
the unwholesome condition of the prison of the city of Statesville, occa- 
sioned b~ the negligence of the said city to provide a prison suitable for 
the health and comfort of the prisoners 1" 

2. "What damage, if any, has the plaintiff sustained thereby ?" 
I n  lieu of these issues the court submitted the following issues : 
1. ('Was the death of the plaintiff's intestate due to the negligence of 

defendant, as alleged in the complaint 8" 
2. "What damage, if any, has the plaintiff sustained thereby 8" 
Plaintiff excepted, because the court failed to submit her first issue in 

terms as above set forth, and the plaintiff excepted to the first issue sub- 
mitted by the court, as above set out. 

The defendant prayed for the instructions following, which were given, 
with modifications, and as modified are as follows : 

1. "The defendant is not answerable in  damages for arrests made 
by policemen for 1-iolations of the ordinances of the town and for the 
lawful commitment to prison, made under such ariests; and if you find, 
therefore, that J. P. Coley, the intestate of the plaintiff, was upon the 
streets or in a public place in the town on the erening of 12  June in an 
intoxicated condition or in such condition that to all appearances he 

seemed to be intoxicated, and the town police, h a ~ i n g  their atten- 
(304) tion called to his conditio~, thereupon took the deceased into cus- 

tody and carried him to the calaboose to detain him until sober 
enough to be taken before the mayor and discharged according to law, 
and the said Coley was allowed to remain in  the calaboose for this pur- 
pose, and while thus confined died in the calaboose, the defendant in this 
case is not liable in damages to the plaintiff, except and unless his death 
was caused by the condition and defective construction of the calaboose 
itself. 

2. "When the defendant town, through its policemen, causes the arrest 
of persons engaged in violating its ordinances, the town is discharging a 
governmental function, a duty and powes conferred on it by its charter, 
and in this respect acts in  the same way that the State acts through and 
by i.ts sheriff when he makes arrests for violation of the State laws; and 
in the discharge of these duties and obligations by the town i t  does not 
incur any liability for damages for the negligence or mistake of its 
policemen. 

3. "If the jury find that J. P. Coley was drunk, openly and publicly, 
in the town, on 12 June, or to all appearances mas publicly in  a drunken 
condition, i t  was the duty of the policemen to arrest him, remove him 
from public view, and confine him in the city prison until sober, and 
then carry him before the mayor to answer the charge, and it was not 
necessary for the poIiceman to hare secured a warrant before he made 
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the arrest and took said Coley into custody; and for making the arrest 
under such circumstances the defendant is not answerable in damages, 
and the defendant would not be liable to the plaintiff in damages in  this 
case on account of the arrest, even if the policemen had gone to the 
extent of using violence in  making the arrest, or had been careless and 
negligent in  making the arrest and putting the said Colky in prison. 

4. "In order for the plaintiff to maintain her action in this case, i t  is 
necessary for her to show to the jury by a greater weight of the evidence 
that the proximate cause of the death of her husband was the fault 
of the town in failing and neglecting to properly construct and (305) 
provide for the town a suitable and necessary calaboose, station- 
house, or prison, and that, owing to such failure on the part of the town, 
the confinement of her husband in the said town prison was the direct 
and proximate cause of his death; in other words, that the death of the 
said Coley would not have happened at the time it did but for the fact 
that he was put in the town prison, which, from its condition and defec- 
tive construction by the town, its want of ventilation, produced the death 
of plaintiff's intestate. I f  you find the condition of the prison did not 
cause or accelerate the death of Mr. Coley, you will answer the first 
issue (NO.' 

5. ( i B ~ ~ t  if you find that the defendant town had built a reasonably 
comfortable police prison for the purposes for which said prison is  , 

intended, and supplied and furnished to those who had immediate charge 
of i t  those things that were reasonably essential to prerent bodily suffer- 
ing on the part of prisoners while confined therein from excessive cold 
or heat, or hunger, and to reasonably protect their health; and you fur- 
ther find that plaintiff's husband was confined therein by the police of 
the town, for the reason that they honestly thought that he was drunk, 
the plaintiff's action in this case will not lie, and she cannot recover, and 
you will respond to the first issue .'No.' 

6. "If the aldermen of the town had provided a police prison as above 
describedLthat is, one whose structure and superintendence was such as 
to secure the health and comfort of the prisoners, and you find that J. P. 
Coley had been placed in the said prison by the policenlen of the town, 
and that the police had failed, forgotten, or neglected to make use of the 
means and appliances furnished in the said prison for the reasonable 
comfort of the said Coley while confined therein, as, for instance, if they 
had failed to open all the doors and all the windows in such wag 
a s  to gire good ventilation, in such case the town would not be (306) 
liable in damages to the plaintiff for this forgetfulness or careless- 
ness of its policemen, unless this carelessness had been made known to  
the authorities of the town, and they had had notice to prevent the same ; 
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and if you find the facts as above stated, the response to the first issue 
will be 'KO.' 

"The doctrine is, that while the town must provide a suitable police 
station in  which to confine prisoners, and exercise reasonable prudence 
in  selecting suitable men to look after the prison and prisoners confined 
in  it, neither thi: board of aldermen nor the town is responsible further 
than this; and the default, if there were any, in  the policemen of the 
town would not make the town liable for the default of the said police- 
men. 

'7. "If the jury find from the evidence that the said Coley had some 
disease of the heart and indulged on the evening of the 12th too freely 
in  the use of spirituous liquors, and thereby caused his own death, and 
that such disease and use of spirituous liquor was the proximate cause 
of his death, the plaintiff cannot recover, and the jury will respond to 
the first issue 'No.' 

8. "If the jury believe from the evidence that J. P. Coley was diseased 
i n  his kidneys and had some heart trouble, and that on the evening of 
the 12th he became intoxicated, and thereby brought on syncope, or 
coma, as testified to by the physicians, and that this excessive drinking 
was the proximate cause of his death, the jury will answer the first 
issue 'NO.' 

9. "If the jury find that the death of the said Coley was caused by 
. some fatal malady or disease, and that he would have died in  one place 

as well as another, and that he did die from said disease as the proxi- 
mate cause of death, the jury will answer all the issues in favor 

(307) of the defendant; and if the jury find that his death was caused 
by a disease and by his own acts, to-wit, excessive drinking, com- 

bined, and that such disease and excessive drinking was the proximate 
cause of his death, they will answer all the issues in favor of the de- 
fendant. 

10. "If you find the facts to be, from the evidence, that the police of 
the defendant town arrested Mr. Coley in an apparently intoxicated con- 
dition on 12 June, and placed him in the police prison between 6 and 7 
o'clock in  the evening, and that the police prison in  which he was placed 
was a room 7 feet wide, 9 feet long and 8 feet high, and that the door of 
the said prison room was a lattice door, with 240 openings in  i t  and 32 
inches wide and 78 inches high, and that the said lattice door communi- 
cated with a hallway which was 6 feet wide, 9 feet long and 8 feet high, 
and that a t  the east end of this hallway there was another lattice door 
3 feet wide and 6 feet high, communicating with the outside air, and 
that there was another door' at  the west end of the said hall, which was 
left standing open, 32 inches wide and 6 feet high, opening into the 
mayor's office, adjacent, 20 feet by 24 feet in  size; and should further 
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find that there was a window at the north and south sides of this mayor's 
office, left open at the time the prisoner was placed in the said cell, which 
communicate with the outside air, and that about the hour of 10 o'clock 
of that same evening said Coley was found dead in the said prison ; and 
if these are all the facts, and the only facts, the jury find as to the con- 
struction and superintendence of the said prison, then these are not facts, 
if so found, which will fix the defendant with liability, and in this state 
of the case you are instructed to answer the first issue 'No.' 

12. "On the question of damages, snbmitted in the second issue, if you 
find the first issue 'Yes,' then you are instructed, in that event only, that 
the measure of damages in this case is the present value of the net 
income of the deceased, which you would ascertain by deducting (308) 
the cost of living and expenditures of the deceased from his gross 
income; and the jury cannot allow more than the present value of accu- 
mulation arising from such net income, based upon the expectancy of 
life. In  considering this question of what a man's life is worth, his 
habits, whether a sober or drinking man; his health, whether diseased 
and likely to die soon, or sound and in robust health, are matters which 
it is the duty of the jury to consider. 

13. "You are instructed that there is no evidence offered by plaintiff 
in this case as to the life expectancy of plaintiff's intestate, except the 
age of the deceased and the condition of his health; but the jury have a 
right to consider the expectation of life as stated in the mortuary table 
in the Code, if the plaintiff has shown the age of her intestate at the 
time of his death. The plaintiff contends that her intestate's age was 
41 years, and the court instructs the jury that the table in the Code 
states that the expectation of a man 41 years old is 27.5 years. 

14. "The burden is upon the plaintiff in this case to sustain both of 
the issues by a preponderance of the proof, and if she fails to do so, or if 
the evidence is evenly balanced in your minds as to whether the defend- 
ant was guilty of any negligence or not, she cannot recover, and you will 
answer the issues for the defendant." 

T o  the above special instructions, given at the request of the defend- 
ant, the plaintiff excepted. 

The plaintiff asked the court for special instructions Nos. I, 2. 3, and 
4, and the court, gare Nos. 1, 2, and 3, with modifications, which were 
embraced in the instructions, Nos. I, 2, and 3 following, but declined the 
fourth instruction, which is also set forth below: 

"1. If the jury find that the cell in which the plaintiff's intestate was 
confined was defective in its construction, so that the prisoner's 
health or comfort, for want of such ventilation as would secure to (309) 
the prisoner pure atmosphere or protect him from noxious air and 
oppressive heat, and the plaintiff's intestate's death was accelerated 
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thereby, the plaintiff is entitled to have the jury answer the first issue 
' 'Yes,' whether the authorities of the city had notice of its defective con- 

struction or not. They are bound in  law to have that knowledge. 
2. "That if the jury shall find that privies were located within 12, 16, 

and 18 feet of the cell where the intestate was confined, for the period of 
ten years, then the defendant had notice of their existence; and if the  
jury find further that the atmosphere in the cell was rendered unwhole- 
some, so that the prisoner was forced to inhale the noxious substances in  
said atmosphere eminating from said privies, and that this accelerated 
his death, then the plaintiff is entitled to have the jury answer the first 
issue 'Yes.' 

3. "The Constitution and laws of North Carolina provide that persons 
confined in any public prison shall have a clean place, comfortable bed- 
ding, as the season or other circuqstances may require; wholesome food, 
drink, and necessary attendance. I f  the jury find from the evidence in  
this case that there was no water-closet, no buckets or other means pro- 
vided into which excrement from the prisoners could have been placed, 
and the prisoner thereby protected from inhaling the noxious substances 
emanating therefrom; and further find that this state of things had 
existed for a considerable length of time, for many months, when i t  
ought to have been discovered in the exercise of ordinary care, the town 
authorities would be presumed to have had notice; and if the jury fur- 
ther find that the intestate was laid on the floor, as described by the  . 

defendant's witnesses, and permitted to remain there for t h e  
(310) period of three hours, or more, without any attendance whatever, 

that this was not a performance of the duties required by law; 
and if the intestate's death was caused or accelerated thereby, then the. 
plaintiff is entitled to have the jury answer the first issue 'Yes.' 

4. "The intestate having been placed in said cell by one of the police- 
men of the defendant,assisted by its chief of police,the defendant thereby 
had notice of the condition of said cell, as notice to the chief of police 
was notice to the defendant, upon the principle that notice to the agent 
is notice to the principal." 

This fourth instruction the court declined to give, and the plaintiff 
excepted. 

The court also gave the following general instructions to the jury, 
which, together with the special instructions above set out, were all the 
instructions given to the jury : 

"The first issue submitted to the jury is, 'Was the death of plaintiff's 
intestate caused by the negligence of the defendant, as alleged in the 
complaint 2' The plaintiff contends that i t  was. She contends that i t  
was the duty of the authorities of the defendant city to see that the 
strncture and superintendence of the city prison secured the health and 
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comfort of the prisoners, and that in this case they did not do that. She 
contends that the prison in  which her intestate was confined was a very 
small cell, 6 feet 9 inches wide by 9 feet long and 7 feet high; that there 
was no window or opening to the same, except the door, which was closed 
by an iron lattice door with apertures about 2 inches square; that this 
door opened into a narrow passway leading from the. rear door of the 
mayor's office to the back d o h ,  about 7 feet from the door of the cell, 
and that there was no opening into this passway, except the door into the 
mayor's office and the back door of the house; that the cell was not prop- 
erly cleansed; that i t  was filthy, and that on account of the improper 
structure and superintendence of the said prison and the filthy 
condition of the same, and the want of proper ventilation, the air (311) 
therein was noxious and unwholesome, and caused o r  accelerated 
the death of the plaintiff's intestate, and that the defendant city was 
negligent, and that the jury should so find. 

"The defendant, on the other hand, contends that the structure and 
superintendence of its prison was of such a nature as to secure the health 
and comfort of its prisoners; that i t  was properly cleansed; that there 
was an abundance of fresh air and ventilation; and it further contends 
that the death of the plaintiff's intestate was neither caused nor accel- 
erated by any noxious air or unwholesome condition of the prison of the 
defendant city, but it contends that the intestate's death was solely due 
to the physical condition which he was i n ;  that one of his kidneys was 
diseased, there was some trouble about his heart, and that he was suffer- 
ing from urea in his blood, and that he was under the influence of alco- 
holic stimulants; that coma or depression resulted, and heart failure and 
death, and that the structure and the condition of the prison had nothing 
to do with it. 

"The jury are instructed that the burden is upon the plaintiff to prove 
by a greater weight of evidence that the death of her intestate was caused 
by the negligence of the defendant. 

"Before the plaintiff can recover, the plaintiff must show that the 
proximate cause of her intestate's death was the negligence of the de- 
fendant. This first requisite of a proximate cause is the doing or omit- 
ting to do an act which a man of ordinary prudence could foresee might 
naturally or probably produce the injury complained of, and the second 
requisite is that such act or omission did actually cause the injury. 

"If the jury answer the first issue 'No,' they need not answer the 
second issue; this would put an end to the case. I f  they answer 
the first issue 'Yes,' then they will proceed to answer the second (312) 
issue, as to the amount of damages. 

"It was the duty of the defendant city to see that the structure and 
superintendence of its prison secured the health and comfort of the pris- 
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oners-that is, to see that the structure and superintendence of its prison 
was such as to secure the health and comfort of its prisoners. 

"Cities or towns, in the exercise of the judicial, discretionary, or leg- 
islative authority conferred by their charters, or in discharging a duty 
imposed solely for the benefit of the public, incur no liability for the 
negligence of their officers, unless some statute subjects the corporation - - 

to pecuniary responsibility for such negligence. They are not responsi- 
ble for unlawful arrests by police officers; but if they provide a place of 
imprisonment which is so badly constructed that a prisoner cannot be 
reasonably comfortable therein, they are bound to have knowledge of 
such improper construction, and if injury results therefrom, they are 
resaonsible. 

L C  By the word 'superintendence' the law imposes upon governing of- 

ficials or municipal corporations the duty of exercising ordinary care 
in procuring articles essential to the health and comfort of the prisoners 
and of overlookinp: their subordinates in immediate control of the pris- - 
oners, so far at least as to replenish the supply of necessary articles 
when notified that they are needed, and of employing such agents and 
appropriating such money as may be necessary to keep the prison in 
such condition as to secure the comfort and health of the inmates. 

"If the jury in this case find from the evidence that the prison cell in 
which the plaintiff's intestate was confined when he died was 7 feet wide, 
9 feet long, 8 feet high ; that it had no opening into it through which air 
could pass, except an iron lattice door in which the apertures were 2% 

inches square, opening into a passageway 6 feet wide, 9 feet long 
(313) and 8 feet high, leading from a door in the mayor's office, in 

which there were two windows to a door opening on a back lot, 
and that about or near said lot there were two or three privies which had 
been there for ten years, and that the said privies were 12, 16, and 18 
feet from the said prison cell; and if the jury further find that, on 
account of such construction of said prison. there was insufficient venti- 
lation and noxious and unwholesome air within said prison, and that 
such unwholesome or noxious condition of said prison caused or acceler- 
ated the death of the plaintiff's intestate, the jury will answer the first 
issue 'Yes'; and the jury, in considering the structure of the prison, 
have a right to take into consideration the location of said prison. If 
the structure and superintendence of the prison in question was such 
that the air therein was not unwholesome and noxious and was such as 
to secure td the plaintiff's intestate confined therein a reasonable degree 
of comfort and such as to protect him from such actual bodily suffering 
as would injure his health, then the defendant had performed its duty 
as to the structure and superintendence of the prison, and the jury will 
answer the first issue 'No.' 
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"If the plaintiff has failed to show that the structure and superin- 
tendence of the said prison was such as not to secure the health and com- 
fort of the plaintiff's intestate confined therein, the jury will answer the 
first issue 'No.' 

"If the death of the plaintiff's intestate was not caused or accelerated 
by the defendant's failure of duty as to the structure and superintend- 
ence of the said prison, but was caused by the said intestate's physical 
condition, then the jury will answer the first issue 'No.' 

" I f  the jury come to answer the second issue, as to damages, the rule 
by which this estimate is to be made is 'the reasonable expectation of 
pecuniary advantage from the continuance of the life of the 
deceased.' As a basis on which to enable the jury to make their (314) 
calculation or estimate, i t  is competent for them to consider, as 
shown from the evidence the age of the deceased and his prospect of life, 
his habits and character, his industry and skill, the means he had to 
facilitate the making of money, the business he was employed in, and in 
this way to fix upon the net income which might be reasonably expected 
if death had not ensued, and thus get a t  the pecuniary worth of the 
intestate to his family. 

",4nd the jury will ascertain the present value, based upon the expec- 
tancy of life, of the accum~llation arising from the net income ascer- 
tained by deducting the cost of living and the expenditures from the 
gross income, and give this sum as their answer to the second issue. 

"The plaintiff contends that her intestate was 41 years old when he 
died, and according to the mortuary table the expectancy of a man 41 
years old is 27.5 years; but the defendant contends that the condition of 
the plaintiff's intestate was such that he could not have lived; that 
under the most favorable circumstances he could not have lived long. 
The jury will determine from the evidence, if they come to answer the 
second issue, what in  their judgment was the expectancy of life of the 
plaintiff's intestate. 

"If the jury find that the plaintiff is not entitled to recover any dam- 
ages, they will answer the second issue 'Nothing.' " . 

The jury answered the first issue in  favor of the defendant. 
The plaintiff moved for a new trial, upon the following grounds: 
1. "For that the court erred in not submitting plaintiff's first issue, 

tendered as above set forth, and in submitting in lieu thereof the first 
issue as above set forth. 

2. "For that the court erred in charging the jury as requested by the 
defendant, as set out above. 

3. "For that the court erred in  failing to give instruction No. 4 (315) 
asked for by the plaintiff. 

4. "For that the court erred in its' charge, as set forth above, in what 
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i t  said concerning the proximate cause of intestate's death, and in its 
definition of what is a proximate cause. 

"For that the court erred, in  that, after charging the jury as requested 
by the plaintiff, and in its general charge (all the illstructions given the 
jury are set out above in the case on appeal), that if the jury should find 
that the structure or condition of the prison caused or accelerated the 
death of deceased, that defendant would be liable, and that they should 
answer the first issue submitted to them 'Yes,' thkn, as plaintiff alleges, 
proceeded further to charge the jury, as requested by the defendant in 
paragraphs 1, 4, 8, and 9 of its prayers for instructions, that before the 
plaintiff can recover in this action they must find that the death of the 
deceased was caused by the defective construction of said prison and its 
unwholesome condition, which charge, as plaintiff contends, was incon- 
sistent with the charge already given, in that it failed to present to the 
jury the question whether the construction and condition of said prison 
accelerated the death of the deceased." 

Motion for new trial was overruled, and plaintiff excepted and ap- 
pealed from the judgment rendered for defendant. 

Long  & Long  for defendant .  
No counsel for appellant.  

CLARK. J. The issues submitted were such as enabled the parties to 
present every phase of the contention, and when such is the case no 
objection thereto can be sustained, either for issues submitted or for 
refusing to submit other or different issues. Rit tenhouse v. R. R., 120 
N. C., 544; R i c k s  v. Stanci l l ,  119 N. C., 99; Bradsher  v. Hightower ,  118 

N. C., 399. 
(316) Thirteen special instructions, duly numbered (out of sixteen 

asked), were given at  the request of the appellee. The appellant 
excepted "to the above special instructions, given at  the request of the 
defendant." We cannot agree with the appellee that this exception is 
invalid as a '(broadside" exception. The identical point is passed upon 
in  Witse l l  v. R. R., 120 N. C., 557. The requests to charge being "sepa- 
rately stated and numbered" (Code, sec. 550)) an exception for giving 
them is equally specific and not "broadside," since i t  gives the judge and 
the appellee specific information of each instruetion excepted to, what 
evidence should be sent up to throw light thereon, and what propositions 
of law the appellee should be prepared to discuss on appeal. As that 
opinion states, "This is specific information, which would not be fuller 
if n, separate exception was made ser ia t im  to each instruction given." 

But upon scrutinizing the thirteen instructions excepted to, we find no 
error therein. As to the first instyuction, the charter and ordinances 
authorized the police to arrest the plaintiff's intestate and to hold him 
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till fit for trial or sober enough to give bail. I f  the city appointed suit- 
able police, i t  incurred no liability for their action in  making the arrest 
under the circumstances in  this case. Mofi t t  v .  Asheville, 103 N .  C., 
277, which follows, and cites Hill  v. Charlotte, 72 N. C., 55; X. v .  Hall, 
97 N.  C., 474; 2 Dillon Mun. Corp., secs. 965 and 975. The defendant 
is liable only for failure to properly construct the prison or to so furnish 
i t  as to afford reasonable comfort and protection from suffering and 
injuries to health. Mofitt's case, supra; Shearman & Red. Neg., see. 
139, and note 2. The town is required to exercise ordinary care in  pro- 
curing necessaries for prisoners and supervising its subordinates. Thread- 
gill v. Comrs., 99 N. C., 352. The same authorities sustain the second, 
third, fifth, and sixth prayers for instruction given for defendant, 
as do also Shields v. Durham, 116 N.  C., 394,407; s. c., 118 N. C., (317) 
450. The fourth, seventh, eighth, ninth, tenth, and fourteenth 
prayers of defendant were also properly given. The twelfth instruction 
lays down the rule of damages in  accordance with that in Pickett v. 
R .  R. ,  117 N.  C., 616; and the thirteenth was based upon the mortuary 
tables (Code, sec. 1352)) which, being a public act, was competent with- 
out being put in  evidence. 

The appellant further excepts to the refusal to give the appellant's 
fourth prayer. So far  as i t  was correct, it was given in the appellant's 
first prayer and in the general charge also, and in so far  as i t  asks.the ' court to instruct that notice to the chief of police mas notice to the city 
i t  was counter to Shields v.  Durham, supra, in which case i t  was held 

, that the town was fixed with notice, not because of the knowledge of the 
chief of police, but because he had told some of the govelning body and 
because of the long time the prison had remdined in a bad condition, 
and the failure of the commissioners to have the same inspected by a 
committee of their body. 

The court's definition of proximate cause is supported by ample 
authority. Milwaukee 1' .  Kellogg, 94 U.  S., 469, 475; S. & Red. Neg., 
see. 739; Campbell v. Stillwater, 50 Am. Rep., and cases cited. The 
plaintiff's fifth and last exception.cannot be sustained. There was no 
inconsistency. We concur with the counsel for appellee that his Honor's 
charge was "fair, full and impartial, presenting every just contention of 
the appellant." 

KO error. 

Cited: Will is  v. R. IZ., 122 N.  C., 907; Pretzfelder a.. Ins. Co., 123 
N .  C., 165; Gray 1 1 .  Little, 126 N. C., 388; McIZhenny v. W i l m i n g f o ~ ~ ,  
121 N. C., 149, 152; RatZif u. Ratliff,  131 N. C., 426; Brezuster 11. Eliza- 
beth Ci ty ,  137 N.  C., 395; Poe v. R. R., 141 N. C., 528; Hull  v .  Roxboro, . 
142 N. C., 460; Meta v. Asheville, 150 N.  C., 749; Carrington I.). Green- 
ville, 159 N. C., 635; Nichols 21. Fountain, 165 N.  C., 168. 
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(318) 
S. W. RAINEY v. R. E. HINES ET AL. 

A c t i o n  t o  Recover  Land  - Contract  Relat ing t o  L a n d  -Exchange  o! 
Land-Partial Per formance  of Contract-Remedies-Judgment,  as 
Evidence.  

1. Where parties made a contract for exchange of lands, and one paid "boot 
money" and received dads  from the other, and in order to perfect title to 
the lands so conveyed to him, was compelled to pay off encumbrances 
which the otner party should have discharged: Held, that such party is 
equitably entitled to have a lien for the amount so expended by him 
declared upon the lands which he agreed to convey, but has not yet con- 

. veyed to the ather, and to have such lands sold for the reimbursement of 
the sums so expended. 

2. In cases where it is only sought to prove the existence of contents of a judg- 
ment, i t  is only necessary to produce in evidence a duly authenticated copy 
of the judgment itself, a full copy of the proceedings in which the judg- 
ment was rendered being required only where the judgment is relied upon 
to establish any particular state of facts upon which i t  was based, or as 
matter of estoppel. 

APPEAL from Starbuck ,  J., at August Term, 1897, of FORSYTH. 
The facts appear in the opinion. From a judgment for the plaintiff 

defendants appealed. 

Watson ,  B u x t o n  & W a t s o n  for plaintif f .  
Jones  & Pat terson  for d e f e n d m t s .  

MONTGOMERY, J. On 5 December, 1890, the plaintiff, being the owner 
in fee of a tract of land in  Forsyth County, N. C., known as the Ger- 
manton tract, agreed in writing to exchange the same with L. L. Thomas 
for a piece of Thomas' land, consisting of two contiguous tracts in 
Henry County, Virginia. By  the terms of agreement of exchange the 
plaintiff was to pay to Thomas $2,000 in  addition, partly i n  cash and 

partly in future installments. Each party was to make good and 
(319) sufficient title to the other to the lands exchanged, and each to 

remove all encumbrances from his own property. The plaintiff 
went into possession of the land in  Virginia in January, 1891, and 
Thomas went into possession of the Germanton tract during the same 
month and year. The plaintiff paid to Thomas the balance of the "boot 
money" in January, 1893, and a t  the same time received a deed from 
Thomas to one of the tracts which was encumbered in  Virginia : Thomas 

u ,  

informing him then that he could not make a deed to the other con- * 
tiguous tract for the reason that one Donovant had. a vendor's lien on i t  
for about $1,000. The plaintiff has never made a deed to the Germanton 
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tract to Thomas. The defendant Nines is the purchaser of the German- 
ton tract through mesne conveyances from Thomas. After the payment 
of the difference in exchange by the plaintiff, the plaintiff also paid the 
lien of Donovant, the vendor of Thomas, $787.89, and also the sum of 
$188.60, the amount of a judgment of the Circuit Court of Henry 
County, Virginia (which amounted to $198.13 at the time of the trial of 
this cause), in favor of the Roanoke and Soghern Railway Company 
against the plaintiff and Rainey and others, which judgment was de- 
clared to be a lien upon one of the tracts of the Virginia land. 

The present action was brought by the plaintiff to impress on the Ger- 
manton tract an equitable charge in favor of the plaintiff for the amount 
he paid to Donovant, and also for the amount which he was compelled 
to pay upon the judgment in favor of the railroad company against 
Thomas and himself. 

I n  the argument here the matter was treated by the defendant's coun- 
sel as in the nature of a closed transaction between the plaintiff and 
Thomas, and as if deeds with covenants of warranty had been executed, 
each to the other, for the several tracts of land embraced in the exchange. 
To support his argument the defendant's counsel cited particu- 
larly Leach v. Johnson, 114 N. C., 87; Nance v. Elliott, 3-Trial (320)  
Eq., 408, and Clanton v. Burgess, 17 N. C., 13. 

The facts in each of those cases are in nowise like those in the case 
before us. I n  the first cited case nothing was decided, except that a pur- 
chaser under a contract before the payment of the purchase money was 
not compelled to take a defective title from the purchaser, the defect 
having been discovered after the agreement of purchase was made. The 
judge who delivered the opinion in that case said that a different princi- 
ple would apply in case of the discovery of encumbrances before the 
execution, and afterwards, for the reason that after the deed had passed, 
the vendee must rely on his covenant. 

I n  Clanton v. Burgess, 17 N. C., 13, it is said, with approval: "The 
case cited at the bar, Abbott v. Allen, 2 Johns, ch. 519, lays it down that 
a purchaser who has received a conveyance and is in possession and not 
disturbed will not be relieved on the mere ground of defect of title, 
where there was no fraud nor eviction, but must rely on his covenants." 
There is no question but that the law is correctly laid down in both of 
these decisions. They mean nothing more than that after a deed for 
land has been executed and delivered, no fraud or mistake appear"mg, the 
vendee must rely on the covenants contained in the deed, in case of loss 
or eviction. But we have a great deal more here than the mere execution 
and delivery of a deed to land with covenants of warranty. The written 
agreement of exchange between the plaintiff and Thomas has not been 
fully executed. The plaintiff has performed his part, except that he has 
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not made a deed to the original tract (Germanton tract) to Thomas, 
because of Thomas' refusal and failure to pay off the encumbrance on 
the Virginia land, thereby forcing the plaintiff to discharge i t  himself 

to protect his title and possession. Thomas or his grantee, if he 
(321) should undertake to compel the plaintiff to execute to him a deed 

for the Germanton tract, would be met with the plain, equitable 
demand that be should first reimburse the wlaintiff for the monev he had 
been compelled to pay k rid the Virginia lands of the encumbrances 
upon them, and which Thomas should have discharged under the agree- 
ment of exchange. That being so, the fact that the plaintiff Rainey has 
become the mover in this action to have the  erga ant on property irn- 
pressed with a charge to the extent of the amount which he has been 
compelled to pay for Thomas to relieve the Virginia lands from lien, 
does not alter the equities underlying the transaction. The plaintiff still 
holds the legal title to the Germanton land. and is entitled. for the rea- 

<, 

sons stated, either to the possession of the same or to h a ~ e  i t  sold and a 
sufficiency of the pro'ceeds of sale applied to the reimbursement of the 
plaintiff, the sum which he was compelled to pay to raise the encum- 
brances. Under all the circumstances connected with the transaction. it 
is more equitable that the last course be adopted. 

There was an exception of the defendant to the introduction of the 
record of the judgment from the Circuit Court of Virginia, on the 
ground "that the record was not a full record." We are to presume that - 
the objection is that the whole of the proceedings, from summons to 
judgment, inclusive, should have been embraced in the record. We 
think that such is not the law. I f  a judgment is relied upon to establish 
any particular state of facts upon which the judgment was based, or as 
a matter of estoppel, then a duly authenticated copy of the proceedings 
in which the udgment was rendered ought to be introduced. But in  
cases where i t  is only sought to prove contents and the existence of a 
judgment, i t  is only necessary to produce a duly authenticated copy of 

the judgment itself. Davidson v. Sharp,  28 N. C., 14; Edwards 
(322) v. Jones, 113 N .  C., 453; Gibson v.  Robinson, 90 Ga., 7 5 6 ;  An- 

thanissen 11. Dart. 94 Ga.. 543. The judgment record introduced " u 

showed iurisdiction of warties and that i t  was a lien u ~ o n  the lands. 
There was no error in the ruling of his Honor in  allowing the judg- 

ment, in  manner and form as i t  was rendered, to be entered against 
Hines and his bondsman, Sparger, for the rents of the Germanton tract. 
There is no error in the below, and the judgment is 

Affirmed. 
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G. F. RUSSELL AND ~T'IFE V. ISAAC ROBERTS. 

Act ion  t o  Recover Land-Legal Estate-Sale Under  T r u s t  Deed-Pur- 
chase T h r o u g h  Auctioneer. 

1. It  is necessary for a plaintiff in an action to recover land, claiming as an 
heir of an ancestor, to show that such ancestor mas the owner of the land 
a t  his death; hence a plaintiff in such action, cfaiming as the heir of one- 
who at his death had only an equity of redemption, can have no legal 
estate in the land to support the action. 

2. Where a purchaser of land at  a sale under a deed of trust procured the 
auctioneer to bid it off for him without the knowledge of the trustee, the 
sale is not void, but voidable only, and can be set aside only when the 
party seeking the rescission is able to place the purchaser in statu quo and 
offers to do so. 

3. Where land was sold under the powers cont'ained in a deed of trust and 
brought a fair price, and the money was applied to the payment of the 
debt secured by the trust deed, the heirs of the trustor have no equity to 
have the sale set aside for a mere irregularity after the lapse of many 
years, when it would be impossible to place the parties in statu quo. 

ACTION tried before Starbuck,  J., on a case agreed, a t  Fall  Term, 
1897, of DAVE. 

There was judgment for the plaintiff; and defendant appealed. The 
facts appear in the opinion. 

(323) 
A. E. I Io l ton  and Glenn  & Manly  for plaintiff. 
T .  B.-Bailey, Wornack & Hayes,  and Watson ,  B u z t o n  & W a t s o n  for  

defendant .  

FURCHES, J. I n  1860, Abraham Pruett, being largely indebted, in  
June of that year executed a deed of trust to T. S. Martin, conveying 
the lands in controversy, and also his personal ploperty, to secure the 
payment of the several debts therein named, amounting to about $5,000. 
Among the debts so secured was one of $2,000 to John L. Gain for a part 
of the land conveyed in the deed of trust and for which he had no deed. 
The trustor, Pruett, continued to reside on the land so conveyed in trust 
until the time of his death, in  1865; and his family, together with thP 
plaintiff's, continued to reside thereon for a year or more after the death 
of Pruett. The trustee, Martin, then took possession of the said land, 
and in 1868 or 1869 sold the same, after due advertisement at public 
outcry, to the last and highest bidder, when the defendant became the 
purchaser, at  the price of $2,600. The deed of trust contained a power 
of sale, authorizing said Martin, trustee, to 'sell, if the debts secured were 
not paid within one year, and i t  is not contended that they were so paid. 
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As the trustor, Pruett, had no deed con~eying to him the legal title to 
the J. L. Cain tract, and none could be had until'the purchase money 
was paid, and as it appears that the trustee had to resort to the courts to 
perfect this title, no deed was made to defendant until 1872, when he 
got a deed for a part of the land, and in  1873 he got a deed for the bal- 
ance of the land so purchased. 

But it is admitted that the property sold for a fair price; that all the 
purchase money was paid and properly applied to the payment of the 

debts secured in the trust, $2,000 being applied to the J. L. Caiii 
(324) land debt. The plaintiff Nancy is a daughter of the trustor, 

Pruett, aqd she and her husband, G. F. Russell, were married in 
1859, and she is now, and has been ever since her said marriage in 1859, 
a f e m c  covert. The defendant mas not personally present at  the sale of 
this land by the trustee, Martin, but had procured one W. A. Roby to 
attend the sale and to bid the property off for him if it did not bring 
more than $3,000. The land was sold on the premises as pro~ided in 
the deed. The trustee, Martin, was present, superintending the sale, and 
after Roby got to the place of sale, the trustee, Martin, not knowing that 
he had come to bid on the land for the defendant, employed Roby to cry 
the sale, which he did, bidding for the defendant until he could get no 
other bid, and knocked off the land to the defendant at the price stated. 

This fact, that Koby acted a: the auctioneer and also as the agent of 
the defendant in bidding for the?and, constitutes the ground upon which 
the plaintiffs ask relief, that said sale be set aside and the deeds from 
the trustee, Nartin, to the defendant be declared void and that the same 
be canceled. 

The deeds from Xartin, trustee, to defendant con~eyed the legal title. 
This was admitted on the argument, and the title relates back to June, 
1860, the date of the deed of trust from Pruett to Martin. As the feme 
plaintie claims as an heir of Pruett, it is necessary for her to show that 
he was the owner at  the time of his death, as no man has heirs while 
liuiag. Then, as Pruett had no legal estate in the land at  the time of his 
death, the feme plaintiff can hare none. 

Pruett at  the time of his death had but an equity of redemption in the 
land in controversy. Hemphill v. Ross, 66 N. C., 477; Parker 2'. Beasley, 
116 N. C., 1. 

Where a purchase is made by a third person for a mortgagee, trustee, 
executor, or administrator having the power to sell, the money paid and 

the deed made, the sale is not void, but only voidable, and the 
(325) legal title passes. Gibson v. Barbour, 100 N. C., 192; Fronebw 

ger c. Lewis, 79 K. C.; 426; Sumner 21. Xessoms, 94 N.  C., 371; 
Highsmith v. Whitehzcrst, 120 N. C., 123. 
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But this is not so strong for the plaintiffs as the cases just cited. I n  
this case the trustee did not buy at his own sale by another, and so far as 
appears, he knew nothing of the fact that Roby was bidding for the 
defendant until the sale was over. 

But the plaintiffs contend that the sale was irregular and voidable, for 
the reason that Roby, the auctioneer, was the agent of the defendant in 
bidding for the land, and for this contention cite the case (note), Cas- 
well v, Jones, 20 L. R. A., 503. This note shows that the authorities are 
somewhat divided as to the law in cases where an auctioneer bids for an 
indifferent person at a sale he is crying. But none of them goes further 
than to hold that such sales are voidable. None of them holds that they 
are void. And this doctrine, that such sales are voidable, if parties 
interested so elect, while the parties are in  statu quo, or where the par- 
ties asking the rescission are able to place the purchaser in statu quo, 
and propose to do so, seems to be sustained by weight of authority. But 
this is not the case here. The plaintiffs do not allege their ability or 
willingness to do this. Indeed, we can see that at this great length of 
time, twenty-eight or twenty-nine years after the sale, it would be impos- 
sible to do so. 

But what grounds have the plaintiffs to rest their equity upon? We 
have seen they have no title-never have had. The father of the feme 
plaintiff conveyed the land to Martin in trust to pay his debts. Martin 
sold as he was authorized to do. The land brought a fair price, and 
every dollar of the money was applied to the payment of the debts of 
the trustor, and as we must see from the amount of the indebtedness 
secured, did not pay anything like all the debts secured. And 
how it was, 'or is, that the feme plaintiff has an equity in this (326) 
land after it had been sold by the trustee for a fair price, and 
every dollar of the purchase money properly applied to the payment of 
her father's debts, to which it had been specially dedicated, we cannot 
see. Highsmitlz v. Whitehurst, supra. 

I t  will take more than a mere technical irregularity to warm the con- 
science of this Court to set aside deeds and upset transactions that have 
quietly slumbered for so long a time. 

There is error, and the judgment of the court below is 
Reversed. 
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MART BIRD V. ALLEN GILLIAM. 

TVill, Construct ion of - Devise - R u l e  in Shelley's Case - "Heirs  of' 
Body" M e a n  "Issue," W h e n .  - 

A testator devised 1and.s as follows: "I loan the land whereon I now live to 
my daughter Mary during her natural life, and give the same to the heirs 
of her body; but if she should have no lawful heirs of her body, the said 
land at  her death shall go hack to my son William": Held,  that the rule 
in Shelley's  case has no application to the estate devised to Mary or Wil- 
liam ; the expression, "heirs of the body," in view of the explanatory words 
contained in the clause, being construed "issue." 

ACTION to recover land, tried at  September Term, 1897, of BERTIE, 
before B r y a n ,  J. 

There was judgment for the defendant, and plaintiff appealed. 

F. D. W i n s t o n  for plaint i f f .  
B. B. Peebles for defendant.  

MONTG-OMERY, J. The courts always give that interpretation to wills 
which will most effectually carry out the intention of the testator, 

( 3 2 7 )  and there is no exception to this rule; but in those cases where the 
testator uses technical words which in law have a definite mean- 

ing, and which are construed under a rule of the law. The defendant' 
insists in the case before us that the testator had made use of certain 
technical words which in law thwart his intention, and that under the 
rule in  Shelley's case he (defendant) has a good title to the land con- 
veyed to him by deed, hereinafter mentioned. 

The fol1owing.i~ the clause of the will, the true construction of which 
will settle the contention between the parties: "I, John Swain, being of 
sound, disposing mind and memory, do this day make this my last will 
and testament: After my debts are paid, the land whereon I now live 
and in my possession I loan to my wife during her natural life, and at  
her death I loan the same to my daughter, Mary, during her natural 
life, and give the same to the heirs of her body, but if my daughter, 
Mary, should not have no lawful heirs of her body, the said land at her 
death shall go back to my son, William, and the heirs of his body." 
Mary died without issue, and William died without issue before Mary, 
having conveyed in his lifetime by deed his interest to Mary. The 
defendant claims by deed from Mary, executed after the deed from Wil- 
liam to her. The plaintiff is next of kin and heir a t  law of the testator. 

The rule in  Shlley's case does not apply here. I f  there had been no 
words explanatory of the words, "heirs of her body," in  connection with 
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the estate devised to Mary, she would, under the rule, have taken the fee. 
Nichols  v. Gladden, 117 N .  C., 497. But there were such explanatory 
words where the testator said, "but if my daughter, Mary, should not 
have no lawful heirs of her body, the said land," etc. Such explanatory 
words have been construed by this Court to mean "issue." Roll ins  v. 
Keel,  115 N.  C., 68. Mary, then, only took a life estate. So, 
unless the deed from William to Mary conveyed the fee, the (328) 
defendant has no title to the land. , 

We are of the opinion that the estate devised to William was a contin- 
gent remainder, depending upon the determination of the estate of Mary 
by her death without issue ( W a t s o n  v. S m i t h ,  110 N.  C., 6), and is not 
a case for the application of the rule in Shelley's case. The contingency 
happened, for Mary died without issue, but under a proper construction 
of the will the estate derised to William was only a life estate. 

There was error in the judgment of his Honor upon the facts agreed, 
and the judgment is 

Affirmed. 

Cited:  8. c., 123 N. C., 63 ; Whitfield v. Garris, 134 N .  C., 29; Wool  
v. Fleetwood, 136 N.  C., 471; Pitchford 71. Limer ,  139 N .  C., 15; Ses- 
soms a. Sessoms, 144 N.  C., 125 ; Cox v. J e m i g a n ,  154 N. C., 585 ; Pucke t t  
v. ~Jforgan,  158 X .  C., 347. 

M. A. ALTAES ET AL. V. R. J. ALLEN AXD STERLISG JOHNSTON. 

Eaeczitor-Qua7ificntion-$Till, Construction of-Devise Lo Executor- 
Election to  T a k e  Under the Will-Charge on Land-Vested Estate- 
Condition Precedent-Nortgayee-Constructive Notice. 

1. Where a testator disposes of property belongin5 to the executor named in 
the mill, and a t  the same time and in the same will gives to such executor 
lxoperty of the testator. the esecutor by qualifying as  such is held to make 
an election to take under the will, and must execute i t  in all i ts  provisions. 
his oath of office being irrevocable on his part. 

2. Where laud is  devised to a person if he will pay a certain sum, and there is  
no derise over to another, the limitation will be considered a charge upon 
the land rather than a condition l~recetlent. siuce the law farors  a vesting 
of estates rather than estates upon such condition. 

3. The principle of constructive notice arises out of the duty of ail intending 
purchaqer of land to rearonably and in common l~rudence see that his ven- 
dor has. prima facie. a good title; and while, because of such duty, he is 
affectecl with notice of the prorisions of such deeds and other documents 
as  a r e  necessary to show the vendor's title, yet when he finds upon record 
a deed to his vendor from the former owner conveying a n  absolute estate 
in the land, he is  not affected with notice of the provisions of the grantor's 
will recorded in the clerk's office, executed prior to the deed. and devising 
the land to the grantee In such deed subject to a charge. 
17-121 257 
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4. A testator, after devising certain lands to his wife for life, devised as fol- 
lows: "If (at her death) my son R. shall think proper to pay $2,000 for 
all the land and residence that I left to my wife during her life, he shall 
hqve the privilege of doing so, and he shall have a fee-simple right and 
title to it, to him and his heirs, forever." After the execution of the will, 
the testator, by deed dated May, 1872, conveyed the land mentioned to his 
son R. The testator died in 1874, and R. qualified as sole executor of the 
will. In 1876, R. had the deed recorded and took possession of the land, 
residing thereon with his mother until her death, in May, 1886. In May, 
1893, he executed a mortgage upon the land to J., who had no actual notice 
of the provisions of the will. On 10 October, 1893, the plaintiffs, who, with 
R., are the heirs and next of kin of the testator, commenced an action to 
recover their respective shares of the $2,000 with which they claimed the 
land to be charged: Held, (1) that by qualifying as executor, R. elected 
to "take under the will" and took a vested estate in the land mentioned 
therein charged with the $2,000, as to the collection of which from R. the 
plaintiffs, except those under disabilities, are barred by the statute of 
limitations; (2 )  that the mortgage to J., who had no actual or construc- 
tive notice of the provisions of the will, is not affected b ~ -  the charge upon 
the land, but is a first lien thereon. 

(329) ACTION to have a charge declared upon !and in  favor of plain- 
tiffs, tried before Robinson,  J., upon a case agreed, at  Fall Term, 

1896, of HALIFAX. 
There was judgment for the defendants, and plaintiffs appealed. 
The facts appear in the opinion. 

M a c R a e  d D a y  for plaintif fs.  
R .  0. B u r t o n  for defendants .  

(330) MONTGOMERY, J. The last will and testament of M. A. Allen, 
who died in Halifax County, 9 September, 1874, was duly admit- 

ted to probate in the December following. The will contained a devise 
to R. J. Allen, the testator's son, of a tract of land of about 200 arres 
and a legacy of $940. I n  a codicil the testator uses the following lan- 
guage: "Whereas, i t  is my desire that one of my sons should live at  my 
old residence who bears my family name; in order, therefore, to place i t  
in their power to do so, I make the following provision in  will: I f  my 
son, R. J. Allen, will agree to live at  my old residence that I have left 
my wife during her life, a t  her death, if my son, B. J. Allen, shall think 
proper to pay $2,000 for all the land and residence that I left to my 
wife during her life, he shall have the privilege of doing so, and he shall 
have a fee-simple right and title to i t  to him and his heirs forever." 
The four children of the testator were named executors, but R. J. Allen 
alone qualified. The testator, in May, 1872, more than a year after the 
date of the execution of the will, made and delivered to R. J. 1411en a 
deed in fee to the tract of land mentioned in the codicil. The grantee 

258 
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took possession of the tract of land in  1876, and in 1893 executed a mort- 
gage upon the same to Sterling Johnston, one of the defendants, to secure 
a debt of $1,520 due to Johnston. 

The first question presented for consideration is whether the simple 
qualification of R. J. Allen as executor of the will of his father was ipso 
facto an election by the son to take under the provisions of the will. I f  
such qualification amounts to such election, then the interest of the son 
in  the tract of land described i n  the codicil is. so far  as the son is con- 
cerned, derived from the codicil, and the deed is of no avail to him. 
This is an important question and is raised in its naked simplicity for 
the first time in this State. Under the common law the answer to the 
question was ready enough, if not entirely satisfactory. By the 
act of qualification the executor became vested with the whole (331) 
personal estate, and after the payment of debts and legacies, was 
entitled to the surplus, unless i t  appeared on the face of the will that the 
testator did not intend for the executor to have it. Therefore. and 
under that system, i t  is manifest that the act of qualifying as executor 
and taking the oath of office to execute the provisions of the will was 
irrevocable on his part, and the executor had to proceed to execute the 
will in  all its parts and in its entirety. But the reason of the common 
law is of no force now; for executors, after the debts and legacies are 
paid, are trustees of the residuum for the next of kin. 

But  there is another view which leads us to the same conclusion as 
that of the common law, and as that view has been considered by this 
Court, we will examine the decisions in reference to the matter. 

I n  Mendenhall v. Mendenhall, 53 N. C., 287, the Court decided that a 
widow who qualified as executrix of her deceased husband and took upon 
herself the execution of the will waived her right to dissent. Chief Jus- 
tice Pearson, for the Court, mentioned four considerations, all or any of 
which, he said, seemed to the Court sufficient to sustain the ruling. 
Three of these considerations apply with peculiar force to the cases con- 
cerning widows in  their relations with the estates of their deceased hns- 
bands, but one of them appears to us of general application. The Chief 
Justice said in that case: "Upon qualifying, she assumes the duties and 
undertakes on oath to carry into effect the several provisions of the will, 
and i t  is inconsistent afterwards to do an act which defeats or in  a great 
degree deranges the provisions of the will and disappoints the intention 
of the testator therein expressed." This ruling is affirmed in Syme v. 
Badger, 92 N.  C., 706. 

I n  Yorlcly u. Stinson, 97 N. C., 236, the opinion in reference to the 
cases of Menden,hall v. Mendenhall and Syme v. Badger, supra, 
is in the following language : "But in  these cases the estoppel was (332) 
held to apply to a widow who was appointed to execute the will, 



I N  T H E  SUPREME COURT. 

and, of course, in all of its provisions, and who accepted the office and 
undertook to carry out its directions with which the legal effect of a dis- 
sent was wholly inconsistent. The subject is considered in  the last cited 
case and leaves nothing now to be added." 

I t  seems to us, from the reasoning in the cases above cited (although 
in those cases the personal representatives were widows qualifying upon 
the estates of their deceased husbands under wills), that this Court has 
decided that the same principle would apply to the qualification of any 
person as executor; that the taking of the oath of the office of executor is 
irrevocable on his part;  that he must execute the will in  all of its provi'- 
sions, and that, therefore, by such qualification he makes his election to 
take under the will where the testator has disposed of property belonging 
to the executor and at  the same time and in the same will has given to the - 
executor property of the testator. 

The executor, R. J. Allen, having elected, then, by his qualification, 
to take the land described in the codicil, the effect of this upon the 

' 

interest of the defendant Johnston is next to be considered, the question 
involving the doctrine of constructive notice. Did Johnston have such 
notice of the will of the testator, Allen? H e  did not have actual notice, 
as appears in the case agreed. We think he is not bound constructively 
with knowledge of the contents of the will. The principle of constructive 
notice arises out of the duty of any would-be purchaser to reasonably 
and in common prudence see that his vendor has a prima facie good 
title; and because of this duty the purchaser will be affected with notice 
of the provisions of such deeds and other documents as are necessary to 

show the vendor's title. I t  was incumbent, then, upon Johnston 
(333) to see to the right of R. J. Allen to convey the land to him. H e  

reasonably would have performed his duty if he had consulted, in 
the first place, the office of the register of deeds of Halifax County. H e  
would have found there on registration a deed from the testator to R. J. 
Allen conveying the land mentioned in the codicil. H e  would not then 
have been required to look further. I f  the defendant Johnston, after 
he had examined the register's office, had been informed that the testator 
had left a will, the reasonable presumption would have been that the 
testator had not devised that which he had already conveyed by solemn 
- .  
deed. 

We are of opinion, therefore, that the mortgage described in the case 
agreed, and which was executed by the defendant Allen to the defendant 
Johnston, is a first lien uuon the land. 

The last question for our determination is as to the nature of R. J. 
Allen's interest in the land described in the codicil-that is, whether it 
was an estate upon condition or a fee-simple in  remainder, charged with 
the payment of the $2,000 mentioned in the codicil. Whatever interest 
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i t  may be when considered as between R. J. Allen and his next of kin, 
i t  is subject in the first place to the debt and mortgage of Johnston, for 
the reasons already given. The intention of the testator as to whether 
he intended that the estate in the land should vest as a remainder in fee 
in his son, R. J. Allen, charged with the amount named in  the codicil, 
or whether he intended that R. J. Allen should pay the amount for the 
benefit of the estate before the interest in the land should vest, is not 
clear. That being in  doubt, we are disposed to adopt the first view, 
because the law favors the vesting of estates and leans to a view of a 
charge rather than to that of a condition precedent. Besides, there is no 
devise over to any other person, and in Woods 2). Woods, 44 N.  C., 290, 
this circumstance is declared to be a strong reason for giving to such 
words of limitation the idea of a charge rather than of a condition 
precedent. We think, then, that the testator, by his language, (334) 
intended to devise the land-i. e., the remainder in fee after the 
death of the widow to his son, R. J. Allen, provided he should pay to the 
estate $2,000. That being so, R. J. Allen took a vested estate. Woods v. 
Woods, supra; Aston. v. Galloway, 35 N.  C., 126; Whitehead v. Thomp-  
son, 79 N.  C., 450; Patterson v .  Patterson, 63 N.  C., 322; Erwin, v. 
Erwin,  115 N. C., 366, to the contrary, is in conflict with the decisions 
of this Court, and is a dictum, purely. 

Considering, then, that the estate was vested in R. J. Allen, and that 
the $2,000 mentioned in the codicil was a charge upon the land, the plea 
of the statute of limitations set up by the defendants is a bar to the 
plaintiff's action, except as to Mrs. House. Rice v.  Rice, 115 N.  C., 43. 
Mrs. House, therefore, is entitled to one-fourth of the amount charged 
upon the estate, but the debt secured by the mortgage of R. J. Allen to 
Sterling Johnston is a first encumbrance on the land. 

To summarize, our conclusion is that R. J. Allen, by the act of quali- 
fying as executor, elected to take under the will; that the estate men- 
tioned in the codicil mas not a conditional one, but a vested interest, 
charged with the amount mentioned in  the codicil; that the plaintiff, 
except Mrs. House, are barred by the statute of limitations, and that 
Mrs. House is entitled to one-fourth of the amount charged upon the 
land, but that she is to recover no part of her share until the debt of 
Sterligg Johnston secured by the mortgage shall have been paid, that 
debt and mortgage being a first lien. 

The judgment of the court below is reversed and the case is remanded, 
to be proceeded with according to law under this decision. 

Reversed. 

CLARK, J., concurring: I concur that the mortgage to Sterling John- 
ston is valid. Seeing the deed from M. A. Allen and R. J. Allen on the 
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(335) records of the register's office, he was not required to examine the 
will book to ascertain whether M. A. Allen had not devised the 

land to some one else after conveying i t  by deed to R. J. Allen. 
R. J. Allen, having qualified as executor under the will of M. A. Allen, 

is bound to execute it, as far  as lies in  his power. H e  was also a legatee 
in  the will. He cannot claim "under the will and against it." By quali- 
fying, he made his election. Now, what did the will direct as to the 
home place, which had already been conveyed to him? I t  directed, first, 
that the testator's wife should have i t  for life. R. J. Allen is bound by 
that. Had  it directed that at  her death i t  should go to some one else, 
R. J. Allen would have been bound by it. Had  i t  directed that at  her 
death R. J. Allen should take it and pay $2,000 upon it, the $2,000 
would have been a charge upon i t ;  but none of these things did the will 
require. I t  provides that, as to the land given to his wife '(at her 
death"-not before-'(if said R. J. Allen shall think proper to pay 
$2,000" for the land which had been left to the wife during her life, '(he 
shall have the privilege of doing so." Now, by qualifying as executor 
he assented that M. A. Allen's disposition of the land is valid. That 
disposition is to the testator's wife for life, and "at her death" an option 
to R. J. Allen to take the land if he shall pay the sum of $2,000. Being 
an option, he could exercise his choice either way and still execute the 
will. I f  he had exercised this option by declining the land upon those 
terms, i t  would have been in  accordance with the will, not against it, 
and the land would have gone into the residuary clause, if one, and if 
not, the testator would have been intestate as to the remainder in said 
land on which the option was given R. J. Allen. 

At the death of the wife of the testator, he elected to take the realty, 
which thereupon became charged with the aforesaid sum of $2,000, with 
interest from that date; said charge being subordinate, however, to the 

mortgage executed to Sterling Johnston. The time elapsing since 
(336) the death of the testator's wife (in 1878)) at  which time R. J. 

Allen, by the terms of the will, "at her death" was given the 
option to take the property, subject to the charge, or let i t  alone, has 
been sufficient to bar the plaintiff's claim upon said $2,000, except as to 
Mrs. House. 

FAIRCLOTH, C. J., and DOUGLAS, J., dissent. 

Cited: Tiddy v. Graves, 126 N. C., 624; Treadway v. Graves, 127 
N. C., 438; Tiddy v. Graves, ib., 506; Smith  ex parte, 134 N.  C., 490; 
Helms $0. Helms, 135 N. C., 170; Tripp v. Nobles, 136 N.  C., 104, 112; 
Harris v. Lumber Co., 147 N. C., 633; I n  re Lloyd, 161 N. C., 560; New- 
som v. Harrell, 168 N. C., 296. 
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IN RE DANIEL BURNS' WILL. 

Devisazd Vel ATon-Sanity of Testator-Undue Inp~cence-Trial- 
Evidence. 

1. 'Where, in the trial of an issue of devisavit vet non, the sanity of the testa- 
tor is impeached, the burden of proof is upon the caveators. 

2. Where, on trial of an issue of devisavit vel non, proof of the sanity or insanity 
is submitted to the jury, the fact that the testator disinherited all of his 
children, save one, to whom he left all his property, is competent evidence 
to be passed upon by the jury as bearing upon the capacity of the testator, 
and hence is as much the proper subject of discussion by counsel in the 
argument as any other part of the testimony. (MONTGOMERY, J., dis- 
senting. ) 

DEVISAVIT VEL NON, tried before Robinson, J., and a jury, at  June 
(Special) Term, 1897, of BURKE. 

The facts appear in the opinion. There was a verdict for the pro- 
pounders of the will, and from the judgment thereon the caveators 
appealed. 

S. J .  Ervin  for caveators. 
E. J .  Justice and J .  T .  Perkins contra. 

FAIRCLOTH, C. J. The issue was devisavit vel non. Daniel (33'7) 
Burns, aged 75 or 80 years, died in  1893, leaving eight children 
him surviving. H e  also left a last will, dated in  1889, in  which he 
devised and bequeathed his entire property to his son, Phil  F. Burns. 
The will having been proved in common form, the burden was upon the 
caveators to show incapacity of the testator. Mayo v. Jones, 78 N.  C., 
402. Sanity being the natural and usual condition of the mind, whoever 
alleges any matter in derogation thereof must prove it. 

Numerous witnesses were examined a t  the trial, the evidence of some 
of them tending to prove sanity, and that of others to prove insanity. 
This evidence consisted of the opinion of witnesses, the conduct and lan- 
guage of the testator a t  different times, from a time recently before the 
date of the will, running back to about the close of the late war, when he 
received a severe blow on his head. The caveators also offered some 
evidence of undue influence on the mind of the testator, imposed by the 
devisee named in the will. who lived with his father after the death of 
his wife. During the argument the caveators' counsel proceeded to dis- 
cuss the circumstance that the deceased had disinherited his seven chil- 
dren as bearing on his mental condition when he made his will. The 
propounders' objection to such argument was sustained. Exception. 
The counsel again in his argument alluded to the circumstance that 



seven children were disinherited, and on objection his Honor stated that 
"That circumstance had nothing to do with the case, and that counsel 
for caveators had no right to allude to i t  in the argument." Exception. 
That view of his Honor was erroneous. 

I t  is not denied that declarations of the testator, made at  the time of 
signing the will, are competent. They are a part of the res g e s t ~ .  

(338) 1 Thomas7 Coke, 761, 763n. The declaration and conduct of the 
testator, both before and after he signed the will, are competent 

as to the condition of his mind at the time he signed it. They are the - 
pointers to the controllilig fact involved in the issue to be submitted to 
the judgment and discretion of the jury as rational men. These acts 
and declarations are not received as a part of the res  g e s t ~ ,  but whether 
made long before or after making the will is immaterial as to their com- - - 
petency. They are circumstances uttered by one having an interest, 
going to the jury with such weight and credit as that tribunal may give 
them, whose province i t  is to try the facts and also to pass upon the 
truth of these circumstances. And we hold that where proof tending to - 
prove sanity or insanity is submitted to the jury, the fact of disinherit- 
ance is a circumstance competent to go to the jury, as was done in this 
case, the value of this circu&stance to be determined by the jury, as they 
do with the other circumstances. The right to dispose of one's property, 
disinheriting any or all of his or her children, is not controverted in the 
least degree, but where the capacity in the testator to dispose of his 
property to any one is raised by the issue, then the circumstances 
enumerated are highly useful to the jury in their search for the truth of 
the matter. Ree l  71. Reel ,  8 N.  C., 248 ; Howel l  v. B a r d e n ,  14 N. C., 442. 

Evidence of fraud or impos i t ion  in the execution of an instrument, as 
a will, may be considered by the jury. Ross  v. C h r i s t m a r ~ ,  23 N.  C., 209. 
Evidence of kindly relations between the testator and members of his 
family is competent on his alleged mental incapacity. Ros t  I . .  Rost ,  87 
N. C., 477. 

We have referred to these authorities because it is not clear whether 
his Honor held that the fact of disinheritance in this case was incompe- 
tent, or whether he considered it unimportant for the jury to consider. 
That fact being in evidence, i t  was as much the subject of discussion by 
counsel as any other part of the evidence. Code, see. 30. 

As a new trial must be ordered, we leave the other exceptions 
(339) out of his opinion, as they may not and probably will not arise 

again. 
Error. 

MONTGOMERY, J-., dissents. 

C i t ~ d :  In re  f lerr ing,  152 N.  C., 262. 
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DENNIS CALDWELL v. MORGANTON MANUFACTURING COMPANY. 

A c t i o n  for Trespass-I~zjunction-Deeds of Corporation-Defecti~e 
Execution-Evidence. 

1. An instrument purporting to be the deed of a corporation and executed in 
its name by its president, with the word "seal" a t  the end of the sigaature. 
is  not effective as  the tleed of the corporation, either a t  common law or  
under section 685 of the Code. Such deed is only the personal act of the 
president, and is  not admissible in evidence to prove a coiweyance by the 
corporatioil. 

2. A11 instrulneilt l)urporting to be the deed of a corl)oration, signed by the 
 resident aixl two members of the c.orporatioli, but not having the common 
seal of the corl~oration attached, is  not effective a s  a deed, under section 
685 of the Code, for lack of the common seal, and, for the lack of such seal 
and attestation by becretarg, is  not good a t  common la?\-. 

3. A recital in a deed of a coryoration, properly executed, that  i t  was executed 
i11 pursuance of an order of the board of directors, dispenses with the 
necessity of lwovinq such action of the hoard otherwise than by the deed 
itself. 

4. I11 the trial of an action for trespass. i11 which clefendant set up as  ti defenge 
the ownershil? of a n  easement in the land, a deed executed to i t  in correc- 
ti011 of former defective deeds was properly rejected as  evidence of title. 
where the tresyass occurred hefore the corrected deed and after the rle- 
livery of the defective deeds. 

5. Where, in an actioil for trespass. plaintiff prajed for an injunction. a tired 
to the defendant, executed after the trespass, should have been considered 
by the court in determining the right to the iiljuiiction. 

ACTION for trespass, tried before Robinson, J., a11d a jury, at (340) 
J u n e  (Special) Term, 1897, of BERKE. 

There was judgment for the plaintiff, and defendant appealed. 

S r e r y  d2 A ~ w y  for pluinti f f .  
S. J .  E r ~ i n  for  defenclccnt. 

MONTGOMERY, J. This action was commenced to recover damages for 
an alleged trespass by the defendant company upon the lands of the 
plaintiff; the trespass, in the language of the complaint, being "for 
enteriiig upon and breaking of his close by defendant, the digging-up of 
his land, and the building of a dam thereon for the purpose of running 
water across the land, to be used by defendant in operating a brick- 
yard." The defendant denied the injury and trespass, and claimed to be 
the absolute owner of the easement in the land conveyed by Walton to 
the asylum. 
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On 15 March, 1886, T. G. Walton, in consideration of $50, conveyed 
by deed to the Western North Carolina Insane Asylum the full and free 
use of the water of a certain branch running through a tract of land 
belonging to the grantor in the County of Burke, with full power on t h e  
part of the grantee and its assigns to enter upon the lands-conveyed, to. 
convey from the branch such an amount of water, by pipes, ditches, or- 
otherwise, over and through the lands, to a brickyard belonging to the  
grantee, as might be necessary for manufacturing brick at  the brickyard. 
The plaintiff in  this action received from Walton a deed, dated 27 June, 
1895, for part  of the above described tract of land over which the ease- 
ment in  the nature of the waterway was granted, the deed containing a 
provision in these words, ('subject to the right heretofore made to the 
Western North Carolina Insane Asylum to convey the water over said 
land." As evidence of title and ownership of the eastment, the defendant 

offered three deeds; the first was from the Western North Caro- 
(341) lina Insane Asylum to S. McD. Tate and John A. Dickinson,, 

purporting to convey the easement, dated 10 December, 1890. 
This evidence was rejected, and the refusal of his Honor to admit i t  is 
the defendant's first exception. 

The deed was executed in the name of the RTestern North Carolina 
Insane Asylum, by J. W. Wilson, president, with the word "seal" at the 
end of the signature. That was not a good execution of the deed, either 
at  common law or under our statutory provision (Code, see. 685) con- 
cerning the manner of execution of deeds by corporations. That deed 
was simply the personal act of the president. Clayton v. Cagte, 97 
N. C., 300. 

The next deed offered was from the State Hospital (the changed name 
of the Western North Carolina Insane Asylum) to Tate and Dickinson, 
purporting to convey the easement, dated 7 May, 1892. That deed was- 
rejected, and its rejection constitutes the second exception of the defend- 
ant. I t  ought not to have been received as evidence, for the reason that 
there was an attempt to comply with section 685 of the Code, the law . 

then in  force, and a failure to do so. I t  was signed by the president and 
two members of the company, but i t  did not have the common seal of the 
company attached. The execution was not good at common law, for the 
reason that, although signed by the president, i t  was not attested by t h e  
secretary of the company, with the common seal affixed. 

The third deed was one from the State Hospital to the defendant com- 
pany, dated 9 September, 1896, containing a recital of the first two deeds 
and the purpose of the grantor to convey the easement, and the failure 
to do so on account of the faulty execution of the deeds and conveying 
the easement. This deed was signed by the president of the board of 
directors, attested by the secretary of the company, and had the common 
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seal attached. I t s  executi~n was therefore sufficient and valid (342) 
under section 685 of the Code, as amended by chapter 95, Laws 
1893. I t  also contained a recital that i t  was executed in  pursuance of 
an order of the board of directors. That recital dispensed with the 
necessity of proving the action of the board otherwise than by the deed 
itself. I t  was rejected by his Honor, however, and properly rejected for 
the purposes for which it was offered. The easement was conveyed by 
the deed, but the injury and trespass occurred before the execution of the 
deed. I f  the defense of the defendant had been that i t  was using this - 
easement at  the time of the trespass, as alleged in the complaint, as the 
licensee of the grantor, State Hospital, and not as the owner of the ease- 
ment in  its own right, this last mentioned deed, with its recitals, would 
have been competent evidence, going to show the use of the easement by 
the defendant, with the consent and license of the grantor. 

We need not consider the special instructions prayed for by the 
defendant, for they were based upon the sufficiency of the legal execution 
of the first two deeds. The execution of the deed of 9 September, 1896, 
by the State Hospital to the defendant, being properly made and convey- 
ing the easement mentioned therein, ought to have been considered by 
his Honor in connection with the hearing of the injunction. The ease- 
ment was at  that time the property of the defendant; i t  had a right to 
use it, with the same privileges and rights attaching to i t  under the deed 
from Walton to the Western North Carolina Insane Asvlum. and the " ,  
injunction ought to have been dissolved. The judgment below, in respect 
to the injunction, is reversed, while the other part is affirmed. 

Modified and affirmed. 

FAIRCLOTH, C. J., and FURCHES, J., dissent. 

(343) 
W. H. WORTH, STATE TREASURER, V. PIEDMONT BANK OF MORGANTON. 

Insolvent Bank-Receiver, Appointment of-Conflicting Appointment 
of Receivers-Prio~ity-Jurisdiction-Contempt. 

1. Ordinarily, a motion for the appointment of a receiver must be made before 
the resident judge of a district or one assigned to the district or holding 
the courts thereof by exchange, at  the option of the mover; but it may be 
made before any other judge, in which case the order, if granted, must be 
made returnable before one of such judges. 

2. Under chapter 155, Laws 1891, as amended by chapter 478, Laws 1893, re- 
quiring the State Tregsurer to appoint some one to examine and report on 
the condition of the State banks, and if it appears from such report that a 
bank is insolvent or in imminent danger of insolvency, to institute proceed- 
ings in the Superior Court of Wake County for winding up its affairs, and 
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for the appointment of a receiver according to law, application for the 
appointment of such receiver may he made before the resident judge hold- 
ing the courts. by assignment or eschange of the judicial district in which 
Wake County is situated. 

3. In  such case, i t  can make no difference in  the Treasurer's right to make 
such application that  the examiner did not make his report until the 
insolvency of the bank was publicly known. 

4. The Laws of 1891 (chapter 155) and of 1893 (chal~ter 478) do not give to 
the State Treasurer the exclusive right to institute proceedings for a re- 
ceiver, so a s  to take away the right of ally creditor, by a general cred- 
itor's bill, to begin a n  action for that pnrllose in the Superior Court of the 
county where the bank is situated. 

5. Where llroper proceedings for the appointment of a receiver a re  begun in 
two different courts, and a different receiver is allpointed in each case. 
this Court. in determining the priority of appointment, a s  between the 
receivers, will take notice of fractions of a day. 

6. The court ~ h i c h  first takes cognizance of a controversy is  entitled to retain 
jurisdiction until the end of the litigation, to the exclusion of all  inter- 
ference by other courts of concurrent jurisdiction; and hence, where per- 
manent receivers were appointed i11 separate proceedings by different 
courts having equal authority to appoint, the test of prior jurisdiction is 
not the first issuirig of the summons nor the first preparation and verifi- 
cation of the papers, nor which receiver first took possession. but which 
court was first "seized of jurisdiction" by making an order upon legal pro- 
ceedings exhibited before it. as  by the appointment of a t e m l ~ o r a r ~  re- 
ceiver. 

'7. Where C. and W. were respectively a1)l)ointed receivers by two separate 
courts haring equal jurisdiction, and W. took possession of the property in 
suit under order of court, and refused, on demand, to deliver up possession 
to C., who was subsequently declared rightfully appointed and entitled to 
possession, and it  appeared that  W. acted in good faith and under an order 
of court which he considered valid: Held, that  W. is  not punishable for 
coiltein~)t of court in  refusing to deliver the property until the question of 
priority of right should be decided. 

(344)  ACTION brought  i n  t h e  Superior  Cour t  of WAKE b y  W. H. 
Worth,  S t a t e  Treasurer ,  against t h e  Piedmont  B a n k  of Morgan- 

ton, f o r  the  winding u p  the  affairs of t h e  bank a n d  t h e  apointment  of a 
receiver, and  heard  before R o b i m o n ,  J., a t  chambers, on  11 December, 
1897, on a motion t o  appoin t  a permanent  receiver, a n d  on  affidavits of 
R. E. Walton and  others i n  a n  answer t o  a rule  on  said Wal ton  why he  
should not be adjudged i n  contempt f o r  refusing t o  deliver possession of 
the  property of defendant  bank  to A. D. Cowles, who h a d  been appointed 

temporary receiver b y  Robinson,  J., on  3 December, 1897. 
(346) F ~ o m  the  order  of Robinson,  J., appoint ing A. D. Cowles per- 

manent  receiver a n d  holding t h a t  the  appointment  of W. L. Wal -  
ton  by  ,Tudge Green a s  t emporary  receiver was subsequent t o  the ap-  
pointment  of Cowles a s  t emporary  receirer, a n d  directing said Walton 
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to turn over the property of the defendant bank to said Cowles, receiver, 
W. L. Walton appealed. 

E. J .  Justice for Walton. 
F. H. Busbee for Treasurer. 

CLARK, J.  Ordinarily, the motion for a receiver must be made (347) 
before the resident judge of the district, or one assigned to the 
district or holding the courts thereof by exchange, at  the option of the 
mover. Code, sees. 379, 336; Corbin v. Berry, 83 N. C., 27. Or, at  most, 
in  analogy to the granting of restraining orders, if the motion for a tem- 
porary receiver is granted by any other judge than one of those just 
named, the order must be made returnable before one,of such judges. 
Galbreath v. Everett, 84 N.  C., 546; Hamilton 11. Icard, 112 N.  C., 589. 
Laws 1891, ch. 55, as amended by Laws 1893, ch. 478, makes i t  the duty 
of the State Treasurer to a ~ n o i n t  some one to make examination of the 

L L 

condition of the State banks, banking institutions and bankers referred 
to in  that statute, and report thereon; and "if on such report i t  shall 
appear to the State Treasurer that any bank, banking institution, or 
banker is insolvent or in imminent danger of insolvency, or is guilty of 
fraud, fraudulent practices, or concealments, the said Treasurer shall 
institute proceedings in the Superior Court of Wake for the purpose of 
winding up and settling the affairs of the said bank, banking institution, 
or banker, and for the appointment of a receiver thereof according to 
law." Under this act an application by the Treasurer for the appoint- 
ment of a receiver could be made to the resident judge or the judge hold- 
ing the courts, by assignment or exchange, of -the judicial district in 
which. Wake County is situated. I t  can make no difference in the 
Treasurer's right to make the application that the examiner did not 
make such report till the insolvency of the bank was publicly known. Tf 
the report had been made earlier it would have been simply the Treas- 
urer's duty to have moved earlier. 

But we see nothing in the act which, by a just construction, gives the 
Treasurer the exclusive right to institute proceedings for a receiver, etc., 
nor which takes away the right of any creditor, by a general cred- 
itor's bill, to begin an action for that purpose. The only differ- (348) 
ence is that the Treasurer by means of his examiner may have 
earlier information than others, and i t  is made his ofbial  duty to take 
appropriate steps to wind up the bank whenever by the examiner's report 
i t  appears to him that "it is insolvent or in imminent danger of insol- 
uency, or is guilty of fraud, fraudulent practices, or concealments," but 
that docs not specify that if he moves i t  shall invalidate proceedings 
already taken by creditors for that purpose under the general law. 
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The proceedings by Webb and other creditors, and that by the Treas- 
urer, were equally authorized by statute. The only inquiry, therefore, 
is as to which obtained the priority, for only one proceeding for the pur- 
pose can be tolerated, and in determining the question of priority in such 
cases the court will take notice of fractions of a day. People I.. B a n k ,  
35 How. Pr., 428; s. c., 53 Barb., 412. 

The summons in  the proceeding instituted by Worth, Treasurer, was 
issued 2 December, but a few hours later than the summons issued on the 
same day in the proceeding begun by Webb and others. On the other 
hand, the order aploointing a temporary receiver was made by Judge  
Bobinson  in  Treasurer Worth's suit at  9 :45 a. m., 3 December, and at  
6 :45 p. m. the same day J u d g e  H o k e  appointed a temporary receiver in 
the suit brough't by Webb and others. The permanent receiver was 
appointed in the Treasurer's suit on 11 December, a few hours later than 
the appointment on the same day of the permanent receiver by Judge  
Greene in Webb's suit. The temporary and permanent receiver ap- 
pointed in the Webb suit took and still holds possession of the assets. 

The test of jurisdiction in such cases is not the first issuing of the - 
summons, nor the first preparation and verification of the papers, which 

are the acts of the parties, nor which receiver first took possession 
(349) (Peop le  v. Rani. ,  s u p r a ) ,  since that has no effect, unless legally 

authorized (which it cannot be if a prior order has been made 
appointing another), but which court is first "seized of jurisdiction" by 
making an order upon legal proceedings exhibited before it. ('That 
court which first takes cognizance of the controversy is entitled to retain 
jurisdiction until the end of the litigation, to the exclusion of all inter- 
ference by other courts of concurrent jurisdiction." Gluck & Becker on 
Rec., sec. 430. "Priority as between receivers is determined by refer- 
ence to the date of appointment, since the court will not permit both to 
act." High on Rec., sec. 162. '(The title of the receiver dated back to 
the time of granting the order, even though preliminary conditions must 
be performed, and he remains out of possession pending such perform- 
ance." Beach on Rec., see. 200; W i l s o n  v. Al len ,  6 Barb. ( N .  Y.), 542; 
S t o r m  v. Wndde l l ,  2 Sandf., 494. The first order was made by Judge  
Robinson  appointing a temporary receiver, and he retains the jurisdic- 
tion then acquired. Childs  v. Mart in ,  69 N.  C., 126; Y o u n g  1). Rollins,  
85 N.  C., 485. Walton, however, was properly not punished for con- 
tempt. As was said in People  v. B a n k ,  supra,  "he appears to have acted 
in  good faith, and had the authority of an order of the court, which he 
was probably entitled to regard as valid until pronounced otherwise on 
a question of priority by a competent tribunal." That decision being 
now pronounced, i t  will be his duty to obey i t  and deliver over the assets 



N. C.] SEPTEMBER TERM, 1897. 

to  the receiver appointed by the court which first acquired jurisdiction- 
i. e., Cowles. 

The order of Judge Eobinson of 11 December, 1897, is in all respects 
Affirmed. 

Upon the filing of the opinion in the above case, the plaintiff moved 
for judgment i n  this Court directing the respondent, W. E. Walton, to 
deliver to Andrew D. Cowles, receiver, the assets of the defendant 
bank, real and personal, under the decision of the court, and for (350 )  
costs, and in  default of the delivery of the said assets to said 
Cowles by respondent, that an execution issue to the proper officer to 
place the said Andrew D. Cowles, receiver, in possession of said assets. 

Judgment was rendered accordingly. 

Cited: Pettigrew v. McCoin, 165 N. C., 477. 

W. H. SMITH v. CITY OF GOLDSBORO. 

Mandamus-City Tmprovements-Streets--ildditioncc/ Servitude- 
Reference-Practice. 

1. The use of a street for laying pipes, etc., in furnishing water, lights, etc., 
does not impose any additional servitude beyond those reasonably included 
in the dedication of all streets. 

2. Where plaintiff, while owner of lands adjacent to a city, platted and divided 
the same into "lots" and "streets" and sold all the lots to purchasers, but 
made no conveyance of the streets, and subsequently the corporate limits 
of the city were extended so as to include the lands : Held, that the plain- 
tiff is entitled to no damages against the city for using the streets to fulfill 
its duty to the purchasers of the lots in furnishing them water and lights. 
such use rmt creating any additional servitude not contemplated by their 
dedication. 

3. Where, in an action, there is a plea in bar, no reference should be ordered 
until such plea is determined; hence, 

4. Where, in an action for damages against a city for the use of streets dedi- 
cated by the owner of suburban lands and subsequently included within 
the corporate limits of the city, the defendant denied the plaintiff's right 
to any damages, it was error to appoint an arbitrator pursuant to the city 
charter and ordinances to assess the damages before the determination of 
the plea in bar. 

MANDAMUS by the plaintiff to compel the city of Goldsboro to (351) 
appoint an arbitrator, in pursuance of its charter and ordinances, 
to assess damages claimed by plaintiff for use of his streets, heard before 
Robinson, J., at chambers in Goldsboro in September, 1897. 
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From a judgment for plaintiff defendant appealed. 

TT'. C. N o n r o e  and  d y c o c k  c6 Daniels  f o r  p7nint i f  
A l l e n  c6 D o r t c h  f o r  ck fenclant .  

DOTGLAS, J. This is a proceeding for a mandamus to compel the 
defendant municipal corporation to appoint an arbiter, in accordance 
with its ordinances and charter, to assess the damages claimed by the 
plaintiff for the additional servitude imposed ~ ~ p o n  certain streets, the 
fee of x~hich TTas alleged to be in the plaintiff. There seems to havt 
been no question as to the facts, as no issues were submitted or asked to 
be submitted to the jury. The court held as a conclusion of law that the 
defendant should appoint an arbitrator, as prayed in the complaint. 

The essential facts appear as follom: 
( 3 5 2 )  The plaintiff, about 1881, bought a large body of land, lying 

east of William Street and north of the extension of Xshe Street, 
mhich is now situated on what is known as the extension of dshe Street, 
Daisy Street, Parsonage Street and Gardaer Street, including the land 
on which said Daisy Street, Parsonage Street and Gardner Street run, 
and including land on which the extensioll of dshe Street runs to the 
Big Ditch, excepting about one-third of said street, lying on the south of 
said street. The eastern limits of the city of Goldsboro, at that time and 
up to the year 1895, were 300 feet from the eastern limit of William 
Street. After the purchase of said land, the plaintiff had the same sur- 
 eyed and platted, and in such surrey streets n7ere laid off and clearly 
defined, and the land adjoining said streets IT-as d i ~ i d e d  into lots. Said 
lots were offered for sale by the plaintiff, as defined in said survey, and 
the same were sold and conveyed by the plaintiff for vahe  to different 
parties. All of said lands described in the complaint have since then 
been sold off and con~eyed in lots by the plaintiff, except so much thereof 
as is embraced in said streets, and in the deeds conveying the lots the 
streets are designated and called for. Since the snrTey and since the 
conreyance of the lots, all of the land has been embraced within the cor- 
porate limits of the city, which provides for its citizens electric lights 
and water, us it i s  its d u t y  to do,  and the owners of the lots, the grantees 
of the plaintiff or purchasers from such grantees, h a ~ e  petitioned the 
defendant to furnish them water and lights. Upon consideration of the 
petition, and being advised that the conduct of the plaintiff was a dedi- 
cation of said streets to the public, the defendant has taken possession of 
said streets in order that i t  may perform its duty to its citizens and fur- 
nish water and lights to the owners of said lots. 

The plaintiff contends that he dedicated the said streets as "suburban" 
and not as '(urban" mays, and that therefor? he is entitled to compensa- 
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tion for any additional servitude imposed upon said streets, other than 
their use as county roads. We see no merit in  this contention, 
either in  law or in fact. I t  was evidently the intention of the (353) 
plaintiff not to open a road for the convenience of the neighbor- 
hood, but, as stated in his compiaint, to lay off and open up streets for 
the purpose of giving the purchasers of said lots the right of way over 
the same. I n  other words, he opened streets to induce parties to pur- 
chase the lots, which they would not have done had not the streets been 
opened. While he may have retained the fee of the streets, inasmuch as 
he did not convey i t  to any one, he could not have expected any personal 
benefit therefrom, as he now is not even an abutting owner, as appears 
from the record. H e  was fortunate in being able to dispose of all his 
lots at  prices presumably satisfactory to himself. This, which would 
otherwise have been impossible, he was enabled to do by opening the 
streets in controversy, and he should not now be heard to assert any 
ownership in said streets to the injury of the parties whom he thus 
induced to purchase. The very words, "streets" and "lots," indicate the 
purpose and nature of the dedication. The land was then situated 
within 300 feet of the corporate limits of the city of Goldsboro, a grow- 
ing town, and has since been by it absorbed, as was probably anticipated. 
One of the plaintiff's streets appears to have been a mere extension of 
Ashe Street. The dedication of these streets might have been recalled 
before any act of acceptance by the city, provided no rights had vested 
by the sale of lots fronting thereon, or of lots sold by him tributary 
thereto, as was the case in  S. v. Fisher, 117 N. C., 733, but in this case 
all the lots have been sold. The purchasers, buying after the opening of 
the streets and depending thereon for the enjoyment of their property, 
were entitled to their unrestricted use for all legitimate purposes, present 
and prospective. Having been taken within the corporate limits of the 
city of Goldsboro, they are subject to all the burdens and entitled 
to all the benefits of citizenship. Paying city taxes, they have (354) 
asked for two of the greatest advantages of the city-water and 
lights-and this the city was preparing to give them but for the inter- 
ference of the plaintiff. Such interference is without warrant in law 
and cannot be sustained upon any principle of equity. 

The expressions, "urban" and "suburban" ways, are not in genera1 
use among our people. We generally say "street" and "road." I f  A. 
offers to sell a lot to B. and. tell him that the vacant strip of land in 
front of i t  is a street, B. knows exactly what is meant, and acts accord- 
ingly. A. cannot be heard to say, long years afterwards, that by the 
word "street" he simply meant a "suburban way" and that his vendee, 
B., must rest content with the privilege of a countryman while bearing 
the burdens of a townsman. The use of a street in furnishing water and 
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light, which add so much to the comfort and convenience of the citizens, 
does not impose any additional servitude beyond those reasonably in- 
cluded in the dedication of all streets. 

As the plaintiff is equitably estopped from denying to his vendees any 
use of the streets reasonably necessary to the use of the land he sold to 
them, he is equally estopped from denying to the city the right to furnish 
to his vendees what is so essentially necessary to their health and com- 
fort or the lawful enjoyment of their property. That he is estopped as 
to  his vendees scarcely needs citation of authority. Moose v. Carson, 
104 N. C., 431, and cases therein cited; S. v. Fisher, 117 N. C., 733; 
Grogam v. Haywood, 4 Fed., 164. 

The following quotations from Elliott on Roads and Streets are sus- 
tained by numerous authorities, on page 12 : "A street is a road or public 
way in a city, town, or village." On page 14: '(If an owner of land 
makes a plat of a city or town and refers to streets, he must be taken to 
mean public urban ways in all that the term implies. He sets apart, by 

such an act, the land indicated as a street to all the public uses to 
(355) which a public urban way may be properly appropriated. The 

easement thus created is determined by applying to the word 
'street' the significance usually assigned to i t  by law. If property in 
the line of a way designated as a street is acquired on the faith of the 
owner's act, he will not be permitted, as against the persons so acquiring 
the property, to defeat by his own act their right to have it regarded as 
a street, with all the usual appropriate incidents of such a public high- 
way." On page 16: "The right of the public in a street is by no means 
confined to the surface of the way, and this all who set apart land for a " ,  

street are conclusively presumed to know.'' On page 89: "An owner 
who makes a plat, on which spaces are left, indicating the dedication of 
roads or streets. and sells lots with reference to the d a t .  cannot recall 

1 ,  

his dedication, for he leaves the streets to be opened by the proper local 
authorities at such a time as the public interest may require, and of this 
the local authorities are the judges. I t  is for them to determine when 
the public interests demand that the ways as laid out on the plat shall 
be taken in charge and improved for public use, but the ways as to those 
who have purchased lots exist from the time of their purchase." On 
page 15: "It is a familiar rule, illustrated by a great throng of cases, 
that one who names a street in a deed conveying a town or city lot is 
held to mean a public urban way." I n  Mills on Em. Domain, sec 56, the 
author says: "Streets may be used for pipes, etc., and the original com- 
pensation is suppsed to cover damages for all such uses, and in case of 
a dedication of the street the owner is presumed to have contemplated 
such a use." I n  Warren v. Grand Have%, 30 Michigan, 28, Judge Cooley 
says: "The dedication of land to the purposes of a street must be under- 
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stood as made and accepted with the expectation that it may be required 
for other purposes than those of passage and travel merely, and that 
under the direction and control of the public authorities i t  is subject to 
be appropriated to all the uses to which village or city streets are 
usually devoted, as the wants or conveniences of the people may (356) 
render necessary or important." 

I n  spite of our population, we have no large cities, and therefore have 
fewer decisions upon municipal questions than some of the younger and 
smaller States with greater centers 'of population. Hence, authorities 
from other jurisdictions on these questions, as well as those relating to 
general mercantile and corporation law, are of great interest and value. 
However, upon other principles of older origin which have long received 
the earnest attention of the able jurists who have preceded us, and by 
repeated adjudications, directly or inferentially, have become embodied 
in the spirit of our laws and the genius of our people, we feel compelled 
to follow our own decisions, except for the gravest reasons. The rapid 
development of our civilization, with the changes wrought by the increas- 
ing and concentrating wealth of the age, and the wonderful discoveries 
in the arts and sciences, may force upon our attention new principles or, 
more often, the new application of old principles. But even in such 
cases we should endeavor to meet existing conditions rather by an expan- 
sion or modification of the settled policy of our decisions than by any 
hasty reversal or total change. Moreover, the decisions of other States 
are frequently so far  affected by local statutes as to be of little value 
to us. 

We think his Honor erred in commanding the board of aldermen to - 
appoint an arbitrator, in view of the defendant's plea in bar. If the 
plaintiff is not entitled to recover at all, and we so hold, what is the use 
of an arbitrator? We think this comes under the rule of reference under 
the Code, in which it has been repeatedly held that where there is a plea 
in bar, no reference should be ordered until the plea is finally deter- 
mined. R. R. v. Morrison, 82 N.  C., 141; Neal a. Becknall, 85 N.  C., 
299; Leak v. Covington, 95 N. C., 193; Clement v. Rogers, ib., 250; 
Grant v. Hughes, 96 N. C., on p. 191; Royster v. Wright,  118 N. C., 
on p. 155. 

I n  one respect this is a case to us of first impression. The (357) 
plaintiff holds the fee in the naked street, without a foot of abut- 
ting property. So far from there being any allegation of injury to the 
abutting owners (a question which we are not now considering), it 
appears that the action of the city, of which the plaintiff complains, was 
taken for their benefit and at their request. The judgment of the court 
below is 

Reversed. 
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Cited: Mayo v. Comrs., 122 N. C., 16, 17, 25; Edgerton v. Water Co., 
126 N. C., 97; Bank v. Fidelity Co., ib., 323; Austin v. Stewart, ib., 527; 
Hahn  v. Heath, 127 N. C., 28; Kerr v .  Hicks, 129 N. C., 144; Shankle 
v. Whitley, 131 N. C., 168; Davis v. Morris, 132 N. C., 436; Wadsworth 
v. Concord, 133 N. C., 593, 596; Hester v. Traction Co., 138 N. C., 291 ; 
8. v .  Godwin, 145 N .  C., 465; Bailliere v. Shingle Co., 150 N.  C., 637; 
Water Co. v. Trustees, 151 N.  C., 175; Jefress v. Greenville, 154 N.  C., 
493 ; Sexton v. Elizabeth City, 169 N.  C., 390. 

J. L. WORTH v. G. SIMMONS. 

Action to Recover Land-Tax Dead-Color of Titlp-Possession Under 
Color of Title-Constructive Posses s io~Ev idence -Posses s ion ,  of 
Grantee N o  Evidence of Grantor's Possession of Land Not  Included 
i n  the Deed. 

1. A description of land in a petition for partition a s  follows, "Thirty three or 
four thousand acres of land situate in the County of Surry, between Rock- 
ford and the Blue Ridge," is too vague and indefinite to be aided by par01 
evidence. 

2. Prior to the Revenue and Machinery Acts of 1887, a sheriff's deed under 
sale for taxes was (without other evidence) only color of title and not 
effective unless aided by open, notorious and continuous possession for the  
statutory period. 

3. While the possession of a tenant of a parcel of land within a general bound- 
a ry  of land belonging to his lessor is, in law, the possession of the lessor 
up to the boundaries contained in the latters' deed, i t  is  different as  to the 
possession of a purchaser of such parcel, since the vendee, while deriving 
title from his vendor. does not hold possession under him, and his posses- 
sion extends no further than the boundaries included in his own deed. 

4. Where, in the trial of a n  action for the recovery of a parcel of land admit- 
ted to be within a boundary described in a tax deed executed before 1887, 
there was no actual possession under such tax  deed shown by the plaintiff 
or those under whom he claimed, deeds executed by the grantee in such 
tax deed and by his heirs and by a commissioner in partition proceedings, 
after the death of such grantor, 'for certain parcels of land admittedly 
within the boundary of the tax deed, were inadmissible, a s  well a s  the pos- 
session of the purchasers under such deeds, to show possession of plaintiff 
or those under whom he claimed, of any part of the tax-deed boundary 
putside of the lands included in the deeds so offered. 

(358) ACTION tried before Norwood, J., and a jury, at Spring Term, 
1896. of SURRY. 

At the close of the testimony (which is summarized in the opinion of 
the Court) his Honor intimated that the plaintiff could not recover, and 
thereupon the plaintiff submitted to nonsuit and appealed. 
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Glenn d2 Manly and A. E. Holton for plaintiff. 
Watson, Buxton & Watson for defendant. 

FURCHES, J. I n  1795 and 1796 one Gotlieb Shober took our grants 
from the State, co;ering over 40,000 acres of land lying in Surry County. 
Soon thereafter he sold and conveyed this land to Timothy Pickering. 
I n  the year 1813 one Wright sold the same for taxes, and one James 
McCraw became the purchaser, and Wright, as sheriff, made him a deed 
therefor. Between 1813 and 1836 McCraw sold and conveyed many 
small tracts contained within the boundary of the deed from Wright, 
sheriff, to him. The said McCraw died intestate in 1836, leaving him 
surviving William McCraw, Nancy Boyer (wife of Stephen Boyer), 
Edmund W. McCraw, Elizabeth Collett (wife of David Collett), of law- 
ful age, and Paulina, Sarah, and Jacob McCraw, minors, his chil- 
dren and only heirs at  law. I n  March, 1837, these heirs filed an (359) 
ex-parte in the Court of Equity of Sumy County, to sell 
the lands of their father, James McCraw. I n  said petition they say: 
"That they are seized and possessed, as tenants in  common, of about 
33,000 or 34,000 acres of land situate in the County of Surry, between 
Rockford and the Blue Ridge; that said lands are very poor and broken, 
without any settlements .upon them; that very little of said lands are, in 
the opinion of the petitioners, fit for cultivation; that i t  is true there is 
here and there a small piece susceptible of improvement." 

Under this petition the clerk and master was appointed a commis- 
sioner, with power to sell the land, publicly or privately, under which 
power he made many sales of small tracts, which he reported to court, 
and they were confirmed. 

This suit was transferred to the Superior Court docket and remained 
there until 1889, during which time various sales and orders were made 
thereunder. I n  1889 the  lai in tiff, John L. Worth, as commissioner, sold 
the residue of said land, and David W. Worth became the purchaser, and 
the plaintiff has since become the owner of whatever estate the said 
David W. acquired by said sale. I t  was shown that the boundary con- 
tained in the deed from Wright, sheriff, to James McCraw covered the 
land in  controversy. 

The court admitted in evidence the grants to Shober, the deed from 
Shober to Pickering, the deed from Wright,,sheriff, to James McCraw, 
the deeds made by James McCraw to small tracts claimed to be a part 
of the land described in the deed of Wright, sheriff, the petition and pro- 
ceedings to sell the land for partition, filed in March, 1837, and refer~ed 
to above. The plaintiff then offered in  evidence sundry deeds made by 
the clerk and master between 1837 and 1892, under this petition. Ob- 
jected to by defendant and excluded. They were then offered for the 
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purpose of showing possession under the sheriff's deed, and allowed for 
that purpose. 

(360) The plaintiff then proposed to show by parol evidence that the 
lands intended to be described in the bill of March, 1837, is the 

same land as that described in the deed of Wright, sderiff. Objected to 
and excluded. The plaintiff then introduced the amendment made to the 
original bill in 1892. He then offered the deed from him as commie 
sioner to David W. Worth, and the mesne conveyances from David W. to 
the plaiptiff. He also offered deeds from a part of the heirs at law of 
James McCraw to plaintiff. 

Here the plaintiff rested, and upon an intimation from the court that 
he had not made a case, submitted to a judgment of nonsuit and ap- 
pealed. 

I n  actions of ejectment the plaintiff must recover upon the strength of 
his own title. There are exceptions to this general rule, but this case does 
not fall within these exceptions. 

The defendant contends that there are two fatal defects in the plain- 
tiff's title; that the deed from Wright, sheriff, to James McCraw is only 
a color of title, and that there has been no possession shown to ripen it 
into a perfect title, and that the description in the original bill, filed 
in March, 1837, is so fatally defective as not to support any sale made 
thereunder. 

There are but two exceptions to evidenceone to the exclusion of deeds 
made by the clerk and master, not to the land in controversy, but to other 
small tracts contained in the boundary of the sheriff's deed; but they 
were offered again for the purpose of showing, or tending to show, pos- 
session of the land in dispute, and were admitted. So it would seem that 
if there was anything in this exception i t  was cured. And the other 
exception is that the plaintiff "offered parol evidence for the purpose of 
identifying the land mentioned in the original bill." We do not see any 

error in this ruling, as there is no description at all in the bill, to 
(361) be aided by parol. But if there had been error in this ruling, i t  

would have been harmless, as the plaintiff's title was defective, 
and his action must have failed on other grounds. 

At the time of the sale by Wright, in 1813, the sheriff being the statu- 
tory agent of the State, his acts are strictly construed. And it devolved 
upon the purchaser at a tax sale to show that the law had been complied 
with in making the sale. Avery v. Rose, 15 N.  C., 549. and cases cited 
under this case in Womack's Digest ; Hays v. Hunt, 85 N. C., 303. This 
continued to be the law, with very little modification, until 1887, when 
the Legislature changed the rule of presumptions. And now i t  is about 
as hard to defeat a tax title as it was before to establish one. Under the 
law as it stood at that time, the deed from Wright, sheriff, to James 
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McCraw, without other evidence, was no more than color, which might * 

be ripened into a title by open, notorious and continuous possession for 
seven years. 

James McCraw, during his life, sold off and conveyed many small 
tracts included within the boundary of the sheriff's deed, and the clerk 
and master also sold and conveyed many small tracts under the proceed- 
ings upon the bill filed in 1837, and this, the plaintiff claims, is evidence 
tending to prove possession. But this is not so. Possession means some 
one on the land, exercising the rights of dominion and ownership over 
the s a m e s o m e  one who is liable to be sued in ejectment by the owner. 
I f  McCraw had leased this land to a tenant, though he only occupied an 
acre, his possession in law would have extended to the boundaries con- 
tained in the deed. And the only ground for claiming that the pur- 
chaser's possession is that of the grantor is that the purchaser claims his 
title under the grantor. But this will not do, for two reasons-first, that 
while he derives his title from the grantor, he does not hold pos- 
session under the grantor, nor does he owe any duty to the (362) 
grantor, but holds possession in his own right; and, second, for 
the reason that his possession is restricted to the boundaries contained 
in  his own deed. I t  must therefore follow that these deeds, and the pos- 
session of the purchasers holding under their deeds, afford no evidence 
of possession of land not included in  their deeds. Although Wright's 
deed was made in 1913, i t  is no better or more effective now than it was 
when i t  was made, as i t  has not been aided by possession. Huneycutt v .  
Brooks, 116 N. C., '788. 

But the facts in R u f i n  v. Overby, 105 N.  C., 78, are so nearly identical 
with the facts in this case, but we feel we have taken more time i n  dis- 
cussing this case than we should have done. R u f i n  v. Overby is decisive 
of this case. 

There is no error, and the judgment of the court below is 
Affirmed. 

Cited: Collins v. Pettit, 124 N. C., 729; Lewis v. Overby, 126 N.  C., 
351; Cochran v. Improvement Co., 127 N. C., 390; Lewis v. Covingtoa, 
'130 3. C., 544. 
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MELISSA HOWELL v. BOARD O F  COMMISSIONERS OF YANCEY 
COUNTY. 

Action for Damages-Death Caused by  Wrongful Act-Widow of 
Deceased hTot Entitled to Sue. 

A widow has no right of action against persons wrongfully causing the death 
of her husband; the statute (Code, see. 1498) giving a right of action 
alone to the personal representative of the person killed. 

ACTION brought by the plaintiff, the widow of Zeb Howell, in her indi- 
vidual capacity and not as the personal representative of her deceased 

husband, against the Board of Commissioners of Yancey County, 
(363) to recover damages for the death of her husband, occasioned by 

the alleged negligence of the defendants in permitting the county 
jail to become unclean and unhealthy, thus causing the death of her hus- 
band, and heard before Norwood, J., at Fall  Term, 1896, of YANCEY, on 
complaint and demurrer. The demurrer was overruled, and defendants 
appealed. 

J.  S. Adams and Huggins d Watson for plaintif 
McElroy & Moore for defendants. 

FAIRCLOTH, C. J. Plaintiff alleges that she is the widow of Z. B. 
Howell, deceased, who, she alleges, died by reason of defendants' negli- 
gence in allowing the county jail to be and remain in an unhealthy con- 
dition during her husband's confinement therein. Plaintiff does not sue 
as the executrix, administratrix, or collector of her husband, but sues in  
her own right as the widow of deceased, and defendants demur on that 
ground. At common law, the injured party alone could maintain an 
action for damages, and in case of death from the injury the right of 
action did not survive to any one. By statute (Code, 1498) the personal 
representative of the deceased is allowed to prosecute an action for dam- 
ages a t  any time within one year from the death. The demurrer should. 
have been sustained. Code, 1498; Best v. Kinston, 106 N.  C., 205. 

We are not informed as to the truth of the allegations, nor is i t  neces- 
sary that we should be, in order to dispose of this case; but if they are 
true, the conditions would probably be improved by invoking the aid of 
the criminal side of the docket. 

Judgment reversed. 

Cited: Killian v. R. R., 128 N. C., 263; Bennett v. R. R., 159 N. C., 
347 ; Hood v. Tel. Co., 162 N.  C., 71. 
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C. I?. OSBORNE v. CATAWBA FURNITURE COMPANY. 
(364)  

Practice-Appeal from Justice's Court-ATotice of Appeal. 

Where a justice of the peace delayed rendering judgment until after the trial, 
and the defendant (the party cast), hearing of the judgment, served a writ- 
ten notice of appeal on the plaintiff, and the justice, on demand of defend- 
ant and the payment of his fees, made up the case and sent the same to 
the Superior Court, where it was docketed, it m-as error in the judge below 
to dismiss the appeal, on motion of the plaintiff, upon the ground that no 
formal notice of the appeal was served upon the justice of the peace and 
that no notice of appcal was given at  the trial. 

APPEAL from a justice of the peace, heard before Greene, J., at Fall 
Term, 1597, of MCDOWELL. 

The plaintiff moved the court to dismiss the appeal, for the reason 
that there was no notice of appeal served on the justice of the peace, no 
notice having been given in open court before the justice. The appear- 
ance of the plaintiff was a special one, for the purpose of making the 
motion to dismiss the appeal. 

I t  appearing to the court from the records that there was no notice of 
appeal served on the justice of the peace, and no notice given in  open 
court before the justice of the peace, the court allowed the motion and 
dismissed the appeal. 

E. J .  Justice .for plaintiff. 
P. J .  Sinclair for defendant. 

FURCHES, J. This appeal does not present the merits of the contro- 
versy between the parties. The plaintiff brought an action against the 
defendant before a justice of the peace. The parties appeared at  the 
time and place named in the summons and proceeded to trial. The jus- 
tice, not being ready at the hearing to render his judgment, held 
the same under advisement. This he had a right to do. Reeves v. (365)  
Davis, 80 N.  C., 209. But when he rendered his judgment he 
should have notified the parties. Reeves v. Davis, supra. This he did 
not do. But as is shown, the defendant, against whom the judgment was 
rendered, lost nothing by this neglect of the juslice of the peace who 
tried the case. The judgment not being rendered a t  the trial, no appeal 
was taken then. But the defendant, finding out that judgment had been 
entered against it, caused a written notice of appeal to be served on the 
plaintiff's attorney within less than ten days from the date of the judg- 
ment, which i t  filed with the justice and which is returned with the 
papers to the Superior Court. 
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The defendant also paid the justice 30 cents, his fee, for making out 
the transcript on appeal to the Superior Court; whereupon the justice 
made out the case on appeal and sent i t  to the Superior Court. But 
when court came on to be held for McDowell County, in which the appeal 
was docketed, the plaintiff enters a "special appearance" and moves to  
dismiss the appeal because the defendant had served no written notice of 
appeal upon the justice who tried the case. 

Upon this state of facts the judge allowed the plaintiff's motion and 
dismissed the appeal. I n  this ruling there is error. The plaintiff had 
notice of the defendant's appeal ; so he had no ground to complain. The 
justice had notice, though not in writing, as the notice served on the 
plaintiff was filed with him, and the defendant had been to him, de- 
manded an appeal and paid him his fee for making up and forwarding 
the transcript on appeal to the Superior Court. The magistrate, by this, 
waived any further or more formal notice, and in  fact made up and sent 
the appeal ti, the Superior Court. Then what difference did it make to 
the plaintiff whether the justice had a written notice of defendant's 

appeal or not ? 
(366) The notices of appeals are no part of the case on appeal. The 

notice to the justice is only for the purpose of getting the case into 
the Superior Court, and the purpose of this notice was served when the 
appeal got there. The notice to the appellee is only for the purpose of 
informing him that the appeal has been taken, so that he may prepare 
for trial. This the plaintiff had, within the time prescribed by the 
statute. What has he to complain o f?  All the statutory provisions with 
regard to appeals should be observed, so that the law may be properly 
administered. But such technical constructions as are contained in  this 
ruling of the court below would tend to defeat rather than promote the 
ends of justice. 

The defendant's appeal must be restored to the docket of the Superior 
Court for trial. 

Reversed. 

R. K. PRESNELL v. J. W. GARRISON. 

Action for Specific performance-Boundaries-Parol Evidence-Com- 
petency-Improper Objection-En;clusion of Improper Evidence by 
the Court-New Motion. 

1. On the trial of an action for specific performance of a contract for the pur- 
chase of land, the defendant defended on the ground that, as to a part of 
the land, plaintiff had no title, and plaintiff testified that he and the owner 
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of the adjoining tract (since deceased) had agreed on the dividing line, 
and, according to such agreement, he, the plaintiff, was the owner of the 
whole boundary sold to defendant. No party represented the deceased or 
claimed title under him. The defendant objected to the testimony on the 
ground that it was incompetent under section 590 of the Code : Held, that 
while the testimony was incompetent, the objection that it was so under 
section 590 of the Code was untenable, the true reason for its incompetency 
being (1) that it was res inter aZios acta, and (2)  that the plaintiff could 
not be allowed to prove a title to the land by parol evidence. 

2. While it is the general rule that when a bad ground has been assigned for 
an objection to testimony offered below, a good ground cannot be assigned 
on the hearing of the appeal, yet it is subject to the exception that where 
testimony is offered to prove a fact which it is unlawful to prove by parol, 
it is the duty of the court to exclude it without objection. 

' ACTION tried before Robinson, J., and a jury, at June (Special) (367) 
Term, 1897, of BURKE. 

The facts appear in the opinion. There was judgment for the plain- 
tiff, and defendant appealed. 

8. J. Ervin. for plaintif. 
A. C. Avery for defendant. 

FURCHES, J. The defendant purchased a tract of land containing 
about 45 acres from the plaintiff, at  the price of $3,140, paid a part of 
the purchase money, gave his notes for the balance, and took from plain- 
tiff a bond for title when the purchase money should be paid. The plain- 
tiff brings this action for the balance of the unpaid purchase money, for 
a specific performance of the contract, and a sale of the land to satisfy 
the balance of the debt due. 

The defendant answers and admits the contract of purchase, the bond 
for title when the purchase money is paid, and the execution of the note 
sued on. But he further alleges that the plaintiff has no title to about 
15 acres of said land so purchased, and cannot convey the title to this as 
he contracted to do, and asks that he be not compelled to take this 
defective title and be made to pay for the same. 

To  meet this defense the plaintiff went, on the witness stand and testi- 
fied that he and one George Deal, the grantor of one John Deal, and who 
is now dead, agreed on a dividing line between plaintiff and said George, 
and according to that agreed line he was the owner of the whole boundary 
sold to defendant. This evidence was objected to by the defendant as 
being incompetent, under section 590 of the Code. The Court 
overruled the defendant's objection, allowed the evidence, and (368) 
defendant excepted. 
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PRESNELL v. GARRISON. 

This exception cannot be sustained, under section 590 of the Code. 
There was no one representing the estate of George Deal as a party to 
the action, nor was there any one claiming title under him as a party. 
Bunn  v. Todd, 107 N.  C., 266; IlIull v. Martin, 85 N .  C., 406. It was 
incompetent as being: rcs inter alios acta. I t  was also incompetent for 
the reason that plaintiff could not prove title to land by a parol contract. 
But plaintiff contends that, as defendant assigned a bad ground for his 
objection below, he cannot assign a good ground in this court, and this 
seems to be the general rule with regard to such objections to evidence. 
Gidney v. Mdore, 86 N.  C., 484; Kidder v. McIlhenny, 81 N.  C., 123. 
But to this general rule there are some exceptions, among which is this: 
That when the law makes the evidence offered improper to prove the fact 
for which i t  is offered-that is, to prove a fact that cannot be proved by 
such evidence-it becomes the duty of the Court to exclude it, without 
objection. S. v. Ballard, 79 N.  C., 627. 

I f  it be true that the plaintiff and George Deal agreed that the line 
between them ran where the plaintiff testified that they agreed that it 
should, this agreement did not change the line made by their deeds. This 
agreement did not give the plaintiff title to more land than was cbnveyed 
to him by his deed, nor did it take any land from George Deal that 
belonged to him. The law does not allow the title to land to pass lop 
parol contract. Buckner v. Anderson, 111 N. C., 572. 

This evidence being offered to prove a fact that it was unlawful to 
prove by parol, should not have been allowed, although the objection was 
put on improper grounds. S. v. Ballard, 79 N.  C., 627. The furthest 

the Court have gone, so far as we have been able to see, is to allow 
(369) such agreements in  evidence as tending to locate the true line 

contained in a deed. 
But we do not understand from this record that this testimony was 

offered for that purpose, but for the purpose of estopping George Deal, 
and those claiming under him, from claiming title to this 15 acres. The 
defendant is not compelled to take a defective title, and he should not be 
compelled to pay for this land until the question of title is settled. 

New trial. 

Cited: S. c., 122 N. C., 595; Broorn v. Broom, 130 N.  C., 562 
v. Howell, 133 N. C., 165. 

; Drake 
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T. J. GILLAM v. LIFE INSURANCE COMPANY O F  VIRGINIA. 

Action for Money Paid Through Mistake-Courts-,Turisdiction- 
Pleading-Re f eree-Amendment-Practice. 

1. Under the Code, the demand for relief in a complaint is immaterial, and the 
court will give any judgment justified by the pleadings and proof. 

2. The Superior Court has not original jurisdiction of an action by a stock- 
holder in an insurance company doing business as a building and loan 
association against the company to recover an overpayment of interest on 
a loan, when the amount sought to be recovered is less than $200. 

3. In an action to recover for overpayment of interest, made by mistake, re- 
covery cannot be had for the forfeiture of double the interest as a penalty 
for usury, since, upon the allegation of such overpayment, by mistake, no 
legal implication arises that the plaintiff is suing for the forfeiture. 

4. An amendment to a complaint, the effect-of which is to confer and not 
merely to show jurisdiction, will not be permitted; hence, where the 
amount sought to be recovered in an action brought in the Superior Court 
was not within its jurisdiction, the plaintiff cannot be allowed to amend 
his complaint by changing the cause of action and increasing the amount 
of the recovery prayed for, so as to bring it within such jurisdiction. 

5. When to amend a complaint in an action would have the effect of depriving 
the defendant of the benefit of the plea of the statute of limitations, which 
could be used against an original action, the amendment will not be 
allowed. 

ACTION begun 2 March, 1895, and heard, on exceptions to report (370) 
of referee, a t  Fall  Term, 1897, of BURKE, before Greene, J., to 
recover the sum of $132.37, the excess of interest alleged by plaintiff to 
have been paid to defendant under mistake and in  ignorance of his 
rights. 

On hearing the exceptions, his Honor overruled the finding of (372) 
the referee that the Superior Court had no jurisdiction of the 
action, sustained the refusal of the referee to allow the amendments 
asked for by plaintiff, and rendered judgment for the plaintiff for 
$382.98, double the amount of the excess of the debt and 6 per cent 
interest paid by plaintiff. From this judgment the defendant appealed. 

S. J .  Ervin for plaintiff. 
Awry & Avery for defendant. 

CLARK, f .  I t  is true that, under the Code, the demand for relief is 
immaterial, and the court will give any judgment justified by the plead- 
ings and proof. Knight v. Houghtalling, 85 N. C., 17 ; Stokes v. Taylor, 
104 N.  C., 394; Hood v. Sudderth, 111 N.  C., 215; Sums v. Price, 119 
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X. C., 512; Adams v. Hayes, 120 N.  C., 383. But upon inspection of 
the complaint this action is brought to recover an overpayment of 
$132.27 of interest, alleged to have been made by mistake and ignorance. 
The referee correctly held that there was no original jurisdiction of such 
action in the Superio~ Court. Holden v. Warren,  118 N.  C., 326. The 
plaintiff then sought to treat i t  as an action to recover the penalty for 
usury of forfeiture of double the interest paid. Code, see. 3836 (now 
amended by Laws 1895, ch. 69). But upon an allegation of overpayment 
of interest by mistake, no legal implication arises that the plaintiff is 
suing for the forfeiture of double the interest, and there is nothing in  
the complaint from which it can be inferred. The amount of interest 
paid is not wen stated, only the amount of the overpayment which i t  is 
claimed was paid by mistake. I n  not sustaining the referee and dismiss- 

ing the action there was error. 
(373) The referee properly refused leave to amend (Code, see. 422)) 

so as to charge a caus'e of action for the penalty of double the 
interest. This being an entirely different cause of action and for a dif- 
ferent amount, 75-hich was within the jurisdiction of the Superior Court, 
such amendment would have been "not to show, but to confer jurisdic- 
tion," and therefore not allowable, eren under the present liberal system 
as to amendments. Glendenin v. Turner,  96 N.  C., 416; King 2.. Dudley, 
113 N.  C., 161. Besides, to have allowed i t  might have had the effect to 
deprive the defendant of the benefit of the defense of the statute of lim- 
itations, which could have been used against a new action brought for the 
avowed purpose of recovering the penalty for usury (Roberts a. Ins. Co., 
118 N .  C., 429)) and for that reason, also, the amendment could not be 
allowed. Gill v. Young,  88 N.  C., 58; Henderson v. Graham, 84 N.  C., 
496; Cogdell 2;. Exum,  69 N. C., 464; Christmas 11. Mitchell, 38 N.  C., 
535. 

The Superior Court had no original jurisdiction of the cause of action 
stated in the complaint. 

Action dismissed. 

Cited: Whitaker 2;. Dz~nn,  122 N. C., 104; Pender z3. Mallett, 123 
N. C., 62; Goodwin v. Pe;tilizer Works,  ib., 163; Baker v. Brem, 126 
N. C., 370; Jfoore a. .Moore, 130 N.  C., 341; Voorhees 21. Porter, 134 
N.  C., 597; Bolick v. R. R., 138 N. C., 371; iVcCullock v. R .  R., 146 
N.  C., 317 ; Brndburn v. Roberts, 148 N. C., 219; Carson v. Bunting, 154 
E. C., 534; Bryan v. Canady, 169 N.  C., 583; Renn v. R. R., 170 IT. C., 
146; R .  R. v. Dill, 171 N. C., 177. 
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IN RE ESTATE O F  ISAAC BOWMAN, DECEASED. 

Administration on Decedent's Estate-Administrators, Appointment 
of-Power of Clerk. 

Where letters of administration are issued to one person, who qualifies, the 
power of the clerk in that respect and as to that estate are exhausted, and 
the subsequent appointment of another person as administrator, before the 
first appointment is revoked, is void. 

APPEAL by W. H. Quick, administrator of Isaac Bowman, (374) 
respondent, from a judgment of the Clerk of the Superior Court 
of UNION, ordering that the letters of administration to him on the 
estate of Isaac Bowman be recalled, canceled and revoked, heard before 
Norwood, J., in  the courthouse in Monroe, on Saturday, 15 February, 
1897. 

His  Honor sustained the ruling of the clerk, and Quick appealed. The 
facts appear in  the opinion. 

E. Y .  Webb for plainti f .  
Adams & Jerome for defendant. 

MONTGOMERY, J. Isaac Bowman, a brakeman in the employment of 
the Raleigh and Augusta Railroad Company, was killed on 28 January, 
1896, while in  the discharge of his duties. On 6 March, following, F. H. 
Whitaker, the public administrator of Union County, was duly qualified 
by the clerk administrator of the decedent. The intestate left him sur- 
viving one adult brother and another brother and sister, who are infants 
under 21 years of age. The letters of administration were granted upon 
an application in  due form and upon production by the applicant of a 
paper-writing purporting to be the renunciation of the mother and adult 
brother of the right to qualify as administratrix or administrator. The 
paper was in due form and witnessed by A. B. Horn, a deputy sheriff of 
the county. On 27 March, three weeks after the qualification of Whit- 
aker, the respondent, W. H .  Quick, applied for letters of administration 
on the same estate, upon a paper purporting to be the written renuncia- 
tion of the mother; and ten days thereafter letters of administration were 
issued to Quick. On the day of application for letters of administration 
by Quick, ten days before his bond was executed and filed before he had 
been qualified as administrator, he states in  his affidavit filed in this case 
that the clerk "did issue to affiant a subpmna against the railroad 
company by which decedent was killed, together with subpcenas (375) 
for witnesses in  the case." and before two weeks had nassed he 
had made an alleged settlement with the railroad company as to the 
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damages which might have been recovered by the administrator of the 
decedent, on the basis of $350, retaining out of the same $175 for his 
services as attorney at  law, had paid the balance to persons entitled to it, 
including the two infant children, and had filed what he calls his final 
account. I t  is difficult to read these admitted facts and repress some 
criticism of the conduct of the clerk and of the attorney at law, Nr. 
Quick; but we do refrain, and pass at  once to the question involved. 
Was the action of the clerk in granting letters of administration to 
Quick void? We answer, yes. Everything appears to be regular in the 
proceedings in  which the petitioner, Whitaker, was appointed adminis- 
trator. When he afterwards undertook to appoint Quick administrator 
the clerk had exhausted his power in the granting of the letters of admin- 
istration to the petitioner, Whitaker. He  had no power to grant letters 
upon the estate to any other person under any conditions while the letters 
issued to Whitaker were unrevoked. Hymun c. Qaskins, 27 N. C., 267, 
The law could not tolerate such a condition of things as would ensue if 
the clerk could appoint subsequellt administrators, leaving the letters of 
former ones unrevoked, nor will it permit suits at  law raising the issue 
of fact to be tried between two riral administrators as to which one of 
them is entitled to the office. I f  the first letters had been frat~dulently 
procured, or if they have been issued to the mrong person, the remedy is  
at hand-a motion to remoae -and then, upon that being done, to have 
qualified the person entitled to administer. That was the course which 
should have been uursued in this case. The next of kin in this matter 
have lost their day, and the public administrator, the petitioner, has 

qualified according to law. What course he intends to pursue is  
(376) not for us to say, but i t  is to be presumed that if the fact be as he 

affirms in his affidavit. that the railroad authorities made the set- 
tlement with Quick, treating him as the administrator, after they had 
had notice that the petitioner had qualified as administrator of the dece- 
dent estate, had entered upon his duties and had advertised for creditors 
according to law, he will take steps to look into that settlement, as well 
as to the charge made by Quick for his services as attorney, at least so 
far as the infant children are concerned. 

We need not discuss.the particulars of the alleged irregularities and 
errors in the proceedings, either of his Honor or of the clerk, for they 
are immaterial when considered in the aiew of the law which we have 
taken. 

The judgment o ih i s  Honor affirming that of the clerk declaring letters 
of administration issued to Quick to be void and to be revoked is 

Affirmed. 
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STATE EX REL. J. G. SHENNONHOUSE v. J. S. WITHERS AND T H E  BOARD 
O F  COMMISSIONERS OF NECKLEKBURG COUNTY. 

Act ion  in S a t u r e  of Quo Warranto-0,fice of Cotton Weigher-Election 
at Jo in t  Hpet ing of T w o  Separate Bodies-Xajority T7ote of Z e m b e r s  
Present-Leaye of Attorney-General t o  Relator t o  Xzle-Demand on 
Occupant of Ofice for Possession of 0.fice. 

1. TI7here. before the trial of the action. a relator obtained the consent of the 
Attorne) General to prosecute the same in his name, and properly indem- 
nified the State against the cost and expense of the action, i t  is immaterial 
that such conient wn? not applied for and obtained before the issuance of 
the summons 

2. Where, by a statute (chapter 30. Pr. Laws 1885). i t  was made the duty of 
the Mayor and Board of Aldermen of the City of Charlotte and the County 
Commissioners of Mecklenburg County. in joint session and presided over 
by the mayor of the city, on the first Monday in September of each year, to 
elect a cotton weigher for said city, the fact that the meeting of the mayor 
and hoard of aldermen on such day ~ t a s  not a regular meetinc of the 
board does not invalidate the action of such meeting, since it  was the duty 
of the major to convene the board of aldermen in special session on the 
day fixed b~ the statute for such election. 

3. The failure of one member of a board of aldermen, consisting of twelve 
members, to attend a meeting of the board does not invalidate the action 
taken a t  such meeting by the other aldermen. 

4. I t  is not necessary that  one who claims an office shall make a demand upon 
the occupant for its surrender before bringing his action to recover it, 
especially when the incumbent claims the right to the office and its emolu- 
mentq. 

5. Where the l3oTTer of appointment to an office is conferred by statute upon 
two or more bodies, and no provision for a quorum is made, nor is i t  pro- 
vided that they shall act separately, the rule is  that all the members of a l l  
the bodies must meet together for consultation, or all must he notified so 
to meet; and thereupon, if the majority of those present constitute a ma- 
jority of all the members of all the bodies, they may proceed to make the  
appointment. 

6. Chapter 30, Pr .  Laws 1885. provides that "The Mayor and Board of Blder- 
men of the City of Charlotte and the County Commissioners of the County 
of Meclrlenburg, in joint session and presided over by the mayor of the  
city, on the first Monday in September. 1885, and every year thereafter, 
shall elect one cotton weigher for the city of Charlotte." The act does not 
prescribe the quorum or whether a majority shall govern, or place any 
check or limitation in favor of the members of either board or of the com- 
ponent parts of either board. The mayor and eleven out of the twelve 
members of the board of aldermen convened on the first Monday of Sep- 
tember, 1897, in the City Hall (where the previous joint meetings had been 
held) and sent a communication and notice to the board of county com- 
missioners (composed of three members and then in session a t  the court- 
house) to the effect that  the mayor and board of aldermen were then in 
19-121 289 
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session, in the City Hall, iu pursuance of the act of 1885, for the purpose 
of electing a cotton meigher, and that, although the previous annual joint 
meetings for such purpose had been held in the City Hall, the board of 
aldermen would meet at any other place the board of commissioners might 
prefer and indicate. The board of commissioners having declined to 
attend, on the ground that one of the aldermen was absent from the city 
and that there was qo regular or called meeting of the mayor and board of 
aldermen then in session, the mayor and the eleven aldermen proceeded to 
the election of a cotton weigher ; whereupon S., having received seven of 
the eleven votes, was declared elected : Held, in an action by S. to recover 
the office from W., the incumbent, and for a mandamus to compel the 
board of comniissioners to induct him into office, that the election of the 
relator was valid. notwithstanding the absence of the hoard of commis- 
sioners from the meeting. 

(378) ACTION for the recovery of the office of cotton weigher for the 
. city of Charlotte, brought by the relator against the defendants 
and tried before Hoke, J., and a jury, at  Fall  Term, 1897, of MECKLEX- 
BURG, on an agreed statement of facts (which are summarized in the 
opinion of Montgomery, J.). 

Upon the facts agreed, his Honor directed the jury to answei the 
issues "30," and gare judgment against the plaintiff, who appealed. 

Jones  & Ti l l e t t  a ~ l d  Osborne, Mamuell & Keeruns for p l a i n t i f .  
Burwell,  W a l k e r  & Cansler and Clarlcson & Dulls  f o r  defendants .  

MONTGOMERY, J. The first section of chapter 30 of the Private Laws 
of 1885 provides for the election of a cotton weigher for the city of 
Charlotte, in the following language: "That the Mayor and Board of 
Aldermen of the City of Charlotte and the County Commissioners for 
the County of Necklenburg, in joint session, and presided orer by the 
mayor of the city, on the first Monday in September, 1884, and every 
year thereafter, shall elect one cotton weigher for the city of Charlotte." 
. . . At 11 o'clock a. m, on the first Monday in September of the 
present year, eleven of the twelve members of the board of aldermen met 

with the mayor in the City Hall, in the hall of the board of alder- 
(379) men, and the mayor sent and had delivered to the chairman of 

the board of commissioners, composed of three members, that 
board being in regular session, a communidation and notice to the effect 
that the board of aldermen mere then in session in the City Hall in pur- 
suance of the statute of 1885, for the purpose of electinq a cotton weigher 
for the city of Charlotte. I t  was further stated in the communication 
that the joint meetings of the two bodies for the election of a cotton 
weigher had heretofore been held in the City Hall. but that if the board 
of commissioners should prefer, the board of aldermen would meet with 
them at any place the commissioners might indicate. The commissioners 
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in reply sent a verbal message to the mayor and aldermen, declining to 
meet them, alleging as a reason for the declination "that one of the 
twelve aldermen was absent from the city of Charlotte and that there was 
no regular or called meeting of the mayor and board of aldermen then 
i~ session, and suggesting that the two boards should have a joint meet- 
ing for the purpose of electing a cotton weigher on 20 September, at an 
hour and place to be designated and agreed upon." Upon receiving the 
message from the board of county commissioners, the mayor and eleven 
aldermen proceeded to the election of a cotton weigher, in which election 
seven of the aldermen voted for the plaintiff and four of them for the 
defendant for that place, and the mayor declared the plaintiff elected. 
The plaintiff at the proper time executed and tendered to the board of 
commissioners a bond, in proper form and with sufficient sureties, which 
was declined, without examination or inspection, the members of the 
board stating that they had been advised that the plaintiff had not been 
legally elected cotton weigher. 

There was one of the aldermen absent from the town at the time of the 
election. The plaintiff, before he brought this action, made no demand 
on the defendant, the present incumbent, for the place, and had 
'taken no oath of office, and at the commencement of the action did (380) 
not have the consent of the Attorney-General to bring the action, 
but has since obtained from that officer a paper-writing ratifying and 
approving the bringing of the action. 

His Honor charged the jury that they should find the first issue, "Is 
the relator of plaintiff of right entitled to the office of cotton weigher in 
the city of Charlotte?" "No"; and the second issue, "Have the board of 
commissioners wrongfully refused to take bond of relator of plaintiff as 
cotton weigher and to induct him into his office?" "No." The defend- 
ant's objection that the action was brought without the consent of the 
Attorney-General is without force, since i t  appears that the consent of 
that officer was obtained before the trial of the action. The application 
to the Attorney-General to bring such an action could not have been 
refused, and no harm has been done in this case, for the plaintiff has 
given satisfactory security to indemnify the State against all cost and 
expenses which may accrue in consequence of bringing the action. The 
plaintiff's action in this respect is analogous to that of a suitor who 
should procure a summons to be issued by the clerk without giving the 
bond required by section 209 of the Code, and who afterwards and before 
trial filed the bond required by the statute. Russell 21. Saunders, 48 
N.  C., 432 ; McMillan v .  Baker, 92 N. C., 110. 

The objection by the defendant that the day on which the mayor and 
board of aldermen met was not a regular meeting of the board is of 110 

consequence. The act of 1885 made 1 September the day for the election 
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of cotton weigher of Charlotte, and it was the duty of the mayor to con- 
vene the board of aldermen in special session for that purpose. That 
day, too, doubtless was named by the General Assembly for the conven- 
ience of the commissioners, i t  being their regular monthly meeting day. 

Nor is there any more force in the objection that one member 
(381) of the board of aldermen out of twelve was out of place. The law 

surely does not contemplate that the failure of one member of a 
board consisting of twelve to attend a business meeting would be fatal 
to its action. 

Another objection on the part of the defendant was that the plaintiff 
made no demand upon the defendant for the office. No demand was 
necessary. I n  the language of the opinion in Heath 1). Morgan, 117 
N. C., 504, "The reason why a demand in any case is required is that the 
defendant may surrender the property without the trouble and cost of a 
suit, and when it appears, as in this action, that defendant still claims 
the right to hold the property, no demand is necessary." 

The main question in the case is whether it was necessary to the val- 
idity of the plaintiff's election that the board of commissioners as an 
organized body should have participated in the meeting of the first of 
September, when the seven aldermen cast their ballots for him. I t  was 
conceded by the counsel of the plaintiff in the argument here that, under 
the law as it is in England, the presence of the board of commissioners 
at some stage of the proceedings would have been necessary. But they 
contended that such ought not to be the rule here, on general principles, 
and that it has also been displaced by a statutory one. Code, sec. 3765, 
subsec. 2. That section is in the following language: "All words pur- 
porting to give a jciint authority to three or more public officers or other 
persons shall be construed as giving such authority to a majority of such 
officers or other persons, unless i t  shall be otherwise expressly declared in 
the law giving the authority." 

We have arrived at the conclusion that the English rule on this ques- 
tion should not prevail in North Carolina,-as being inconsistent with the 

genius of our institutions. The English adjudications are based 
(382) on that people's idea of the nature and character of their munici- 

pal corporations, and was adopted by them in imitation of their 
form of government. I t  is well said in Whitehead v. People, 26 Wend., 
643, that "The loyal subjects of the British crown (in their view of cor- 
porations) discover a government within a government, and amuse them- 
selves by drawing analogies between their constitution and that of their 
own boasted empire. I n  the mayor they think they see their sovereign, 
in the aldermen the House of Lords, and in the commonalty the House 
of Commons, and they are pleased to think that as a valid law requires 
the concurrence of the crown and both houses of Parliament, so these 
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branches of the little empire must all be present and act, or else their 
doings are 70id." But with us these corporations are created for prac- 
tical business purposes and to carry out the intentions of our people-the 
intentions of a people who govern themselves in respect to that part of 
the government committed to their jurisdiction. 

The act of 1885, authorizing this election, provides for a j o i n t  meet- 
ing of the board of aldermen and county commissioners, to be presided 
over by the mayor. There is nothing in the statute which fixes the rule 
of a quorum, nor does i t  provide whether a majority should govern, nor 
is there a word placing any check or limitation in favor of the members 
of either board or of the component parts of either board. The contem- 
plated meeting is one in which all the individuals of each board are 
blended, without order in one joint body, and nothing is dependent upon 
the concurrent action of each board. The board of commissioners is not 
even authorized by the statute to participate in the organization of the 
meeting, for its presiding officer is fixed under the terms of the statute. 
The board of commissioners had a sufficient notice of the meeting sent 
to them by the mayor, apprising them of the meeting provided for under 
the statute, and of the place where the meetings had been usually held 
for years. The notice contained the further'statement that, if the 
usual place of meeting was not agreeable to the commissioners, (383) 
the commissioners might indicate the place. The reasons assigned 
by the commissioners for their refusal to comply with the law were no 
reasons. By  their conduct they intended a deliberate refusal on their 
part  to comply with the law-a law clear as light, a law that admitted 
of no two constructions, and which was enacted for the purpose of hav- 
ing carried out one of the fundamental ideas of our system of govern- 
ment, the right of the people to choose their own officers at  stated periods, 
and providing a means against perpetuities in office. Can it be seriously 
thought that our laws would permit this board of commissioners, by its 
willful refusal to attend this meeting, after having received proper 
notice, to thwart this act of legislation and thereby enable the present 
incumbent to hold orer, thereby creating confusion in public affairs and 
shocking the common sense of justice of our people? I f  we were without 
precedent in this matter, we would be compelled to take the 1' ~ i e w  we 
have taken of this case, for the reasons assigned. But we are not without 
precedent. I n  Throop un Public Officers, sec. 116, the following doctrine 
is announced : "Where the power of appointment to an office is conferred 
by statute upon two or more bodies, and no provision for a quorum is 
made, nor is i t  provided that they shall act separately, the rule is that 
all the members of all the bodies must meet together for consultation, 
o r  all m u s t  be not i f ied  so t o  meet,  and thereupon, if the majority of those 
present constitute a majority of all the members of all the bodies, they 
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may proceed to make the appointment." And i n  the case of People v. 
Walker, 24 Barb., 304, the statute in  New York being in  substance like 
the provisions in  our act of 1885 as to the manner of meeting of the 

boards, the principle announced in  Throop, supra, is affirmed. 

(384) There was error in the instructions of the court to the jury, 
and but for the verdict of the jury we would reverse the judgment 

and give judgment for the plaintiff. 
New trial. 

Cited: Hendon v. R. R., 12'7 N. C., 113; Midgeti v. Gray, 158 N. C., 
135. 

T. H. GAITHER v. HASCALL-RICHARDS STEAM GENERATOR 
COMPANY. 

Lease of Building-Warranty-Trial-1nstructio.n~-Verdict of Jury,  
Impeachment of. 

1. The law, in leases, does not imply any warranty as to the quality or condi- 
tion of the leased premises. 

2. Where, in the trial of an action for the rental of buildings which the lessee 
had abandoned, for the alleged reason that on account of the rising of 
water in the basement the condition of the premises endangered the health 
of defendant's agents and employees, and that plaintiff was aware of, but 
concealed the defect from defendant's agent, who contracted the lease, the 
trial judge instructed the jury that if they should not believe that the con- 
dition of the basement became a nuisance, they should fmd for the plaintiff: 
Held, that such instruction was not objectionable as including the submis- 
sion of a question of law to the jury, when it was preceded in the charge 
by the statement that if the basement became wet and its condition injuri- 
ous to the health of the occupants of the building, then it was, in law, a 
nuisance. 

3. Where a jury retired at 11 a. m. to consider their verdict, which was re- 
turned a t  3 p. m., such verdict cannot be impeached because the sheriff 
declined to give them refreshments, except water, until they agreed on a 
verdict or until the judge should tell him to take them to dinner. 

ACTION tried before Brown, J., and a jury, at  March Term, 1897, of 
MECRLENBURQ, on appeal from the court of a justice of the peace. 

There was a verdict for the plaintiff, and the defendant appealed 
from the judgment thereon, for the reasons assigned in  the opinion of 
the Court. 

(385) H .  W. Harris f o r  appellant. 
Clarkson & Duls for appellee. 
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FAIRCLOTH, C. J. On 1 July, 1896, the plaintiff let to the defendant 
the first floor and basement of a certain building at  an agreed price for 
one year. The basement was then dry and in  good condition. The 
defendant alleges that, in September and October next, water arose in 
the basement floor and its condition '(became such as to injure and 
endanger the health of the defendant's agent and employees who worked 
on the floor above"; that, plaintiff knew the basement had been a met 
cellar, but concealed this serious defect from the defendant's agent. The 
defendant abandoned the premises on 31 October, 1896, and refused to 
pay rent any longer, for which this action is brought. Each party intro- 
duced evidence to show the condition of the cellar before, at  and after 
the date of the lease, and the jury rendered a verdict in  favor of the 
plaintiff. His  Honor instructed the jury as follows : 

"If the jury find from the evidence that the basement had, before the 
execution of the lease, been a wet cellar, and the plaintiff knew this fact, 
but fraudulently concealed it from defendant at the time of making the 
contract. and that the basement afterwards became wet and its condition 
injurious to the health of the defendant and its agents-in other words, 
a nuisance-and that defendant, through reasonable fears of injury to 
health, abandoned the premises on that account, then defendant would 
not be liable for rent, and the jury should answer the issue 'KO.' But if 
the jury should not find from the evidence that the basement had been a 
wet cellar before, or that plaintiff had knowledge of it and concealed i t  
from the defendant, or if they should not believe that the condition of 
the basement became a nuisance. or that defendant left the  remises 
through reasonable fears of injury to health, but on some other 
account, then they should ansm-er the issue 'Yes,' and in  that (386) 
event should find what amount is due." Defendant moved for a 
new trial, on the grounds ( I )  that the court erred in using the word 
"nuisance," as set forth above in that portion of the charge which is 
made a part of the case; ( 2 )  that while the jur? were considering the 
verdict, the officer in  charge of the jury, without any order from the 
clerk, denied them any refreshments, except water, for a long time, and 
in  answer to their request for dinner, informed them a number of times 
that they would have to wait until they agreed on a T-erdict, whereby the 
jury were induced to consent to a verdict. 

The first exception is that the court submitted a question of law to the 
jury when in  the latter part of the charge he told them, 'or if you should 
not believe that the condition of the basement became a nuisance." This 
would seern so, but for the prerious part of the charge, where he told the 
jury that if the basement became wet and its condition injurious to the 
health of the defendant and its agents, then i t  was in  law a nuisance. 

. The condition of the basement was the fact for the jury to find, and 
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when it was found by the jury the judge announced the law accordingly. - 

There was no express warranty as to the condition of the cellar, and the 
lam in leases does not imply any warranty as to the quality or condition 
of the leased premises. Taylor on Landlord and Tenant, see. 381. 

The jury retired at  11 o'clock a. m. and rendered their rerdict at  3 
p. m. I n  the meantime they mere in charge of the sheriff, who declined 
to give them refreshments, except water, and told them they must wait 
until they agreed on a verdict, or until the juage told him to take them 
to dinner. This matter is regulated by the Code, see. 1736, and chapter 
44, Lams 1889; and we see nothing in the conduct of the sheriff prejudi- 
cial to the defendant's rights. 

Affirmed. 

(387 
TT7EATHERS 6: CROWDER v. J. S. BORDERS ASD WIFE. 

Hechanic 's  Lion-Xa~-ried W o m a n - C h a ~ g r  o n  S e p a r a t ~  Es ta te .  

The separate estate of a married n-ornan is not subject to a lien for labor done 
or materials furnished for its improvement, under a verbal contract of 
herself and husband. 

ACTION begun in the court of a justice of the peace to enforce a 
mechanic's and laborer's lien, and heard on appeal before Norwood,  J., 
a t  Spring Term, 1897, of CLEVELAND. 

The facts are stated in the opinion of the Court. From the judgment 
dismissing the action as to the fpme defendant the plaintiffs appealed. 

W e b b  & W e b b  for p la in t i f s .  
Avo counsel c o n h a .  . 
FAIRCLOTH, C. J. Defendant and her husband contracted with plain- 

tiffs verbally to harre a house built on her land, and materials furnished 
for the building. The house was built and paid for, except $37.81. 
Defendants, alleging that bad work was done and inferior material used, 
refused to pay the balance. Plaintiffs sue for balance, and ask to have 
their judgment declared a lien on the house and lot. This is the only 
question. Plaintiffs admitted the contract was not in writing, and there- 
upon his Honor held that they could not recover on their own showing, 
and adjudged that the feme defendant go without day and that plaintiffs 
have judgment against the husband for the balance. Plaintiffs appealed 
from that part of the judgment dismissing the action as to the feme 
defendant. 
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I t  has already been held that a wife cannot subject her land or sepa- 
rate interest therein, in  any way, except by a regular conveyance, ese- 
cuted as required by the statute, and then the intent to charge her 
separate estate must appear on the face of the instrument creating (388) 
the liability. 

She may charge her personal estate by herself, or by an agent, for her 
necessary personal expenses, or for the support of her family, or to pay 
her ante-nuptial debts, without the written assent of her husband, and 
may make him her agent to manage her separate estate. Code, sec. 1826 ; 
Thompson v. Taylor, 110 N.  C., 70; Loan Assn. v. Black, 119 N.  C., 323; 
Baxemore 71. Nountain, 121 N.  C., at the present term. 

She cannot ratify a void contract. See second case cited, supra. NO 
error. Judgment 

Affirmed. 

Cited: S. c. ,  124 N.  C., 610, 613; Ball 11 .  Paquin, 140 N.  C., 92; Stout 
v. Perry, 152 N. C., 313. 

NOTE.-This has been changed by Laws 1901, ch. 617, now Rev., 2016. Pin- 
ger v. Humter, 130 N .  C., 529. 

B. J. EDWARDS ET AL. V. W. W. PHIFER. 

Trial-E~~idence-Irrelevant Testimony-Harml~ss Error-Charge of 
Trial Judge-Verdict. 

I. Although testimony which does not prove or tend to prove the coutention of 
either party to an action is irrelevant and should properly be excluded, yet 
its admission is harmless error. 

2. The fact that in the trial of an action one party happens to get the benefit 
of the testimony not strictly competent, does not justify the admission of 
incompetent evidence for the benefit of the other party. (Cheek a. Watson, 
90 N. C., 302, disapproved.) 

3. When the substance of a party's prayer for instruction is given in the charge 
by the trial judge, it is not necessary that the exact language of the prayer 
should be followed. 

4. Where, in the trial of an action by the vendee of land against the vendor to 
recover the difference between $782, the contract price of the land, as 
plaintiff alleged, and the value of ten shares of stock in a building and 
loan association, which, as defendant alleged, the plaintiff subscribed for 
and assigned to him and agreed to keep until maturity, and for which 
defendant received $1,000 at its maturity, the issues were: (1) "What was 
the purchase price of the property under the terms of the contract?" and 
(2)  "Is the defendant indebted to plaintiff? If so, in what amount?" and 

297 



I N  THE SUPREME COURT. [I21 

the jury responded to the first issue, "Ten paid-up shares in building and 
loan, and plaintiff was only to be made to pay therefor $782"; and to the 
second issue the response was "Thirteen dollars and interest" : Held, that 
the verdict was an explicit finding that the contract price of the land was 
ten shares of stock, as contended for by defendant, and plaintif€ cannot 
complain of the inconsistent finding, in response to the second issue, in her 
favor. 

(389) ACTION tried before H o k e ,  J., and a jury, a t  Fall Term, 1897, 
of MECKLENBURG. 

The facts appear in  the opinion. The plaintiff objected to the find- 
ings of the jury as inconsistent and irresponsive and as not warranted 
by the pleadings and evidence, and appealed from the judgment thereon. 

O s b o m e ,  Maxwel l  d Keerans  for plaintif f .  
Jones  d T i l l e t t  and George E. W i l s o n  for defendant .  

FURCHES, J. The feme plaintiff bought a house and lot in  the city of 
Charlotte from the defendant. The deed has been made, and there is no 
dispute about the title. The only controversy is as to the price of the 
house and lot. The plaintiff claims that it was $782, while the defend- 
ant claims that i t  was ten shares of paid-up building and loan stock, of 
the nominal value of $100 each, making in the aggregate $1,000. The 
plaintiff not having the rectdy money to buy the property, i t  was agreed 
that the price, whatever it may have been, was to be paid through the 
building and loan association. For this purpose, the plaintiff subscribed 
for ten shares, which she afterwards assigned, on the books of the com- 

pany, to the defendant. The plaintiff kept the weekly dues paid 
(390) on these ten shares of stock until it matured, i n  1896, and the 

defendant receipted for and drew the money due thereon, $1,000. 
The plaintiff contends that only $782 of the money drawn by the 

defendant from the building and loan association belonged to the de- 
fendant, and this action is brought to recover the difference between 
$782 and $1,000. 

The plaintiff swwe that the contract price was $782 and introduced 
other evidence tending to corroborate her;  while the defendant swore 
that the contract price was ten paid-up shares of stock of the nominal 
value of $100 each in the building and loan association, and introduced 
other evidence tending to sustain him. 

During the trial the plaintiff introduced evidence as to the value of 
the property, as to what the lot, unimproved, was worth, and also as to 
the cost of putting the house on it, said to be about $650. And defend- 
ant, over the objection of plaintiff, was allowed to prove by an officer of 
the association that plaintiff in fact paid into the association on this 
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stock $795, and the balance, making the $1,000, was paid from the divi- 
dends due on said stock. 

The plaintiff claims that the admission of this evidence was error and 
that she has been prejudiced thereby, while the defendant claims that i t  
was not error, and if i t  was error, it was justified by the incompetent 
evidence introduced by the plaintiff as to the value of the house and 
lot-in other words, that "honors are easy," and cites Cheek v. Watson, 
90 N. C., 302, to sustain this contention. I t  does not seem to us that 
Cheek v. Watson can be sustained by precedent or authority, and this 
ruling of the court does not meet our approval; but it does seem to us 
that the correctness of the judgment of the court depends on this ruling 
of the court. 

This evidence was irrelevant, as it did not prove nor tend to prove 
any issue before the court. I t  did not tend to prove the plaintiff's 
contention that the price of the property was $782, nor did it tend (391) 
to prove the defendant's contention that the price was ten paid-up 
shares of stock in the building and loan association. I n  other words, it 
did not prove or tend to prove the contract, as contended by either party, 
and should have been excluded. Short v. Yelverton, ante, 95. As to 
whether it tended to disprove the plaintiff's contention that the contract 
price was $782 is not before us, as the defendant did not appeal. But as 
we fail to see how it could have tended to prove that the contract price 
was ten paid-up shares of stock of $100 each in the building and loan 
association, i t  was harmless error. I n  fact, the same thing had been 
proved by 'the defendant's testimony, just before, without objection on 
the part of the plaintiff. 

The court did not read several of the prayers of the plaintiff for 
instructions, while the court remarked that the$ were good law, and the 
plaintiff excepted to this. This exception would be well taken but for 
the fact that the substance of the plaintiff's prayers are given in the 
charge of the court, and it was not necessary that they should be in the 
language of the prayers. Patterson v. McIver, 90 N.  C., 493; Brimlc v. 
Black, 77 N. C., 59; S. v. Hargraves, 103 N .  C., 328. 

I t  is contended by the plaintiff that the verdict is irregular, uncertain, 
and not responsive to the contention of either plaintiff or defendant, and 
that the court committed an error in allowing such a verdict to be ren- 
dered, and in going to judgment thereon. I t  is true that $795 is not in 
accordance with the contention of either party, nor does it seem to be 
sustained by the evidence; but this is not the verdict of the jury upon 
the issue submitted as to what was the contract. The issues submitted to 
the jury were as follows : 

1. "What was the purchase price of the property under the terms of 



(392) the contract?" Answer: "Ten paid-up shares i n  building and 
loan, and plaintiff was only to be made to pay therefor $782." 

2. "Are the defendants indebted to the plaintiff? I f  so, in what 
amount ? Answer : "Thirteen dollars, with interest from March, 1896." 

So i t  is seen that the jury explicitly found that the contract price was 
ten paid-up shares of stock in the building and loan association, ad'ding 
what was unnecessary and surplusage, for which she "was only to pay 
$782." I f  they had stopped with this issue, the plaintiff would have 
been entitled to nothing. I t  is the second issue that contains the errone- 
ous finding of $13 in favor of the plaintiff. While the defendant would 
have had grounds to complain of this finding, we do not see how the 
plaintiff can complain, as it is in her favor. 

I t  may be that the defendant got the advantage in the trade-got more 
for the property than it was worth; but if this be so, it is not a matter 
that we can remedy. 

Affirmed. 

Cited: Norton a. R. R., 122 N.  C., 934; X. I>. R. R., ib., 943 ; Rrozun v. 
Miensset, 123 N. C., 378; S. v. Booker, ib., 725; Hooker v. R. R., 156 
N. C., 158 ; Rcnn 21. R. R., 170 N. C., 146. 

W. R. SAMS v. PRICE, WELCH & CO. 

Pmctice-Amended Complaint-New Cause of Action-Statute of 
Limitations. 

Where plaintiff sued for the price of "sawed timber" and afterwards filed an 
amended complaint, alleging that one &I. sold to defendants a "lot of logs," 
and that it was agreed between plaintiff and M. and the defendants that 
plaintiff should be paid a certain sum from the sale of one-half thereof: 
Held, that the cause of action was changed by such amended complaint, 
and the defendants had a right to set up in their answer thereto any and 
all legal defenses, including the statute of limitations, just as if the action 
had been commenced at the date of the amended complaint. 

(393) ACTION tried before Norwood, J . ,  and a jury, a t  Fall  Term, 
1897, of MADISON. 

The facts appear in the opinion. There was a judgment for defend- 
ants on the verdict, and plaintiff appealed. 

Gudger, Pritchard & Rollins for plaintif. 
George A. Shzcford for defendants. 
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XONTGOMERY, J. In the original complaint the plaintiff's cause of 
action was based on a sale and delivery to the defendants of a lot of 
sawed timber at the agreed price of $401.54. After the testimony had 
been concluded, the judge allowed the plaintiff to amend his complaint. 
The amendment was an allegation that one McLean sold to the defend- 
ants a lot of logs and agreed with the defendants that out of the money 
which might arise from the sale of one-half of the lumber to be cut from 
the logs they would pay to the plaintiff $401.54; that defendants and 
McLean and the plaintiff agreed to this arrangement, and that defend- 
ants received the lumber and have refused to pay to the plaintiff the 
$401.54. The defendants denied the allegation contained in the amended 
complaint and pleaded the statute of limitations to it. The folloving 
issues mere submitted : 

1. Are the defendants indebted to the plaintiff? I f  so, how much? 
2. Did the plaintiff's cause of action alleged in his amended corriplaint 

accrue more than three years before the filing of said amended coni- 
plaint ? 

His Honor charged the jury that the plaintiff had offered no evidence 
which the5 could consider in their answer to the first issue upon the 
allegatioiis made in the original complaint, and that if more than three 
years had elapsed next preceding the filing of the amended com- 
plaint, they should find the second issue "Yes." There was no (394) 
error in the charge of his Honor. 

We have examined the testimony offered in the case, and none of it 
was relevant to the allegations of the original complaint. The amended 
complaint mas filed in August, 1897, and the testimony of the plaintiff 
was that the contract declared upon in the amended complaint was made 
in  October, 1893. The cause of action set out in the amended complaint 
was entirely different from the one embraced in the original complaint. 
There mas a change of subject-matter of controversy, and other parties 
were brought in. The defendants, therefore, had the right in their 
answer to the amended complaint set up any and all legal defenses that 
were open to them, just as if the action had been commenced at the date 
of the amended complaint. Gill 2'. Young, 88 N. C., 58; H ~ s t e r  7'. X u l -  
Zen, 107 N. C., 724. 

The answer to the first issue was "$315," and to the second "Yes," and 
judgment was rendered against the plaintiff. 

Affirmed. 

Cited: Goodwin v. Fertilizer Works.  123 N.  C., 163 ; Re~jnolds 1 % .  

R. R., 136 N. C., 349. 
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COMMISSIONERS OF STAPU'LY COUNTY v. I.  W. SNUGGS,  TREASURE^. 

Invalid Statute-Constitutionality of Statute Authorizing Creation of 
Debt and Levy of Taxes-Mandatory Requirements of Constitution 
as to Passage of Statutes-Journals as Evidence-Power of County 
to Igsue Bonds Under the Code, see. 1996, in Aid of Railroad No t  
Begun at Date of the Constitution-Purchasers of Municipal Bonds, 
Duty  of. 

1. Section 14. Article I1 of the Constitution, providing that  no law shall be 
passed to raise money on the credit of the State, or to pledge the faith of 
the State, directly or indirectly, for the payment of any debt, or to impose 
any tax upon the  people of the State, or to allow the counties, cities or 
towns to do so unless the bill for the purpose shall have been read three 
several times in  each house of the General Assembly and passed three sev- 
eral readings, which readings shall have been on three different days, and 
agreed to by each house, respectively, and unless the ages and nags on the 
second and third readings of the bill shall have been entered on the Jour- 
nal, is  mandatory. 

2. I n  the trial of an action to declare invalid bonds of a county, issued in pur- 
suance of the authority of a n  act of the General Assembly, i t  is competent 
to introduce in evidence the Journal of the House or Senate to show that  
such act was not passed in conformity with the requirements of the Consti- 
tution; and when such Journal shows affirmatively that  the act  authoriz- 
ing the creation of the indebtedness, or t h e  imposition of a tax, was not 
passed with the  formalities required by section 14, Article I1 of the Con- 
stitution, such Journal is  conclusive as  against not only a printed statute 
published by authority of law, but also against a duly enrolled act, and 
such act is  invalid, so f a r  a s  it attempts to  confer the power of creating a 
debt or levying a tax. (Bank v. Comrs., 119 N. C., 214, followed, and Caw 
v. Coke, 116 N. C., 223, distinguished.) 

3. A county has no power, under section 1996 et seq. of the Code, and a n  
affirmative vote of the qualified voters of the county, to issue bonds and 
levy a tax for their payment in  aid of a railroad not begun before the 
adoption of the Constitution of 1868. 

4. I t  is  incumbent upon the purchasers of State, county, and municipal bonds 
to  ascertain whether the authority to issue them has been granted accord- 
ing to the requirements of the Constitution. 

FAIRCLOTH, C. J., dissents, arguendo. 

(395)- ACTION commenced i n  STANLY t o  enjoin t h e  payment  of t h e  
interest on  cer tain bonds issued by S t a n l y  County  i n  aid of t h e  

Y a d k i n  Rai lroad Company,  a n d  heard  on  t h e  re tu rn  of t h e  motion t o  
show cause, etc., before Coble, J., a t  chambers. 

F r o m  a n  order  cont inuing t h e  injunct ion t o  t h e  hearing, t h e  defendant  
appealed. 
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A. C. A v e r y ,  D. Schenck ,  Jr., and Shepherd  & Busbee for (396) 
plaintif fs.  

L o n g  & Long  and Ba t t l e  & Mordecai  for defendant .  

MONTGOMERY, J. On 15 August, 1889, a t  an election held in Stanly 
County, a majority of the voters of the county cast their ballots in favor 
of subscription to the capital stock of the Yadkin Railroad Company to 
the amount of $100,000. Bonds of the county to that amount were issued 
i n  payment of the subscription and delivered to the president of the com- 
pany. The annual interest has been paid regularly, except that accruing 
on 1 July, 1897, which has been collected and is now in the hands of the 
defendant, who is the treasurer of the county, and who is about to pay 
it to the holders of the coupons. The plaintiffs, taxpayers of the county, 
and the board of commissioners bring this action, alleging that Laws 
1870-'71, ch. 236, and Laws 1887, ch. 183, under which the commissioners 
attempted to act, and under which the election was held, were void, for 
the rekson that they were not passed as required by section 14, Artic!e I1 
of the Constitution, and that the bonds were therefore illegally issued, 
and they pray that the treasurer of the county, the defendant, be per- 
petually enjoined from paying the sum now in his hands, or any other 
sums which may hereafter come into his hands, to the holders of the 
coupons. The Latter was heard before Coble, J., and the restraining 
order theretofore granted was continued and the defendant enjoined 
from paying out the money in  his hands until the final hearing of the 
case. 

The act of incorporation of the Yadkin Railroad Company (chapter 
236, Laws 1870-TI), in  its fourth section, made provision for subscrip- 
tion to be made to the capital stock of the company by any county along 
the line of the road, to such amount as a majority of the county commis- 
sioners might determine, subject to the approval of the qualified 
voters of the county; the commissioners, in order to pay the sub- (397) 
scriptions, being empowered to issue bonds for that purpose and 
to levy taxes to pay the bonds and interest upon them. Section 4 of the 
act of incorporation was amended by chapter 183, Laws 1887, the.amend- 
ment extending the privilege of subscribing for stock of the company to 
the towns and cities and townships along the line of the road, and requir- 
ing the subscriptions to be approved by a majority of the qualified voters 
of such cities, towns and townships, and providing further that bonds 
should be issued in payment of said suFsoription and taxes levied to pay 
the same, principal and interest, accordinq to the terms and conditions 
of said bonds. and that the board of commissioners of the county should 
issue the bonds and levy taxes to pay the township subscriptions. Sec- 
tion 14, Article I1 of the Constitution, ordains that "No law shall be 
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passed to raise money on the credit of the State, or to pledge the faith of 
the State, directly or indirectly, for the payment of any debt, or to im- 
pose any tax upon the people of the State, or to allow the counties, cities, 
or towns to do so, unless the bill for the purpose shall have been read 
three several times in each house of the General Assembly and passed 
three several readings, which readings shall have been on three different 
days and agreed to by each house, respectively, and unless the aye's and '  
nays, on the second and third readings of the bill, shall have been entered 
on the journal.'' 

The plaintiffs were allowed to produce copies of the House Journal, 
certified to by the Secretary of State, to show that the above mentioned 
acts were not passed by the General Assembly in accordance with the 
requirements of the Constitution. That journal showed that the bill 
which became chapter 236, Laws 1870-'71, was introduced on 31 March, 
1871, and referred to the committee on internal improvements; that it 
was reported favorably on the next day, and that on 3 April, two days 

. after its introduction, it passed its second and third readings, and 
(398) that there was no entry of ayes and nays on either of its readings. 

From that journal i t  appears that the bill which was enacted into 
chapter 183, Laws 1881, passed its second reading on 26 February and 
that the ayes and nays were called on that reading and entered on the 
journal; that the bill passed its third reading on 28 February, but the 
ayes and nays were not entered on the journal on that reading. 

We are of the opinion that i t  was competent to introduce the House 
Journal as proof that the acts referred to were not passed according to 
the requirements of the Constitution, and they established that fact. 
That provision of the Constitution (section 14, Article 11) is mandatory, 
as we have decided in  Bank v. Comrs., 119 N. C., 214. I t  is the protec- 
tion which the people, in convention, have thrown around themselves for 
the benefit of the minority as well as of the majority. The object of the 
provision was to prevent hasty and ill-advised legislation, by means of 
which the people might be deprived of their property, not for the ordi- 
nary expenses of government, but, by special taxation, for enterprises 
ostensibly in  the name of the public good, but which might prove sources 
of individual injustice and injury. When indebtedness of the kind men- 
tioned i n  the provision is sought to be incurred, the people have said in  
that provision that their legislative body, whenever considering the pro- 
priety of authorizing it, shall be not only careful, but deliberate; that 
the bill shall be read three several times and pass three several readings, 
and that no two readings of the bill shall be had on the same day, and 
that the names of the legislators who vote on the question shall be known 
to the people in the enrollment of their names on the journal. I t  is a 
reasonable requirement, too, and especially serviceable to those who are 
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property holders and taxpayers, and the information is easy to be had 
by all who may be interested, for section 16 of the same article of the 
Constitution ordains that each house shall keep a journal of its 
proceeding, which shall be printed and made public immediately (399) 
after the adjournment of the General Assembly. 

Therefore, it is clear that in legislation in reference to raising money 
on the credit of the State, or pledging its faith to the payment of debt, 
or imposing any tax on the people of the State, or allowing the counties, 
cities, or towns to do so, the Constitution itself ordains that such legis- 
lation is void, unless the bills have passed three separate readings, on 
three different days, and unless the ayes and nays on the second and 
third readings shall have been entered on the journal. The bill may, 
in point of fact, have been read three several times and on three dif- 
ferent days, and the ayes and nays may have been actually called on the 
second and third readings, and the presiding officers may have certified 
thereto ; and yet, if the entry of the ayes and nays is not actually made on 
the journal, the Constitution, speaking with absolute clearness, says that 
the failure of such entry is absolutely fatal to the validity of the act. The 
entry, showing who voted on the bill and how they voted, must be made 
before the bill can ever become a law. The Constitution does not allow 
the certificate of the presiding officers or any other power to cure such 
an omission. The certificate of these officers will be taken as conclusive 
of the several readings in ordinary legislation, even if it could be made 
to appear that the journals were silent in reference thereto, because, in 
ordinary legislation, the directions of the Constitution are not a con- 
dition precedent to the validity of the act. But, in that class of legis- 
lation, the purpose of which is to legislate under section 14, Article I1 
of the Constitution, a literal compliance with the language of that sec- 
tion is a condition precedent and one which must be performed in its 
entirety before the bill can ever become a law. This point, however, 
has been so recently and so thoroughly discussed in the case of Bank v. 
Cornrs., supra, that it will be unprofitable to enter into another 
protracted discussion of i t  here. The authorities there cited are (400) 
numerous, and most of them directly in point. 

This case is clearly to be distinguished from that of Carr v. Coke, 
116 N. C., 223, and the difference cannot be pointed out more clearly 
than was done by Clark, J., who delivered the opinion in Bank v. 
Comrs., supra, in the following language: "This case has no analogy 
to Carr v. Coke, 116 N. C., 223. That merely holds that when an act 
is certified t o  by the speakers as having been ratified it is conclusive of 
the fact that it was read three several times in each house and ratified. 
Const., Art. 11, see. 23. And so it is here; the certificate of the speakers 
is conclusive that this act passed three several readings in each house 
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and was ratified. The certificate goes no further. I t  does not certify 
that this act was read on three several days in each house and that the 
ayes and nays were entered on the journals. The journals were in evi- 
dence and showed affirmatively the contrary. The people had the power 
to protect themselves by requiring in the organic law something further 
as to acts authorizing the creation of bonded indebtedness by the State 
and its counties, cities, and towns than the fact certified to by the 
speakers of three readings in each house, and ratification. This organic 
provision plainly requires for the validity of this class of legislation, in 
addition to the certificates of the speakers, which is sufficient for ordi- 
nary legislation, the entry of the ayes and nays on the journals on the 
second and third readings in each house. I t  is provided that such laws 
are "no laws"--i. e., are void unless the bill for the purpose shall have 
been read three several times in each house of the General Assembly 
and passed three several readings, which readings shall have been on 
three different days and agreed to by each house, respectively, and unless 
the ayes and nays on the second and third readings of the bill shall have 
been entered on the journal." 

But the defendant, for his protection, presents the view that, even 
if i t  be conceded that the acts above referred to were not passed accord- 

ing to the requirements of the Constitution, and for that reason 
(401) might be held void by this Court, yet the commissioners of the 

county had the right to submit the question of subscription, em- 
bracing the question of issue of bonds and the levy of taxes to pay the 
same, principal and interest, to the voters of the county, and, upon ap- 
proval by a majority of the qualified voters, to issue the bonds, under sec- 
tions 1996,1997,1998,1999 and 2000 of the Code. All the sections of the 
code were enacted by having been read three several times in each house 
of the General Assembly, having passed three several readings on three 
different days in either house, the ayes and nays on the second and third 
readings having been entered on the journals of the Senate and House 
of Representatives, respectively. 

But did the section above mentioned give additional and complete 
authority to order the election, issue the bonds and levy the taxes to pay 
them, principal and interest? Section 1996 is in these words: "The 
boards of commissioners of the several counties shall have power to sub- 
scribe stock to any railroad company or companies when necessary to 
aid in the completion of any railroad in which the citizens of the county 
may have an interest." I t  will be necessary, in order that that section 
may be construed to give authority to the commissioners to issue the 
bonds, that the language should include a railroad not begun to be built 
before the subscription was made; that the word "completion" should be 
construed "building" or "construction," extending even to the building 
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of a new road; for in the case before us it appears that the road had not 
begun to be built. We cannot see why the word "completion" should be 
thought to have been used by the legislators in any other sense than the . 
one most usual and natural. Ordinarily, the words, "to complete," are 
understood to mean to finish, to fulfill, aad the word "~ompletion'~ to 
mean the finishing or accomplishing in full of something which 
has already been commenced, as, for instance, it is most frequent (402) 
to hear the word "completion" used in connection with the finish- 
ing ,years and months of the education of the young. I t  is said of the 
yourg man or the woman that he or she has gone for this year or 
this session to a certain university for the completion of his or her 
education; the training or educational process having been going on for 
years. 

If there is uncertainty as to the meaning of the word ('completion," as 
used in section 1996 of the Code, we might invoke the aid of section 4 
(formerly 5), Article V of the Constitution, in its analogy to the Code 
section, to clear it up. The part of that section of the Constitution 
pertinent to this matter reads as follows: "And the General Assembly 
shall have no power to give or lend the pownr of the State in aid of any 
person, association or corporation, except to aid in the completion of 
such railroads as may be unfinished at tho time of the adoption of this 
Constitution, or in which the State has a direct pecuniary interest, un- 
less the subject be submitted to a direct vote of the people of the State, 
and be approved by a majority of those who shall vote thereon." 

Thus i t  appears that all gifts or loans by the State in aid of the com- 
pletion of such railroads as had been begun, but which were unfinished, 
at the time of the adoption of the Constitution, or in which the State 
has a direct pecuniary interest, could be made valid by simple act of 
legislation. Laws 1868-09, chapter 171 (now sections 1996, 1997, 1998, 
1999, and 2000 of the Code) were enacted a few days more than a year 
after the ratification of the Constitution of 1868. I t  is most reasonable 
to conclude that the policy and purpose of both the Constitutional pro- 
vision and the statute were the same, the only difference being that in 
case of State aid no approval by a vote of the people was required, while 
a majority vote of the people was required in cases of county aid. The 
object of the statute must have been to provide by a general act 
means by which the counties, without special legislation for each (403) 
county by separate bills, might be enabled to complete unfinished 
railroads in which the counties had a pecuniary interest. At the time 
of the enactment of the statute of 1868-'69, and always since that 
time, any county of the State duly observing the limitations of section 7, 
Article V I I  of the Constitution, and under an act passed according to 
the requirements of section 14, Article I1 of the Constitution, could and 
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can subscribe to the capital stock of the railroad company, whether un- 
finished or to be begun. The act of 1868-'69, howerer, considering the 

, condition of affairs then existing-that is, that there -were counties 
which had a pecuniary interest in  railroads that had begun, but were 
unfinished-enabled such counties to make subscriptions of bonds to 
complete such unfinished roads a t  the earliest moment and with the 
least cost by a general law passed according to section 14, Article I1 of 
the Constitution. This reasoning leads us to the still further conclu- 
sion that, at  the time when the act of 1868-'69 was brought forward i n  
the Code, see. 1996, and the four succeeding sections, i t  could have had 1 .  reference to no cases except those where the counties had a pecuniary 
interest in  unfinished railroads at  the adoption of the Constitution of 
1868, and that therefore the Code sections could not apply to the present 
case, because the Yadkin Railroad was not begun to be constructed until 
about 1889. 

We have given to the matters embraced in this case a patient and 
thorough consideration. We are aware of the hardships and losses that 
may follow from our decision, and m7e are also aware of the probable 
complaints likely to be made by persons interested. But the constitu- 
tional reauirement which we have discussed is clear in its meaning and 
in its language, and it is also mandatory, We must obey it in our inter- 
pretation of its meaning. In~restors in such securities who may meet 

with losses have no one to blame but themselves, for the journals 
(404) of the General Assembly are open to public inspection, and the 

Constitution of the State is a part of the public literature. The 
purchaser of real estate, with us, must look to the depository of his title 
for the security of his purchase, and so must the investors in our State 
and county municipal bonds look to the Constitution and the laws for  
the safety of their investments. 

We find no error in the ruling of the court below. 
No error. 

FURCHES, J., concurring: As I concurred in the opinion of the Court 
in C a w  v. Coke, 116 N.  C., 223, and also in the opinion of the Court in 
Banlc v. Comm., 119 N.  C., 214; and as it was clairred on the argument 
in this case that the t r ~ o  opinions were in conflict and could not stand 
together, I propose, in addition to the well considered opinion of Justice 
J fon tgome~y ,  to say briefly what seems to me to constitute the distinction 
between the two cases. 

The power to legislate is not conferred on the General Assenlbly by 
the Constitution. This i t  has ~54thout an express delegation of power. 
There are instances where the Legislature is commanded to legislate. 
But these are the exception to the general rule and have nothing to do  
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with the act we are considering. The most of the provisions of the 
Constitution, with regard to legislation, are restraints upon its power. 

The act considered in Caw v. Coke was passed under the general and 
inherent right to legislate. This being so, it fell under the general par- 
liamentary law of authentication, and the signature of the presiding 
officers was final. But the act now under consideration was passed under 
one of the restrictions or prohibitions placed upon the Legislature b j  
the Constitution, Art. 2, sec. 14, which provides "That no law shall he 
passed to raise money on the credit of the State, etc., unless it be read 
on three several days in each house, and on the two last readings 
the ayes and nays are taken and recorded, and this rule applies to (405') 
counties, towns, cities, etc. 

I t  must be admitted that the Constitution might have prohibited the 
Legislature from passing any act to lend its credit, or to authorize any 
county or town to do so. Suppose, then, that the Constitution had pro- 
hibited the enactment of any such law, but, notwithstanding this inhibi- 
tion, the Legislature had passed such an act, and the presiding officers 
had signed and ratified it, should the courts have gone on and enforced 
this act because i t  had passed and ratified by the presiding officers of the 
two houses? And if not, why should this act be enforced, passed in a 
way i n  which the Constitution says it shall not be passed, so as to 
authorize a county to raise money upon its credit? 

Suppose the Legislature should pass an act providing for the payment 
of the special-tax bonds, or the interest thereon, and the bill should be 
signed and ratified by the presiding officers of each body of the General 
Assembly, should this Court enforce this act? I must suppose that the 
answer to this proposition would be "NO"; that the Constitution pro- 
hibits the Legislature from passing such an act. And if such an act as 
this could not be enforced because the Constitution prohibits its enact- 
ment, it would be difficult to draw the distinction and to see how we 
could enforce this act, passed in a way the Constitution says it should 
not be passed. 

I have had trouble in coming to the conclusion that we, as a co-ordi- 
nate department of the government, could look to the manner of its 
passage. But, upon further consideration of the matter, I have come 
to the conclusion that these rules preventing us from looking behind the 
ratification are only applicable to acts passed under the general power 
of legislation. The precedents I have examined grew out of legislation 
under the general unrestricted power as to legislation. To adopt this 
rule with regard to restricted or prohibited powers would be, in 
effect, to destroy these restrictions, these wise and beneficent pro- (406) 
visions of the Constitution. In this, it seems to me, lies the dis- 
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tinction between Carr v. Coke and Bank v. Comrs., and this case falls 
under the rule governing in Bank v. Comrs. 

I t  is claimed that this is an act of repudiation on the part of plain- 
tiffs, and repudiation is not more distasteful to any one than it is to me. 
And i t  may be in a moral sense repudiation, but i t  cannot be in law, as 
the plaintiffs were never legally bound for these bonds. 

CLARE, J., concurring: So far, from the decision in Carr v. Coke, 
116 N. C., 223, conflicting with the decision of this case, it is the strong- 
est vindication of the wisdom and necessity of placing section 14, Article 
11, in the Constitution. I n  Carr v. Coke the majority of the Court felt 
constrained to hold that a bill of a general legislative nature and not 
imposing a tax, when authenticated by the certificate and signatures of 
the speakers, could not be impeached, though i t  was averred in the com- 
plaint and shown by the journals that such bill had, in fact, been tabled 
on the second reading in the house in which it had been introduced and 
consequently had not reached the other house at all. This being so, if 
the people should desire by constitutional amendment or by a provision 
inserted by a constitutional convention to require other safeguards of 
the actual passage of laws than the signature of the speakers, can there 
be any doubt that they have the power to do so ? Now, as to the passage 
of the class of bills specified in section 14, Article 11, they had the fore- 
sight to do this very thing and to require additional guarantees by pro- 
viding that such bills should not become laws unless read on three dif- 
ferent days in each house and unless "the ayes and nays on the second 
and third readings shall have been entered on'the journal," which jour- 

nal, section 16 of the same Article, requires to be "printed and 
(407) made public immediately after the adjournment of the General 

Assembly." As to such matters, in which great amounts of money 
are at stake, the public were not willing to run the risk of bills being 
palmed off as statutes through the inadvertence of the speakers or the 
venality of clerks of the General Assembly without having, in fact, been 
enacted. These additional requirements are not mere technicalities, but 
indispensable safeguards which experience has caused to be inserted in 
the Constitutions of many of the States to protect the public against the 
grossest abuses in the creation of indebtedness or authorizing taxation 
by the State, counties and towns. Carr v. Co7ce holds that as to bills not 
embraced in section 14, Article 11, the certificate of the speakers is con- 
clusive evidence of passage, and the courts are powerless to go behind 
their signatures. The decision in this case holds that, as to the class 
of bills referred to in section 14, such certificate is expressly made not 
sufficient, and the bills are not laws unless the additional requirements 
of that section appear by the journal to have been complied with. 
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There is no conflict between the two decisions, and this has heretofore 
been pointed out in Bank v. Comrs., 119 N. C., 214. 

FAIRCLOTH, C. J., dissenting: The facts are stated in the opinion of 
a majority of the Court, and I will simply state my position briefly. 
My reasoning is stated in Carr v. C'oke, 116 N. C., 223. I n  that case it 
was held that where a bill had been duly signed by the presiding officers 
of the Assembly the Court cannot go behind such ratification to inquire 
how the bill was passed. The ratification is a record and concludes the 
matter. I t  does not certify that the bill was read three times or a less 
number of times. Omnia presumunter, etc. I t  is argued, however, that 
the case above stated applies when the Assembly is legislating under its 
inherent power unrestricted by the Constitution, and that that 
principle does not apply when legislating under restricted clauses (408) 
of the Constitution, as in this case under Article 11, section 14- 
i. e.. that in one instance the ratification is a record and conclusive, and 
in the other instance the ratification means nothing, because one section 
of the Constitution is restrictive and the other is not. I cannot reach 
that conclusion. 

Article 11, section 14, saying that no law shall be passed to allow 
counties, etc., to raise money on their. credit, etc., unless the bill shall 
have been read three times, etc., is a restriction directed to the Legisla- 
ture, and no such indebtedness can be imposed except by a majority vote 
of the tax payers at the ballot box. That article and section do not de- 
clare that any legislative act under i t  is void, but leaves much to the 
judgment and discretion of the Legislature. 

But is the distinction well taken? Article 11, section 12, declares that 
"The General Assembly shall not pass any private law unless it shall 
be made to appear that thirty days' notice of the application to pass 
such a law shall have been given, under such direction, and in such 
manner as shall be provided by law." This is a restrictive clause, and 
yet, in Brodnax; v .  Groom, 64 N. C., 244, it was held by this Court that 
if a private act for the purpose of levying a special tax for the county 
be certified by the presiding officers of the two branches of the Legisla- 
ture, as duly ratified, it is not competent for the judiciary to go behind 
such record and inquire collaterally whether the thirty days' notice of 
an application therefor, required by the Constitution, had been given. 
Pearson, C. J., said: "We do not think i t  necessary to enter into the 
question whether this is a public locaI act or a mere private act, in re- 
gard to which thirty days' notice of the application must be given; for, 
taking it to be a mere private act, we are of opinion that the ratification 
certified by the Lieutenant-Governor and Speaker of the House of 
Representatives makes it a "matter of record" which cannot be (409) 
impeached before the courts in a collateral way. Lord Coke-says: 
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"A record, until reversed, importeth verity." There can be no doubt 
that acts of the Legislature, like judgments of courts, are matters of 
record, and the idea that the '(verity of the record" can be averred 
against in  a collateral proceeding is opposed to all of the authorities." 
The courts must act on the maxim, Omnia presumunter, etc. And so, 
if the distinction is sought to be applied to the many sections of the Con- 
stitution on various subjects, whether restrictive or general, the law 
might change as each case was presented. 

The Legislature has a general power to levy and raise taxes. Article V, 
sec. 1. When the power of taxation is conferred i t  is difficult for the 
courts to enforce restraints imposed by the Constitution upon the pro- 
cedure of the Legislature in  passing the necessary laws for the exercise 
of the power. That is, saying to a coordinate branch of the government, 
"'You have not done your work or duty with a proper degree of pre- 
cision, and we will declare it void." When the prohibition is absolute, 
then the courts may declare the result void, not on the ground of irregu- 
larity in the legislative proceedings, but because the power does not 
exist, whether the proceedings were regular or irregular. For  instance, 
Article I, sec. 1, declares that "The State shall never assume, or pay, or 
authorize the collection of any debt or obligation, express or implied, 
incurred in  aid of insurrection or rebellion against the United States," 
unless the proposition to pay such debt shall be submitted to the people 
and ratified by them by the vote of a majority of all the qualified voters 
of the State, a t  a regular election held for that purpose. Here we find 
a restriction, not on the procedure of a coiirdinate branch, but an abso- 
lute prohibition and denial of power, which the courts can see on the 
face of the Constitution without looking at  the journals of the Assembly 

and without impeaching the record of ratification. 
(410) I t  is argued that the legislative journals are public documents 

and open to the inspection of the purchasers of the bonds in ques- 
tion. That is true, and i t  is equally true that they were open t d  the 
plaintiffs and the taxpayers of Stanly County when they held forth these 
bonds to the public and received the money for them and invested the 
same for the permanent improvement and benefit of their county. They 
have recognized and paid the annual interest on their bonds for several 
years without objection, and i t  is possible that they never discovered the 
absence of the words, "aye" and "nay," on the journals until since the 
decision of this Court in Bank 21. Comrs., 119 N. C., 214. 

I think the true principle is found in the first two cases cited, supra. 

Cited: Mayo v. Comrs., 122 N.  C., 12; Rodman 21. Washington, ib., 
41 ; Motley v. Warehouse Go., ib., 349; Charlotte v. Shepard, ib., 605, 
607; Comrs. v. Call, 123 N. C., 310, 323, 334; Comrs. v. Payne,  ib., 487, 
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493; Xmathers v. Comrs., 125 N. C., 486; Edgerton v. Water Go., 126 
N. C., 98 ; Glenn v.  Wray ,  ib., 732 ; Comrs. v.  DeRosset, 129 N.  C., 279 ; 
Cotton Mills v.  Waxhaw,  130 N.  C., 294; Dehnam v. Chittly, 131 N. C., 
678; Graves v.  ~ornrs.;  135 N. C., 52, 54. 

GEORGE HOLMES ET AL. V. T H E  SAPPHIRE VALLEY COMPANY. 

Action to Recover LancGUefective Description in  Deed-Parol 
Evidence. 

While par01 evidence is competent to "fit the description to the thing," it is not 
competent to establish a line or corner when the instrument by its terms 
wholly fails to identify such line or corner ; in other words, it is competent 
to find, but not to make, a corner. 

ACTION to, recover land, tried before Brown, J., and a jury, a t  (411) 
Spring Term, 189'7, of JACKSON. 

At the. conclusion of the plaintiffs' testimony, his Honor intimated 
that they could not recover on account of the insufficiency of description 
of the land in  the deed upon which they relied, whereupon plaintiff sub- 
mitted to a nonsuit and appealed. 

Walter E. Moore for defendant. 
N o  counsel contra. 

FAIRCLOTH, C. J. Ylaintiff sues for possession of 640 acres of land. 
His  title is denied by defendant. After the introduction of evidence was 
closed, his Honor being of opinion that plaintiff had failed to locate the 
lands described in  the complaint, the plaintiff took a nonsuit and ap- 
pealed. 

The plaintiff's evidence was a State grant to E. H. Phipps, No. 1695, 
&ted 28 December, 1854, and several mesne conveyances. There were 
some objections to the reading of these mesne conveyances on the trial, 
but the case turns on the sufficiency of the grant, No. 1695, to Phipps 
and the evidence to locate land in  dispute. 

The description in  the grant, No. 1695, was: "640 acres, lying and 
being in the County of Macon, on the waters of the Toxaway River; 
beginning a t  a large chestnut, runs thence S. 25 W. 320 poles to a rock 
a t  the headwaters of Thompson River; thence N. 65 W. 320 poles to a 
stake in  a laurel; thence N. 25 E. 320 poles to a stake; thence S. 65 
E. 320 poles with Johnson's and Francis' line to the beginning." 

T. B. Reed testified: "Sometimes I follow surveying. Was on survey 
i n  this case. Found marked chestnut a t  A; two hacks on it, indicating, 
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in  surveying, a line tree. Knew William Chandler; he is dead ; was 78 
years old. H e  lived for many years near these lands. Some few years 
ago, and before this suit commenced, Mr. Chandler pointed out this 

tree to me and said i t  was a corner of one of the Woodfin sur- 
(412) veys; did not say which one. I refer to the chestnut. On this 

survey we began there, in  running the Phipps grant, No. 1695. 
Did not find any rock at  end of first call, which is, 'thence S. 25 W. 320 
poles to a rock at headwaters of Thompson River.' The head of Thomp- 
son River is 2y2 miles off from there. There were several Woodfin sur- 
veys in this section. Some Woodfin surveys run a good ways, and one 
some distance off. There are eight or ten Woodfin surveys. I don't 
know, myself, that there are any other Woodfin surveys in  this locality. 
There is a rock, about the size of a small house, over the ridge, about 23 
poles from point where poleage gave out. I t  is on South (or Thompson) 
River, side of Bear Pond Ridge. This rock is 2% miles from head- 
spring of Thompson River. I found a number of large rocks there, but 
found no rock as large as the one I refer to, and no other rock likely to 
be called for as a corner or selected as such. The course we ran from 
the big chestnut (being the first call of the Phipps grant) would not 
bring us to this rock. The rock is several poles further east, and 23 
poles from the point where poleage gave out. I think this chestnut is  
on Francis and Johnson line." 

S. W. Reed testified substantiallv to the same as T. B. Reed. 
This is not an effort to establish boundary lines by course and dis- 

tance, by marked trees and corners, or by calls for natural objects and 
the like, but is an effort to identify and locate the first station by evi- 
dence. The description in  the grant, No. 1695, is not as definite as i t  
ought to be, but if we assume it can be aided by par01 evidence.in fitting 
the description to the land, then the only pest ion is, Does i t  have that 
effect? I t  appears to the Court that i t  does not. I t  will be observed 
that the first line leading away from the "chestnut" has no chops or 
signs indicating a line, nor has the fourth line, returning to the chestnut, 

any such signs. There is a rule that the station, sought to be 
(413) fixed, may be found at the cross or intersection of two lines run 

and measured by reverse bearings, but that can only be when 
the two lines start out from established or admitted corners. That rule 
will not help in this case, because the second, third, and fourth corners, 
both by the grant and the evidence, are more indefinite than the chestnut, 
which has some marks on it. The boundaries would depend solely on 
course and distance if the first station (chestnut) could be located. The 
proof would apply as well to any of the Woodfin surveys as to the one 
claimed by the plaintiff. I t  fails to locate or identify any chestnut with 
reasonable certainty. I f  the evidence was allowed to locate the first 
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station, that would be making a beginning corner instead of finding one, 
as nothing is described. Hinchey v. Nichols, 72 N. G., 66. 

No error. 

Cited: Echerd v. Johnson, 126 N. C., 412; Broadwell v. Morgan, 
142 N. C., 477. 

ELIZA CUNNINGHAM v. JOHN CUNNINGHAM. 

Husband and Wife-Earnings of Wife-Evidence-Trial-Instructio~zs. 

1. Where, on the trial of an action, a deposition was objected to on the ground 
that the party offering it had failed to show that the deponent was out of 
the State or resided more than 75 miles from the place of trial, it was 
proper to allow the deposition to be read after the party offering it had, in 
answer to the objection, offered evidence tending to show, in the opinion 
of the trial judge, that the witness was not in the State. 

2. While, in law, the earnings of a wife belong to the husband, he may give 
them to her or recognize and treat her as the owner of them, provided no 
creditors intervene. 

3. Where, on the trial of an action by a widow to have the heirs of her deceased 
husband declared trustees for her in land alleged to have been paid for 
with her own earnings, but conveyed to her husband through fraud or mis- 
take, and no creditors intervened, and it was in evidence that the plaintiff 
and her daughter had paid for the land out of their earnings, it was not 
error to refuse an instruction that if the jury should find from the evi- 
dence that the land was paid for by such earnings the plaintiffs could not 
recover, since, as a whole, the instruction prayed for would have been 
erroneous. 

4. Error not excepted to on the trial below will not be considered in this Court 
unless apparent upon the record. 

ACTION to have defendants declared trustees for plaintiff and (414) 
to have a conveyance to her of a tract of land, tried before Nor- 
wood, J., at Fa11 Term, 1897, of TRANSYLVANIA.' 

I n  the complaint the plaintiff alleged that the land was bought with 
her own money, and that in making the deed it was by mistake or fravd 
executed to her husband instead of herself. The material allegatiolls 
were denied in  the defendant's answer. The issues and responses were 
as follows : 

1. "Did plaintiff purchase and pay for with her own money the l ~ n d  
described in  the complaint ? Answer : "Yes." 

2. "Was the title wrongfully made to her husband, Charles Cunning- 
ham ? Answer : "Yes." 

315 



I N  T H E  SUPREME COURT. [I21 

3. "Did plaintiff pay for the improvements put on said lot with her 
, own money?" This issue was withdrawn from the jury, and the de- 

fendants excepted. 
The facts are summarized in the opinion of the Court. 
The charge of the court below was that, according to all the evidence 

in the case, the land was purchased with the earnings of the wifc, the 
plaintiff in the action, and her daughter; and that if the jury believe 
the evidence they should find that the land was paid for with the earn- 
ings of the plaintiff and her daughter. Defendant excepted. 

The court further charged the jury that if they should find that 
the husband consented for his wife to have her earnings, and - ,  

(415) agreed to take the same and apply them to the purchase money 
of the land, and thereupon did receive said earnings from her 

and applied the same to the payment of the purchase money, as claimed 
by the plaintiff, they should answer the first issue "Yes." Defendants 
excepted to this instruction on the ground that it was an erroneous state- - 
ment of the law, and also because there was no evidence to support it, 
and the same was therefore inapplicable. There was a verdict for 
plaintiff, followed by the judgment declaring the defendants to be trus- 
tees for the plaintiff and directing them to execute a deed to the plaintiff, 
and defendants appealed. 

George A. Shuford for defendants. 
N o  counsel contra. 

FURCHES, J. The plaintiff, who was a widow, with one daughter, 14 
or 15 years old, married Charles Cunningham some time before 1888, 
and after the marriage purchased a vacant lot in the town of Brevard 
from Duckworth. 

This purchase was probably by parol, as no bond or written contract 
seems to be mentioned. 

After the marriage of Charles and the plaintiff, she and her daughter 
worked at a hotel in Asheville, for which the plaintiff received the price 
of their wages. With the money thus acquired, and by other moneys 
and by property acquired by the plaintiff, she paid Duckworth for the 
lot, upon which there have been placed some improvements. These im- 
provements seem to have been paid for by the labor of the plaintiff and 
that of her husband, Charles. 

There was evidence tending to show that the plaintiff handed Charles 
the money she and her daughter had earned in Asheville, telling him at 
the time to take it to Duckworth to finish paying him for the land, and 
to get a deed; and she testified, without objection, that the land was to 
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be hers and the deed was to be made to her. I t  was also in evi- (416) 
dence that Charles said it was his wife's land; that she had paid 
for i t ;  that he said to her, "It is your land, and if you want help to 
build a house on i t  you may do without a house." 

The deposition of one Waiters was introduced by plaintiff, which 
tended to prove that the plaintiff gave Charles the money earned in 
Asheville, with instructions to pay for the lot with it, and that Charles 
said it was his wife's property. This deposition was objected to upon 
the ground that plaintiff had failed to show that Waiters was out of the 
State or resided more than 75 miles from Brevard. To meet this objec- 
tion the plaintiff offered testimony to the effect that Waiters' family 
lived in Asheville; that his occupation was that of a head waiter at a 
hotel; that, two weeks before, he was seen by a witness on board the 
train, and said he was going to New York to act as head waiter in a 
hotel there, and that he had not been seen in Asheville since. Upon this 
evidence the court overruled the objection, allowed the deposition, and 
the defendants excepted. This exception cannot be sustained. There 
was evidence tending to show that Waiters was not in the State, and 
upon this evidence it became a question for the judge to determine, and 
his decision is not reviewable in this Court. 

Defendants contend that the earnings of the plaintiff and her daughter 
belonged to the husband, Charles, and asked the court to charge the jury 
that if they found from the evidence that the lot was paid for by their 
earnings the plaintiff could not recover. The court declined to give this 
prayer, and the defendants excepted. 

The law is, that the earnings of the wife belong to the husband. 
Syme v. Riddle,  88 N. C., 463. And, while this is law, the prayer for 
instructions, as a whole, was erroneous. The court could not instruct 
the jury that if they found that the lot was paid for with the 
earnings of the wife the plaintiff could not recover, as there was (417) 
evidence tending to show that Charles treated this money as that 
of his wife (Hairston v. Glenn, 120 N. C., 341) ; that she did not only 
earn the money, but she collected it, and gave it to Charles, with instruc- 
tions to pay it to Duckworth for the land she bought from him; and 
that Charles took the money from her, under these instructions, and 
paid it to Duckworth for the land. A married woman may buy and hold 
land, and her husband may be her agent. Bazemore v. Mountain, at this 
term. This evidence, and the evidence that Charles said it was his wife's 
money and treated it as hers, was sufficient to entitle the plaintiff to have 
the question submitted to the jury as to whether Charles had not agreed 
that this money plaintiff used in paying for the lot should be her 
money. 
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There is no intervention or claim of creditors in this case. Charles 
died intestate, leaving no issue surviving him. And this is a contest 
between his widow, the plaintiff, and his brothers and sisters, who are 
defendants. This being so, Charles had the right to give his wife's earn- 
ings to her, or to recognize and treat her as the owner of her own earn- 
ings. Hairston v .  Glenn, supra. 

The judge, being at  liberty to disregard the prayer of defendants for 
instructions, as i t  was erroneous in part, left the case without excep- 
tions, except the-one we have treated as to the deposition of Waiters. 
And while the charge of the court is not as complete as i t  might have 
been, upon the husband's right to the earnings of his wife, we fail to see 
error in  the charge, so far  as i t  was given. But if there had been error 
we could not have considered it, as i t  &as not excepted to. S. v. Blanken- 
ship, 117 N. C., 808, and cases cited. 

And as i t  appears to us that substantial justice has been done 
(418) between the parties, the judgment must be 

Affirmed. 

Cited: S. v. Robinson, 143 N. C., 622; Stout v. Perry, 152 N. C., 313; 
Price v. Electric Co., 160 N. C., 452; McCurry v. Pwrgason, 170 N. C., 
465. 

C. W. BROADFOOT v. TOWN OF FAYETTEVILLE. 

Statutes, Constitutionality of-Exclusive Privileges-Equal Protection 
of the Laws--Fourteenth Amendment to United States Const i tu t ioni  
Owners of Stock Running at Large i n  Town-Discriminatiort. 

I t  is not unconstitutional for the Legislature to prescribe that resident owners 
of stock found running at  large in a town shall pay a higher penalty than 
nonresident owners, it being a discrimination, forbidden neither by Arti- 
cle I, see. 7, of the Constitution of the State, nor by the Fourteenth Amend- 
ment to the Constitution of the United States. 

CLAIM AND DELIVERY, tried before Coble, J., a t  Spring Term, 1897, of 

The plaintiff, who lives within a mile beyond the corporation limits 
of Fayetteville, brought the action to recover possession of his cow, 
which had been impounded by the town authorities of Fayetteville and 
was held for the payment of $1 poundage allowed by the Eharter of the 
town, or acts relating to it, to be charged for stock running a t  large in 
the town. Chapter 154, Laws 1895, prohibits any town in  Cumberland 
County from charging nonresident owners for stock running a t  large in 
the town more than one-fourth of the penalty charged to residents, and 
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relieves entirely frcm the penalty nonresidents of stock so running at 
iarge who live more than a mile from the corporate limits of the town. 
The plaintiff tendered the sum of 25 cents, which was refused. The 
defendant contended that the act (Chapter 154, Laws of 1895) was 
unconstitutional, in that it violated the provisions of Article I, sec. 7, 
Constitution of North Carolina, and the Fourteenth Amendment 
to the Constitution of the United States. I-Iis Honor gave judg- (419) 
ment for the plaintiff, and defendant appealed. 

G. 11f. Rose for plaintiff .  
H. McD. Robinson  for defendant.  

CLARK, J. I t  was admitted by both parties that the result of this 
appeal depended upon the constitutionality of chapters 141 and 154, 
Laws 1895. These two acts are substantially identical, save that the 
first applies to the whole State, while the latter is applicable to Cumber- 
land County only. The first section is aimed at the offense of driving 
livestock into a city, town, or other territory in which livestock are for- 
bidden to rnn at large, with intent to secure the penalty or to injure the 
owner, or for hire or reward. Violation of this statute is made a mis- 
demeanor. The second section, presumably with the object of discour- 
aging the perpetration of the offense denounced in the first section, 
provides that the poundage or penalty upon the stock of nonresidents of 
a town or city which is authorized to impound stock running at large 
therein shall not be more than one-fourth that levied upon residents; 
and further, that when nonresident owners of cattle taken up in said 
town live more than a miIe from said city limits there shall be no pound- 
age charged. Chapter 141 differs from chapter 154, in that i t  exempts 
such last named owners of stock, not altogether, but only for the first 
three times that the same cattle are impounded. But chapter 154, which 
applies to Cumberland County only, governs in this case, as it was rat- 
ified later. 

I t  was seriously argued to us that these acts are unconstitutional 
because in violation of Article I, see. 7, of the Constitution of North 
Carolina, which forbids exclusive privileges and emoluments to be 
granted to any set of men. Then, it was further urged that the (420) 
acts were obnoxious to the inhibition of the Fourteenth Amend- 
ment to the Constitution of the United States, which provides that no 
State shall deny to any person within its jurisdiction the equal protec- 
tion of its laws. We find in the statute, however, no violation by the 
Legislature of the organic law of the State or the United States, but 
simply a police regulation. The act is based upon the idea that residents 
of the town, who know that stock are not allowed to run at large therein, 
are more blamable for permitting them to do so than nonresidents, whose 
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stock (turned out, where i t  is permissible), by chance, or perhaps driven 
by some one who wishes to make a profit thereby or injure the owner 
(as is indicated by the first section of the act), get into the town limits 
and violate the majesty of its ordinances. 

The statute further takes cognizance of the ordinary things of life in 
proceeding upon the assumption that the stock of owners living more 
than a mile from town are so little disposed to leave their native 
meadows and ranges in order to tramp the barren streets and sidewalks 
of the distant town; that their doing so is not attributable to negligence 
in their owners, and is more likely to be caused by designing persons. 
Hence, in the County of Cumberland such distant owners are not pun- 
ishable at all, and under the general act (chapter 141) only when the 
same stock have developed such fondness for the town as to have been 
caught parading its streets three times before. 

I n  these provisions we see no "exclusive or separate emoluments or 
privileges" to any set of men. I t  was once contended that nonresidents, 
not being subject to town regulations, were not liable at all when their 
stock invaded the town limits; but it was held that they were, as legis- 
lation then stood. S. v. Tweedy, 115 N. C., 704; Rose v. Hardie, 98 
N. C., 44; Whitfield v. Longest, 28 N. C., 268; Hellen v. Noe, 25 N. C., 

493. But in this there was no denial of the power of the Legis- 
(421) lature to provide that owners of cattle which should stray a mile 

or more to get into the town limits (which they were so little 
likely to do of their own volition or by that of their owners) should be 
exempt from the penalty visited upon residents of the town who should 
negligently or intentionally let their cattle roam the streets, and that 
those living outside the town limits, but within a mile, should be pun- 
ished less than residents of the town. The latter know that their stock 
must roam the town if turned out at all. Nonresidents do not. I t  has 
never been held that the special privileges and advantages given the resi- 
dents of towns by town charters come within the constitutional inhibi- 
tion against special privileges, and neither can it be justly contended 
that an exemption, partial or entire, of nonresidents from the penalty 
for violation of a town ordinance by their stock is unconstitutional. 
Residents in the country receive none of the benefits, and. if they are 
made exempt from some of the burdens of the towns which depend upon 
them for existence and support, the grievance, if any results, must be 
removed by the Legislature. 

Still less is this legislation obnoxious to the Fourteenth Amendment, 
<, 

which is now invoked on all occasions, and if given the scope which has 
been claimed for it would swallow up the jurisdiction of the State courts 
as to every matter. I t  wo~dd be like the old fiction of quo minus, by 
which, in England, the Exchequer Court, which has jurisdiction only 
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over matters touching taxation, drew into itself both common-law and 
equity jurisdiction of all other actions (which i t  was not intended to 
have), upon the fiction that by committing any injury or damage upon 
the plaintiff, or failing to pay a debt due him, quo minus sufficiens 
existit, he is less able to pay his taxes. 3 Blk. Com., 45. But this at- 
tempt to make a modern quo minus and an Aaron's Rod of a constitu- 
tional amendment which was enacted to protect a recently emancipated 
race from inequality before the law, has been so often rebuked by the 
Supreme Court of the United States that it is. only necessary to 
cite a few cases: Slaughter House Cases, 83 U. S., 36; Pembina (422) 
v. Penn, 125 U. S., 188; I n  re Kernmler, 136 U. S., 488. "Legis- 
lation which, in carrying out a purpose, is limited in its applica- 
tion, if within the sphere of its operation it affects alike all persons 
similarly situated, is not within the amendment." Barbier v. Connelly, 
113 U. S., 32. I t  "does not prohibit legislation which is limited, either 
in the objects to which it is directed or by the territory in which it is to 
operate. I t  merely requires that all persons subject to such legislation 
shall be treated alike, under like circumstances and conditions." Hayes 
v. Missouri, 120 U. S., 71. I n  R. R. v. Afackey, 127 U. S., 107, the 
Court held that a statute of Kansas, making railroads responsible for 
injuries sustained by their employees when caused by the negligence of 
fellow-servants, was valid and not forbidden by the Fourteenth Amend- 
ment, although the act did not apply to any other corporations than 
railroads, nor to other employers. The same ruling was made, as to a 
similar statute in Iowa, in R. R. v. Herrick, 121 U. S., 109, and has 
been cited and approved in R. R. v. Matthews, 165 U. S. (November, 
1896)) which reviews the whole subject, and holds (citing many deci- 
sions) that, as a rule, statutes making classifications are not forbidden 
by the Fourteenth Amendment when they bear equally upon all within 
each class. 

Accordingly, i t  has been often held in this Court that a public locaI 
act making that an offense in one district which is not so in another is 
a constitutional exercise of the police power, if the act bears alike on 
all persons within a defined locality, and is within the discretion of the 
Legislature, as local prohibition acts. AS'. v. Joyner, 81 N. C., 534; AS'. v. 
Stovalb, 103 N. C., 416; 8. v. Barringer, 110 N. C., 525; S. v. Snow, 
117 N. C., 774; or restricting the sale of seed cotton in certain localities. 
8. v. Moore, 104 N. C., 714. 

Here three districts are created-i. e., the town limits, the territory 
within one mile of the town limits, and the territory beyond one mile. 
The law is uniform and bears alike upon the residents within 
each of the designated districts. I t  is not a discrimination be- (423) 
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tween persons, but a statute applying differently to different districts. 
A somewhat similar instance is the dividing a city into small districts 
for local assessments for improvenients, those in each district being taxed 
at  a different rate from those in  others. Raleigh v .  Peace, 110 N. C., 
32; Hilliard v.  Asheville, 118 N .  C., 845; Walston v.  Nevin,  128 U. S., 
578. While  not exactly analogus, the decisions on this point demonstrate 
that such and similar matters are not withdrawn from legislative action 
by any prohibition in the State or Federal Constitution. 

No error. 

Cited: 8. v. Call, post, 647; Guy v. Comrs., 122 N.  C., 474; Hancock 
v. R. R., 124 N. C., 226; S. v. Sharp, 125 N.  C., 632; 8. v. Gallop, 126 
N.  C., 984; Jones v. Duncan, 127 N .  C., 119; Bailey v. Raleigh, 130 
N. C., 216; Danieb v. Homer, 139 N. C., 251; 8. v.  Wol f ,  145 N .  C., 
445; S .  v. Blake, 157 N.  C., 610; Newel1 v. Green, 169 N.  C., 463; Owen 
v. Williamston, 171 N. C., 60. 

L. C .  CALDWELL v. J. W. WILSON. 

Practice-Appeal-IJockethg Appeal-4dvancing Case for Argument. 

1. Although the clerk of the Superior Court is allowed twenty days from the 
filing of the case on appeal in which to send up the transcript, yet he may 
do so a t  once, without taking the whole twenty days or requiring his fees 
to be paid in advance; and if he does so, the case is regularly constituted 
in this Court, and the appellant cannot complain. 

2. Where an action involving title to public office is tried after the beginning 
of a term of the Supreme Court, and on appeal from the judgment ren- 
dered, by observing the statutory regulations, has come to such term of the 
supreme Court after the call of the district to which the cause belongs, the 
court can, under Rule 13, set the case down for argument, though it is not 
entitled to be heard as of right. 

(424) MOTION to advance the cause made by plaintiff. 

A. C. Avery for plaintifjc. 
R .  0. Burton for defendant. 

PER CURIAM: This case was tried below since the first day of the 
present term of this Court. I f  the appeal had not been docketed here 
till the call of causes from that district at  the next term of this Court it 
would have been in  time. Rule 5. But the same rule provides that it 
mav be docketed at  this term, and the Court has often held that if, by 
complying with the statutory provisions as to time in settling cases, the 
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appeal gets here at  this term before the expiration of the time for docket- 
ing cases from that district it stands regularly for argument a t  this 
term. Avery v. Pritchard, 106 N.  C., 344 (at  bottom of page 346); 
Porter v. R. R., ib., 478; S. v. Deytor~, 119 N. C., 880. Here, by ob- 
serving the statutory regulations, the appeal has gotten here after that 
district has been passed, and hence is not entitled to be heard as a right, 
but being a case affecting the title to public office i t  comes within Rule 
13, and the Court may set i t  down for argument. This was done under 
similar circumstances in Houghtalling v. Taylor, 122 N.  C., 141, which 
involved the title to the office of county commissioner and was set for 
hearing some weeks after the call of the district to which i t  belonged. 
Like the case before us, i t  was tried below after the beginning of the 
present term of this Court. The appellant's case on appeal was ac- 
cepted by the appellee on 22 November and filed in the clerk's office that 
day. The Code, section 551, then makes i t  the duty of the clerk to send 
up the transcript within twenty days (8. v. Deyton, 119 N. C., 880), 
though in civil cases he is not required to do so unless his fees therefor 
are paid (Bailey a. Brown, 105 N. C., 127; 8. v. Nash, 109 N. C., 822) ; 
but if the clerk sends i t  up at  once, instead of taking the whole twenty 
days, or does not stand on his right to exact his cost in  advance, 
the appellant cannot complain and the case is regularly here. (425) 

The motion of appellant to put the case off the docket has, 
therefore, neither merit nor precedent to sustain it, and in view of the 
importance of the case to the public the appellee's motion is granted and 
i t  will stand for argument on Saturday, 4 December. I f  the call of 
causes from the Tenth District has not then been closed, this case will 
be called on the Monday following. 

Motion allowed. 

Cited: Post, s. c., 480; 8. v. Qragg, 122 N. C., 1086; Brafford v. Reed, 
124 N. C., 346 ; Clegg v. R. R., 132 N. C., 293. 

STATE EX REL. L. C. CALDWELL v. JAMES W. WILSON. 

Quo Warranto-Railroad Commission-Suspension of Commissioner by  
Governor-Statute, Constitutionality of-Due Process of Law-Equal 
Protection of Laws-Right to Trial b y  Jury-Oficer-Acceptance of 
Office Subject to Provision of Act Creating I t .  

1. The office of Railroad Commissioner, established by chapter 320, Laws 1891. 
exists solely under the Constitution and laws of this State, and was created 
t o  administer the Railroad Commission Act, and haring no recognition in 
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the laws of the United States, and being concerned solely in domestic 
affairs and trade, does not interfere with interstate commerce. 

2. The object of a summons being to bring the defendant into court by giving 
him legal notice, his voluntary appearance, without limiting his appear- 
ance, is  a waiver of a summons, and he is as  completely in court as if he 
had been served therewith. 

3. Where a Railroad Commissioner, holding oEce under a statute which makes 
i t  the duty of the Governor of the State to suspend him until the next 
meeting of the General Assembly, in case he becomes subject to the dis- 
qualifications prescribed in the statute, is cited by the Governor in writing 
to appear and answer certain charges recited in the notice a s  to his quali- 
fication, and in response thereto, appears or files an answer, such notice is, 
in effect, a citation, and such appearance in person or by answer filed gives 
complete jurisdiction to the Governor, and the consequent action of the 
Gorernor in suspending such commissioner from office, followed by a noti- 
fication of the suspension and a n  appointment of his successor, is "due 
process of law." 

4. "Due process" is  such process a s  is  due to the particular circumstances of a 
case, according to the law of the land. I t  does not necessarily imply a 
regular proceeding in a court of justice, or after the manner of such courts, 
and a party cannot be said to have been deprived of his property "without 
due process" when he has had a fair hearing, according to the modes of 
proceeding applicable to such case. 

5. A trial by jury, in suits a t  common law pending In the State courts, is not a 
privilege or immunity of national citizenship which the States are forbid- 
den by the Fourteenth Amendment to abridge, and the requirement of the 
Federal Constituion that  no person shall be deprived of his property with- 
out due process of law does not imply that  all trials in the State courts 
affecting property must be by jury, but i t  is met if the trial be had accord- 
ing to the settled course of judicial proceeclings. 

6. It is  competent for the Legislature, in creating an office, other than purely 
judicial, to reserve to itself the right to remove, or to the Governor the 
right to suspend, the incumbent of the office. 

7. The provision of the Railroad Commission Act (chapter 320, Lams 1891) 
empowering the Governor, in certain contingencies, to suspend a commis- 
sioner whose office is created by the act, does not interfere with any vested 
right, but "prescribes" a rule of property in the office and modifies the 
extent of interest and tenure therein "prospectively"; and one taking the  
office holds i t  subject to and is bound by all the provisions of the act. 

8. The Railroad Commission, established by chapter 320, Laws 1891, is purely 
of legislative origin and is a n  administrative and not a judicial court; and 
though by subsequent statute the Commission was made a court of record, 
the object and effect of such amending statute mas simply to give authen- 
ticity to its records and proceedings, and added nothing to its duties and 
powers. 

9. A statute creating a railroad commission, which prescribes that  the com- 
missioners shall not be or become interested in any wise in any railroad, 
etc., is not unconstitutional, because the qualifications required are  i n  
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addition to those prescribed by the Constitution ; such provisions being 
intended not to restrict the rights of the individual, but to secure the 
faithful and efficient performance of public duties. 

10. Section 1, chapter 320, Laws 1891 (Railroad Commission Act), prescribes 
that if either of the commissioners whose election is provided for by such 
act shall be or become interested in any wise in any railroad company, etc., 
it shall be the duty of the Governor to suspend him from office until the 
next meeting of the General Assembly, by a majority of which, in joint 
session, the question of his removal shall be determined: Held, (1) that 
the power of suspension rests in the hands of the Governor, and its exer- 
cise in an orderly manner is not reviewable by the courts; ( 2 )  that the 
exercise of such power of suspension, after the appearance and answer of 
a commissioner in response to a citation setting forth the charges and dis- 
qualification, is due process of law and not a violation of the Fourteenth 
Amendment to the Constitution of the United States; (3) that such act 
does not interfere with the independent tenure of the judiciary, the Com- 
mission being an administrative and not a judicial court; (4) that what- 
ever right to a trial by jury the incumbent so charged might have had was 
waived by his acceptance of the office under the conditions of the statute, 
so far as the action of the Governor is concerned. 

Quo warranto, tried before Coble, J., at November Term, (427) 
1897, of IREDELL, on complaint and answer. 

The complaint was as follows: 
The plaintiff complains and alleges- 
1. That the relator, L. C. Caldwell, is a citizen and taxpayer of Ire- 

dell County, North Carolina. 
2. That the defendant was duly elected Railroad Commissioner by 

the Legislature of 1893 for the term of six years from the time of his 
election until the expiration of his term. 

3. That, as the relator is informed and believes, on 24 August, 1897, 
his Excellency Daniel L. Russell, Governor of North Carolina, addressed 
and sent to the defendant, James W. Wilson, a communication in  the 
following words and figures, to-wit : 

STATE OF NORTH CAROLINA, (428) 

T o  JAMES W. WILSON, EsQ., Member of the 

Railroad Commission of: North Carolina: 

SIB-By section first of the Railroad Commission Act, ratified 5 
March, 1891, it is made the duty of the Governor to suspend from office 
any Railroad Commissioner who shall be the holder of "any stock or 
bond of any railroad company, or be the agent or employee of any such 
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company, or hare any interest in any way in such company, or in case 
any one of them shall be disqualified to act." I t  is alleged that you are 
the joint owner with Col. A. B. Andrews, the first vice-president of the 
Southern Railroad, general political manager of the same for North 
Carolina, of a certain piece of hotel property known as Round Knob, 
situated on the line of the said railroad; that said hotel property is 
worth little or nothing except as a hotel, and that i t  is worthless for this 
purpose except when-designated and patronized by the Southern Rail- 
road as an eating house for their passenger trains; that said hotel prop- 
erty has been unoccupied and unused for any purpose for seaeral years 
past and has brought in  no revenue to you as one of its owners; that i t  
is impossible for you to use, rent or lease said property unless some 
understanding, agreement or contract could be made with the Southern 
Railroad Company to designate and patronize the said hotel as a railroad 
eating house; that you and the other owner or owners of said hotel 
property have secured some agreement, understanding or contract from 
the Southern Railroad Company to abandon other eating houses and 
designaie Round Knob as a n  eating house; and that, by virtue of said 

arrangements with said railroad, you have been able to lease said 
(429) hotel property to S. Otho Wilson, or to his mother, through the 

said Wilson, for profit. 
I t  is further alleged that you have a son in  the employment of the 

Southern Railroad Company at Morganton; that he was appointed to 
this place by the Southern Railroad Company at your request, and that 
he was appointed omr others entitled to the place by promotion under 
the practice of the company, and that this was done for your accom- 
modation and at  your request. 

These allegations hare been made to me by many persons, and I think 
publication of them has been made in the public press. I f  they or the 
material substance of them be true-as to which I am expressing no 
opinion-then the questions to be determined are as follows: 

First. I-Iave you acquired any interest in any way in such company. 
in violation of law? 

Xecond. Have you become disqualified to act as a fair judge or eom- . . 
missioner '1 

Under the law the Governor has not only a right, but is required, to 
suspend a railroad commissioner who commits a-breach of the statute. 
which has been cited, and this he may do, as in other cases of executi~e " ,  

removals, without. notice to the party interested; but I shall not pass 
judgment or decide this matter until you hare had full opportunity to 
be heard by way of denial or explanation or justification or other de- 
fense. YO; will, therefore, $eaie show cause in writing on or before 
Wednesday, 1 September, 1897, at the Executive Office in  Ealeigh, why 
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you should not be suspended from your said office and a report thereof 
made to the next General Assembly, according to law. On the return 
day of this notice you will please make answer and proofs in writing, 
and be there in person, or by counsel, at your election. 

DANIEL L. RUSSELL, 
Governor. 

To which said James W. Wilson, in obedience to said order, (430) 
made reply as follows : 

30 AUGUST, 1897. 
T o  DANIEL L. RUSSELL, 

Governor of Nor th  Carolina: 

SIR: Your favor of the 25th, citing me to appear before you on 
Wednesday, 1 September, and reply in writing to certain rumors or 
charges from parties unknown to me, and show cause why I should not 
be removed from the responsible position of chairman of the railroad 
commission, agreeable to section 1 of the act creating this commission, 
was dulv received. 

I n  obedience thereto I herewith submit this, my answer, to each , " 

charge in the order as given in your letter. I t  is drawn by myself and 
possibly free from the elegant diction which a lawyer would have im- 
parted, but I feel sure it will carry conviction to an impartial mind. 

1st. I t  is not true, as alleged, that I am the joint owner with Col. 
A. B. Andrews, vice-president of the Southern Railway and general 
political manager of the same for North Carolina, in a certain piece of 
hotel property known as Round Knob. 

2d. I t  is not true that said hotel property is worthless for that pur- 
pose except when designated and patronized by the Southern Railway 
Company as an eating house for their passenger trains. 

3d. I t  is not true that said hotel property has been unoccupied and 
unused for any purpose for several years past and brought in no revenue 

I to me as one of its owners. 
4th. I t  is not true that it was impossible to use, lease or rent said 

property unless some understanding, agreement or contract could be 
made with the Southern Railway to designate and patronize the said 
hotel as a railroad eating house. 

5th. I t  is not true, as alleged, that I, with the other owner or (431). 
owners of said property, have secured an agreement, understand- 
ing or contract from the Southern Railway Company to abandon other 
eating houses and designate Round Knob as an eating house, and by 
virtue of said agreements with said railroad that I have been able t o  
lease said hotel property to Otho Wilson, or his mother, through the 
said Wilson, for profit. 
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6th. I t  is untrue, as further alleged, that I have a son in the employ- 
ment of the Southern Railway Company at my request and that he 
was appointed over others entitled to the place by promotion under the 
practice of the company, and this was done for my accommodation and 
at my request. I hereby denounce these allegations as made to you by 
many persons as false and demand the proof. 

I n  explanation I will say that, about 1851, Col. Andrews and myself 
built this hotel at a cost of about $8,000. I t  is not worthless, as stated, 
but is a most convenient and beautiful hotel, with thirty rooms, closets 
and baths on each floor, and was leased and run as a hotel for .several 
years with no meals supplied to passengers. The property has not been 
unoccupied for years, as charged, but, on the contrary, was leased up 
till last year, at an annual rental of $500 per annum, to a responsible 
party, with no understanding of any kind with the Southern Railway 
Company. 

I n  a casual conversation with Mr. Otho Wilson, my recollection is 
that I spoke of this very desirable property, which was then vacant, the 
lease of Friscard & Co. having expired, and saying that the superin- 
tendent of the road had sent me word that if some one would open and 
keep a good house he would make it a dinner house ; the hotel at Hickory 
was then closed, and my impression is that Asheville was not then a 
regular eating house, but of this I am not sure. Mr. Wilson remarked 

that his mother was looking around for a boarding house, and 
(432) that possibly this might suit her, and he would go up and examine 

the property. This he did, and on his return expressed himself 
as greatly pleased, but said the former lessee had left the property in 
bad condition and very dirty. I was aware of this, and replied that, on 
this account, if his mother would put the place in good repair she could 
have i t  the first year free of rent-this much for the profit as charged; 
the message to me about the eating house was not intended for Mr. Otho 
Wilson orYhis mother, but was sen; before Mr. Wilson or his mother ever 
thought of it, or intended for any person I could get who would keep a 
first-class table. The management of the property was left entirely to 
me, and my recollection is that I never mentioned the matter to Col. 
Andrews until the trade was consummated through Mr. Otho Wilson 
for his mother. 
. The land upon which the Round Knob property was located'belonged 
to John Malone, Col. Crockford and myself. This party owed a debt 
of about $3,000 to R. H. Brown, of McDowell County. I am the only 
one of the parties now living, and was alone responsible for the debt. 
For the hotel itself I paid $6,000, Col. Andrews $3,000, Col. Andrews' 
interest being about one-quarter of the hotel, with about ten acres of 
land adjoining. Before the receipt of your letter I had no idea that any 
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man in North Carolina seriously considered that my owning a piece of 
property jointly with Col. Andrews, and held jointly by us since 1881, 
and now rented by a widow, which being in addition to a summer resort 
was a dinner station for the passenger trains of the Southern Railway, 
would ever in any way be so construed as to make me in any form under 
obligations to the Southern Railway. 

Finding, however, by your letter that there were parties who believed 
o r  pretended to believe that this was indirectly a violation of the act, I 
promptly, under the advice of friends, to avoid "even the appear- 
ance of e d , "  deeded my individual interests in the property to (433) 
R. H. Brown for his claim of about $3,000, about the value at the 
present depreciation of the property. This was done agreeably to section 
1 of the act to avoid any criticism by even the captious as to my conduct 
as railroad commissioner, feeling no uneasiness thzt your fairness as a 
judge should.be so biased as to decide that with the showing made you 
could, with any pretention of justice, remove from me the office now 
held by the unanimous support of the Legislature of North Carolina; 
for this unprecedented compliment I have neTer before had an oppor- 
tunity to return thanks. 

As to the charges about my son, I will say that he is no minor, as 
charged, but is twenty-seven years old, and is one of the oldest employees 
on the division upon which he is stationed. About seven years ago the 
agent at Morganton resigned. My son was his chief clerk and in the 
very line'of promotion. V. E. McBee, general superintendent of the 
Seaboard Air Line, was at that time superintendent of that division; 
he had previously promised my son, as was told, that he would promote 
him at the first opportunity. Mr. McBee kept his promise. I have no 
recollection of it, but it is more than probable that I spoke to Captain 
McBee in his behalf. I t  would have been a most unnatural father who 
would have done otherwise. I believe this covers the entire bill of 
charges. But there are other matters of rumor, !lot in your letter, but 
calculated to prejudice your mind. I consider it but simple justice to 
state the facts as to each one. I t  is charged that when the Seaboard 
system was endeavoring to give the people cheap rates I interfered. The 
following is a copy of orders in the case. See report of the Commission- 
ers to the Governor, page 213: "It appears from press reports that re- 
duced rates have been again ordered to be put in effect from certain 
points outside of this State to certain points within, clearly caus- 
ing a discrimination in violation of the long and short haul clause (434) 
of the act creating the Commission. Justice to the local business 
of the State requires us to take prompt action. I t  is, therefore, ordered 
by the commission that all roads doing business in the State of North - 
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Carolina shall reduce their local tariffs to passenger and freight in the 
same proportion as has been done by them on their through business." 

I t  was my opinion then that our own folks should have at  least a s  
good treatment as outsiders. I drew the order and would do so again 
under similar circumstances. I t  is also charged on the streets that the 
Seaboard system was unfairly dealt with by me in the matter of their 
proposed change of line a t  Gaston. The facts are that the order as given 
was drawn by Captain McBee, general superintendent of the Seaboard 
Air Line, and in his own writing in this office. By his request the board 
adopted i t  as their order, believing i t  to be a fair  solution of the matter. 
At  least, the Seaboard should be estopped from objecting. The charges 
as made against me are, in my opinion, so frivolous that they would 
have been passed unnoticed had they not been considered as of seriolls 
importance by one who holds the exalted position that you do. I t  is also 
charged that my influence during the session of the Legislature was 
exerted to prevent a reduction of rates. The last annual report sub- 
mitted by the commission, with no difference of views by the commid- 
sioners, gave the rates of freight and passengers considered by us as just 
and reasonable. I n  support of our views'a comparison of the rates of 
all the States in  the Union was made and published. We were sworn 
officers and made this report with regard to the solemnity of our oaths. 
During the session of the Legislature the members of the commission 
were invited to appear before the joint committee on railroads and give 

their views as to the iustness of the rates now in  force. Two 01 

(435) us responded. I, for one, was given a most respectful hearing by 
the committee. I n  my argument the report of the commission 

was sustained by facts and figures. Nothing since has been shown to 
convince me that I was wrong. The charge that i t  was agreed by me 
before the committee that to recommend a change of rates would be 
reflecting on the commission is not warranted by the facts; nothing of 
the kind was ever alluded to by me-in this I am sure that I will be 
sustained by the committee. 

I n  justice to myself I will say that I never entered the halls of the 
Legislature during its session, or expressed my views, except when 
solicited to do so by its committee. 

These facts have been intended to be given without feeling and in a 
most respectful manner, and I trust they will be so received by you. 

I n  addition to the facts, I will say that the State of North Carolina 
has a Constitution which you and I have sworn to support. This Con- 
stitution and the laws as expounded guarantee protection to its humblest 
citizen. To a lawyer of your acknowledged ability i t  may appear pre- 
sumptuous for me to call to your attention sections 4 and 5, Article 6 ,  
of the State Constitution, which read as follows: 
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"The following classes of persons shall be disqualified for office: 
First, all persons who shall deny the being of Almighty God; second, 
all persons who shall have been convicted of treason, perjury or of any 
other infamous crime, etc." See also Article 4, section 31. Also Article 
1, section 19, of Bill of Rights. This I will copy in  full, as i t  is regarded 
by every freeman as a bulwark of liberty. I t  reads as follows: "In all 
controversies a t  law respecting property the ancient mode of trial by 
jury is one of the best securities of the rights of the people and ought 
to remain sacred and inviolable.'' 

See also the Fourteenth Amendment of the Constitution of the (436) 
United States, which forbids any State to deprive a citizen of life, 
liberty or property without due process of law. See also decisions of 
our Supreme Court: H o k e  v. Henderson, 15 N. C.; Cot ton  v. Ell is ,  
52 N. C.; B u ~ a t i n g  v. Gales, 77 N. C.; B r o w n  v. T u r n e r ,  70 N.  C . ;  
Hower ton  v. T a t e ,  70 N. C. Legislature cannot confer on an executive 
judicial powers. See Gooley on Constitutional Limitations. Act 1891, 
making Railroad Commission a Court of Record." 

And on 23 September, 1897, the said Governor of North Carolina 
issued and sent to the defendant the following communication and order : 

"EXECUTIVE DEPARTMENT, 
Raleigh, N. C., 23 September, 1897. 

T o  JAMES W. WILSON, EsQ., 
Chairman of Railroad Commission. 

SIR: Take notice, that after due investigation and consideration I am 
convinced that you have violated the railroad commission law in  some 
of the particulars mentioned in my letter to you 24 August, 1897, and 
that you have not only violated said act in the specification set out in  
said act, but that you have otherwise, within the meaning and intent 
and words of said act, become disqualified to act. 

Now, therefore, in  obedience to the duty imposed upon me by said 
act of the Assembly, I do hereby suspend you from the office of railroad 
commission and chairman of said commission, such suspension to con- 
tinue until the question of your removal or restoration shall be deter- 
mined by a majority of the General Assembly in  joint session. The 
fact of your suspension, together with the reasons therefor and the evi- 
dence, documents and information connected therewith, will be re- 
ported to the next General Assembly. 

You will further take notice, that under and by virtue of the powers 
conferred and duties imposed by law upon the Chief Executive, 
I have appointed L. C. Caldwell, Esq., of the County of Iredell, (437) 
to fill the vacancy created by your suspension. 
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Inasmuch as you are understood to deny the power of the Executive 
to suspend you from office, as provided by the statutes, I have requested 
Mr. Caldwell to make demand upon you for the possession of the office 
and, upon your refusal, to bring action therefor to the end that the title 
to the office may be judicially determined. 

D. L. RUSSELL, 
Governor." 

To which codmunication and order the said Governor received the 
following reply : 

"RALEIGH, N. C., 24 September, 1897. 
T o  D. L. RUSSELL, Governor, 

SIR: Yours of the 23d inst. is hereby acknowledged. I n  reply, I will 
say that I shall disregard your order to suspend, but will continue to do 
business at the old stand until removed by a tribunal other than a self- 
constituted 'Star Chamber.' JAS. W. WILSON, 

Chairman Railroad Commission." 

4th. And, therefore, the relator avers and so charges on information 
and belief that on the said 23 September, 1897, his Excellency, Daniel L. 
Russell, Governor of the State of North Carolina, in pursuance of the 
power and authority vested in him by section 1, chapter 320, Laws 1891, 
ratified 5 March, 1891, and in execution of duty devolved upon him by 
the said act suspended the said James W. Wilson from the said office of 
railroad commissioner and as chairman of said commission. That on 

the said 23 September, 1897, the said D. L. Russell, ~overnoTof 
(438) North Carolina as aforesaid, appointed the relator, L. C. Cald- 

well, a railroad commissioner and chairman of the railroad com- 
mission, to fill the vacancy caused by the suspension of the said James 
W. Wilson from said office of commissioner and chairman of said com- 
mission from the said 23 September, 1891, to continue until the next 

e 
General Assembly shall determine the removal of said James W. Wilson, 
or until your successor is elected and qualified according to law. 

5th. That the plaintiff relator duly qualified as railroad commissioner 
and chairman of said commission by taking the oath prescribed by law 
before David M. Furches, one of the Justices of the Supreme Court of 
North Carolina, which oaths were duly deposited in the office of the 
Secretary of State. 

6th. That the plaintiff relator since his appointment and qualification 
aforesaid, and before the institution of this action, demanded of the 
said James W. Wilson that he, the said James W. Wilson, should vacate 
the said office of railroad commissioner and surrender the same to the 
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relator, and the said James W. Wilson refused to vacate and surrender 
the said office to the relator in words and figures, to-wit : 

"28 September, 1897. 
Hon. L. C. CALDWELL, Stntesville, N .  C. 

DEAR SIR : POUP favor of the 25th, making your demand for the office 
of railroad commissioner, togethei- with all the papers, records, rights 
and privileges thereto belonging, was duly served upon me by the Sheriff 
of Burke County. I n  reply, will say that I most respectfully decline to 
accede to your request. Yours very truly, 

JAMES W. WILSON, 
Chairman Railroad Commissio.n." 

7th. That the defendant, James W. Wilson, notwithstanding the sus- 
pension from the office of railroad commissioner and chairman of 
said commission by the Governor of North Carolina, as herein- (439) 
before set forth, refuses to vacate the same, and does now unlaw- 
fully usurp, intrude into, hold and exercise the said office of railroad 
commissioner and chairman of said commission, and does now prevent 
and hinder the relator from performing the duties of said office. 

8th. That said office of railroad commissioner is an office of trust and 
profit under the laws of North Carolina. 

9th. That leave to bring this action has been given by the Attorney- 
General of said State, which leave is attached hereto. 

Wherefore the plaintiff demands judgment : 
1st. That the defendant has been suspended from his office of railroad 

commissioner and chairman of said commission according to law. 
2d. That the defendant be adjudged guilty of unlawfully holding and 

exercising said office, and that he be fined $2,000 in pursuance of the 
statute. 

3d. That the relator has been duly appointed to fill the vacancy 
caused by the suspension of the defendant and is entitled to hold and 
exercise the said office. 

4th. That the defendant be ousted from and the relator inducted into 
said office. 

5th. For such other and further relief as may be just and right and 
for costs of this action." ' 

The answer was as follows : 
The defendant, answering the complaint, says : 
1. That section 1 thereof is admitted. 
2. That section 2 thereof is admitted. Defendant's term of office 

began 1 April, 1893, and ends 1 April, 1899. 
3. That section 3 of the complaint is admitted. 
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4. That section 4 of the complaint is denied. But  'defendant admits 
that the Governor undertook or attempted to suspend or remove the de- 

fendant from his said office of railroad commissioner and desig- 
(440) nated the plaintiff's relator, L. C. Caldwell, to fill the vacancy 

which he had attempted to create. 
5. That the allegations in.section 5 of the plaintiff's'complaint are 

not true. H e  admits that said Caldivell has taken the oath prescribed 
by law for railroad commissioner. 

6. The defendant admits section 6 of the complaint, except that he 
does not admit the appointment and qualification of said Caldwell any 
further than he has hereinbefore admitted the same. 

7. That he denies section 7 of the complaint, but he admits that he 
refuses to vacate his office of railroad commissioner and to surrender 
the same to the relator. The defendant is advised that his suspension 
was illegal and that he is still entitled to discharge the duties of his 
office. 

8. Sections 8 and 9 of the complaint are admitted. 
9. That the General Assembly of North Carolina a t  its session of 

1891, under the authority of the Constitution of the State, Article 4, 
sections 2, 12 and 30, passed an act constituting a railroad commission 
with the powers of a court, which was ratified 5 March, 1891, and under 
said act the defendant was elected a member thereof a t  the session of 
1893 for the term of six years; and on 9 March, 1891, the General 
Assembly of North Carolina passed an act declaring '(that the railroad 
commission elected at  this session of the General Assembly and their 
successors in office be and they are hereby created and constituted a 
Court of Record, inferior to the Supreme Court, and shall be known as 
the Board of Railroad Commissioners, and as such shall have all the 
powers and jurisdiction of a court of general jurisdiction as to all sub- 
jects embraced in the act creating such railroad commission." 

10. That the act ratified 5 March, 1891, in  section 1 thereof, provides 
6'( that said commissioners shall not jointly, or severally, or i n  any way 

be the holder of any stock or bonds, or the agent or attorney or 
(441) employee of any such company, or have any interest in any way 

in such company, and shall so continue during the term of his 
office, and in  case any commissioner shall, as distributee or legatee, or 
in any other way, have or become entitled to any stock or bonds, or in- 
terest therein, of any such company, he shall a t  once dispose of the same, 
and in case any commissioner shall fail in this, or in  case any one of 
them shall become disqualified to act, then i t  shall become the duty of 
the Governor to suspend him from office and to report the fact of his 
suspension, together with the reason therefor, to .the next General As- 
sembly, and the question of his removal from office shall be determined 
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by a majority of the General Assembly in joint session. I n  any case of 
suspension the Governor shall fill the vacancy, and if the General As- 
sembly shall determine that the commissioner shall be removed, then the 
appointee of the Governor shall hold until his successor is elected and 
qualified, as hereinbefore provided, but if the General Assembly shall 
determine that the suspended commissioner shall not be removed from 
his office. then the effect shall be to reinstate him in said office. The 
person discharging the duties of said office shall be entitled to the salary 
for the time he is so engaged, but a commissioner who is suspended shall 
be allowed the salary during his suspension in case he should be rein- 
stated by the next General Assembly: Provided,. that no person is elig- 
ible as such commissioner who shall have been an attorney of any such 
company within twelve months next preceding his election to such 
office"; but the defendant avers, being so advised, that said provisions 
are unconstitutional and void. 

11. That, as appears by the complaint, the said Daniel L. Russell, 
Governor, preferred the charges contained in his communic-ation of 24 
August, 1897, which is set out in section 3 of complaint. The 
defendant appeared before the said Governor at the day fixed and (442) 
filed a written denial of said charges with only an affidavit from 
V. E. McBee as follows: "In 1893 I was general superintendent of the 
Western North Carolina Railroad, and during the said year appointed 
the said James W. Wilson, Jr., station agent at Morganton, and in 
making such appointment did so without consultation or conference with 
Mr. Wilson's father. J. W. Wilson, Jr., had, several years before ap- 
pointed station agent, served as clerk in the said office and proved him- 
self competent to fill the agency." Defendant also filed testimonials 
from citizens of Morganton showing the business capacity and fitness 
of said J. W. Wilson, Jr., for the position of agent at that place. And 
thereupon the defendant demanded of the said Governor that the evi- 
dence against him be produced, and that he have an opportunity to 
confront his accusers and cross-examine the witness. This was refused, 
the Governor stating that he had no power to subpoena witnesses. , 

12. That notwithstanding the denials of the defendant and the affi- 
davit in support thereof, the said Governor, without evidence and with- 
out a trial, undertook to find generally that the defendant had violated 
the railroad commission law in some of the particulars mentioned in 
his letter of 24 August, 1897, and that the defendant had not only vio- 
lated the said act in the specifications set out in said act, but that he 
had otherwise, within the meaning and intent and words of said act, 
become disqualified to act. Thereupon the said Governor, without a 
more specific finding, undertook to ,&spend the defendant and deprive 
him of his said office. 
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13. The defendant denies that he is the joint owner with Col. A. B. 
Andrews, the first vice-president of the Southern Railroad, of the Round 
Knob hotel. He, for a valuable consideration, sold and conveyed the 

same between the date of the Governor's letter of 24 August, 
(443) 1897, and 30 August, 1897, by deed to R. M. Brown, as he was 

entitled to do under the provisions of said act of the General 
Assembly. 

14. That the defendant denies that the said hotel property is worth- 
less as a hotel except when designated and patronized by the Southern 
Railroad as an eating house for their passenger trains. 

15. That the defendant denies that the said hotel property has been 
unoccupied and unused for any purpose for several years past, and has 
brought in no revenue to defendant. Up to 1896 i t  was under lease for 
five years to Mieusett and Friscard at an annual rental of $500. This 
lease expired some time in the fall or winter of 1896. While three 
years' rent is still due by them, i t  is perfectly good and collectable, and 
tho same is now in suit. 

17. That the defendant denies that it is impossible to use, rent or lease 
said property unless some understanding, agreement or contract can be 
made with the Southern Railroad to designate and patronize the said 
hotel as a railroad eating house. 

18. That the defendant denies, except as stated herein, that he and 
the other owner or owners of said hotel property secured any agreement, 
understanding or contract from the Southern Railroad Company to 
abandon other eating houses and designate Round Knob as an eating 
house, and that by virtue of said agreement with said railroad he was 
able to lease said hotel property to S. Otho Wilson, or to his mother 
through the said Wilson, for profit. The facts are fully stated in the 
defendant's letter of 30 August, 1897, set out in the complaint. 

19. That the defendant denies that his son, who is now 27 years of 
age, was appointed agent at Norganton of the Southern Railroad over 
others entitled to the place by promotion under the practice of the com- 

pany, and that this was done for his accommodation. He was 
(444) in the very line of promotion and was appointed in 1893 by Tr. E. 

McBee, former superintendent, in pursuance of a previous prom- 
ise, as defendant is informed and believes, on account of a vacancy in 
the office in Morganton. His said son was chief clerk to the agent and 
was appointed on his resignation. ~e fendan t  at first thought he may 
have spoken to Mr. McBee in favor of his son, but on more careful 
inquiry and reflection is convinced he did not do so, and he therefore 
denies that he said anything about i t  to said McBee. 
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20. That defendant acquired Round Knob hotel property in 1881. 
The hotel was built in 1881, or thereabouts, and has been a railroad 
eating house at divers times since its erection. 

21. The defendant denies that he has acquired any interest in any 
way in the Southern Railroad Company in violation of law. 

22. The defendant denies that he has become disqualified to act as a 
fair judge or commissioner. 

23. That under the laws of North Carolina the defendant has a prop- 
erty in his office, and he demands to have the charges preferred against 
him tried by a jury in this action. 

24. That by the Constitution of the State of North Carolina, Ar- 
ticle 6, sections 1, 2 and 3, it is provided that every male person born in 
the United States, and every male person who has been naturalized, 21 
years old or upward, who shall have resided in the State 12 months next 
preceding the election and 90 days in the county in which he offers to 
vote, shall be deemed an elector and eligible to office, except all persons 
who shall deny the being of Almighty God, and all persons who shall 
have been convicted of treason, perjury, or of any other infamous crime 
since becoming citizens of the United States, or of corruption or mal- 
practice in office, unless such person shall have been legally re- 
stored to the rights of citizenship. (445) 

25. That this defendant is in every way qualified to hold office 
under the requirements aforesaid. 

26. That the defendant is advised, and so avers, that any provision 
of the Railroad Commission Act, chapter 320 of the Acts of the GeneraL 
Assembly of North Carolina, passed at the session of 1891, which pre- 
scribe other and different qualifications for the office of railroad com- 
missioner than those laid down by the said provisions of the Constitu- 
tion, are unconstitutional and void. 

27. That the board of railroad coxnmissioners is a Court of Record 
and the commissioners are judges under and by virtue of Article 4, sec- 
tion 12, of the Constitution of the State, by which it is provided, "The 
General Assembly shall have no power to deprive the judicial depart- 
ment of any power or jurisdiction which rightfully pertains to it as a 
coardinate department of the government, but the General Assembly 
shall allot and distribute that portion of this power and jurisdiction 
which does not pertain to the Supreme Court among the other courts 
prescribed in this Constitution or which may be established by law in 
such manner as it may deem, best, provide also a proper system of ap- 
peals, and regulate by law, when necessary, the method of proceeding, 
in the exercise of their powers, of all courts below the Supreme Court, 
so far as the same may be done without conflict with other provisions of 
this Constitution.'' 
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28. That by Article 4, section 30, of the State Constitution, it is fur- 
ther provided, "In Case the General Assembly shall establish other 
courts inferior to the Supreme Court the presiding officers and clerks 
thereof shall be elected in such manner as the General Assembly may 
from time to time prescribe, and they shall hold their office for a term 
not exceeding eight years." 

29. That by Article 4, section 31, of the State Constitution, i t  
(446) is further provided, "Any Judge of the Supreme Court or of the 

courts inferior to the Supreme Court as may be established by 
law may be removed from office for mental or physical inability upon 
a concurrent resolution of two-thirds of both houses of the General As- 
sembly. The Judge or presiding officer against whom the General As- 
sembly may be about to proceed shall receive notice thereof, accom- 
panied by a copy of the causes alleged for his removal, at least 20 days 
before the day on which either house of the General Assembly shall act 
thereon." 

30. That the alleged cause of removal set up by the Governor are 
such as apply to.no other Judges or presiding officers of cotlrts or any 
other public officers in the State, and the Governor has no power to 
remove or suspend any other Judge or presiding officer of courts or any 
other officer not appointed by him. Wherefore, the defendant says the 
statute and the said action of the Governor deprive him of the equal 
protection of the laws and are in violation of the Fourteenth Amend- 
ment of the Constitution of the United States, and this defendant ex- 
pressly claims the protection of said amendment. 

31. That as appears by section 3 of the complaint, the Governor cited 
this defendant before him to answer the charges preferred against him. 
This defendant fully answered, and generally and specifically denied 
the charges. Thereupon, the defendant demanded to be confronted with 
his accusers and to hear and cross-examine the witnesses against him. 
This was refused and no witnesses or other evidence was produced; and 
thereafter the Governor made his decision, by which he attempted to 
remove the defendant till the meeting of the General Assembly, early 
in  January, 1899. The defendant submits that this action was without 

a hearing and without evidence to support it, without any trial 
(441) and without any right of appeal. Wherefore, he says the said 

action deprives him of his liberty and property without due 
process of law, and is in direct conflict with the Fourteenth Amendment 
to the Constitution of the United States, and the defendant expressly 
claims the protection of said amendment. 

32. That he submits to the Court whether, by the action of the Gov- 
ernor aforesaid, the privileges and immunities of defendant as a citizen 
of the United States have been abridged in violation of the Fourteenth 
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Amendment to the Constitution of the United States, and, if so, he ex- 
pressly claims the protection of said amendment. 

33. That the defendant is advised that the General Assembly had no 
power to confer upon the Governor the right of removal or suspension, 
nor to confer upon itself the power thereafter to pass upon the question 
of removal or restoration, nor to add to the qualifications for holding 
office. And the defendant further submits that the matters and things 
charged against him, and which he fully denies, do not come within the 
provisions of the act of the General Assembly and do not warrant the 
action of the Governor. 

34. The defendant submits, being so advised, that the action of the 
Governor was illegal and void and the defendant is entitled to continue 
in the exercise of the duties of his office. 

Wherefore, the defendant prays judgment that he go without day and 
recover of the plaintiff his costs of action." 

The defendant, by leave of the Court, amended section 15 of answer 
by inserting in lieu of all after the word defendant, in line 3 thereof: 
"In the year 1891 the defendant sold and conveyed said property to the 
Carolina Investment Company, a corporation under the laws of this 
State ; and on 18 April, 1893, said company leased it to Stephen Mieusett 
and Emil Friscard for five years, beginning 1 May, 1893, and 
ending 1 May, 1898, at the following rental: $250.00 per year (448) 
for the first two years; $300.00 for the third year; $400.00 for the 
fourth year; and $500.00 for the fifth year, payments to be made 
quarterly. About the ...... day of ........... ......, 1893, the said company, 
wishing to reconvey said property to the defendant, and not having 
registered its deed, surrendered it to the defendant, and surrendered the 
property to him, upon the agreement that he would recognize the lease 
to Mieusett & Friscard. I n  the fall or winter of 1896 said Mieusett & 
Friscard abandoned the property, and it was leased to Mrs. Mary Wilson 
about the ...... day of January or February, 1897. While Mieusett & 
Friscard are in arrears for two or three years' rent, it is perfectly good 
and collectable, and is now in suit." 

The defenda~t tendered the issues set out in the opinion and demanded 
a trial by jury. 

The Court refused to submit the issues to the jury and the defendant 
excepted. 

The relator moved for judgment upon the pleadings, which motion 
was granted, and the defendant excepted and appealed, upon the assign- 
ment of error set out in the opinion. 

A. C. Avery ,  Armfield, Turner  & Cowles and W .  J .  Montgomery for 
plaintiff. 
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R. 0. Burton, J.  U .  Xhaw, T .  N. Hill, J.  C. L. Harris, Armistear2 
Burwell and John G. Bynum for defendant. 

DOUGLAS, J.: This is an action in the nature of quo :rwrl.cnlo, 
brought to try the title to the office of railroad commissioner. The de- 
fendant was suspended by the Governor under the provisions of section 
1 of chapter 320, Laws 1891, known as the Railroad Commission Act, 
and the plaintiff appointed to fill the vacancy so created. The part of 
the act now under consideration is as follows : 

"Said commissioners shall not be jointly or severally, or in any 
(449) way be the holder of any stock or bonds, or be the agent or attor- 

ney or employee of any such company, or have any interest in  any 
way in any such company, and shall so continue during the term of 
his office; and in  case any commissioner shall, as distributee or legatee, 
or in any other way, have or become entitled to any stock or bonds, or 
interest therein, of any such company, he shall at  once dispose of the 
same; and in  case any commissioner shall fail in  this, or in case any 
one of them shall become disaualified to act, then i t  shall be the duty of 
the Governor to suspend hi; from office and to report the fact of his 
suspension, together with the reason therefor, to the next General As- 
sembly; and the question of his removal from office shall be determined 
by a majority of-the General Assembly in  joint session. I n  any case 
of susnension the Governor shall fill the vacancy, and if the General " ,  

Assembly shall determine that the commissioner suspended shall he  
removed, then the appointee of the Governor shall hold until his suc- 
cessor is elected and qualified as hereinbefore provided, but if the Gen- 
eral Assembly shall determine that the suspended commissioner shall 
not be removed from his office, then the effect shall be to reinstate him 
in  said office. The person discharging the duties of said office shall be 
entitled to the salary for the time he is so engaged, but the commissioner 
who is suspended shall be allowed the salary during his suspension in  
case he should be reinstated by the next General Assembly." 

The following facts appear from the record: On 24 August, 1897, the  
Governor wrote to the defendant calling his attention-to the said act, 
reciting certain allegations as to the defendant's connection with the  
Southern Railway Company, and requiring defendant to show cause in 

writing, on or before 1 September, 1897, why he should not be  
(450) suspended from office, and a report thereof made to the next 

General Assembly. 
On 30 August, 1897, the defendant filed with the Governor his written 

answer, among other defenses, denying the power of the Governor to 
suspend him, and alleging the unconstitutionality of that portion of the  
Railroad Commission Act authorizing such suspension. 
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On 23 September, 1897, the Governor notified the defendant in writing 
that after due investigation and consideration he was convinced that the 
defendant had violated the Railroad Commission Law in some of the 
particulars mentioned in his letter of 24 August, and that the defendant 
had not only violated said act in the specifications set out in said act, 
but that the defendant had otherwise, within the meaning and intent of 
the words of said act, become disqualified to act; and that, therefore, he, 
the Governor, did suspend the defendant from the offic; of railroad 
commissioner and chairman of said commission and did appoint thereto 
the relator, Caldwell. 

The defendant, on 24 September, replied to the ~ o v & n o r  as follows: 
"Sir: Yours of the 23d inst. is hereby acknowledged. I n  reply, I will 
say that I shall disregard your order to suspend, but will continue to do 
business at the old stand until removed by a tribunal other than a self- 
constituted 'Star Chamber.' " The relator qualified at once, and de- 
manded of the defendant the possession of the said office, together with 
all its records, which was refused by the defendant. 

Thereupon, the relator brought this action to recover said office, and 
filed his complaint, fully setting out his cause of action. The defendant 
answered alleging that the Governor had no power to suspend him; that 
if such power existed, the Governor had attempted to exercise it in an 
arbitrary and unlawful manner, without giving him the fair hear- 
ing to which he was entitled by law; that the part of the Railroad (451) 
Commission Act authorizing such suspension was unconstitu- 
tional, inasmuch as it imposed additional and unusual qualifications for 
said office, and interfered with the independent tenure of a judicial offi- 
cer, and deprived him of his property in said office "without due process 
of law"; and that his suspension in manner and substance was in viola- 
tion of the Fourteenth Amendment to the Constitution of the United 
States. At the conclusion of the reading of the pleadings, the defendant 
tendered the following issues' and demanded a trial by jury: 

1. I s  the plaintiff entitled to the office of railroad commissioner? 
2. Does the defendant unlawfully intrude into, hold and exercise the 

office of railroad commissioner and chairman of said commission? 
3. Has the defendant acquired any interest in any way in the South- 

ern Railway Company in violation of law? 
4. Has the defendant become disqualified to act as a fair judge or 

commissioner, or has he become in any way disqualified to act? 
5. Did the defendant, prior to 1 September, 1897, sell and convey for 

a valuable consideration the Round Knob hotel to R. M. Brown? 
6. Did the defendant demand of the Governor that the evidence 

against him be produced and that he have an opportunity to confront 
his accusers and cross-examine the witnesses against him? 
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7. Was said demand refused? 
8. Was any evidence produced ? 
Thereupon, the plaintiff moved for judgment upon the complaint 

and answer. The defendant here claimed that such motion was irregu- 
lar and that the plaintiff should either demur or go to trial before 

(452) a jury. His Honor, then, by consent, heard argument both upon 
the right to a jury trial and upon said motion for judgment. The 

defendant's exceptions were as follows: "During the argument the de- 
fendant contended, among other things, that the statute, Laws of North 
Carolina, session of 1881, chapter 320, section 1, and the action of the 
Governor set out in the pleadings, deprived him of the equal protection 
of the laws, and deprived him of his office without due process of law, as 
set out in the answer, and, therefore, the statute and said action of the 
Governor were in violation of the Fourteenth Amendment to the Consti- 
tution of the United States, and he expressly claimed the protection of 
said amendment. These contentions were disallowed and the defendant 
excepted. Exception I. 

Exception 2. The Court refused to submit the issues tendered, or any 
issues, and the defendant excepted. 

Exception 3. The Court' further ruled that the plaintiff was entitled 
to judgment upon the pleadings. The defendant excepted. 

Exception 4. The defendant moved for a new trial for the foregoing 
alleged errors. Motion overruled and the defendant excepted." 

Thereupon, judgment was rendered in fav'or of the plaintiff relator as 
follows : "First, that the 'defendant, James W. Wilson, has been duly 
suspended from his office of railroad commissioner and chairman of said 
commission, and is unlawfully holding and exercising said office. Sec- 
ond, that the relator, L. C. Caldwell, has been duly appointed to fill the 
vacancy caused by the suspension of said James W. Wilson from said 
office. Third, that the defendant, James W. Wilson, be ousted from said 
office of railroad commissioner and that the relator, L. C. Caldwell, be 
inducted into said office, and that the relator, L. C. Caldwell, recover of 

said defendant and the sureties on his bond the costs of this 
(453) action, to be taxed by the clerk of this Court." The defendant 

excepted to this judgment and appealed to this Court. 
The first exception cannot be sustained, as we are utterly unable to 

see any Federal question whatever involved in this action. The office 
of railroad commissioner, from which the dsfendant has been suspended, 
is an office existing solely under the Constitution and Laws of this State, 

. and created to administer the Railroad Commission Act. I t  has no 
recognition in the Laws of the United States, does not interfere with 
interstate commerce, and is concerned solely in domestic affairs and 
internal trade. The defendant was not deprived of his office without due 
process of law. He was cited to appear and answer certain charges, and 
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he did appear and filed an answer. The written notice of the Governor, 
which was admittedly received and acted upon by the defendant, was, 
i n  effect, a citation, and under the cricumstances had all the force of a 
summons. The only object of a summons is to bring the defendant into 
court by giving him legal notice, and if he voluntarily appears, without 
limiting his appearance, he is held to waive a summons, and is as com- 
pletely in cogrt as if i t  had been served. The court, or any other tri- 
bunal having jurisdiction of the subject matter, has thereafter complete 
jurisdiction of the person. Jones v. Penland, 19 N, C., 358; Hyatt  v, 
Tomlin,  24 N.  C., 149; Duffy v .  Averitt, 27 N. C., 455; Middleton v. 
Duffy, 73 N.  C., 72; Wheeler v. Cobb, 75 N. C., 21; Etheridge v. Wood- 
ley, 83 N. C., 11; Penniman v. Daniel, 95 N.  C., 341; Roberts v. Allman, 
106 N. C., 391. I n  S. v. Jones, 88 N.  C., 683, 685, this Court has said: 
"The object of process is to give notice and an opportunity to make 
defense to an action. The scire facias furnished this notice, and the 
sureties submitted to the jurisdiction and resisted the demand for judg- 
ment. A defendant may appear without process, and his appearance 
dispense with the process, since its purpose is  to bring him into 
court, and he is in  court when he answers and defends the action. (454) 
That this rule is by no means peculiar to this State will be seen by 
a reference to 2 Encyc. Pleading and Practice, 639. 

What is "due process of law7' is generally difficult to define; but we 
think in the case at  bar the defendant has no cause to complain on that 
score. As the protection of the Constitution of the United States is 
invoked, we deem it best to omit the numberless authorities in  the dif- 
ferent State Reports, and confine ourselves on this point to the decisions 
of that court, essentially supreme wherever its jurisdiction attaches and 
where alone the decisions of this Court can ever be called in question. 

Murray v. Land Go., 18 How., 272, was an action of ejectment in 
which the defendant claimed title to certain lands under a sale made 
by the United States Marshal by virtue of a distress warrant issued by 
the Solicitor of the Treasury. I t  was held that such a warrant of dis- 
tress was not in  conflict with the Constitution of the United States, and 
was "due process of law"; and that the action of the executive power 
i n  issuing the warrant was conclusive evidence of the facts recited in  it, 
and of the authority to make a levy-citing Prigg v. Pennsylvania, 16 . 
Pet., 621; U. S. v. Nourse, 9 Peters, 8 ;  Randolph's Case, 2 Brock., 447; 
U. S. v. Nourse, 4 Cranch C. C., 151; U.  S. v. Bulloclc (cited 6 Pet., 
485). The Court further says: "Thus, it has been repeatedly decided 
i n  this class of cases that upon their trial the acts of executive officers, 
done under the authority of Congress, were conclusive, either upon par- 
ticular facts involved in the inquiry or upon the whole titlev-citing 
Foley v. Harrison, 15 Howard, 433 ; Burgess v. Gray, 16 How., 48. "It 
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is also true that even in a suit between private persons to try a question 
of private right, the action of the executive power, upon a matter 

(455) committed to its determination by the Constitution and laws, is 
conclusive"--citing Luther v. Borden, 7 Howard, 1 ;  Doe v. 

Braden, 16 Howard, 635; and cited in Walker a. Sauvinet, 2 Otto, 93; 
Davidson v. New Orleans, 6 Otto, 102; Springer v. U .  S., 12 Otto, 586, 
594; Ex parte Wall, 107 u.-S., 290; Hilton v. Merritt, 110 U. S., 107; 
Hurtado v. Cal., 110 U. S., 528, 542. 

I n  the case at bar there can be no question of the right of the Gov- 
ernor to appoint the plaintiff if a vacancy legally existed. Foster v. 
Kansas, 112 U. S., 201, 204. The only question really at issue is the 
legality of the removal of the defendant, and in this view the State of 
North Carolina is the real party in interest, as i t  is her act, through her 
Chief Executive, of which the defendant complains. The State has 
surely as much interest in having her laws properly administered by 
officers of her choice, in every respect qualified for their duties, as the 
general government can have in the collection of its taxes. And we can 
see no reason why the action of the Governor in suspending the defend- 
ant from office in strict accordance with the provisions of a statute, 
which we hold to be constitutional, is not fully as much "due process 
of law" as was the sale of real estate under the warrant of distress, so 
held in Murray v. Hoboken, supra. Under the same authority we feel 
fully justified in holding that the action of the Chief Executive of this 
State, certainly an officer of higher relative rank and greater dignity 
than a mere Solicitor of the Treasury, is equally conclusive upon a mat- 
ter committed to his determination by the Constitution and Laws of this 
State. I t  is, at least, of equal dignity with a tax-sale certificate, whose 
recitals are held to be evidence prima facie as to all and conclusive as to 
many of the facts herein alleged. De Treville v. Smalls, 98 U.  S., 
517, 524. 

The defendant has not been denied access to the courts. In 
(456) fact, he did not attempt to appeal from the action of the Governor 

nor seek aid of the courts, but forcibly retained possession of an 
office from which he had been rightfully suspended, and forced the 
plaintiff to seek redress in this action. The Governor, in his notification 
of suspension to the defendant, distinctly recognized the right of the 
defendant to have it legally tested in the courts, and made no attempt 
to dispossess him. The plaintiff has sought possession only "by the law . 
of the land," as shown by the bringing of this action. 

I n  Bank v .  Okley, 4 Wheat., 235, it was held that a party may waive 
his right to trial by jury by giving a note payable at a bank, the charter 
of which authorizes collection by summary process. The defendant may 
well be deemed to have waived his right to a trial by jury, if any such 
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right he ever had, by accepting office under a statute which expressly 
provided that he might be suspended by the Governor, without reference 
to  a jury. 

I n  Mzcrray v. Hoboke?~, supra, the court also held, "That the auditing 
.of the accounts of a receiver of public moneys may be, in an enlarged 
sense, a judicial act, must be admitted. So are all those administrative 
duties the performance of which involves an inquiry into the existence 
of facts and the application to them of rules of law. I n  this sense the 
act of the President in calling out the militia under the Act of 1795 
(12 Wheat, 19), or of a commissioner who makes a certificate for the 
extradition of a criminal, under a treaty, is judicial. But it is not suf- 
ficient to bring such matters under the judicial power that they involved 
the exercise of judgment upon law and fact-citing U. S. v. Ferreira, 
13 How., 40. 

I t  may be urged that a distress.warrant for the collection of taxes was 
held to be "due process of law" because such proceeding was in 
accordance with the common and statute law of England ; but also (457) 
was the suspension of a public officer. 

We see no error in the trial of the action in the court below, and we 
affirm its judgment after a full hearing of the defendant's appeal. This 
much, at least, is "due prosess of law." Morley v. R. R., 146 U. S., 162. 

Due process of law does not necessarily imply in all cases the right of 
trial by jury. I f  i t  did the equitable jurisdiction of the Federal Courts 
would practically be annulled. The records of this Court show, what is 
common knowledge, that in the recent reorganization of a great railway 
system mortgages involving millions of dollars were foreclosed in the 
Circuit Court of the United States and the stockholders deprived of 
.every vestige of their property, without any suggestion of a jury. 

I n  Wn7ker v. S a ~ ~ v z n c t ,  92 U. S., 90, the Court (Waite, C. J.) says: 
"All questions arisimg under the Constitutiofi of the State alone are 
finally settled by the judgmenf below. We can consider only such as 
grow out of the Constitution of the United States. A trial by jury 
in suits at common law pending in the State Courts is not, therefore, a 
privilege or immunity of national citizenship which the States are for- 
bidden by the Fourteenth Amendment to abridge. A State cannot de- 
prive a person of his property without due process of law; but this does 
not necessarily imply that all trials in the State Courts affecting the 
property of persons must be by jury. This requirements of the Con- 
stitution is met if the trial is had according to the settled course of 
judicial proceedings. Due process of law is process due according to the 
law of t l e  land. This process in the States is regulated by the law of 
the State." I n  Leeper v. Texas, 139 U. S., 462, 467, i t  was held, "That 
whether statutes of a Legislature of a State have been duly enacted in 
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(458) accordance with the requirements of the Constitution of such 
State is not a Federal question, and the decision of State Courts 

as to what are the laws of the State is binding upon the Courts of the 
United Statesy'--citing South Ottawa v. Perkins, 94 U.  S., 260, 268; 
Post v. Supervisors, 105 U. S., 667; Iforton v. Shelby County, 118 
U. S., 425, 440; R. R. v. Georgia, 98 U. S., 359, 366; Bakdwin v. Kansas, 
129 U. S., 52, 57; and "that law in  its regular course of administration 
through court of justice is due process, and when secured by the law 
of the State the Constitutional requirement is satisfied; and that due 
process is so secured by laws operating on all alike, and not subjecting 
the individual to the arbitrary exercise of the powers of government 
unrestrained by the established principles of private right and distribu- 
tive justice7'-citing Hurtado v. Cal., 110 U.  S., 516, 535; I n  rc Kemm- 
ler, 136 U. S., 436, 449; Caldwell v. Texas, 137 U. S., 692. See also 
Giozza v. Tierman, 148 U. S., 657; Duncan v. Mo., 152 U.  S., 377; 
R. R. v. Mackey, 127 U. S., 205; R. R. v. Herrick, 127 U. S., 210; 
S .  v. illuse, 20 N.  C., 319; 8. v. Chambers, 93 N.  C., 600; S.  v. Moore, 
104 N. C., 714. 

I n  Hurtado v. Cal., supra, in  which the meaning of the phrase "due 
process of law" is elaborately discussed, i t  was held that the words 
"due process of law" in the Fourteenth Amendment to the Constitution 
do not necessarily require an indictment by the grand jury in  a prosecu- 
tion by a State for murder; and that a conviction upon an information 
for murder in the first degree, and a sentence of death thereon, was not 
without due process of law, and was, therefore, not i n  violation of the 
Constitutional provision. McNulty v. Gal., 149 U. S., 645; Vincent v. 
Cal., ib., 648. 

I n  Munn v. Illinois, 94 U. S., 113, 134, the Chief Justice, delivering 
the opinion of the court, says: "A person has no property, no vested 
interest, in any rule of the common law. That is only one of the forms 

of municipal law, and is no more sacred than any other. Rights 
(459) of property which have been created by the common law cannot 

be taken away without due process; but the law itself, as a rule of 
conduct, may be changed at the will, or even at  the whim, of the Legis- 
lature, unless prevented by Constitutional limitations. Indeed, the great 
office of statutes is to remedy defects in the common law as they are 
developed, and to adapt i t  to the changes of time and circumstances." 

I n  Davidson v. New Orleans, 96 U.  S., 97, 105, Justice Miller, for the 
court, says that "it is difficult, if not impossible, to frame a definition 
of the Constitutional phrase, 'without due process of law,' at  once per- 
spicuous, comprehensive and satisfactory," but that "it is not possible 
to hold that a party has, without due process of law, been deprived of 
his property, when, as regards the issues effecting it, he has by the laws 
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of the State a fair trial in a court of justice, according to the modes of 
proceeding*applicable to such case." And, citing Murray v. Hoboken, 
supra, he further says: "An exhaustive judicial inquiry into the mean- 
ing of the words 'due process of law,' as found in the Fifth Amendment, 
resulted in the unanimous decision of this court that they do not neces- 
sarily imply a regular proceeding in a court of justice, or after the 
manner of such courts." 

The origin, intent and scope of the Thirteenth and Fourteenth Amend- 
ments to the Constitution of the United States are fully and ably dis- 
cussed in the Slaughter House Cases, 16 Wallace, 36, but as no reason- 
able extract would do justice to the opinion it can properly be cited only 
as a whole. 

I n  Missouri v. Lewis, 101 U.  S., 22, 31, it is said that "The Fourteenth 
Amendment does not profess to secure to all persons in the United States 
the benefit of the same laws and the same remedies. Great diversities in 
these respects may exist in two States separated only by an imaginary 
line. On one side of this line there may be a right of trial by jury, and 
on the other side no such right. Each State prescribes its own 
modes of judicial proceeding." (460) 

I n  Ex parte Wall ,  107 U. S., 265, a rule was served upon the 
petitioner by the United States District Judge without any previous 
affidavit, and upon mere heresay information, to show cause why he 
should not be disbarred from practicing as an attorney for taking part 
in a lynching. The respondent filed a written answer denying the 
charge, and excepting to the jurisdiction of the court. After the esami- 
nation of one witness and hearing the argument of counsel, the Court 
overruled the exceptions and made an order prohibiting the respondent 
from practicing at the bar of said court until a further order. On peti- 
tion for mandamus it was held that the proceeding was regular and was 
due process of law, and that i t  was not a criminal proceeding, and not 
intended for punishment, but to protect the court from the official min- 
istration of persons unfit to practice as attorneys therein. The proceed- 
ing in that case was certainly much more summary and less regular than 
in the case at bar, while the avowed object was the same. The defendant 
herein was not suspended by the Governor as a punishment for any 
crime, as he was not charged with crime, but simply with a legal dis- 
qualification. The object of his suspension, pending a legislative deter- 
mination, was to prevent the danger and scandal of having important 
official duties performed by one legally disqualified. The railroad 
commission was constituted by the Legislature in obedience to a strong 
popular demand, and the people have a right to require that the men 
charged with the grave duty of deciding between them and the great 
transportation companies which practically control the commerce of the 
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country should be absolutely free from the slightest suspicion of interest 
.or bias. Such a requirement is based upon the highest principle of pub- 

lic policy, and is more unreasonable than to say that a clerk or 
(461) sheriff must give bond for the faithful performance of his duties; 

that an  executor or trustee cannot buy at his own sale and that 
a judge shall not sit in  his own case. 

Such provisions are not uncommon. A remarkable instance may be 
found in  the act of 13 August, 1888 (25 Statutes a t  Large, U. S., 433)) 
which reads as follows: "Section 7. That no person related to any 
justice or judge of any court of the United States by affinity or con- 
sanguinity within the degree of first cousin shall hereafter be appointed 
by such court or judge to or employed by such court or judge in any 
office or duty in  any court of which such justice or judge may be a 
member." 

I t  is no crime to be related to a judge of the United States, nor can 
i t  be any reflection upon the personal character of such relative, and 
yet i t  is made by law an absolute disqualification for office. 

The object of the law is clearly not to punish one who has committed 
l;o offense, but to relieve the judges from any temptation to appoint 
incompetent officials and to secure to the people in  the selection of their - agents the best judgment of the courts. 

As to the equal protection of the laws guaranteed by the Constitution 
of the United States, it is well settled that special legislation is not 
objectionable where i t  is made to apply equally and without unjust dis- 
crimination to all who may be affected by it. The Fourteenth Amend- 
ment does not prohibit the legislation limited as to objects or territory, 
but merely that all persons subjected to i t  shall be treated alike under 
like circumstances and conditions. Hayes v. Missouri, 120 U. S., 68; 
R. R. v. Mackey, 127 U. S., 205; Lowe v. Kansas, 163 U. S., 81, 88. 

I n  Walston v. Nevin, 128 U. S., 578, 582, the Court says: "And 
wherever the law operates alike on all persons and property similarly 

situated, equal protection cannot be said to be denied"-citing 
(462) Wurts  v. Hoagland, 114 U.  S., 606; R. R. v. .Richmond, 96 U.  S., 

521, 529. "The remedy for abuse is in  the State Courts, for, in 
the language of Mr. Justice Field in  Mobile v. Kimball, ''this Court 
is not the harbor in  which the people of a city or county can find a 
refuge from ill-advised, unequal and oppressive State legislation." 

I n  Giaxza v .  Tiernan, 148 U. S., 651, 657, the Court says: "Irre- 
spective of the operation of the Federal Constitution and restrictions 
asserted to be inherent in the nature of American institutions, the gen- 
eral rule is that there are no limitations upon the legislative power of 
the Legislature of a State except those imposed by its written Consti- 
tution." 
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I n  Duncan v. Missouri, 152 U. S., 377, i t  was held that the privileges 
and immunities of citizens of the United States protected by the Four- 
teenth Amendment are such privileges and immunities as arise out of 
the nature and essential character of the Federal Government, and are 
granted or secured by the Constitution of the United States. Miller on 
the Constitution, 662; Presser v. I l l inois, 116 U. S., 252. 

I n  the case of Kennard v. Louisiana, 92 U. S., 480, the plaintiff in 
error was summarily removed from the office of Associate Justice of the 
Supreme Court of Louisiana, its court of last resort, by a mere rule of 
court. The plaintiff took out a writ of error, asserting that he was 
deprived of his office without due process of law, in violation of the 
Fourteenth Amendment to the Constitution of the United States. The 
opinion of the court, delivered by Chief Justice Waite, without dissent, 
and remarkable equally for its clear exposition of the law and admirable 
condensation, affirmed the judgment for the following reasons: "The 
question before us is, not whether the courts below having jurisdiction 
of the case and the parties have followed the law, but whether the 
law, if followed, would have furnished Kennard the protection (463) 
guaranteed by the Constitution. Irregularities and mere errors 
in  the proceedings can only be corrected in the State Courts. Our 
authority does not extend beyond an examination of the power of the 
courts. below to proceed at all. . . . I t  will thus be seen that the 
act relates specially to the judges of the courts of the States and to the 
internal regulations of a State in respect to its own officers. . . . 
H e  had an opportunity to be heard before he could be condemned. This 
was "process," and, when served, it was sufficient to bring the incum- 
bent into court and to place him within its jurisdiction. I n  this case it 
is e ~ ~ i d e n t  from the record that the rule was made, and that it was in 
some form brought to the attention of Kennard, for on the return day 
he appeared. At  first, instead of showing cause why he refused to 
vacate his office, he objected that he had not been properly cited to 
appear; but the court adjudged otherwise. H e  then made known his 
title to the office-in other words, he showed cause why he refused to 
vacate. This was, i n  effect, that he had been commissioner to hold the 
office till the end of the next session of the Senate, and that time had 
not arrived. Upon 'this he asked a t r ia l  by jury. This the court re- 
fused, and properly, because the law under which the proceedings were 
had provided in  terms that there should be no such trial. . . . A 
mere statement of the facts carries with i t  a complete answer to all the 
Constitutional objections urged against the validity of the act. The 
remedy provided was certainly speedy, but i t  could only be enforced 
by means of orderly proceedings in a court of competent jurisdiction 
in  accordance with rules and forms established for the protection of 
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the rights of the parties. I n  this particular case, the party complaining 
not only had the right to be heard, but he was, in fact, heard, 

(464)  both in the court in which the proceedings were originally insti- 
tuted and, upon his appeal, in the highest court of the State." 

I have italicized the words peculiarly operating upon the case at bar. 
If an inferior court of the State of Louisiana can by virtue of a statute 
of that State, upon a mere rule issued upon a prima facie case created 
by said statute, remove from office a justice of its highest Constitutional 
court, we cannot see why the Chief Executive of this State, acting under 
the express authority of a statute and in strict accordance with its terms, 
cannot suspend a member of an inferior administrative court. At least 
such action affects only the internal policy of North Carolina when deal- 
ing with its own officers, and should be judged by its Constitution and 
lams alone. 

We have fully considered the first exception, not only from its Federal 
relation, but also from its important bearing upon the validity of the 
act under our own Constitution, which provides that: "No person ought 
to be taken, imprisoned or disseized of his freehold, liberties or privi- 
leges, or outlawed or exiled, or in any manner deprived of his life, 
liberty or property, but by the law of the land." Therefore, if we were 
of opinion that the defendant had been deprived of his property in the 
office "without due process of law7'-that is, such process as is .due to 
the peculiar circumstances of his case by the law of the land-it would 
be our duty to at once reverse the judgment of the court below. In  go- 
ing over the ground covered by this exception we have necessarily been 
compelled to say much that is applicable to the other exceptions, and 
which will not be repeated. 

The second exception to the refusal of the court to submit the issues 
tendered, or any issues, is practically directed to the denial of a trial by 
jury. This, we think, was properly refused, as there were no disputed 

facts before the court. I t  is not denied that the Governor noti- 
(465) fied the defendant to appear and answer; that the defendant did 

so appear and answer ; that the Governor subsequently suspended 
the defendant, giving him written notice ,of said action, and appointed 
the relator; that the relator duly qualified, demanded possession of the 
office, was refused by the defendant, and brought suit. 

There was absolutely nothing to go to the jury unless the court went 
behind the action of the Governor, which, we think, could not be re- 
viewed by the court. The suspension by the Governor is not a final 
determination of the defendant's rights, which must ultimately be 
passed on by the Legislature, sitting somewhat in the nature of a Court 
of Impeachment. I f  it should determine that the defendant had been 
suspended without just cause, he would be at once reinstated and be 
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entitled to his full pay from the time of his suspension. The duty of 
suspension was imposed upon the Governor from the highest motives of 
p~ddic policy to prevent the danger to the public interests which might 
arise from leaving such great powers and responsibilities in the hands 
of men legally disqualified. To leave them in full charge of their office 
until the next biednial session of the Legislature, or pending litigation 
which might be continued for years, would destroy the very object of 
the law. As the Governor was, therefore, by the very letter and spirit 
of the law, required to act, and act promptly, necessarily upon his own 
findings of fact we are com~elled to hold that such official action was, 

u 

under the circumstances, due process of law. Even if it were proper 
the Governor would have no power to direct an issue like a chancellor. 

Section 19 of Article I of our Constitution provides that: ((In all 
controversies 'at law respecting property the ancient mode of trial by 
jury is one of the best securities of the rights of the people and 
ought to remain sacred and inviolable." And yet, from the (466) 
remotest times, i t  has been held that this right did not apply to 
equitable proceedings, and that in the determination of many matters 
of fact the intervention of a jury was neither necessary not possible. 
Take, for instance, application for receivers, injunctions and proceed- 
ings in contempt. Even in actions at law there are many matters of 
fact that must be found bv the court below and which are not even 
reviewable in this court. Every time a judge below takes the case from 
the jury and directs a verdict he practically deprives the party of a 
trial by jury; and yet that he can so direct a verdict against the party 
on whom rests the onus, when there is nothing more than a scintilla of 
evidence, has been held in a long line of decisions in this Court from 
Wittkowsky v. Wasson, 71 N. C., 451, down to SpruilZ v. Insurance Co., 
120 N. C., 141, and several cases at this term. 

I n  Interstate Commerce Commission v. Brimson, 154 U. S., 447, 488, 
the Court says: "Another suggestion . . . is that the defendants 
are not accorded a right of trial by jury. . . . The issue presented 
is not one of fact, but of law exclusively. In  such a case the defendant 
is no more entitled to a jury than is a defendant in a proceeding by 
mandamus to compel him as an officer to perform a ministerial duty." 
Any right of trial by jury which the defendant might have had under 
other circumstances, if any, would be taken as having been waived by 
his acceptance of an office under a statute providing for'summarp sus- 
pension- That a jury trial may be waived by either written or oral 
consent, or even by a failure to appear, is expressly provided by sec- 
tion 416 of the Code. I t  is also held to be waived by a consent reference. 
Clark's Code, p. 400, and cases cited. I n  England it is regarded as a 
prerogative of the Crown by letters patent to suspend a public officer, 
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'(467) although the office was granted for life. Throop on Public Of- 
ficers, section 401; Slimqsby's Case, 3 Swanst, 178. The only 

recognition of this rule in  America seems to be that involved in the 
, maxim that the power of appointment includes by implication that of 

removal, the application of which is necessarily limited by Constitu- 
tional or statutory provision. The maxim cannot apply in  this case, 
because the Governor did not originally appoint and has suspended the 
defendant under express statutory authority. I t  comes rather under 
the generally recognized rule that, in the absence of any constitutiofial 
restriction expressed or necessarily implied on the power of the Legis- 
lature, i t  may provide by statute for the suspension of a public officer 
by some other officer or board. Throop, supra, section 402 ; Mechem on 
Public Officers, section 463; Butler v. Penn., 10 Howard, 402. With 
the exception of this State, i t  is the well settled doctrine'in the United 
States that an office is not regarded as held under a grant or contract, 
within the general constitutional provision protecting contracts; but 
unless the Constitution otherwise expressly provides, the Legislature 
has power to increase or vary the duties, or diminish the salary or other 
compensation appurtenant to the office, or abolish any of its rights or 
privileges before the end of the terni, or to alter or abridge the term, or 
to abolish the office itself. Throop, supra, section 19, citing 92 decisions 
from the United States Supreme Court and 32 different States; also 
Black Const. Law, p. 530, and cases cited. Mechem, supra, sections 463 
and 464, citing numerous cases, says that, except in  North Carolina, i t  
is well settled that there is no contract, either express or implied, be- 
tween a public officer and the government whose agent he is;  nor can 
public office be regarded as the property of the incumbent. I n  Colznol- 
v. N.  Y., 2 Sandford, 355, Ruggles, C. J., says: "Public offices are not 
incorporeal hereditaments, nor have they the character or qualities of 
grants. They are agencies. With few exceptions, they are voluntarily 

taken and may at any time be resigned. They are created for 
(468) the benefit of the public and are not granted for the incumbent. 

Their terms are fixed with a view to pul;lir, utility and conven- 
ience, and not for the purpose of granting the emoluments during that 
period to the office holder." 

The celebrated case of Hoke v. Hentle~scrr, 15 N. C., 1, recognizes to 
a great extent the same principle. While deciding in  favor of the de- 
fendant on tlie ground that an office is the property of the incumbent 
by mutual contract, and that the unconstitutional provision was not. 

' that of a law prescribing a rule of property, or modifying the extent of 
interest or the tenure prospectively, but interfered with vested rights, 
Chief Justice R u f i n  (page 17) says: "That the purpose of creating 
public offices is the common good is not doubted. Hence, most of the  
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rules regulating them have a reference to the discharge of their duties 
and the promotion of the public convenience; they are pro commodo 
populi. Hence, they are not the subjects of property in  the sense of that 
full and absolute dominion which is recognized in many other things. 
They  are only the subjects of property, as far as they can be so in safety 
to the general interest, involved in the discharge of their duties." This 
Court has recently had occasion to reaffirm the doctrine laid down in  
that oft-quoted decision, which has become too firmly established i n  the 
policy of our laws now to be questioned; but the varied and extraordi- 
nary claims made thereunder, and the fact that we are the only State in  . 
the Union recognizing the doctrine, may well cause us to pause and 
consider if we have not carried i t  to its fullest legitimate'extent. It may 
be doubted if the great Chief Justice himself ever contemplated the 
extent to which it wodd  be carried, and, least of all, that its most ex- 
treme construction would be invoked to bring the tenure of high official 
positions within the operation of an amendment to the Federal Consti- 
tution primarily adopted for the protection of the colored race. 
See the opinion of Justice Miller in the Slaughter House Gases, (469) 
16 Wall.. 36. 

But  our decision in the case at  bar does not conflict with that i n  
Hoke v. Henderson. The statute now under consideration is not retro- 
spective and does not interfere with any vested right. Being a part  of 
the act originally creating the office of railroad commissioner, it "pre- 
scribes" a rule of property in said office and modifies .the extent of 
interest and tenure therein "prospectively." The defendant, taking un- 
der the act, holds subject to the act, and relying upon his contract is 
bound by all its provisions. One of its express provisions was the 
reserved right of the Legislature to remove and the power and duty of 
the Governor to suspend under a given state of facts. This power of 
suspension, together with the necessary method of its enforcement, was 
assented to by the defendant in  his acceptance of the office. Bunting v.  
Gales, 77 N.  C., 283; McCless v.  Meekins, 117 N. C., 34; McDonald v. 
Morrow, 119 N. C., 666; Ward v. Elizabeth City,  121 N.  C., 27 S. E. 
Reporter, 993; Koonce v.  Russell, 103 N. C., 179; Hutchins v. T o w n  
of Durham, 118 N. C., 457; Cooley7s Const. Limitations, 285. I t  was 
held in  Head v .  University of Missouri, 19 Wallace, 526, that where one 
was elected a professor in  a State University for six years, "subject to 
law," "this expression meant subject to whatever law the State Legis- 
lature might see fit to pass. I t  was part of the contract that the Legis- 
lature could, at  its discretion and in  its pleasure, bring i t  to an  earlier 
end." I n  Ewart v.  Jones, 116 N.  C., 570, which a-as an action in  the 
nature of a quo warranto heard upon a case agreed without a jury, this 
Court in  seating the relator held that, under our present Constitution, 
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the Legislature had the power, in  establishing the office of Judge of the 
Criminal Court, to prescribe its powers, jurisdiction and methods of 
appointment and removal, and to elect the incumbent. Chief Justice 
Faircloth, in  delivering the opinion of the Court, says : "Under our form 

of government the sovereign power resides with the people and is 
(470) exercised by their representatives in the General Assembly. The 

only limitation upon this power is found in  the organic law, as 
declared by the delegates of the people in  convention assembled from 
time to time." I f  the Legislature can thus elect a Judge of the Criminal 
Court and provide for the manner of his removal, why can i t  not also 
elect a railroad commissioner and in  the creative act reserve to itself 
the right tp renfove and to the Governor the power of suspension? Two 
higher agencies could not be found, one peculiarly representing the will 
of the people and the other the Chief Executive of the State, to whom 
is committed by the Constitution itself "the supreme executive power of 
the State" and who is expressly enjoined "to take care that the laws be 
faithfully executed." But i t  is urged that the Legislature has exceeded 
its constitutional power in reserving the right of removal. We think 
not, where the oGce is purely of legislative origin and administrative 
duties. 

I t  is alleged that the statute is unconstitutional because i t  requires of 
the railroad commissioners qualifications in  addition to those prescribed 
in  the Constitution. We see no merit in this contention, as such pro- 
visions were not intended to restrict .the rights of the individual, but to 
secure the faithful and efficient performance of public duties. Hargrove 
v. Dunne, 73 N.  C., 395; Comrs. v. Plaisted, 148 Mass., 375; Rogers v. 
Jluffalo, 123 N. Y., 173, 181; Throop on Public Officers, sections 73, 74. 

Moreover, every presumption is in  favor of the constitutionality of 
an  act of the Legislature, and all reasonable doubts should be solved in 
its favor. Cooley on Const. Lim., 220, and cases therein cited; Black's 
Const. Law, section 30, and cited cases. 

While our attention has not been called to any decision from other 
jurisdictions relating to the removal or suspension of railroad com- 

missioners, we do find in  the creative statutes of the United 
(471) States and of several of the States provisions similar to those 

now under consideration. The same presumption of constitu- 
tionality would attach to them, and thus far  they may be considered as 
precedents. Another constitutional objection to the act has been argued 
with great force and has received our most careful and serious consider- 
ation. That objection is that the act interferes with the independent 
tenure of the judiciary so essential to the proper enforcement of the 
law and the protection of the citizen. This commission was compared 
to the Criminal Courts of the State; and the danger of placing the lives 
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and liberties of the people in the keeping of judges whose official tenure 
might depend upon the uncertain complexion of the Legislature or the 
arbitrary will of the Governor was ably and eloquently portrayed. 

We realize the responsibilities of this Court in settling the line of 
demarkation between the legislative, executive and supreme judicial 
powers, which, by constitutional obligation, must be kept forever sepa- 
rate and distinct. This vital line must be drawn by us alone, and we 
will endeavor to draw it with a firm and even hand, free alike from the 
palsied touch of interest and subserviency and the itching grasp of 
power. Should the legislative or executive departments of the State 
cross that line we will put them back where they belong; but upon us 
rests the equal obligation of keeping upon our own side. This is a 
question not of discretion, but of law; a matter not of expediency, but 
of right. 

Our conclusion is that the railroad commission does not stand upon 
the same footing as the Criminal Courts, inasmuch as it is an adminis- 
trat ive  and not a judicial court. While .it was made by a subsequent 
statute a court of record, it was clearly the object of the act simply to 
give authenticity to its records and proceedings, as it added nothing to 
its duties or powers. 

I t  has been held to be a court of record in Express  Co. 21. R. R., (472) 
111 N. C., 463, 474, but in the opinion of the Court, delivered 
by Chief Just ice  Shepherd,  appears the significant qualification, 
"Whether a court having no power to enforce its judgment fulfills the 
definition of a court of record and of general jurisdiction is unnecessary 
t o  be considered." The Supreme Court of the United States in Reagan  
v. Farmers' L o a n  & T r u s t  Co., 154 U .  S., 362, 397, citing the R. R. 
Comr.  cases, 116 U.  S., 307, says: "There can be no doubt of the general 
power of a State to regulate the fares and freights which may be charged 
and received by railroads or other carriers, and that this regulation can 
be carried on by means of a commission. Such a commission is merely 
an adminis trat ive  board created by the State for carrying into effect the 
will of the State as expressed by its Legislature.'' 

Upon the foregoing authorities we are of opinion that the disputed 
provisions of the act are constitutional and that the power of suspension 
rests in the hands of the Governor, which, when exercised in an orderly 
manner, is not reviewable by the courts. Whether the action of the 
Governor was justified by the facts, which he alone could find, is not for 
us to say. That the defendant has not been deprived of his property 
without due process of law; that the only property he could have in the 
office was that given to him by the statute, which must be construed in 
all its parts. His commission, which is his title deed, appears to us 
with the fateful words of the creative act written across its face by the 
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hand of the law. Whatever right to a trial by jury he might otherwise 
have had was waived by his acceptance of the office under the conditions 
of the statute, at  least so far  as the action of the Governor was con- 
cerned. I n  the court below, as all the material facts that could there 
be inquired into were practically admitted, there was nothing left but the 
bare questions of law, and upon those questions we see no error in the 

ruling of the court. The judgment mnst, therefore, be affirmed; 
(473) but, in view of the public interests involved, we deem i t  proper, 

not to remand the case, but to enter final judgment in  this Court. 
This action is taken on motion of counsel made without objection in  
open court upon the hearing of the case, and under authority of section 
957 of the Code, as recognized in  Bernhardt v. Brown, 118 N. C., 700, 
710. Judgment will, therefore, be entered that the relator is entitled 
to the office of railroad commissioner and chairman of said commission; 
that the defendant is not entitled thereto and shall be ousted therefrom, 
and that the relator be placed into possession of said office, together with 
all its records and other appurtenances thereunto belonging. 

Affirmed. 

The judgment in the foregoing case was as follows: 
"This cause coming on to be heard in the Supreme Court, and having 

been decided in favor of the plaintiff, i t  is adjudged and decreed: 
1. That the defendant has been lawfully suspended from the office of 

railroad commissioner. 
2. That the relator has been duly appointed to fill the vacancy caused 

by the suspension of the defendant. 
3. That the defendant be ousted from, and the relator inducted into, 

said office of railroad commissioner. 
Therefore, let a writ issue out of this Court directed to the Sheriff 

or other lawful officer of Wake County demanding him to oust the 
defendant and put the relator in possession of the rooms occupied as 
offices by the railroad commissioner, in  the Agricultural Building on 
Edenton Street, in Raleigh, and known as the railroad commission 
offices, together with all property, papers and effects appertaining or 

belonging to said offices. 
(474) 4. That the plaintiff relator recover the costs of this action, t o  

be taxed by the Clerk of this Court. 
WALTER CLAR~K, 

Justice Supreme Court." 

FAIRCLOTH, C. J., dissenting: AS I do not agree with the majority 
of the Court in this case, I feel i t  my duty to state why I do not. I 
concede the rights of the Legislature to abolish any office of its own 
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creation, in  which event the officer goes with the office, not upon any 
notion of implied notice in the acceptance, but because the Legislature 
has the power to abolish. By Laws 1891, chapter 320, the Legislature 
created the office of a railroad commission with the powers and duties 
therein enumerated. and elected the members of the commission. the 
term of office being six years. That said commission is a Court of Rec- 
ord, with the powers and jurisdiction of a court of general jurisdiction, 
to the extent of all subjects embraced in said act, is settled. Express Co. 
v. R. R., 111 N. C., 463; R. R. v. Telegraph Co., 113 N. C., 213 ; Leave11 
v. Telegraph Go., 116 N. C., 211. That an office is property has been 
uniformly held since 1883. Hoke v. Henderson, 15 N. C., 1. Section 1 
of said act provides : "Said commissioners shall not jointly, or severally,, 
o r  in any way, be the holder of any stock or bonds, or be the agent or 
attorney or employee of any such company, or have any interest in any 
way in such company, and shall so continue during the term of his office, 
and in case any commissioner shall, as distribntee or legatee, or in  any 
other way, have or become entitled to any stock or bonds or interest 
therein of any such company, he shall at  once dispose of the same; and 
in  case any commissioner shall fail in this, or in case any one of them 
shall become disqualified to act, then i t  shall be the duty of the Gov- 
ernor to suspend him from office and to report the fact of his suspension, 
together with the reason therefor, to the next General Assembly, and 
the question of his removal from office shall be determined by a 
majority of the General Assembly in joint session. I n  any case (475) 
of suspension the Governor shall fill the vacancy, and if the 
General Assembly shall determine that the commissioner suspended 
shall be removed," then the appointee of the Governor shall hold until 
his successor is elected and qualified as hereinbefore provided, etc. 

Thus we see that the Governor suspends-whenever he deems proper 
and the Legislature removes at  its will and pleasure, as an ex parte pro- 
ceeding, the officer (commissioner) having no opportunity to be heard. 
This proceeding is at least a novelty and, so far  as I remember, is with-. 
out precedent, certainly so in North Carolina. Such proceedings, no 
doubt, are found under some forms of government, but they are a t  vari- 
ance with all fundamental rules of government in the United States of 
America. Those rules protect life, liberty and property in  the due 
administration of law. 

My conception is that the act of the Governor in  suspending the 
defendant was not executive function, but simply the act of an agent 
of the Legislature with such power as they attempted to confer on their 
agent, and that the term ((Governor" was simply used to identify the 
agent. I can see no reason why the Secretary of State could not as well 
have been the agent, with directions, for the causes mentioned in  the 
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act, to suspend the Governor from his office until the Legislature should 
have an opportunity to remove or restore him, as they might choose to 
do, without any hearing for him. I f  this can be done for the causes 
specified in  section 1 of the act, then other like causes might be added. 
Let us, then, suppose that the Legislature, in addition, had said, "If the 
Governor shall own any stock in any railroad in this State, or shall 
receive any benefit, convenience or accommodation from any railroad, 
then the Secretary of State shall suspend him from office and report 
his act to the next Legislature, and that they will remore or restore him, 

as seems good to them." I t  seems to me that such action mould 
(476) be in  derogation of his rights under Article 111, see. 12, and 

Article IV,  secs. 3 and 4, of the Constitution, providing for his 
conviction, removal and disqualification for office. I t  is true that he is 
a constitutional officer, and so is the defendant, under the authority of 
Article IT, sec. 2. 

So, the real question i's the power of the Legislature to suspend and 
remove a judicial officer from his office and thus forfeit his property 
without giving him a trial. 

Under our form of government the source of all power is the people. 
At the outset they declared their will in the Constitution and adopted 
by common consent general rules for governing themselves known as the 
law of the land, and each department, with its many subdivisions, is 
subordinate to those fundamental principles. The Constitution is a brief 
and condensed expression of law and must be taken as expressed, with 
all of its reasonable implications. Among its utterances we find: "The 
legislative, executive and supreme judicial powers of the government 
ought to be forever separate and distinct from each othw." Article I, 
see. 8. 

"The executive department shall consist of a Governor, in  whom shall 
be vested the supreme executive power of the State," etc. Article 111, 
see. 1. ' 

"The judicial power of the State shall be vested in a court for the 
trial of impeachments, a Supreme Court, Superior Courts, Courts of 
Justices of the Peace and such other courts inferior to the Supreme 
Court, as may be established by law." Article IT, sec. 2. 

"The General Assembly shall have no power to deprive the judicial 
department of any power or jurisdiction which rightly pertains to it as 
a coardinate department of the government." Article IV,  see. 12. And 
this article provides further that the Legislature may distribute the 
power and jurisdiction, provide for appeals, and regulate the method 

of proceeding as i t  may deem best, "so fa r  as the same may be 
(477) done without 3onflict with other provisions of this Constitution.') 
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"No person ought to be taken, imprisoned or disseized of his freehold, 
liberties or privileges, or outlawed or exiled, or in any manner deprived 
of his life, liberty, or property, but by the law of the land.". Article I, 
see. 17. 

"In all controversies at law respecting property the ancient mode of 
trial by jury is one of the best securities of the rights of the people and 
ought to remain sacred and inviolable.'' Article I, sec. 19. 

The terms "due process of law" and "the law of the land," when the 
rights of property are under consideration, are not easily distinguished. 
I have seen no better definition of the latter than that given by Mr. 
Webster in Dartmouth College v. Woodward, 4 Wheat, 519 (Works of 
Webster, vol. V, p. 487). "By the law of the land is most clearly in- 
tended the general law; a law which hears before it condemns; which 
proceeds upon inquiry, and renders judgment only after trial. The 
meaning is that every citizen shall hold his life, liberty, property and 
immunities under the protection of the general rules which govern 
society. Everything which may pass under the form of an enactment 
is not, therefore, to be considered the law of the land. I f  this were so, 
acts of attainder, bills of pains and penalties, acts of confiscation, acts 
reversing judgments, and acts directly transferring one man's estate to 
another, legislative judgments, decrees, and forfeitures in all possible 
forms would be the law of the land. Such a strange construction would 
render constitutional provisions of the highest importance completely 
inoperative and void. I t  would tend directly to establish the union of 
all powers in the Legislature. There would be no general permanent 
law for courts to administer or men to live under. The administration 
of justice would be an empty form, an idle ceremony. Judges would sit 
to execute legislative judgments and decrees, not to declare the 
law or administer the justice of the country." (478) 

A glance at the above recitals would seem to answer, without 
further argument, the question, "Has the Legislature the power, directly 
or indirectly, to suspend or remove a judicial officer and declare his 
right and property in his office forfeited 2" 

I t  has been universally held in this country, wherever freem'en live, 
that no forfeiture of an office, nor vacancy therein, can be judicially 
declared until the accused has had a trial and sufficient cause is estab- 
lished. Hoke v. Henderson, 15 N. C., 1; Paople v. Heaton, 77 N. C. ,  18; 
V a n n  v. Pipkin,  77 N.  C., 408; 8. v. Norman, 82 N. C., 687. 

"The term 'law of the land' does not mean merely an act of the Gen- 
eral Assembly. If it did every restriction upon the legislative authority 
would be at once abrogated." I loke v. Henderson, supra. 

Suppose the General Assembly at its next meeting shall examine the 
Governor's report and, finding no sufficient cause, shall adjudge that 
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defendant was not duly suspended and that he has not forfeited his office, 
and the plaintiff shall refuse to surrender his possession of the office; 
what then? With these conflicting decisions, to what tribunal can the 
parties appeal for a finality? Any legislative act that can lead to such 

l a result must be a nullity. ~ n ~ -  legislative sentence declaring a for- 
feiture of property is judicial in its nature, and, when rendered without 
a hearing and trial, is in  the nature of things void. The constitution- 
ality of an  act is determined by its effect, rather than the intent of the 
Legislature. Bank Tax Case, 2 Wallace, 200; Provident lwwrance Co. 
v. Massachusetts, 6 Wallace, 611. I t  may be competent, as I have said, 
to abolish an office when the property therein is necessarily lost, but i t  
is quite a.different proposition to continue the office, discharge the officer 
a t  pleasure, and give his office to another. I am told that every office 

is accepted with notice that the officer may be displaced or re- 
(479) moved. That is not an express condition,. but at  h o s t  is only 

an implied condition, and i t  is equally implied that such removal, 
when personal and property rights have vested, can be made only after 
cause established by a court having jurisdiction and by proceedings 
recognized by the general and fundamental rules of law and by judicial 
authority. Conditions precedent may bar an entry, but a condition 
subsequent, even if ' i t  be illegal or immoral, cannot divest an estate. A 
subsequent condition is not self-executing, and when invoked for the 
purpose of convicting and declaring a forfeiture i t  becomes effective 
only under the rule and manner above stated. 

There is no allegation of incompetency, bad faith, or maladministra- 
t ion against the defendant in the discharge of his duties in office. The 
matters preferred by the Governor in his suspending order, rather 
vaguely stated and based upon private information and newspaper re- 
ports, are inserted in  the complaint and substantially constitute the 
complaint. The defendant specifically denies each material allegation. 
When brought before the Superior Court under the form of a trial the 
defendant demanded to hear the proof of the matters alleged, to con- 
front his accusers, to cross-examine, to introduce his own evidence, and 
to have the issues determined by a jury of his peers. These requests 
were all refused by the Court and judgment was pronounced declaring 
that defendant had been duly suspended from his office and ordering 
his ouster therefrom. This Court is now appealed to, to affirm said 
judqment and approve the procedure below in  this case. 

Without exhausting the argument, my excuse for tediousness is the 
importance of this question. I think the plaintiff's contention is in- 
jurious, subversive and contrary to the organic lam- of our system of 
government, and that it is unreasonable and unjust, and that the deci- 
sions of any court in any State disregarding those principles must 



N. C.] SEPTEMBER TERM, 1897. 

soon fall under the condemnation of the legal mind in  this (480) 
country. 

Cited: Pearson v. Wilson, post, 483; Barnhill v. Thompson, 122 
N.  C., 498; Pate v. R. R., ib., 880; S .  v. R. R., ib., 1071; Wilson v. 
N o r t h  Carolina, ib., 1109; Cox v. R. R., 123 N.  C., 613; Wilson v. 
Jordan,  124 N. C., 709; Day's Case, ib., 381, 393; R. R. v. Dortch, ib., 
676; Wilson v. Jordan, ib., 709, 723 ; Hendon v. R. R., 125 N. C., 128; 
Greene v. Owen, ib., 215, 218, 223, 225; Abbott v. Beddingfield, ib., 291; 
Gattis v. Griflin, ib., 335 ; White  v. Murray, 126 N.  C., 157 ; Corp. Comn. 
v. R. R., 127 N.  C., 228; Taylor v. Vann ,  ib., 251; Mial v. Ellington, 
134 N. C., 139, 166, 1'71; Corp. Comn. v. R. R., 137 N. C., 21; Hatcher 
v. Faison, 142 AT. C., 367; Battle v. Rocky Mount, 156 N. C., 339; Corp. 
~Comn.  v. R. R., 17 N. C., 569. 

W r i t  of Error dismissed, 169 U. S., 585. 

STATE EX REL. L. C. CALDWELL V. J. W. WILSON. 

Practice-Motion to Recall Ezecution Issued from this Court Motion 
to  Set Aside W r i t  of Supersedeas Issued by Supreme Court of United 
States. 

1. This Court has no power to set aside or to pass upon the regularity of a writ 
of supersedeas issued by the Supreme Court of the United States. 

2. In an action in the nature of quo zoarranto, to try the title of an office to 
which the relator had been appointed and had qualified, the judgment of 
this Court in his favor, immediately upon its being filed, and ex proprio 
vigore, placed the relator in possession of the office, with the right to exer- 
cise its duties and draw the salary attached thereto from the time of his 
appointment, and no process of this Court was necessary for that purpose. 

3. In such case the judgment of this Court, having taken effect immediately, 
is not superseded by a writ of error from the United States Supreme 
Court, whether regular or irregular. 

4. Though an execution issued from this Court was unnecessary to give effect 
to such judgment by placing the relator in possession of the office, it will 
not be recalled on motion of the defendant. 

The opinion and judgment in the case of Caldwell v. Wilson (481) 
(ante ,  425) were handed down 23 December, 1897, a t  4:30 p. m. 
and a t  5 :30 p. m. on 23 December the plaintiff, through his counsel, 
William H. Day, obtained a writ of execution, directed to the Sheriff 
.of Wake County in  the following words: 

"The State of North Carolina to the Sheriff of Wake County, Greet- 
ing : 361 



IN THE SUPREME COURT. [jar 

Whereas, in the above entitled cause it was adjudged at this term 
that the defendant wrongfully withholds possession of the office of rail- 
road commissioner from the plaintiff relator; and that plaintiff relator 
is entitled to the possession of the same; these are, therefore, to com- 
mand you forthwith to put the relator in possession of the rooms oc- 
cupied as offices of the railroad commissioners, in the Agricultural 
Building on Edenton Street, and known as the railroad commission 
offices, together with all property, papers and effects appertaining or 
belonging to said offices, and to oust the defendant from said office and 
to induct the plaintiff's relator into the same, and you shall make due 
return thereof on the first day of the next term of this Court." 

At 7:10 p. m., 23 December, the defendant filed writ of error and 
bond, etc., to Supreme Court of the United States, with copies of the 
writ for the State of North Carolina and for relator. 

Upon the opening of the court on 24 December the following pro- 
ceedings were had : 

The plaintiff, through his counsel, William H. Day, moved (orally) 
in open court to set aside the supersedeas proceedings or adjudge them 
irregular. And the counsel for the defendant submitted the following 
motion : 

To the honorable the Supreme Court of North Carolina: The de- 
fendant respectfully shows to the Court that the judgment herein was 

rendered in the afternoon of Thursday, 23 December, 1897, that 
(482) execution thereon was issued by the Clerk of this Court to the 

Sheriff of Wake County about 5:30 o'clock p. m. on the same 
day, but has not been executed; that the defendant's counsel sued out 
a writ of error to the Supreme Court of the United States, which was 
duly issued by the Clerk of the United States Circuit Court for the 
Eastern District of North Carolina, and was allowed by the Chief 
Justice of this Court on the same day; that the defendant also gave 
a good and sufficient bond in a penal sum fixed by his Honor the Chief 
Justice, conditioned as a supersedeas bond, who duly approved said 
bond and signed the citation; that at 7:10 o'clock p. m. the defendant's 
counsel filed said writ of error and bond in the clerk's office of this Court, 
and at the same time lodged therein a copy of said writ of error for the 
State of North Carolina and a copy for I;. C. Caldviell. The defendant 
submits to the Court that the judgment of the Court is superseded, and 
he respectfully asks that the said execution be recalled. 

This 24 December, 1897. 
R. 0. BURTON, 
SPIEX WIIITAKER, 

For  Defendant .  
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On the same day, 24 December, the following opinion was handed 
down : 

CLARK. J. This is a motion by defendant to recall the execution which 
issued to put the relator in possession of the furniture, rooms and other 
tangible property belonging to the railroad commission. The relator 
moved to set aside the supersedeas proceedings or adjudge them irregu- 
lar. We are of opinion that we have no power to set aside the writ of 
error or pass upon the regularity thereof. We are also of opinion that 
the judgment of this Court ex propria vigore placed the relator in pos- 
session of the office at the time the judgment was filed. He having al- 
ready qualified, no process was necessary for that purpose. He is in 
full nossession of the same and entitled to exercise its duties and draw 
the salary thereto attached from the date of his appointment. 
The judgment took effect immediately upon being filed, and is not (483) 
superseded by the subsequent writ of error, regular or irregular. 
Foster v. Xansas, 112 U. S., 201. The relator being in office by virtue of 
the judgment of this Court, any attempt by the defendant to exercise its 
functions, or to interfere with the full and free exercise thereof by the 
relator, and any attempt by any one else to interfere by alleged legal 
process or otherwise, unless and until the Supreme Court of the United 
states shall reverse the judgment of this court, will be a contempt of 
this Court. We decline to make any order recalling the execution. 

Both motions refused. 
Writ of Error dismissed. 169 U. S., 586. , 

STATE EX REL. J. H. PEARSON V. S. OTHO WILSON. 

[For syllabus, see CaZclwelZ w. Wilson, ante, page 425.1 

Quo WARRANTO, to try the title to the office of railroad commission, 
tried before Robinson, J., at October Term, 1897, of WAKE. 

From a judgment for the plaintiff the defendant appealed. 

MacRae & Day and A. C. Avery for plaintif. 
R. 0. Burton, flpier Whitaker and J .  C.  L. Harris for defendant. 

DOUGLAS, J. The facts in this case are substantially similar to those 
in Galdwell v.  Wilson, ante, 425, and the questions of law are identical. 
For the reasons given in that case, the judgment in this case, in the 
court below, is affirmed, and judgment will be entered here that the 
relator, Pearson, is entitled to the office of railroad commissioner now 
held by the defendant, Wilson; that the defendant is not entitled thereto, 
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(484) and that he be ousted therefrom, and that the relator, Pearson, 
be placed i n  the possession of said office, with all its records and 

appurtenances thereunto rightfully belonging. 
Affirmed. 

J O H N  H. WHITE v. SUFFOLK AND CAROLINA RAILROAD COMP,4NY. 

Trial-Instructions-Directing Verdict-Provir~ce of Jury.  

1. The court can never find or direct an affirmative finding of the jury, but may 
direct a negative finding when there is  no evidence, or no such evidence a s  
should be allowed to go to the jury tending to establish the affirmative of 
the issue. 

2. Where, in  the trial of an action for damages caused by defendant's negli- 
gence, there is no evidence tending to prove contributory negligence, the 
court may instruct the jury that  there was no contributory negligence. 

N TI ON for damages for injuries caused by the negligence of defend- 
ant, tried at  Spring Term, 1897, of CHOWAN, before Bryan, J., and a 
jury. 

The defendant set up as a defense the contributory negligence of the 
plaintiff. 

There was a verdict for the plaintiff for $500, and from the 
(488). judgment thereon the defendant appealed. 

\ 

Jones & Boykin  for plaintiff. 
Shepherd & Busbee for defendant. 

FURCHES, J. This is an action to recover damages received by the 
plaintiff on account of the alleged negligence of the defendant. I t  is 
admitted and found by the jury that defendant was guilty of negligence. 
And i t  is found that plaintiff was damaged to the amount of $500, and 
there is no exception to this finding. 

But  i t  is alleged by defendant that plaintiff was also guilty of negli- 
gence, and that this was the proximate cause of the injury. I t  is also 
contended by the defendant that the court, by its charge in substance, 
instructed the jury that there was no contributory negligence, in viola- 

. tion of the rule in Hinshaw v. R. R., 118 N. C., 1047. 
The court can never find nor direct an affirmative finding of 

(489) the jury. S. v. Xhule, 32 N.  C., 153. The most the court can 
do is to instruct the jury, where there is no conflict of evidence, 

that if they believe the evidence they should find "Yes" or "No," as the 
case may be. But where there is no evidence, or no such evidence as 
should be allowed to go to the jury tending to establish the affirmative 
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of the issue in  dispute, the court should direct the finding in the nega- 
tive. 

The burden of the issue of contributory negligence was on the defend- 
ant. And if there was evidence or such evidence as should go to the jury 
(Wi t tkowsky  v. Wasson, 71 N. C., 451) tending to establish the affirm- 
ative of this issue, and that i t  might have been reasonably found for the 
defendant, the charge of the court could not be sustained. Hinshaw u. 
R. R., supra, but where there is no conflict in  the evidence (as in this 
case), and but one reasonable conclusion could be deduced from it, then 
the court has the right to direct the finding, if the jury believe the evi- 
dence, as a question of law. Hinshaw v. R. R., supra. 

The defendant introduced no evidence, but relied on the evidence of 
the plaintiff. The only evidence introduced by the plaintiff was that of 
himself and son. And upon a careful examination of this testimony 
we fail to find that i t  proves or tends to prove contributory negligence 
on the part of the plaintiff. The judgment must be 

Affirmed. 

Cited: Bazemore v. Mountain, ante, 60; Burrus v. Ins. Co., ante, 65; 
Bank v. School Committee, ante, 109 ; Wood v. Bartholomew, 122 N.  C., 
186; House v. Arnold, ib., 222; Mfg. Co. v. R. R., ib., 886; Cable v. 
R. R., ib., 897; Johnson v. R. R., ib., 958; Whitley v. R. R., ib., 989; 
Cox v. R. R., 123 N. C., 607; Gates v. Max, 125 N.  C., 143; Neal v. 
R. R., 126 N. C., 637, 648 ; Holton v. R. R., 127 N. C., 258 ; Mfg. Co. v. 
R. R., 128 N. C, 285; Bessent v. R. R., 132 N. C., 944; Kyles v.  R. R., 
147 N. C., 396. 

W. J. EDWARDS v. SEABOARD AND ROAKOKE RAILROAD 
COMPANY ET AL. 

Action on Contract of Employment-Construction of Contract. 

1. The meaning of the terms of a written contract is a question of law for the 
court alone to determine. 

2. Where a letter from an employer stated, "You have been appointed general 
storekeeper for the system, to take effect 15 July; your salary will be $1,800 
a year," and the appointee entered upon his duties and received $150 per 
month until he was discharged: Held,  that the contract was not an em- 
ployment by the year; the reasonable construction of the contract being 
that the parties intended that the service should be performed for a price 
that should aggregate the gross sum annually, leaving the parties to sever 
their relations at  will. 
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(490) ACTION for the recovery of an alleged balance of salary due the 
plaintiff as general storekeeper for defendants, tried before 

A d a m s ,  J., and a jury, a t  February Term, 1897, of WAKE. 
The letter set out in the opinion constituted the only contract between 

the parties. I n  response toissues the jury found that the plaintiff was 
employed by the year; that defendants wrongfully discharged him be- 
fore the end of his term, and that there was a balance due the plaintiff 
of $975, with interest from 15 July, 1896. Judgment mxs rendered 
accordingly, and defendants appealed. 

R. 0. B u r t o n  for plaintif f .  . 
R. L. W a t t s ,  X c R a e  & D a y ,  and J .  B. Batchelor  for defendants.  

FAIBCLOTH, C. J. "10 July, 1894.-W. J. Edwards, Esq., Raleigh, 
N. C. Dear Sir :  I beg to advise that you have been appointed general 
storekeeper for the system, to take effect 15 July. Your salary will 
be eighteen hundred dollars a year. You will be in charge, etc. John H. 

Winder, Gen71 Manager." 
(491) The plaintiff accepted the appointment and went into the dis- 

charge of his duties and was paid $150 each month until 1 Jan- 
uary, 1896, when he was discharged from the service of the defendant. 
Plaintiff sues for balance of salary until 15 July, 1896, alleging that 
he was employed by the  year at $1,800 for that period of time and that 
he was wrongfully discharged, and the court below so held. 

We are called upon to determine the meaning of the instrument quoted 
above, according to its proper terms, and to do so it is important to find 
the intent of the parties as expressed by the language employed by 
themselves. 

I n  a written contract the terms are fixed and the meaning of those 
terms is a question of law for the court alone, and in  par01 contracts 
the rule is the same where the terms are precise and explicit. ,Massey T .  

Belisle,  24 N .  C., 170; Simpsom v. Pegram, 112 N. C., 541. An entire 
contract is one in which the consideration is entire on both sides. "When- 
ever there is a contract to pay a gross sum for a certain definite consid- 
eration the contract is entire and not apportionable either in  law or in 
equity." Story Contracts, sec. 22. 

The contract before us is not specific as to the t e r m  of service, cer- 
tainly not so expressed in the writing. The plaintiff does not so insist, 
but says a reasonable construction thereof leads to the conclusion that 
the parties intended a one-year term of service. We are not able to see 
that such was their intention. I t  seems reasonable that if they had so 
intended they would have expressed themselves in more definite and 
explicit terms on so important a feature of their agreement. Why they 
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were not more definite we cannot tell. They may or may not have had 
reasons for leaving the writing as it is, or they may not have called their 
minds to that feature of the contract. I t  does not seem unreasonable 
that  the parties intended that.  the s e r ~ ~ i c e  should be performed for a 
price that should aggregate the gross sum annually, leaving the 
parties to sever their relations a t  will, for their own convenience. (492) 

All business men know they can make legal contracts to suit 
themselves, also the importance of saying what they mean in  business 
matters in plain and definite terms. 

As the case shows that the plaintiff has been paid for all services 
rendered. and he offered no other evidence. we hold that he cannot re- 
cover in this action, and this renders the consideration of other questions 
unnecessary. 

Error. 

Cited: King v. R .  R., 140 N.  C., 435; Soloman v .  Sewerage Co., 142 
N. C., 445; Currier v. Lumber Co., 150 N. C., 695. 

T. H. PLEASANTS v. THE RALEIGH AND AUGUSTA AIR LINE 
RAILROAD COMPANY. 

Action for Damages-Railroads-Negligence-Fellow Servants-Em- 
ployment of Incapable Servants-Defect i n  Roadbed-Signals-In- 
structions. 

1. The conductor of a sidetracked train, whose duty it is to close the switch 
and give the "All right" signal for the clear passage of another train on 
the main line, is the fellow-servant and not the vice-principal of the loco- 
motive engineer of the latter train, both being employees of the same com- 
pany. 

2. The fact that a switch was negligently left open, whereby an accident was 
caused to a passing train, is not evidence of a defect in the roadbed for 
failure to keep which in safe condition a person thereby injured can re- 
cover damages from the company. 

3. Where, in the trial of an action for damages for an injury resulting from 
the negligence of a railroad company, it appeared that a conductor of a 
freight train had been employed as such only three or four weeks, and that 
he negligently left open a switch to a side-track on which a section of his 
train was standing, and gave the "All right" signal to a passing train on 
the main track, in consequence of which a collision occurred: Held,  that 
such a presumption of negligence in the employment of an incompetent 
servant was raised against the company by such facts as to warrant the 
submission of an issue as to such negligence. 

4. Where the rules of a railroad company required the employees of a side- 
tracked train to close the switch after getting upon the side-track, and 
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upon the approach of a train on the main track, to give the "Go ahead" or 
"All right" signal, and also forbade a train passing on the main track to 
go ahead until the requisite signal was given: Held, in the trial of an 
action for damages for an injury resulting from the negligence of defend- 
ant's servant in giving the "Go ahead" signal when the switch was open, 
that it was error to charge that, "It being admitted that the switch was 
capable of bearing a signal light which would have showed red where the 
track was unsafe, it was the duty of the company to use such signal light 
upon the switch." 

(493) ACTION for damages, tried before Adarns, J., and a jury, a t  
April Term, 1897, of WAKE. 

There was a verdict for the plaintiff for $10,375, which the defend- 
ant moved to have set aside on the ground of excessive damages. The 
motion was refused, and from the judgment rendered on the verdict the 
defendant appealed, assigning as error the instructions to the jury. The 
facts upon which the action was based and which appeared on the trial 
are set out in  the opinion. 

R. 0. B w t o n  for plaintif f .  
L. R. W a t t s ,  M c R a e  & D a y  and J .  B. Batchelor  for defendant .  

FURCHES, J. On 30 January, 1896, the plaintiff and one Dunn were 
both in the employ of the defendant-the plaintiff as locomotive engi- 
neer on a freight train and Dunn as conductor of a freight train. On 
that day the plaintiff was operating a train running from Monroe, 
north to Raleigh, and Dunn was running his train from Raleigh, south. 
These trains should have passed each other a t  a station on the defend- 
ant's road called Manly, but, by the fault and negligence of Dunn, the  

plaintiff's train ran into Dunn's train and the plaintiff was badly 
(494) injured. There were side tracks at  Manly, and when plaintiff's 

train reached that station plaintiff found Dunn's train there, 
standing on the side track; and, being too long for one side track, i t  
had been divided into two sections, and one of these placed on either 
side of the main track. Rule 94a of the defendant company required 
the conductor or flagman of the train first reaching stations where i t  
was necessary to side track for a passing train-that is, made i t  the 
duty of Dunn or a flagman-to close the switch of the side track after 
moving the train off the main line, and when the switch was closed and 
secured to signal the approaching train on-that is, to give the "a11 
right" signal-and the approaching train passes on without stopping. 
When the plaintiff reached Manly with his train he found Dunn's train 
on the side track, Dunn standing at  the switch. When Dunn gave him 
the "all right" signal the plaintiff drove his train forward. But, instead 
of the switch being closed as it should have been, i t  was left wide open, 
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and a fearful crash took place, in  which the plaintiff was terribly in- 
jured and much other damage done. Dunn had only been employed as 
such conductor three or four weeks. 

The plaintiff claims that upon these facts the defendant is liable to 
him in damages for the injuries he received. 

I n  the first place, the plaintiff denies that he and Dunn were fellow- 
servants of defendant company, and alleges that Dunn was his vice- 
principal. Plaintiff also contends that his injuries were caused by 
reason of a defective roadbed, or track, for which defendant is liable 
without reference to the question of vice-principal. H e  also contends 
that defendant negligently and carelessly employed Dunn as conductor, 
who is negligent and incompetent to perform the duties of his position, 
and he was thereby injured. I f  either of these positions is sustained, 
the judgment of the court below should be sustained, unless error 
was committed on trial. (495) 

\ ,  

I n  the catholic sense of the term, the plaintiff and Dunn were 
fellow-servants. They were both employed by and in the service of 
defendant company. Wauder v. R. R., 32 Ind., 411; R. R. v. Arnold, 
31 Ind., 174; Warner v. R. R., 39 N. Y., 468; Wharton Negligence, 
oec. 229 ; Cooley Torts, 543 ; Randall v. R. R., 109 U .  S., 747. The same 
doctrine is held in Hobbs v. R. R., 105 N. C., 1 ;  Hagins v. R. R., 106 
N. C., 537; Webb v. R. R., 97 N.  C., 387; a r k  v. R. R., 94 N. C., 625. 

I n  Rittenhouse v. R. R., 120 N. C., 544, i t  is held that the motorman 
and a track superintendent in  the employ of the same company are 
fellow-servants. 

I n  Ponion v. R. R., 51 N.  C., 245, a case very similar to this, where a 
switch had been left open by the operators of the train that had side- 
tracked to let another train pass, and the passing train ran into the train 
on the side track and injured an employee on the train side-tracked, 
Ru,fin, C. J., delivering the opinion of the court, said that they were 
fellow-servants and the action could not be maintained. So, to enable 
the plaintiff to recover upon the first ground assigned, i t  must not only 
appear that plaintiff and Dunn were fellow-servants, but it must also 
appear that Dunn was the vice-principal of the plaintiff. That is, that 
Dunn was the superior of the plaintiff and had the power to dismiss the  
plaintiff from his employment. Turner v. Lumber Co., 119 N. C., 387- 

Purcell v. R. R., 119 N. C., 728, holds that a conductor on an inde- 
pendent train is the vice-principal as to a brakeman on that train. 

Shadd v. R. R., 116 N. C., 968, holds that the conductor is a vice- 
principal as to those on his train subject to his orders. 

I t  is said in  Mason v. R. R., 111 N. C., 482, that the conductor (496) 
on the train is not a fellow-servant of a person employed in  
coupling cars. By this statement, which is not necessary to the decision 
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of the case, we understand the court to mean that the conductor in this 
case was the vice-principal of.the person coupling cars. 

But none of these cases sustain the plaintiff's contention that Dunn 
was his vice-principal. They all relate to conductors and the employees 
on that train who are under and subject to his command. That is not 
the case here. But to show more clearly that Dunn was not the vice- 
principal-the superior officer of the plaintiff-we see that the rule 
referred to (94a) provides that this work-closing the switch and giving 
the signal "all right"-may be done by Dunn or by a flagman on Dunn's 
train. Suppose it had been the flagman on Dunn's train that stood by 
the switch and gave the signal '(all right," would it be contended that he 
was the superior and the vice-principal of the plaintiff? I f  not, can it 
be contended that Dunn, doing the work of a flagman, was the plaintiff's 
vice-principal? The plaintiff must fail on this contention. 

The next contention is that the defendant is bound to keep its roadbed 
in good condition and that this is a duty devolving upon it that cannot 
be delegated; and the fact that this switch was not closed was a defect 
in the defendant's roadbed that caused the plaintiff's injury and that 
the defendant is liable to him in damages on this account. But this 
contention cannot be maintained. There was no defect in the. roadbed. 
I t  was sound and in good condition, and was not the cause of the plain- 
tiff's injury. That was the result of the carelessness or the incompe- 
tency of Dunn, and the defendant is not liable unless it can be made 
so through the negligence or incompetency of Dunn. This we have seen 
he cannot do, unless he was negligently employed by the defendant. 

The plaintiff's next contention is that Dunn was negligent and 
(497) incompetent when employed and that the defendant knew this, 

or could have known it by the exercise of reasonable care, which 
was not exercised, in his selection and employment. 

There was no evidence that the defendant knew of the incompetency 
of Dunn when he was employed, except his action on the occasion of 
this fearful wreck and the fact that he had not been employed in this 
capacity more than three or four weeks. These facts raise such pre- 
sumptions against the defendant as to make this an issue unfit to be 
submitted to the jury under proper instructions from the Court. Lee v. 
R. R., 87 Michigan, 575; R. R. v. Guyton, 115 Ind., 450; Keith v. R. R., 
140 Mass., 175; Bailey Liability for Injury to Servants, pp. 46-56. 

The court, among other things, charged the jury as follows, to which 
the defendant excepted : 

1. "That the conductor, Dunn, and the plaintiff, under the evidence, 
were not fellow-servants." 

2. "That Dunn in his duty of managing the switch and giving the 
signal to plaintiff represented the defendant in the performance of 
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I 
absolute duties which the company owed to the plaintiff, and his negli- 

1 gence, if any, was the negligence of the company and not of a fellow- , sewant." 
3. "That Dunn in  his duty of signaling to the plaintiff when the 

track was clear represented the company in the performance of an  
absolute duty which the company owed to the plaintiff, and, if he was 
negligent, i t  was the negligence'of the company and not of a fellow- 
servant." 

4. '(That, i t  being admitted that the switch was capable of bearing a 
signal light which would have showed red when the track was unsafe, 
i t  was the duty of the company to use such signal light upon the switch." 

There was eri.or in these instruction, for which the defendant is 
entitled to a new trial. 

New trial. 
( 4 9 8 )  

DOUGLAS, J., dissenting: I am forced to dissent from the opinion of 
the Court, and especially from the propriety of its promulgation, after 
every matter in  controversy had been fully settled between the parties 
and a final judgment by consent entered in  the court below; but i t  seems 
needless to enter into any lengthy discussion of a repudiated doctrine, 
which, beyond one or two pending cases, has no further power to harm. 

Cited: Wright v. R. R., 122 N. C., 8 5 3 ;  Johnson v. R. R., ib., 9 5 8 ;  
Wright v. R. R. , '123 N.  C., 2 8 2 ;  Hancock v. R. R., 124 N.  C., 2 2 4 ;  
Wright v. R. R., 128 N. C., 79.  

H. G. HERNDON v. THE NORTH CAROLINA RAILROAD COMPANY. 

Practice-Motion in Supreme Court for New Trial-Notice-Costs. 

1. Inasmuch as the granting or refusing in this Court a new trial for newly 
.discovered evidence is a matter of discretion resting upon the peculiar 
circumstances of each case and not a matter of law, so as to establish a 
precedent for future guidance, the Court will not discuss the facts, but 
simply grant or refuse the motion. 

I .2. Where a motion in this Court for a new trial for newly discovered testi- 
mony is contemplated, notice of such motion, with a copy of the affidavit 
relied upon, should be served upon the opposite party at  least ten days 
before the beginning of the call -of the district to which the cause belongs. 

I 3. Inasmuch as heretofore there has been no precedent requiring ten days' 
notice of a motion for a new trial because of newly discovered testimony, 
and the appellee having had time to file counter-affidavits, and having 
done so, the motion will not be denied for failure to serve such notice. 
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4. When a new trial is granted on motion in this Court for newly discovered 
evidence, the costs in this Court will fall on the party making the motion, 
unless in exceptional cases and for special reasons. 

DOUGLAS, J., dissents arguendo, in which FURCHES, 3., joins. 

(499) ACTION for damages, tried before l'irnberlalce, J., and a jury, 
a t  June (Special) Term, 1897, of DURHAM. 

There was a verdict for the plaintiff, and from the judgment thereon 
defendant appealed. I n  this Court a motion was made for a new trial  
on the ground of newly discovered evidence. 

Boone & Bryant and Winston & Fuller for plaintiff. 
F .  H. Busbee for defendant. 

CLARK, J. The granting or refusing in  this Court a new trial fo r  
newly discovered evidence being a matter of discretion resting upon the 
peculiar circumstances of each case, and not a matter of law from which 
a precedent can be laid down for future guidance, the Court will never 
discuss the facts in  an opinion, but simply grant or refuse such motion 
as i t  deems will best subserve the ends of justice. Brown v. Nitchell, 
102 N. C., 347; Ferebee v. Pritchard, 112 N.  C., 83; Clark v. Riddle, 
118 N. C., 692; Nathan v. R. R., ib., 1066. The Court, in the present 
instance, upon consideration of the affidavits, grants the motion. 

I t  is proper to say that when a motion for a new trial for newly dis- 
covered evidence in  this Court is contemplated notice of such motion 
should be alwais given the other side and a copy of the affidavits served 

. therewith. The respondent should also serve a copy of his counter- 
affidavits, if time permits. Thus, there will be no surprise on either 
party, and the Court will be put in full possession of the facts. The 
appellant should give this notice a t  least ten days before the beginning 

of the call of the district to which the cause belongs, unless the 
(500 )  information comes to him after that time, when the Court may 

shorten the notice and, if necessary, giGe the respondent time to 
file counter-affidavits. Code, sec. 595. New trials for newly discovered 
evidence are not' favored in the trial court or on appeal, and the party 
moving on that ground must not only negative laches i n  himself in dis- 
covering the evidence relied on, but must give reasonable notice to the 
other party of the motion based thereon. I n  this case ten days' notice 
was not given, as i t  should have been, but there had been no precedent 
requiring it, and the appellee had opportunity to file counter-affidavits, 
and did so. 

The appellant will pay the costs in this Court. When a new trial i s  
granted the costs of the Appellate Court are always a matter of discre- 
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tion. Code, sec. 527 (1 ) .  When the new trials is on the ground of 
newly discovered evidence the costs of the Appellate Court should al- 
ways fall upon the party obtaining the new trial, and unless in excep- 
tional cases and for special reasons, since the other party is in no laches, 
as is shown by its having obtained the judgment below. This is also a 
wholesome rule of practice, as new trials on this ground are outside of 
the regular course and are only granted, in discretion, when justice re- 
quires a departure from the usual procedure. By analogy, when a con- 
tinuance is asked for on the ground of newly discovered evidence, the 
statute expressly forbids it to be granted except upon payment of the 
costs of the term. Code, see. 402 (2) .  

Motion allowed. 

DOUGLAS, J., dissenting: I fully concur in the rules laid down by the 
Court to be followed in all applications for a new trial oh account of 
newly discovered evidence; but I cannot concur in its judgment granting 
a new trial, as not a single one of the imperative rules has been observed 
by the appellant. No notice whatever was given to the appellee, 
who was left in entire ignorance of the intention of the appellant (501) 
until the case was called for hearing in its regular order upon the 
docket of this Court. The appellant does not, in my opinion, show due 
diligence in obtaining this testimony. The testimony itself is slight, one 
of the three affidavits being simply as to character and another as to 
diligerice, leaving only one of a substantive character, and that applying 
properly only to the issue of contributory negligence. The granting a 
new trial in this case gives to the appellant all that he could possibly 
obtain by a successful prosecution of his appeal, and deprives the ap- 
pellee of the benefit of his judgment upon purely en: parte testimony, 
without the opportunity of defense. I n  the conscientious exercise of an 
equitable discretion, I am forced to respectfully dissent from the judg- 
ment of the Court. 

FURCHES, J. I concur in the dissenting opinion. 

Ci ted:  S. v. Counci l ,  129 N. C., 516; Crenshaw v. R. R., 140 N. C.,  
193; Murdock  v. R. R., 159 N. C., 133. 

C. A. PARKER v. THE SOUTHERN RAILWAY COMPANY. 

Practice-Appeal-Laches-Notice t o  Reinstate  Dismissed Appea l .  

1. Where an appeal has been dismissed under Rule 5 for failure to docket the 
transcript on appeal in proper time, it will not be reinstated upon the 
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ground that appellant's counsel was prevented from appearing to settle 
the case before the trial judge on the days designated for the purpose by 
other urgent business of his client, the appellant, requiring his presence 
elsewhere. 

2. Failure of counsel to answer a motion to dismiss an appeal regularly made 
is not excused because he did not think the motion would be considered 
a t  once. 

3. The proper course for an appellant, the settlement of whose case on appeal 
has been delayed without his default, is to docket the record proper 
during the first two days of the call of causes from the district and ask 
for a writ of certiorari for the case on appeal. 

(502) ACTION for damages, tried before M c I v e r ,  J., and a jury, at  
August (Special) Term, 189'1, of GUILFORD. 

There was a verdict for the plaintiff, and defendant appealed from 
the judgment thereon. I n  this Court the plaintiff moved to dismiss the 
appeal under Rule 17, which was allowed, and thereupon the defendant 
moved to reinstate the case on the grounds set out in  the opinion. 

J .  T. Morehead for defendant.  
F. H. Busbee for plaintiff. 

CLARE, 5. Judgment was rendered below in  this case prior to the 
beginning of this term, and the transcript on appeal not being docketed 
here during the first two days of the call of the district to which it be- 
longs, as required by Rule 5 (119 N. C., 930)) the appellee filed the 
certificate and had the appeal dismissed, as allowed by Rule 17. The 
appellant now moves, on notice, to reinstate. 

With a view to negative laches and to show that i t  could not have 
docketed the appeal in  time, the appellant filed the correspondence in 
reference to settling the case, from which i t  appears: That the cause 
was tried a t  Guilford Superior Court, 11 August, 1897 ; the appeal bond 
was filed 20 August, and the case on appeal and counter-case were 
served within the time agreed and before the end of that month; that 
defendant's counsel asked the judge to "settle" the case on appeal at  
Richmond Court in September, to which the judge assented, telling 
counsel to name his day, but defendant's counsel did not attend because 
his client called him off elsewhere; defendant's counsel then asked the 

judge to settle the case a t  Wilmington, which his Honor agreed 
(503) to do, appointing 22 October as the day. His  Honor remained 

over in  Wilmington two days for the purpose, but defendant's 
counsel did not attend, being elsewhere engaged by his client. Defend- 
ant's counsel, who lived in Raleigh, invited the judge to come to Raleigh 
and stop over to settle the case, but h& Honor's duties called him to 
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other courts, and he could not find i t  convenient to come to Raleigh 
-for that purpose. Finally, on Wednesday, 27 October (the last day on 
which the appeal could be docketed as a right), the defendant's counsel 
sent the papers to the judge, as he couid have done weeks before, who 
promptly settled $hk case and sent i t  to the Clerk of Guilford Superior 
Court on 1 November. The transcript reached here on 5 November. 

Upon the defendant's own showing, there was inexcusable negligence, 
and as the appellee insists on his rights the motion to reinstate must be 
denied. At  the most, the facts would show that the counsel personally 
was i n  no default, as his failure to attend to the matter was in each 
instance caused by his client's calling him off to attend to other matters 
which it must have deemed more important; but this is no excuse for 
the defendant, whose duty i t  is, like any other litigant, to attend to its 
legal business in apt time and to have enough counsel to do this. I t  
would appear from the affidavit, hoGever, that counsel was not entirely 
without laches, as i t  states that he "did not answer the motion to'dismiss 
because he did not think it would be considered at once." Paine v. 
Cureton, 114 N. C., 606. The motion was lodged Wednesday, 27 Oc- 
tober, and the appellee was entitled to have had i t  granted Thursday . 
morning, 28 October ( S m i t h  v. Montague, ante, 92)) but, in  fact, it was 
not allowed until Saturday, the last day of the call of that district. 

Besides, if the appellant had been in no default as to settlihg the case, 
i t  wasits duty, during the first two days of the call of causes from 
the district, to have docketed the record proper and have asked for (504) 
a writ of certiorari for the case on appeal. Burrell v. Hughes, 120 
N.  C., 278, in  which i t  is said, "There are some matters which should be 
deemed settled, a d  this is one of them." That case cites Pittman o. 
Kimberley, 92 N.  C., 562; Owens v. Phelps, 91 N. C., 253; Porter v. 
R. R., 106 N. C., 478; Stephens v. Koonce, ib., 255; Pipkin  v. Green, 
112 N. C., 355; S .  v. Freeman, 114 N.  C., 872; Paine v. Cureton, ib., 
606; Graham 71. Edwards, ib., '228; Haynes u. Coward, 116 N. C., 841; 
Causey v. Snow, ib.., 497; Shober v. Wheeler, 119 N. C., 471; Brown v. 
House, ib., 622; Guano Co. v. Hicks, 120 N.  C., 29, and several other 
cases, showing that the practice is too well settled to be debatable. 

Motion denied. 

Cited: Critz v. Sparger, ante, 283, 284; Norwood v. Pratt, 124 N. C., 
747; S. v. Telfair ,  139 N. C., 555; Slocumb v. Construction Co., 142 
N. C., 350; Walsh v. Budeson, 154 N. C., 175. 
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D. S. BARRUS v. THE WILMINGTON AND WELDON RAILROAD . 
COMPANY. 

Practice-Appeal-Service of Case on Appeal-Failure to Serve Case 
in Time-Settlement of Case on Appeal by Judge-Aflirmation of 
Judgment. 

1. An endorsement by counsel who accepted service of case on appeal, adding 
the date and stating that he did not waive the objection that the case 
was served too late, was competent and properly certified by the clerk as 
a part of the proceedings in the case. 

2. The settlement of a case on appeal by the judge does not cure the failure to 
serve the case within the time fixed by law. 

3. The absence of a legally settled case on appeal does not entitle the appellee 
to have the appeal dismissed, but: where no error appears on the face of 
the record proper, judgment must be affirmed. 

(505) ACTION for damages for injury to a horse, tried on appeal 
from a judgment of a Justice of the Peace before McIver, J., and 

a jury, at  Spring Term, 1897, of LENOIR. 
The plaintiff submitted to a nonsuit on the intimation of his Honor 

that he could not recover, and appealed. I n  this Court the defendant 
moved to dismiss because the case on appeal was not served in time and 
also to affirm the judgment for want of a case and because no errors 
appear in  the record. 

W .  R. Allen for plaintiff. 
R. 0. Burton for defendant. 

CLARK, J. I t  was competent for counsel who accepted service of the 
case on appeal, after the time limited by statute, to add to his endorse- 
ment the date, and that he did not waive the objection that the case 
was presented too late. 

Such endorsement was properly certified by the clerk as a part of the 
proceedings in the case. Cummings v. Huffman, 113 N.  C., 267. The 
failure to serve the case on appeal within the time fixed by law was 
not cured by the judge's settling the case on appeal. Forte v. Boone, 
114 N.  C., 176; McNeill v. R. R., 117 N. C., 642. I f  there had been no 
endorsement as above and the appellee had filed'an affidavit that service 
had not been in time, i t  might have been necessary to have the facts as 
to the date of service found by the judge below, unless the judge should 
find them in. settling the case, as he should always do if there is a con- 
troversy on that point. Walker v. Scott, 102 N. C., 487; Cumrnings v. 
Huffman, supra. But here there is no real contention that the case on 
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appeal was served in  time; certainly no affidavit is offered to contradict 
the endorsement of the date of acceptance of service made on the plain- 
tiff's case on appeal by the appellee's counsel. There being no case on 

- appeal legally settled does not entitle the appellee to have the appeal 
dismissed, but as no error appears upon the face of the record 
proper, the judgment must be affirmed. Delafield v. ConstrucEion (506) 
b o . ,  115 N. C., 21. 

, 

Affirmed. 

Cited:  Barber v. Justice, 138 N. C., 22; Cozart v. Assurnnce CO., 
142 N. C., 523; Wallace v. Salisbury, 147 N. C., 59. 

J. J. E. LUCAS AND WIFE v. CAROLINA CENTRAL RAILWAY COMPANY. 

A c t i o n  for Damages for Breach of Contract-Injuries t o  Real  Estate- 
Venue-Pleading-Practice-Numbering Except ions o n  Record- 
Marginal References to  Exceptions. 

1. Exceptions taken on trial should not be numbered (Rule 27) and noted on 
the margin of the record (Rule 21), but such numbering and marginal 
references should be printed, as they are necessarily a part of the case 
on appeal. 

2. An error as to the venue is not now, as formerly, a defect affecting jurisdic- 
tion, but only ground for a motion to remove, which is waived unless the 
motion is made "in writing" and "before the time of answering expires." 

3. The fact that a complaint for injuries to real estate fails to expressly allege 
in what county the land lies is immaterial where the complaint sets up as . a cause of action a breach of an agreement contained in a former judg- 
ment between the same parties which is appropriately referred to in the 
complaint and set out in the answer and which shows the proper county. 

ACTION tried before Coble, J. ,  and a jury, a t  Spring Term, 1897, of 
BLADEN, to recover damages from the defendant resulting to plaintiff's 
land from the defendant's failure to comply with a consent jildgment 
rendered in  an action between the same parties at  Fall Term, 1889, of 
BLADEN, for injuries to the real estate of plaintiffs. 

The judgment referred to was as follows: 
"This cause coming on to be heard, by consent and agreement (507) 

of parties, i t  is agreed: That the defendant shall pay to the 
plaintiff's attorney, C. C. Lyon, $100, and shall pay the costs of this 
action, to be taxed by the clerk; and shall widen or deepen the ditch 
on the north side of the track of the defendant from Tom Daniel Ridse 
to  Corcan Branch, or near Wayman Creek, and shall.do this ditching 
within a reasonable time-say, six months. And the plaintiffs agree 
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to accept the same in  full payment, satisfaction and compromise of all 
damages they have sustained by reason of the construction of ditches 
and water drains, and all damages by reason of changing and diverting 
any water from its natural course, and all damages by reason of over- 
flowing plaintiffs' land named in complaint with water, and all dam- 
ages resulting from placing an embankment on defendant's track across 
branch running through plaintiffs' land, and of all damages to plaintiffs' 
land by overflow of water from all sources. 

"In accordance with the above agreement, and by consent of parties, 
i t  is adjudged: That the plaintiffs recover of the defendant the sum of 
$100, the same to be paid to C. C. Lyon, attorney of plaintiffs, and the 
costs of this action, to be taxed by the clerk." - 

The defendant answered alleging that they had complied with the 
judgment, which was set out in full in  the answer. At the close of the 
testimony the defendant moved (not in  writing) to remove the cause 
from Bladen County to Columbus County for trial for the reason that 

* no part of the land injured, as shown by the testimony, lay in Bladen 
County, but in  Columbus County. The motion was overruled. There 
was a verdict for the plaintiffs for $800, and from the judgment thereon 
the defendant appealed. 

C. C. Lyon for plaintifs. 
MacRay & Day and J .  D. Shaw for defendants. 

(508) CLARK, J. Though there is a large number of exceptions, they 
are not numbered as required by Rule 27 and noted on the margin 

of the record as required by Rule 21. Being necessarily a part of the 
(( case on appeal," the numbering of the exceptions and marginal refer- 

ences thereto should be printed. I t  is a great convenience on the argu- 
ment to have this, especially when, as in  this case, the exceptions are 
numerous. The attention of appellants is called to what was said on this 
subject in  Alexander v. Alexander, 120 N. C., 472 (on page 474), and 
to the penalty prescribed by Rule 20 for failure to comply with the rule. 

Without adverting to the fact that this is an action for damages re- 
sulting from breach of a contract (set out as the basis of a former 
judgment) to do certain ditching on the defendant's own land, and not 
directly for a tort for "injuries to real estate," the motion for a change 
of venue was properly refused. I f  it be conceded that i t  was an action 
for "injuries to realty," the Code, sec. 190 ( I ) ,  an  error as to the venue 
is not as formerly a defect affecting the jurisdiction, but only ground 
for a motion to remove, which was waived, since the motion was neither 
"made in writing" nor "before the time of answering expired." Code, 
see. 195; McMinn v. Hamilton, 77 N. C., 300; Lafoon v. Shearin, 9 1  
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N. C., 370 (which was an action of ejectment) ; Morgan v. Bank,  93 
N.  C., 352; County Board v. State Board, 108 N. C., 81; Baruch v. 
Long, 117 N. C., 509. 

There is no force in  defendant's suggestion that the complaint does 
not disclose in  what county the land lies, for i t  alleges as the cause of 
action the breach of the agreement embraced in the judgment, referring 
to the judgment appropriately, so that the defendant, by examining the 
pleadings in  such former action, would have had notice of the locus, 
and, indeed, in  its answer the defendant sets out the judgment and con- 
tract in  full and avers i t  has fully complied therewith and has done 
the ditching therein required. Besides, if there had been any 
doubts as to the locality, the defendant could have asked for a bill (509) 
of particulars before answering (Code, sec. 259 ; Bryan v. Spivey, 
106 N. C., 95) or that the pleadings be made more specific. Code, sec. 
261; Fulps v. Mock, 108 N. C., 601. 

There are many other exceptions, but they are without merit and need 
not be discussed. Though not abandoned, with propriety they were 
neither insisted upon nor argued in this Court. 

No error. 

Cited: Lucas v. R. R., 122 N. C., 938; Baker v. Hobgood, 126 N. C:, 
152; Brinkley v.  Xmith, 130 N. C., 226; Xigman v. R. R., 135 N. C., 182. 

J. T. PRUDEN V. ASHBORO AND MONTGOMERY RAILROAD 
COMPANY. a 

Contract-Accord and Satisfactio+-Compromise-Attempted Altera- 
tion of Contract. 

The acceptance, *by telegram, of an offer, made by telegram, to pay a sum 
certain in full settlement of a claim in dispute, followed by immediate 
paymnt by the debtor of the amount which was retained by the creditor, 
constitutes a contract, by way of compromise in full satisfaction of the 
claim, which the creditor has no right to alter by the form or receipt 
given for the money. 

ACTION for an alleged balance due on contract for work done by plain- 
tiff for defendant, tried before CobZe, J., and a jury, a t  July  Term, 
1897, of RANDOLPH. 

There was a verdict for the plaintiff, and from the judgment thereon 
the defendant appealed. The facts appear in the opinion. 

J .  T. Morehead for plainti f .  
Douglass & Holding for defendant. 
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(510) FURCHES, J. The plaifitiff had a contract with defendant to 
grade its roadbed from Star to Ashboro. The plaintiff did the 

work and defendant paid plaintiff thereon the sum of $7,744.48, leaving 
an admitted balance still due the plaintiff. But they differed as to t h i ~  
amount, as the plaintiff contended that the estimates were to be made by 
one rule and the defendant contended they were to be made by another. 
The plaintiff contended that the work of grading amounted to $12,620.04, 
and that the amount still due him was the difference between $12,620.04 
and $7,744.48 ; while the defendant contended that the whole work done 
by the plaintiff did not amount to so much as the plaintiff claimed. The 
parties finding that they could not agree upon the amount still due, 
terms of compromise were discussed, and the plaintiff offered to take 
$3,000 in payment for what was still due. But the defendant declined 
this proposition, and the plaintiff left without any terms being agreed 
upon. 

After plaintiff had left, the defendant caused the following telegram 
to be sent to the plaintiff: "J. T. Pruden, Care No. 7, cd.-A. F. Page 
feels that he has conceded enough in settlement with you, but, in order 
to settle the matter and avoid any further trouble on our part, we hereby 
agree to your proposition paying you a balance of $3,000 in full for 
balance due. Answer if satisfactory." (Signed, Page Lumber Com- 
pany.) To which plaintiff replied by telegram as follows: "Page Lum- 
ber Go.-Message received. Send checks to Ashboro." (Signed, J. T. 
Pruden.) I n  reply to this, defendant sent the following telegram to 
J. T. Pruden: "Please say by wire if checks for $3,000 will be received 
by you as payment in full." (Signed, Page Lumber Company.) On 
the back of this telegram the following endorsement, admitted to be gen- 
uine and made by J. T. Pruden when he answered the telegram ('Ans."-- 
"That was what I meant." (Signed) J. T. P. The telegram itself was 
as follows: "P. L. Go.-Am.-That was my proposition; send checks 

and receipt shall follow." (Signed, J. T. Pruden.) Defendant 
(511) upon the receipt of this last telegram sent plaintig checks 

amounting to $3,000, accompanied by the following receipt for 
the plaintiff to sign and return: "Aberdeen, N. C., 19 Sept., 1896. 
$3,000. Received of Robert N. Page, treasurer, his check, No. 2340, on 
Commercial & Farmers, Bank, Raleigh, N. C., for $700; check of A. F. 
Page on Commercial & Farmers' Bank, Raleigh, N. C., for $1,000; and 
R. N. Page, treasurer, check dated 29 September, on the same bank, 
payable to A. Leazer, superintendent, for $1,300, a total of $3,000, in 
full payment for grading the Ashboro & Montgomery Railroad from 
Ashboro to Star." To this receipt the plaintiff added the following: 
"And for all other services rendered by me to said company-said sum 
being a balance upon a settlement made upon the basis of a final esti- 

380 



N. C.]  SEPTEMBER TERM, 1897. 

mate made by the engineer of said company of the entire work done by 
.me on said road, which is as follows-114,000 cubic yards earth, 
$880.871/2-100 cubic yards of solid rock, and for extra work, $80.70. 
J. T. Pruden. 

The plaintiff retained the checks amounting to $3,000, but signed and 
returned the receipt to the defendant in this altered condition. 

The plaintiff's proposition to take $3,000, a t  their first meeting by 
way of compromise, was not accepted by defendant, and, therefore, 
failed. Gregory v. BulZock, 120 N. C., 260. But  defendant afterwards, 
by telegram, proposed to accept the plaintiff's terms and to pay h im 
$3,000 by way of compromise in full satisfaction of plaintiff's claim. 
This proposition the plaintiff accepted, and defendant at  once sent 
plaintiff $3,000 as directed by plaintiff in his telegram of acceptance. 
This proposition of defendant to pay $3,000 in  full of plaintiff's claim, 
and the acceptance of the same by the plaintiff, was a contract, and the 
plaintiff had no right to alter or change it. H e  could not accept the 
payment and change the terms upon which the defendant paid it. 
Long v. Miller, 93 N. C., 233. The plaintiff, having agreed to (512) 
take $3,000 by way of compromise in full satisfaction of his claim 
and having been paid that amount by defendant, cannot maintain this 
action. Code, see. 574. 

There are many other exceptions presented by the record involving 
the introduction and exclusion of evidence, and also as to the charge 
of the court, but none of these bear upon or in any way effect the excep- 
tion we have discussed in this opinion. And as the exception we have 
discussed is decisive of the case we have n6t considered the others. 

Error. 

Cited: S. v. Groves, post, 634; Kerr v. Sanders, 122 N. C., 638; -4rm- 
stron,g v. Lonon, 149 N. C., 43; Rosser v. Bynum, 168 N. C., 342. 

IREDELL WILLIAMS v. SOUTHERN RAILWAY COMPANY. 

Parent and Child-Injury to Child-Action by Parent for Loss  of 
Services. 

Where a minor son of plaintiff was employed by defendant without the 
knowledw or consent of the father and was injured while so employed, 
I~ut the injury w?s not due to the employer's negligence. Held, that there 
can he no recovery by the father for loss of services after and in conse- 
quence of the injury. 
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ACTION tried at Fall Term, 1897, of SURRY, before Starbuck, J., and 
a jury. 

The following are the agreed facts: "That one W. W. Rister, agent 
of the defendant, employed John Williams, the son of plaintiff; that 
John Williams was at that time 19 years old; that he so told Rister at 
the time of the employment, also at the same time told Rister that his 
father consented to his working for himself; that the father did not 
know of the employment of John Williams by the defendant; that John 

Williams was afterwards injured while in the employment of 
(513) defendant, and while working on a bridge on defendant's road, 

but without any negligence on the part of defendant or its 
servants at the time of this injury. The claim of plaintiff is for dam- 
ages for loss of services after and in consequence of the injury on the 
bridge. If the Court is of opinion on these facts that plaintiff is en- 
titled to recover, i t  is agreed that judgment be rendered for the plaintiff 
for $40; otherwise, that the action be dismissed." 

The Court being of the opinion that on the facts agreed, the plaintiff 
was not entitled to recover, ordered and adjudged that plaintiff take 
nothing, and defendant go without day, etc. Plaintiff appealed. 

Virgil E. Hokomb'for plaintif. 
Glenn & Manly for defendant. 

CLARE, J. The defendant employed the minor son of the plaintiff. 
The son told the defendant's representatives that his father consented 
to his working for himself, but, in fact, his father did not know of the 
defendant's employing his son; and the latter was injured while in the 
defendant's service, but, it is admitted, without any negligence on the 
part of the defendant or of its servants, The plaintiff sues for loss of 
services after and in consequence of the injury. For the services the son 
had rendered, compensation belonged to the father; but as the loss of 
further services .was caused by an injury which was not caused by the* 
fault of the defendant it cannot be held liable for such loss. 

No error. 

Cited: Floyd v. R. R., 167 N. C., 59. 
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(514) 
MORGANTON MANUFACTURING COMPANY v. OHIO RIVER AND 

CHARLESTON RAILWAY COMPANY. 

Action for Damages-Bill of Lading-Damaged Goods-Liability of 
Carrier. 

1. A bill of lading is both a contract and receipt; as a contract to carry and 
deliver the goods upon the terms and conditions specified in the instru- 
ment, it cannot be explained by par01 testimony so as to alter its legal 
effect in the absence of fraud or mistake, but as a receipt or acbnowl- 
edgment of the quantity, character or condition of the articles, it may be 
explained, varied or contradicted like a6y other receipt. 

2. Among connecting lines of common carriers, that one in whose hands goods 
are found damaged is presumed to have caused the damage, and the 
burden is upon it to rebut the presumption. 

3. When a box of goods shipped over connecting lines and the terminal line 
receives the box in apparently good condition and marks the bill of 
lading "0.  K." and the goods are found to be damaged at the end of the 
line, a rebuttable presumption is raised that the damages occurred on 
that line. 

4. If the condition of the contents of a box is unknown to a railroad which 
receives it for transportation over its line, a failure to guard against 
liability for the condition of such goods by examination or stipulation is 
negligence. 

ACTION for damages, tried before Greene, J., and a jury, at  Fall  
Term, 1897, of UCDOWELL, on appeal from a judgment of a Justice of 
the Peace. 

The facts are stated in  the opinion of Chief JustiEe Faircloth. The 
instructions prayed for by the defendant on the trial and referred to in  
the opinion as having been properly refused were as follows: 

"1. When the testimony is direct, leaving nothing to inference, and, 
if believed, is the same thing as the fact sought to be proved, i t  becomes 
a question for the jury; but when the evidence offered by the plaintiff 
i s  circumstantial, or the evidence offered by the defendant tends to ex- 
plain it, or rebut the inferences sought to be drawn from it, as in  this 
case, then it is a. question for the court." 

"2. The plaintiff seeks to recover judgment against the defend- (515) 
ant  company for its negligence in  transporting this box of glass, 
and relied upon the fact that the goods arrived at  their destination on 
the car of the defendant in a broken condition, or was so broken, when 
opened and examined a t  its warehouse. The law infers that they were 
damaged by its negligence; and, nothing more appearing, the plaintiff 
would be entitled to recovery. The defendant, however, replies by intro- 
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ducing testimony to rebut this inference or presumption of law, and 
whether the presumption is rebutted by the evidence is a question for 
the court; and I hold that this inference or presumption of the law is 
rebutted by the defendant's testimony, if you believe the evidence of the 
defendant's witnesses; and no evidence being introduced but the plain- 
tiff's to show a negligent breaking, you should render a verdict for the 
defendant." 

"3. A carrier is not required to examine contents of a package, if from 
outside appearances it is in good order. They have a right to assume 
that it is in good order; and if they receive it as in good order, from 
external appearances, although the contents are afterwards found, upon 
examination, to be in bad order, the railroad company will not be held 
liable unless the goods were damaged by its negligence." 

"4. I t  was not negligence in the defendant company to receive this 
freight from a connecting carrier, or even marking it 'All Right,' '0. K.,' 
or 'In Good Order,' if the defect is a latent defect and could not be 
detected from inspection of the outside. Nor is the defendant company. 
liable by checking the goods as '0. K.,' or even in good order." 

S. J. Ervin and E. J .  Justice for plaintiff. 
P. J .  Sinclair for defendant. 

FAIRCLOTH, C. J. A box of plate-glass was shipped from New York 
City to Marion, N. C. The Pennsylvania Railroad Company, the 

(516) initial carrier, received and transferred the case to the Norfolk 
and Western road at Hagerstown. Then the car containing the 

box was transferred at Roanoke to the Cape Fear and Yadkin Valley 
road and by them brought to the Seaboard Air Line road at Sanford, 
with the seal of the latter on the car at Shelby, N. C. At that place the 
agent of the defendant broke the seal and checked off the contents of the 
car on the way-bill and exam&ed the box and found it in apparent good 
order. He said in his testimony that there were no marks of rough usage 
on the outside of the box; that he took a copy of the way-bill and 
delivered it to the defendant's conductor, who carried the car and copy 
of the way-bill to Marion, and that he (the agent) marked the way-bill 
"0. K." ; also, that he did not examine the contents of the box, and that 
his company did not require him to give a receipt for freight transferred 
to defendant from connecting lines. The defendant's agent at Marion 
testified that he received the box and that the glass was not damaged in  
taking it off the car nor while it was in the depot at Marion; that ten 
days thereafter he and plaintiff's agent opened the box and found the 
glass badly damaged. A contractor and builder examined the box and 
mid it must have fallen and struck something hard, causing the break 
in the glass. 

384 



N. C.] SEPTEMBER TERM, 1897 

The agent of the first carrier a t  New York sent a bill of lading with 
the package, stamped on its face "Released," and gave a receipt for the 
box, "In apparent good order (contents and condition of contents un- 
known), to be transported to and delivered a t  the regular freight station 
of the company at ..................... subject to all the conditions," etc., among 
which were these words, "No carrier shall be liable for loss or damage 
not occurring on its own road or its portion of the through route," etc. 
This action is against the terminal carrier. 

The defendant contends that i t  is not liable unless i t  be shown (517) 
that the damage occurred on its line, and that there is no evidence 
that that was so. 

- We understand "released" to mean exemption from the common law 
liability as an insurer. I t  seems to be agreed that 0. K. means all right 
or in  good condition. Bazter v. Ellis, 111 N. C., 124. I t  must be ad- 
mitted that the present system of rapid transit, consisting of through 
lines, connecting lines, associated lines, and the like, makes it difficult 
=in some cases to locate the line on which the damage occurs, and it 
would seem practicable for the interested line to make some arrangement 
for their own benefit and the public convenience by prorating the freight 
charges and also the damages, when they cannot be located, and thereby 
avoid the inconvenience of actual inspection a t  every transfer, which 
would not be only inconvenient and cause much delay, but serious loss 
to the consignee. 

This case illustrates the difficulty. The glass being very thick could 
not have been broken without a severe jar, and looking at  the evidence 
i t  is scarcely possible to see where or how i t  occurred. 

The case does not fall within the principle of Rocky Mount Mills v. 
R. R., 119 N. C., 693, where it was held that the associated companies 
were partners and each one liable for the negligence of either of the 
other lines. We are not required to discuss the liability of the other 
lines which handled the package of glass. The first discovery of damage 
was when the goods were at  the terminal point of the defendant's line. 

A bill of lading is something more than a simple receipt. I t  is a 
receipt and a contract. As a contract, in which the carrier agrees to  
transport and deliver the goods to the consignee upon the terms and 
conditions specified in the instrument, i t  is a merger of prior and con- 
temporaneous agreements of the parties, and, being in writing, 
cannot be explained by parol evidence, and thereby change its (518) 
legal import, in the absence of fraud or mistake. I t  also, by the 
terms of the writing, as in  this case, excludes the common law liability 
of the carrier, because i t  is a special contract governed by its own limi- 
tations. The bill, as  a receipt, is an acknowledgment of the quantity, 
character and condition of the articles delivered and received, and a s  
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such may be explained, varied or contradicted like other receipts. This 
exemption from the common law liability may be enforced, if i t  be 
reasonable, and does not involve exemption from negligence. Ray's 
Negligence of Imposed Duties, pp. 93, 94 and 95; Pollard v.  Vinton, 
105 U. S., 7 ; Elliott R. R.'s, sec. 1415. 

The defendant's agent having received the box apparently in good 
condition and marked the bill of lading "0. K." was an adoption of the 
terms and conditions specified in writing by the initial carrier, and 
these facts raise a rebuttable presumption that the damage occurred 
thereafter. The defendant endeavored to meet and overcome this pre- 
sumption with evidence, and went to the jury with his evidence. The 
court charged the jury that among connecting lines the carrier in whose 
hands the property is found damaged is presumed to have caused the 
damage, and that the burden is upon the defendant to rebut this pre- 
sumption and satisfy the jury that the glass was not damaged in its 
possession. I n  response to the inquiry of the jury, the court charged 
them that if the condition of the contents was unknown to the defendant 
liability could have been guarded against by examination or stipulation, 
and that failure to do so was negligence. This, we think, was correct, 
according to the authorities and the facts. 

The instructions asked for by defendant were not suited to the facts, 
and ignored the presumption just pointed out, and were properly 

(519) refused. I t  has been held that the stipulation above stated is a 
reasonable one and consistent with public policy. Phifer c. 

R. R., 89 N. C., 311. I t  has also been held by this Court that if the 
contents and their condition be unknown, liability may be avoided 

_;by examination or by a stipulation, and that it is negligence in a re- 
ceiving line not to observe these precautions. Dixon v.  R. R., 74 N. C., 
538. 

Affirmed. 

Cited: Mitchell v. R. R., 124 N. C., 249; HinkZe v.  R. R., 126 N. C., 
937; Mfg. Co. 2). R. R., 128 N. C., 284; Boss v.  R. R., 156 N. C., 74; 
Beville v. R. R., 159 N. C.,  229. 

J. H. EVERETT v. RECEIVERS O F  RICHMOND AND DANVILLE 
RAILROAD COMPANY. 

Action for Damages-Trial-Tnstr~~ctions-Wfight of Eridence-Rail- 
roads-Negligence-Frightening Horses-Wantonness. 

1. Where, in the trial of an action, the plaintiff has produced some, or more 
than a scirctilla of, evidence in support of his contention, or there is con- 
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flicting evidence, it is the province of the jury to determine its weight, and 
it would be improper to instruct the jury that if they believe the evidence 
the plaintiff cannot recover. 

2. It  is not error to charge that plaintiff cannot recover unless a locomotive 
engineer blew a whistle negligently, wantonly or maliciously for the pur- 
pose of frightening plaintiff's horse, inasmuch as the word "negligently" is 
used in such a connection as to clearly import such a degree of negligence 
as would be nearly akin to wantonness or malice. 

3. An act is wantonly done when it is needless for any rightful purpose and 
manifests a recldess indifference to the rights and interests of another. 

ACTION for damages for the killing of the horses of plaintiff through 
the negligence and wanton conduct of defendants as Receivers 
of the Richmond and Danville Railroad Company, tried before (520) 
Bryan, J., and a jury, a t  Fall  Term, 1896, of SWAIN. 

There was a verdict for the plaintiff, and defendants appealed. The 
facts appear in the opinion of the Court. 

T. H. Cobb for plaintiff. 
P. H.  Busbee, A. B. Andrews, Jr., and G. P. Bason for defendant. 

DOUGLAS, J. This is an action for damages for alleged injury sus- 
tained by killing horses of plaintiff alleged to have been frightened by 
the unusual and unnecessary noise made by the engineer's sounding the 
whistle. The horses became unmanageable, plunged into the river, and 
were drowned. The carriage was damaged and the harness ruined. The 
usual issues were submitted and found for the plaintiff. The only excep- 
tions appear to the charge as given and the failure to charge as re- 
quested by defendant, as follows: 

At the close of the evidence the defendant requested the Court in  
writing to give the following special instructions : 

1. I f  the jury believes the evidence the plaintiff is not entitled to 
recover, and the answers to the first issue should be "No." 

This instruction was refused, and the defendant excepted. 
2. Unless the jury believe that the person who blew the whistle blew 

it wantonly or maliciously, for the purpose of frightening the horses, 
the plaintiff is not entitled to recover, and the answer to the first issue 
should be "No." 

The Court modified this instruction by inserting the word "negli- 
gently" between the words "it" and "wantonly," and to this modification 
defendant excepted. 

3. I f  the jury believe that the person who blew the whistle saw the 
team and saw that it was frightened, or knew that i t  was in danger of 
being frightened, still i t  was his right and his duty to blow the signal 
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for the station, and unless he blew it in an unusual manner, or when 
i t  was not necessary, or for the purpose of frightening the horses, 

(521) the answer to the first issue should be "No." 
This instruction was given. 

The Court charged the jury as follows: 
A railroad company is not liable when an injury results from horses 

being frightened by the noises or appearance of the train, ~vhen due 
and proper care in the management of the train is used. I f  the engi- 
neer wantonly and malicioudy made unnecessary noise for the purpose 
of scaring the horses, and thereby the injury was brought about in the 
loss of the horses, defendant would be liable. 

Negligence is the failure to obserre, for the protection of the interests 
of another person, that degree of care, precaution and vigilance which 
the circumstances justly demand, whereby such other person suffers 
injury. 

( a )  An act is wantonly done, when it needlessly for any rightful 
purpose and manifests a reckless indifference to the rights and interests 
of another. 

Exception.-(b) And to so much of the charge as is between (a) and 
(b)  defendant excepted. 

Maliciously done means an act done with a desire or purpose to injure. 
A railroad is not liable for blowing whistle and ringing bell, while 
exercising this right in a lawful and reasonable manner, for injuries 
occasioned by horses, when driven upon the highway, taking fright at  
such noises. 

Taking the charge as a whole, we see no substantial error. The first 
instruction asked could not properly have been given in  view of the 
conflicting evidence. To do so the Court would be compelled to pass 
upon the weight of the evidence, which is a question exclusively for the 
jury, as there was certainly more than a mere scintilla. Hardison 2'. 

R. R., 120 AT. C., 402; Spruill v. I n ~ u r a n c e  Co., ib., 141, and cases 
therein. cited. 

The second exception is to the insertion of the word "negli- 
(522) gence" before the word "wantonly" in the second prayer. There 

are so many degrees of negligence that the word used disjunct- 
ively, without further explanation, might mislead the jury, but taken 
in  connection with the remainder of the charge i t  seems sufficiently 
clear to us, and was doubtless so to the jury, that the Court intended such 
a degree of moss negligence as would be nearly akin to -wantonness or 
malice. I n  Tillett 7: R R., 115 N. C., 662; Morgan v. R. E., 98 N. C., 
247, and Doster I , .  R R., 117 N. C., 651, all cited and relied on by de- 
fendant's counsel, the word "negligence" is used as the proper term, 
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leaving i t  to the Court to instruct the jury as to what would be negli- 
gence under the circumstances of each case. 

We see no merit in the defendant's third exception, as the part of the 
charge to which the exception is taken is substantially adopted from 
the case of S .  v. Brigman, 94 N. C., 888, and the cases therein cited. 
"The illegal act is wanton, when i t  is needless for any rightful purpose, 
without adequate legal provocation, and manifests a reckless indifference 
to the interests and rights of others." S .  v. Brigman, supra, "Wanton- 
ness is action without regard to the rights of others." Welch v. Durand, 
36 Conn., 182. "Wantonly means not having a reasonable cause." 
Clark v. Haggins, 103 E. C. L., 543. 

As the issues were found by the jury on competent evidence and 
under proper instructions, the judgment is 

Affirmed. 

Cited: S .  c., 122 N.  C., 1010; Cox v. R. R., 123 N. C., 613; Brendle 
v. R. R., 125 N. C., 478; Stewart v. Lumber Go., 146 N.  C., 50, 60, 77, 
102 ; Barnes v. Public Service Corp., 163 N. C., 365 ; Alexander v. States- 
ville, 165 N.  C., 532; Witte v. R. R., 171 N.  C., 311; Henderson v. R. R., 
ib., 399. 

MRS. C. JAMES, ADMX. OF W. A. JAMES, v. THE WESTERN NORTH CARO- 
LINA RAILROAD COMPANY. 

Action for Damages-Railroad-Coeporation-Sale of Railroad Under 
Second Mortgage-Continued Liability of Railroad for Torts-PUT- 
chaser-flew Corporation-Sections 697 and 698 of the Code. 

1. A mortgagor in possession of the mortgaged propert) with the consent of 
the mortgagee, after the day of payment has passed, is the owner of equity 
of redemption only, but is liable for damages done to others in the use and 
enjoyment of the property. 

2. A purchaser at a sale of property under a second mortgage subject to a first 
mortgage acquires only the equity of redemption, but the mortgagor is not 
released from liability for the debt secured by the latter. 

3. The sale of the Western North Carolina Railroad under a second mortgage, 
and a conveyance thereunder subject to the first mortgage upon its fran- , 

chise and corporate property, did not extinguish the corporate existence of 
the company nor release it from liability to the public for the manner in 
which it is operated. 

4. The sale and conveyance of the property and franchises of the Western 
North Carolina Railroad Company, made by a special master, to the South- 
ern Railway Company, a foreign corporation, under a decree of foreclosure 
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of a second mortgage, subject to an existing first mortgage, did not, ipso 
facto, under sections 697 and 698 of the Code, make the purchaser a 
domestic corporation, nor did such sale and purchase make the Western 
North Carolina Railroad an integral part of the Southern Railway cor- 
poration. 

5. In order that the sale of the franchise and property of a corporation under 
mortgage shall have the effect of a dissolution of such corporation, as pro- 
vided in section 697 of the Code, another corporation must be provided, as 
contemplated in section 1936 of the Code, to take its place and assume and 
discharge the obligations to the public growing out of the grant of the 
franchise, and until that is done the old corporation continues to exist, and 
when it is done the new corporation will be a domestic corporation. 

6. I t  was neither the purpose nor effect of sections 697 and 698 of the Code to 
create a foreign corporation in this State. 

7. The effect of the sale of the Western North Carolina Railroad Company 
franchises and property under a second mortgage, subject to a first mort- 
gage which was assumed by the purchaser, was to place the purchaser (the 
Southern Railway Company) in the place of the mortgagor in its relation 
to the trustee of the first mortgage, with the right to run and operate the 
road as agent of the mortgagor, but the old corporation was not extin- 
guished, but is still in existence and liable for damages caused by the mal- 
administration of its agent, which liability Can be enforced against the 
property which it allows the Southern to use. 

(524) ACTION for damages for the negligent killing of plaintiff's in- 
testate, tried before Starbuck, J., and a jury, a t  N a y  Term, 

189'7, of ROWAN. 
The facts are stated in  the opinion. There was a verdict for the 

plaintiff for $15,000, but from the ruling of his Honor that the de- 
fendant was not liable thereon plaintiff appealed. 

L. 8. Overman, A. C .  Avery and Long & Long for plaintiff. 
Charles Price, G. P. Bason and F. H. Busbee for defendant. 

FURCHES, J. The Legislature of North Carolina in 1855 passed an 
act known as the charter of the "Western North Carolina Railroad." 
Under this charter a company was formed and organized known as the 
Western North Carolina Railroad Company. This company located 
and constructed a railroad from Salisbury, in the County of Rowan, to 
Paint Rock, i n  the County of Madison, and also from bsheville, in  
Buncombe County, to Murphy, in Cherokee County. This road was 
known and operated as the Western North Carolina Railroad from the 
date of its construction until April, 1884, when the Western North 
Carolina Railroad Company leased the same to a corporation known 
as the "Richmond and Danville Railroad Company" for the term of 
99 years. Upon the execution of this lease this last named company 



N. C.] SEPTEMBER TERM, 1897. 

went into possession and control of said road, and ran and operated 
the same until 1914. On 1 September, 1884, the "Western Worth 
Carolina Railroad Company" executed a mortgage to "The Cen- (525) 
tral Trust Company of New York," in which it conveyed all its 
property of every kind, including its franchise, which mortgage is not 
yet due. And on 2 September the said Western North Carolina Rail- 
road Company made and executed a second mortgage to said Central 
Trust Company, and again conveyed all its property of every kind, in- 
cluding its franchise, but subject to the first mortgage mentioned and 
the payment of the bonds therein secured. 

The bonds secured by this second mortgage being due and not being 
paid, the Central Trust Company brought suit in the Circuit Court for 
the Western District of North Carolina for a foreclosure and sale under 
the second mortgage. Under the proceedings in this suit a decree of 
foreclosure was had, subject to the lien of the first mortgage which had 
not been satisfied, an order of sale was made, a special master appointed 
to make the sale, which he did in August, 1894, when the "Southern 
Railway Company," a corporation organized and existing under the 
laws of the State of Virginia, became the last and highest bidder. This 
sale was duly reported to said court and confirmed; the said Southern 
Railway Company declared to be the purchaser; and the special master 
was directed to make a deed to the purchaser, the Southern Railway 
Company, conveying to it all the property of every description, including 
the franchise of the Western North Carolina Railroad Company subject 
to the lien of the first mortgage, which he did on 22 August, 1894. And 
the said Southern Railway Company at once went into possession and 
control of the said Western North Carolina Railroad property, and has 
been running and operating the same ever since under said purchase 
and deed. 

The intestate of the plaintiff was an employee of the Southern Rail- 
way Company and was killed in 1896. There were four issues sub- 
mitted to the jury: s 

1. Was the death of the plaintiff's intestate caused by the negli- (526) 
gence of a fellow-servant as the sole proximate cause? Ans. No. 

2. Was the death of plaintiff's intestate proximately caused by the 
negligence of the Southern Railqay Company, which at the time was 
operating the road? Ans. Yes. 

3. I s  the defendant answerable for the negligence of the Southern 
Railway Company in causing the death of plaintiff's intestate? Ans. 
No. 

4. What damage is the pIaintiff entitled to recover? Ans. $15,000. 
The third issue was withdrawn from the jury and answered by the 

Court as a question of law, and the ruling upon this issue constitutes 
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the only question presented by this appeal for our consideration. The 
correctness of this ruling, it seems to us, involves, or may involve, the 
consideration of two questions : 

Did the Western North Carolina Railroad corporation become ex- 
t inct? And did the Southern Railway Company as a corporation suc- 
ceed the Western North Carolina Railway Company as a corporation 
upon the completion of the sale under the foreclosure proceedings and 
execution of the deed by the special master? 

By  the laws of the State, the mortgagee is the owner of the legal 
estate in the mortgaged property, and the mortgagor is the equitable 
owner with the right to pay the debt and discharge the mortgage. But 
after the day of payment has passed he then has only the equity of 
redemption. Parker v. Beasley, 116 N. C., 1 ;  McIver v. Smith, 118 
N. C., 73. But the mortgagor in possession of the mortgaged-property 
by the consent of the mortgage is considered to be so far the owner as 
to be entitled to the rents, tolls and perceptions of the mortgaged prop- 
erty without being liable to account, and is liable for damage wrong- 

fully done to others in its use and enjoyment. Dunn v. Tillery, 
(527) 79 N.  C., 497, cited and approved i n  Killebrew v. Wines, 104 

N. C., on page 188. 
A t  the time the second mortgage was executed the legal title to this 

property was in the "Central Trust Company of New York," having 
been conveyed to this company by the first mortgage, and the Western 
North Carolina Railroad Company had only the equity of redemption 
when it executed the second mortgage, and only the equity of redemption 
at  the time of said sale. And as the Southern Railway Company claims 
under the second mortgage, it can have no more, no greater, estate than 
the Western North Carolina Railroad Company bad at  the date of the 
sale under the second mortgage. 

By  the sale of the special master under the second mortgage, the pur- 
chase thereunder and the express assumption of the first mortgage debt 
binds the purchaser, the "Southern Railway Company," for this debt. 
And as between the Southern and the Western, it makes the "Southern" 
the principal and the "Western" its surety. But this does not release 
the "Western" nor the property mortgaged to pay this debt from liabil- 
ity. And this, i t  seems to us, would be a reason for not considering the 
Western North Carolina Railroad Company as extinct. Woodcock 11. 

Bostic, 118 N. C., 823; Keller v. Ashbord, 133 U. S., 610. 
The franchise and corporate property must go together. They cannot 

be separated. There cannot be a corporation without a franchise. 
Gooch v. McGee, 83 N. C., 59. This rule does not interfere while the 
mortgagor is in possession with his operating road by the consent of the 
mortgagee, because he is considered the owner, and is the owner for 
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certain purposes, and is responsible to the public for the manner in  
which it is run. Dunn v. Tillery and Killebrew v. Hines, supra. 

But how is i t  if the contention of the "Southern" is true? The first 
mortgage conveys everything, including the franchise. The 
"Southern" says the '(Western" was authorized to make this (528) 
mortgage and to convey the franchise. But to enable i t  to have 
a corporate existence i t  must also have a franchise. There cannot be 
two independent corporations dependent upon one franchise. Nor can 
the "Southern" be a corporation built upon the franchise granted to the 
"Western" while that franchise is owned by the Central Trust Company 
of New York. Gooch v. McGee, supra. 

I t  is contended that, under sections 697 and 698 of the Code, the sale 
and conveyance by the special master to the Southern Railway Com- 
pany, ipso facto, made the "Southern" a corporation. This does not 
seem to us to be so. I f  i t  is a corporation, is i t  a domestic or foreign 
corporation? The "Southern" is a foreign corporation existing under 
the laws of the State of Virginia. Virginia has no power to incorporate 
a railway company i n  North Carolina as i t  has no power to grant a 
franchise i n  North Carolina. Nor does the purchase of this road make 
i t  an integral part of the Southern Railway corporation. The property 
a railroad may own is not its corporation any more than a horse a man 
may own is an integral part of the man who owns it. The corporation 
is an entity, resting upon a grant of the sovereign and clothed with 
some portion of the sovereignty. A railroad corporation is quasi public, 
and these extraordinary powers-franchises-are supposed to be granted 
for the benefit of the people as well as for the benefit of the corporators. 
I t  is presumed, by the acceptance of the franchise, that the corporators 
accept it subject to its burdens. This being so, i t  cannot be that the 
corporation could sell and transfer this franchise-this sovereignty- 
without the express permission of the sovereign (the Legislature) to do 
so. Logan v. R. B., 116 N. C., 940; R. R. v. Winans, 17 How., 30. 

I t  is claimed by the "Southern" that this express authority is given 
by sections 697 and 698 of the Code. These sections were passed in 
1872, and, we think, should be considered in connection with 
section 701, which was passed in 1879, and sections 1936 and (529) 
2005, referred to in section. 701. 

I f  this be the correct reading of these sections of the Code, i t  would 
seem that, while section 697 does say that these facts, ipso facto, dis- . 
solved the corporation, another corporation must be provided, as in  
section 1936 of the Code, to take its place before i t  is dissolved; that 
there must always be a corporation in existence liable to the public for 
the duties and obligations assumed by the grantee for the privileges 
conferred in the grant of the franchise; and that the old corporation 
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must continue to exist until this is done; and that when the new cor- 
poraion is formed i t  will be a domestic corporation. I t  cannot be that 
the Legislature ever intended by this general legislation to create a 
foreign corporation here, when it could not do so by positive and direct 
enactment. 119 N. C., 918, Judge Dick's opinion in Bradley v. R. R., 
published in  the Appendix. 

By this view of the case all the interests of the parties may be har- 
monized. The "Southern," the purchaser of the equity of redemption 
of the "Western," stands in the shoes of that company. The "Southern7' 
is, in  effect, the mortgagor in its relations to the Central Trust Company 
of New York, the mortgagee of the first mortgage and, being in  posses- 
sion of the road, its property and franchise, has the right to run and 
operate the same. But the old corporation, still in existence, is liable 
for damages caused by the mal-administration of the "Southern," which 
i t  allows to run and operate the road. But the property of this road 
which the "Southern" is allowed to use will be held liable to the public 
for damages. Charlotte v. R. R., 4 L. R. A., 135; Gas Go. v. Gas Co., 
35 Am. St., 385, and note on p. 390. 

I t ,  therefore, follows that, in  our opinion, the court below erred in  
its ruling upon the third issue. This ruling is reversed, and 

(530) judgment should be entered for the plaintiff according to the 
verdict of the jury. 

Error, and reversed. 

Cited: S. v. Wilson, post, 658; James v. R. R., 123 N. C., 299, 303, 
306,308 ; Pierce v. R. R., 124 N. C., 93 ; Perry v. R. R., 128 N. C., 473 ; 
s. c., 129 N.  C., 334; Mowery v. R. R., ib., 354; Harden v. R. R., ib., 
359, 362; Barker v. R. R., 137 N. C., 219; Coal Co. v. R. R., 144 N. C., 
748; Modlin v. Ins. Co., 151 N. C., 41; Hurst v. R. R., 162 N. C., 378. 

Mns. C. JAMES, ADMX. OF W. A. JAMES, v. THE WESTERN NORTH CARO- 
LINA RAILROAD COMPANY. 

(DEFENDANT'S APPEAL.) 

Action for Damages-Pleading Counter-Cl'aim-Issues-~xce~tions. 

1. Though no counterclaim is pleaded, the court can order a reply to be filed 
to any defense set up in the answer, or.may alIow it to be filed as a matter 
of discretion. 

2. An exception to issue submitted, or for failure to submit issues tendered, 
cannot be sustained where those submitted properly arose upon the plead- 
ings. 
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3. An exception to the refusal of a prayer to instruct the jury that there is no 
evidence will not be considered in this Court, where the case on appeal 
does not set out the evidence itself or contain a statement that there was 
no evidence ; the presumption being that the trial judge charged the jury 
correctly upon the evidence adduced on the trial. 

THIS is the defendant's appeal in  the case between the same parties, 
the plaintiff's appeal in  which is reported ante, on p. 523. 

Defendant excepted to the permission granted to the plaintiff to file 
a reply to the answer, which did not contain a counter-claim; also to the 
issues submitted. On the trial the defendant requested his Honor to 
instruct the jury that there was no evidence upon which the plain- 
tiff could recover, but its case on appeal does not set out the evi- (531) 
dence or contain the statement that there was no evidence. 

Lee S. Overman, A. C.  Avery and Long & Long for plaint i f .  
Charles Price, G. F. Bason a& F. H.  Busbee for defendant. 

CLAER, J. The first exception is without merit. Though no counter- 
claim is pleaded, the court can order a reply to be filed to matters of 
defense set up in the answer (Code, secs. 248, 277 : Fitzgerald v .  Shelton, 
95 N. C., 519), ?nd, of course, i t  can permit such reply to be filed as a 
matter of discretion. 

The issues were those which properly arose upon the pleadings, and 
the second exception cannot be sustained. 

The third exception is for refusal to grant several prayers for instruc- 
tions that "there was no evidence," and that "according to the evidence," 
and the like. The defendant as appellant made out its statement of the 
( 6  case on appeal," and the appellee accepted the same. When this is the 
fact the judge has nothing to do with the settling of the case on appeal. 
I n  the case made out by the appellant there is nothing whatever by 
which this Court can see that there was error in refusing the instruc- 
tions asked. I t  is not sufficient that error is alleged, but i t  must appear 
that there was error, and, unless the record or the case on appeal sets 
out matter from which the Appellate Court can see that there was error, 
the presumption in  favor of the correctness of the proceeding below uni- 
versally obtains. Had  the "case on appeal" set out the evidence on 
which the prayers "according to the evidence, etc.," were predicated, the  
court could have passed upon the question whether there was error o r  
not, but the appellant has not seen fit to put the evidence in  the case, 
and we cannot presume error in  the judce. H a d  the appellant, in  
makinq up its statement of the case as to the matters on which 
i t  asked the court to charge that '(there was no evidence," set out (532) 



I N  THE SUPREME COURT. 

all the evidence in  the case, or even upon that point, or stated, as a fact, 
that there was no evidence on that point, and this had been accepted by 
the appellee or, on disagreement, been so stated by the judge, we could 
see whether or not there was insufficient evidence or no evidence. But, 
in  the absence of the evidence or a statement tliat there was none, we 
cannot presume there was none and that the judge charged the jury on 
a point when there was no evidence to support it. The presumption is 
the other way, unless i t  is affirmatively made to appear that there was 
no evidence. This has been held upon a very similar state of facts in 
S. v. Wilson, a t  this term, and in  many previous cases, among them 
Williams v. Whiting, 92 N .  C., 683, and Walker v. Scott, 106 N. C., 56. 

I n  the absence of the evidence itself or of a statement that there was 
no evidence, a prayer to instruct the jury that there is none is without , & "  " " 

anything to support i t  in this Court, and the judge below is 'presumed 
to have charged the jury correctly upon the evidence which was before 
him, but which the appellant did not think it worth his while to send 
us, to us. I f  he had done so we might still have approved his Honor's 

u L L 

ruling. Certainly, the appellant is in  no better condition by failing to 
do so, and i t  was not incumbent upon the appellee to fill up a hiatus in 
the appellant's case. I f  the appellant had any ground to complain of 
the charge it has itself to blame for not presenting the case with the 
care an appeal is entitled to receive. 

No error. 

Cited: Hart v. Cannon, 133 N. C., 14. 

(533) 
STATE v. HATTON PERRY. 

Trial-Jury, iVisconduct of-Unauthorized Hearing of Testimony- 
Visit of Jury to View Premises-DiscPethn of Trial Judge-New 
Trial. 

1. In the absence of constitutional or statutory prohibition, it is in the discre- 
tion of a trial judge to permit the jury to visit the scene of the re8 gestce, 
in criminal and civil cases, whenever such visit appears important for the 
elucidation of the evidence, but such visit must be carefully guarded to 
prevent conversation with third parties, and no evidence must be taken. 

2. The granting or refusing a new trial rests in the discretion of the trial 
judge when the circumstances are such as merely to put suspicion on a 
verdict by showing not that there was, but that there might have been 
undue influence brought to bear.on the jury because there was oppor- 
tunity; but where the fact appears that undue influence was brought to 
bear on the jury, or that they heard other evidence than that offered on 
the trial, this Court, on appeal, will, as a matter of law, grant a new trial, 
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whether the prisoner be convicted or acquitted, since there has been no 
trial in contemplation of law. 

3. Where a jury, after the close of the evidence, visited the scene of the alleged ' 
crime and made inquiry of a passer-by as to the identity of a certain house 
whose distance from the alleged locus was material, their conduct in thus 
"eliciting other evidence than that offered on the trial" is ground for a 
new trial, whether their visit to  the spot was by or without leave of the 
couri. 

INDICTMENT for rapep tried at  February Term, 1897, of BEAUFORT, 
before Bryan, J., and a jury. 

There was a verdict of guilty, and after sentehce of death was pro- 
nounced it came to the knowledge of the prisoner's counsel that the jury 

' 
had visited the scene of the alleged rape while they were considering 
the case, without the knowledge or consent of the defendant, his counsel 
or the court. An affidavit was filed by the prisoner to that effect and as 
a basis for a motion to set aside the verdict and for a new trial. His 
Honor found the following facts: 

"The evidence in this case was closed on Saturday evening, 20 (534) 
February. The jury was put in charge of a sworn officer. It was 
agreed by counsel on both sides that the jury might attend church on 
Sunday in a body and with the officer and also take walks for purpose 
of recreation. On Sunday afternoon the jury started out for a walk, 
and, upon the suggestion of a juror, they walked down the railroad 
track to the red hill. After being there they went to view the surround- 
ings and endeavor to locate the place where the rape was committed. 
There was some discussion as to the location of the place. They dis- 
cussed the distance of Julia Williams' house, and also that of Arthur 
Williams, from the supposed scene of the rape with reference to the 
testimony at the trial. The officer in  charge asked of a negro boy, a t  
the suggestion of a juror, which was Anthony Perry's house, and then 
pointed it out to the juror. One of the jurors put his foot on the stubble 
near the track and said, "See! I t  makes no impression." A button 
was found, and a juror jestingly said i t  might be one of Annie Smith's 
drawers buttons, and i t  was discussed. At one time the jury was divided 
into groups. Three or four went of 75 or a 100 yards to the bushes 
temporarily. At no time were any of the jurors out of the view of the 
officer. A juror remarked that the house on top of the red hill was 
further than they thought it was. The jurors discussed the case while 
out there. The cedar spoken of in the testimony was seen. The railroad 
walked on is a thoroughfare. The place was not located, no one beinq 
present to identify it. The jury went to the scene of the rape without 
knowledve or consent of the court or of the counsel engaged in  the 
cause." 
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The evidence in the case was closed on Saturday evening, the visit 
of the jury to the locality was on Sunday, and the argument of counsel 
and charge of the court were on Monday. 

His Honor refused to set aside the verdict, and the defendant 
(535) appealed. 

Zeb V .  Walser, Attorney General, and J .  H.  Small for the State. 
Charles F. Warren for the defendant. 

CLARK, J. I n  Jenkins v. R. R., 110 N. C., 438, it is said: "The 
granting or refusal of the application for the jury to view the premises 
is a matter which rested in the sound discretion of the trial judge. On 
some occasions it may be very useful and, indeed, almost necessary. 
.. . . The matter is one which must be left to the sound discretion of 
the trial judge, by whom such motion should only be granted when it 
shall seem clear to him that it is required in the interest of justice. But 
this practice is not to be encouraged." There are some States in which 
express statutes have been passed recognizing the right to grant a jury 
to view, but the authority inheres in the courts in the investigation of 
truth to call in this and other aids, and rests in the discretion of the 
presiding judge in the absence of constitutional or statutory prohibition. 
I t  is upon this principle that maps, photographs, expert evidence and 
the like have been admitted without express statutes authorizing it. 

I n  the celebrated trial of Professor Webskr for the murder of Dr. 
Parkman the jury was permitted to see the place where the crime was 
committed. Corn. v. Webster, 5 Cush. (Mass.), 295; and this was also 
done on the trial of Cluverius, 81 Va., 787, in both instances there being 
no statute to authorize it. I n  8. v. Gooch, 94 N.  C., 987, and other 
cases, it has been the recognized practice in this State. That excellent 
authority, Wharton's Cr. P1. and Practice (section 707)) says that the 
jury is permitted to visit the scene of the res gestae in criminal as well 
as civil cases whenever such visit appears to the court important for the 

elucidation of the evidence, but the visit must be jealously 
(536) guarded to prevent conversation with third parties." This is the 

accepted modern doctrine, and is founded on reason, as the object 
of a trial is to avail of every means to ascertain the truth of the issue, 
guarding against anything that may muddy its source. 

Considered as an authorized inspection of the locus in quo, and as 
such counsel argued it, there was error; for it appears that the jury 
interrogated a passer-by as to the identity of a certain house whose 
distance from the scene of the alleged crime was material. The answer 
may or may not have been correct, and the query was based upon the 
assumption of a given spot as the immediate locality of the crime, 
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which mav have been erroneous. While there is a difference between the 
authorities as to whether or not the prisoner must accompany the jury 
on their inspection of the premises (Thompson on Trials, secs. 886, 887), 
all concur that evidence cannot be taken on such occasions, the object 
being merely to present to the jury the scene more vividly than is pos-- 
sible by the description of witnesses, so that the jury may with a better 
comprehension apply the evidence of the witnesses, which must be taken 
only in open court and in the presence of the prisoner. Under the settled 
practice, showers are appointed by the court to point out the localities 
merely, and no more, so the jury may apply the evidence received on the 
trial. Thompson supra, sec. 914; Bailey's Practice, 228; Archbold Prac- 
tice, 407 (6 Eng. Ed)  ; 8. v. Lopez, 15 Nev., 407. 

For a still stronger reason, it was error for the jury to receive evi- 
dence on this occasion, since, in fact, it was a view by the jury of the 
$remises not under authority of the court. I t  ought rather; therefore, 
to be considered as a charge of misconduct by the jury. There are deci- 
sions that the bare fact of the jury having visited the scene of a capital 
offense with whose trial they are charged, though made without 
leave of the court, is not, per se, ground for a new trial, but that (537) 
some prejudice must appear. People v. Hope,  62 Gal., 291. But we 
are not called upon to pass on that point, as to khich authorities conflict, 
for the interrogation of the passer-by was misconduct calculated to prej- 
udice the prisoner. Hayward v. Knapp ,  22 Maine, 5 ;  S. v. Lopez, 15 
Nev., 407, in the leading case of S. v. T i lghman,  33 N. C., 513, it is held 
that where "on trial" the circumstances are such as merely to put sus- 
picion on the verdict by showing not that there was, but that there 
might have been, undue influence brought to bear on the jury, because 
there was opportunity, the granting or refusing a new trial rests in the 
discretion of the presiding judge; but if the facts be that undue in- 
fluence was brought to bear on the jury, as if they were fed at the 
charge of the prosecutor or the prisoner, or if they be solicited and 
advised how their verdict should be, or if they hear other evidence than 
that which was offered on the trial'; in all suLh cases there has been no 
trial in contemplation of law, and the court on appeal yill, as a matter 
of law, direct a new trial, whether the prisoner was acquitted or con- 
victed." This has ever since been recognized as law and has been re- " 
peatedly cited and approved. The jury having, by their questions to 
the passer-by, "elicited other evidence than that offered on the trial," it 
is ground for a new trial, equally whether the visit of the jury to the 
spot was by leave of the court or without such leave.- 

New trial. 
Cited:  S. c., 122 N. C., 1018; Brown  v. R. R., 165 N. C., 396; Long v. 

Byrd ,  169 N. C., 660. 
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(538) 
STATE v. I?. A. ADDINGTON. 

Criminal Action for Purchasing Mill Logs Without Measurement-Ju- 
risdictiom-Mill Logs-Standing Timber. 

1. Section 1, chapter 173, Laws 1895, makes it unlawful "to sell or purchase mill 
logs in quantities of 1,000 feet or more without theii being inspected and 
measured by a sworn inspector," while section 6 provides that "No mill 
owner or his employee shall have or cause to have mill logs cut by the 
1,000 feet without their being inspected and measured by a sworn inspec- 
tor." The only penalty prescribed for a violation of the act is in section 8, 
which provides that "Any violation of this act, either by seller or pur- 
chaser, shall be fined not less than $20 nor more than $40 for each offense, 
at  the discretion of the Court"; Held, (1) that the penalty prescribed by 
the act applies only to the offense forbidden by section 1, of which a justice 
of the peace has jurisdiction ; (2)  that as no penalty is prescribed for the 
violation of section 6 ,  it is a misdemeanor, unlimited as to its punishment, 
and therefore cognizable only in the Superior Court and not within the 
jurisdiction of a justice of the peace. 

2. The term "mill logs" or "saw logs" does not include "standing timber," in 
the meaning of section 1, chapter 173, Laws 1895, which makes it unlawful 
to sell or purchase mill logs in quantities of 1,000 feet or more without 
inspection and measurement by a sworn inspector. 

CRIMINAL ACTION, commenced before a justice of the peace, and tried 
on appeal before Bryan, J., and a jury, at  Spring Term, 1897, of 
BEAU FORT^ charging the defendant with violating chapter 173, Laws 
1895, as amended by chapter 200, Laws 1897. 

I n  the Superior Court a special verdict was rendered, and his Honor, 
being of the opinion thereupon that the defendant was not guilty, SO 

adjudged, and the State appealed. 

Zeb V .  Walser, Attorney General, and B. B. Nicholson for the State. 
Charles F. Warren and J .  H. Small for defendant. . 

(539) DOUGLAS, J. This is a criminal action begun before a justice of 
the peace, appealed to the Superior Court, and there tried on the 

original papers without indictment. The affidavit on which the warrant 
was issued charges that the defendant "did unlawfully and wilfully 
violate statute of North Carolina of 1895, as amended by statute of 
1897, respecting the measuring of logs at  said Baltimore and North 
Carolina Land and Lumber Company, by refusing to pay the regular 
sworn inspector fo'r measuring certain logs, as provided in  aforesaid 
statute, belonging to one Bryan Hardison." . . . As the statute, so 
indefinitely referred to, creates two distinct offenses, neither of which is 
specifically set out in  the affidavit or warrant, we must look to the 
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special verdict to ascertain for d i c h  offense the defendant was actually 
tried. The statute alleged to have been violated is chapter 173 of the 
Public Laws of 1895 as amended and extended to Beaufort County bb 
chapter 200 of the Public Lams of 1897, the sections herein referred to 
being in the original act. 

Section 1 provides that "It shall be unlawful for any person to sell 
or purchase mill logs in quantities of 1,000 feet or more without their 
being inspected and measured by a sworn inspector." 

Section 6 provides that "No mill owner or his employee shall have, 
or cause to have, mill logs cut by the thousand feet without their being 
inspected and measuied bjr a sworn inspector." 

Section 8 provides that "Any violation of this act, either by seller or 
purchaser, shall be fined not less than $20 nor more than $40 for each 
offense, a t  the discretion of the court." This section, the only one pro- 
viding any penalty, being limited to the "seller or purchaser," can apply 
only to section 1. Therefore, section 6 is left without any penalty, so 
fa r  as this act is concerned, but, being a matter of public grievance ex- 
pressly forbidden by statute, it becomes a misdemeanor, as a t  
common law punishable by indictment. Archbold Crin~.  Law, (540) 
2 Hawk., ch. 25, see. 4 ;  S. v. Parker, 91 K. C., 650; S. 21.1 Blood- 
worth, 94 N.  C., 918. As its punishment is, therefore, not limited to 
a fine of $50 or imprisonment for thirty days, it is not within the juris- 
diction of a justice of the peace. Const. of N. C., Art. IV, sec. 27; 
Code, sec. 892. 

The special rerdict finds, as the only act of sale or purchase, that the 
lumber company, of which the defendant was vice-president, purchased 
standing timber from J .  Bryan Hardison on 29 Rovember, 1896, and 
fully paid for it before the passage of the amendatory act of 2 Xarch, 
1897, which extended the operation of the act to Beaufort. This con- 
stitutes no offense whatever, as the act being criminal, cannot operate ex 
post facto; and, moreover, '(standing timber" is not referred to in  the 
act. The word ((log7) has a definite significance, and means the trunk 
of a tree cut down and stripped of its branches. A saw log means a log 
cut into a length suitable for being sawed into lumber. A tree standing 
in  the woods can no more be called saw log, because i t  is capable of being 
cut into a saw log, than it can properly be called a plank or shingles 
from its capability of being sawed into those articles. 

I f ,  by any stretch of interpretation, ('saw logs" could be construed to 
include "standing timber," then the offense mould be complete at  the 
instant the purchase or sale was completed without measurement. How 
the standing timber of an extensive swamp can be measured "by the 
superficial or board measure" we cannot comprehend. No law could 
stand such construction. 
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The only offense of which the defendant can be guilty under the 
special verdict, if guilty at  all, is that of having mill logs cut by the 
thousand feet in violation of section 6. This offense we have seen is 
not within the jurisdiction of a justice of the peace. 

We have not overlooked the other difficult and interesting 
(541) questions raised in this case, but we do not feel at liberty to 

ignore the aital question of jurisdiction so clearly stated and 
ably argued by the learned counsel simply to express an opinion upon 
matters not properly before us. 

No error. 

Cited: S. v. Short, post, 6 8 9 ;  S. 2.. Pierce, 123 N. C., 747; 8. ?;. 

Ripley, 127 R. C., 517; S. v. R. R., 145 N. C., 540. 

Cril*ninal Action for Purchasing ~lf i l l  Logs Without Inspection and 
ilfeasurement-Jurisdictio~Standing Timber-Mill Logs. 

Section 1, chapter 173, Lams 189.5, makes it unlawful to purchase or sell mill 
logs in quantities of 1,000 feet or more without inspection or measurement 
by a sworn inspector, while section 6 forbids any mill owner or his em- 
ployee to have mill logs cut by the 1,000 feet without such inspection and 
measurement. Section 8 imposes a penalty for each violation of the act, 
of not less than $20 and not more than $40, at  the discretion of the court. 
Defendant was charged before a justice of the peace with a violation of 
the act, and a special verdict of a jury on trial of an appeal showed that 
he had bought standing timber to be afterwards cut and sawed at his 
mills: Held, (1) that the jurisdiction of a justice of the peace, under the 
act, as shown in section 8, is confined to the offense denounced by section 1, 
the purchase and sale of logs-timber already severed from the land and 
on the market as personal property; (2 )  that defendant's offense mas that 
denounced by section 6, of which a justice of the peace has no jurisdiction, 
as the punishment prescribed in section 8 is not limited so as to bring it 
within such jurisdiction. 

CRIMINAL ACTION commenced before a justice of the peace and tried 
before Bryan, J. ,  and a jury, at  Spring Term, 1897, of BEAUFORT, 

charging the defendants with a 1-iolation of chapter 173, Laws 
(542) 1895, as amended by chapter 200, Laws 1897. 

The jury rendered a special verdict, the substance of which is 
set out in  the opinion, and his Honor, being of the opinion that the 
defendant was not guilty, so adjudged, and the State appealed. 
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Zeb 8. Walser, Attorney General, and B. B. Nicholson for the State. 
C. H.  Warren and J .  $1. Small for defendants. 

MONTGOMERY, J. The warrant of the justice of the peace, under 
which the defendant was arrested and tried, was issued upon affidavit 
i n  which it was stated "that T. A. Addington, vice-president of the Balti- 
more and North Carolina Land and Lumber Company, did unlawfully 
and wilfully violate the statute of North Carolina of 1895, as amended 
by statute of 1897, respecting measuring of logs at  said Baltimore and 
N. C. Land and Lumber Company, by refusing to pay the regular sworn 
inspector for measuring certain logs-as provided in  aforesaid statutes- 
belonging to one Thomas Latham." 

Chapter 173, Laws 1895, which applied at  the time of its ratification 
only to the counties of Hyde, Pamlico and Onslow, and which by amend- 
ment made by Laws 1897, chapter 200, was made to include the County 
of Beaufort, provides in its first section: "That i t  shall be unlawful for 
any person to selI or purchase mill logs in  quantities of 1,000 feet or 
more without their being inspected and measured by a sworn inspector." 
Section 6 of the same act is in the following words: "No mill owner or 
his employee shall have, or cause to have, mill logs cut by the thousand 
feet without their being inspect,ed and measured by a sworn inspector." 
The only punishment prescribed for a violation of the act is set out in  
its eighth section as follows: "Any violation of this act, either by seller 
or purchaser, shall be fined not less than $20 nor more than $40 for each 
offense, at  the discretion of the court." 

The defendant was convicted in the court of the justice of the (543) 
peace and a fine of $20 imposed. Upon appeal the case was tried 
i n  the Superior Court of Beaufort County, not upon a bill of indictment, 
but upon the original papers in the proceedings before the justice. 

It appears in  the special verdict that the defendant Addington was 
the vice-president of a corporation styled the Baltimore and North 
Carolina Land and Lumber Company, and that at  the time of his arrest 
and trial the company was the owner of mills in  Beaufort County and 
was there engaged id sawing and manufacturing lumber; that the de- 
fendant company had bought, by the one thousand feet from Thomas 
Latham, a lot of timber standing on a tract of land at  Latham's, to be 
paid for when cut and removed, and measured by the defendant; that 
after the timber had been cut and measured and delivered to the defend- 
ant, James J. Hodges, the inspector duly appointed under the act meas- 
ured the logs and demanded his fees for the same, which the defendant 
refused to pay. I f  the warrant of the justice of the peace on its face 
was uncertain as to whether it charged a violation of section 1 or of 
section 6 of the act, the special verdict makes i t  certain that the charge 
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was based upon an alleged violation of section 6, and that the defendant 
was tried on that charge, both in the Justice's Court and in the Superior 
Court. I t  is clear, therefore, that the justice of the peace did not have 
jurisdiction of the offense. 

The magistrate's jurisdiction is confined, as appears in section 8, to 
the case of seller and purchaser of logs-timber already severed from 
the land and on the market in the shape of personal property. The 
defendant had bought no logs in that sense. He  was the purchaser of 
timber growing on the lands to be afterwards cut and sawed at the mills, 
and under section 6 of the act could only hax~e been indicted for having 
mill logs cut by the one thousand feet without having them inspected 

and measured by a sworn inspector and paying his fees. Over 
(544) such offense the justice had no jurisdiction, as the punishment 

is not limited in that section so as to bring the offense within 
the jurisdiction of a justice of the peace. The Superior Court would 
have had original jurisdiction if an indictment had been found, but 
such was not the case, the trial having been had on the original warrant 
issued by the justice. The action must be 

Dismissed. 

ST,4TE v. TV1LLI.S LEE. 

Ind ic tment  for ~Wurder-Trial-Evidence of W i f e  of Prisoner-Close 
Relations. 

While the rule is that the law looks with suspicion upon the evidence of close 
relations and interested parties, and it must be received with some degree 
of allowance, yet the rule does not reject or necessarily impeach i t ;  and 
if from the testimony, or from it and other facts and circumstances in the 
case, the jury believe that such witnesses have sworn the truth, then they 
are entitled to as full credit as any other witness. 

INDICTMENT for murder, tried at  February Term, 1897, of the Circuit 
Criminal Court of EDGECOMBE before Neares ,  J .  

The defendant was convicted of murder in  the first degree and ap- 
pealed, assigning various alleged errors, for one of which, as set out in 
the opinion, a new trial is granted. 

Z e h  V .  Walser ,  At torney General, for the Xtate. 
Gil l iam & Gill iam and R. 0. B u r t o n  for dsfendant. 

FAIRCLOTH, C. J. The prisoner stands indicted for murder. S e ~ ~ e r a I  
exceptions were made, and we find one that requires us to order a new 
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trial, and as the others may not be made again we do not pass upon 
them at present. The prisoner's wife was examined by him. I n  
regard to her testimony the court charged the jury: "They (the (545) 
prisoner and wife) stand in the close relation of husband and 
wife, and the law is that, standing in close relation, there is a cloud of 
suspicion cast upon her testimony. At the same time the law does not 
s a q  that a wifecannot swear to the truth. The law does not instruct 
you not to believe her, but i t  does caution you to scan her testimony 
very closely. . . . The wife is a competent witness in behalf of her 
husband, but, in view of the close relation between them and the cloud 
of suspicion cast upon her testimony, the law says the jury should 
scrutinize her evidence with great severity. I f  the jury reject the evi- 
dence of the wife it would still devolve upon the State to furnish you 
with evidence to satisfy you beyond a reasonable doubt of the of 
the prisoner." To this charge the prisoner excepted. 

Besides the strong and significant language of- his Honor, which we 
cannot approve, he failed to instruct the jury, as this Court has several 
times pointed out and required to be done, that if they believe the dis- 
credited witness has sworn the truth he is entitled to as full credit as 
any other witness. We will again state the rule: The law regards 
with suspicion the testimony of near relations, interested parties, and 
those testifying in their own behalf. I t  is the province of the jury to 
consider and decide the weight due to such testimony, and, as a general 
rule in deciding on the credit of witnesses on both sides, they ought to 
look to the deportment of the witnesses, their capacity and opportunity 
to testify in relation to the transaction, and the relation in which the 
witness stands to the party; that such evidence must be taken with some 
degree of allowance and should not be given the weight of the evidence 
of disinterested witnesses, but the rule does not reject or necessarily 
impeach i t ;  and if, from the testimony, or from it and the other facts 
and circumstances in the case, the jury believe that such witnesses 
have sworn the truth, then they are entitled to as full credit as (546) 
any other witness. The omission in his Honor's charge, tested by 
this rule, was liable to mislead the jury into the impression or belief 
that the evidence of the wife is to be to some extent discredited, although 
the jury may think she is honest and has told the truth. 8. v. Nash, 
30 N. C., 35; S. v. Boon, 82 N. C., 637; 8. 'u. Nolloway, 117 N. C., 730; 
8. v. Collins, 118 N. C.;1203. We must, therefore, order a 

New trial. 

Cited: S. v. McDowell, 129 N. C., 532; S. v. Bishop, i31 N.  C., 768; 
8. v. Graham, 133 N. C., 653; Herndon v. R. R., 162 N. C., 324. 
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STATE v. ISHAM DURHAM.. 

I n d i c t m e n t  for Trespass  o n  Land-Burden of Proof-Claim of Right- 
Reasonable Ground of Belief-Destroyed Records-Evidence. 

1. If uponethe trial of an indictment for entry on land after being forbidden, 
such entry is shown or admitted, the burden is upon the defendant to show 
that he entered under a bona fide claim of right. 

2. In such case, in addition to defendant's testimony that he believed he had a 
right to enter, he must show that he had reasonable ground for such 
belief; and in the absence of such additional evidence, it is the duty of 
the trial judge to instruct the jury that, if they believe the evidence, the 
defendant is guilty. 

3. In the trial of an indictment for entry upon land after being forbidden, the 
defendant testified that he believed he had a right to follow an old road 
across the land in question, but admitted that the road had been blocked 
for ten or eleven years by wires put up for the purpose: Held, that the 
defendant's evidence of a boma fide belief, being unsustained by any evi- 
dence of a reasonable ground for such belief, was immaterial, and the 
trial judge properly instructed the jury to find the defendant guilty if 
they believed the evidence. 

4. Where the book of records of a board of township trustees is shown to have 
been destroyed by fire, the making of an order discontinuing a certain 
road can be proved by one of the trustees. 

(547) INDICTMENT under section 1120 of the Code for entering upon 
land after being forbidden, tried before Robinson,  J., and a jury, 

a t  May Term, 1897, of VANCE. 
On the trial  J. R. Young testified that he was the owner and in pos- 

session of the land, near Henderson, upon which the trespass was made ; 
that he directed his tenant to notify defendant not to trespass on the 
premises; that there was a fence, composed of two or three strands of 
wire, across that part of the land where the trespass was committed- 
pub up in  1887 or 1888; that the fence was taken down and pushed to 
one side and brush thrown out and a road made across the land and 
horses and vehicles drove across. On cross-examination he stated that 
he had heard that formerly and before he owned the land a road ran 
across the land, but that in  1868 or 1869 i t  had been discontinued by 
the board of township trustees, and that there has been no road across 
the land since he bought it in  1885. 

Thomas Allen, for the State, testified : "I live on the farm in  question. 
I lived there last year. I n  February or March of this year I notified 
Durham not to trespass on the land. The wire of Young's fence was 
down, and I nailed it up, and cut bushes and put in  the road. Defendant 
pulled them out and told me not to do it, as he was going to travel i t  
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until Lawyer Hicks told him to stop. I tended the land last year, and 
intended to do i t  this year. H e  asked my permission to go across i t  last 
year and I granted it. Knew nothing about i t  until last year." 

W. A. Belvin, for the State, testified: "I have lived near Headerson 
since 1855. Knew this road ever since. I t  was a public road. I was 
a member of the board of township trustees and a justice of the 
peace. About 1870 or '71 the township trustees discontinued the (548) 
road, took the hands off, and assigned them to another road.'? 
(Defendant objected to this testimony for the reason that the statute 
directed, and still does, the mode by which a public road might be dis- 
continued, and i t  is not competent to show that i t  was discontinued in 
any other way except by non-user for 30 years. Objection overruled. 
Defendant excepted.) The witness stated that i t  had not been used or 
worked for 27 years. On cross-examination he stated: '(I have not been 
a justice or road supervisor all the time. I f  this road had had an over- 
seer, or been worked, I would have known it. We did not stop i t  up ;  
we simply took the hands off. I cannot say i t  has not been traveled by 
those who wanted to in  all that time ; but i t  was discontinued as a public 
road by the township trustees. I do not remember that every land 
owner was notified, or that notice was posted; but I presume we did 
what was necessary. The book of the trustees containing this was 
burned in  the Henderson fire in the Spring of 1870. I never knew or 
heard that the county commissioners had anything to do with discon- 
tinuing it. The part of this road that crossed Young's land has been in 
cultivation. I saw i t  in  cultivation last year." 

There was other evidence as to the disuse of the old road. 
Defendant, a witness in  his own behalf, testified: "I am 53 years old. 

Have known this place 40 years. Have lived within 2 miles of i t  for 
40 and at  at 27 years. I remember when this road across Young's land 
was worked by an overseer and hands. This wire was put up 10 or 11 
years ago. I t  came to the road and across it to a cedar, and then down 
the road. People at  first went along beside the wire, and then turned 
across Ruchanan's land; but he stopped up that way this year, which 
is the first time people passing in  that direction have been stopped. Then 
I took down the wire at  the cedar and traveled along the old road." The 
court here intimated that it would instruct the jury, upon the evi- 
dence, that the defendant was guilty. Defendant offered to show (549) 
by. this witness his bona fide belief in  his right to travel the old - 
road across prosecutor's land, and also by himself and many other 
witnesses that the public continued to go over this road till 1888, when 
a wire fence was put across the road by the prosecutor, and that there- 
after the public went across the land of the prosecutor and Buchanan, 
an adjoining owner, in the same direction, until early in 1897, when the 
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said paths were obstructed. The court, upon objection by the State, 
held this e~idence incompetent and immaterial. Defendant excepted. 

The court then charged the jury that upon all the evidence, if believed, 
they should find defendant guilty. Defendant excepted, upon the grounds : 
(1)  That, i t  appearing from all the evidence that the lwus  in question 
was once a public road, it devolved upon the State to pro\-e beyond a rea- 
sonable doubt that the right and easement of the public to go oyer it has 
been lost, either by the method prescribed by law for discontinuing pub- 
lic roads, before 1876, with the concurrence of the township trustees, or 
else by a nonuser of the easement by the public for thirty years, neither 
of which was proved by the State;  and the action of the township trus- 
tees, as testified to, in taking off the hands and ceasing to work the road, 
or even the order of the trustees discontinuing the road, if proved, would 
not, without the concurrence of the county commissioners, make, as pro- 
vided by law, a discontinuance of the road. (2)  The court should have 
admitted the evidence offered by defendant of the bona fides of his claim 
of right to enter and go over the lands on that part thereof regarded by 
defendant as a public highway, and should have charged the jury, as 
requested, that if defendant entered the land under a bona fide claim of 
right, and went over it, he would not be guilty, when the same had ceased 

to be a public road. The jury returned a verdict of guilty, and 
(550) from the judgment thereon defendant appealed. 

Attorney General Walser and W .  B. Shaw for the State. 
T .  T .  Hicks for defendant. 

CLARK, J. Upon an indictment for entry upon land after being for- 
bidden (Code, see. 1120), when the entry, after being forbidden by the 
party in  possession, is shown or admitted, the burden devolres upon the 
defendant to show that he entered under a bona fide claim of right. I t  
is not sufficient merely to testify that he believed he had a right to enter, 
for if so, the statute would be a nullity and incapable of enforcement, 
but he must show that he had reasonable grounds for such belief. X, v. 
G l e m ,  118 N. C., 1194; S .  v. Bryson, 81 N. C., 595; S. v. Crawley, 103 
N. C., 353. I f  there is no evidence in  that status of the case to show 
reasonable ground for such belief, the judge should instruct the jury 
that if they believe the evidence the defendant is guilty. S .  v. Fisher, 
109 N.  C., 817; 8. v. Glenn, supra; S. v. Calloway, 119 N.  C., 864. 

The prohibition and the entry thereafter were in evidence and not 
denied. I t  was also in evidence that the former public road was discon- 
tinued in 1810 by the board of township trustees, who at that time mere 
empowered to discontinue public highways. Laws 1868-'69, ch. 185, see. 
14. I t  being shown that the book of record of the board of township 
trustees had been destroyed by fire, the making of such order was prop- 
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erly shown by one of the said trustees. It was further in evidence by the 
defendant's own testimony that the road had been blocked for ten or 
eleven years by wires put up  for that purpose. 

The judge therefore properly held that the defendant's evidence of a 
bona fide belief that he had a right to enter, being unsustained by 
any  evidence of a reasonable ground for such belief, was immate- (551) 
rial, and that if the jury believed the evidence they should find 
the defendant guilty. 

N o  error. 

MONTGOMERY, J., did not sit on the hearing of this appeal. 

C i t e d :  S. v. Wel l s ,  142 N.  C., 595; S. v. Mallard,  143 N.  C., 667;  S. v. 
T a g g a r t ,  170 N. C., 741. 

STATE v. ROBERTSON. 

I n d i c t m e n t  for Seduction-Evidence-Impeachment of Witnesses- 
Trial-Expression of O p i n i o n  by  T r i a l  Judge .  

1. I t  is competent for the State in the trial of an indictment for seduction to 
show that there was sexual intercourse between the parties subsequent 
to the first alleged act. 

2. In the trial of an indictment for seduction one H. testified, for the defense, 
that he had sexual intercourse with the prosecutrix prior to the date of 
the alleged seduction. One U., for the State, testified that in conversation 
with him the said H. had stated, in reply to a question, that he had never 
had illicit intercourse with the prosecutrix and that she was a lady. 
Another witness for the State was allowed to testify that he was near 
H. and U. a t  the time of the conversation and that, hearing the name of 
the prosecutrix mentioned, he went near to the parties and heard H. say, 
"It is not so. I always found her to be a lady." The latter testimony 
was objected to as fragmentary. Held, that the testimony was competent, 
since i t  contained the whole matter in dispute, and nothing that H. could 
have said could have explained i t  to mean anything other than the prose- 
cutrix was a virtuous woman, so far as he knew. 

3. Code, see. 413, only prohibits the trial judge from expressing an opinion 
upon those facts respecting which the parties take issue or dispute, and, 
in order to constitute a violation of the statute, remarks complained of 
must be shown to have been an expression of opinion on the facts and 
prejudicial to the party complaining of the same; but where, in the trial 
of an indictment for seduction, the prosecutrix, in reply to a question, 
tearfully and energetically denied that she had ever had carnal inter- 
course with any one but the defendant, and the crowd of by-standers 
laughed boisterously, and thereupon the trial judge, in attempting to quell 
the disturbance, remarked, "If I could discover the infernal fiends who 
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laugh in such manner I would send them to jail for contempt," such 
remarks were not an expression of opinion on the facts involved in the 
prosecution. 

(552) INDICTMENT for seduction, tried before Robinson, J., and a 
jury, at  July  Term, 1897, of WAKE. 

The defendant was convicted, and appealed, assigning as error the 
admission of certain evidence for the State and the remarks of his Honor 
to bystanders a t  the trial. 

Attorney General Waber  and Jones & Boykin for the State. 
Battle & Mordecai and Argo & Snow for defendant. 

FURCHES, J. This is an indictment for seduction under promise to 
marry, under Laws 1885, ch. 248. 

There are three exceptions presented by the record-two as to evidence 
and one as to remarks made by the judge during the progress of the trial, 
in which i t  is alleged the judge expressed an opinion as to the facts in  
the case prejudicial to the defendant. 

The State asked Julia Hester, the prosecutrix, if, subsequent to Sep- 
tember, 1893, there were other illicit aots committed by them of a carnaI 
character. This was objected to by defendant, but allowed by the court, 
and the witness answered in  the affirmative that there had been other 
acts since the first. 

This ruling of the court is sustained by Wharton's Criminal Evidence, 
sec. 35 ; Sherwood v. Tilman, 55 Penn. St., 77, and by a note in Weaver 
v. Bechart, 44 Am. Dec., 172, where Sherwood v. Ti lman is quoted with 

approval. 
(553) As the third exception is also as to evidence, we will consider it 

next. Thomas Hester testified that he had sexual intercourse 
with the prosecutrix before September, 1983, the alleged date of the first 
intercourse with the defendant. 

J .  W. Upchurch testified.in behalf of the State that he had a con- 
versation with the witness, Thomas Hester, a t  his mill, a few days before 
the trial in  the civil action, in which he asked Thomas if i t  was true that 
he had sexual intercourse with Julia Hester, the prosecuting witness, 
when Thomas replied that i t  was not true; that he knew nothing of her, 
but that she was a lady. 

There was evidence that Ray Parrish, Upchurch's miller, heard this 
conversation. Parrish was introduced by the State and testified : "I saw 
Thomas Hester a t  the mill the day he refers to, and heard him talking; 
they were just outside. I heard Thomas Hester mention Julia Hester's 
name, and I went to them immediately and heard Thomas Hester say, 
'It is not so; I always found her to be a lady.' " To this evidence the 
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defendant objected, and upon it being allowed, excepted, upon the ground 
that i t  was fragmentary. 

We do not think so. I t  contained the whole matter in dispute, and if 
true, proved that Thomas Hester had testified falsely, and nothing that 
Thomas could have said could have explained it to mean anything but 
that she was a virtuous woman, so far as he knew. There was no error 
in allowing this evidence. Davis v. S~nith, 75 N. C., ,115. 

The second exception was urged with great earnestness, and seems to 
have been principally relied upon by the defendant. I t  is an alleged 
violation of section 413 of the Code. During the progress of the trial, 
which seems to have lasted for more than a day, there had been consider- " ,  

able disorder on the part of some of the persons present at the trial. 
This disorder was loud outbursts of laughter, which the court had under- 
taken each time to suppress. During the examination of the pros- 
ecutrix, Julia Hester, she was asked by the State if she ever, at (554) 
any time, permitted any man, other than the defendant, to have 
carnal knowledge of her, and when she replied, weeping bitterly, in a 
trembling voice, "No, sir;  no, sir," there was great and long-continued 
laughter on the part of certain of the audience. "The court reproved 
them severely, saying, 'Order! order! let the laughter stop at once. I f  
I could discover the infernal fiends who laugh in such manner, I would 
send them to jail for contempt.' " Without approving of the language 
in which this reprimand was administered, we do approve of the repri- 
mand. The judge could not have maintained his own self-respect, nor 
the respect of others for the court over which he presided, if he had not 
reproved, and reproved sharply, such unseemly and disrespectful con- 
duct. And as it was his duty to keep order and to reprimand and to 
punlsh, if need be, parties engaged in such disreputable conduct, we are 
at a loss to see how the language used by the judge could prejudice the 
defendant. I t  may be-we do not say that it did-that the sharp reproof 
administeied by the court prevented this clacking from having the effect 
that the defendant wished it to have. Whether this be so or not, i t  must 
be understood that order will be maintained in our courts, and that 
causes, civil or criminal, must be tried by the evidence in the case and 
the law as pronounced by the court. I t  has not come to this, that a judge 
cannot maintain order in court (even though he uses language, in doing 
so, that we do not approve) without laying himself liable to the charge 
of violating section 413 of the Code. What he said was not to the wit- 
ness, not to the counsel, not to the defendant, but to those creating dis- 
order. And how the defendant can come to the conclusion that he was 
prejudiced we cannot see, unless he was expecting the disorder to benefit 
him in some way. 
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The statute (section 413 of the Code) only prohibits the judge from 
expressing an opinion upon those facts respecting which the par- 

(555) ties take issue or dispute. I f  he does this-expresses an opinion- 
i n  any manner or a t  any time during the trial, he violates the 

statute, if it is done in such a manner as to prejudice either party. But 
i t  devolves upon the party complaining to show that the court has in  
some way expressed an opinion on the facts and that it is prejudicial to 
him, or that i t  m ~ s t  be reasonably inferred that he was prejudiced 
thereby. 

I n  8. v. Jones, 67 N. C., 285, i t  is held that there must be some clear 
proof that an unfair effect was likely to be produced by the mode 
adopted, before i t  can be considered "as' a violation" of the statute (sec- 
tion 413 of the Code). 

I n  8. v. Browning, 78 N. C., 555, i t  is said that, "Unless i t  appears 
with ordinary certainty that the rights of the prisoner have been in some 
way prejudiced by the remarks or conduct of the court, i t  cannot be 
treated as error," under the statute. 

I n  Williams v.  umber Co., 118 N. C., 928, in discussing the rule 
under section 413 of the Code, i t  is said the court admitted a paper in 
evidence, under the objection of the other side, "remarking in  a very 
pointed manner that the court would allow the paper to be read and risk 
i t ;  that when people contracted debts the$ must pay them"; and this was 
held not to be a violation of section 413. This case contains a full dis- 
cussion of the learning on this subject, in which the most of the authori- 
ties are collected. 

Therefore, tested by reason, as well as by authority, we are of the 
opinion there was no error in  law committed in the reprimand, nor in 
the manner of making it, prejudicial to the defendant. 

Affirmed. . 
(556) 

STATE v. W. H. REAMS. 

Indictment for Carrying Concealed Weapons-Concealment-Intent-- 
Question for Jury-Trial. 

1. The gist of the offense of carrying a concealed weapon about one's person 
and off one's own premises consists in the guilty intent to carry it con- 
cealed and not in the intent to use it. 

2. The concealed possession of a weapon about one's person and off his own 
premises raises the presumption of guilt, which may be rebutted, and 
whether, in a given case, the weapon is concealed from the public and 
such presumption of guilty intent is rebutted by the mode of carrying 
the weapon, are questions for the jury. 
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3. Where, in the trial of an indictment for carrying a concealed weapon, it 
appeared that the defendant had on no overcoat and had put his pistol, 
10 or 11 inches long, in an upper outside coat pocket and that the handle 
and 2 inches of the breach were exposed to view, and that when it was 
handed to him to take on a journey he said he did not intend to conceal 
it, it was error to instruct the jury that if they believed from the evidence 
that any part of the pistol was concealed, that it could not be seen from 
the outside, they should find the defendant guilty. 

INDICTMENT for carrying concealed weapon, tried before McIver, J., 
and a jury, a t  September Term, 1897, of NASH. 

The evidence showed that the defendant carried a pistol in  the upper 
breast pocket; that the pistol was 10 or 12 inches long, and that part of 
the handle and barrel protruded from the top of the pocket. The judge 
charged the jury, who returned a verdict of guilty, that if they found 
from the evidence that any part of the weapon was concealed they should 
return a verdict of guilty. The defendant appealed, assigning as error 
the above recited instruction. 

Attorney General Waber for the State. 
3'. S. Spruill for defendant. 

FAIRCLOTH, C. J. The Constitution, Art. I, sec. 24,'says that (557) 
"The right of the public to keep and bear arms shall not be in- 
fringed. . . . Nothing herein contained shall justify the practice of 
carrying concealed weapons or prevent the Legislature from enacting 
penal statutes against said practice." The Legislature may then regulate 
the right to bear arms in a manner conducive to the public peace (S. v. 
Speller, 86 N.  C., 697), which it has done in  section 1005 of the Code. 

The offense of carrying a concealed weapon about one's person and off 
his bwn premises consists in the guilty intent to carry i t  concealed and 
not upon the intcnt to use i t ;  and the possession of the weapon raises the 
presumption of guilt, which presumption may be rebutted by the defend- 
ant. 8. v. Dixon, 114 N. C., 850, where the decisions are collected; S. v. 
Pigford, 117 N. C., 748; S. v. Hinnant, 120 N. C., 572. 

S. v. Lilly, 116 N. C., 1049, was much like the present. The proof was 
that the pistol was under the defendant's overcoat, and there was evidence 
that the pistol could be seen. I t  was held that it was a matter for the 
jury and not for the judge to determine whether the evidence was suf- 
ficient to rebut the presumption of concealment raised by the statute, and 
whether or not the weapon was in  fact concealed. 

I n  the present case there was evidence that the defendant had on no 
overcoat; that he put his pistol in the left-hand upper outside coat 
pocket; that i t  was 10 to 11 inches long; that 2 inches of the breech and 
the handle of the pistol was showing and the balance of the pistol was in 

413 



I N  THE SUPREME COURT. [I21 

the pocket. When the pistol was handed to the defendant to go on a 
journey, he said he did not intend to conceal it. 

His  Honor told the jury that, "If any part of the pistol was concealed, 
i t  is an indictable offense, and if the jury believe beyond a reasonable 

doubt that any part of i t  was concealed-that is, could not be seen 
(558) from the outside-they should find the defendant guilty." This 

was error. 
Carrying concealed weapons is a grievous evil and a constant menace 

to the good order and peace of society. I t  is cruel to the other party, 
who, when he engages i n  an altercation, is ignorant of the deadly force 
he encounters, and hence the concealment is the gist of the offense. I t  
shows a deliberate purpose on the part of the offender to take his ad- 
versary at  a deadly disadvantage. 

Whether the weapon is concealed from the public, and whether the 
defendant has rebutted the presumption of guilt raised by the statute 
when possession is shown, are questions of fact solely for the jury, under 
proper instructions from the court. I f  the weapon is partly exposed to 
public view, i t  would be difficult and unreasonable to say, as a legal con- 
clusion, that i t  was concealed. 

New trial. 

Cited: S. v. Brown, 125 N. C., 705; S. v. Neely, 131 N. C., 829; S. v. 
Boone, 132 N.  C., 1110; S. v. Simmons, 143 N.  C., 616. 

STATE v. S. P. SATTERFIELD. 

Indictment for Oficial Negligence-Oficers-C~iminal Negligence- 
Evidence-%aZ. 

1. Whether the evidence in the trial of an jndictment was such as justified 
the jury in proceeding to a verdict-such evidence as would reasonably 
satisfy an impartial mind-is a preliminary question for this Court on 
appeal. 

2. In the trial of an indictment against the defendant, who was principal 
Clerk of the House of Representatives of the General Assembly of 1895, 
for negligently permitting a bill which had not been passed to be delivered 
to the enrolling clerk to be enrolled, it appeared that on the day the 
General Assembly was about to adjourn there were 361 bills signed by 
the Speaker, including the one in question; that defendant was the cus- 
todian of the bills and kept them-in his office, but had to leave his office 
frequently; that he had four or five assistant clerks, and that members 
of the General Assembly and other persons had access to his office; that 
the bill in question was tabled and so marked on the back and was seen 
in the hands of the defendant after being marked, and that the copyist 



N. C.] SEPTEMBER TERM, 1897. 

who enrolled the bill did not receive it from the defendant and did not 
notice its endorsement and that defendant did not speak to her concerning 
the bill. Subsequently the bill was sent to the Secretary of State's office, 
with the signature of the speakers, and appeared upon the statute books. 
Held, that the evidence was not sufficient to warrant a verdict of guilty. 
(Mo!ntgomerg, J., dissents arguendo, in which CZar76, J., joins.) 

INDICTMENT for negligence in  the discharge of the duties of the (559) 
office of Principal Clerk of the House of Representatives of the 
General Assembly of North Carolina, tried before McIver ,  J., and a 
jury, a t  January Term, 1896, of WAKE. 

There was a verdict of guilty, and defendant moved to set aside the 
verdict as against the testimony for a new trial, etc. The motion was 
refused, and defendant was adjudged to pay a fine of $250 and the costs, 
and appealed. 

T. P. Devereux for the  State .  
. J .  C. L. H a r r i s  for defendant .  

FAIRCLOTH, C. J. The defendant is indicted, as Principal Clerk of 
the House of Representatives of the General Assembly, for causing and 
permitting to be delivered to the Enrolling Clerk a certain pretended 
act of Assembly for enrollment. The Assembly was about to adjourn, 
and cm 13 March, 1895, 361 bills were signed by the Speaker, including 
this bill, No. 1018. The defendant was custodian of all bills and kept 
them in his office, not far  from the Speaker's desk, and he had to leave 
his office frequently and attend to his duties in front of the Speahr .  I t  
appeared also that the defendant necessarily had four or five assistant 
clerks, and that the members and other persons had access to the office; 
that on that day there was much crowd and confusion. I t  appears 
that the bill was tabled on the preceding evening, and so marked (560) 
on the back of i t ;  and one witness testified that said bill and 
others, after the stamp, "Tabled," was on it, were seen in the hands of 
the defendant. On the same day a lady copyist for the Enrolling Clerk 
copied said bill and returned i t  to her principal. She testified that the 
defendant did not give her the bill and never spoke to her about it, and 
that she did not notice the back of the bill. The bill was soon afterwards 
found on the statute book. 

We have referred to this much of the evidence merely to show the 
situation, and the strongest aspect of i t  for the State. One witness testi- 
fied that one of the assistant clerks had charge of all bills after they were 
"sorted" and placed in pigeon-holes i n  the desk of the office; that said 
assistant had the key to this desk where all bills were kept, and that he 
had custody of the bills. The defendant testified that he had no knowl- 

- edge or information how the Enrolling Clerk came in  possession of said 
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bill. There were ten or twelve witnesses examined, and we hare care- 
fully read the whole evidence, and we are of opinion that the defendant's 
motion in arrest ought to h a ~ e  been granted. 

The duty of drawing the line between a scintilla and evidence fit for 
the jury is sqmetimes difficult and delicate, but it is important, and the 
court must assume the responsibility. I t  is a preliminary question for 
the court, who must find, not that there is absolutely no eridence, but 
that the evidence is such as would justify the jury in proceeding to a 
verdict-such evidence as will reasonably satisfy an impartial mind. 
Comrs. v. Clark, 94 U .  S., 278; Wittkowsky v. JVasson, 71 N. C., 451; 
Young v. R. R., 116 N. C., 932; S. c. Chancy, 110 N.  C., 507. 

Error. 

MONTC*OM\IERY, J., dissenting: The defendant undertakes to defend 
himself by urging that as great a number as 361 bills were signed 

(561) by the Speaker on the day when this one was signed; that there . 
was a great rush and mighty confusion in the House that day; 

that he was frequently away from his office, in the discharge of his duties, 
and that his assistant clerks, five or six in number, were not of his own 
choosing, but appointed for him by the House. But all of these things 
combined could not relieve him from the obligation of exercising reason- 
able care in performing his duty in connection with this particular bill. 
Indeed, they should have made him more careful. I f  there had been a 
thousand bills instead of 361, and the House had been a bedlam and the 
number of his clerks twice as great as they were, he could easily enough 
hal-e taken this one bill out of the batch, after his attention was called to 
it, and called to it as a bill that had been tabled, and have placed i t  
where it could not have been enrolled. Although others of his duties 
might have been impossible of performance on that day, owing to the 
matters he mentions, yet there could have been no excuse for a failure to 
make an effort to p r e ~ e n t  this tabled bill from being enrolled after his 
attention had been called to it. 

The indictment contained two counts, the first one charging that he 
permitted the enrollment negligently, and the second, that he did it or 
had it done knowingly, willfully and corruptly. He  was convicted on the 
first count. The only question necessary to be decided is whether there 
was any sufficient eaidence to be submitted to the jury on the question of 
negligence. I do not see how it admits of a doubt that there was such 
evidence. The following is the euidence: The bill (House bill 1018) 
had on its back, with others, this indorsement, "Tabled, 12 March, 1895,'7 
and in fact it had been tabled on that day. The journal of the Home 
showed no entry that the bill had been tabled. Books were kept by the 
defendant, as Principal Clerk of the House, in which were kept receipts 

416 



N. C.] SEPTEMBER TERM, 1897. 

of the Enrolling Clerk for all bills received by him from the Prin- (562) 
cipal Clerk. This bill (1018), as appeared from these books, 
was not receipted for, either by title or number. R. L. Smith, a member 
of the House of that session, introduced the bill. Smith, for the State, 
testified that he requested the Speaker to place the bill before the House; 
that such course was taken, and that the bill was tabled on 11 March. 
The witness further testified that on the next day, 12 March, he saw the 
defendant in  the possession of the tabled bill. The following is the exact 
testimony of the witness Smith on that point.: "The next day, 12 March, 
I met Satterfield, Chief Clerk, just a t  the left of the Speaker's chair, 
and he said he had one of my bills. I asked h im  to let me see it and what 
he was going to do wi th  i t .  He showed me the bill; he said he was going 
to give it to the Enrolling Clerk. I told him it was tabled last night. H e  
said he would go back and see about i t .  He turned back towards the desk 
of the Principal Clerk, which is in front of the Speaker's chair. Since 
then, the asked me where it was I met him. I told him, and he admitted 
it." The defendant, after having been seen in the possession of the bill, 
as described in the testimony of the witness Smith on his way to the 
Enrolling Clerk's office, and after he had been cautioned about it, when 
he came upon the stand as a witness for himself, did not give out one 
word as to what he did with the bill after that time, or as to whether he 
took any precautions to have it put in  the possession of Mr. Lillington, 
the assistant clerk, whose duty i t  was to place the bills into proper apart- 
ments in a desk which he kept for that purpose, and which desk Lilling- 
ton kept locked, keeping the key himself. By the testimony, Lillington 
was the custodian of the bills, such as had been passed and such as had 
been tabled, and the bill was never placed in his possession, as far  
as the evidence discloses. The defendant, i t  is true, contradicted (563) 
the witness Smith as to the nature of the conversation which they 
had when Smith discovered him going to the Enrolling Clerk's office to 
have the tabled bill enrolled. The defendant was aware of the impor- 
tance of that testimony. There was a conflict, but both sides of i t  was a 
matter for the considerati-on of the jury. 

The evidence, including the defendant's own testimony, tended strongly 
to show that he did not use one particle of care to prevent the enrollment 
of this tabled bill. 

I think the verdict of the jury and the judgment of the court below 
ought to stand, for the verdict was justified by the evidence, and the 
judgment according to the law. 

CLARK, J. I concur in  the dissenting opinion. 

Cited: Lewis v. 8. 8. Co., 132 N.  C., 911; Crenshaw v. R. R., 144 
N. C., 321. 
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STATE v. GROVES. 

Indictment for Xurder-Trial-Evidence-Charge of Judge-Array 
of Facts-Waiver. 

1. Inasmuch as the statute (section 413 of the Code) requires that the trial 
judge "shall state in plain and correct manner the evidence given in the 
case and declare and explain the law arising thereon," a charge to the 
jury in the trial of an indictment for murder, where the evidence of guilt 
is conflicting, is insufficient which only defines the different degrees of 
murder and contains no array of the facts or instruction as to the law 
applicable to such facts as the jury may find to be true from the evidence. 

2. Where a defendant on trial for a capital offense pleads "not guilty," his 
consent that the judge need not read over his notes of the testimony is 
not a waiver of his right to have the law applied to the facts in his case 
as the law requires shall be done. 

(564) INDICTMEKT for murder, tried before Adams, J., and a jury, at  
March Term, 1897, of WAKE. 

The defendant was con~icted of murder in the second degree, and ap- 
pealed, assigning error in the instructions to the jury. 

The charge of his Honor was as follows: "The State is requi'red to 
satisfy you beyond a reasonable doubt of the guilt of the prisoner. The 
prisoner is not required to show his innocence. The law presumes every 
person charged with crime to be innocent, and if the State has so satisfied 
you, then your next inquiry is as to what degree of crime has been conl- 
mitted, whether murder in the first degree, murder in the second degree, 
or manslaughter. You are instructed that, under our statute, the pris- 
oner cannot be found guilty of murder in the first degree unless you are 
satisfied from the evidence, beyond a reasonable doubt, not only that he 
is guilty of feloniously killing the deceased, but i t  must further appear 
from the evidence, beyond a reasonable doubt, that such killing was done 
willfully, deliberately and with premeditation-that is, that i t  was done 
intentionally and with prior deliberation; and unless all these appear 
from the evidence, beyond a reasonable doubt, the jury cannot find mur- 
der in  the first degree. While the law requires, in  order to constitute 
murder in  the first degree, that the killing shall be willful and premedi- 
tated, still i t  does not require that the willful intent premeditated or 
deliberated shall exist for any length of time before the crime is com- 
mitted. I t  is sufficient if there was a design and determination to kill, 
distinctly formed in the mind at any moment before or at  the time the 
pistol shot was fired. And in  this case, if you believe from the evidence, 
beyond a reasonable doubt, that the prisoner feloniously shot and killed 
deceased, as charged in the indictment, and that, before or at  the time 
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the pistol was fired, the prisoner had formed in his mind the willful, 
deliberate and premeditated purpose and design to take the life of the 
deceased, and that the pistol was shot in furtherance of that de- 
sign and purpose, and death ensued from the effect of said shot, (565) 
that he would be guilty of murder in the first degree. To consti- 
tute murder in the first degree, there must have been an unlawful killing, 
done purposely and with premeditation and malice. If a person has 
actually formed the purpose maliciously to kill, and has deliberated and 
premeditated upon i t  before he performed the act, and then performs it, 
he is guilty of murder in the first degree, however short the time may 
have been between the purpose and its execution. I t  is not time which 
constitutes the distinction between murder in the first degree and murder 
in the second degree. Deliberation and premeditation are essential in 
order to constitute murder in the first degree, it matters not how short 
the time, if the party has turned it over in his mind and weighed and 
deliberated upon it. Murder in the second degree is the feloniously kill- 
ing of a person with malice aforethought, but without deliberation and 
premeditation. Manslaughter is any unlawful killing without malice 
aforethought, as when one kills another in a fight arising in a sudden 
quarrel in the heat of passion. Defendant admits that he shot the de- 
ceased. That being so, malice is presumed from the use of the deadly 
weapon; and if you believe that the prisoner shot the deceased as he 
says he did, and deceased died from the effect of the wound caused by 
said pistol shot, and that he premeditated and deliberated by turning the 
matter over in his mind before the fatal shot was fired, then you should 
find him guilty of murder in the first degree, unless you find he shot in 
self-defense. If you find that the prisoner had not deliberated and pre- 
meditated-that is, thought of the killing beforehand-and had not 
formed a specific intent to kill the deceased before he shot, then you 
should find him guilty of murder in the second degree, unless the defend- 
ant has satisfied you that he acted from the impulse of heat and passion, 
or that he shot in self-defense. But if you should find that de- 
fendant acted from the impulse of heat and passion, and that the (566) 
deceased and defendant were quarreling with each other, and de- 
fendant shot from impulse and passion, and deceased died from the effect 
of said wound made by the pistol shot, then you should find him guilty 
of manslaughter, unless you are satisfied the prisoner shot in self-defense. 
The fact that deceased may have cursed or insulted the defendant did not 
give the defendant a right to shoot deceased; and if the prisoner shot 
deceased for the purpose of resenting an insult, and death resulted from 
said shot, the prisoner would, at least, be guilty of manslaughter, unless 
you find he shot in self-defense. The plea of self-defense being relied on, 
i t  is incumbent on the defendant to show to your satisfaction that he 
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acted in his necessary self-defense. The burden in this respect is on the 
prisoner. 9 person has a right to defend himself from death or serious 
bodily harm when attacked, but in that case has no right to use more 
force than is necessary in his protection; but if an attack on a person is 
not of such violence as to threaten serious bodily harm, his resistance 
must stop short of injury to life or limb. When a person is assailed by 
another, and from the nature of the attack, viewed in  the light of the 
assailant's known character for violence, and if the party assailed has 
reasonable ground to believe, and does believe, that the assailant intends 
presently to take his life or to do him some great bodily harm, he will 
be justified in  killing his assailant, provided he has not previously 
brought on the assault, and provided the circumstances are such that the 
extreme measure would seem to the comprehension of a reasonable man 
necessary in his situation to prevent the threatened injury-not the bare 
belief on the part of the accused that he was in  danger of death or great' 
bodily harm a t  the time he resorted to the force which will excuse or 

justify him, but he must show to your satisfaction that he had 
( 5 6 7 )  reasonable grounds for such apprehension; at  least, he must raise 

a reasonable doubt in  your minds as to whether he had not such 
reasonable grounds. I t  is for the jury, and not the prisoner, to judge of 
the reasonable grounds of apprehension." 

At torney  General Walser  for the  State .  
Jones & B o y k i n  and J .  C.  L. Harr i s  for defendant.  

FAIRCLOTH, C. J. The defendant was indicted for murder, was con- 
victed of murder in the second degree, and appealed, assigning several 
exceptions in  apt time. We are required to order a new trial on one 
exception, and that renders i t  unnecessary to consider the other excep- 
tions. That exception was to his Honor's charge to the jury. Several 
witnesses were examined as to the facts and to character. There was 
conflicting evidence as to the circumstances, the place, the manner of the 
killing, and the mutual provocations. His Honor told the jury what 
constituted murder, murder in the second degree, manslaughter, and self- 
defense, in general terms ; and without committing ourselves to his defi- 
nitions, in  several respects we find the charge defective. I t  fails to state 
the contentions of the parties, and fails to tell the jury, if they find the 
facts according to either of the contentions, what the law is, applicable 
thereto. There is no array of the fact or facts which the evidence tends 
to prove, if believed by the jury, and the jury is left to apply the law to 
the facts as they may find them, without any aid from the court. The 
charge deals in general expressions, in technical language, without any 
array of facts or different parts of the evidence, and i t  is hardly possible 
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for the jury to apply such language to the facts without assistance from 
the court. The law does not leave them in such helpless condition. The 
law requires that the judge "shall state in plain and correct man- 
ner the evidence given in the case, and declare and explain the law (568) 
arisifig thereon" (Code, sec. 413)) and the defendant's exception is 
that he failed to do so, and that he failed to state the issues arising out 
of the evidence, upon which they were compelled to pass; also that he 
failed to instruct them as to the law applicable to sucl? facts as they 
might find to be true from the evidence. 

I n  S. v. Bunlop, 65 N. C., 288, i t  was held that when a prayer for 
instruction assumes facts to be in proof, and in the opinion of the judge 
there is no evidence tending to prove them, he ought to say so and dis- 
embarrass the jury of the assumes facts and of how the law predicated 
thereon. But if there be evidence tending to prove the assumed facts, 
the judge should tell the jury distinctly what the law is, if they find the 
assumed state of facts to be true, and so as to every such state of facts 
arising out of the different aspects of the evidence. 

The subject is so thoroughly discussed in  the above case and i n  S. v. 
Jones, 87 N. C., 547, a similar case, that we deem i t  useless to cite other 
authorities or to make further comment. I t  was agreed that his Honor 
"need not read over his notes of the testimony," and he did not do so. 
This does not change the matter. His  Honor was not required to read 
over the details of the evidence, nor to repeat i t  in detail to the jury, but 
he must direct their attention to the principal questions they have to try, 
and give them the law bearing thereon. 

A defendant may plead guilty if he likes, and waive many formalities 
in  the course of the trial, but when he has plead "not guilty" in  a capital 
case and is in the hands of the jury and court, his consent that the judge 
need not read over his notes cannot be taken as a waiver of his right to 
have the law applied to the facts in his case, as the law requires shall 
be done. The case goes back for trial de novo for the offense 
charged in  the bill of indictment. S .  v. Craine, 120 N. C., 601. (569) 

New trial. 

'Cited: Eerr v. Sanders, 122 N. C., 638; S.  v. Freeman, ib., 1016; S .  v. 
Matthews, 142 N. C., 622. 
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STATE v. S. BRYANT. 

Indictment for Failure to Pay  Taxes-Taxes, W h e n  Payable. 

Under section 35, ch. 169 (Tax Machinery Act), Laws 1897, the tax payer 
may pay his taxes at any time before the last day of November without 
incurring any penalty or punishment, but under section 36 the sheriff, 
whenever justified reasonably by the facts in the case, may levy and 
collect by distress at any time after the first day of November. 

INDICTMENT for failure to pay taxes, tried before Robinson, J., and a 
jury, at  Fall Term, 1897, of JOHNSTON. 

The jury rendered the following special verdict: 
"That defendant is a resident of this county; that on 16 November, 

1897, the defendant was liable for a poll tax in the sum of $2 and a 
property tax in the sum of 91. cents, and that he failed to pay the same. 
If,  therefore, the court shall adjudge the defendant guilty upon this 
finding of facts, then the jury so find for their verdict; and if the court 
shall thereupon adjudge the defendant not guilty, then the jury so find." 

The court thereupon adjudged the defendant not guilty, whereupon 
the Solicitor for the State appealed. 

Attorney General Walser for the State. 
N o  counsel contra. 

FAIRCLOTH, C. J. The indictment is for failing to pay taxes, and was 
found to be a true bill at a term of court held 16 November 1897. 

(570) By agreement of counsel for the State and the defendant, the jury 
returned the following special verdict: "That on 16 November, 

1897, the defendant was liable for a poll tax in the sum of $2 and a 
property tax in the sum of 91 cents, and that he failed to pay the same." 
His Honor, upon these facts, held that the defendant was not guilty, and 
the Solicitor for the State appealed. 

The Revenue Act of 1897 (chapter 168, section 52) requires the sheriff 
of each county to inquire and report to the judge, at each term of the 
criminal court held in the county following the time when the taxes 
should have been paid, as to whether they have been paid, and to make 
out a list of delinquents, and the judge is required to submit the list to 
the solicitor for prosecution in the manner provided in the next section. 
Section 53 declares that persons liable for taxes provided for in this act 
and the Machinery Act, and failing to pay the same as provided by law, 
shall be guilty of a misdemeanor. The Machinery Act of 1397 (chapter 
169, section 35) declares that "A11 taxes shall be due on the first Monday 
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in September in each year." Section 36 declares that "The sheriff or his 
deputy or tax collector shall attend at the courthouse or his office in the 
county town during the months of September and November for the 
purpose of receiving taxes. He shall also in like manner attend at least 
one day during the month of October at some one or more places in each 
township, of which fifteen days' notice shall be given by advertisement, 
etc. : Provided, that nothing in this section shall be construed to prevent 
the collecting officer from-levying and selling after the first day  of 
November, but he shall not sell before that day." 

The amount of tax subject to the Constitution, time when due, when 
collectible, and the procedure, are matters regulated by the Legislature, 
usually every two years, for raising revenue for the State. Dif- 
ferent sections of these revenue acts are frequently and appar- (571) 
ently in conflict with each-other, and are sometimes found to be 
so. When these apparent conflicts can be reconciled, consistent with the 
language and intent of the Legislature, we think such construction should 
be given to such legislation. I n  the present case it is clear that taxes are 
due 1 September, and the collector shall attend the precincts until the 
last of November to receive taxes, and he may levy and collect after 
1 November. 

We think the taxpayer may pay his taxes at any time before the last 
of November, at least, without incurring any penalty or punishment, and 
that 'the sheriffs, under the proviso in section 36, may levy and collect 
whenever justified reasonably by the facts in the case; for instance, if 
the taxpayer should attempt to remove to distant parts, or attempt to 
secrete or remove his property and thus evade payment. I n  such cases 
i t  is reasonable that the tax collector should have authority to collect at 
any time after 1 November. True, the taxpayer may pay at any time 
before or after the day on which he is required to do so, but if he is not 
allowed until the last day of November there is no reason why the tax 
collector should attend at the precincts and be required to do so until 
that day. The law requires payment of taxes, but we do not see that the 
Legislature intended to adopt any harsh rule. I n  passing revenue laws 
the Legislature takes notice of the habits of the people and of the season 
in which they can pay without sacrifices. 

I n  the present case it does not appear that the defendant has refused 
to pay, or that the collector has yet demanded payment, nor that the tax 
is in danger of being lost. We must therefore sustain the conclusion of 
his Honor. 

Affirmed. 
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(572)  
STATE v. PETER CAMERON. 

Practice-Appeal-Criminal Cases-Statement of Case on Appeal- 
Solicitor for the State-Counsel for Prosecution. 

1. Appeals in criminal cases are regulated by t h e  same rules as govern those 
in civil cases and must be begun and perfected,according to the require- 
ments of law on that subject. 

2. The statement of case on appeal in a criminal case must be submitted to 
the State Solicitor for the district where the case is tried for acceptance 
or objection. 

3. Counsel for private prosecutor, who aids the solicitor in the trial of a 
criminal case, has no authority to accept a statement of case on appeal. 

4. Where the State's solicitor is not present at the trial of a criminal prose- 
cution, the case on appeal may be served on the attorney who represents 
him officially, with the sanction and approval of the court, and, in such 
case, the appointment of such representative must be made a matter of 
record and appear in the transcript of the record on appeal. 

INDICTMENT tried before McIver, J., and a jury, at  Fall  Term, 1896, 
of -CHATHAM. 

The defendant was convicted, and appealed. 

Attorney General Waber  for the State. 
Murchison & Culvert for defendant. 

MONTGOMERY, J. Appeals are allowed from the Superior Courts to 
the Supreme Court in all cases where final judgment is pronounced, but 
they must be begun and perfected according to the requirements of the 
law on that subject. The law which regulates the matter of appeals is 
the same in  both civil and criminal cases. As a first step, the appellant, 
within the time allowed, must make out a statement of the case on appeal 

and tender the same to the respondent. I n  criminal appeals the 
( 573 )  respondent is the State, represented by the solicitor of the district 

in which the case is tried. I n  the matter before us we find, upon 
examination of the statement of the case on appeal, that i t  was neither 
submitted to the solicitor and accepted by him, nor made out by the 
judge as upon objection made by the solicitor to the case of the appel- 
lant. Tlie case was prepared by the attorney of the appellant and 
accepted by the attorney who appeared on the trial for the prosecutrix 
and who subscribed himself as the representative of the solicitor. After 
a thorough consideration, we are of the opinion that the attorney who 
undertook for the State to accept the case of the appellant had no 
authority, that we can see, to do so. The solicitor represents the State 
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i n  criminal prosecutions, and the statement of cases on appeal in  such 
cases should be submitted to him for acceptance or objection. I f  that 
officer should not be present during the trial, then the case on appeal 
should be submitted to the attorney who represents the solicitor and who 
is prosecuting for the State with the sanction and approval of the court, 
and the appointment by the solicitor of his representative must be made 
a matter of record and appear in the transcript to this Court, that we 
may see and know that in a matter of such importance the State i s  rep- 
resented by the solicitor or by an attorney who has been appointed by 
him and authorized by the court to perform the duties of the solicitor. An 
attorney who simply appears for a private prosecutor only aids the State 
in  the trial, but does not represent the State ili the sense of one of its 
sworn officers. 

This matter is remanded to the Court below, with instructions to the 
clerk thereof .to notify, a t  once, the appellant and his attorney of the 
opinion of this Court, to the end that he may, if he so desires, tender a 
statement of the case on appeal to the Solicitor of the Fifth Judicial 
District; the tender of the case to be made to the solicitor within 
thirty days after notification to the defendant and his counsel. (574) 

Remanded. 

Cited: S. v. Clzafin, 125 N. c., 665; S. v. ConZy, 130 N. C., 684; S. v. 
Clenny, 133 N. C., 662; S. v. Marsh, 134 N. C., 190, 193; S. v. Lewis, 
145 N. C., 585; S.  v. Stevens, 152 N. C., 841. 

STATE r. LOCKETT DANIEL. 

Indictment for Burning Stable-Arson-Indictment, Sufficiency of- 
Possession of Building. 

1. In an indictment under sections 985 (6) of the Code directed against setting 
fire to certain kinds of buildings, 'khether such buildings shall then be in 
possession of the offender or in the possession of any other person," it is 
not necessary to allege that the burned building was "in possession of" 
some person named. 

2. This Court renders judgment upon an inspection of the whole record, and 
must, therefore, be satisfied of the sufficiency of such record. (Section 957 
of the Code.) 

3. The attention of clerks of the Superior Court is called to the necessity of 
observing the legal requirements in respect to making up transcripts of 
record on appeal in criminal cases so as to show the organization of the 
court; that it was held a t  the time and place specified by law; that a 
grand jury was drawn, sworn and charged, and presented the indictment 
set forth in the transcript. 
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INDICTMENT under section 985 (6) (as amended by chapter 42, Laws 
1885) for burning a stable, tried before Allen, J., and a jury, at Spring 
Term, 1897, of GRANVILLE. 

The indictment was as follows : "The jurors-for the State, upon their 
oaths, present that Lockett Daniel, late of the County of Granville, on 
5 April, 1891, with force and arms, at and in the county aforesaid, a 

certain building, to-wit, a stable, then and there situate, the prop- 
(575) erty of Elizabeth F. Satterwhite and others, wantonly, willfully 

and feloniously did set fire to and burn, against the form of the 
statute in such case made and provided, and against the peace and dig- 

I nity of the State." The. jury found the defendant guilty, and he moved 
in arrest of judgment, on the ground that the indictment contained no 
criminal charge against him. The motion was denied. I t  was ordered 
and adjudged that defendant be confined in the penitentiary for seven 
years, from which judgment defendant appealed. 

Attorney General Walser and Fuller & Biggs for the State. 
Edwards & Royster for defendant. 

CLARK, J. The transcript on appeal was defective. I t  did not show 
the organization of the court, nor that it was held at the courthouse, nor 
at the time and place specified by law, nor that a grand jury was drawn, 
sworn and charged, and that they presented the indictment which is set 
forth in the transcript. The attention of the clerks of the Superior 
Courts is again called to the legal requirements in this respect, as stated 
in 8. v. Butts ,  9 1  N. C., 524, and especially to what is said on page 526. 
The court here refused to grant the motion to dismiss the appeal on that 
ground in a criminal case raising a serious question, though it has 
allowed the motion in felonies (8. v. May, 118 N. C., 1204)) as well as 
in misdemeanors (8. v. Watson, 104 N. C., 735). The appellant, how- 
ever, as well as the clerk, has been derelict in not sending up a proper 
transcript; and the court would not permit the appellant a continuance 
of the cause for his own neglect, but sent down ex mero motu an instanter 
certiorari to cure the defects in the transcript of the record. The court 

here renders judgment "upon inspection of the whole record" 
(576) (Code, sec. 957)) and must see to its sufficiency. This is by no 

means the first defective record that has been sent up by this par- 
ticular clerk, nor is this the first certiorari that has been sent down to 
correct his shortcomings. By this time he should be more conversant 
with his duties. 

The prisoner is indicted for setting fire to a stable in Granville County, 
then and there situate, etc., ('the property of Elizabeth F. Satterwhite 
and others." He moved in arrest of judgment, because it was not 
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charged, instead, that the stable was "in possession of" some person 
named. The offense is set out in Code, sec. 985(6), which has been 
amended by Laws 1885, ch. 42, and it is not made a requisite thereby 
that the building set fire to shall be either "the property of" or "in pos- 
session of" any one. The constituent element of the offense is "the will- 
ful and wanton" setting fire to any building of the kind therein named. 
The allegation of its being'lthe property of" A. is for purposes of identi- 
fication only (10 Am. & Eng. Enc. Law, 595)) to give the prisoner suf- 
ficient notice to prepare his defense and enable him to plead former con- - - 
viction or former acquittal to a second indictment for the same offense. 
An allegation that the stable was "in possession of" A. would have been 
sufficient, or so might other apt words sufficient for identification of the 
building charged to have been set fire to. I n  statutory offenses for burn- 
ing, the property may be described as "belonging to," "the property of," 
'(owned by," "in possession of," or simply "of," a person named. 1 Mc- 
Clain Cr. Law, see. 529. Hence, when the building is described in the 
indictment as "the property of" A., proof of possession is held sufficient 
evidence of ownership, for the "title of the property is not in issue." 
S. v. Jaylzes, 78 N. C., 504; S. v. Gailor, 71 N.  C., 88; S. v. Thompson, 
97 N. C., 496. And, for like reasons, when the building is charged as 
being "in possession of" A., the possession is not in issue. I n  
Woodford v. People, 62 N. Y., 126, Church, C. J., says: "Counsel (577) 
argued that the allegation that the house was the property of or 
belonged to one person implied that i t  was in possession of another. I 
think the contrary presumption arises, and that, upon an allegation of 
ownership of a dwelling-house in an indictment for arson, the legal pre- 
sumption is that the person named is in possession of it, because the pos- 
sessor is the owner of it for this purpose." This section [Code, see. 
985 (6)] is copied from the English statute of 7 and 8 Geo. IT, ch. 30, 
and under that i t  was sufficient to allege the building simply '(of" A. 
[Archb. Cr. PI. (3d Am. Ed.), 262, and lxiv] ; and this is the bettel- 
practice, proof of either possession or property being sufficient identifi- 
cation. Though the allegation of either ownership or possession is not 
required by the statute, and if for the purpose of identification merely, 
yet it must of course be proved in the person alleged in the indictment; 
but proof of ownership in A. would, as Chief Justice Church says, be 
sufficient evidence of possession, when identification is sought by alleging 
the building as "in possession of" A., just as proof of possession by A. 
would be sufficient (under S. v. Thompson, X. v. Jaynes, and S. v. Gailor, 
supra) to sustain the allegation that the building is "the property of" A. 

The provision in the statute in question that it shall be an offense to 
set fire, wiIlfulIy and wantonly (as amended in 1885) to any of the 
buildings mentioned, "whether such buildings shall then be in possession 
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of the offender or in possession of any other person," is no part of the 
description of the offense, but has reference to evidential matters which 
shall not defeat the conviction of the offender, making it immaterial 
whether he or some one else was in  powession. Even i n  those cases i n  
which i t  is necessary to charge the property or possession, i t  can be laid 

i n  "A. and another," or in  "A. and others," as the case may be. 
(578) Code, sec. 1188. For  a stronger reasofi, this is admissible when, 

as here, allegation neither of possession nor ownership is required, 
and such allegation is only for certainty and identification. Indeed, 
objection on this ground was not insisted on. The motion in arrest of 
judgment was properly overruled. 

AfErmed. 

Cited: Norton v. McDevit, 122 N.  C., 755; S. 0. Marsh, 134 N. C., 
188;  8. v. Sprouse, 150 N. C., 861. 

STATE v. JANE BLACK. 

Indictment for Sellifig Liquor on Sunday-Spy, Testimony of- 
Instructions. 

1. Where, on the trial of an indictment for selling liquor on Sunday, a witness 
for the State testified that he went to the defendant's restaurant as a spy 
for the police officer and for the purpose of making a case against the 
defendant, it was not error to refuse an instruction that it would be un- 
safe to convict the defendant upon the unsupported testimony of such 
witness. 

2. In such case it was proper to charge the jury that if they believed the wit- 
ness was a spy they should scrutinize his testimony, and, after doing so, 
if they believed his testimony to be true, it made no difference as to what 
his motive was in going to defendant's restaurant or as to what his 
character was. 

INDICTMENT for selling liquor on Sunday, tried before Allen, J., and 
a jury, a t  May Term, 1897, of GUILFORD. 

The defendant was convicted, and appealed. 

Attorney General Waber for the State. 
John N. Staples for the defendant. 

MONTGOMERY, J. The indictment was for selling liquor on a Sunday. 
The defendant's counsel asked the court to instruct the jury that i t  would 
be unsafe to convict the defendant upon the unsupported testimony of 
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the witness Perry, who had testified that he went to the defend- (579) 
ant's restaurant as a spy and for the purpose of making a case 
against the defendant for the police officer. The court declined to give 
the instruction in the form requested, but told the jury that if they 
believed the witness was a spy they should scrutinize his testimony, and 
after ,doing so, if they were satisfied that his testimony was true, it made 
no difference as to what was his motive in going to the house of the - - 
defendant, or what his character was. 

We think there was no error in the refusal of his Honor to give the 
u 

charge in the form request.ed by the defendant; and, further, that the 
instruction which he did give was correct and was a sufficient caution to 
the jury as to the manner in which they should consider the testimony of 
the witness. S. v. Barber, 113 N. C., 711. 

No error. 

STATE v. ISAAC HAIRSTON AND NELLIE LEE. 

Indictment for Rape-Carnal Intercourse With Child Between Ten and 
Twelve Pears of Age-Trial-Evidence-Character .of Prosecutrix- 
Testimony, Admissibi1ity.of-Bible Entriei.as to Age. 

1. While a witness as to character may, of his own motion, say in what respect 
the character of the person asked about is good or bad, the party intro- 
ducing him can only interrogate him as to the general character of such 
person; hence, defendants charged with rape cannot prove by their wit- 
ness as to character of prosecutrix that such character was bad for virtue. 

2. On the trial of an indictment for rape and for carnally knowing and abusing 
a female child between 10 and 12 years of age, it was not error to refuse 
to permit a witness to state that prosecutrix had proposed to have sexual 
intercourse with him, when defendants did not propose to show that the 
witness had actually had intercourse with her. 

3. Where, on the trial of a criminal action, the defendant$ had, without the 
direction or sanction of the court, caused the jailer to bring a prisoner 
in the court room to testify, i t  was not error for the trial judge to order 
the witness to be sent back to jail after she had been examined for the 
defendants. 

4. In the trial of an indictment for carnally knowing and abusing a female 
child between 10 and 12 years of age, it was proper to allow her age to 
be shown by entries in a Bible. where the witness states that he knew the 
handwriting of the child's mother; that the Bible had belonged to the 
mother, and that the entries had been made by her, and that she had 
been dead seven years. 

5. I t  is not efror to refuse to give instructions to the jury that were not askeu 
for at  or before the close of the evidence. 
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6. A man and a woman are both guilty of abusing and carnally knowing a 
female child where both caused the child to become drunk and the man 
had intercourse with the child while being held by the woman. 

7. Where an indictment where defendants were tried under an indictment 
containing two counts, one for rape and the other for abusing and carnally 
knowing a female child, and were convicted of the lesser offense, they 
cannot complain that the trial judge stated to the jury that the punish- 
ment for rape was death by hanging and for the other offense imprison- 
ment in the penitentiary. 

(580) INDICTMENT containing two counts, one for rape and the other 
for abusing and carnally knowing a female child over 10 and 

under 14 years of age (chapter 295, Laws 1895)) tried before Allen, J., 
and a jury, at  Spring Term, 1897, of GUILFORD. 

The facts are stated in the opinion. 
The fourth exception, referred to in the opinion, was to the evidence 

of Dr. Schenck, who, for the purpose of showing penetration by the male 
defendant, and also to the fact that the prosecutrix was nnder 14 years 
of age, was allowed to testify that, uqon examination of the prosecutrix, 
he had found the private parts torn, and that there were no signs of 
womanly development or of arrival of the age of puberty, which, he 

stated, was usually between 13 and 15 years of age. 
(581) The sixth exception, referred to i n  the opinion, was to the 

refusal of his Honor to give instructions that were not asked for 
until after the State's solicitor had begun his concluding argument to 
the jury. 

The seventh exception was to the instruction that if the defendant 
made the prosecutrix drunk and the male defendant had sexual inter- 
course with her, aided by the female defendant, who forcibly held the 
prosecutrix, both would be guilty. 

The defendants were cqnvicted of the lesser offense charged in the 
indictment, and were sentenced to imprisonment in  the penitentiary, the 
male defendant for fifteen years and the female defendant for ten years. 
From this judgment the defendants appealed. 

Attorney General Walser for the Xtate. 
J o h n  N. Staples for defendants. 

FURCHES, J. The defendants were indicted under two counts-one 
f o r  rape, under section 1101, Code, and the other for the lesser offense of 
abusing and carnally knowing one Nellie Harris, a female child over 
10 years of age and under 14, under chapter 295, Laws 1895. The evi- 
dence of the State tended to prove that the defendant Hairston and the 
defendant Lee, acting in  concert, procured whiskey, got the prosecuting 
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witness into a room, gave her whiskey until she was drunk, and that the 
defendant Lee helped to hold the prosecutrix while the defendant Hairs- 
ton had sexual intercourse with her;  that the prosecutrix was over 10 
and under 14 years of age; that she was 12 years old. The defendants 
were convicted of the lesser offense, provided for in  chapter 295, Laws 
1895, and appealed, assigning the following errors: 

The defendant introduced one Estelle Thomas, who testified that she 
knew the general character of the prosecutrix, and that i t  was bad. 
The defendant then asked the witness what was the character of (582) 
the prosecutrix for virtue. Objected to by the State and excluded, 
and-the defendants excepted. This exception cannot be sustained, for - 

two reasons: A party introducing a witness as to character can only 
prove the general character of the person asked about. The witness, of 
his own motion, may say in  what respect i t  is good or bad. H e  may have 
to do this in  justice to himself-in other words, to tell the truth; as, for 
instance, the party spoken of had a general good character for some 
things and a general bad character for other things; the witness could 
not truthfully say i t  was bad nor that i t  was good, without qualification; 
or the opposite party may, on cross-examination, test the witness by ask- 
ing him as to what i t  is bad for, what i t  is good for, etc. 8. v. Laxton, 
76 N. C., 216; 8. v. Daniel, 87 N. C., 507. Neither is i t  stated what the 
defendant expected to prove. I t  may be supposed that they expected to 
prove it bad. But this Court should not be left to doubt and speculate 
as to what the defendants expected to Drove. 

Second exception: The defendants introduced a witness, Scott, and 
asked him if the prosecuting witness had not proposed to have sexual 
intercourse with him. This evidence was objected to by the State, and 
the court asked the counsel for the defendant if he expected to follow 
this question by showing that Scott had intercourse with the prosecutrix, 
to which he answered that he did not, and the court excluded this evi- 
dence. We see no error in  this ruling. 

Third exception : The defendants' counsel, without permission of the 
court, had ordered the jailer to bring one Emma Bass, a prisoner then 
in  the jail, to the courthouse, to be used as a witness; that after Emma 
had been examined by the defendants, the court ordered the jailer to take 
her back to jail. While we cannot approve of the course taken by de- 
fendants' counsel to get this witness out of jail, we do approve the 
order of the judge in  sending her back to jail. This exception (583) 
cannot be sustained. 

Fourth exception, as to Dr. Schenck's evidence, cannot be sustained. 
Nor can the fifth exception, as to the evidence of William Harper, as to 
her age, nor as to the Bible entries, as he swore that he knew the hand- 
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writing of Nellie's mother-that they were in her handwriting, and the 
mother had been dead seven years. This exception is orerruled. 

The sixth exception cannot be sustained. This has been so often de- 
cided by €his Bourt that it would seem to need no citations to sustain the 
action of the Court. S. v. Rowe, 98 N. C., 629 ; Grubbs c. Ins. Co., 108 
N.  C., 472. 

The seventh exception cannot be sustained, for the reason that it was 
a correct enunciation of the law, and for the further reason that the 
defendants have not been con~&ed of rape, to which this charge of the 
judge was applicable. 

The eighth exception is that the judge told the jury that the punish- 
ment for rape was death, and that for the lesser offense charged in the 
indictment i t  was fine or imprisonment in the penitentiary. We have at  
this term approved the ruling of Judge Starbuck in refusing, at the 
request of the jury, to give this instruction, and we do not wish to be 
understood as approving i t  in this case. But what grounds the defend- 
ants have to object to it, we are unable to see. I n  all probability, i t  saved 
them from the gallows. The judgment is 

Affirmed. 

Cited: Narcom v. Adams, 122 N .  C., 226; Craddock 9. Barnes, 142 
N.  C., 9 9 ;  S. v. Arnold, 146 N.  C., 603; S. v. Wilson, 158 K. C., 601; 
Edwards v. Price, 162 N. C., 245; S. v. Lane, 166 N.  C., 340; X. v .  Mel- 
ton, ib., 443. 

(584) 
STATE v. WILLIAM 'APPLE. 

Indictment for Assault and Battery-Trial-Evidence-Witnesses- 
Instructions-Cruel and Unusual Ptrnishment. 

1. Error in the admission of incompetent testimony is cured by its subsequent 
R-ithdrawal and a direction~to the jury that they must neither consider it 
nor give it any weight in making up their verdict. 

2. A party who elicits an unfavorable answer to a question on cross-examina- 
tion cannot object to such answer. 

3. An instruction to the jury on the trial of an indictment that they should 
scrutinize closely the testimony of the father and mother of defendant on 
account of the relationship, but that if their testimony mas believed it 
sliould have as much weight as that of other witnesses, mas proper. 

4. A sentence to two years' imprisonment and working on the roads is not 
"cruel and unusual" punishment for an unjustifiable and outrageous as- 
sault combined with robbery. 
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INDICTDIETST for assault, tried before Adams,  J., and a jury, at August 
Term, 1897, of GUILBORD. 

The defendant was convicted and sentenced to jail for two years, to be 
worked on the public roads of the county, and from this judgment the 
defendant appealed. 

At torney  General Walser  for the State .  
X o  counsel contra. 

FURCHES, J. Indictment for assault and battery. The evidence tended 
to show that the defendant and two others assaulted the prosecuting wit- 
ness while on his way home from Greensboro; that the prosecuting wit- 
ness was 77 years old, and was traveling in his wagon when he mas 
attacked by the defendant and the other two men; that they came out of 
the bushes on the side of the road and demanded his whiskey; that 
they beat him until he was unconscious, and when he came to con- (585) 
sciousness again a pint of mhiskey and $2.50 he had r h e n  they 
attacked him were gone; that he mas laid up for a month from the inju- 
ries he received from the defendant and those with him in making this 
assault. James Green, a witness for the State, mas asked if he had ever 
heard defendant make threats against the prosecuting witness, Holt. 
This evidence was objected to, but allowed, and defendant excepted, and 
the witness said he had. But i t  was afterwards withdrawn, and the court 
charged the jury that they must not consider it in making up their ver- 
dict. I f  this was error, i t  seems to us that i t  was cured by being with- 
drawn and by the charge of the court. 

The State introduced one Reese as a witness, who testified that he knew 
the general character of Mrs. Bugsby, a witness introduced by the de- 
fendant, and that i t  was bad. The defendant, on cross-examination, 
asked him what i t  mas bad for, and he answered that "she kept a bawdy- 
house." Defendant objected and excepted to this. 

We fail to see the force of this exception. I t  was his own evidence. I f  
the defendant goes fishing in  the State's waters he must take such fish as 
he catches. 

The father and mother of the defendant mere introduced as witnesses 
for him, and the court charged the jury that it was their duty to scruti- 
nize this testimony, as the witnesses were nearly related to the defendant, 
but they could not reject it on that account; and that, after thus scruti- 
nizing their testimony, if they believed they had sworn the truth, they 
should give i t  the same weight as if they were not related to the defend- 
ant. This ruling has been sustained so often by this Court that we hardly 
feel called upon to cite authority. X. v. Boon,  82 N. C., 637; S.  v. Hol-  
Zoway, 117 N.  C., 730; S .  v. Collins, 118 N.  C., 1203. 
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The defendant objects and excepts to the judgment of the court as 
being cruel and unusual, and therefore unconstitutional. Consti- 

(586) tution, Art. I, sec. 14. But it does not seem to us that two years' 
imprisonment, to be worked on the roads, for such an assault as 

this (accompanied with robbery), is cruel or unconstitutional. S. v. Pet- 
' 

tie, 80 N. C., 367; S. v. Miller, 94 N.  C., 904. It may be, as i t  appears 
to us from the evidence, that the defendant was guilty of a higher offense 
than that of assault and battery. 

Affirmed. 

Cited: S. v. Hamby, 126 N.  C., 1067; S. v. McDoweZZ, 129 N. C., 532; 
8. v. Fleming, 130 N. C., 689 ; S. v. Ellsworth, ib., 691 ; Moore v. Palmer, 
132 N. C., 977; S. v. Graham, 133 N. C., 653; Herndon v. R. R., 162 
N. C., 334. 

STATE v. E. L. wERSTER, R. B. WEBSTER AND DON BUCHANAN. 

Indictment for Forcible Trespass-Practice-"Broadside" E x c e p t i o ~ 7 s  
Trial-Title. 

1. A "broadside," or general, exception to the refusal of the trial judge "to 
give the instructions as asked, and for instructions given," will not be 
considered in this Court. 

2. As forcible trespass is essentially an offense against the possession of an- 
other, and does not depend upon the title, it is proper to exclude evidence 
of title in defendants on trial under an indictment for such offense. 

3. While to constitute forcible trespass the possessor must be present and for- 
bidding or objecting, it is not necessary that he should be present all the 
time. I t  is sufficient if he is present before the trespass is completed, 
which, if continued, becomes forcible after being forbidden, even if not 
so in its incipiency. 

4. Where, on the trial of an indictment for forcible trespass, it appeared that 
defendants went upon the prosecutor's premises and demanded certain. 
machinery in his possession, which was refused, and that next morning 
they began to take down the machinery in the prosecutor's absence, but 
about an hour afterward he came and ordered them to stop, whereupon 
one of them asssulted him, and they continued the work until stopped by 
an officer : Held,  that the trial judge properly left to the determination of 
the jury the question as to who was in possession, and instructed them 
that if defendants were in possession they should be acquitted ; otherwise 
they were guilty. 

(587) INDICTMENT for forcible trespass, tried before Allen, J., and a 
jury, a t  Spring Term, 1897, of CHATHAM. 
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The facts appear in the opinion. The defendants were convicted, and 
appealed. 

~ t t o r & e y  General Walser and Womack & Hayes for the State. 
Mhrchison & Calvert for defendants. 

DOUGLAS, J. This is a criminal action, charging the three defendants 
with forcible entry and trespass. There was a verdict of guilty as to two 
of the defendants, third defendant not having been taken. The convicted 
defendants appealed, assigning as error the exclusion of certain testimony 
tending to show title in  the defendants, and for the reyusal of the court 
"to give the instructions he asked, and for instructions given." We 
think that the defendants' prayers for instruction, which were not given 
by the court, were properly refused; and we cannot consider the "broad- 
side exception" to the charge as given. This principle is too well settled 
to need the citation of the long line of authorities, and it is sufficient to 
say that i t  was reaffirmed in three different cases a t  the last term of this 
Court in Hampton v. R. R., 120 N. C., 534; Burnett v. R. R., ib., 517; 
S. v. Moore, ib., 570. This rule becomes the more imperative, as we our- 
selves fail to see any substantial error in the charge. The entire evi- 
dence, taken as a whole, discloses every element of the offense for which 
the defendants were convicted. The testimony oflered by them as to the 
contract of April, 1896, if admitted, would have been of no avail, as 
forcible trespass is essentially an offense against the possession of another 
and does not depend upon the title. S. v. Bennett, 20 N.  C., 43; S .  v. 
McCauZess, 31 N.  C., 375; 8. v. Davis, 109 N. C., 809. The de- 
fendant, E. L. Webster, himself, testifiad that he and the prose- (588) 
cutor, Thomas, had some kind of a contract in April, 1896, for the 
purchase of the property ; that there was a dispute about the terms ; that 
they (defendants) went to see Thomas on 28 December, the day before 
the offense was committed, and offered to him the mortgage and balance 
due, according to their interpretation of the contract, which was refused; 
that Thomas refused to settle or do anything until he could see his law- 
yer;  that next morning they went over and began taking down the 
machinery, and were there about an hour, when Thomas came and ob- 
jected; and that after being forbidden they kept 'on until stopped by an 
officer. Thomas had testified that he had ordered the defendants to stop 
tearing down his property, and that the defendant, R. B. Webster, ran 
at  him with an iron wrench, about 12 or 14 inches long, and struck him; 
and this testimony was not contradicted by the defendants. 

Thomas appears to have been in possession of the property, even if he 
were not at  all times personally present at  the exact spot. S. v. Bryant, 
103 N. C., 436. 
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His refusal to give up the property on the preceding day was equiva- 
lent to forbidding the defendant to take it. S. v. McAdden, 71 N.  C., 
207. Admitting the peaceable entry of the defendants, their violent and 
unlawful conduct after being ordered to leave by the prosecutor makes 
them guilty of the offense. 6. v. Wilson, 94 N. C., 839; S. v. Talbot, 97 
N.  C., 494; S. v. Lawson, 98 N.  C., 759; S. v. Gray, 109 N.  C., 790. 

While to constitute forcible trespass the possessor must be present and 
forbidding and objecting, i t  is not necessary that he should be present all 
the time. It is sufficient if he is present before the trespass is completed, 
which, if continued, becomes forcible after being forbidden, even if not 
so in  its incipiendy. The defendants were three in  number; they took 
the property with a "strong hand," and one of them actually assaulted 

the prosecutor with what may have been a deadly weapon. S. v. 
(589) Lawson, supra; S. v. Davis, supra; S ,  v. Gray, supra; S. v. Wood- 

ward, 119 N.  C., 836. Their conduct not only strongly tended to 
a breach of the peace, but actually produced it. The court left the ques- 
tion as to who was in possession to the jury, and instructed them that if 
the defendants were in possession, they should be acquitted. As no error 
appears to us, the judgment is 

Affirmed. 

Cited: S. v. Robbins, 123 N. C., 138; S. v. Lawson, ib., 743;  Pierce v. 
R. R., 124 N. C., 99; S. v. Pulford, ib., 800; S.  v .  Conder, 126 N. C., 
988; S. v. Davenport, 156 N. C., 602; S. 11. Jolznson, 161 N.  C., 266; 
S. v. Jones, 170 N. C., 756. 

Indictment for Unlawful Opening Graves - Intent - Trial - Instruc- 
tions-Mayor and Commissioners-Oficinl Acts-Jurisdiction--Wis- 
take-Def ense. 

1. When an act forbidden by law is intentionally done, the intent to do the 
act is the criminal intent which imparts to it the character of an offense. 

2. Under section 1 of chapter 90, Laws 1885, providing that any person who 
shall, without due process of law or the consent of the next of kin of the 
deceased, open any grave for the purpose of removing anything interred 
therein, shall be guilty of a felony, the doing the forbidden act itself is 
conclusive as to the intent with which it was done. 

3. On the trial of several defendants charged with an offense, upon an intima- 
tion from the court as to the law and an indication from the counsel for 
the defendants that they would not arque the case to the jury except as to 
the guilt of two of them, the State's solicitor stated that he would consent 



N. C.] SEPTEMBER TERM, 1897 

to a verdict of not guilty as to such two defendants. The defendants' 
counsel, after consultation, then stated they would argue the case as to 
the others, whereupon the solicitor withdrew his proposition as to the 
verdict concerning the two defendants. Held,  that it was proper for the 
trial judge to refuse to direct the State's solicitor to enter a verdict of 
not guilty as to the two defendants. 

4. At a meeting of the board of commissioners of a town, at  which the mayor 
presided, a report of the cemetery committee was adopted recommending 
that, unless parties who had taken lots in the town cemetery and had 
not paid for them should pay the amount due within 60 days on notice, 
the bodies buried in such lots should be removed to the free part of such 
cemetery. Subsequently, in reply to a question of one of the commis- 
sioners as to the legal right to remove the bodies, the mayor said: "The 
way is open; go ahead and remove them." Held,  that the mayor was 
individually guilty of counseling, procuring and commanding an act within 
the meaning of section 977 of the Code, the committing of which afterward 
was a felony. 

5. In such case the act of the mayor and commissioners was outside of their 
official jurisdiction, and, hence, they were individually liable to indict- 
ment for commanding and procuring persons to commit a felony. 

6. In such case the mayor and commissioners, acting outside of their juris- 
diction, were bound to know the reqilirements of the statute, and could 
not be heard to say that they acted in good faith and were honestly 
mistaken in the scope of their official power. 

INDICTMENT against C. E. McLean, J. H. Heritage, J. C. Holt (590) 
and others, under section 977 of the Code, for counseling, procur- 
ing and commanding the removal of a body buried in  a cemetery, without 
due process of law and without the consent of the next of kin of the 
deceased, tried at  Spring Term, 1897, of ALAMANCE. 

The facts are stated in the opinion. The defendants' prayers for in- 
structions were as follows : 

"First. There is no evidence against Joseph C. Holt and J. H. Herit- 
age, and the jury will return a verdict of not guilty as to them. 

"Second. I f  the jury believe from the evidence that C. E. McLean was 
mayor of the town, that he did not vote for the order of removal, he 
would not be guilty, and they must so find; and the fact that he 
was acting as attorney of the town, and in  his capacity as attorney (591) 
advised the board of commissioners that in  his opinion they had 
the right to order the removal, would not make him guilty. 

"Third. It appearing from the evidence that the defendants were com- 
missioners of the town of Burlington, and that in  ordering the removal 
of the bodies they acted in their official capacity, and there being no evi- 
dence of any corruption in  this action, they cannot be convicted. 

"Fourth. The defendants being proven by the evidence in  this case to 
be the mayor and commissioners of the town of Burlington, and the acts 
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for which they are indicted having been proven to have been done by 
them in their official capacity, they cannot be indicted individually, and 
the jury should acquit. 

"Fifth. Upon the whole evidence in this case, the court instructs you 
that the statute under which this indictment is found does not apply to 
this case, and the jury should acquit. 

"Sixth. That if the jury believe defendants were acting in their official 
capacity when they advised and directed the removal of the remains from 
the grave and their reinterment in another part of the cemetery, and that 
they acted in good faith and were honestly mistaken in the scope and 
extent of their power in regard to the matter, and their mistake was in 
reason and such as reasonable men of ordinary intelligence might make, 
after consideration, then the defendants would not be guilty of the felony 
charged in the bill. 

"Seventh. That notwithstanding the defendants may have violated the 
letter of the law, yet if their acts do not come within its spirit and the 
mischief intended to be suppressed by it, then the defendants would not 
be guilty, and that the mischief intended to be suppressed by the statute 
is the desecration and robbery of the graves of the dead." 

The defendants (except Holt and Heritage) were convicted, and a,p- 
pealed. 

( 5 9 2 )  Attorney General Walser for the State. 
E. 8. Parker, J .  T.  Morehead, W .  H. Carroll, John G. Bynum, 

and T.  B. Womack for defendants. 

MONTGOMERY, J. The disturbing of graves, by chapter 90, Laws 1885, 
is made a felony, in the following words : 

"Section 1. That any person who shall, without due process of law or 
the consent of the surviving husband or wife, or the next of kin of the 
deceased, and of the person having control of such grave, open any grave 
for the purpose of taking therefrom any such dead body, or any part 
thereof, buried therein, or anything interred therewith, shall be deeded 
guilty of a felony, and upon conviction thereof shall be fined or impris- 

- oned, or both, at the discretion of the court." 
The defendants were indicted, under section 917 of the Code, for coun- 

seling, procuring and commanding certain named persons, all of them 
charged with acting without due process of law and without the consent 
of those persons whom the statute requires should be consulted and their 
consent procured, to open the grave of Nathaniel Small, for the purpose 
of taking therefrom his dead body, and to actually remove the body from 
the grave. The defendants Holt and Heritage were acquitted. At the 
time the offense was committed the defendant McLean was mayor of the 
town of Burlington, the defendant Gates was keeper of the town ceme- 
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tery, and the other defendants, Staley, Sellars, Hall, Pickett, Sutphin, 
and Hughes, were town commissioners. The defense set up by McLean 
was that he was the attorney a t  law of the town, and that the part he 
took in  the matter was simply as legal adviser to the board of commis- 
sioners. H e  admitted on the trial  that he advised the other defendants 
that they could lawfully remove the body. The other defendants (except 
Holt and Heritage) undertook to defend their action on the ground that, 
although they commanded, counseled and procured the opening of 
the grave and the removal of the body, their action was in the dis- (593) 
charge of their official duties and under due process of law and in  
good faith. The following facts were made clear on the trial and were 
undisputed: Small died in 1887 and was buried in  the Lutheran Ceme- 
tery in  the town of Burlington. Several years afterwards the town 
authorities, by consent of all persons interested, at  the expense of the 
town, removed the bodies which had been buried in the Lutheran Ceme- 
tery to Pine Hill, the town cemetery. The body of Small was among 
the number removed, and it was reinterred in a lot in Pine Hill. On 
5 January, 1897, a considerable time after the reinterment of Small's 
body, the town authorities, who were the defendants in this prosecution, 
in  reguIar meeting, adopted a report made by the committee on the busi- 
ness of the cemetery, which was, in part, in the following words: 

"Section 1. We find that eighteen lots have been taken and used by 
parties who have paid nothing for the same, and that said parties have 
no note or memorandum in writing in  regard to the transaction, signed 
by the party to be charged, and as to these lots the committee recommend 
that the secretary of the board of commissioners notify the parties who 
claim the same that unless they come forward and pay for said lots in  
full within sixty days from the date of said notice, the bodies buried on 
said lots will be removed to that part of the cemetery which is free." 

That J. W. Small, the next of kin of Nathaniel Small, received on 
1 February, 1897, a note addressed to him by the town authorities, in  the 
following words: "Burlington, N. C., 1 February, 1897. Mr. J. W. 
Small. Dear Sir:  At  a recent meeting of the board of commissioners, 
held at  the mayor's office, the following resolution was adopted: 'Re- 
solved, that all parties who have buried on the lots of the city cemetery 
of Burlington, N. C., and who have not paid for the same, take 
notice that unless they settle for the same in less than sixty days (594) 
from the date of this notice, that the bodies will be removed to 
that part of the cemetery which is free.' The books show your indebted- 
ness is $13.40. Please settle promptly. Respectfully, J. C. Staley, Sec." 

That J. W. Small declined to pay the amount and forbade the removal . 
of the body; that the body was removed from the lot on which i t  was 
buried in Pine Hill Cemetery to the free part of the cemetery. 
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The first assignment of error on the part of the defendants relates to 
the refusal of his Honor to admit testimony offered to show the bona fides 
of the defendants in the matter of their having ordered, procured and 
commanded the opening of the grave and the removal of the body. The 
question, then, is whether or not i t  is necessary to allege and prove a 
felonious intent, or, indeed, any specific intent on the part of the defend- 
ants other than the intent to do which they actually did, and which was 
forbidden by the statute in language plain and certain. There are many 
decisions of this Court to the effect that the only intent necessary to be 
shown in the doing of an act which is forbidden by law is the intent to 
do the act. I f ,  however, a grave should be opened and a dead body 
removed therefrom by a person who had made an honest mistake as to 
identity of the grave and body, after having received the permission of 
the next of kin of the person whose grave he thought he was opening, in 
such case the intent would not exist to do the act. But in  the case before 
us the defendant did exactly what they intended to do; they knew whose 
body they had commanded to be removed ; they knew the assigned reason 
for which i t  was ordered to be removed, and they knew that the removal 
was opposed by the next of kin. I n  8. v .  Smith, 93 N.  C., 516, it is said 
by the Court: "It was not required of the State to prove more than that 

the forbidden act was intentionally done" ; and in  the same opinion 
(595) the Chief Justice quotes the language used by the Court in S. v. 

Xing, 86 N. C., 603: "When an act forbidden by law is inten- 
tionally done, the intent to do the act is the criminal intent which imparts 
to i t  the character of an offense; and no one who violates the law, which 
he is conclusively presumed to know, can be heard to say that he had no 
criminal intent in doing the forbidden act." I n  S. v. McBrayer, 98 
N. C., 619, i t  is held that ('When the statute plainly forbids an act to be 
done, and i t  is done by some person, the law implies conclusively the 
guilty intent, although the offender was honestly mistaken as to the 
meaning of the law he violates." "When the language is plain and posi- 
tive and the offense is not made to depend upon the positive, willful 
intent and purpose, nothing is left to interpretation." "The criminal 
intent is inseparably involved in the intent to do the act which the law 
pronounces criminal." S. v. Voight, 90 N.  C., 741. To the like effect 
are the decisions in S. v. KittelZe, I10 N.  C., 560; S. v. Downs, 116 N.  C., 
1064; S. v. Chisenhall, 106 N. C., 676; 8. v. Scoggim, 107 N.  C., 959. 

The counsel of defendants admitted that i t  was not necessary in trial 
for misdemeanors to allege and prove any specific intent where the act 
was forbidden by statute, but they insisted that the rule did not apply in 
cases of felony. We cannot, upon reason or authority, see the distinction 
attempted to be drawn. I n  felonies, a t  common law (except those in  
which malice is presumed), the intent has to be proved, for the reason 
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that the doing of the act itself which constitutes the oITense, in so many 
words, is not denounced. As, for instance, upon the trial of one indicted 

-for larceny the felonious intent must be proved, because the taking of the 
goods might be shown to have been done by way of trespass or under a 
bona fide claim of right. The law does not make the taking of 
the goods larceny. The taking might be under a claim of right or (596) 
in the way of trespass, but it makes the taking of the goods with a 
felonious intent the crime of larceny. I n  the case before us the law 
denounces as a felony the very act itself which the defendants committed. 

We see no reason yhy 'the Legislature should not, equally in mis- 
demeanors and in felonies. make the forbidden act itself conclusive as to 
the intent with which i t  is done. But we have an authority directly on 
the point. I n  8. a. Chisenhall, 106 N. C., 676, where the dkfendantwas 
indicted for abduction, the Court held that "It was necessary for the 
State to have shown the intent of the defendant. There is.nothing in 
our statute which requires that the abduction should be with a particular 
intent." I t  was argued here for the defendants that the last cited author- 
ity was not against their position, because, under our statute, abduction 
was not a felony. We think that the counsel were in error. Under our 
statute a person convicted of abduction may be sentenced to the peniten- 
tiary for a period not exceeding fifteen years; and the statute of 1891 
defined a felony to be a crime which is or may be punishable by either 
death or imprisonment in a State prison. The case on appeal sets forth 
that "After the case was closed, and after a free discussion of the law 
upon defendants' prayer for instruction, and intimation from the court 
as to law, i t  was indicated that there would be no argument to the jury, 
except as to Heritage and McLean; and thereupon the solicitor said, to 
shorten the case, he would consent to a verdict of not guilty as to McLean 
and Heritage, and so stated'to the court. I n  a few moments a consulta- 
tion was held by the counsel for the defendants, and they announced that . 

they would argue the case to the jury as to the others, and thereupon the 
solicitor said that he would let the jury pass upon the question as to the 
guilt of all of them, and withdrew his proposition, refused to con- 
sent to anything about it. His Honor ruled that it was for the (59'7) 
jury to say what verdict they would render, and declined to com- 
pel the solicitor to enter a verdict of not guilty as to the two defendants, 
Heritage and McLean, and defendants excepted." 

The second and third assignments of error are directed to the refusal 
of his Honor to sustain the exception of the defendants concerning the 
agreement between the solicitor and the defendants' counsel at the trial. 
Nothing need be said about that ruling of his Honor except that it was 
so clearly right that we do not see on what ground any just exception 
could be taken. The fourth assignment of error refers to the refusal 
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of the court to give the seven special instructions prayed for by the 
defendants. 

1. The refusal to give the first prayer can be dismissed with the 
statement that the defendants, Holt and Heritage, for whose benefit the 
prayer was made, were both acquitted; the first named because he was 
not present at any of the meetings at which the opening of the grave 
and the removal of the body were discussed, and the last named because 
he opposed the course pursued by the other defendants. 

2. The court was asked to instruct the jury "that if they believed 
from the evidence that McLean was mayor of thq town; that he did not 
vote for the order of removal, he would not be guilty, and they must so 
find; and the fact that he was acting as attorney of the town and in this 
capacity as attorney advised the board of commissioners that, in his 
opinion, they had the right to order the removal would not make him. 
guilty." His Honor would have been justified in refusing to give this 
instruction upon the ground that, in its last clause, it assumed as a fact 
that which had to be passed on by the jury-that is, that McLean was 
acting as attorney of the town and in his capacity as attorney advised 
the board. His Honor, however, gave the instruction, adding thereto 

the words, "unless as mayor he commanded or procured the open- 
(598) ing of the grave and the removal of the remains, of which you 

must be satisfied beyond a reasonable doubt before you can con- 
vict him." The defendant excepted to the addition made by his Honor. 
The exception is not sustained. McLean's guilt did not depend upon his 
voting upon the command and order of removal. He could have coun- 
seled, commanded and procured the removal without a vote. One of the 
witnesses, Staley, testified that at the last meeting of the defendants in 
March or April, when final action was taken, no vote was had; that i t  
was simply remarked that the notice given at a former meeting was suf- 
ficient, and that Gates was instructed to carry out that notice to remove 
the bodies. I n  fact, the defendant McLean himself said that no vote 
was taken at that meeting; that some one remarked that no vote was 
necessary; that the previous action was sufficient. He also testified that 
his legal opinion was asked and he gave it, and no member objected. 
The defense of McLean seems to be very much strained, but i t  finds no 
sympathy in this Court. His Honor did him more than justice in the 
trial. He himself testified that at the meeting in January, 1897, the 
report of the Cemetery Committee, in which it was recommended that, 
unless parties who had taken lots and who had not paid for them came 
forward and did so within 60 days from the time of notification, the 
bodies buried on the lots would be removed to that part of the cemetery 
which is free, was adopted and spread on the minutes. That action 
could not have been done without his being a party to it. He must have 
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put the vote and declared the result. This was directly participating 
in  the crime of which the defendants have been indicted and convicted. 
The act which was ordered to be done was the beginning of the crime 
which was committed. That action was not within their jurisdiction, 
and the act contemplated and ordered amounted to a felony under 
our law. I t  is true that McLean testified that he was the attorney (599) 
of the town and that he only acted as such attorney and not as 
mayor; that (to use his own language) "he advised the board, as its 
attorney, that they had the right to remove the bodies; he thought so 
then and thinks so now.'' But there was another witness in the case, 
William Nance, who testified that McLean, in reply to a question of 
Heritage as to the legal right to remove the bodies, said, "The way is 
open ; go ahead and remove them." His  duty as an attorney ended when 
he gave his legal opinion (if, indeed, he could act in  the dual capacity 
of mayor and legal adviser to himself and the board) that.they had the . 
right under the law to remove the bodies; when he went further and 
said "Go ahead and remove them" he became an individual actor and 
counseled, procured and commanded an act, the committing of which 
afterward was a felony. 

3. His Honor was right in refusing to give the third prayer for in- 
structions for the reasons given by us in  discussing the second prayer. 

4. The fourth prayer for instructions is in the following words : "The 
defendants being proved by the evidence in  this case to be the mayor 
and commissioners of the town of Burlington, and the acts for which u ,  

they are indicted having been proved to have been done by them in their 
official capacity, they cannot be indicted individually and the jury should 
acquit." The defendants were not indicted as mayor and commissioners 
f o r  any misconduct in  office; they were indicted as individuals for coun- 
seling, procuring and commanding persons to commit a felony-i. e., 
to open the grave of Nathaniel Small and to actually remove the body 
without due process of law and without the permission of such person 
as the law required them to have. The charge was that they were not 
acting within the line of their duty as mayor and aldermen; that 
the matter was not only not within their jurisdiction, but that in (600) 
their action they were commanding and procuring persons to com- 
mit a felony. The defendants cannot be said to have acted in their 
official capacity in  respect to a matter which was not only not a part 
of their duty to the public, but in  its performance was a positive crime 
against the State. His  Honor properly refused to give the instruction. 

5. There was no error in the refusal of the Court to give the fifth - 
prayer of instruction for the reasons already given. 

6. The sixth instruction was as follows: "If the jury believe the 
defendants were acting in their official capacity when they advised and 
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directed the removal of the remains from the g.1-ave and their reinter- - 

ment to another part of the cemetery, and they acted in good faith, and 
were honestly mistaken in the scope and extent of their power, and their 
mistake was in  reason and such as reasonable men of ordinary intelli- 
gence might make, after consideration, they would not be guilty of 
the felony charged." This request is a singular one when it is seen what 
the defense relied on was that they were proceeding under the due 
process of the law. Can a man be allowed to plead ignorance of a law 
under which he is professing to act? ('Ignorance of the law excuses no 
one.') This may be sometimes a hard rule, but without i t  society, as we 
have i t  organized, would go to pieces. "It lies at  the foundation of the 
administration of justice. And there is no telling to what extent, if 
admissible, the plea of ignorance would be carried, or the degree of 
embarrassment that would be introduced in  every trial by conflicting 
evidence upon the question of ignorance.'' 8. v. Boye t t ,  32 N. C., 336. 
I f  the defendant commissioners meant that the advice of counsel partly 
made their mistake reasonable, and such as reasonable men might-make 

after consideration, that cannot avail them. I n  S. v. Downs, 
(601) 116 N. C., 1064, Just ice  Clark for the court said: "Ignorance of 

the law excuses no one, and the vicarious ignorance of counsel 
has no greater value. S. v. Boye t t ,  32 N.  C., 336. The law does not 
encourage ignorance in  either. S. v. Diclcens, 20 N.  C., 406. I f  ignor- 
ance of counsel would excuse violation of the criminal law, the more 
ignorant counsel could manage to be, the more valuable and sought for, 
in many cases, would be his advice." I t  is not to be understood, how- 
ever, that if the mayor and board of commissioners of a town or city 
acting within the line of their duty and in  reference to matters clearly 
within their power should make an honest mistake without negligence 
as to the law governing their action they would be liable therefor either 
criminally or civilly. Within their jurisdiction they would be a part of 
the law-making power and not responsible for mistakes unattended with 
negligence or bad faith. But in the case before us the defendants, as 
we have said, were acting outside of their jdrisdiction, and commanded 
an act to be done which the law had uronounced a crime. The defend- 
ants had the right to purchase land fo; a cemetery, and they could make 
proper rules for its management, but that power could not be extended 
to give the town authorities the right to open the graves and remove 
the dead therefrom, from one point to another, without due process of 
law or without the consent of those persons whose permission is neces- 
sary. 

7. The seventh prayer for instruction is in  the following words: 
"That notwithstanding the defendants may have violated the letter of 
the  law, yet if their acts do not come within its spirit and the mischief 



N. C.] SEPTEMBER TERM, 1897. 

intended to be suppressed by it, then they would not be guilty, and that 
the mischief intended to be suppressed by the statute is the desecration 
and robbery of the graves of the dead." The statute is absolutely clear 
i n  the language employed and is directed against all who disturb 
the last resting place of the dead, except those who act under the (602) 
due process of law or who procure the permission to open the 
graves and remove the body from the surviving husband or wife, or the 
next of kin of the deceased, and of the person having control of such 
grave. Why should i t  be thought that the law should apply to those 
only who open a grave or procure i t  to be done and have removed dead 
bodies for purposes of medical or surgical knowledge or for purposes 
of larceny of anything buried with the body? If  a surgeon can be con- 
victed for employing a person to open a grave and remove therefrom a 
dead body, his purpose being to advance medical and surgical science, 
what reason can be urged against the conviction of persons who com- 
mand a grave to be opened and the body to be removed because the lot 
of land on which the deceased has been' buried is not paid for by his 
next of kin? The sixth exception of the defendants is to that part of 
the charge which is in these words: "In that the court instructed the 
jury that there was no due process of law." This exception is disposed 
of by what we have already said. The defendants had no authority 
themselves to do the act; they had no legislative authority; they had 
no authority from the courts by judicial determination. They acted in 
the face of a statutory law, most humane and most salutary, and their 
conduct was what the law termed a felony. The last exception is unten- 
able, for the reason that his Honor did not charge the jury in the 
language complained of nor in language its equivalent. No error. . 

Affirmed. 

Cited: Epps  v. Smith, ante, 161; S.  v. R. R., 122 N. C., 1061; 8. v. 
McDonald, 133 N. C., 684; S. v. Morgan, 136 N.  C., 630; S.  v. Craft, 
168 N. C., 212; Allen v. McPherson, ib., 437. 
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1603) 
STATE V. CHARLES BRAMBLE. 

Practice-Appeal in Forrna Pauperis-Affidavit. 

The omission in an affidavit to appeal in, forma pauperis of the averment that 
it is made in good faith is a fatal defect, and for such defect the appeal 
will be dismissed as a matter of right and not of discretion. 

T H ~  defendant was convicted on a criminal charge at September 
Term of CUMBERLAND Circuit Criminal Court, before Sutton, J., and a 
jury, and appealed in forma pauperis. 

I n  this Court the Attorney General moved to dismiss appeal for de- 
f ective affidavit. 

Attornew General WalsGr for the State. 
H.  L. 6ook and H. Mc~ . '~ob inson  for defendant. 

PER CURIAM: The affidavit to appeal in forma pauperis is fatally de- 
fective, as it omits the averment that it is "malde i n  good faith," which 
is required by the Code, sec. 1235. The appeal must be dismissed as a 
matter of right, not of discretion. S. v. Harris, 114 N. C., 830; 8. 11. 

Rhodes, 112 N. C., 856; S. v. Jackson, ib., 849; S. v. Shoulders, 111 
N. C., 637; S. v. Wylde, 110 N. C., 500; S. v. Tow, 103 N. C., 350; 8. v. 
Moore, 93 N. C., 500; S. v. Payne, ib., 612; S. v. Jones, ib., 617; 8. v. 
Morgan, 77 N. C., 510; S. v. Divine, 69 N. C., 390. 

Appeal dismissed. 

Cited: S. v. Atkinson, 141 N .  C., 735; 8. v. Keebler, 145 N. C., 562; 
Honeycutt v. Watkins, 151 N. C., 653; S. v. Parish, ib., 659; S. v. Smith, 
152 N.  C., 842; S. v.  DeVam, 166 N .  C., 283. 

(604) 
STATE v. J. U. MATTHEWS. 

Indictment for Obtaining Money Under Pabe Pretenses-Evidence, 
Suficiency of. 

1. If a person by his acts or conduct induces another to believe that a fact is 
really in existence. when it is not, and thereby obtains money or property, 
he comes within the scope of the statutes against false pretenses. 

2. Where, on the trial of an indictment for obtaining money under false pre- 
tenses, there was evidence that the defendant obtained money from the 
deceased husband of the witness to get an Electropoise. which defendant, 
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claiming to be an agent therefor, had agreed to sell to the husband, and 
which defendant claimed to be in the express office, when there was, in 
fact, no Electropoise in such ogce, and that the defendant kept the money 
so obtained: Held, that the evidence was sufficient to be submitted to the 
jury. 

INDICTMENT for obtaining money under false pretenses, tried before 
Coble, J., and a jury, at  March Term, 1897, of MOORE. 

The defendant was convicted and appealed. The facts appear in  the 
opinion. 

Attorney General W a b e r  for the State. 
W.  E. Murchison for defendant. 

CLARK, J. This was an indictment for obtaining goods under false 
pretenses, Code, sec. 1025, and the only exception is that the judge 
refused to charge, as prayed, "that the evidence was not sufficient to 
sustain the charge." I n  the evidence sent up i t  appears, inta alia, that 
the principal witness for the State testified that "the defendant claimed 
to be an agent for the Electropoise; my husband promised and agreed 
to take one; the defendant came to my house on Monday evening and 
wanted to borrow horse and buggy to go to Jonesboro for i t  on Tuesday 
morning, and said he would have to have $25 to get i t  out of the express 
office. . . . When he came back he said i t  had not come yet. 
. . . Defendant said he wanted $25 to get the Electropoise out (605) 
of the express office; that 'it was at  Jonesboro; never got the 
Electropoise and never got any of the money back." On cross-examina- 
tion she said "the defendant came back and said he must have $25 to 
get i t  out of the express office at  Jonesboro. H e  talked like i t  was in the 
express office. . . . At the time he (her husband) paid defendant 
$25, defendant said, 'I must have $25 now, before I get i t  out of the 
express office.' " The evidence was properly left to the jury in  a very 
careful charge by the court, who explained to them that the State must 
satisfy them beyond a reasonable doubt (1)  that the defendant repre- ' 

sented J. A. Moore, as charged in  the indictment, that there was an 
Electropoise in  the express office at  Jonesboro; (2) that the $25, if ob- 
tained, was obtained on that representation; (3)  that the representa- 
tion was false, and (4) was made with intent to defraud, and (5) thereby 
said Moore was defrauded, S. v. Phifer, 6 5  N. C., 321; but that if either 
of said ingredients was not proved they should find the defendant not 
guilty. The court further instructed the jury that the false representa- 
tions must have been of the subsisting fact, and that if the defendant 
represented that the Electropoise would be at Jonesboro he could not be 
convicted. h'. v. Mangum, 116 N. C., 998; 8. v. Daniel, 114 N.  C. ,  823. 
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"If the  false pretense consists i n  words which a r e  indefinite and uncer- 
tain, the jury  is  to determine whether they were intended to and did 
convey a false impression, the circumstances surrounding the trans- 
action being taken into account i n  determining tha t  question." 1 Mc- 
Clain Crim. Law, p. 676; S. v. -4Zphin, 84 N.  C., 745; 8. v. Call,  4 8  
N. H., 126. "If a person by his acts or conduct induces another person 
to believe tha t  a fact  is  really i n  existence when it is  not, and thereby 

obtains money or  property, he  comes within the  scope of the stat- 
(606) utes against false pretenses." 7. Am. & Eng. Enc., 751. 

N o  error. 

Ci ted:  8. v. Wil l iams ,  128 N. C., 573; 8. v. Whedbee ,  152 N. C., 774; 
S. v. C a r b o n ,  171 N. C., 826, 828. 

STATE v. M. M. FURR. 

I n d i c t m e n t  for Compounding Felony-Practice-Trial-Exceptions t o  
Ec idence  Before Verdict -Motion in Arrest  of Judgment-Instruc- 
t ions .  

1. On the trial of a justice of the peace charged with compounding a felony, 
the court was requested to instruct the jury, in substance, that the defend- 
ant, being a justice of the peace, is not guilty of compounding a felony for 
merely making an honest mistake in judgment in regard to his duty to 
dismiss the parties before him charged with the felony, and if he, through 
ignorance of law, failed to conduct the case in a regular and orderly 
manner "he is not guilty." His Honor gave the instructions, modified by 
the substitution of the words, "This alone would not make him guilty," 
for the closing words of the prayer. Held, there was no error. 

2. Exceptions to the sufficiency of evidence to support a verdict must be taken 
before verdict. 

3. A judgment can be arrested in criminal cases only when the defect com- 
plained of appears upon the record proper. 

4. Where parties charged with larceny were arrested and taken before a jns- 
tice of the peace and were discharged after the payment of the costs ahd 
a sum of money agreed upon between them and the prosecutor, such 
voluntary payment was evidence of their guilt of the larceny charged in 
the warrant, and the acceptance of the costs from the defendants by the 
magistrate was some evidence against him on the trial of an indictment 
for compounding the felony. 

INDICTMENT against M. M. Fur r ,  a justice of the peace, and others, 
f o r  compounding a felony, tried before Coble, J., and a jury, a t  Fall  
Term, 1897, of CABARRU~. 
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The defendants, Furr and Widenhouse, were convicted. The judg- 
ment of the court was that the defendant Furr be removed from 
the office of justice of the peace and be disqualified from holding (807)  
or enjoying any office of honor, trust or profit in the State, and 
pay a fine of $50, from which judgment defendant Furr appealed. 

Attorney General Wcclser for the State. 
Morrison CaldweZl for defendant. 

MONTGOMERY, J. The defendants-M. M. Furr, a justice of the 
peace; D. M. Widenhouse, Jason Furr, Hiram Cox, and Luther Bost- 
were indicted for compounding a felony, charged in the indictment to 
have been committed by the last three of the above named. The defend- 
ants Widenhouse and M. M. Furr, the justice of the peace, alone were 
put upon trial. There seems to be a conflict between the printed record 
and the transcript as to whether Widenhouse was tried and convicted, 
but that is immaterial, as the defendant M. M. Furr is the only appel- 
lant here. 

The special instructions asked by the defendant were given just as 
requested, except that the fourth was modified. I n  that fourth prayer 
the defendant asked his Honor to give an instruction in the following 
words: "4th. The defendant M. M. Furr, being a justice of the peace, 
is not guilty of compounding a felony for merely making an honest 
mistake in judgment in regard to his duty to dismiss the defendants 
charged before him with felony. If he, through ignorance of law, failed 
to conduct the case against the defendants charged with the stealing of 
the goods of Mrs. Widenhouse in a regular and orderly manner, he is 
not guilty. The jury must be fully satisfied that said Furr  acted in 
such case corruptly and for a reward or advantage." 

His Honor gave every word of it, except that he left out the words 
"he is not guilty," and substituted therefor "this alone would not make 
him guilty." 

On motion for a new trial, the grounds for the same were (608) 
based, first, on an alleged insufficiency of the evidence as to the 
receipt by F u n  of any benefit or advantage derived from the alleged 
compounding, or that he had made any agreement not to prosecute the 
defendants, Jason Furr, Cox, and Bost. 

The matter alleged as a 'first ground for a new trial was too late. 
Exceptions to the sufficiency of evidence must be taken before verdict. 
S. v. Harris, 120 N. C., 577. I n  respect to the matters constituting the 
second alleged ground for the motion, we find that the charge was suf- 
ficiently clear and full; that part of the charge was as follows: "It is 
for the jury to decide from the evidence if the State has satisfied you 
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beyond a reasonable doubt that the defendant Widenhouse had had cer- 
tain property stolen and that certain parties, Jason Furr, Hiram Cox, 
andoLuther Bost, were charged with the crime, and that said parties, 
Jason Furr, Hiram Cox, and Luther Bost, paid defendant Widenhouse 
a certain amount of money, and that, in consideration of the money 
paid him, he agreed to put an end to the prosecution against said parties, 
or agreed in consideration of the money paid him not to prosecute them 
for the crime charged; and if the jury is further satisfied beyond a 
reasonable doubt that defendant Furr received a part of the money paid 
by the said Jason Furr, Cox, and Bost, and in consideration of the 
money so paid him he put an end to the prosecution against said Jason 
Furr, Cox, and Bost, or in consideration of the money so paid him he 
agreed not to prosecute them for the crime charged, then the jury will 
find both defendants Furr  and Widenhouse guilty. If Jason Furr, Cox, 
and Bost paid a certain sum of money to Widenhouse in payment of the 
goods taken, and the money was paid only for the goods, and Widen- 
house never agreed with them not to prosecute them and did not agree to 
pnt an end to the prosecution already against them, then Widenhouse 

would not be guilty. If defendant Furr did not put an end to the 
(609)  prosecution against Jason Furr, Cox, and Bost in consideration 

of any money paid him and did not agree, in consideration of 
any money paid him, that he would not prosecute them for the crime 
charged, but, honestly mistaking his duty in the matter, made inquiries 
of the prosecuting witness and was honestly of the opinion that there 
was not sufficient evidence in the case to bind said Jason Furr, Cox, and 
Bost to court, and dismissed the case and taxed the prosecuting witness 
with the cost, he would not be guilty. 

A motion in arrest of judgment was made on the following ground: 
"Because the indictment charges that Hiram Cox, Luther Bost, and 
Jason Furr committed the felony which the defendants, M. M. Furr, 
Jason Furr, D. M. Widenhouse, and others, are now indicted for com- 
pounding, but the State has failed to show that Hiram Cox, Luther Bost, 
or  Jason Furr  had committed the felony alleged to have been by them 
compounded with defendants M. M. Purr and D. M. Widenhouse." 

The motion was improper. Judgment can only be arrested in criminal 
cases where the defect appears upon the record proper. 8. v. Potter, 
61  N. C., 338. There was, however, evidence tending to show that the 
defendant received a part of the money paid by the defendants, Jason 
Furr, Cox, and Bost. D. M. Widenhouse testified that Jason Furr, Cox, 
and Bost each paid $5.16 2/3 each, each payment being one-third of the 
value of the stolen goods and one-third of the costs due to the magis- 
trate, and there was evidence that the defendant got a part of that 
money. There was evidence of the larceny in the conduct of the defend- 
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ants, Jason Furr,  Cox, and Bost. When charged with the larceny of the 
goods they voluntarily agreed to have them valued, the costs added, and 
paid the same, insisting that they should be discharged and the prose- 
tion stopped. I t  is true that the defendants, Jason Furr,  Cox, and 
Bost, were under  arrest under the warrant of the defendant, (610) 
M. M. Furr,  for the larceny of the goods, but the evidence was 
received by the court without objection by the defendant, M. M. Furr.  
I t  is true the defendant stated that at  9 o'clock in  the morning he in- 
formally examined the witnesses and found there was not enough testi- 
mony against them to bind them over to court, but they were not dis- 
charged until three hours later, nor until the costs had been paid and 
the stolen goods paid for. I n  this interval there was evidence going to 
show that Jason Furr, Cox, and Bost, together with the owner of the 
goods, were some hundred yards off talking over the compromise and 
adjustment, and that the defendant knew what was going on. We find 
no error in the ruling of the court in the matters complained of, nor in  
the judgment of the court. 

No error. 

Cited: 8. v. Hodge, 142 N. C., 666, 667; Jones v. High Point ,  153 
N. C., 373. 

STATE v. R. H. JOYCE. 

Order of Board of Commissioners-Failure to W o r k  Roads Indictable. 

1. The judgment of a board of commissioners ordering the laying out of a 
public road is final until reversed, is binding upon all citizens of a county, 
and cannot be collaterally attacked. 

2. Where the board of commissioners ordered the construction of a public road, 
laid it out, appointed an overseer and assigned hands to construct the 
road: Held, that such order constituted in the eye of the law a public 
road, and the hands assigned were bound as for duty on any other road 
and were liable to indictment under the Code, sec. 2020, if they refused 
to comply with the order. 

PROSECUTION for failure to work public roads, tried before Star-  
buck, J., and a jury, upon an appeal from a judgment of a justice of the 
peace, a t  Fall  Term, 1891, of STOKES. 

The defendant was convicted and appealed. The facts appear (611) 
i n  the opinion. 

Attorney General Walser and John, D. Humphreys for the State. 
A. M. S tack  for defendant. 
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FAIRCLOTH, C. J. The defendant stands indicted under the Code, 
sec. 2020, for failing to work a public road. There was an application 
by certain citizens of Stokes County, including the defendant, made to 

' the county commissioners to have a public road laid out and established 
between specified termini in said county. After some irregularity in  
the proceedings, and after due notice, the board of county commissioners 
ordered said road to be laid out between the specified points, appointed 
an overseer, assigned hands to the overseer, including the defendant, and 
ordered the overseer to have the road constructed and put in  order. The 
board had authority to make the order. Laws 1889, ch. 338, and Laws 
1887, ch. 73. The overseer ordered the road hands who had been as- 
signed to him, including the defendant, to attend on a specified day to  
construct and work on said road. The defendant refused to attend and 
work on the ground that, although he was liable to road duty, he could 
not be required to aid in  constructing and building a public road, and 
for this refusal he was indicted and c0nvicte.d. 

There was no appeal from the order of the board of commissioners 
above referred to. The board having jurisdiction of the matter, their 
judgment was final until reversed, a i d  was binding on the defendant 
and all citizens of the county and could not be collaterally attacked. 
S. v. Smith, 100 N. C., 550. 

When the board of commissioners ordered the road to be laid out and 
constructed as a public county road, appointed an overseer, and 

(612) assigned hands to-him to construct the-road, and ordered him to  
have the work done. in  the eve of the law i t  became at once a 

public road, and the hands so. assigned were as much bound to attend 
and work as any other road hands in  the county, and they could not 
question the regularity of the proceedings of the board in the matter; 
and if they refused to work they are liable under the general law to 
indictment. The Code, see. 2020; X. v. Witherspoon, 75 N.  C., 222. 
This would be so at  common law, if there was no statutory mode of i ro -  
ceeding. S. v. Parker, 91 N.  C., 650. 

This conclusion obviates the necessity of considering the defendant's 
ather exceptions. 

Affirmed. 

Cited: X.  v. Sharp, 125 N.  C., 635; S. v. Yoder, 132 N.  C., 1114, 1116. 
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STATE v. VIRGIL M. RAINEY. 

Indictment for Resisting Oficer-Municipal Corporation-Charter- 
Boundaries-Geometry. 

Where the charter of a town provided that its corporate limits should be 
"one-fourth of a mile east, west, north and south from the center of the 
town, which center is the site of the brick building formerly known as 
the courthouse, and shall run with the four cardinal points of the com- 
pass" : Held, that the boundary is a square whose sides run east and west, 
north and south, through four fixed points one-fourth of a mile east, west, 
north and south from the designated center. 

Attorney General Walser and A. M. Stack for the State. 
Jones & Patterson for defendant. 

CLARK, J. The question of the defendant's guilt o r  innocence (613) 
depends upon the following clause in  the Act incorporating the 
town of Germanton (Pr .  Laws 1883, ch. 12, see. 2)  : ((The corporate 
limits shall be as follows: One-fourth of a mile east, west, north, and 
south from the center of the town, which center is the site of the brick 
building formerly known as the courthouse, and shall run with the four 
cardinal points of the compass." I t  was agreed that if the boundary 
was a circle the defendant lived without the town limits and had no 
property i n  said limits, and was guilty of no offense in  resisting the 
seizure of his property for town taxes by the town officer, but i t  were 
otherwise if the town limits were a square. I f  the charter had simply 
located the town limits "one-quarter of a mile from the center," the 
boundary would necessarily have been a circle (as i n  Luzerne v. Shows, 
101 Ala., 359)) but this charter requires two conditions-first, the cor- 
porate limits east, west, north, and south of the center shall be one- 
quarter of a mile from the center. This locates A, B, C, and D on the 
subjoined diagram as points through which the boundary must run. 
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But there is a further condition: The corporate limits must not only 
run through these four points, which are respectively one-foutth of a 
mile east, west, north, and south of the center, but they must "run with 

the cardinal points of the compass," and that means they must 
(614) run due north and south, and due east and west. Running them, 

as thus called for, through the four points already &ed, we have 
the larger square on the above diagram. To describe a circle running 
through these four points (which both sides admit to be fixed) would 
not fill the second condition of running "with the cardinal points," since 
a circle at  no time does this, but is constantly changing its direction. 
I t  is true i t  would keep the boundary at all points one-fourth of a mile 
from the center, but that is not called for bythe charter. 

I t  was suggested on the argument that a square could be drawn run- 
ning through the four fixed points A. B. C, and D, as the smaller square 
above shown. This square, we know geometrically, would be exactly 
half the area of the larger square, and being even smaller than the circle, 
if that is the boundary, i t  would acquit the defendant. Equally with the 
circle, i t  fills the first condition of passing through the four fixed points, 
one-fourth of a mile east, west, north, and south of the center, but also, 
like the circle, it fails to fulfil the second condition of running "with the 
cardinal points of the compass," since its boundaries run N. E., S. E., 
S. W., and N. W. The only diagram that can be drawn which will fill 
both conditions is the larger square above, whose boundaries run through 
the four fixed points, and north and south, east and west. 

No error. 

STATE v. A. C. SNEED. 

Indictment for In jury to Personal Property-Evidence-Debt-Tearing 
U p  Note-Statute, Const~uction of. 

1. A promissory note or due being bill an "evidence of debt" and embraced in 
the term, "personal property," sections 3765 (6) of the Code, the wanton 
and wilful injury to or destruction of it is indictable under section 1082 
of the Code, as amended by chapter 53, Laws 1885. 

2. Since the passage of chapter 53, Laws 1885, it is not necessary to allege or 
prove any malice to the owner of personal property on the part of one 
who wantonly and wilfully injures it, nor is it material whether the 
property was destroyed or not. 

(615) INDICTMENT under section 1082 of the Code, as amended by 
chapter 53, Laws 1885, tried before Starbuck, J., and a jury, at 

August Term, 1897. 
The facts appear in the opinion. The jury returned a verdict of 

guilty, and the defendant moved in arrest of judgment because (1) the 
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bill of indictment did not allege malice of the defendant, nor did the 
evidence disclose any malice of the defendant toward the owner of the 
note, and (2)  because a promissory note or chose i n  action is not such 
personal property as is contemplated under section 1082 of the Code. 
The motion was refused, as also one for a new trail, and defendant 
appealed. 

Attomey General Walser and A. 11. Stack for the State. 
L. X .  Swink and Jones & Patterson for defendant. 

DOUGLAS, J. This is a criminal action under section 1082 of the Code, 
as amended by chapter 53, Laws 1885, charging that the defendant "did 
wantonly and willfully injure, mutilate, tear up and destroy certain 
personal property belonging to 0. D., to-wit: a certain promissory note, 
due bill, or written evidence of the debt, etc." The only point really 
before us is whether the paper writing destroyed was such personal prop- 
erty as is contemplated by the above section. We think this is fully 
settled by section 3765 of the Code, which provides that :  "In the con- 
struction of all statutes the following rules shall be obserued, unless such 
construction would be inconsistent with the manifest intent of the Gen- 
eral Assembly or repugnant to the context of the same statute- 
that is to say (6) . . . ' The words 'person$l property' shall (616) 
include moneys, goods, chattels, choses in action, and evidences of 
debt, including all things capable of ownership, not descendible to the 
heirs at law." A promissory note or due bill is certainly ail evidence 
of debt, and its loss or destruction may cause the loss of the debt. I n  
any event, its loss would entail upon the owner additional trouble and 
perhaps expense, which would amount to an injury more or less serious. 
Such an injury i t  was the evident intent of the law to prevent or to 
punish. We see no repugnance or inconsistency in placing upon section 
1082 of the Code the construction required by subsection 6 of section 
3765 ; and, in  fact, in no other way can it be made effective to carry out 
its true intent and purpose. 

Since the passage of Laws 1885, ch. 53, it is no longer necessary 
to allege and prove malice to the owner. I t  is sufficient to show that 
the injruy was done wantonly and willfully, and it is immaterial whether 
the property was destroyed or not. With this explicit legislative con- 
struction, in  strict conformity with the letter of the statute and in entire 
accordance with its spirit, me have no occasion to cite decisions rendered 
before its passage simply to disturb its well settled meaning. 

I n  the absence of any error appearing in the record, the judgment is 
Affirmed. 
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STATE v. ALEXANDER JONES. 

Indictment for Bailure to Pay Taxes-Machinery Act-Statute, Con- 
stitutionality of. 

1. The failure to pay taxes before the day on which the collector's right to 
collect them by distress begins is not an indictable offense under see- 
tions 52 and 53 of chapter 168, Laws 1897 (Machinery Act). 

2. A statute which discriminates between the different counties of the State 
as to the times when the payment of taxes can be compelled is not imcon- 
stitutional. since its ~rovisions affect every one alike in the localilies to 
which they are applicable and contain no violation of the principle of 
equation of taxation. 

(617) INDICTMENT for failure to pay State and county taxes on the 
first Monday of September, 1897, and before the first Monday of 

November, 1897, tried before Starbuck, J., and a jury, at  Fall Term, 
1897, of ROCKINCHAM. 

The jury rendered a special verdict as follows: "That defendant 
Alex. Jones was on or before 1 June, 1897, between the ages of 21 and 
50 years, and was a resident of Wentworth Township, Rockingham 
County, and subject to a poll tax; that the State of North Carolina and 
the commissioners of said county duly levied'upon said defendant for the 
year 1897 capitation taxes amounting in the aggregate to $2.15 and 
placed the same in the hands of the sheriff of said county for collection, 
as required by the Machinery Act of 1897; that said defendant failed 
to pay said taxes on the first Monday of September, 1897, and failed 
to pay them on or before 1 November, 1897; that the county of Rock- 
ingham is one of the counties embraced in the second and last proviso 
contained in section 36 of the Machinery Act of 1891 forbidding the 
sheriff from levying on property before 15 March and requiring him to 
attend during said month at  one or more places in  each township for 
the purpose of collecting unpaid taxes as stated in  said proviso. I f  
upon the foregoing facts the court shall befof the opinion that the de- 
fendant is guilty, the jury so find; if the court shall be of the opinion 
that the defendant is not guilty, the jury so find.'' His  Honor being of 
the opinion that, upon the facts found by the jury, the defendant was 

not guilty so adjudged and ordered the discharge of the defend- 
(618) ant, and the solicitor for the State appealed. 

Attorney General Walser for the State. 
N o  counsel contra. 
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S. u. JONES. 

MONTGOMERY, 5. The indictment was found at Fall Term, 1897, of 
Rockingham, which was convened 31 October, and charged the defend- 
ant with a failure and refusal to pay his taxes for the year 1897 to the 
sheriff of the county on or before 1 September, 1897, or on 1 November 
next following. 

The defendant was put on trial and the jury returned a special ver- 
dict. Upon the facts found in the verdict the court pronounced judg- 
ment in favor of the defe1idant;and the State appealed. 

I f  there,was a purpose to get a speedy decision by this Court upon the 
construction of sections 52 and 53, chapter 168, Laws 1897 (an act to 
raise revenue), a most unfortunate venue was selected for the trial of the 
indictment. We are happily relieved of the necessity of discussing that 
question in the matter now before us, except to a very limited extent. 

One thing is certain, among many other things uncertain, in the 
Machinery Act, and that is, that all taxes shall be due on the first Mon- 
day in September in each year, and also that no collecting officer shall 
sell property for taxes before the first day of November next following; 
and, indeed, in certain counties of the State, not until after 15 March in 
the next year. The law cannot require impossibilities of its subjects, and 
as it would be physically impossible for the tax collectors to receive the 
entire taxes due by all of the people of the whole State, and for taxpayers 
to pay their taxes in one day, the day on which they become due (the first 
of September), we must necessarily hold that the failure or refusal to 
pay taxes before the day on which the collector's right to sell begins is 
not an indictable offense in contemplation of the act. The county 
of Rockingham is one of the counties in the State excepted from (619) 
the general provisions of the Revenue Law as to the time at which 
taxes can be collected by distraint and sale. The sheriff in that county 
cannot sell property for taxes until after 15 March following the Sep- 
tember first on which the taxes became due. This being so, of course the 
defendant, who is a citizen and taxpayer of Rockingham County, could 
not be lawfully indicted for the nonpayment of-his taxes until the 15th 
of next March, if, i ndeed ,  h e  t hem could be (upon which question we 
express no opinion, for the reason that the matter is not before us). 

I f  it was intended by this appeal to test the power of the General Assem- 
bly to discriminate between the different counties of the State as to the 
times at which the people shall pay their taxes, it is to be observed that 
such laws have been common in our past legislative history, and they 
have not been assailed, so far as we know, on the ground that they were 
unconstitutional. The early marketing of the products of the eastern 
counties enables the people in those counties to pay their taxes earlier 
than the people of the western counties can conveniently pay theirs, 
because of the necessary lateness of the marketing of their chief crop. 
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Such statistics, although local, are still public laws. They affect every- 
body alike in  the localities where they prevail, and confer no exemptions 
or special privileges upon any. There is no violation of the principle of 
equation of t~xat ion,  and the State, during the fiscal year, receives i ts  
revenue from all of its people under laws operating justly throughout the 
whole State. 

Under the police power, the sale of liquor has been regulated by stat- 
utes applicable to particular localities. S .  v. Chambers, 93 N. C., 600; 
8. IJ. Wallace, 94 N. C., 827. Indeed, a statute regulating the sale of 
cotton, as to hours of sale and quantities sold,,in particular counties, has 

been held to be constitutional. 8. v. Moore, 104 N. C., 714. 
(620) The judgment pronounced by the court upon the special verdict 

was correct. 
Affirmed. 

Cited: 8. v. Gallop, 126 N. C., 984. 

STATE v. JOHN A. AUSTIN ET AL. 

Indictment for Forcible Trespass-Indictment, Suficiency of-(70%- 
victed Criminal-Unauthorized Sentence by Court. 

1. By section 3 of chapter 397, Laws 1897, relating to Yancey County and other 
counties, it is provided that "no convicts shall be hired, sent-or sentenced 
by any court to work outside of their respective counties," while, by 
chapter 501, the Commissioners of Yancey County are authorized to hire 
male convicts to adjacent counties to work on the public roads: Held, 
that the sentence by the Judge of the Superior Court of Yancey County 
ordering a convict to work on the public roads in another county was 
unauthorized and illegal. 

2. I t  is not necessary to allege in a bill of indictment for forcible trespass that 
the prosecutor at any time forbade the defendant to enter upon the land 
or that he was put in fear, and thus failed to forbid such entry, by reason 
of the great numbers or by the force manifested. 

INDICTMENT for forcible trespass, tried before Adams, J., and a jury, 
at  Spring Term, lp97, of YANCEY. 

The indictment was as follows : 
"The jurors, etc., present that John A. Austin, H. L. Austin, late of 

Yancey County, on 1 December, 1896, with force and arms, etc., unlaw- 
fully and willfully, forcibly, violently and with a strong hand, did enter 
upon the premises of W. N. Phillips, and did there remain for a long 
space of time, to-wit, 30 minutes, cursing, abusing and assaulting the 
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said W. N. Phillips and Hettie Phillips, with a rock weighing 2 pounds, 
and by rocking the house of said W. N. Phillips, the said W. N. 
Phillips being then and there present, in the actual possession of (621) 
said premises, against the form of the statute," etc. 

Defendants moved to quash the indictment on the following grounds : 
1. For duplicity, in that the bill charged an assault upon W. N. Phil- 

lips and Hettie Phillips. 
2, For that i t  charged an abuse to real property. 
3. For that it charged a forcible entry upon real property. 
The solicitor 'stated that he elected to try and would try upon said 

bill as a bill for forcible trespass. Thereupon, defendant moved to quash 
the bill as a bill for forcible trespass, for the allegations in the bill were 
not sufficient to constitute the offense, and that the same did not allege 
that the prosecutor at any time forbade the defendants or either of them 
to enter, and that the bill failed to allege that by reason of the great 
numbers or by the force manifested he was put in fear, and for that 
reason failed to forbid said entry. 

The motion was overruled. There was a verdict of guilty, and the 
judgment rendered was as follows : 

"It is ordered that Henry Austin go to the public roads of Buncombe 
County for 12 months. As to John A. Austin, i t  appearing to the court 
that this defendant at this term of the court has been convicted for 
committing an assault with a pistol, and it further appearing that he is 
a notorious violator of the law and is a man of desperate character, the 
forcible trespass consisting in rocking a man's dwelling at night, the 
judgment of the court is that this defendant go to the public roads of 
Buncombe for three years." 

From this judgment the defendants appealed. 

Attorney General Walser and J .  T.  Per7cins for the State. 
E. J .  Justice for defendants. 

FAIRCLOTH, J. The defendants were tried and convicted in the -(622) 
Superior Court of Yancey of a forcible trespass committed in said 
county. The sentence was that defendants go to the public roads of 
Buncombe County for the time specified in the judgment. The defend- 
ants appealed from the judgment on the ground that the judge could not 
send them to work on the roads in another county. 

Laws 1897, ch. 397, clothes the County Commissioners of Yancey 
County, and some others, with ample authority to work or hire out con- 
victs of such counties to work on roads and streets or any other work 
to save cost by requiring the convicts to work out fine and cost. Sec- 
tion 3 : "That no convicts shall be hired, sent or sentenced by any court 

459 



I N  T H E  SUPREME COURT. [I21 

to work outside of their respective counties." Laws 1897, ch. 501, 
authorizes the Commissioners of Yancey County to work on the public 
roads any male person convicted of a misdemeanor and committed to 
the county jail, or hire said convicts to adjacent counties to work on 
public roads. From these statutes it is patent that the judge could not 
sentence these convicts to work on public roads, etc., in Buncombe 
County. H e  can only impose a fine or imprisonment in  the county jail, 
and the Commissioners of Yancey are thereupon authorized by said acts 
to make such arrangements as they may deem proper within the scope 
of said statutes. The sentence was, therefore, illegal. The judgment is, 
therefore, reversed, and the case sent back to the court below for such 
judgment as the law allows. S. v. Lawrence, 81  N. C,. 522 ; S. v. Crowell, 
116 N. C., 1052. The motion to quash is without merit. 

Remanded. 

Cited: S. v. Hamby, 126 N. C., 1069; 8. v.  Black, 150 N. C., 867. 

- 

(623) 
STATE v. J. L. GRAHAM. 

Indictment for Arson-Lessee-Evidence, Adfiissibility of-Evidence 
of Collateral Facts. 

1. An indictment charging the defendant with burning a dwelling house occu- 
pied by him "as lessee" falls within section 1761 of the Code, which de- 
clares ,that any tenant who shall injure any tenant house of his landlord 
by burning, or in any other manner, shall be guilty of a misdemeanor. 

2. I t  is only when the transactions are so connected or contemporaneous as to 
form a continuing action that evidence of a collateral offense will be heard 
to prove the intent of the offense charged; hence, 

3. In the trial of an indictment for burning a dwelling house occdpied by the 
defendant as lessee, evidence that the defendant at  a prior time was 
guilty of a similar offense is inadmissible. 

INDICTMENT for arson, tried before Greene, J., and a jury, at July  
Term, 1897, of CATAWBA. 

The indictment was as follows : 
"The State of North Carolina, Catawba County, Superior Court, 

Spring Term, 1897. The jurors for the State, upon their oath, present: 
That James L. Graham, late of the County of Catawba, on 5 March, 
1896, with force and arms, a t  and in  the county aforesaid, unlawfully, 
wantonly, willfully, maliciously and feloniously did set fire to and burn 
a dwelling house in the town of Newton, the property of A. J. Seagle 
and others, trustees of the Presbyterian Church, and their successors in 
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office for Concord Presbytery, the said dwelling being known as the 
manse of the Presbyterian Church in the town of Newton, North Caro- 
lina, and at the time of the said fire used as a dwelling by James L. 
Graham, as lessee, against the form and statute in such cases made and 
provided and against the peace and dignity of the State. 

"And the jurors for the State, upon their oaths aforesaid, do 
further present: That James L. Graham, of Catawba County, (624) 
on 5 March, 1896, with force and arms, at and in said county, 
unlawfully, wantonly, willfully, maliciously and feloniously a certain 
dwelling house situated in Catawba County, known as the Presbyterian 
manse or parsonage, in the town of Newton, the property of said Pres- 
byterian Church, the legal title of which had been made to A. J. Seagle 
and others and their successors in office, and then and there used by said 
Graham as lessee, did, in the manner and form aforesaid, set fire to, burn 
and consume, against the form of the statute in such cases made and 
provided and against the peace and dignity of the State." 

The State offered evidence tending to show that the Presbyterian 
manse in Newton was burned on 5 March, 1896, about dark, and that 
the defendant had leased said house from the trustees of the Presby- 
terian Church in the summer of 1895, and at the time of the fire was 
still the tenant of the said trustees. 

The State offered further evidence tending to show that the defendant 
had taken out policies of insurance on his furniture in the manse for 
$700, and that the house was on fire on 5 March, 1896, about dark, soon 
after Graham and-his family had locked and left the house to take the 
train for China Grove; that the property in the house was worth much 
less than the insurance on the property; that on 8 May, 1895, while 
Graham had a cottage rented from Mrs. Fry, he secured a policy of 
insurance on his effects in the house for $800, representing them to the 
insurance company to be worth $1,100, and on 20 May, 12 days there- 
after, house and contents were burned shortly after Graham and his 
family had left the house to attend the exercises at schooI in Newton. 

State offered evidence of the above tending to show the similarity of 
the offenses. Defendant objected to the testimony relating to the 
first fire. State insisted that circumstances as to the first fire (625) 

> ,  

were competent because the offenses were similar. (Objection by 
defendant overruled, and defendant excepted.) 

State also offered one Gaither. who testified that he had had a con- 
versation with defendant about the fire. and witness asked him why he 
carried so much insurance, and defendant replied, "Always insure for 
enough and you will get pay for what you lose"; and defendant told 
witness, also, in speaking of Mutual Benefit Society for sick benefits, 
that he wanted the largest he could get; that he did not want to go into 
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S. v. GRAHAM. 

it unless he could make something out of it. Defendant objected. (Ob- 
jection overruled, and he excepted.) 

-4s tending to show similarity of occurrences and the defendant's 
fraudulent intent, the State offered testimony that in Xay, 1896, soon 
after the second fire, the defendant took $10,000 accident insurance, 
paying a weekly benefit of $50 per week, unless injured by steam, and 
then $100 per week; and on the third day after getting this insurance 
he told the agent he had shot his big toe, and claimed the insurance. 
Defendant objected to above. (Objection overruled, and he excepted,) 

There was a verdict of guilty, and defendant moved in arrest of 
judgment, because there was no offense charged in  the bill either under 
the statutes or at  common law. 

The State's contention was that if the offense charged is not punish- 
able under section 985 of the Code, i t  is punishable under I761 of the 
Code. The court held that the bill was good under section 1761 of the 
Code. The defendant excepted to the ruling of the court refusing to 
arrest judgment. Thereupon the court rendered judgment that the de- 
fendant pay a fine of $300 and the costs. From this judgment the de- 
fendant appealed. 

(626) A t t o r n e y  General Walser  for t h e  State .  
MacRne & Day and A r g o  & S n o w  for defendant .  

FAIBCLOTH, C. J. The defendant was indicted for burning a dwelling 
house, the property of A. J. Seagle and others, trustees of the Presby- 
terian Church, used at the time of the burning as a dwelling by the 
defendant "as lessee.'' There were two counts in the indictment, each 
concluding against the form of the statute in such cases made and pro- 
rided and against the peace and dignity of the State. 

The State introduced evidence to show that the dwelling mas burned 
on 5 March, 1896, and that i t  was at  that time the dwelling of the defend- 
ant and used by him as lessee of the owners. 

The State also offered evidence tending to show that on 8 Nay, 1895, 
the defendant occupied a rented cottage, the property of Mrs. Fry, and 
tha t  after defendant had insured his effects, said cottage and contents 
were burned on 20 May, 1895. This evidence was admitted to show the 
similarity of the offenses, and defendant excepted. 

After verdict of guilty the defendant moved in arrest of judgment, 
because there was no offense charged in the bill either at  common law 
or under our statutes. On the motion in  arrest of judgment we were 
favored with an argument against the sufficiency of the bill as a com- 
mon law offense, charging the defendant with arson. We mill not stop 
to pass upon that question, as the case falls easily within the Code, 1761, 
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which declares that any tenant who shall injure any tenement house, 
etc., of his landlord by burning, or in any other manner, shall be guilty 
of a misdemeanor and fined or imprisoned at the discretion of the court. 
Indeed, i t  is manifest to us that the bill, whether so intended or not, by 
its express terms embraced by the language of the statute. The indict- ' 

ment charges the defendant "as lessee" (i .  e., as tenant) of the 
landlord, and the trial, conviction and sentence, fortunately for (627) 
the defendant, were had upon that view of the offense. The of- 
fense could not have been included under any of the subsections of the 
Code, 985. 

We think that the exception to the admission of evidence tending to 
show the burning of the cottage on 20 May, 1895, was well taken. Evi- 
dence of a distinct, substantive offense cannot be admitted in  support of 
another offense, as a general rule. S. v. Shuford, 69 N. C., 486; S. v. 
Alston, 94 N. C., 930. I f  A steals a horse on 1 January, and is indicted 
for stealing another horse on 1 July, proof of the first taking is not com- 
petent on trial for the second stealing, as that would be proving a col- 
lateral offense. The State could not introduce such evidence on the 
question of defendant's character, unless he has put his character in 
issue. 

To this general rule there is an  exception-that is, when the evidence 
tends to prove guilty knowledge of the defendant, when that is an essen- 
tial element of the crime-that is, the quo animo, the intent or design. 
Illustrations-passing counterfeit money of like kind; sending a threat- 
ening letter, when prior and subsequent letters to the same person are 
competent in  order to show the intent and meaning of the particular 
letter in  question. I n  these and other instances the evidence. is admis- 
sible to prove the scienter only, and i t  must be excluded when it does 
not fall legitimately within the scope of the exceptions. Rex. v. Boucher, 
4 C. & P., 562;.Thorp v. State, 15 Ala., 479; Wharton's Cr. Law, sec. 
650; 8. v. Murphy, 84 N. C., 742. 

I t  is when the transactions are so connected or contemporaneous as to 
form a continuing action that evidence of the collateral offense will be 
heard to prove the intent of the offense charged. S. v. Jeffries, 117 
N. C., 727. 

The defendant being charged with firing an  outhouse, the State was 
permitted to prove that at  the same time he made an attempt to 
fire a dwelling near it, the evidence directly connecting the de- (628) 
fendant with the latter attempt. 8. v. Thompson, 97 N. C., 496. 

There was error in  admitting the evidence to which defendant ex- 
cepted. No other exception need be considered. 

New trial. 
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Cited: S. v. McCall, 131 N. C., 800; 8. v. Adams, 138 N.  C., 694; 
S. v. Hight, 150 N.  C., 819; Ins. Go. v. Knight, 160 N.  C., 594. 

STATE v. THOMAS WILLIAMS. 

Indictment for Assault with Intent to Rape-Trial-Evidence-In- 
tent-Abandonment of Purpose. 

1. Where, in the trial for an indictment for assault with intent to commit 
rape, it appeared that the defendant seized the prosecutrix, threw her 
upon the ground, put his hand over her mouth, pulled up her clothes, 
unbuttoned his pants and put his hands on her person and got upon her; 
that she forcibly resisted, and accused arose because, as prosecutrix "sup- 
posed," she outdid him: Held, that the evidence was sufficient to be left 
to the jury as to the intent charged, and that it was not error to refuse 
an instruction that the jury could not convict the defendant of a greater 
offense than a simple assault. 

2. On the trial of an indictment for assault with intent to commit rape, it was 
not error to charge that "if the jury is satisfied beyond a reasonable doubt 
that the defendant laid hands upon the prosecutrix violently and against 
her will, for the purpose of having sexual intercourse with her, and that, 
at  the time he so laid hands upon her, he intended to accomplish his 
purpose at  all hazards in defiance of and notwithstanding any resistance 
she might make, then the defendant was guilty of an assault with intent 
to commit rape, although he may have subsequently abandoned his pur- 
pose." 

INDICTMENT for assault with intent to commit rape upon Lillie Cald- 
well, tried before Starbuck, J., and a jury, at  Fall  Term, 1897, of 
ALLEGHANY. 

The facts sufficiently appear in the opinion. The defendant was con- 
victed and appealed from the judgment of the court sentencing 

(629) him to the penitentiary for a term of five years. 

Attorney General Walser for the State. 
R. A. Daughton for defendant. 

FURCHES, J. This is an indictment for assault with intent to commit 
rape. The case discloses two grounds of exception: Whether there was 
sufficient evidence to carry the case to the jury and, if there was, as to 
the correctness of the judge's charge. 

The prosecutrix, Lillie Caldwell, testified that she was 16 years old; 
that she had started to a married sister's, about 4 miles from home; 
that she had to pass through fields, across fences, and through old fields 
and woods; that on her way, in the afternoon of 10 May, 1897, "defend- . 464 



N. C.] SEPTEMBER T E R N ,  1891 

ant came on behind her in the path, and while going through the m-oods 
hallooed for her to wait, saying he had a picture and a letter for her; 
that when she got through a strip of woods and into a field she waited; 
that she was at  the fence at  the edge of the woods, and they went to- 
gether through the old field, grown up with briers somewhat, and came 
to a fence at  the edge of the corn field; that she was about to cross the 
fence and laid her bundle on the fence, and defendant took hold of the 
bundle; that they got over the fence and defendant sat down and said 
if she would come and kiss him he would give her clothes back to her 
and let her go, and she refused; that he then asked her to hug his neck, 
and she refused; that he then asked her to sit on his lap, and she refused; 
that defendant then caught her by the clothing and jerked her down in 
his lap; that she asked him to let her up and he would not; that he 
threw her over on the ground and got on her and pulled up her dress; 
that she hallooed and scuffled, and the defendant then put his hand over 
her mouth so that she could not halloo; that defendant then unbuttoned 
his pants and put his hand on her person; that she kicked and 
scuffled, and he got up. I n  response to a question as to why the (630) 
defendant got up, the witness stated that she didn't know, but 
supposed that in the scuffle she outdid him; that she got her bundle and 
started on, crying; defendant hallooed at  her that she mas foolish or 
crazy." 

There was other evidence for the State that tended to some extent to 
corroborate the prosecutrix, but we do not think i t  necessary to quote it. 
The defendant was examined and denied that he committed the assault 
or that he touched her on that occasion. 

At the conclusion of the evidence the defendaht asked the court to 
charge "that, from the evidence in  the case, the jury could not convict 
the defendant of an assault with intent to commit rape, and could not 
find defendant guilty of a greater offense than a simple assault." 

Defendant further contended "that from the facts and circumstances 
developed by the testimony there was no evidence fit to be left to the 
jury as to the intent charged; that the facts did not show that defendant 
intended to have intercourse with the prosecutrix at  all events and not- 
withstanding any resistance on her part." 

The court refused to give the instructions as asked, and, among other 
things, charged the jury as follows : "That if they were satisfied beyond 
a reasonable doubt that the defendant laid hands on Lillie Caldwell 
violently and against her will, for the purpose of having sexual inter- 
course with her, and that at the time he so laid hands upon her he in- 
tended to accomplish his purpose a t  all hazards, in defiance of and not- 
withstanding any resistance that she might make, then the defendant 
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was guilty of an assault with intent to commit rape, although he mag 
have subsequently abandoned his purpose." 

Neither of the defendant's prayers for instruction could be given, 
unless i t  be upon the ground that there was no evidence, or no 

f631) such evidence of the offense charged as should be allowed to go 
to the jury. The defendant, in  his prayers for instructions, says 

there are "no such facts developed." We suppose he meant by this that 
there is no such evidence-as the facts are for the jury. The defend- 
ant's counsel argued i t  upon this ground and cited S. v. Massey, 86 
N. C., 658, and S .  v. Jeffreys, 117 N.  C., 743, as sustaining his conten- 
tion. But the evidence in  this case is much stronger, in support of the 
judge's leaving it to the jury, than it was in either of those cases. This 
case is nearer like that of S. v. Mitchell, 89 N.  C., 521, which fully sus- 
tains the action of the court below in  submitting the case to the jury. 
And the evidence for the State is stronger in  this case than i t  was in 
Mitchell's case. While the court did not give defendant's prayer as 
asked, i t  seems to us that the charge is correct and entirely fair to the 
defendant. Upon reading the whole testimony i t  seems to us that the 
defendant offered evidence tending strongly to disprove the charge of the 
State, but that was all for the jury and not for us. We cannot review 
the findings of the jury, but only the rulings of the court upon questions 
of law. 

There was one other exception taken as to the judge's refusing to tell 
the jury what the punishment was upon a conviction for assault with 
intent to commit rape and what was the punishment upon conviction 
for  a simple assault. But this exception was properly abandoned here. 

No  error. 

Cited: S .  v. DeBerry, 123 N. C., 705; 8. v. Page, 127 N.  C., 513. 

1632) 
STATE v. L. F. GROVES. 

Indictment for 11legal Sale of Liquor-Sale and Delivery-Interstate 
Commerce. 

Where G., a resident of this State, living and doing business in a territory 
within which the sale of intoxicating liquors was prohibited, received at 
his home an order from a party living in another State for a certain 
quantity of whiskey at  an agreed price, and, in pursuance of such order, 
delivered the whiskey at  a railroad station (also within the prohibited 
territory) for shipment to the purchaser at  his home in another State: 
Held, that the transaction was a sale of liquor within the prohibited terri- 
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tory, and the question of interstate commerce does not affect the guilt or 
innocence of G. 

INDICTMENT for selling intoxicating liquors within a prohibited terri- 
tory, tried before Hoke,  J., and a jury, at  Fall Term, 1897, of GASTON. 

The defendant was convicted and appealed. The facts appear in  the 
opinion. 

Attorney General Walser and Xhepard & Busbee for State. 
A. 6. i%!axwell atzd Osborne, Afazwell & lileerans for defendant. 

FURCHES, J. The defendant is indicted for selling whiskey within 
less than two miles of Olney Church, in Gaston County. I t  is admitted 
that chapter 179, Laws 1885, prohibit the sale of intoxicating liquors 
within two miles of said church, and makes it a criminal offense to do so. 
I t  was shown that the defendant lives within about one-half mile of said 
church and that he is the owner of a distillery at  which he manufactured 
whiskey, but this distillery is more than two miles from the church; 
that the defendant had a building at  his home used by him for the 
"storage and sale" of his whiskey, and that this house was within about 
one-half mile of the church. 

The defendant testified that he resided at  the railroad station, (633) 
and that in  February, 1897, and before the bill of indictment was 
found, he received through the mail an order from one Morris, a resi- 
dent of South Carolina, for 4% gallons of whiskey a t  an agreed price 
in  money; that, in  pursuance of said order, he shipped to said Morris a 
keg containing that quantity of whiskey; that this order was received 
by him at his home and he shipped the whiskey by the railroad from its 
station; that the place where he received the order, and the railroad 
station where he delivered the whiskey for shipment, were within about 
one-half mile of said Olney Church. 

The court instructed the jury that if they should find from the evi- 
dence that the defendant received the order and delivered the whiskey 
to the railroad, within one-half mile of said church, this was a sale 
of whiskey within the prohibited territory, and the defendant would 
be guilty. The defendant excepted to this charge, and contends that he 
is not guilty, for two reasons: first, that the facts shown do not consti- 
tute a sale within the prohibited territory; and second, that the trans- 
action was one of interstate commerce and that he is protected by that. 

I t  was not denied on the argument for the defendant bnt what the 
State, in the exercise of its police power, had the right to prohibit the sale 
of intoxicating liquor within two miles'of this church. S. v. Moore, 
104 N. C., 714. But this has been so often decided, and not being dis- 
puted by the defendant, we do not feel called upon to cite authority. 
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Then, did the facts shown constitute a sale within the prohibited 
territory? I f  they did, the charge of the court was correct and the 
defendant was rightfully convicted, unless he is protected by the inter- 
state law, as he claims he is. The order of Morris to the defendant 
was a proposition to buy, and the acceptance of this order constituted 

a contract-a sale by the defendant to Morris. Pruden v. R. R., 
(634) ante, 509. And the delivery by the defendant of the keg of 

whiskey to the railroad station a t  its station for shipment t a  
Morris was a delivery and made Morris the owner of the whiskey. 
R. R. v.  Barnes, 104 N. C., 25. The railroad being in  such case the 
agent of the consignee, a delivery to the railroad was a delivery to 
Morris. 

I t  is the same in law as if Morris had sent his servant to the defend- 
ant with an order and the money to buy a keg of whiskey and the defend- 
ant had let the servant have the whiskey; and, if these had been the facts, 
i t  could hardly be contended that i t  was not a sale, though Morris did 
live in South Carolina. And though the servant carried i t  over the line 
into South Carolina to Morris, could it be that this would be such an 
interference with interstate commerce as to prevent the defendant from 
being guilty of a violation of the criminal law of North Carolina? I t  
was argued for the defendant that North Carolina cannot legislate for 
South Carolina ; that its legislation is confined to its own territory. And 
so i t  is. But it would be strange if i t  could not enforce the criminal 
law within its own territory because i t  had been violated in  a trans- 
action with a citizen of South Carolina. 

I t  seems to us that what we have said is sufficient to show that the 
question of interstate commerce has nothing to do with the guilt or 
innocence of the defendant, and for this reason we do not feel called 
upon to discuss the law of interstate commerce. 

There is no error and the judgment is 
Affirmed. 

Cited: 8. v. Gallop, 126 N. C., 984; S .  v. Caldwell, 127 N. C., 526; 
8ims v. R. R., 130 N. C., 557. 

(635) 
STATE v. MARION POWELL. 

Ilzdictment for Conspiracy to Procure Seduction-Evidence, 
8uficiency 0.f.  

1. Conspiracy to seduce and defile a young unmarried woman is an indictable 
offense at  common law. 
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2. The evidence recited in the opinion held to be sufficient to be submitted to 
the jury upon the question of defendant's guilt. 

INDICTMENT for conspiracy to procure the seduction of a young un- 
married woman, tried at  Fall Term, 1897, of ASHE, before Greene, J., 
and a jury. 

The indictment was as follows: "The jurors upon their oath present 
that Xarion Powell and Lula Powell, late of the county of Ashe, on 
1 June, 1897, with force and arms, at  and in  the county aforesaid, un- 
lawfully and willfully did between thernselves conspire, combine, confed- 
erate and agree together, wickedly, knowingly and designedly, feloniously 
to procure false pretenses, false representations and other fraudulent 
means, one Lilly Lawrence, then being a poor child under the age of 21  
years, to-toit, of the age of 17 years, to leave her father's house without 
his consent, which said father had the legal control of her, the said Lilly 
Lawrence, for the purpose of prostituting her, the said Lilly Lawrence, 
and did prostitute her, the said Lilly Lawrence, against the form of the 
statute in  such case made and provided and against the peace and dig- 
nity of the State." 

The defendant Marion Powell alone was tried. The evidence is sum- 
marized in the opinion of the court. His  Honor charged the jury that 
before they could convict the defendant they must be satisfied beyond 
a reasonable doubt from the evidence that the defendants conspired 
together between themselves to procure Lilly Lawrence to leare her home 
and go to Tennessee to the end that Marion Powell might prosti- 
tute her. Counsel for defendant asked the court to instruct the (636) 
jury that there was not sufficient evidence to warrant them in 
finding, beyond a reasonable doubt, that there was a conspiracy between 
the defendants and that they should acquit. This instruction mas re- 
fused, and defendant excepted. There was a verdict of guilty, and the 
defendant was sentenced to two years' service upon the roads of Iredell 
County, and appealed. 

A t t o r n e y  General W a b e r  for the  S ta te .  
N o  counsel contra. 

- . ,  p r q  
M~NTCOAIERY, J. Marion Powell and Lula Powell were indicted for 

a conspiracy to procure the seduction and defilement of Lilly Lawrence, 
a young unmarried woman, 18 years of age, living, just before the of- 
fense charged, with her father. The male defendant alone was tried. 
The defendant's firs' exception was to the sufficiency of the indictment, 
i t  having been insisted that the bill charged no offense. There is nothing 
in  this exception. The matter was set out in approved form (Form 664, 
2 Wharton Forms), and the offense charged mas that of a conspiracy 
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to seduce and defile a young unmarried woman, which is a crime indict- 
able a t  common law. Wharton Am. Crim. Law, sec. 2317; 2 McClain 
Crim. Law, sec. 959. 

The only other exception was to the refusal of his Honor to charge 
the jury, at  the request of the defendant, that there mas not sufficient 
evidence upon which they could reasonably find a verdict of guilty 
against the defendant. His  Honor properly refused to give the instruc- 
tion. There was evidence going to show that the prosecutrix was un- 
married and 18 years old and living with her father; that the female 
defendant was a married woman, her husband being the brother of the 
other defendant, Marion Powell, who himself was a married man; that 
the female defendant sent for the prosecutrix, who lived a mile or mofe 

away, a t  her father's house, to come to her house to help her 
(637) about some house work; that after she arrived the defendant , 

Narion told her that if Joe, his brother, and the husband of Lula, 
did not pay her for her work he would; that during the week she stayed 
at  the female defendant's house, and repeated importunities were made 
by the defendants to the prosecutrix that she would go with them to the 
store of Marion in Tennessee, about 10 miles off; that the defendants 
were constantly engaged in close conversation with each other, and im- 
mediately afterwards would try again to persuade the prosecutrix to go 
with them to Tennessee; that finally the prosecutrix consented to go, 
she and the defendant Lula taking one road and Marion another, and 
meeting after they had gotten out of the neighborhood; that after they 
got to Tennessee the defendant Marion had intercourse with the prose- 
cutrix. 

There is a good deal more of such testimony, and certainly there was 
enough to have been submitted to the jury on the question of the defend- 
ant's guilt. 

No error. 

Cited: S. c. Howard, 129 N. C., 660; S. v. Ban Pelt, 136 h'. C., 645. 

STATE EX REL SOLICITOR V. N. JENKINS ET AL. 

Scire Facias-Appearance Bond-Breach-Record, Amendment o f .  

1. When one appears in  court, in obedience to the requirement of his bond. and 
submits himself to  the jurisdiction of the court, he continues under the 
penalty of the bond until the trial is terminated or until he is discharged 
by the court. 

2. Where a criminal case before a justice of the peace mas not concluded on 
the day set for trial, and was postponed to a subsequent clay, defendant's 
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bond to appear on the day set for trial bound him to appear on the day 
to which the adjournment was made. 

3. Where defendant, who was under bond to appear before a' justice of the 
peace for trial, failed to appear, and the justice caused him to be called 
and entered the default on the docket, but failed to enter it on the bond, 
as required by chapter 133, Laws 1889, it was not error, in the trial of an 
action on the bond, for the court, upon ascertaining the facts, to require 
the justice of the peace, who was present, to make the proper entry on 
the bond of defendant's default, such direction being merely for the pur- 
pose of perfecting the record. 

4. Where the record in the trial of an action on an appearance bond did not 
show that a judgment nisi had been entered against the principal in the - 
Superior Court, it was not error for the court, on ascertaining that such 
judgment had been taken, to require the record to be amended so as to 
show that fact. 

5. It  is not necessary to issue a sciq-e facias returnable to the next term of a 
court after the judgment nisi is taken on an appearance bond. 

ACTION by the State of North Carolina on the relation of the (638) 
solicitor against N. Jenkins and others on a bond for the appear- 
ance of defendant Larkin Jenkins before a justice of the peace, tried 
before Hoke, J., and a jury, at  Spring Term, 1897, of CALDWELL. 

There was judgment for the plaintiff, and defendanti appealed. 

Attorney General Walser and Mr. W.  C. Newland for the State. 
W .  H.  Bower and Edrnurzd Jones for defendants. 

FURCHES, S. The defendant Jenkins and others were arrested on a 
warrant issued by one Ballew, a justice of the peace, upon a charge of 
b ~ ~ r n i n g  a mill house of one Connelly. Upon affidavit of defendants the 
case was moved for trial before E. B. Phillips, another justice of the 
peace, on 9 November, 1895, fixed for the time of trial. The defendant 
Larkin Jenkins was required by the court to enter into bond in  the sum 
of $1,000 for his appearance before said Phillips on 9 November, and in  
lieu of personal surety, the defendant Nicholas Jenkins and his 
wife, Robena, executed a mortgage in the penal sum of $1,000 for (639) 
the appearance of the defendant Larkin, on 9 November, before 
said Phillips to answer the charge, 8nd that he should not depart the 
court without leave thereof. On the gth, the day fixed for the trial, the 
defendant Larkin appeared and the trial proceeded before said Phillips. 
But, not being able to conclude the trial on that day, its further hearing 
was postponed by the justice until Saturday, 16 November, 1895. 

A.t the time of this adjournment the State had concluded its evidence 
and the defendants were proceeding with their evidence. There was no 
express stipulations as to whether the defendant Larkia would be held 
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under the mortgage for his appearance on the 16th or not. But the 
defendant was present in court when the further hearing of the case 
was postponed until the 16th and offered no objection to this order of 
postponement. 

The defendant Larkin did not appear on the 16th, and the justice 
caused him to be called out, and entered the default on his docket and 
forwarded the papers and the mortgage to the Clerk of the Superior 
Court. The clerk placed the case on his docket, and at the next term of 
the Superior Court the defendant Larkin was called and failed, and 
judgment n i s i  entered against him. The clerk issued a sc i  f a  against 
Nicholas Jenkins and wife, Robena, on 16 April, 1897, which was re- 
turned, duly executed, 31 May, 1897. 

The bond and mortgage returned to the Superior Court by Phillips, 
the justice of the peace, did not have entered thereon the forfeiture of 
the defendant Larkin Jenkins, as required by Laws 1889, ch. 133. But 
i t  was admitted that Larkin Jenkins was called and failed to appear on 
the 16th, the adjourned day of the trial, and that the justice made entry 
thereof on his docket. Upon this admission the court directed the 

justice, who was present, to make the proper entry on the bond 
(640) and mortgage, which was then and there done in open court, and 

defendant excepted. 
The Minute Docket did not at the time of trial show that judgment 

n i s i  had been taken against the defendants at Spring Term, 1896, or at 
any other time. But that on an inspection of the clerk's journal and 
the entries of the day's proceeding, and on the evidence of the clerk and 
others, duly taken, the court was convinced that such judgment was had 
at said time and that it was an erroneous omission that the criminal 
docket did not show the same, then and there found as fact, that such 
judgment was had at said term, and directed that the record be amended 
so as to show the same, which was done, and defendant excepted. 

"On the facts admitted and those found by the court, the court was of 
the opinion that the failure of Larkin Jenkins to appear on 16 Novem- 
ber, this being the adjourned day of trial, was a breach of his bond and 
mortgage, and directed the jury to return the verdict as shown in the 
record. And the court also found the facts as declared in the verdict. 
Defendants excepted. 

The defendants appealed and assigned as error- 
1. That the court directed the justice of the peace to make the entry 

"called and failed on the bond and mortgage." 
2. That the court directed the amendment of the criminal docket so 

as to show judgment n i s i .  
3. For holding that the bond and mortgage to appear on the 9th re- 

quired Larkin to appear at the adjourned meeting of the 16th. 
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4. For that the clerk having jurisdiction to try said action failed to 
enter judgment nisi and that no notice issued to defendants to appear 
a t  the next term of the court. 

The exceptions of defendants appear to bc technical in their character. 
But  defendants are entitled to have them duly considered, and if 
they are well taken they are entitled to have the benefit of them. (641) 
Much of the law is technical in  its nature. I t  is too well settled 
law to call for argument or citation of authority to show that defendant's 
bond to appear on the 9th did not bind him to appear on the 16th) noth- 
ing else appearing. But to treat the case upon this stipulation alone, 
without considering the other facts connected with the case, would be a 
very imperfect consideration of the matter. A court of a justice of the 
peace has no stated terms, and it is to be held 011 a day certain to be 
fixed by the justice. But i t  often happens that the'investigation of one 
case cannot be concluded in one day, and if the court could not postpone 
the further hearing to another day all that had'been done mould be lost. 
Suppose the further hearing had been postponed until the next morning 
(the loth) ,  will i t  be contended that the defendant would not be bound 
to attend on that day or forfeit his bond? And if he would, what rule 
marks the distinction between that and the lGth? The rule must be 
that when he appears in obedience to the penalty of his bond and submits 
hinmelf to the jurisdiction of the court he continues under its penalty 
until the trial is terminated, or until he is discharged by the court. 

This rule is both for the protection of the State and for the benefit of 
the defendant-to relieve him from the trouble and expense of giving a 
new bond and, as in this case, the trouble and expense of executing a 
new mortgage. S. v.. Smith, 66 N. C., 620. 

Until 1889 the defendant could not have given bond for his appear- 
ance and would have been held in custody from the time of his arrest 
until he was discharged by the court. 8. v. Jones, 100 N. C., 438. And 
this act, now section 120 of the Code, as amended by chapter 425, 
Laws 1891, authorized the defendant to give a mortgage as se- (642) 
curity. 

Rut i t  was the duty of the justice upon the defendant's failing to 
appear to cause him to be called, and to note his failure to answer on the 
bond. and to return or send the bond with entry to the Clerk of the 
Superior Court of his county. The justice caused the defendant to be 
called and entered the default on his docket, but failed to enter this 
failure on the bond. H e  sent the bond to the clerk, but without this 
entry. 

The court, upon ascertaining the fact that the defendant was called 
and failed to  answer and that the justice had noted this fact on his 
docket, directed the justice, who was present, to  make the entry on the 
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bond. To this the defendant excepted, and contended that this was a 
penal statute and should be strictly construed. But i n  this, i t  seems to 
us, the defendant is mistaken. I t  is not a penal statute, but an enabling 
statute, passed for the benefit of defendants, and should receive a liberal 
construction at  the hands of the courts. 

But the direction of the judge was only to perfect the record-to sup- 
ply an entry of an admitted fact, that the defendant had been called 
and failed-to make the record speak the truth. This has been the 
practice, within the knowledge of some of the members of the court, for 
many years, and is authorized by section 908 of the Code and sustained 
by Sims v. Goettle, 82 X. C., 268; S. v. Vaughan, 91 N.  C., 532; S. v. 
Crook, ib., 536; S. v. Smith, 103 N. C., 410. 

For the same reasons and authorities the court was authorized to have 
the minutes of the Superior Court corrected so as to speak the truth 
and to show that there had been a judgment nisi, though not entered. 

There is nothing in the objection that no sci fa issued return- 
( 6 4 3 )  able to the next succeeding term of court after the judgment nisi. 

We were cited to no authority for this position, and we see no 
reason to sustain it. The practice has been the other way. 

The judgment of the court below is 
Affirmed. 

STATE v. THOK4S CALL. 

Indictment for Practicing Medicine in Violation of Law-Physicians- 
Certificate. o f  Competency - Statutes, Constitutionality of - Pour- 
teenth Amendment-Statutes, Repeal of-Indictmerzt, Xu,@ciency o f .  

1. The Legislature has an unquestionable right to require an examination and 
certificate as to the competency of persons desiring to practice medicine 
or to exercise other callings affecting the public and requiring skill and 
proficiency. 

2. The fact that a statute requiring such examination and certificate exempts 
from its requirements physicians already practicing in the State at the 
date of its passage does not make the statute invalid as creating a monop- 
oly or conferring special privileges, since it is only the exercise of the 
police power to protect the public from impostors and incompetents. 

3. Nor does such statute violate the Fourteenth Amendment of the Coustitu- 
tion of the United States prohibiting any State from denying to any 
person the equal protection of the laws, since such amendment does not 
restrict the powers of the State when the statute applies equally to all 
persons in the same class, and the State is usually the judge of the classi- 
fication. 

4. Section 5,  chapter 181, Laws 1889, making it a misdemeanor to practice 
medicine without first having registered and obtained a certificate from 
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the Clerk of the Superior Court, is not in conflict with, and hence does 
not repeal, section 2,  chapter 117, Laws 1885, making it a misdemeanor 
to practice medicine for fee or reward without first having obtained a 
license from the board of examiners. 

5. Upon an indictment under Laws 1885, ch. 117, see. 2, which makes it a 
miBdemeanor for any person to practice medicine for fee or reward with- 
out a license, a special verdict, which does not find that defendant prac- 
ticed "for fee or reward," will not justify a conviction. 

6. Under Laws 1889, ch. 181, see. 5, making it a misdemeanor to practice 
medicine without first having registered and obtained a certificate, an 
indictment which does not charge that defendant did not register and ob- 
tain a certificate, as required, is defective. 

7. Such indictment need not charge that defendant practiced "for fee or 
reward." 

8. An indictment under Laws 1889, ch. 181, sec. 5, making it a misdemeanor to 
practice medicine without first having registered and obtained a certifi- 
cate, need not charge that defendant does not belong to one of certain 
classes which are withdrawn from the operation of the statute by a 
proviso thereto. 

INDICTMENT for practicing medicine without license, etc., tried (644) 
before Starbuck, J., and a jury, at  Fall  Term, 1897, of WILKES. 

The indictment was as follows: "The jurors for the State, upon their 
oaths, present that Thomas Call, late of the county of Wilkes, on 1 
August, 1896, at  and in  said county, not being a woman pursuing the 
avocation of midwife, and not being a regular licensed physician or sur- 
geon, resident in a neighboring State, and not having a diploma from 
a regular medical college, and practicing medicine and surgery in  this 
State prior to 7 March, 1885, did unlawfully and willfully begin and 
engage i n  the practice of medicine and surgery and the branches thereof 
for fee and reward without having obtained license so to do from the 
Board of Medical Examiners of the State of North Carolina, contrary 
to the form of the statute in  such cases made and provided and against 
the peace and dignity of the State." 

On the trial the jury returned a special verdict as follows: 
"That Thomas Call, the defendant, for 10 years prior to this indict- 

ment, has practiced medicine in the counties of Ashe and Watauga. 
That he is and has been a competent and successful physician; that he 
has not obtained a certificate from the State Board of Medical 
Examiners, and did not practice medicine prior to 7 March, 1885, (645) 
and has no diploma from any regular medical college. That 
within the two years immediately preceding the finding of this bill of 
indictment he has practiced medicine in the family of Jacob Michael. 
We further find that the said Thomas Call has paid to the Sheriff of 
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Ashe County the taxes prescribed for physicians by Laws 1895 for the 
years of 1895 and 1896, &s evidenced by receipts. 

"If upon the facts the court should be of the opinion that the defend- 
ant is guilty, then we find him guilty, but if upon the foregoing facts 
t h e  court should be of the opinion that the defendant is not guilty, then 
we find him not guilty." 

His  Honor, upon this verdict, held that the defendant was guilty, 
and adjudged that he pay a fine of $10. 

Defendant excepted to the ruling of the court that the defendant, 
upon special verdict, was guilty, and appealed. 

Attorney General Walser for the State. 
W.  H. Bower for defendant. 

CLARK, J. The defendant is indicted for ~ r a c t i c i n ~  medicine in viola- 
tion of the Code, secs. 3122 and 3132, as am&ded by t a w s  1885, chs. 117 
and 261, by Laws 1889, ch. 181, secs. 4 and 5, and by Laws 1891, ch. 420. 
His  counsel earnestly contends that the law, as i t  stands, is contrary to 
Article I, section 7, of the State Constitution, which forbids exclusive 
privileges and emoluments to any set of men, and to section 31 of the 
same Article, which prohibits monopolies and perpetuities, and, further, 
that i t  is obnoxious to the Fourteenth Amendment to the Constitution 
of the United States, which prohibits any State to deny to any person the 
equal protection of the laws. That the statute is not in violation of the 
State Constitution is thoroughly discussed and held in S. v. VanDoran, 

109 N. C., 864. I t  is not to be questioned that the law making 
(646) power of a State has the right to require an examination and 

certificate as to the competency of persons desiring to practice 
law or medicine; Eastman v. State, 109 Ind., 278; S. v. Dent, 25 W. Va., 
1, affirmed in 129 U. S., 114; or dentistyy, Wilkins v. State, 113 Ind., 
514; People v. Phippin, 70 Mich., -6; to teach, to be druggists, pilots, 
engineers, or exercise other callings, whether skilled trades or profes- 
sions, affecting the public and which requires skill and proficiency. 
Cooley Torts, 289; Cooley Const. Lim. (6  Ed.), 745, 746; Tiedeman 
Police Power, sec. 87. To require this is an exercise of the police 
power for the protection of the public against incompetents and impos- 
tors, and i t  is in  no sense the creation of a monopoly or special privi- 
leges. The door stands open to all who possess the requisite age and 
good character and can pass the examination which is exacted of all 
applicants alike. 

The defendant, however, contends that the statute is unconstitntional 
on the additional ground that i t  exempts from its requirements those 
physicians who were already practicing medicine and surgery in this 
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State on 7 March, 1885. The first statute, making i t  indictable to prac- 
tice medicine and surgery without an examination by the State Board of 
Medical Examiners and a license therefrom, was enacted at the session 
of 1885 and was made prospective so as to apply only to those who 
should begin the practice of medicine and surgery thereafter. This was 
not unreasonable. I t  was fair  to assume that those already in  the prac- 
tice, many of whom have grown gray in the service of humanity and the 
alleviation of suffering, had already received that public approbation 
which was a sufficient guarantee of their competency, and should not 
be needlessly subjected to the humiliation of an examination by the side 
of beardless boys who had not yet swung a scalpel or prescribed a purga- 
tive, save under supervision; while those already in  practice who had, 
however, proved incompetent, i t  might be assumed, had been 
equally stamped with public disapproval at the cost to the public (647) 
of much bitter experience-an expensive and dangerous process 
of distinguishing the two classes to save the public from which, i n  
future, was the object of the new regulation requiring examination and 
license by a board of competent examiners. When the Act of 1889 was 
enacted i t  recognized that the new legislation had been prospecti~e by 
the Act of 1885; accordingly, 7 March, 1885, was made the dividing 
line, those practicing medicine and surgery before that date being left 
to the test of the public approval or disapproval acquired by them, and 
those beginning practice since that date, having presumably knowledge 
of that statute, were required to undergo the examination and obtain 
the license exacted by it. 

The statute bearing alike upon all individuals of each class is not a 
discrimination forbidden by the State Constitution nor by the Four- 
teenth Amendment. Broadfoot v. Fayetteville, ante, 418. I t  has been 
frequently adjudged by the Supreme Court of the United States that 
the Fourteenth Amendment does not restrict the powers of the State 
when the statute applies equally to all persons in the same class, and 
that ordinarily the Legislature is the sole judge of the classification. 
Slaughter I louse Cases, 83 U.  S., 36; Missouri v .  Lezois, 101 U. S., 22; 
Barbier v. Coanelly, 113 U .  S., 27; Hayes ?;. Missouri, 120 U.  S., 68; 
R. R. v. Mackey, 127 U. S., 205; W a b t o n  v. Nev in ,  128 U .  S., 578; 
Bell v. Penrz., 134 U. S., 232; Express Co. v. Seibert, 142 U. S., 339; 
Giozza v. Tierman,  148 U. S., 657; R. R. v. Wright, 151 U. S., 470; 
Lowe v .  Kansas, 163 U.  S., 81; R. R. v. Xatthews,  165 U .  S., 1. I n  re 
l iemmler ,  supra, Puller, C. J., pointedly says : "The Fourteenth Amend- 
ment did not radically change the whole theory of the relations of the 
State and Federal Governments to each other and of both governments 
to the people." I n  the Slaughter House Cases, supra, is the full- 
est and best discussion of the object and scope of that amendment. (648) 
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Doubtless there might be a classification made by the Legislature which 
would be only colorable and, in truth, would plainly be a discrimination 
conferring special privileges or denying the equal protection of the 
laws, but such is certainly not the case here. A classification of physi- 
cians practicing before the act and of those beginning thereafter, and 
distinguishing between those haring the diplomas of a medical college 
and those not, was held to be reasonable and within the legislatire dis- 
cretion. S. T .  Dent, supra; Ex Pa& Spinmy, 10 Nevada, 388; West c. 
Clutter, 37 Ohio, 347; People v. Phippin, 70 Michigan, 25; Hezvitt v. 
Charis, 16 Pick. (Mass.), 356; S. v. -Medical Board, 32 Ninn., 324; 
8. T .  Randolph, 17 L. R. A. 

The defendant, howerer, further presents technical objections which 
he is entitled to haye noticed. Section 5 of chapter 181, Laws 1889, does 
not repeal section 2, chapter l l ? ,  Laws 1885, and,not being in conflict, both 
sections stand, and the defendant could hax-e been indicted under either 
act. The indictment is sufficient under section 2, chapter 117, Laws 
1885, but the special verdict in that view is defecti~e, as it does not find 
that the defendant practiced "without fee or reward," and the defendant 
properly excepted that it did not justify an adjudication that the drfend- 
ant was guilty. I f  indicted under section 5, chapter 181, Lams 1889, 
it mas not necessary to'allege or prove that the defendant practiced with- 
out fee or reward, but the defendant insists that the indictment is de- 
fective in  that i t  does not contain the negative averment in  said section, 
"without having registered and obtained the certificate as aforesaid." 
This point of the insufficiency of the indictment mas not presented be- 
low, but is one of those which can be taken for the first time in this 
Court. Rule 27. The Act of 1889 requires a "registration and certifi- 

cate," which is not exacted by the Act of 1885. An indictable of- 
(649) fense is charged, but not found by the special verdict, if the in- 

dictment is under the Act of 1885, while i t  is found by the verdict, 
but not charged, if the indictment is under the Act of 1889, and the 
judgment must be arrested. An approved form of indictment under the 
S c t  of 1889 may be found in 5. v. VanDoran, 109 N. C., page 864, 
except that the wo~ds, "or a diploma issued by a regular medical college 
prior to 7 March, 1885." should be stricken out, as, by the Act of 1891, 
ch. 420, that fact will no longer authorize registration, and, of course, 
the concluding words, "against the peace and dignity of the State and 
contrary to the statute," etc., are now mere surplusage. S. v. l i i rkman, . 
104 N. C., 911; S. v. Harris, 106 N. C., 682. I t  is not necessary to 
insert a negative that the defendant does not belong to one of the classes 
named in the proviso to section 5 (chapter 181, Laws 1889), as its inser- 
tion is not required to charge the offense, for the proviso merely mith- 
draws certain cases from its operation. X. v. Norman, 13 N. C., 232; 
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S. ?;. XeZtoa, 120 N .  C., 591, 596. I t  would he otherwise if t h e  negation 
(even if i t  h a d  been contained i n  a proviso) was necessary t o  coilstitute 
t h e  offense, a s  was the  essential averment  which was  omitted f r o m  th i s  
bill t h a t  t h e  practicing medicine was  "without the  registration a n d  cer- 
tificate required by law.9' W h a r t o n  Cr .  P1. & P r . ,  sees. 238, 239 
( 9 t h  Ed.). 

J u d g m e n t  arrested. 

Cited: Narron 1;. R. R., 122 X. C., 861;  19. c. Hord, ib., 1095;  h'. 7,. 

Welch, 129 N.  C., 580;  S. c. Xclinight, 1 3 1  S. C., 719 ;  8. c. Biggs, 
133  K. C., 732;  Ewbank v. Turner, 134  S. C., 82;  X. c. Godden, ib., 
746;  S. v. Connor, 142 K. C., 707 ;  X. v. Hicks, 143  K. C., 693, 693;  
In  re Applicants for License, ib., 1 5 ;  Xt. George I > .  Hardie, 147 K. C., 
9 6 ;  S.  v. Craft, 168 N. C., 212;  8. 1;. Siler, 169 N .  C., 317. 

(650) 
STATE v. HIRAM WILSON. 

indictment for Conspiracy-AVarriage, Validity of-Indictment-Du- 
pZicity-Trial-Ecide~~ce-Instructions-Sentence-AppeaZ-Record. 

1. I t  is not improper for the trial judge in sentencing a person convicted of a n  
offense to recite in the judgment, as  a reason for the severity of the 
sentence, the many offenses of which the defendant has been preriously 
convicted. 

2. An indictment charging three defendants with having conspired to procure 
sham marriages between two of them and two women is not bad for 
duplicity. 

3. Duplicity in a bill of indictment is ground only for a motion to quash, and, 
being cured by verdict, is not ground for a motion in arrest of judgment. 

4. While consent is essential to marriage in this State, i t  is not the only essen- 
tial, but i t  must be acknowledged in the manner and before some person 
prescribed by section 1812 of the Code. 

5. A marriage pretendedly celebrated before an unauthorized person, being a 
nullity and not capable of being legalized by consent a conspiracy to pro- 
cure sexual intercourse with a woman through such pretended marriage, 
is an indictable offense. 

6. The objection that there is not sufficient evidence to go to the jury against 
defendants on trial is not ground for a motion in arrest of judgment, 
which can only be based upon defects apparent upon the face of the 
record. 

7. Bn exception that  there is  no evidence against defendants on trial sufficient 
to go to the jury is too late when taken after verdict. 

479 
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8. When the error complained of is the refusal of a prayer for instruction 
that there was no evidence to go to the jury against the defendant, i t  is 
the duty of the appellant to justify his prayer by showing that there was 
no such evidence, either by stating that as a fact in his case on appeal 
or by setting out the evidence therein and showing thereupon that there 
was really no evidence on the material point. 

9. Where the State's solicitor agrees that the trial judge's notes of the testi- 
mony shall be a part of the record on appeal, and such notes are incom- 
plete, but are the only record of the evidence, he is bound by the insuffi- 
ciency of the evidence shown thereby. 

(651) ISDICTMEXT for conspiracy to procure n fraudulent marriage 
in order to encompass the seduction and defilement of two women, 

tried before Adnms, J., and a jury, at Spring Term, 1897, of YANCEY. 
The indictment mas as follows : 
"The jurors, etc., present that Plato Ray, Hiram Wilson, and William 

Fender, etc., on 1 March, 1896, with force and arms, etc., unlawfully 
and willfully and feloniously did conspire, conibine, confederate, and 
agree together, wickedly, knowingly, falsely, feloniously, and designedly, 
to procure, by false pretense, false representations, and fraudulent 
means, Hattie Phillips and Hettie Phillips to allow Plato Ray and 
Hiram Wilson to halye illicit carnal connection with them by going 
through a sham marriage and seducing them, the said Hattie Phillips 
and Hettie Phillips, to believe it to be a real bona fide marriage; and, 
by said unlawful, willful, and felonious conspiracy so entered into by 
Plato Ray, Hiram Wilson, and William Fender, said sham marriage 
was procured, and said Hattie and Hettie Phillips carnally known by 
said Plato Ray and Hiram Wilson, to the great damage of the said 
Hattie Phillips and Hettie Phillips, and to the evil example of all good 
citizens, against the form of the statute and against the peace and dig- 
nity of the State." 

From the fragmentary and incomplete statement of the evidence, it 
appears that Hattie Phillips, witness for the State, testified that the 
defendant Ray came to her and told her that he had a license for their 
marriage, they being then engaged to be married; that they then went to 
the house of the defendant Fender and told him they wanted to go to a 
magistrate; that Fender said J. A. Austin was a magistrate, and there- 
upon they all went to Austin's house, and witness and Ray were married 
by Austin; after returning to Fender's, witness learned that they were 
not married, and witness started home, the defendant Wilson, with a 
sister of the witness, accompanying her a part of the way. Witness 

stated that she went to Austin's to be married, and thought she 
(652) was married until Austin said, "This will ruin us." 

480 
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J. A. Austin, witness for the State, testified that Hattie Phillips and 
defendant Ray came to his house about 10 o'clock at night, in company 
with the defendant Wilson, Will Fender and his wife, and others, and 
wanted to know whether he could marry them, and he replied that he 
could marry them for fun; that he then went through some sort of a 
ceremony; that he was not a justice of the peace. He further testified: 
"Mary Edwards was with the crowd, and she is a prostitute. After the 
ceremony I went to Sid Phillips'. I reckon Hattie heard me say I had 
no license; she was standing in the door. I guess they all understood 
that it was all in fun. The father of Hattie had us up before a justice 
of the peace, and we compromised by paying him $30. I and Ray paid 
Phillips $15." 

The mother of Hattie testified that her daughter came home next 
morning "when the chickens were crowing"; that Hattie was not in the 
habit of going out at night, and never went to school a day in her life. 

A witness for the defendants testified that he saw Hattie the next 
morning after the alleged marriage; that she was crying, and that, in 
reply to a question whether she was married, she said the boys said she 
was married; that Austin married her and Ray; that the parties had 
told her she was going to get married, but she didn't believe she was, for 
she knew Austin couldn't marry any one. 

Defendants moved in arrest of judgment, (1) for that the bill was void 
for duplicity, in that if any offense at all was charged, the defendants 
were guilty of two separate and distinct offenses; (2)  that the bill did 
not charge the defendants with the intent to commit any felonious crime 
known to the law of the State; ( 3 )  that there was no evidence sufficient 
to go to the jury as to the guilt of Hiram Wilson, no witness having 
testified that he was a party to any fraud or the procurement of 
any sham marriage between the defendant Plato Ray and the (653) 
prosecuting witness, Hattie Phillips ; (-1) that there was no testi- 
mony that the defendants Plato Ray or Hiram Wilson intended to have 
illicit intercourse with the prosecutrices, Hattie or Hettie Phillips, or 
that they had such intercourse with either of them. Defendants also 
moved in arrest of judgment the fact that his Honor failed to charge 
as prayed for by them, as follows, to-wit: "(1) That there is no evi- 
dence of conspiracy between the defendants, and no assent to do any 
unlawful act. (2)  Before you can find the defendants guilty as charged, 
you must find beyond a reasonable doubt that. the defendants, by assent 
and confederation between themselves, conspired to deceive the said Hat- 
tie Phillips by a mock marriage, and that she was deceived." These 
charges his Honor refused to give. The defendants further excepted to 
his Honor's charge, for that he charged the jury that i t  was no defense, 
even if Austin, the man who performed the ceremony between Plato Ray 
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and Hattie Phillips, was a justice of the peace or was authorized to 
solemnize marriages. 

His  Honor rendered the following judgment: 
"It appearing to the court, as to Wilson, that at  the last term of this 

court this defendant was indicted for an assault with a pistol by shooting 
a man named Shook through the arm;  and i t  further appearing that the 
defendant at  the same term of the court was indicted for carrying a 
pistol, and upon both of said charges the defendant plead guilty; and i t  
further appearing to the court that this defendant is a notorious violator 
of the law, and openly defies the law and its process, and at  the last term 
of the court he was allowed to plead guilty, and the judgment was sus- 
pended in  accordance with an agreement with the solicitor of this dis- 
trict, and that, too, in  the absence of counsel who had been employed to 

prosecute this defendant, and after the prosecuting witness, who 
(654) had been shot through the arm and his arm broken, had been dis- 

charged by the solicitor and told that he need not appear until 
this term of the court; and i t  further appearing that said shooting was 
without justification or provocation, the judgment of the court is that 
this defendant be put upon the public roads of Buncombe County for a 
term of three years." 

From this judgment defendant Wilson appealed. 

Attorney General Waber  and J .  T.  Perkins for the State. 
E. J .  Justice for defendant. 

CLARK, J. The defendants, Plato Ray, Hiram Wilson, and Will Fen- 
der, are charged with a conspiracy to procure Hattie Phillips and Hettie 
Phillips to have carnal intercourse with said Ray and Wilson, through 
sham marriages celebrated before a person not authorized, and thereby 
seducing the women named, through their belief that i t  was a valid 
marriage. 

The indictment is very inartificially drawn, though, as to form, its 
defects are probably cured by the Code, sec. 1183. The objection that 
the judge, in sentencing Wilson to three years on the public roads, 
recited as reasons for the severity of the sentence the many offenses of 
which he had been theretofore convicted, and his general bad character, 
is not well taken. Such matters ought justly and properly to be con- 
sidered, as well as, on the other hand, a defendant's previous good char- 
acter in lightening the sentence to be imposed. I n  England and some 
of the States of this country there is an "Habitual Criminals Act," 
which requires heavier sentences for such offenders. Whar. Cr. P. L. 
and Pr., sec. 934 (9 Ed.) ; 1 McClain Cr. L., 528; Moore v. Missouri, 
159 U. S., 673. 
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The first ground of the motion in arrest of judgment, that the bill is 
bad for duplicity, cannot be sustained. I t  is true that the joining of two 
separate offenses in the same count is bad for duplicity ( S .  v. 
Cooper, 101 N. C., 684), or the charging different persons with (655) 
different offenses in the same indictment (S. v. Hall, 97 N. C., 
474), both cited with a p p r o ~ a l  in S. v. Harris, 106 K. C., 682, but here 
the three defendants are charged mith one and the same offense, to-wit, 
conspiracy to procure certain persons to be duped into illicit carnal 
intercourse. A charge that A. stole the property of C., and that B. stole 
the property of D., is bad for duplicity, if made in one bill; but the 
charge that A, B., and E. conspired to steal the property of C. and D., 
and that C.'s property vas  to be carried off by one conspirator, and D.'s 
property by another, is not bad for duplicity, since the offense charged 
is not the larceny, which would be separate and distinct offenses, but the 
conspiracy which is a single offense participated in by all. 2 NcClain, 
supra, sec. 978. Besides, duplicity is ground only for a motion to quash. 
Being cured by the verdict, it cannot be used as ground for a motion in 
arrest of judgment. Whar., supra, secs. 255, 760. 

As, however, the case must go back for other reasons, the solicitor may 
consider whether it is not advisable to send a more carefully drawn bill, 
and whether it would not simplify the trial to send two bills, one charg- 
ing the conspiracy to deceive Hattie Phillips by a sham marriage, and 
the other charging a conspiracy to deceive her sister by a similar device. 

The second ground in arrest of judgment is that no offense is charged. 
I t  was urged that consent makes marriage, and, therefore, though the 
person solemnizing it was neither "an ordained minister or a justice of 
the peace" (nor was the marriage according to the customs of the Society 
of Friends), as provided i n  the Code, see. 1812, i t  would be a valid mar- 
riage. Such is not the law in North Carolina. Consent is essential to 
marriage, but it is not the only essential. 14 Am. & Eng. Enc., 472, 
note 3. I n  this State it must be acknowledged in the manner and 
before some person prescribed by the section of the Code just (656) 
cited. No celebration was required by the canon law prior to 
the Council of Trent, nor by the civil law, nor by the law in  Scotland, 
nor in many States in this Union. I n  some States the question has never 
been decided. I n  other States celebration before some person authorized 
by law is held essential, as (after some hesitation) has been held to be 
the common law in England. Stewart Marriage &. Div., sec. 90 ; 14 Am. 
& Eng. Enc., 515. I n  the latter class is North Calolina. 

There is no such thing as marriage simplv by consent, in this State. 
Rufin, C. J., in S.  2%. Samuel, 19 N. C., 177, and 8. 1 % .  Bmy, 35 N. C., 
290; Gaston, J., in 8. 1%. Patterson, 24 K. C., 346; Penrson, C. J. ,  in 
Cooke u. Cooke, 61 N.  C., 583. And the same is recognized as the la%- ill 
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the more recent cases of S. v .  Parker, 106 N.  C., 711, and X. v. Xelton, 
120 S. C., 591. I n  8. v. Bray, supra, Rufin, C. J. ,  in  an interesting dis- 
cussion, tracing our marriage lam, shows that, originally in this colony, 
valid marriages could only be solemnized by ministers of the Church of 
England (with the result, as nre now know from the "Colonial Records," 
that a large part of the population were not legally married, owing to 
the scarcity of such ministers). I n  1716, ch. 1, reciting the incon- 
venience from scarcity of ministers of the established church, authorized 
the Governor of the colony to solemnize marriages; then, in  1741. ch. 1. 
empowered justices of the peace to perform the ceremony. I n  1766, 
ch. 9, the privilege was extended to ministers of the Presbyterian Church, 
and at last, in 1778, ch. 7, to ministers of all other denominations; and 
marriages according to the custom of the Society of Friends mere also 
made valid. This last, made a little broader, is now the Code, sec. 1812. 
8. v. Pcrker, 106 N.  C., 711. 

From this summary it may be seen that a marriage pretendedly cele- 
brated before a person not authorized would be a nullity; and a 

(651) conspiracy to procure a woman to submit herself to the embraces 
of a man by false and fraudulent representations that the officiat- 

ing person had authority to solemnize the rites of matrimony mould be a 
conspiracy to do an unlawful act, and indictable. S. c. Younger, 12 
N. C., 357 ; 2 XcClain, supra, see. 959. 

S. v .  Brown, 119 N.  C., 825, merely held that where a prirate citizen 
celebrated a marriage bebeen a man and woman with their consent, no 
fraud or conspiracy being charged, i t  was not indictable. That is a very 
different matter from the charge here. I n  the case stated in X. v. Brown 
the ceremony was a nullity, and the man and woman living together on 
the strength of it ~ ~ o u l d  have been indictable for fornication and a d d -  
tery; but there being nothing charged against the person officiating, 
beyond his 15-ant of authority, there was no criminal offense as to him. 

The third and fourth grounds in arrest of judgment are that there was 
no evidence sufficient to go to the jury against the defendants. These 
are not matters to be urged in arrest of judgment, which can only be 
based upon defects upon the face of the record, and treated even as an 
exception, i t  is too late when taken after verdict. X. v .  Harris, 120 
N.  C., 577, citing S.  c. Xiger, 115 N .  C., 746 ; S. v. Hart, 116 3. C., 976 ; 
Holden v. Strickland, 116 N.  C., 185 ; Sutton v. Walfers, 118 N.  C.. 495 ; 
Riley v. Hall, 119 N.  C., 406; X. v. Leach, ib., 828, and other cases. 

The fifth ground in  arrest of judgment is that the court declined to 
charge, as prayed, that there nTas no evidence of conspiracy betm-een the 
defendants, and no agreement to do an unlawful act. This is certainly 
not ground in  arrest of judgment, bnt we may treat i t  as an exception 
for refusal to charge. The burden vas  on the appellant to justify his 
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prayer by showing that, in truth, there was no evidence, either by stating 
that as a fact in his case on appeal, or setting out the evidence in 
his statement of the case and showing therefrom that there was (658) 
none on that point. Williams v. Whiting, 92 K. C., 683; Xerrell 
v. Whitmire, 110 N.  C., 367; Pallcaer v. Thompson, 112 N.  C., 455; 
James v.  R. R., ante, 523. H e  did not do that, but the solicitor, in 
accepting the appellant's case on appeal, generously came to his aid by 
adding that he did so on the condition that the "judge's notes of the tes- 
timony, with instructions asked and refused, are made a part of the case 
on appeal." The clerk sends up the original of the judge's notes of the 
testimony on file in his office, and certifies that he does so, in  lieu of 
sending a transcript thereof, because he "is not able to read the same." 
Upon inspecting them, he is held excusable. Deciphering them the best 
we are able, we can find no sufficient evidence therein to justify the 
refusal to charge as prayed. I t  may be, and is probable, that the evi- 
dence was much fuller, and that the judge's notes are rather memoranda 
than a t ranscr i~ t  of the evidence. But the solicitor has had them ~ u t  
into the case on appeal as a true statement of what the evidence was, and 
the appellate court is bound by them. Such method of making up a case 
on appeal cannot be commended, and if followed would cause frequent 
miscarriages of iustice. The solicitor should have stated the evidence in 

u 

his counter-case (if he did not accept appellants' case), arid if the 
appellants did not accept the counter-case they could have sent i t  to the 
judge to settle. S. v. Baker, 119 N.  C., 912. 

p iom the importance of the subject, we have discussed the points pre- 
sented, but on the last ground we must send the case back for a 

New trial. 

Cited: James v. R. R., ante, 532; S. v. Davidson, 124 N.  C., 844; 
X. v. Huggins, 126 N.  C., 1056; S. 5 .  Hamby, ib., 1067; S. v. Howard, 
129 N. C., 660; X. v. Van Pelt, 136 N. C., 645 ; S. v. Burnett, 142 N. C., 
580; Jones v. High Point, 153 N.  C., 373; S. v. Houston, 155 N.  C., 433; 
8. v. linotts, 168 N.  C., 191. 

STATE v. RILEY PATE. 
(659) 

Indictment for Murder-Indictment, Suficien,cy of-Time of 
Homicide-Variance. 

1. An indictment for murder which sets out the name and county of residence 
of the accused. the date of the homicide, the averment "with force and 
arms," the county in which the homicide was committed, and that the 

455 
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defendant feloniously, willfully and of his malice aforethought did kill 
and murder the person alleged to have been killed "against the form of 
the statute in such case made and provided and against the peace and 
dignity of the State." is sufficient, under chapter 58, Laws 1887, and is 
not defective for failure to allege whether the uerson killed was a man - 

or woman, or whether the mortal wound was inflicted by stabbing, shoot- 
ing or killing. 

2. Where an indictment for murder charged the killing to have taken place 
5 December, 1896, and the evidence showed that, while the deceased was 
wounded on that day, he died three days thereafter, and before the bill of . indictment was found: Held, that the variance was not fatal. 

INDICTMENT for murder, tried before Greene, J., and a jury, at Fall  
Term, 1897, of MITCHELL. 

The indictment was as follows : 
"The jurors for the State, upon their oaths, present that Riley Pate, 

late of the County of Yancey, on 5 December, 1896, with force and arms, 
at  and in the county aforesaid, unlawfully, willfully, feloniously, and of 
his malice aforethought, did kill and murder one Mat Hensley, against 
the form of the statute in such case made and provided, and against the 
peace and dignity of the State." 

After arraignment, prisoner's counsel moved to quash, (1) because 
there is no charge in the indictment that prisonei killed a reasonable 
creature in being; (2 )  that prisoner is not informed as to the manner of 
the death, whether by poisoning, stabbing, or shooting; ( 3 )  he is not in- 
formed whether he is charged with killing a man or a woman. Motion 

refused, and prisoner excepted. 
(660) The first witness testified that deceased was shot, 5 December, 

1896, but did not die until 10 December, lS96. The bill charged 
the killing to have taken place 5 December, 1896, and prisoner moved 
the court to discharge him as to this bill of indictment: (1) that an 
acquittal of this bill would not protect him from an indictment which 
could be preferred, alleging the killing to have taken place on or after 
the death of the deceased; (2)  that the proof shows the deceased was 
alive and in being after the alleged death, 5 December, 1896. Motion 
overruled, and defendant excepted. 
7 

Bascom Roberson testified: On 5 December, 1896, he and James 
Riddle and the prisoner left Riggins' about 12 o'clock to go to XcNeill's 
store. Witness had a bottle of whiskey. Prisoner had three or four 
bottles and a pistol. They had not gone far  when they saw deceased 
coming, and prisoner asked who i t  was. Deceased was a boy, about 15 
years old, and lived four or five miles away. When he came up, they 
treated him and went on up the river, Riddle and prisoner walking in 
front, and witness and deceased behind. They had not gone far  when 
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deceased told witness that he was going to the marriage of his brother, 
and wanted ~ ~ i t n e s s  and Riddle to go with him. Witness told him to tell 
Riddle, and deceased took him to one side and had a talk with him. 
Deceased said he did not want prisoner to go; that prisoner was under 
the influence of liquor. Shortly afterwards, prisoner pulled out his pistol 
and fired, and they tried to get him to shoot out all the loads, fearing he 
might shoot them by accident. Prisoner stated he had but two more 
loads and that he was going to kill a man, and he pulled out his pistol 
and in flourishing it around broke one of the bottles he h8.d in his own 
coat pocket. This made him mad, and he swore we were the cause of it. 
H e  presented his pistol at Riddle. Witness knocked the pistol out of his 
hand and broke a piece off the handle. They had not gone far 
before prisoner presented his pistol at  Riddle and the deceased, (661) 
and told then1 if they did not stop and drink with him he would 
kill them. They stopped and drank. Prisoner swore he was going to 
kill deceased, and presented his pistol at him. Deceased got behind 
Riddle. Prisoner ran after him, n-it11 pistol in hand, and deceased got 
behind witness, when witness told prisoner he could not hurt deceased, 
and to stop. He  put up his pistol and asked deceased if he was armed, 
and deceased said he was not. Prisoner then took hold of him and 
searched him, and took his knife and also the witness' knife, which the 
deceased had borrowed, and said he was going to throw them into the 
river, but witness prevented this. They all started on again, arranged 
as before, and had not gone far when prisoner pulled his pistol out and 
called to them to stop, or he m~ould shoot them, and they stopped. On 
starting again, witness and deceased got in front and ran down to the 
canoe landing on the ril-er (which was about 50 feet wide), and hid 
under the bank, got in the canoe, and crossed the rir-er, before prisoner 
discorered that they had crossed. They were trying to get away from 
him to go with the deceased to the marriage, and when prisoner saw 
them he drew his pistol and ordered them to bring the boat back, and 
swore that if they did not he would go over there and shoot them. Wit- 
ness told deceased to run. Deceased replied that he had been trying to 
get away from the prisoner for some time, and he mould not run any 
further. Prisoner waited a little, with pistol in  hand, swearing he would 
kill deceased, and deceased picked up a rock. Prisoner came out of the 
water, ran deceased around a tree, behind which he mas hiding, some 
two or three times, during which time deceased -ciTas begging him not to 
shoot, and prisoner snapped his pistol at him, after which deceased threw 
a rock at prisoner, but missed him, and immediately after the rock was 
thrown, the prisoner shot the deceased, the ball passing through his lungs 
and lirer. When the pistol was fired, some one said to Pate (the 
prisoner), from across the river, not to shoot that boy any more, (662) 
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and prisoner pointed his pistol at  the party across the river, and swore 
if he came over he would shoot him. Deceased told prisoner he had 
killed him, and prisoner lifted deceased's coat and looked at the wound, 
and said, "If I have, God have mercy on and ran off, and was not 
seen any more until he mas arrested. 

The evidence of Thomas Edwards and James Angel is about the same 
as that of the preceding witness, in all material respects. 

Dr. Whittiagton, a physician, testified that he attended the deceased 
and made a post-mortem examination, and that the ball passed through 
the lungs and liver and lodged in the backbone, which caused his death. 

The father of the deceased testified that deceased was 15 years old and 
weighed 100 pounds. The mother of the prisoner testified in his behalf 
that he was born on 2 May, 1881, and had spasms when an infant and 
continued to have them until he was a good-sized boy, and then he got 
better, but since he had got to drinking they had come back on him. On 
the night of the killing he came home about dark and was drinking, and 
his face was bloody, and he said the deceased had killed him. H e  did not 
appear to know much. A sister of prisoner testified that shortly after 
the killing she went down to the river to meet her husband, and saw four 
boys coming up the river. She hid under the bank, near the water, and 
saw Bascom Roberson and deceased take a canoe and cross the river, and 
prisoner and deceased got into a quarrel. Prisoner crossed the river, but 
before he got out of the water the deceased threw one rock at  him and 
missed him, and when he got to the bank another rock was thrown, which 

hit the prisoner on the side of the head, and a third rock was 
(663) thrown, which struck the fence. Deceased and prisoner ran 

around a tree-acted as if they were trying to get rid of each 
other. Prisoner shoved his pistol down and shot, and walked off a little 
way with Roberson, and turned and walked back to the deceased, pulled 
up his coat and looked at him, and then started off. Prisoner would take 
spells when he mas a baby, and did not have any sense. Witness did not 
let herself be known at the river. 

A brother-in-law of prisoner testified that he saw prisoner after dark 
that night, and his head was cut; that he had seen him when he did not 
seem right; that he took him to Madison County the night after the kill- 
ing. Witness admitted, on cross-examination, that he betrayed him to 
J. Hensley, the father of the deceased, for $10. 

The evidence of Jesse Harden was, in substance, the same as that of 
the other witnesses in reference to the crossing of the river, running 
around the tree, etc. 

The evidence of six other witnesses was to the effect that they knew 
the prisoner and had never known or heard of his having spasms before, 
and that he was about 18 years old. 
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Prisoner asked the court to charge: (1) If ,  previous to the time the 
quarrel arose across the river, the deceased and prisoner were friends, 
and at that time there was no preconceived mallce on the part of the 
prisoner, and that the fight occurred on account of the language and the 
quarrel that arose at  that time, the deceased being armed mith a rock 
and the prisoner with a pistol, the prisoner would be guilty of man- 
slaughter. (2 )  That if prisoner went across the river for the purpose of 
recovering his money, or he believed that Roberson and the deceased 
were in possession of his money and were trying to escape with it, he had 
a right to cross the river with his pistol in  his hand, and if assaulted 
mith a rock by deceased, and he fired his pistol to sare himself from 
death or great bodily harm, he is not guilty. ( 3 )  I f  deceased and 
prisoner met at  the canoe landing, and upon a sudden quarrel a (664) 
fight ensued, and the prisoner killed the deceased, even if there 
had been previons malice, the law will not refer to the malice, bwt to the 
provocation, and extenuate the offense to manslaughter. . . . ( 5 )  I f  
previous quarrels and difficulties between them had been reconciled, and 
the fight occurred upon a fresh quarrel, i t  will not be presumed that 
prisoner was moved by the old grudge, unless it appears from all the cir- 
cumstances. (6) I f  prisoner entered into the fight with a deadly weapon 
and in the progress of the fight the prisoner was pressed to the wall- 
that is, if he was placed in such a position that he had to take the life of 
his adversary or receive great bodily harm, or be killed-and he took the 
life of his aduersary, he would not be guilty. Prisoner excepted to the 
refusal to give the above instructions as prayed for, though they were, 
in  substance, embraced in his Honor's charge to the jury. 

There was a verdict of murder in the first degree. A motion for new 
trial was made and refused, and from judgment of death the defendant 
appealed. 

At torney  General Walser  for the State .  
No coumel  contra. 

NOKTGORIERY, J. The defendant was not represented in this Court by 
counsel, and on that account we hare giren the whole record a most 
thorough and painstaking examination. The indictment' contains every 
arerment under the requirements of chapter 58, Laws 1887, to make i t  a 
complete bill of indictment for murder. Indeed, less might have been 
charged in  the indictment, and yet the same held good and sufficient, 
under the decision of this Court in AS. v. Arnold.  107 R. C.. 861. I n  the 
body of the indictment the name of the person accused, the defendant, is 
set out, as mas the county of his residence, the date of the homi- 
cide, the averment, "with force and arms," the county in which (665) 
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the offense was alleged to have been committed, and that the accused per- 
son feloniously, willfully, and of his malice aforethought, did kill and 
murder the person alleged to have been killed, against the form of the 
statute in  such case made and provided, and against the peace and dignity 
of the State. The court was therefore right in its refusal to quash the 
bill on the motion of the defendant. 

After a portion of the testimony had been received, to the effect that 
the deceased was shot and wounded by the defendant on 5 December, 
1896, and that he died a few days thereafter-$0 hours, according to the 
testimony of the attending physician-the counsel of the defendant 
((mored the court to discharge him as to this bill of indictment." We 
will treat this motion as one made for a new trial, because of the vari- 
ance between allegation and proof. The ground of the motion was that 
it was shown by the el-idence that the deceased lived some days after he 
had been mounded, m-hile the bill of indictment alleged that he was killed 
outright on 5 December, and that therefore the defendant might be 
indicted again for the same offense if he should be acquitted on the 
present trial. The answer to that is, that the day on which the indict- 
ment alleged the homicide to have been committed is immaterial as to 
the point raised by the defendant. The State had the right to prove, and 
it was its duty to prove, the homicide, if such could have been done, on 
any day up to the finding of the bill; and all the evidence in  the case 
bearing on the time of the wounding and the time of the death mas that 
he died before the finding of the bill, and within less than a year and a 
day, to-wit, within three days from the day on which the wound was 
inflicted. I t  was held in 8. u. O w e l l ,  12 N. C., 139 (before our Code, 

sec. 1189; section 20, chapter 35, Rev. Code), upon motion in  
(666) arrest of judgment, that the failure in  the indictment to allege 

that the death of the deceased occurred within a year and a day 
after the wound was inflicted, n7as fatally defective. I n  that case the  
indictment charged that the mortal wound was given on a particular day, 
but failed to state when the death occurred. The reasoning of the court 
was that they could not conclude that the actual date of the mortal 
wound was the day alleged in the bill, as the State could show that it mas 
inflicted on a i y  day before the bill was found. I t  might have been 
proved to have been given on any day previous to the finding of the bill, 
for such proof would have supported the charge that i t  was giren on the 
day mentioned in the indictment. The court, therefore, could not derive 
any aid from the time charged in the indictment as to when the wound 
was giren, and by a comparison of that time with the time of the finding 
of the bill, conclude that death followed within a year and a day from 
the date of the wound. 
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But even before the statute of 1887 (chapter 58), me think, the indict- 
ment in the case before the Court would have been good, so fa r  as the 
objections raised by the defendant are concerned. I n  X. v. Baker, 46 
N.- C., 267, the indictment charged that the blow was inflicted on a cer- 
tain mentioned day, and that the deceased instantly died; whereas the 
fact was established by the e~-idence that the deceased did not die on the 
day the mound was inflicted, but lived nearly three weeks thereafter. The 
court held that the variance mas not material, because the evidence 
showed that death occurred within the year and day from the infliction 
of the wound. The motion to discharge the defendant, treated as a 
motion for a new trial for rariance between allegation and proof, mas 
properly refused by the court. Such of the special instructions prayed 
for by the defendant as should have been gix~en to the jury mere, in  sub- 
stance, embraced in  his Honor's charge ;and the court instructed 
the jury fully and carefully as to the law bearing upon murder (661) 
in  the first and second degrees, under our statute, and also as to 
that concerning manslaughter applied those principles to the facts 
developed in  the trial, and gave the whole matter a fair and careful 
inrestigation. 

The judge who drafts this opinion of the court fresh from the perusaI 
of the record in the case is saddened to have to write that the judgment 
of the court below must be affirmed. The youth who m7as murdered 
was only 15 years old, and his slayer only about 18, addicted to the drink 
habit and drinking a t  the time he committed the murder. The boy 
criminal is by judgment of human law condemned to gix-e his life as the 
penalty of his crime, but the Great Spirit alone can know how much of 
that sin is chargeable to him and how much to those who have influenced 
his life, and how much to those who, ~vherever they live, might have 
used agencies to make that life one of a higher order. We find no error 
in  the rulings of the court below, and the judgment must be 

Affirmed. 

STATE v. BXDY COLLIKS. 

Indictmeqzt for Larceny-Trial-Evidence-Decla~ations of CO- 
Defendant. 

Declaration of one or two defendants jointly on trial for larceny are admis- 
sible only as against the party making them, and, if admitted, it is error 
not to instruct the jury that such declarations are incompetent as to the 
other defendant. 

IKDICTMENT against Andy Collins and Charles Collins for larceny, 
tried before Norwood, J., and a jury, at Fall  Term, 1897, of MACON. 

491 
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( 6 6 8 )  The defendants were convicted, and Andy Collins appealed, 
assigning as error the admission of declarations of his co-defend- 

ant as to the part appellant took in  the robbery of the store of the prose- 
cutor, Hale. 

At torney  General Walser  for the  State .  
J .  P. R a y  for defendant.  

FAIRCLOTH, C. J. Defendants, Andy Collins, Charlie Collins, and 
others, were indicted for larceny. 

Burgess, a witness for the State, testified that defendant Charlie Col- 
lins told him that defendant Andy "got these goods for him out of Hall's 
store," and described the manner in which they entered the store, etc. 
The defendant Andy, the only appellant, objected to these declarations 
of Charlie. The objection was 01-erruled and the evidence admitted, 
and Andy excepted. This was error, and is the only exception necessary 
to consider. Those declarations were conlpetent against Charlie, and 
if his Nonor had instructed the jury that they were competent only 
against Charlie, and not against Andy, that mould not have been erro- 
neous, but no such instruction was g i ~ e n ,  appearing in the record. Dec- 
larations by one defendant, being competent only against him, may tend 
to show his co-defendant's guilt, but that does not make then1 incompe- 
tent as to the party making them. S. v. Brite ,  73  N. C., 26. 

New trial. 

Cited:  S. v. Cobb, 164 N. C., 421. 

STATE v. SMARR. 

Ind ic tment  for Burglary-Juror, Qualification of-Suit Pending  and a t  
Issue-Xpecial Venire-Recision of Jury-Change of Venue-A@- 
daci t  t o  Remove-Discretion of T&l Judge-Burglary-T~ial-Evi- 
dence, Competency of .  

1. 9 juror who has a suit "pending," but not "at issue," at the term of the 
court at  which he has been drawn to serve, is not disqualified under sec- 
tion 1728 of the Code. 

2. The requirements of the statute as to the manner or time of drawing jurors 
is directory merely, and hence an objection that the jury list was not 
revised when required by statute will not be considered, in the absence of 
proof of the bad faith or corruption on the part of the officers charged 
with that duty, or where it does not appear that tlie party objecting has 
been, in some way, prejudiced thereby. 
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3. Sections 196 and 197 of the Code forbid a removal of a cause from the - county of the right venue to another, unless the trial judge shall be "satis- 
fied" that justice demands i t ;  and the granting or refusal of such motion, 
however strong the affidavits in support of or against the motion may be, 
and whether there be counter-aedavits or not, is not reviewable. 

4. In the trial of a person for burglary it is not competent for him to show 
that other burglaries were committed in the same neighborhood about the 
same time as the one with which he is charged was committed. 

5. An objection by a prisoner charged with a capital offense that the special 
venire was summoned by the sheriff as prescribed by section 1938 of the 
Code instead of being drawn from the jury box as prescribed by section 
1739 of the Code, is untenable, since the latter method is purely dis- 
cretionary. 

IKDICTXEKT for burglary, tried before Hoke, J., and a jury, at  Fall 
Term, 1897, of CLEVELAND. 

The defendant was convicted of burglary in the first degree, was sen- 
tenced to be hanged, and appealed, assigning as error the matters set 
out in the opinion. 

Attorney General Walser for the State. 
E. Y .  Webb for defendant. 

CLARK, J. The motion to quash because one of the grand jurors had 
a suit "pending" in said court was properly disallowed. The disquali- 
fication applies only to a juror who has a "suit pending and at issue" 
when the juror is drawn. Code, sec. 1728. The object is to disqualify 
one who has a suit which is triable at the term for which he is drawn 
to serae as a juror. I f  the action should'come to an issue at  such term 
i t  would not stand for trial '(till the term of the court next ensuing 
such joinder of issue." Code, sec. 400. But here the juror's suit was 
not at  issue when drawn, nor did i t  eaen come to issue at the term at 
which he sened, for he did not file his answer at  that term, but was 
granted 60 days' leal-e to file it. Hodges v. Lassiter, 96 X. C., 351. 

Kor was there any force in the objection that the jury list was not 
revised (owing to delay in receiving the Laws of 1897) on the first 
Monday in June, but at  the meeting of the commissioners on the first 
Monday in July or August. I t  does not appear that the prisoner was 
in any wise prejudiced thereby, and such requirements as to the manner 
or time of drawing jurors have always been held directory in the ab- 
sence of proof of bad faith or corrup.cion on the part of the officers 
charged with that duty. 8. v. Stanton, 118 N.  C., 1182; X. II.  fertilize^ 
Co., 111 N. C., 658; 8. v. Wilcox, 104 N. C., 847; S. v. Hensley, 94 
K. C., 1021; X. v. Grifice, 74 N. C., 316; S. v. Haywood, 73 N. C., 437. 
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The prisoner filed an affidavit for remoral. The court refused to 
remore, and the prisoner excepted. The Superior Court of the county 
in which the offense was committed had the sole jurisdiction to try the 
offense unless the cause is removed therefrom, and the authority to order 

such r e m o ~ a l  is granted and restricted by the Code, secs. 196, 197. 
(671)  Section 196 provides that, in a11 civil and criminal actions upon 

affidarits on behalf of either party that justice cannot be ob- 
tained in the county in which the action is pending, "the judge shall 
be authorized to order a copy of the record of said action to be rernol-ed 
to some adjacent county for trial, if he shall be satisfied that a fair trial 
cannot be had in  said county." Section 191 says that it shall be compe- 
tent for the other side to offer counter-affidavits, and '(the judge shall 
not order the removal of any such action unless he shall be satisfied, 
after thorough examination of the evidence as aforesaid, that the ends 
of justice demand it." I t  does not appear whether the State offered any 
counter-affidavits. The solicitor may not have deemed i t  necessary. I n  
a matter of this kind the prisoner naturally states his ground for re- 
moval in as strong a light as possible, but the judge is not bound by the 
recitals in his affidavits, though no counter-affidavit is filed, but is to 
make "thorough examination of evidence." We do not know whether 
he heard oral testimony or what knowledge he had that prevented him 
from believing the averment that a fair trial could not be had in that 
county. H e  knew the truth as to the surroundings and circumstances 
far  better than it can be known by us from an ez parte affidavit, and the 
statute forbade him to remore unless "he was satisfied that the ends of 
justice required it." As he was not, there is no authority given to the 
appellate court to hold that he was. I t  has always been held that the 
granting or refusing to grant an order of removal is a discretion which 
the law-making power has vested in the trial judge and that his action 
is not reviewable. S. v. Hall, 73 N.  C., 134; S .  v. Hill, 72 N.  C., 345; 
8. v. Hildreth, 31 N.  C., 429; 8. c. Duncan, 28 N.  C., 98. These were 
the uniform decisions even under the former statute, which was ('that 
the judge may decide upon such facts whether the beIief is well 

grounded." Since then the present statute, Code, secs. 196, 197 
(672) (Laws 1879, ch. 45)) has made the discretion reposed in the trial 

judge still more explicit by forbidding him to remove "unless he 
shall be satisfied" that the ends of justice demand it. Under the former 
less explicit statute i t  was said, obiter, in AS'. v. Hall, supra, that if the 
presiding judge should refuse on account of a supposed want of power 
it might be reviewable, and possibly there might be other instances. 
The present statute is so clear that no judge could doubt his power, and 
it would be hard to imagine a case in which the judge could be reviewed 
for refusal to remove under a statute which only confers authority to 
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remove if he is satisfied that the ends of justice require the renioral and 
further forbids him to remove unless he is so satisfied. 3 s  Ru$n, C. J., 
says in X. v .  H i l d r e t h ,  supra,  "the presiding judge must dispose of such 
applications (for remo-ials and continuances) in his discretion, and, as 
in other cases of discretion, his decision cannot be reviewed here, but is 
final." And Bynum, J., in X. v. Hill, szcpm, says,  "it will be obserl-ed 
that the statute does not impose a duty, but confers a discretion, and, 
therefore, it is always competent for the court to refuse to remore." 
Since then, as already pointed out, the statute has restricted the discre- 
tion by forbidding removals unless the trial judge is satisfied he ought 
to remol-e. "The temptation to perjury in such cases is so great," as 
Rufin, C. J., says, supra,  that the Legislature has thought proper to thus 
further discourage such motions. I n  England, to this day, no appeal 
has ever been allowed in  criminal cases. With us, refusals to set aside 
a verdict as against the weight of evidence, or to continue or remo17e a 
cause, and many other matters, hare never been reviewable. I t  was in 
the power of the Legislature to commit this matter of passing upon 
affidavits to remox-e absolutely to the wisdom and integrity of the trial 
judge as best fitted to ascertain the truth of the matters alleged, and it 
has clearly done so. This is not the case of a motion to remoxTe 
for wrong vepzue, which is a matter of law and reviewable. W o o d  ( 6 7 3 )  
v. Morgan,  118 N.  C., 749. Here the venue is right and the ap- 
plication is to change therefrom to another county. I t  is true the affi- 
davit makes some strong averments, as might be expected, but they did 
not satisfy the learned and just judge who presided at  the trial, and 
unless they did he was forbidden to remore the cause. I t  does not ap- 
pear that counter-affidavits were not filed, but if they were not the court 
is presumed to have ('thoroughly examined" into the facts as required 
by statute. The allegation that newspapers had discussed and de- 
nounced burglaries, and that one newspaper had published that the 
prisoner was charged with this offense, was not a very serious matter. 
The cause could not be moved into a county in which the same or similar 
newspapers had not largely circulated, nor where indignation would not 
be felt against the perpetration of an aggravated burglary. The im- 
pression once entertained of the dangerous effect upon a juror's mind 
of having read newspaper rersions of an offense and coniments thereon 
has long since worn out, and the most intelligent men in a community, 
the nem-spaper readers, have long ceased to be held disqualified on that 
account as iurors. There is 110 reason to believe that the editors of the 
very papers" which denounced the brute who broke into a lady's bedroom 
at night with an axe to slay her, if detected, and who actually choked 
her, might not have been safely trusted to decide whether the evidence 
proved beyond a reasonable doubt that the prisoner's was the hand which 
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did it. I n  the county of Cleveland, with some four thousand voters, his 
Honor doubtl~ss conceived that it would not be difficult to find twelve 
honest and unbiased nien who would g i ~ ~ e  the prisoner as fair a trial  
as could be had in any adjoining county. I t  does not even appear that 
he exhausted his peremptory challenges. Tliith unlimited challenges 

for cause, and twenty-three challenges rn~ithout cause, the prisoner 
(674) doubtless had a fa i r  jury, and he assigns no error in the judge, 

either as to the exclusion of evidence or in the instructions, other 
than the utterly untenable exception that the court would not admit 
evidence that other houses had been burglarized about the same time. 
I t  would not have been competent even to have shorn-n that another had 
been convicted of the very offense with which the prisoner mas charged. 
8. v. Beuerly, 88 N .  C., 632. 

The other exception that the special venire mas sunimoned by the 
sheriff, as prescribed by the Code, sec. 1738, and not drawn out of the 
box, is equally untenable. The statute (Code, see. 1739) makes the 
latter mode purely discretionary. 8. v. Xtanton, supra; X. 2;. Brogden, 
111 N. C., 656. 

Cited: Benton v .  R. R., 122 N. C., 1009; S. v. Perry, ib., 1020; 
~l foore  v.  Guano Go., 130 N. C., 232; S. v. S p i w y ,  132 N.  C., 990; 8. 2;. 

Daniels, 134 N.  C., 649; S. v.  Turner,  143 N. C., 642; 8. v. Xillican, 
155 N.  C., 621; Oettinger v. Live-Xtock Co., 170 I\'. C., 153. 

STATE v. C. A. TRAYLOR. 

Indictment for Forgery-Evidence of  Character of Defendant. 

Where, in the trial of a criminal action, the defendant testifies in his own 
behalf and introduces no evidence as to his general character, but the 
State introduces eridence to show that such character is bad: Held, that 
such eridence by the State can be considered only as affecting the credi- 
bility of the defendant as a witness and not as a circumstance in deter- 
mining the question of his guilt or innocence. 

IK~IGTJIEKT for forgery of a promissory note, tried before Hoke, J., 
and a jury, at  Fall Term, 1597, of UNION. 

The defendant was conaicted and appealed, assigning as error the 
refusal of his prayer for instruction that e~idence as to his char- 

(675) acter could not be allowed to affect the question of his guilt or 
innocence, but only his credibility as a witness, he having testified 

in his own behalf. 
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Attorfiey Generul Wulser for the State. 
Jones d Tillett and Osborne, Maxwell d lieerans for defendant. 

MONTGOMERY, J. The defendant &Gee. who had entered a  lea of 
guilty to the indictment charging him and the other defendant, c a y l o r ,  
with the forgery of a promissory note, on his examination as a witness 
for the State, testified that he and Traylor committed the forgery, and 
that they also, a t  and about the same time, obtained money from various 
persons by means of false pretenses. There was other evidence tending 
to show that at  the time the note was forged, and before, the defendants 
were engaged "in an illegal combination to cheat parties by sale of a 
patent right and by taking notes absolute in form, but to mhich there 
was attached a collateral condition, and putting the notes into the hands 
of innocent purchasers before due." Traylor was introduced as a wit- 
ness in his own behalf, and testified that he knew nothing of any design 
on McGee's part to cheat any one and thought McGee had a right to sell 
the patent; that he knew nothing about the forgery at the time i t  was 
committed, nor had he ever heard of it until he was arrested upon the 
charge of having committed it. He  introduced no evidence as to his 
character. The State, however, in reply, introduced evidence going to 
show that the general character of the defendant Traylor was bad. The - 
counsel of defendant requested his Honor to charge the jury that the 
evidence as to the defendant's character should only affect his credibility 
as a witness, and should not be considered in any other light. The 
court refused to give the instruction, but, instead, charged the jury that 
the evidence of the defendant's bad character offered by the State could 
properly be considered by them as a circumstance in determining 
the question of the guilt or innocence of the defendant Traylor (6'76) 
upon the charge set forth in the biIl of indictment. Laws 1881, 
ch. 110 (Code, see. 1353)) gave to defendants the right and privilege in 
all criminal indictments, complaints, and other proceedings, at  their 
own request, but not othemise, to be competent witnesses. Before the 
passage-of that act the State could not impeach the character of a de- 
fendant unless the defendant himself opened the way by offering through 
the testimony of witnesses evidence of his general character. Has the 
rule been altered since the Laws 18812 I f  a defendant introduces him- 
self as a witness he can be impeached as any other gaitness can be, no 
doubt. But can the evidence of his general bad character be allowed to 
affect him as a defendant? Can it affect him except as to his credibility 
as a witness 1 

The first case in which the statute of 1881 was discussed is that of 
8. v. Efler, 85 N. C., 585. There the defendant was examined in  his 
own behalf, and the State, for the purpose of discrediting him as a wit- 
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ness, and for no other purpose, offered testimony of his general bad 
character, and it was admitted by the court below for that purpose alone. 
The court said: "In declaring him to be (a competent witness' we under- 
stand the statute to mean that he shall occupy the same position with 
any other witness, be under obligation to tell the truth, entitled to the 
same privileges, receive the same protection, and equally liable to be 
impeached or discredited. . . . But by availing himself of the stat- 
ute he assumes the position of a witness and subjects himself to all the 
disadvantages of that position, and his credibility is to be weighed and 
tested as that of any other witness." 

I n  S. v. Thomas, 98 N. C., 559, Chief Justice Smith, in  delivering 
the opinion of the court, after reciting the law as declared in 8, v. Efier, 
supra, and commenting upon the position which a defendant occupies 
who takes the stand as a witness for himself, said: "This results from 

the necessity of ascertaining the value and weight to be gil~en to 
(677) his testimony by the jury; and it is certainly a material inquiry 

whether the witness is entitled to credit and deserving their confi- 
dence in the truthfulness of his statements." 

The decisions in these cases are not an express adjudication upon the 
question raised in this case, but we think they impliedly decide the 
question. We are of opinion that his Honor ought to hal-e giaen the 
charge as requested, and that there was error in  his refusal to do so. 

New trial. 

Cited: Marcom c. Adams, 122 N.  C., 226; 8. v. Foste~, 130 X. C., 
676; S. c. Cloninger, 149 N. C., 571, 578. 
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STATE v. J .  P. MONROE. 

Assaul t  and Battery-Druggist-Croton Oil-Improper Admin i s t ra t ion  
of Drugs.  

1. Where a druggist. at the request of a customer, dropped croton oil on a 
piece of candy, which the purchaser gave to another person. and the latter 
ate the candy so drugged. to his serious inconvenience and injury, and the 
druggist knew or had reason to believe that the dose was intended for 
such person or some one else, as a trick and not for medicinal purposes: 
Held, that the druggist was guilty of assault and battery. 

2. In such case it was not necessary. to constitute the offense, that the dose 
should be a poisonous or deadly one. hut only that it should be an unusual 
dose, likely to produce serious results. 

INDICTIXENT for assault and battery, tried at  Sugust Term, 1897, of 
Umox, before Hoke, J . ,  and a jury. 

The defendant was convicted and appealed. The facts sufficiently 
appear in the opinion. 

At torney  General Waiser  and A d a m s  & Jerome  for t h e  Xtnte. 
E. Y. W e b b  and Couington d Redzuine for defendant .  

 FA^^^^^^^^, C. J. Will Horn administered to Ernest Barrett (678) 
a dose of croton oil, and the oil had an injurious effect on Barrett. 
Defendant admits he sold the oil to Horn and at his request dropped it 
into a piece of candy, but says he did not know that these parties mere 
playing practical jokes on each other and did not know for what purpose 
Horn wanted the oil. Another witness testified that defendant said that 
Horn said he wanted the oil "for a fellow.)' Defendant denied saying 
this. Another witness testified to the quinine episode and to Barrett's 
and Horn's tricks with each other. Defendant testified that he knew 
that, a day or two before, Horn had given Barrett a dose of quinine, as 
a joke, in lemonade. There were other witnesses on these matters. 

Defendant is indicted for an assault on Barrett. I f  guilty, he must 
be so as a principal, not as an accessory. His  guilt, then, depends upon 
whether he knew, or had reason to believe, that the dose was intended 
for Barrett or some other person, as a trick, and not for medicinal 
purposes. 

The whole evidence was submitted to the j u r ~ ,  who rendered a verdict 
of guilty. His Honor instructed the jury that when the defendant sold 
the oil, if he "knew or had reason to believe, and did beliere, that it was 
intended for Barrett or some other person by way of a trick or joke, and 
not for a medicinal purpose, the defendant would be guilty of assault 
and battery.'" 
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H e  also charged that i t  was not necessary that i t  should be a poison- 
ous or deadly dose ; that i t  was sufficient if i t  was an unusual dose, likely 
to produce slrious injury. To this instruction we see no objection, a n d  
we think it covers the substance of the defendant's prayers proper to go 
to the jury. There was no exception to the evidence. For duties of 
druggists, see Code, see. 3143-5. 

No error. 

(679) 
STATE v. W. R. EDMONDS. 

Indictment for Removing Division Fence-State Law. 

Since chapter 219, Laws 1885, makes it unlawful for any live-stock to run at  
large in Buncombe County, and provides for a stock law requiring the 
erection of an outside fence around the county by the board of commis- 
sioners, it is no offense for a landowner of that county to remove his part 
of a division fence between his lands and his neighbor's, without regard to 
his intention tocultivate or makc a pasture of his own land. 

INDICTMENT under section 2802 of the Code for removing a division 
fence without notice, etc., tried before Ewart, J., and a jury, at  January 
Term, 1897, of the Criminal Court of BUNCOMBE. 

The defendant was convicted and appealed. 

Attorney General Walser for the State. 
Alfred X. Banard for defendant. 

FAIRCLOTH, C. J. This indictment is for removing a division fence 
between the defendant and the prosecuting witness which had existed for 
several years, and was alleged to have been removed without notice to 
the owner of the other half of the fence, contrary to the provisions of 
the Code, sec. 2802. The case was tried, exceptions to the charge made, 
and the jury rendered a verdict of guilty. We take a view of this case 
which relieves us from considering any of the exceptions, motions, or 
alleged defects in the bill of indictment. Laws 1885, ch. 219, declares i t  
to be unlawful for any live-stock to run a t  large in  Buncombe County, 
and forbids any person to permit any of his live-stock to enter upon the 
lands of another without leave from the owner. The act fully provides 
the machinery for establishing in said county what is known as a "stock 
law," requiring an outside fence to be erected around the county by the 

Board of County Commissioners. Under this act defendant cer- 
(680) tainly could dispense with his outside fence, and we see no advan- 

tage to either party to keep up a division fence as required by 
chapter 20 of the Code. This being so, the defendant committed no 
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offense in pulling down and removing his part of the fence without any 
regard to his intention to cultivate or pasture his own land. 

Action dismissed. 

STATE v. JOHN GIBSOTU'. 

Indictment for Giving Away Intoxicating Liquor on Election Day- 
E?~iclence, Suficiency of-Intent. 

1. Where, in the trial of an indictment for giving away intoxicating liquor on 
an election day, there mas direct evidence that the defendant gave whiskey 
to one R. within the time and at the place as charged, it was not error to 
refuse an instruction that there mas not sufficient evidence to convict. 

2. Where, in the trial of an indictment, under section 2740 of the Code, for  giv- 
ing away intoxicating liquor on an election day, it appeared that defendant 
casually found a bottle of whiskey and passed it to another, who drank it: 
Held, that such act was a violation of the statute. 

3. It is not necessary, to constitute a violation of section 2740 of the Code, that 
the selling or giving away liquor on election day shall be with the intent to 
influence any voter or with any intent. 

INDICTMENT under section 2740 of the Code, tried before Ewart, J., 
at July Term, 1891, of the Criminal Circuit Court of BUKCOMBE. 

Attorney General Walser for the State. 
No counsel contra. 

CLARK, J. The defendant is indicted under the Code, sec. (681) 
2740, for giving away intoxicating liquor within five miles of a 
polling place at  a time within twelve hours next preceding and succeed- 
ing a municipal election. The indictment is in due form and avoids 
the objections which were sustained in 8. v. Stamey, 71  N.  C., 202. 
There was direct evidence that the defendant gave some whiskey to one 
Roney, and within the time and place as charged. The court, therefore, 
properly refused the prayer to instruct the jury that the evidence was 
not sufficient to convict. The defendant testified that he found the bottle 
of whiskey; that he had not put it there, nor knew who did, but drank 
some of i t ;  that he refused to ~ i v e  any of i t  to Roney, but told him he 
could get i t  the same way he did. The court charged the jury that "if 
they believed defendant's statement he would not be guilty. But that 
i f  they found as a fact from the evidence that Gibson put the liquor 
there, or knew of its being there, and gave any of the liquor to the wit- 
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ness Roney, he would be guilty; or, if they found as a fact that Gibson 
found the liquor there, and if he passed the bottle containing liquor to 
the witness Roney, and Roney drank it, he would be guilty." To this 
the defendant excepted, but we find no error that he can complain of. 
S. v. N c M i n n ,  83 N.  C., 668. I t  is immaterial how the defendant ac- 
quired possession of the liquor, whether by previous arrangement or by 
chance finding it. The material point is whether he gave i t  away to 
Roney within the time and limits specified in the indictment, and that 
was properly left to the jury. The statute does not require that the 
selling or giving away liquor shall be with intent to influence any voter, 
or with any intent. 

No error. 

C i t e d :  8. v. Piner ,  141 N. C., 1 6 3 ;  S. v. Tisdale ,  145 N. C., 424. 

(682) 
STATB v. JAMES RABP. 

I n d i c t m e n t  for Forn ica t ion  and  Adultery-Evidence, Compe tency  of- 
Witnesses-Dirorced Husband .  

1. In the trial of an indictment for fornication and adultery, evidence of facts 
transpiring after the finding of the bill of indictment, and tending to show 
the guilt of the defendants, is admissible. 

2. Where, in the trial of an indictment for fornication and adultery, a witness 
testified that defendants lived together about three months before they 
mere married, and had prior to that time moved to a distant place and had 
returned: Held, that the evidence mas sufficient to be submitted to the 
jury as to the guilt of the defendants. 

3. In the trial of an indictment for fornication and adultery, testimony that the 
defendants mere seen working together in a field, although slight evidence 
of their guilt, was competent as tending to show, with other circumstantial 
evidence, that the defendants were living together in fornication and 
adultery. 

4. Under section 585 of the Code, a divorced husband is incompetent to testify 
against the divorced wife in the trial of an indictment against her for 
fornication and adultery which occurred prior to the divorce. 

INDICTNENT for fornication and adultery, tried before Norwood ,  J., 
and a jury, a t  Fall Term, 1897, of Macox. 

The defendants were convicted and appealed, assigning as error the 
grounds referred to in the opinion of the court. 
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Attorney General Wa1se.r for the State. 
J .  P. Ray  for defendant. 

FURCHES, J. The defendants, James Raby and Ruena Shields, were 
indicted for the crime of fornication and adultery. The defendant 
Ruena had been married to one &lark Shields, but they were divorced 
at  Spring Term, 1896, of Macon Superior Court. The defendants were 
found guilty and, after judgment, appealed, assigning three grounds of 
error as follows : 

1. That the Court admitted evidence tending to show the guilt (683) 
of defendants, of facts that transpired since the finding of the bill 
of indictmeat. There was no error in allowing this evidence. 8. v. 
Stubbs, 108 ?\T. C., 774; S. v. Guest, 100 N .  C., 410; S. v. IVlzeeZer, 104 
N. C., 893. 

2. Another exception is that the court refused a prayer of defendants 
requesting the court to charge that there was no evidence to go to the 
jury upon which they could find a verdict of guilty. This prayer was 
properly refused, as there was e~idence sufficient to carry the case to the 
jury. 

3. The third is as to the evidence of Mark Shields, the former husband 
of the defendant Ruena. He  testified that about three years ago he 
"saw the defendants chopping in rye, together, in a field." This is but 
slight evidence of the guilt of defendants. But the whole case is one of 
circumstantial evidence, and i t  cannot be seen but -what this circumstance 
contributed to the finding a verdict of guilty. 

Ti ence was com- I t  becomes necessary, therefore, to see whether this e\ 'd 
petent or not. I t  is not claimed that it is competent under sections 589 
or 590 of the Code. 

This section (588) applies to the competenc~ or incompetency of 
husband and wife, and it is seen by examination of this section of the 
Code that this evidence would have been incompetent if Nark Shields 
had continued to be the husband of the defendant Ruena. 

This section of the Code has not changed the rule as between husband 
and wife from what i t  was before its enactment as to any evidence 
offered for the purpose of establishing adultery in either party. This 
rule of evidence is grounded on public policy and not on questions of 
interest, and for this reason sections 589 and 590 do not apply. As the 
rule has not been changed by 588, nor by 589, nor by 590 of the Code, 
we only have to look to decided cases to see what construction was placed 
upon the competency of a divorced party before these enactments. 
And me find that a divorced party was incompetent to testify to (684) 
any act showing or tending to establish adultery of the other 
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p a r t y  which occurred d u r i n g  the  t ime  of their  marriage. S. v. Jo l l y ,  
20  N. C., 110. 

T h e  l a w  thus  draws t h e  l ine of incompetency a n d  covers th i s  period 
of t h e i r  lives mith a mant le  of protection. F o r  t h e  e r ror  i n  admit t ing 
this incompetent testimony, which m a y  have  influenced the  verdict of 
t h e  jury,  there must  be a 

N e w  tr ia l .  

Ci ted:  K i n n e y  v. K i n n e y ,  149 N. C., 326;  Powell  v. Str ickland,  
163  N. C., 401. 

STATE v. MITCHELL BYRD. 

I n d i c t m e n t  for Xurdel--Self-Defense-Evidence-Inst-iti- 
gation-Burden of Proof-Violent Character of Deceased-Threats. 

1. Where, in  the trial of a n  indictment for murder, there is  an entire absence 
even of a scintilla of evidence of self-defense, i t  is not error to instruct the 
jury that  there was no evidence tending to show that  the killing mas done 
in self-defense. 

2. Where, in  the trial of a n  indictment for murder, the willful killing has been 
admitted or proved beyond a reasonable doubt, the burden rests upon the 
prisoner of showing such facts a s  he relies upon in mitigation or  excuse, 
and for such purpose he has the equal benefit of all the evidence in the 
case, whether introduced by himself or by the State ; but though such miti- 
gating facts be shown as  will reduce the crime to manslaughter, the bur- 
den is still upon him to show such further facts a s  will excuse the homicide 
before he can be entitled to a n  acquittal. 

3. In  the trial of one charged mith murder, facts offered by the accused in 
mitigation or excuse need not be proved b e ~ o n d  a reasonable doubt, but 
only to the satisfaction of the jury. 

4. Where, in the trial of one charged with murder, the willful killing is  admit- 
ted or proved, and there is no evidence of self-defense, testimony a s  to the 
violent and dangerous character of the deceased, and of his threats against 
the accused, is not admissible. 

5. On the trial of one charged with murder, evidence of threats by the deceased 
against the accused, and of the violent character of the deceased, is  not 
admissible to show self-defense, unless such character was known and such 
threats communicated to the accused, except in  cases where the evidence of 
the killing is entirely circumstantial. 

(685)  INDICTMENT f o r  murder ,  t r ied before A d a m s ,  J., a n d  a jury, 
a t  M a y  Term, 1897, of NITCHELL. 

T h e  defendant  mas convicted of manslaughter  a n d  appealed. 
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Attorney General Walser arad S. J .  Ervin and W.  C. Newland for the 
State. 

E. J. Justice for defendant. 

DOUGLAS, J. This is an indictment for murder, resulting in  a con- 
viction for manslaughter. There were several exceptions to the exclu- 
sion of testimony tending to show the violent and dangerous character 
of the deceased and threats made by him against the prisoner, which 
were communicated to the prisoner. The prisoner also excepted to the 
charge of the court that there was no testimony tending to show that 
the killing was done in self-defense. Upon the correctness of this charge 
depends the validity of the exceptions to the exclusion of evidence. 
After careful examination of the testimony, we are unable to find any 
evidence, even a scintilla, tending to show self-defense. I f  there mere 
any such evidence its weight would be for the jury and not for the court 
to determine, but in its entire absence i t  was proper for the court to 
instruct the jury that there was no such evidence. 

The killing of the deceased by the prisoner with a pistol, which is 
per se a deadly weapon, was directly proved by two witnesses and ad- 
mitted by the prisoner. Such being the case, the burden rested upon 
the prisoner of showing such facts as he relied on in mitigation or 
excuse, and for this purpose he would have equal benefit of all the evi- 
dence in the case, whether introduced by himself or by the State. I n  the 
absence of any such evidence he would be deemed guilty of mur- 
der. Mitigating circumstances might reduce the crime to rnan- (686) 
slaughter, but even the burden would still remain upon the pris- 
oner of showing such further facts as would excuse the homicide before 
he would be entitled to an acquittal. S. c. Willis, 63 N.  C., 26; S.  v. 
Ellick, 60 N.  C., 56; 8. v. Johnson, 48 K. C., 266; S. v. Haywood,  
61 N. C., 376; S. v. Smith, 77 N.  C., 488; S. v. Brittain, 89 N. C., 481; 
8. v. Thomas, 98 N.  C., 599; S. v. Rollim, 113 K. C., 722; S. c. Horn, 
116 N. C., 1037. The leading case of Commonwealth 1%. Yo&, 9 Metc., 
93, has a full discussion on the subject. But in all cases the willful kill- 
ing must be proved beyond a reasonable doubt, as up to this point the 
prisoner is always presumed to be innocent. Facts offered by the pris- 
oner in  excuse or mitigation need not be proved beyond a reasonable 
doubt, but only to the satisfaction of the jury. 

As the killing was admitted, and there was no evidence of self-defense, 
we think the testimony as to the violent and dangerous character of the 
deceased and his threats against the prisoner, whether communicated or 
not, was properly excluded. Threats, even when made by a man of 
known violence of character, do not of themselves excuse or mitigate 
homicide, nor are they per se evidence of self-defense. The burden of 
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the plea se defendendo being upon the prisoner, where there is no evi- 
dence the court can so instruct the jury. Where there is eridence tend- 
ing to shorn self-defense such threats are admissible as tending to shaw 
the reasonable apprehension of immediately impending danger on the 
part of the prisoner. Under such circumstances the violent and danger- 
ous character of the deceased can also be shown for the same purpose. 
One has the right to take the life of another if necessary to protect him- 
self from death or great bodily harm, and the reasonable apprehension, 
which is a question for the jury when there is any evidence tending to 

prove it, is the legal test of the necessity. The fact that a weapon 
(687) apparently deadly was really incapable of harm, snch an an 

unloaded pistol, if unknown to the prisoner, would not make him 
guilty. Where such reasonable apprehension is found to exist, the pris- 
oner is not required to give his assailant the full opportunity of killiug 
him, as this mould destroy the right of self-defense by rendering i t  either 
unnecessary or impossible. 

I n  exercising this inalienable right, well called "the first law of 
nature," the prisoner is llecessarily compelled instantly to measure the 
danger in which he is placed and the degree of force required to repel 
the impending attack. This he must do from the size and apparent 
strength of his enemy, whether he is armed and in vha t  manner, his 
feeling toward the prisoner, and his character as a fighting man. Here 
his known character and communicated threats are material. The 
maudlin imprecations of an idle braggart will not produce the same 
impression upon a reasonable man as the cool and determined threats 
of a man known to be of desperate character and llabitnal violence of 
action. I n  S. v. Floyd,  51 N. C., 392, in which such evidence is held 
admissible, occurs the celebrated expression of C h i e f  Justice Pearson 
that '(One cannot be expected to enco~lnter a lion as he would a lamb." 
But where there appears no element of self-defense, and consequently 
no ground for immediate apprehension, these principles have no appli- 
cation. Therefore, testimony as to preaious threats or 1-iolence of char- 
acter would be neither material nor admissible. 

From the weight of authority we are of the opinion that such evidence 
is admissible only in cases where there is other e~idence tending to show 
self-defense, or where the evidence of the killing 1s entireljr circumstan- 
tial and its attendant circumstances unknown. S. c. T a c k e t t ,  8 N. C., 
210; S. v. T i l l y ,  25 N. C., 424; S. c .  Scott, 26 N. C., 409; S. v. Barfield, 
30 X. C., 344; Bot toms  2). Rent, 48 3'. C., 154; 8. T. Hogue ,  51 N.  C., 

381 ;  S. c .  F loyd ,  supra;  8. v. Chavis,  80 N.  c., 353; S. v. Mc- 
(688) Nei l l ,  92 N. C., 812; 8. v. Hensley,  94 K. C., 1021. 

The rule as laid down in 8. v. T u r p i n ,  77 N. C., 473, and fre- 
quently approred, is this: "Evidence of the general character of the 
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deceased as a violent and dangerous map is admissible where there is 
evidence tending to show that the killing may have been done from a 
principle of self-preservation, and, also, where the evidence is wholly 
circumstantial, and the character of the transaction is in doubt." We 
think that threats made by the deceased against the prisoner come under 
the same rule. I f  the threats are not communicated to the prisoner, 
and the character of the deceased is unknown to him, such evidence is 
not admissible when offered only to show self-defense, because facts of 
which .the prisoner had no knowledge could have no effect upon his 
mind. X. v. T u ~ p i n ,  supra; 8. v. Hensley, supra; X .  v. Rollins, supra. 
But where the evidence is wholly circumstantial, testimony of the violent 
character and threats of the deceased, even if unknown to the prisoner, 
are admissible as tending to show the inherent probabilities of the trans- 
action. X .  zl. Taclcett, supra; X .  v. Hensley, supra. I n  the latter case 
the syllabus appears to differ from the opinion. While this principle 
has been doubted in some cases, we think it is correct, and its adoption 
the only way of reconciling apparently conflicting opinions. 

The other exceptions were properly abandoned by the counsel, who 
have done their full duty by the prisoner, as is abundantly shown in the 
court below by the verdict of manslaughter. 

No error. 

Cited: S. v. Booker, 123 N. C., 726; X. v.  Mclver, 125 N. C., 646; 
S. v. Medlin, 126 N.  C., 1130; S. v. Bishop, 131 N.  C., 752; S. v. Capps, 
134 N.  C., 628; 8. v. Clark, ib., 708, 715; 8. v. E z u m ,  138 N. C., 607; 
X. v. Kendall, 143 N. C., 664; S. v. Banner, 149 N. C., 526; S. v. Dunlap, 
ib., 551; X .  v. liimbrell, 151 N.  C., 704, 706; 8. v .  Green, 152 N.  C., 
838; X. v. Blackwell, 162 N. C., 681. 

STATE v. FRANK H. SHORT. 
(689) 

(For syllabus see State u. Addington, ante, page 541.) 

CRIMINAL ACTION, tried before Bryan, J., and a jury, at Spring Term, 
1897, of BEAUFORT, on appeal from judgment of a justice of the peace. 

Upon a special verdict, substantially the same as in X. v. Addington, 
ante, his Honor entered a verdict of not guilty, and the State appealed. 

Attorney General Waber  for the State. 
W. B. Rodman for defendant. 

FAIRCLOTH, C. J. This case is governed by 8. v. Addington, ante, 541, 
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CASES DISPOSED O F  WITHOUT W R I T T E N  OPINIONS. 

No. 53. H. C. WHITEHURST v. EAST CAROLINA LAND AND RAILWAY 
COMPANY, from Craven. Appeal by defendant. Dismissed, by consent 
.of appellant. 

No. 138. J. C. MARCOM, ADMINISTRATOR OF W. H. BLEDSOE, v. P. T. 
WYATT ET AL., from Wake. Appeal by defendant, M. A. Bledsoe. 

PER CURIAIN: Appeal dismissed under Rule 16. 

No. 139. D. W. POPE ET AL. v. H .  A. COATS ET AL., from Harnett. 
Appeal by defendants. 

PER CURIAM : New trial. 

NO. 200. 0. DA~ISON ET AL. V. WEST OXFORD LAND COMPANY, from 
'Granville. Appeal by plaintiff. 

PER CURIAM: Appeal dismissed under Rule 17. 

No. 209. STATE V. U. M. COLLIES, from Onslow. Appeal by de- 
fendant. 

PER CURIAM: Appeal dismissed under Rules 16 and 30. 

No. 221. L. M. POLLOCK v. ENOCH WADSTVORIH, from Jones. Ap- 
peal by plaintiff. 

PER CURIAN: Appeal dismissed under Rule 30. 

No. 238. W. A. DUNE, RECEIT~ER, v. D. D. UNDERWOOD ET AL., from 
Sampson. Appeal by defendants. 

PER CURIAM : Dismissed. 

KO. 239. T.  E. STAGG V. EINSTEIN BROS. ET AL., from Lenoir. Ap- 
peal by defendants. 

PER CURIAM : Dismissed under Rule 17. 

No. 240. C. C. PARKER ET AL. v. SANUEL ALBERTSON, from Duplin. 
Appeal by plaintiff. 

PER CURIAM : Dismissed under Rule 17. 

No. 259. E. A. GINGERY V. J. C. SMITH, from Robeson. Appeal by 
plaintiff. 

PER CURIAM: Dismissed under Rule 15. 
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No. 269. YARBOROUGH BROS. v. JOHN A. MILLS & CO., from Moore. 
Appeal by defendants. 

PER CURIAM : Affirmed. 

No. 280-B. NATIONAL BANK OF CHAXBERSBURG V. J. T. SEAWELL, 
from Moore. Appeal by plaintiff. 

PER CURISM : Dismissed under Rule 17. 

KO. 280-C. T. L. MCNAIR v. JOHN PURCELL, from Cumberland. 
Appeal by plaintiff. 

PER CURIAM : Dismissed under Rule 17. 

No. 280-D. J. B. DAVIS V. D. E .  BEARD, from Cumberland. Appeal 
by plaintiff. 

PER CURIAM : Dismissed under Rule 17. 

No. 303. JULIUS M. SURRATT v. MARY C. BADGIETT, ADNINISTRATRIX, 

from Davidson. Appeal by defendant. 
PER CCRIAN : Judgment below affirmed. 

No. 304. JULIUS 31. SURRATT V. MARY C. BADGETT, ADMINISTRATRIX, 

from Davidson. Appeal by plaintiff. 
PER CURIAM : Judgment below affirmed. 

KO. 330. STATE EX REL. W. B. WRAY v. DAVIS SEWING MACHINE 
COMPANY, from Rockingham. Appeal by defendant. 

PER CURIAM : Judgment below reversed. 

No. 333. JOSEPH MILLER V. W. B. ELLIS ET AL., from Forsgthe. 
Appeal by defendants. 

PER CURIAM : New trial ordered. 

No. 335. M. 0. Janms ET AL. v. EUGENE S. WITHERS ET AL., from 
Stokes. Appeal by defendants. 

PER CURIAM : Judgment below affirmed. 

No. 338. JOSEPH G. MILLER V. W. B. ELLIS & CO., from Forsythe. 
Appeal by plaintiff. 

PER CURIAM : New trial ordered. 

No. 355. STATE V. MEEIT CIIN, from Catawba. Appeal by the State. 
PER CURIAM : Dismissed on motion of Attorney General. 
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Yo. 355-A. STATE V. HEZEKIAH DICKSON ET AL., from Burke. Ap- 
peal by the State. 

PER CURIAM : Dismissed on motion of Attorney General. 

No. 356. STATE V. J. R. HAGAMAN, from Caldwell. Appeal by 
defendant. 

PER CURIAM : New trial ordered. 

KO. 358. STATE V. LETVIS BUTNER, from Yancey. Appeal by de- 
fendant. 

PER CURIAM: Appeal dismissed under Rules 1 6  and 30. 

KO. 373. J. B. GARRISON ET AL. V. ANNA P. BLANKENSHIP ET AL. 
Appeal by defendants. 

PER CURIAM : Judgment below affirmed. ' 

No. 397. STATE V. THONAS SCRONCE, from Lincoln. Appeal by 
defendant. 

PER CURIAX : Judgment below affirmed. 

No. 442. STATE 1'. W. B. CASE ET AL., from Transylvania. Appeal 
by the State. 

PER CURIAM : Judgment below affirmed. 

Xo. 449. J. M. Moss, RECEIVER, I-. A. N. LEATHERWOOD, from Clay. 
Appeal by defendant. 

PER CURIAM : Dismissed under Rule 15. 

KO. 450. J .  L. DOVER AND WIFE V. H. R. GAY, from Madison. 
Appeal by plaintiff. 

PER CURIAM : Dismissed under Rule 16. 

No. 491. J. 8. K L I ~ E  ET AL. V. FRENCH BROAD LUMBER COMPANY, 
from Swain. Appeal by defendant. 

PER CURIAM : Dismissed under Rule 17. 

No. 492. J. D. TABOR V. S. E. CLARK, from Swain. Appeal by 
plaintiff. 

PER CVRIAM : Dismissed under Rule 17. 



APPENDIX. 
SUPREME COURT RULES 

5, 6, 17, 28, 29, 30, 31, 32, and 37 
As AMENDED AND ADOPTED BY THE SUPREME COURT, 24 DECEMBER, 1897, 

AND RULE 1 AS AMEXDED AND ADOPTED 8 FEBRUARY, 1898. 
(See 119 N. C., 930, et  sep.) 

1. WHEN E x ~ ~ ~ ~ ~ ~ . - - A p p l i c a n t s  for license to practice law will be 
examined on the first Monday of each term, and a t  no other time. All 
examinations will be in writing. 

5. WHEN H E A R D . - T ~ ~  transcript of record on appeal from a judg- 
ment rendered before the commencement of a term of this Court must 
be docketed a t  such term before entering upon the call of the docket of 
the district to which i t  belongs, and stand for argument in  its order. 
The transcript of the record on appeal from a court in  the county in 
which the court shall be held during the term of this Court may be filed 
a t  such term or at  the next succeeding term. I f  filed before the Court 
begins the perusal of the docket of the district to which i t  belongs, i t  
shall be heard in  its order ; otherwise, if a civil case, i t  shall be continued, 
unless, by consent, i t  is submitted upon printed argument, under Rule 10 ; 
but appeals in criminal actions shall each be heard a t  the term at which 
i t  is docketed, unless, for cause or by consent, i t  is continued: Provided, 
however, that a cause from the First, Second, and Third Districts which 
is tried between January 1st and the first Monday in  February, and 
between September 1st and the last Monday in September, is not required 
to be docketed at  the immediately succeeding term of this Court, though 
if docketed in  time for hearing a t  said first term, the appeal will stand 
regularly for argument. 

6. APPEALS IN CRIMINAL A C T I O N S . - - A ~ ~ B ~ ~ S  in  criminal cases, dock- 
eted before the call of the docket for its district, shall be heard before the 
appeals in  civil cases from said district. Criminal appeals docketed 
after the beginning of the call of the docket of the district to which they 
belong shall be called immediately at  the close of argument of appeals 
from the Twelfth District, unless, for cause, otherwise ordered, and shall 
have priority over civil cases placed at  the end of the docket. 

17. DISMISSED BY APPELLEE.-If the appellant in a civil action shall 
fail  to bring up and file a transcript of the record before the Court 
begins the call of causes of the district from which i t  comes at  the term 
of this Court in which such transcript is required to be filed, the appellee, 
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on exhibiting the certificate of the clerk of the court from which the 
appeal comes, showing the names of the parties thereto, the time when 
the judgment and appeal were taken, the name of the appellant, and the 
date of the settling of the case on appeal, if i t  has been settled, and filing 
said certificate or a certified transcript of the record in this Court, may 
ha~re the appeal docketed and dismissed at the appellant's cost, with 
leare to the appellant, during the term, and after notice to the appellee, 
to apply for the redocketing of the cause. 

28. WHAT TO BE P x I ~ T ~ ~ . - F i f t e e n  copies of the entire transcript 
sent up in each action shall be printed, except in pauper appeals. I n  
these latter the Clerk of this Court shall make five typewritten copies of 
such parts of the record as present the exceptions. Should the appellant 
gain the appeal, the cost of such typex~ritten copies shall be taxed against 
the appellee as part of the costs on appeal. The printed transcript shalI 
be in the order required by Rule 19 (1) and shall contain the marginal 
references and index required by Rules 19 (2)  and 19 ( 3 ) ;  though, for 
economy, the marginal references in the manuscript may be printed as 
subheads in the'body of the record and not on the margin. 

29. 13o.w PRIKTED.-T~~ transcript on appeal shall be printed under 
the direction of the Clerk of this Court and in the same type and style, 
and pages of same size, as the Reports of this Court, unless it is printed 
below in  the required style and manner. I f  i t  is to be printed here, the 
party sending up the appeal shall send therem-ith a deposit in cash for 
that purpose, to the Clerk of this Court, of 60 cents (which includes 10 
cents for the Clerk) for each printed page, 400 words in the written 
transcript being estimated as equal to a printed page of the form and 
style required by this rule. 

30. IF NOT PRINTED.-If the transcript on appeal (except in pauper 
appeals) shall not be printed, as required by the rules, by reason of the 
failure of the appellant to send up the transcript or deposit the cost 
therefor in time for i t  to be printed when called in  its regular order (as 
set out in Rule 5 ) ,  the appeal shall, on motion of appellee, be dismissed; 
but the Court may, on motion of appellant, after five days7 notice, at the 
same term, for good cause shown, reinstate the appeal, to be heard at the 
next term. When a cause is called and the record is not fully printed, if 
the appellee does not move to dismiss, the cause will be continued. The 
Court mill hear no cause in which the rule as to printing is not complied 
with, other than pauper appeals. 

31. COSTS OF PRINTIKG.-T~~ actual cost of printing the transcript 
on appeal shall be allowed to the successful party, not to exceed, how- 
ever, 50 cents per page of one copy of the printed transcript, and not 
exceeding 50 pages of the above specified size and type, unless otherwise 
specially ordered by the Court; and the Clerk of this Court shall be 
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allowed 10 cents additional for each such page for making copy for the 
printer, unless the appellant shall send up a duplicate manuscript or 
typewritten copy for that purpose, or shall have the copies printed below, 
Judges and counsel should not encumber the "case on appeal" with evi- 
dence or other matters not pertinent to the exceptions taken. When the 
case is settled, either by the judge or the parties, if either party deems 
that such unnecessary matter is incorporated, he shall halve his exception 
noted, designating the parts deemed unnecessary; and if, upon hearing 
the appeal, the Court finds that such parts were in fact unnecessary, the 
cost of making the transcript of such unnecessary matter and of printing 
the same shall be taxed against the party at  whose instance i t  was incor- 
porated into the transcript, as required by Rule 22, no matter in  whose 
favor the judgment is given here, except when such party has already 
paid the expense of such unnecessary matter, and in that event he shall 
not recover i t  back, though successful on his appeal. Motions for taxa- 
tion of costs for copying and printing unnecessary parts sent up in the 
transcript shall be decided without argument. 

32. PRIXTIKG B~r~m.-While  briefs are not yet required to be 
printed, they are desirable in all cases which can be deemed of sufficient 
iaportance to be brought to this Court. Such briefs may be printed 
under supervision of counsel or of the Clerk of this Court, but must be 
of the size and style prescribed by Rule 29 for the transcript on appeal. 
I f  to be printed here, the deposit therefor must be made as specified in 
Rule 29. 

37. Rule 37 is amended by s t~iking out "sixty" and inserting "fifty." 





INDEX 

ABANDONMENT, AS CAUSE FOR DIVORCE, 118. 

ABOLITION O F  OFFICE : 
1. The General Assembly may, a t  i ts discretion, abolish municipal a s  well 

a s  other corporations. Ward v. Elixabeth City, 1. 

2. One who accepts an office created by legislative enactment takes it with 
notice of the power of the Legislature to  abolish it, and subject to all 
the provisions of the act creating the office. Ib. 

ACCOMMODATION ENDORSER OF NOTE : 
The owner of a note endorsed by the payees for the accommodation of the 

maker may sue any one or' several endorsers without joining the maker 
or any other endorser. Bank v. Carr, 113. 

ACCORD ARiD SATISFACTION, 509. 

ACTION, DIVISION OF : 
Where there is not only a misjoinder of distinct causes of action, but also 

a misjoinder of parties having no community of interests, the action 
cannot be divided, under section 272 of the Code, which permits divi- 
sion only when the causes alone a re  distinct. Cromartie v. Parker, 
198. 

ACTION FOR SPECIFIC PERFORMANCE, 129, 209, 366: 
Where a contract relating to land is not objectionable legally, it is  as  much 

a matter of course for a court of equity to  decree specific performance 
a s  it is  for a court of law to give damages for breach of such contract. 
Stamper u. Stamper, 251. 

ACTION TO RECOVER LAND, 31, 38, 154, 237, 248, 318, 322, 357, 410: 
1. A defendant in  a n  action to recover laad, who sets up title through pur- 

chase of the land by his ancestor, is  estopped to deny the title of the 
latter's grantor. Collins v. Swanuon, 67. 

2. Where, in a n  action to recover land, plaintiff and defendant claim title 
from a common source, the plaintiff is  required only to show the better 
ti t le from such source. Ih.  

3. Where, in  a n  action to recover land, the defendant set up as  title the 
alleged purchase of the land, by his ancestor, from the plaintiff's 
ancestor, J. S., and also pleaded the twenty-years statute of limita- 
tions and admitted that  plaintiffs were the heirs a t  law of J. S., and 
that  the latter had died within fifteen years prior to the commence- 
ment of the action, and the plaintiffs introduced testimony tending to 
show that  the defendant had not been i n  possession of the land for 
twenty years: Held, that  the burden of proof having been shifted 
upon the defendant, by the allegations in  his answer and his admis- 
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ACTION TO RECOVER LAND-Continued. 
sions, to show a better title, either by a valid conveyance from t h e  
common source to himself or his ancestor, or by making good his plea 
of the statute, it was error to nonsuit the plaintiff. Ib .  

4. Where, in  a n  action to recover possession of land, the defendant failed 
to file answer or the bond required by section 237 of the Code, and did 
not ask leave to answer without giving bond until the time for  answer- . 
ing had expired, it was proper, under section 390 of the Code, to give 
judgment against the defendant for possession of the land, without 
damages. Jones v. Best, 154. 

ACTION TO RECOVER TAXES UNLAWFULLY PAID : 
1. The provision in section 84, chapter 137, Laws 1887, requiring demand 

for the repayment of invalid taxes to be made within thirty days after 
payment, is  mandatory. Hatwood v. Fayetteville, 207. 

2. An action begun in July, 1894, for the recovery of invalid taxes paid in 
1890 and several years previous, is  barred by the Code, see. 155. Ib.  

3. Where taxes a re  repaid under a mistake of fact, demand for repayment 
must be made within thirty days after the mistake is discovered. 
(Laws 1887, ch. 137, see. 84.) Ib. 

ADDITIONAL SERVITUDE : 
The use of a street for laying pipes, etc., in  furnishing water, lights, etc., 

does not impose any additional servitude beyond those reasonably 
included in the dedication of all  streets. Smith v. Goldsboro, 350. 

ADMINISTRATION : 
Where letters of administration a re  issued to one person, who qualifies, 

the power of the clerk, in that  respect and a s  to that  estate, are  ex-' 
hausted, and the subsequent appointment of another person a s  admin- 
istrator, before the first appointment is revoked, is void. In r e  Bow- 
man's Estate, 373. 

ADMINISTRATOR : 
An administrator who procured a bidder to buy his intestate's land a t  a 

sale made by himself a s  administrator, and after making a deed to 
the bidder, took a reconveyance to himself individually (no money 
having passed i n  either transaction), and reported to  the court that  
the land fetched a certain sum, is  chargeable with such sum and 
interest from the date of the sale, although he disclaimed purchasing 
the land on his own account, and immediately after the conveyance t o  
himself, contracted to  sell to other parties a t  a less price. MeNeil1 9. 
Fuller, 209. 

ADMINISTRATOR, APPOINTMENT OF : 
Where letters of administration a re  issued to one person, who qualifies, 

the power of the clerk, in  that respect and a s  to that  estate, a re  es- 
hausted, and the subsequent appointment of another person a s  admin- 
istrator before the first appointment is  revoked, is void. In r e  Bow- 
man's Estate, 373. 
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ADMINISTRATOR PURCHASER OF DECEDENT'S LAND, 209. 

ADMINISTRATOR, RIGHT TO SELL LAND FOR ASSETS: 
An administrator has no right to sell land of his intestate for assets which, 

subject to the lien of a judgment, had been conveyed by the intestate, 
unless such conveyance had been made t,o defraud creditors. McCas- 
kill v. Graham, 190. 

ADVANCING CAUSE FOR ARGUMENT : 
where an action involving title to public office is tried after the beginning 

of a term of the Supreme Court, and on appeal from the judgment 
rendered, by observing the statutory regulations, has  come to such 
term of the Supreme Court after the call of the district to which the 
cause belongs, the Court can, under Rule 13, set the case down for 
argument, though i t  is not entitled to be heard a s  of right. Caldwell 
v. Wilson, 423. 

ADVERSE POSSESSION : 
1. For the purpose of acquiring title by prescription, the possession of a 

tenant or of a purchaser under bond for title is the possession of the 
landlord or of the.vendor, respectively. McNeill v. Fuller, 209. 

2. Open and continuous adverse possession of land for twenty years will 
give title in fee to the possessor a s  against all persons not under dis- 
ability. Walden v. Ray,  237. 

3. Thirty years' adverse possession of land will bar an action by the State, 
and such possession need not be continuous, nor need there be any 
connection between the tenants. 171. 

AFFIDAVIT IN APPLICATION TO APPEAL IN FORMA PAUPERIS, 603. 

AGENCY OF HUSBAND: 
A husband may be the agent of his wife in  the management of her sepa- 

rate  estate, and for  his contracts as  such agent; made for the support 
of herself and family, her separate estate is liable. Baxemore v. 
Mountain, 59. 

AGENT : 
A husband may be the agent of his wife in  the management of her sepa- 

rate  estate and make i t  liable for his contracts a s  such. Bazemore u. 
Mountain, 59. 

AGENT, UNAUTHORIZED TRANSFER OF NOTE BY, 122. 

ALLOTMENT OF HOMESTEAD : 
I t  is not necessary to have the appraisers' return of the allotment of the 

homestead registered in the office of the register of deeds of the county 
in which the homestead is situated (provided it is filed in the judg: 
ment roll of the action in which the judgment was rendered), i n  order 
to make the judgment lien valid and binding on the homestead until 
the homestead estate shall expire. The filing of the return i n  the 
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ALLOTMENT OF HOMESTEAD-Continued. 
judgment roll, in  compliance with section 504 of the Code, is  construc- 
tive notice to all who have dealings with the homesteader concerning 
the homestead. Bevan v. Ellis, 224. 

ALTERATION OF CONTRACT, ATTEMPTED, 509. 

AMENDMENT, 11s : 
1. A motion to amend a complaint after answer has been filed will not be 

allowed, as  a matter of course. Goodwin v. Perdilizer Co., 91. 

2. The allowance or refusal of a motion to amend pleadings is a matter 
within the discretion of the trial judge, and no appeal lies there- 
from. ID. 

3. An amendment to a complaint, the effect of which is to confer and not 
merely to show jurisdiction, will not be permitted; hence, where the 
amount sought to be recovered in an action brought in the Superior 
Court was not within i ts  jurisdiction, the plaintiff cannot be allowed 
to amend his complaint by changing the cause of action and increasing 
the amount of the recovery prayed for, so a s  to  bring i t  within such 
jurisdiction. Gilliam v. Ins. Co., 369. 

4. When to amend a complaint in an action would have the effect of de- 
priving the defendant of the benefit of the plea of the statute of lim- 
itations, which could be used against an original action, the amend- 
ment will not be allowed. Ib .  

AMENDMENT OF JUDGMENT, 110. 

AMENDMENT OF RECORD : 
1. Where defendant, who was under bond to appear before a justice of the 

peace for trial, failed to appear, and the justice caused-him to be 
called, and entered the default on the docket, but failed to enter i t  on 
the bond, a s  required by chapter 133, Laws 1889, i t  was not error, i n  
the trial of a n  action on the bond, for the court, upon ascertaining the 
facts, to require the justice of the peace, who was present, to make 
the proper entry on the bond of defendant's default, such direction 
being merely for the purpose of perfecting the record. 8. v. Jen- 
kins, 637. 

2. Where the record, in the trial of a n  action on a n  appearance bond, did 
not show that  a judgment nisi had been entered against the principal 
in the Superior Court, i t  was not error for the court, on ascertaining 
that  such judgment had been taken, to require the record to be 
amended so a s  to show that  fact. I b .  

AMENDMENT TO COMPLAINT SETTING UP NEW CAUSE OF AC- 
TION, 392. 

APPEAL, 106 : 
1. The allowance or refusal of a motion to amend pleadings is a matter 

within the discretion of the trial judge, and no appeal lies therefrom. 
Goodwin v. Fertilizer Co., 91. 
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APPEAL--Continued. 
2. A statement of case on appeal, signed only by the appellant's counsel, 

with nothing to show that  it was served within the prescribed time, or 
a t  all, upon the appellee or his counsel, is  a nullity. Hicks v. West- 
brook. 131. 

3. The absence of a case on appeal does not entitle the appellee to have 
appeal dismissed ; but if no error appears on face of the record proper, 
the judgment below will be afirmed. Ib. 

4. An appeal from the judgment of a clerk of the Superior Court refusing 
leave to issue execution on a judgment may be heard by the resident 
or presiding judge of the district, a t  chambers, in  another county. 
McCaskill v. McKinnon, 192. 

5. When, for  any reason, one of the five members of this Court does not 
sit, and the Court is  evenly divided, on the hearing of a n  appeal, the 
judgment below will be allowed to stand, not a s  a precedent, but a s  
the decision in the case. Puryear v. Lynch, 255. 

6. I t  callnot be assumed that a n  assignment of error is a correct statement 
of the facts therein recited, when such facts do not appear in the case 
stated by the trial judge. Patterson v. Mills, 258. 

7. When the petition for a certiorari is not verified a s  required by Rule 42, 
and no transcript of the record proper is filed, and no sufficient reason 
is given for the failure to docket the record and case on appeal, the 
motion will be denied. Critx v. Sparger, 283. 

8. The failure of the clerk below to send up the transcript after the case 
on appeal had been filed in  his oflice will not excuse appellant's failure 
to have the transcript or case on appeal filed, where there is  no allega- 
tion that  the appellant had tendered the fees for such transcript and 
was otherwise free from laches. Ih. 

9. Where a case was tried below, after the commencement of the term of 
this Court, to which the appeal was taken, appellant is not prejudiced 
by a refusal of his motion for a certiorari, returnable a t  such term, 
but may docket his appeal a t  the next term. Ib. 

10. When the petition for a certiorari a s  a substitute for a n  appeal has  not 
been verified a s  required by Rule 42, and no transcript of the record 
has been filed and no excuse shown for the failure to file it ,  the motion 
will be denied. Rothchild v. McNichol, 284. 

11. Though, in  such case, the motion for a certiorari is denied, the appel- 
lant  may docket the appeal a t  the term of this Court to which i t  was 
taken before a motion is  lodged for its dismissal, or if the case was 
tried below since the commencement of the term to which the appeal 
was taken, the appellant may docket the appeal regularly a t  the next 
term. Ib. 

12. Error not excepted to on the trial below will not be considered in this 
Court unless apparent upon the record. Cunningham u. Cunning- 
ham, 413. 

13. Where a n  appeal has been dismissed, under Rule 5, for failure to docket 
the transcript on appeal in proper time, it will not be reinstated upon 
the ground that  appellant's counsel was prevented from appearing to 
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APPEAL-Continued. 
settle the case before the trial judge, on the days designated for the 
purpose, by other urgent business of his client, the appellant, requir- 
ing his presence elsewhere. Parker v. R. R., 501. 

14. Failure of counsel to  answer a motion to dismiss a n  appeal regularly 
made is not excused because he did not think the motion would be 
considered a t  once. Ib. 

15. The proper course for  a n  appellant, the settlement of whose case on 
appeal has  been delayed without his default, is  to docket the record 
proper during the first two days of the call of causes from the district 
and ask for a wri t  of certiorari for the case on appeal. Ib. 

16. An endorsement by counsel, who accepted service of case on appeal, 
adding the date and stating that  he did not waive the objection that  
the case was served too late, was competent and properly certified by 
the clerk a s  a part  of the proceedings in  the case. Barrus v. R. R., 504. 

17. The settlement of a case on appeal by the judge does not cure the fail- 
ure to serve the case within the time fixed by law. Ib. 

18. The absence of a legally settled case on appeal does not entitle the 
appellee to have the appeal dismissed, but where no error appears on 
the face of the record proper, judgment must be affirmed. Ib .  

19. An exception to issues submitted, or for failure to submit issues ten- 
dered, cannot be sustained, where those submitted properly arose upon 
the pleadings. James v. R. R., 530. 

20. An exception to the refusal of a prayer to instruct the jury that  there 
is  no evidence will not be considered in this Court, where the case on 
appeal does not set out the evidence itself or contain a statement that  
there was no evidence, the presumption being that  the trial judge 
charged the jury correctly upon the evidence adduced on the trial. Ib.  

APPEAL, DISMISSAL OF, 92: 
Where an appellant fails to have printed a s  a part of the record on appeal 

a n  exhibit, which was made, by the judge or by agreement of counsel, 
a part of the case on appeal, the appeal will be dismissed. Fleming v. 
McPhail, 183. 

APPEAL, DOCKETING OF, 423: 
Although, under Rule 17, the appellee may move to dismiss a n  appeal for 

appellant's failure to docket the same within the first two days of the 
call of the docket, a s  required by Rule 5, yet such motion is  too late if 
not made promptly and before the appellant actually dockets the 
appeal within the week, but after the second day of the call. Smith 
v. Montague, 92. 

APPEAL FROM CLERK: 
An appeal from the clerk can be heard a t  chambers in  another county. 

McCaskiZZ v. McKinnon, 192. 

APPEAL FROM JUSTICE'S COURT : 
Where a justice of the peace delayed rendering jndgment until after the 

trial, and defendant (the party cast),  hearing of the judgment, served 
520 



INDEX. 

APPEAL FROM JUSTICE'S COURT-Continued. 
a written notice of appeal on the plaintiff ; and the justice, on demand 
of defendant and the payment of his fees, made up the case and sent 
the same to the Superior Court, where it was docketed, it was error 
in the judge below to dismiss the appeal, on motion of the plaintiff, 
upon the ground that  no formal notice of the appeal was served upon 
the justice of the peace, and that no notice of appeal was given a t  the 
trial. Osborne v. Pz~rniture Go., 364. 

APPEAL IN CRIMINAL CASES : 
1. Appeals in criminal cases a re  regulated by the same rules a s  govern 

those in  civil cases, and must be begun and perfected according to the 
requirements of law on that  subject. S. v. Cameron., 572. 

2. The statement of case on appeal in  a criminal case must be submitted 
to the State's solicitor for the district where the case is t r i ~ d  for 
acceptance or objection. Ib. 

3. Counsel for a private prosecutor, who aids the solicitor in the trial of a 
criminal case, has no authority to accept a statement of the case on 
appeal. Ib. 

4. Where the State's solicitor is  not present a t  the trial of a criminal 
prosecution, the case on appeal may be served on the attorney who 
represents him officially, with the sanction and approval of the court, 
and in such case the appointment of such representative must be made 
a matter of record and appear in  the transcript of the record on 
appeal. Ib. 

5. Where the error complained of is the refusal of a prayer for instruction 
that  there was no evidence to go to the jury against the defendant, i t  
is the duty of the appellant to justify his prayer by showing that  
there was no such evidence, either by stating that  a s  a fact in his case 
on appeal or by setting out the evidence therein and showing there- 
upon that  there was really no evidence on the material point. S. v. 
Wilson, 650. 

6. Where the State's solicitor agrees that the judge's notes of the testimony 
shall be a part of the record on appeal, and such notes a re  incomplete, 
but a re  the only record of the evidence, he is bound by the insufficiency 
of the evidence shown thereby. Ib. 

There being no statute authorizing it, the officers of this Court a r e  not 
entitled to  collect from a county the costs accruing in this Court on 
appeal in a criminal case, when the defendant was allowed to appeal 
without bond and without a n  order allowing him to appeal in  forrna 
pauperis, and is insolvent. Clerk's OfJice v. Comrs., 29. 

APPEAL I N  F'ORMA PAUPERIS : 
The omission, in a n  affidavit to appeal i n  forma pauperis, of the averment 

that  i t  is made in good faith, is a fatal defect, and for such defect the 
appeal will be dismissed, a s  a matter of right and not of discretion. 
S. u. Bramble, 603. 
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APPEAL, PREMATURE : 
An appeal from an order of the court below setting aside the verdict on 

one of several issues, and awarding a new trial thereon, is  premature 
and will be dismissed. In  such case a n  exception should have been 
noted, which could have been passed upon on the appeal from the final 
judgment. Benton v. Collins, 66. 

APPEAL, PRINTING RECORD ON : 
1. The rule requiring the record on appeal to be printed is complied with 

if the printing has been done when the case is called for argument- 
Bmith  v. Montague, 92. 

2. Pleadings are  not required to be printed a s  a part of the record on 
appeal (except when case comes up on demurrer), unless material; 
and if material, this Court will not dismiss the appeal for failure to 
print, but will simply order the additional printing. Barbee v. Scrog- 
gins, 135. 

APPEARANCE BOND: 
1. When one appears in court, in obedience to the requirement of his bond, 

and submits himself to the jurisdiction of the court, he continues under 
the penalty of the bond until the trial is terminated or until he is dis- 
charged by the court. 8. u. Jenkins,  637. 

2. Where a criminal case before a justice of the peace was not concluded 
on the day set for trial, and was postponed to a subsequent day, de- 
fendant's bond to appear on the day set for trial bound him to appear 
on the day to which the adjournment was made. Ib .  

3. Where defendant, who was under bond to appear before a justice of t h e  
peace for trial, failed to appear, and the justice caused him to be 
called, and entered the default on the docket, but failed to  enter it  on 
the bond, a s  required by chapter 133, Laws 1889, i t  was not error, in  
the trial of an action on the bond, for the court, upon ascertaining t h e  
facts, to  require the justice of the peace, who was present, to  make t h e  
proper entry on the bond of the defendant's default, such direction 
being merely for the purpose of perfecting the record. Ib.  

. 4. Where the record in the trial of a n  action on appearance bond did not 
show tha t  a judgment %isi had been entered against the principal in  
the Superior Court, i t  was not error for the court, on ascertaining t h a t  
such judgment had been taken, to require the record to be taken, so a s  
to show that  fact. Ib. 

APPEARANCE, VOLUNTARY: 
The object of a summons being to bring the defendant into court by giving 

him legal notice, his voluntary appearance, without limiting his ap- 
pearance, is  a walver of a summons, and he is a s  completely in  court 
a s  if he had been served therewith. Caldwell u. Wilson,  425. 

ARBITRATORS : 
1. Arbitrators need not go into garticulars and assign the reasons upon 

which their award is based. Mayberry u. Mayberry,  248. 

2. While corruption is good ground for setting aside an award, a mistake 
of fact is  not, unless the arbitrators have made i t  through undue influ- 
ence or the fraud of a party. Ib. 
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3. Where a controversy was submitted to arbitration, and the arbitrators 
made their award by a simple announcement of the result, without 
stating their reasons or the law governing them in their finding, and  
there was no proof that  undue influence was brought to bear upon 
them, or  that  evidence was excluded: Held, that  the award is  conclu- 
sive upon the parties and will not be set aside. Ib. 

ARREST AND BAIL. 46. 

ARREST O F  JUDGMENT : 
A judgment can be arrested in  criminal cases only when the defect com- 

plained of appears upon a record proper. S. v.  Purr, 606. 

ARSON, 574: 
An indictment charging the defendant with burning a dwelling-house occu- 

pied by him "as lessee" falls within section 1761 of the Code, which 
declares that  any tenant who shall injure any tenant-house of his 
landlord, by burning or in any other manner, shall be guilty of a mis- 
demeanor. s. v. Graham, 623. 

ASSIGNMENT O F  DEBT: 
Any contract that  constitutes a n  indebtedness or money liability may be 

assigned. Bank t r .  Bchool Committee, 107. 

ASSIGNMENT O F  KOTE WITHOUT ENDORSEMENT, 122. 

ASSIGNEE O F  UNENDORSED NOTE : 
1. The assignee of a negotiable note endorsed by the clerk of the payee 

without authority is  simply the holder of unendorsed negotiable paper, 
and a s  such has prima facie the equitable title, and can maintain a n  
action thereon, under section 177 of the Code. Reese v. Crumpton, 122. 

2. The transferee of a n  unendorsed negotiable note (unless payable t o  
bearer) takes the paper subject to all equities which the maker has  
against the payee. 171. 

3. In an action by the transferee of an unendorsed negotiable note against 
the maker the latter may show in evidence the conditions upon which 
i t  was executed and delivered to the payee, in order to show a failure 
of consideration, such evideuce not being a contradiction of the terms 
of the written contract, but proof of an additional verbal agree- 
ment. Ib. 

ATTORNEY GENERAL, LEAVE O F  T H E  RELATOR T O  SUE F O R  OF- 
F ICE,  376. 

ATTORNMENT O F  MORTGAGOR AS TENANT T O  MORTGAGEE, 70. 

AUCTIONEER AT SALE O F  LAND ACTING FOR PURCHASER:  
Where a purchaser of land a t  a sale under a deed of trust procured the 

auctioneer to bid i t  off for him without the knowledge of the trustee, 
the sale is not void, but voidable only, and can be set aside only when 
the party seeking the rescission is  able to place the purchaser in statu 
quo and offers to do so. Russell v. Roberts, 322. 
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AWARD O F  ARBITRATORS : 
1. Arbitrators need not go into particulars and assign the reasons upon 

which their award is based. Mayberry v. Mayberry,  248. 

2. While corruption is good ground for setting aside a n  award, a mistakeo 
of fact is  not, unless the arbitrators have made i t  through undue infln- 
ence or the fraud of a party. Ib.  

3. Where a controversy was submitted to arbitration, and the arbitrators 
made their award by a simple announcement of the result, without 
stating their reasons of the law governing them in their finding, and 
there was no proof that  undue influence was brought to bear upon 
them, or that  any evidence was excluded: Held,  that  the award is  
conclusive upon the parties and will be set aside. Ib. 

BIBLE ENTRIES AS TO AGE : 

In  the trial of a n  indictment for carnally knowing and abusing a female 
child between 10 and 12 yenrs of age, i t  was proper to allow her age 
t o  be shomn by entries in  a Bible, where the witness states that  he  
knew the handwriting of the child's mother; that  the Bible belonged 
to the mother, and that  the entries had been made by her, and that she 
had been dead seven years. 8. v. Hairston,  579. 

BILL OF LADING : 
A bill of lading is  both a contract and receipt. As a contract to carry and 

deliver the goods upon the terms and conditions specified in  the in- 
strument, i t  cannot be explained by parol testimony so a s  to alter its 
legal effect, in  the absence of fraud or mistake, but a s  a receipt or 
acknowledgment of the quantity, character or condition of the articles, 
i t  may be explained, varied or contradicted like any other receipt. 
Mfg .  Go. v. B. R., 514. 

BONA FIDES OF TOWN OFFICIAI;S, 589. 

BOUNDARY, DISPUTED, 366 : 
1. Actual possession of one tract of land does not gire constructive posses- 

sion of an adjoining tract separated from the other by distinct lines 
and boundaries. Basnight v. Meekins, 23. 

2. Where, in the trial of proceedings to establish boundaries, under the 
provisions of chapter 22, Laws 1893, the plaintiff claimed a parcel of 
land adjoining a tract which he had actual possession of, but failed to 
show any possession, actual or constmctive, of the land in dispute, or 
to show title out of the State, o r  to connect his title with prior owners : 
Held,  that i t  was not error to instruct the jury that upon the evidence 
the jury could find adversely to the plaintiff. Ib .  

BOUNDARIES OF TOWN, 612. 

'"BROADSIDE" EXCEPTION : 
A "broadside" or general exception to the refusal of the trial judge to give 

thc instructions as  asked, and for instructions given, will not be con- 
sidered in this Court. 8. u. Webster ,  586. 
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BURDEN .OF PROOF, 34, 107, 115, 135, 166, 684: 
1. When a transaction between parties occupying a fiduciary relation, such 

a s  mortgagor and mortgagee, is  impeached, there is a presumption of 
fraud, and the burden of proving the dealings to have been fair, bona 
fide, and without undue influence arising out of such relation, rests 
upon the party occupying the position of advantage. Hines v.  Out- . 
law, 51. 

2. When the statute of limitations is  pleaded, the burden devolves upon the 
plaintiff to show that the cause of action accrued within the time lim- 
ited. Parker v. Harden, 57. 

3. I n  the absence of proof a s  to the date of the conversion of property, the 
presumption is  that it was a s  of the date of taking the property into 
possession. Ib .  

4. Where, in a n  action to recover land, the defendant set up a s  title the 
alleged purchase of the land by his ancestor from the plaintiff's ances- 
tor, J. S., and also pleaded the twenty-years statute of limitations and 
admitted tha t  plaintiffs were the heirs a t  law of J. S., and that  the 
latter had died within fifteen years p?ior to the commencement of the 
action, and the plaintiffs introduced testimony tending to show that  
the defendant had not been in possession of the land for twenty years : 
Held, that  the  burden of proof having been shifted upon the defendant, 
by the allegations in his answer, and his admissions, to  show a better 
title, either by a valid conveyance from the common source to himself 
or his ancestor, or by making good his plea of the statute, i t  was error 
to nonsuit the plaintiff. Collins v.  Bwanson, 67, 

5. Under no circumstances can a verdict be directed in  favor of the party 
upon whom the burden of proof rests. Ib. 

6. If upon the trial of a n  indictment for  entry on land after being forbid- 
den, such entry is  shown or admitted, the burden is  upon the defendant 
to  show that  he entered under a Dona fide claim of right. 8. u. Dur- 
ham, 546. 

7. I n  such case, i n  addition to defendant's testimony that  he believed he  
had a right to enter, he must show that  he had reasonable. ground for  
such belief; and in the absence of such additional evidence, i t  is the 
duty of the trial judge to instruct the jury that, if they believe the 
evidence, the defendant is guilty. ID. 

8. Where, i n  the trial of a n  issue of devisavit vel non, the sanity of the 
testator is impeached, the burden of proof is  upon the caveators. I n  
re  Burns' Wil l ,  336. 

BUILDING AND LOAN ASSOCIATION : 
A stockholder of a n  insolvent building and loan association, who was also. 

a borrower of i ts  money on mortgage, is  not entitled to have the excess 
of the proceeds of the sale of his mortgaged property, over the mort- 
gage debt, paid to him, when his pro rata share of the deficiency in the 
assets of the concern is  equal to  such excess. Meares v. Davis, 126. 

BURGLARY : 
I n  the trial of a person for burglary i t  is  not competent for him to show 

that  other burglaries were committed in  the same neighborhood about 
the same time a s  the one with which he  is  charged was committed. 
8 .  v. Bmarr, 669. 

525 



INDEX. 

The word "by," when used a s  a designation of terminal point of time, 
means "not later than." Cotton Mills w. Dunstan, 12. 

"CALABOOSE," CONSTRUCTION OF, 301. 

, CARNAL INTERCOURSE WITH CHILD BETWEEN TEN AND TWELVE 
YEARS OF AGE: 
A man and a woman are both guilty of abusing and carnally knowing a 

female child where both caused the child to become drunk and the 
man had intercourse with the child while being held by the woman. 
S. u. Hairston, 579. 

CASE ON APPEAL. (See, also, "Appeal.") : 
1. Where, in the court below, a dispute arose a s  to whether there had been 

service of a case on appeal, i t  was proper for  the judge to find the 
facts, and having found that  there had not been such service within 
the statutory time, i t  was proper for him to order the appellant's 
"case on appeal" to be stricken from the files. Hicks w. Westbrook, 131. 

2. A statement of case on appeal, signed only by the appellant's counsel, 
with nothing to show that  it was served within the prescribed time, or 
a t  all, upon the appellee or his counsel, is a nullity. Ib. 

3. The absence of a case on appeal does not entitle the appellee to have 
appeal dismissed ; but if no error appears on face of the record proper, 
the judgment below will be affirmed. Ib. 

4. Where a n  appellant fails to  have printed a s  a part  of the record on 
appeal a n  exhibit which was made, by the judge or by agreement of 
counsel, a part of the case on appeal, the appeal will be dismissed. 
PZeming u. McPhail, 18. 

CASE ON APPEAL, SERVICE O F :  
1. An endorsement by counsel who accepted service of case on appeal, 

adding the date and stating that  he did not waive the objection that  
the case was served too late, was cotilpetent and properly certified by 
the clerk a s  a part of the proceedings in the case. Barrus w. R. R., 504. 

2. The settlement of a case on appeal by the judge does not cure the fail- 
ure to serve the case within the time fixed by law. Ib. 

CATTLE, IMPOUNDING BY CORPORATION : 
1. Where a town ordinance made it the duty of the town constable to  

impound all cattle running a t  large within the town limits, and author- 
ized the sale of such cattle for the cost of taking, impounding and 
keeping the same, and the general law prohibited the authorities from 
charging any poundage or penalty in cases where the impounded cat- 
tle belonged to nonresidents: Held, that  a sale of a n  impounded cow, 
belonging to a nonresident, for the cost of feeding her while im- 
pounded, was authorized, and conferred a good title on the purchaser, 
since the cost of feeding is not embraced in the  words, "poundage or 
penalty." Aydlett w. Elixabeth City, 4. 

2. When the purchaser, in such case, surrendered the cow to the true 
owner, he cannot recover from the town authorities the amount. Ib. 
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CATTLE RUNNING AT LARGE : 
I t  is  not unconstitutional for the Legislature to  prescribe that  resident 

owners of stock found running a t  large in a town shall pay a higher 
penalty than nonresident owners, it being a discrimination, forbidden 
neither by Article I ,  section 7, of the Constitution of the State, nor by 
the Fourteenth Amendment to the Constitution of the United States. 
Broadfoot v. Fayetteville, 418. 

CAUSE OF ACTION : 
1. Where parties to  a contemplated litigation agreed that  the disputed 

matters should be submitted to and heard by the judge a t  the next 
ensuing term of the Superior Court, upon complaint, answer, and the 
evidence, without summons being issued, and that  his judgment on 
such hearing should be final, and that  either party failing to  comply 
with such agreement should forfeit and pay to the other a n  agreed 
sum, which might be sued for and recovered a t  any time after refusal 
to  comply with such agreement: Held, that  such contract was not 
illegal or against public policy, and was founded upon good and suf- 
ficient consideration; so that, i ts violation gave a right of actioi! 
against the party in default for the whole of the sum agreed upon as  
liquidated damages. Pendleton v. Electric Light Go., 20. 

2. The failure of the plaintiff in such contemplated action to take any 
steps toward bringing the matter to a hearing a t  the appointed term 
of court, except a motion to file his complaint, made late in the after- 
noon of the last day of the term and just as  the judge was preparing 
to leave the bench, was not a compliance with the terms of the agree- 
ment under which the adverse party had the right to expect that  the 
complaint would be filed regularly and in good time, and that  the trial 
of the matter would be in the courthouse and in the usual hours of 
business. I b .  

CAUSE OF ACTION, WHEN I T  ACCRUES: 
The statute of limitations begins to run against a cause of action a s  soon 

a s  the plaintiff, being then under disability, is a t  liberty to sue. Eller 
v.  Church, 269. 

CERTIFICATE OF COMPETENCY TO PRACTICE MEDICINE OR TO 
ENGAGE IN OTHER SKILLED OCCUPATION, 643. 

CERTIORARI, 384 : 
1. When the petition for a certiorari is  not verified a s  required by Rule 42, 

and no transcript of the record proper is  filed, and no sufficient reason 
is given for the failure to docket the record and case on appeal, the 
motion will be denied. Critx v. Bparger, 283. 

2. The failure of the clerk below to send up the transcript after the case 
on appeal had been filed in his ofice will not excuse appellant's failure 
to have the transcript or kase on appeal filed, where there is no allega- 
tion that  the appellant had tendered the fees for such transcript and 
was otherwise free from laches. I b .  

CESTUI QUE TRUST: 
A cestzii que trust may buy a t  the trust sale for his benefit. Monroe u. 

Puchtler, 101. 
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CHARTER, TESTIMONY CONCERNING : 

While a witness as to character may, of his own motion, say in what 
respect the character of the person asked about is good or bad, the 
party introducing him can only interrogate him as to the general char- 
acter of such person; hence, defendants charged with rape cannot 
prove by their witness as to character of prosecutrix that such char- 
acter was had for virtue. 8. v. Hairston, 579. 

1 CHARGE ON LAND 
Where land is devised to a person if he will pay a certain sum, and there 

is no devise over to another, the limitation will be considered a charge 
upon the land rather than a condition precedent, since the law favors 
a vesting of estates rather than estates upon such condition. Allen. v, 
Allen, 328. 

CHARGE ON SEPARATE ESTATE O F  MARRIED WOMAN, 387. 

~ CHARTER O F  CORPORATION SUBJECT TO REPEAL, 1. 

~ CITIES AND TOWNS, 301. 

CITY IMPROVEMENTS : 

1. The use of a street for laying pipes, etc., in furnishing water, lights, etc., 
does not impose any additional servitude beyond those reasonably 
included in the dedication of all streets. Smith u. Goldsboro, 350. 

2. Where plaintiff, while owner of lands adjacent to a city, platted and 
divided the same into "lots" and "streets," and sold all the lots to pur- 
chasers, but made no conveyance of the streets, subsequently the cor- 
porate limits of the city were extended so as to include the lands: 
H d d .  that the plaintiff is entitled to no damages against the city for 
using the streets to fulfill its duty to the purchasers of the lots in fur- 
nishing them water and lights, such use not creating any additional 
servitude not contemplated by their dedication. Ib. 

CLAIM O F  RIGHT:  

1. If, upon the trial of an indictment for entry on lands after being for- 
bidden, such entry is shown or admitted, the burden is upon the 
defendant to show that he entered under a bona fide claim of right. 
S. v. Durham, 546. 

2. In such case, in addition to defendant's testimony that he believed he  
had a right to enter, he must show that he had reasonable ground for 
such belief; and in the absence of such additional evidence, it is the 
duty of the trial judge to instruct the jury that, if they believe the 
evidence, the defendant is guilty. Ib .  

CLERK O F  SUPERIOR COURT: 

Where letters of administration are issued to one person, who qualifies, 
the powers of the clerk in  that respect and as to that estate are ex- 
hausted, and the subsequent appointment of another person as  admin- 
istrator, before the first appointment is revoked, is void. In re  Bow- 
man's Estate. 
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CLERK SUPERIOR COURT, APPEAL FROM JUDGMENT OF:  
Under chapter 276, Laws 1887, amendatory of section 255 of the code, the 

judge to whom a cause is sent, by appeal or otherwise, from the clerk 
of a Superior Court, has full jurisdiction to hear and fully determine 
the  cause, or to make orders therein and send it back to the clerk, to 
be proceeded with by him. Paison v. Wil l iams,  152. 

CLERK O F  SUPERIOR COURT, DUTY OF, IN MAKING TRANSCRIPT 
OF RECORD ON APPEAL, 574. . 

CLERK O F  SUPREME COURT: 
There being no statute authorizing it ,  the officers of this Court a re  not 

entitled to collect from a county the costs accruing in this Court on 
appeal in a criminal case, when the defendant was allowed to appeal 
without bond and without a n  order allowing him to appeal in fornza 
pauperis, and is insolvent. Clerk's OfJice v. Comrs., 29. 

CLOSE RELATIONS, TESTIMONY OF, 584. 
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COHABITATION CANNOT CURE THE ILLEGALITY OF A MARRIAGE 
VOID ON ACCOUNT OF LTJNACV. 297 . 

COLLATERAL FACTS. EVIDENCE OF. 95 : 
1 . It is only when the transactions a re  so connected or contemporaneous 

as  to form a continuing action that  evidence of a collateral offense 
will be heard to prove the intent of the offense charged . 8 . u . Gra- 
ham. 623 . 

2 . I n  the trial of a n  indictment for burning a dwelling-house occupied by 
the defendant a s  lessee. evidence that  the defendant a t  a prior time 
was guilty of a similar offense is inadmissible . I b  . 

COLLECTOR: 

1 . A collector of the estate of a decedent who resists the claim of the 
executor of the estate to a fund in his hands which. after litigation. 
is awarded to the executor is not entitled to  an allowance for  counsel 
fees paid by him in such litigation . Johnson v . Marcom. 83 . 

2 . The allowance of expenditures of a collector of a n  estate is. under 
section 1524 of the Code. within the original jurisdiction of the clerk 
of the Superior Court. and the Court a t  term has no power to  make 
an allowance to the collector for counsel fees paid by him in a litiga- 
tion in which he attempted to defeat the rightful claim of the executor 
t o  a fund in his hands . Ib  . 
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COLOR OF TITLE: 
1. Where, in an action to have a parol trust declared in land and to have 

the legal estate conveyed accordingly, a verdict was rend~red  in 1875 
for the plaintiff, and a numc pro tune judgment fixing the parol trust 
mas rendered on the verdict in  1880, and the subsequent proceedings 
in  said action weEe directed to other purposes than to establish such 
parol trust, deeds for parts of such land made by the holder of the 
legal estate in 1877 or 1885 to grantees, who went into possession and 
held adverse l~  to all the world and were not made parties to the 
action until 1893, were color of title, which ripened into full title by 
seven years' possession. Taulor v. Smith, 76. 

2.  Where a n  administrator procured a bidder to  buy his intestate's land 
a t  a n  udauthorized sale, and the bidder immediately reconveyed to 
the administrator individually, and no money passed a t  either trans- 
action: Held, that  the bidder's deed to the administrator was color 
of title, without reference to the lack of the administrator's authority 
to sell or to the character of the transaction. JIcNeill u. Ruller, 209. 

3. Prior to the Revenue and Machinery Acts of 1857, a sheriff's deed under 
a sale for taxes was (without other evidence) only color of title, and 
not effective, unless aided by open, notorious, and continuous posses- 
sion for the statutory period. Worth u. Simmons, 357. 

COMhIISSION, RAILROAD. (See "Railroad Commission.") 

COA!I&ION CARRIERS. See, also, "Railroads" :) 
1. A bill of lading is both a contract and receipt. As a contract to carry 

and deliver the goods upon the terms and conditions specified in the 
instrument, i t  cannot be explained b r  parol testimony so as  to alter 
i ts  legal effect, in  the absence of fraud or mistake, but as  a receipt 
or acknowledgment of the quantity, character or condition of the  
articles i t  may be explained, varied, or contradicted like any other 
receipt. M j g .  Co. u. R. R., 514. 

2. Among connecting lines of common carriers, that  one in whose hands 
goods are  found damaged is  presumed to hare  caused the damage, 
and the burden is upon i t  to rebut the presumption. I b .  

3. When a box of goods is  shipped over connecting lines and the terminal 
line receives the box in apparently good condition and marks the bill 
of lading "0. K.," and the goods a re  found to be damaged a t  the end 
of the line, a rebuttable presumption is  raised that  the damages oc- 
curred on that  line. Ib. 

4. If  the condition of the contents of a box i s  unknown to a railroad 
vhich receives i t  for transportation over its line, a failure to guard 
against liability for the condition of such goods by examination or  
stipulation is negligence. I b .  

COMMON SOURCE OF TITLE : 
Where, in  an action to recover land, plaintiff and defendant claim title 

from a common source, the plaintiff is  required only to show the better 
title from such source. Collins u. Swanson, 67. 

COMPLL41NT IN ACTION FOR DIVORCE, 118. 
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COMPOUNDING FELONY : 
Where parties charged with larceny were arrested and taken before a 

justice of the peace, and were discharged after the payment of the 
costs and a sum of money agreed upon between them and the prose- 
cutor, such voluntary payment was evidence of their guilt of the 
larceny charged in the warrant, and the acceptance of the costs from 
the defendants by the magistrate was some evidence against him on 
the trial of a n  indictment for compounding the felony. State v. 
Purr, 606. 

COMPROMISE, BINDING EFFECT OF : 
The acceptance, by telegram, of a n  offer, made by telegram, to pay a sum 

certain in full settlement of a claim in dispute, followed by immediate 
payment by the debtor of the amount which was retained by the 
creditor, constitutes a contract, by way of compromise in full satis- 
faction of the claim, which the creditor has no right to altgr by the 
form of receipt given for the money. Pruden v. R. R., 509. 

CONCEALED WEAPONS : 
1. The gist of the offense of carrying a concealed weapon about one's 

person and of€ one's own premises consists in the guilty intent to carry 
it concealed, and not in the intent to  use it. 8 .  v. Reams, 556. 

2. The concealed possession of a weapon about one's person and off his 
own premises raises the presumption of guilt, which may be rebutted, 
and whether, in  a given case, the weapon is concealed from the public 
and such presumption of guilty intent is rebutted by the mode of 
carrying the weapon, a re  questions for  the jury. Ib.  

3. Where, in  the trial of an indictment for carrying a concealed weapon, 
i t  appeared that  the defendant had on no overcoat and had put his 
pistol, 10 or 11 inches long, in a n  upper outside coat pocket, and that  
the handle and two inches of the breech were exposed to view, and 
that  when it was handed t o  him to take on a journey he said he did 
not intend to conceal it, i t  was error to instruct the jury that  if they 
believed from the evidence that  any part of the pistol was concealed, 
that  it could not be seen from the outside, they should find the de- 
fendant guilty. Ib .  

CONDITIONS I N  F I R E  INSURANCE POLICY, 290. 

CONDITION IN MORTGAGE : 
A mortgage on realty and personalty to secure a debt payable in  install- 

ments, provided that, upon the payment of installments amounting to 
$350, the personalty should be released, but that, in default in  pay- 
ment of one of the installments, all should become due and the mort- 
gagee might take possession and sell. The mortgagor being in default, 
the mortgagee on 6 March instituted a n  action for the possession of 
the personal property, which was on that  day seized by the sheriff, 
and three days thereafter was delivered to the plaintiff. On 10 March 
the defendant, mortgagor, tendered to the plaintiff an amount which, 
added to the installments paid, equalled $350 and interest and costs 

o f  the proceeding, which, being refused, was deposited with the clerk 
of the court for benefit of the plaintif€: Held, that  upon such pay- 
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CONDITION IN MORTGAGE-Continued. 
ment into court the mortgage on the personalty was eo instanti re- 
leased, and the plaintiff should have discontinued his action. Barbee 
v. Scoggins, 135. 

CONDITION PRECEDENT, 328. 

CONDITIONAL SALE : 
A written contract, although called a "lease on the installment plan," and 

not providing that  title shall pass upon the completion of the pay- 
ment of the installments, may constitute a "conditional sale" of an 
article where the same has been delivered upon a payment in advance 
and a n  agreement to  pay a certain sum each month for a series of 
months. Mfg. Co. v. Gray, 168. 

CONNOR'S ACT, 258. 

CONSENT TO MARRIAGE NOT THE ONLY ESSENTIAL, 650. 

CONSENT : 
Consent of parties cannot give jurisdiction where i t  does not attach under 

the Constitution and laws. Carey v. Albgood, 54. 

CONSIDERATION, 20. 

CONSPIRACY TO PROCURE SEDUCTION OF UNMARRIED WOMAN : 
Conspiracy to encompass the seduction of a young unmarried woman is  

indictable a t  common law. AS. v. Powell, 635. 

CONSPIRACY TO PROCURE SEXUAL INTERCOURSE THROUGH SHAM 
MARRIAGE : 
A marriage pretendedly celebrated before a n  unauthorized person being a 

nullity and not capable of being legalized by consent, a conspiracy to 
procure sexual intercourse with a woman through such pretended 
marriage is a n  indictable offense. 8. v. Wilson, 650. 

CONSTABLE'S BOND, LIABILITY OF, FOR ESCAPE : 
A constable is  not liable on his official bond for the release of a prisoner 

arrested by him on void process. Appomattom Co. v. Buffaloe, 37. 

CONSTABLE, RIGHT TO EXECUTE PROCESS, 287: 
A town or city constable cannot execute process outside of his town or city 

unless directed to  him in the name of the office he  holds-that is, a s  
constable of his town or city. Appomattom Co v. Buffaloe, 37. 

CONSTITUTION, T H E  : 
Article 1 .......................................... See. 1 ................................................. 409 

6 '  1 ............................................ " 7 ......................................... 419, 645 
' I  1 ......................................... " 8 .................................................. 476 

.................................................. " 1 ....................................... " 14 586 

.......................................... . " 1 ............................................ " 16 49 
' 1 ........................................ " 17 .................................................. 477 
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CONSTITUTION, ~ ~ ~ - ~ o n t i & e d .  
............................................ Article 1 

' 1 ............................................ 
" 2 ............................................ 

CONSTITUTIONALITY O F  STATUTE, 172, 418, 425, 643. 

CONSTITUTIONAL REQUIREMENTS AS TO PASSAGE OF STATUTE: 
Section 14, Article 2 of the Constitution, providing that no law shall be 

passed to raise money on the credit of the State or to pledge the faith 
of the State, directly or indirectly, for the payment of any debt, o r  to 
impose any tax upon the people of the State, or to allow the counties, 
cities, or towns to do so, unless the bill for the purpose shall have been 
read three several times in each house of the General Assembly and 
passed three several readings, which readings shall have been on three 
different days, and agreed to by each house, respectively, and unless 
the ayes and nays on the second and third readings of the bill shall 
have been entered on the journal, is mandatory. Conws. u. Bnuggs, 
394. 

CONSTRUCTION OF WRITTEN CONTRACT, 148 : 
1. The meaning of the terms of a written contract is  a question of law for 

the court alone to determine. Edwards v. R. R., 490. 

2. Where a letter from a n  employer stated, "You have been appointed gen- 
eral storekeeper for the system, to take effect July 15th; your salary 
will be $1,800 per year," and the appointee entered upon his duties and 
received $150 per month until he was discharged : Held, that  the con- 
tract was not a n  employment by the year ; the reasonable construction 
of the contract being that  the parties intended that  the service should 
be performed for a price that  should aggregate the gross sum annually, 
leaving the parties to  sever their relations a t  will. Ib.  

CONSTRUCTIVE NOTICE, 258 : 
The principle of constructive notice arises out of the duty of a n  intending 

purchaser of land to reasonably and in common prudence see that  his 
vendor has prima facie a good title; and while, because of such duty, 
he is  affected with notice of the provisions of such deeds and other 
documents as  are  necessary to show the vendor's title, yet when he 
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CONSTRUCTIVE NOTICE-Continued. 
finds upon record a deed to his vendor from the former owner, convey- 
ing a n  absolute estate in the land, he is not affected with notice of the 
provisions of the grantor's will recorded in the clerk's office, executed 
prior to the deed, and devising the land to the grantee in  such deed, 
subject to a charge. Allen v. Allen, 328. 

CONSTRUCTIVE POSSESSION : 
1. Actual possession of one tract of land does not give constructive posses- 

sion of a n  adjoining tract, separated from the other by distinct lines 
and boundaries. Basnight u. Meekins, 23. 

2. Where, in the trial of proceedings to  establish boundaries, under the 
provisions of chapter 22, Laws 1893, the plaintiff claimed a parcel of 
land adjoining a tract of which he had actual possession, but failed to  
show any possession, actual or constructive, of the land in dispute, or 
to show title out of the State, or to connect his title with prior owners : 
Held, that  it was not error to instruct the jury that,  upon the evi- 
dence, the jury should find adversely to the plaintiff. Ib. 

3. While the possession of a tenant of a parcel of land within a general 
boundary of land belonging to his lessor is, in  law, the possession of 
the lessor up to the boundaries contained in the latter's deed, i t  is  dif- 
ferent a s  to the possession of a purchaser of such parcel, since the 
vendee, while deriving title from his vendor, does not hold possession 
under him, and his possession extends no further than the boundaries 
included in his own deed. Worth v. Eimmons, 357. 

4. Where, in  the trial of an action for the recovery of a parcel of land 
admitted to be within a boundary described in a tax deed executed 
before 1887, there was no actual possession under such tax deed shown 
by the plaintiff, or those under whom he  claimed, deeds executed by 
the grantee in such tax  deed and by his heirs and by a commissioner 
in  partition proceedings, after the death of such grantor, for certain 
parcels of land admittedly within the boundary of the tax deed, were 
inadmissible, a s  well a s  the possession of the purchasers under such 
deeds, to  show the possession of plaintiff, or of those under whom he 
claimed, of any part of the tax-deed boundary outside of the lands 
included in the deeds so offered. Ib .  

CONTRACT, 144 : 
1. A surety for the faithful performance of duty by an agent, in an obli- 

gation of the form called a "continuing quaranty," has the right to 
withdraw from such obligation by giving notice to the principal, and 
is  not liable for any defaults of the agent in  matters entrusted to  
him after the service of such notice. M f g .  Co. v. Drazcghan, 88. 

2. The construction of a contract does not depend upon what either party 
intended, but upon what both agreed. Thomas v. Bhootin,g Club, 238. 

3. The law implies a promise to pay for work done and accepted, and, in 
the absence of a n  agreed price or a n  understanding that  nothing is to  
be paid, .the laborer may recover the reasonable value of his serv- 
ices. l b .  
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CONTRACT-Continzced. 
4. Where plaintiff, a t  the instance of defendant, procured leases for the 

latter which were accepted, and plaintiff, expecting to obtain remuner- 
ative employment as  steward for  the defendant, did not intend to 
charge for getting up the leases, but there was no agreement that  he 
would not do so: Held, that  plaintiff was entitled to recover the 
reasonable value of his services. Ib .  

5.  The acceptance, by telegram, of a n  offer, made by telegram, to pay a 
sum certain in  full settlement of a claim in dispute, followed bp im- 
mediate payment by the debtor of the amount which was retained by 
the creditor, constitutes a contract, by way of compromise in full 
satisfaction of the claim, which the creditor has  no right to alter by 
the form of receipt given for the money. Pruden v. R. R., 509. 

CONTRACT, ASSIGNABILITY OF : 
Any contract that  constitutes a n  indebtedness or money liability may be 

assigned. Bank v. School Committee, 107. 

CONTRACT, BREACH OF : 
1. Where parties to a contemplated litigation agreed that  the disputed 

matters should be submitted to and heard by the judge a t  the next 
ensuing term of the Superior Court upon complaint, answer and the 
evidence, without summons being issued, and that  his judgment on 
such hearing should be final, and that either party failing to  comply 
with such agreement should forfeit and pay to the other an agreed 
sum which might be sued for and recovered a t  any time after refusal 
to  comply with such agreement: Ileld, that  such contract was not 
illegal or against public policy, and was founded upon good and suffi- 
cient consideration, so that its violation gave a right of action against 
the party in  default for the whole of the sum agreed upon as  liqui- 
dated damages. Pefidleton u. Electric Light Co., 20. 

2. The failure of the plaintiff in  such contemplated action to take any 
steps toward bringing the matter to  a hearing a t  the appointed 
term of court, except a motion to file his complaint made late in the 
afternoon of the last day of the term and just a8 the judge was pre- 
paring to leave the bench, was not a compliance with the terms of 
the agreement, under which the adverse party had the right to expect 
tha t  the complaint would be filed regularly and in good time, and that  
the trial of the matter would be in the courthouse and in the usual 
hours of business. Ib. 

3. Where a father made a conveyance of lands to his son in consideration 
of the comfortable support of himself and wife during their natural 
lives, in default of which the grantee covenanted to reconvey: Held, 
tha t  the grantor and his wife had the right to demand a reconvey- 
ance, on breach of the covenant, in  entirety, with right of survivor- 
ship. Stamper v.  Stamper, 251. 

CONTRACT BETWEEN MORTGAGEE AND MORTGAGOR FOR SUPPLIES 
TO LATTER, 70. 
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CONTRACT BY MARRIED WOMAN FOR SUPPORT O F  FAMILY: 
1. The contract of a married woman, made for the support of herself and 

family, is  valid, and her separate estate is  liable therefor. Baxemore 
u. Moantain, 59. 

2. A husband may be the agent of his wife in the management of her 
separate estate and for his contracts, a s  such agent, made for the sup- 
port of herself and family, her separate estate is  liable. Ib. 

3. Where, in the trial of a n  action to subject the separate estate of a mar- 
ried woman to the payment of a debt alleged to have been contracted 
for the support of her family, it appeared that  the wife owned farm 
lands in her own name; that  her husband contributed nothing to the 
support of the family; that  her only means of support was the rental 
from her lands, which she was unable to rent without furnishing 
supplies to the tenants ; that  she had no supplies and could not furnish 
them except by contracting with some one else to do so, and that  she 
contracted with the plaintiff to furnish such supplies : Held, that  such 
contract was for  the benefit of the wife and family, and necessary for 
their support, and her separate estate is  liable therefor. Ib. 

CONTRACT I N  INSURANCE POLICY: 
Where a policy of insurance on a factory contained a condition that  it 

should not be operated later than 10 o'clock a t  night, and that  a viola- 
tion of such condition should create a forfeiture of the policy, and the 
premium required for a mill running day and night was much greater 
than for one running in day time only: Held, that such condition was 
a substantial provision of the contract, and not a mere technicality, 
and its violation vitiated the policy. Alspaugh u. Ins. Co., 290. 

CONTRACTS O F  IDIOTS,  LUNATICS, ETC. : 
Idiots, lunatics, and persons otherwise non compos mentis, being incom- 

petent to enter into any valid contract, every person who deals with 
them, knowing their incapacity, is deemed to perpetrate fraud upon 
them and their rights, and equity will set aside such contracts upon 
the ground of such fraud, charging the lunatic with only such benefits 
a s  he actually received from the transaction. Creekwore u. Baxter, 31. 

CONTRACT, PARTIAL PERFORMANCE OF,  318. 

CONTRACT RELATING T O  LAND : 
1. Where parties made a contract for exchange of lands and one paid 

"boot money" and receired deeds from the other, and, in order to per- 
fect title to the lands so conveyed to him, was compelled to  pay off 
encumbrances which the other party should have discharged : Held, 
that  such party is  equitably entitled to have a lien for the amount so 
expended by him declared upon the lands which he agreed to convey, 
but has not yet conveyed to the other, and to have such lands sold 
for the reimbursement of the sum so expended. Raimeg u. Hines, 318. 

2. A party to a contract for  the purchase of land who has given his notes 
for the purchase price is  a t  the wrong end of the contract to plead 
or take advantage of the statute of frauds when the vendor, who has 
executed no bond for title, is  nevertheless able and willing to convey 
a good title. McNeill u. Fuller, 209. 
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CONTRACT RELATING TO LAKD-Continued. 
3. When a party makes a contract for the purchase of land and then 

repudiates i t  he cannot recover money paid thereon. Daviso?z u. Land Co., 146. 

4. Where, in an action against a corporation for the balance due on a 
contract for the-sale and purchase of land, the defendant denied the 
contract, and set up a counter-claim for p a ~ m e n t s  made by its officers 
without authority, to which there was no replication, and, on the trial, 
the jury found that  there was no contract: Held, that, notwithstand- 
ing the plaintiff's failure to reply to the alleged counter-claim, the 
defendant cannot recover thereon, since the payments upon which the 
counter-claim was based could not have arisen upon the "same trans- 
action" alleged in the complaint, but found by the jury not to have 
taken place between the parties. Ib. 

COXTRACT. WRITTEN : 
The meaning of the terms of a written contract is a question of law for 

the court alone to determine. E d w a ~ d s  v. R. R., 490. 

COKTRIEUTORY NEGLIGENCE. (See, also, "Negligence" and "Railroads" : )  

Where, in the trial of an action for  damages caused by defendant's negli- 
gence, there is no evidence tending to prore contributory negligence, 
the court may instruct the jury that  there was no contributory negli- 
gence. Whi te  v. R. R., 484. 

CONVERSION : 

In  the absence of proof as  to the date of the conversion of property, the 
presumption is  that  it was a r  of the date of taking the property into 
possession. Parker u. Harden, 57. 

CONVICTED CRIMINAL. 620. 

CORA31 KON JUDICE, 54. 

CORPORATIONS. (See, also, "Railroads" and "Railroad Corporations.") 
1. The General Assembly may, a t  i ts discretion, abolish municipal a s  well 

a s  other corporations. Ward v. Elkabeth City, 1. 

2. Under section 664 of the Code, a corporation is empowered to proride 
by its by-laws for the sale of shares of a subscriber who makes de- 
fault in paying the assessments. Cotton Xills v. Dzuzstan, 12. 

3. Where the by-laws of a corporation provided that  if any stockholder 
should fail to pay his installments when called by the directors for 
two months the stock should be declared forfeited and sold for ac- 
count of the delinquent, publicly, after thirty days' notice, and that  
the proceeds of such sale should be applied to the payment of t h e  
amount due on the subscription, and the balance, if any, should be 
paid to  the delinquent, but that  such forfeiture and sale should not 
relieve the delinquent from his original subscription : Held, that  such 
by-lam mas a reasonable one, and the subscriber whose stock mas 
duly declared forfeited and sold for less than its face value can be  
required to pay the difference between his subscription and t h e  
amount for which i t  was sold. Ib. 
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CORPORATIONS-Continued. 
4. I n  order that  the sale of the franchise and property of a corporation 

under mortgage shall have the effect of a dissolution of such corpora- 
tion, a s  provided in section 697 of the Code, another corporation must 
be provided, as  contemplated in  section 1936 of the Code, to  take its 
place, and assume and discharge the obligatidns to the public growing 
out of the grant of the franchise, and until that  is done the old cor- 
poration continues to  ekist, and when it is done,the new corporation 
will be a domestic corporation. James u. R. R., 523. 

5. It was neither the purpose nor effect of sections 697 and 698 of the 
Code to create a foreign corporation in this State. Ib. 

CORPORATION, DEEDS OF : 
1. An instrument purporting to be the deed of a corporation and executed 

in its name by i ts  president with the word "seal" a t  the end of the 
signature is not effective a s  the deed of the corporation, either a t  
common law or under section 685 of the Code. Such deed is only the 
personal act of the president, and is not admissible in evidence to 
prove a conveyance by the corporation. Caldwell v. Mfg. Go., 339. 

2. An instrument purporting to be the deed of a corporation, signed by the 
president and two members of the corporation, but not having the 
common seal of the corporation attached, is  not effective a s  a deed, 
under section 685 of the Code, for lack of the common seal, and, for 
the lack of such seal and attestation by secretary, is not good a t  
common law. Ib. 

3. A recital in  a deed of a corporation, properly executed, that  i t  was 
executed in pursuance of a n  order of the board of directors, dispenses 
with the necessity of proving such action of the board otherwise than 
by the deed itself. Ib.  

,CORPORATION, INSOLVENT : 
A stockholder of an insolvent building and loan as'sociation who was also 

a borrower of its money on mortgage is not entitled to have the excess 
of the proceeds of the sale of his mortgaged property, over the mort- 
gage debt, paid him, when his pro ra ta  share of the deficiency in the 
assets of the concern is  equal to such excess. Meares u. Davis, 126. 

When a new trial is granted on motion in this Court for newly discovered 
evidence, the costs in this Court will fall  on the party making the 
motion, unless in exceptional cases and for special reasons. Herndon 
v. R. R., 498. 

.COSTS IN CRIMINAL CASES: 
1. Costs in  this State a r e  entirely creatures of legislation, and do not 

exist without it. Clerk's Once v. Comrs., 29. 

2. There being no statute authorizing it, the officers of this Court a re  not 
entitled to collect 'from a county the costs accruing in this Court on 



INDEX. 

COSTS I N  CRIMINAL CASES-Continued. 
appeal in  a criminal case when the defendant was allowed to appeal 
without bond and without an order allowing him to appeal in forma 
pauperis, and is  insolvent. Ib .  

COUNSEL ASSISTING SOLICITOR IN CRIMINAL PROSECUTION : 

1. Counsel for  a private prosecutor, who aids the solicitor in the trial of a 
criminal case, has no authority to accept a statement of case on ap- 
peal. 8. v. Cameron, 572. 

2. Where the State's solicitor is not present a t  the trial of a criminal 
prosecution, the case on appeal may be served on the attorney who 
represents him officially, with the sanction and approval of the court, 
and in such case the .appointment of such representative must be 
made a matter of record and appear in  the transcript of the record 
on appeal. I b .  

COUNSEL FEES : 

A collector of the estate of a decedent who resists the claim of the exec- 
utor of the estate to a fund in his hands which, after litigation, is 
awarded to the executor, is  not entitled to  a n  allowance for counsel 
fees paid by him in such litigation. Jaiznso~z v Marcom, 83. 

COUNTER-CLAIM : 

1. Where, in a n  action against a corporation for  the  balance due on a 
contract for the sale and purchase of land, the defendant denied the 
contract and set up a counter-claim for payments made by its officers 
without authority, to which there was no replication, and, on the trial, 
the jury found that  there was no contract: Held, that, notwithstand- 

- ing the plaintiff's failure to reply to the alleged counter-claim, the 
defendant cannot recover thereon, since the payments upon which the 
counter-claim was based could not have arisen upon the "same trans- 
action" alleged in the complaint, but found by the jury not to have 
taken place between the parties. Davison v. Land Co., 146. 

2. Though no counter-claim is  pleaded, the court can order a reply to  be 
filed t o  any defense set up in  the answer, o r  may allow i t  to be filed 
a s  a matter of discretion. James v. R. R., 530. 

COUNTY, CREATION OF DEBT BY: 

1. Section 14, Article 2, of the Constitution providing that  no law shall 
be passed to raise money on the credit of the State or to  pledge the 
faith of the State, directly or indirectly, for the payment of any debt, 
o r  t o  impose any tax upon the people of the State, .or to allow the 
counties, cities, or towns to do so, unless the bill for the purpose 
shall have been read three several times in  each house of the General 
Assembly and passed three several readings, which readings shall 
have been on three different days, and agreed to by each house re- 
spectively, and unless the ayes and nays on the second and third read- 
ings of the bill shall have been entered on the "journal" is mandatory. 
 COWL?"^. V. ~ ~ ' U Q Q S ,  394. 
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COUKTY, CREATION O F  DEBT BY-Continued. 
2. A county has no power, under section 1996 et seg. of the Code and ar 

affirmative vote of the qualified voters of the county, to issue bond: 
and levy a tax for their payment in aid of a railroad not begun beforc 
the adoption of the Constitution of 1868. Ib. 

COUNTY, LIABILITY OF, FOR COSTS OF APPEAL IN CRIhIINAI 
CASES : 
There being no statute authorizing it, the officers of this Court are  no1 

entitled to collect from a county the costs accruing in this Court or 
appeal in a criminal case when the defendant was allowed to appea 
without bond and without an order allowing him to appeal in formc 
pauperis, and is insolvent. Clerk's Ofice .v. Comrs., 29. 

COUNTY, LIABILITY OF, FOR SUPPORT OF PL4UPER: 
1. The liability of a county for the support of a pauper is determined bg 

his "legal settlement," which is acquired by one year's continuou: 
residence in the county, and continues until a new one is acquired 
Comrs. v. Comrs., 295. 

2. Where a pauper. temporarily absent from the county where he has a 
"legal settlement," i s  so disabled a s  to require immediate medica' 
services and is  furnished by the authorities of another county with 
such attention and board, the latter is entitled to recover the expensei 
thereof from the county where the pauper has his settlement. Ib. 

COURT, ADMINISTRATIVE : 
The Railroad Commission establiqhed by chapter 320, Laws 1891, is  purely 

of legislatire origin. and is administratil/e and not a judicial court 
Caldwell v. Wilso,b, 425. 

COVENANT TO RECONVEY, BREACH OF : 
1. Where a father made a conveyance of lands to his son in consideration 

of the comfortable support of himbelf and wife during their natural 
lives, in default of which the grantee covenanted to ,reconvey : Held. 
that  the grantor and his wife had the right to demand a reconveyance 
on breach of the covenant, in  entirety, with right of survivorship. 
Stamper w. Stamper, 251. 

2. In  such case the fact that  after the grantor's death his wife allowed 
the grantee. her son, to return home after a term of outlawry and 
imprisonment and live with her on the land until his death was not 
a waiver of her right to a reconveyance. Ib.  

CRIMINAL INTENT, 589. 

DAMAGES, ACTIOK FOR : 

A widow has no right of action against persons wrongfully causing the 
death of her husband, the statute (the Code, see. 1498) giving a right 
of action alone to  the personal representative of the person killed. 
Howell u. Comrs., 362. 
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DAMAGES : 
A mortgagor in possession of the mortgaged property with the consent of 

the mortgagee. after the day of payment has passed, is the owner of 
equity of redemption only, but is liable for damages done to others in 
the use and enjoyment of the property. James v. R. R., 523. 

DAMAGES, MEASURE OF, 135. 

DECLARATION OF CO-DEFENDANT : 
Declarations of one of two defendants jointly on trial for larceny a re  ad- 

missible only as  against the party making them, and, if admitted, i t  
is error not to instruct the jury that  such declarations a re  incompe- 
tent as  to the other defendant. Btnte v. Collins, 667. 

DEDICATIOS OF STREETS, 350. 

DEED, ALTERATION OF : 
An alteration in, or addition to, a deed, such as  filling up blanks therein, 

made by consent of the parties thereto, does not invalidate the instru- 
ment. Martin v. Buffaloe, 34. 

DEED, CONSTRUCTION OF : 
1. Where the conveyancing clause of a deed of trust specified certain 

articles situated in a certain store, among them "one soda fountain," 
and, continuing, conveyed "all other property nhatsoever in said store 
room." and i t  was admitted that there were two soda fountains in 
the room, one of which was set up in use and the other not :  Held, 
that  both fountains were covered by the deed, the conveyancing clause 
being broad enough to include everything in the store room a t  the 
time of its execution, although some of the articles were specified 
therein. Nerritt  v. Kitchin, 148. 

2. TT7here, in the trial of an action, the controversy was whether a certain 
soda fountain had been conveyed by deed of trust which, by its terms, 
conveyed specifically "one soda fountain" and other articles in a cer- 
tain store room, "and all other property whatsoever" in  such store 
room, and i t  was admitted that  there were two soda fountains in  the 
store room, i t  was error to submit the deed of trust to the jury to say 
whether or not, as  a fact, the fountain in question was intended to be 
conveyed, there being a patent ambiguity not explainable by parol 
testimony and the construction of the deed being a matter entirely 
of lam and for the court. Ib.  

3. Where land was conveyed to A for life, with limitations over in  the 
event of the happening of certain contingencies, but with full power 
in A to disl~ose of the same with the written permission of her hus- 
band: Held, that  A and her husband can convey a good title in fee 
to a purchaser. Wright v. Westbrook, 155. 

DEED, DEFECTIVE DESCRIPTION IN, 410. 

DEEDS O F  CORPORATIONS : 
1. An instrument purporting to  be the deed of a corporation and executed 

in its name by its president with the word "seal" a t  the end of the 
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DEEDS OF CORPORATIONS-Cofttinued. 
signature is not effective as  the deed of the corporation either a t  
common law or under section 685 of the Code. Such deed is only the  
personal act of the president, and is  not admissible in evidence t o  
prove a converanee by the corporation. Galdwell v .  Xfg. Go., 339. 

2. An instrument purporting to be the deed of a corporation, signed by 
the president and two members of the corporation, but not having 
the common seal of the corporation attached, is  not effective a s  a 
deed, under section 685 of the Code, for lack of the common seal, 
and, for lack of such seal and attestation by secretary, is  not good 
a t  common lam. Ib .  

3. d recital in a deed of a corporation, properly executed, that  i t  was 
executed in pursuance of an order of the board of directors, dispenses 
with the necessity of proving such action of the board otherwise than 
by the deed itself. Ib .  

DEFECTIVE DESCRIPTION IN DEED : 

While par01 evidence is  competent to "fit the description to the thing," 
i t  is not competent to establish a line o r  corner when the instrument 
by its terms wholly fails to identify such line or corner; in other 
words, i t  is competent to find but not to m a k e  a corner. Holmes u. 
Val ley  Go., 410. 

DESCRIPTION, DEFECTIVE : 

A description of land in a petition for partition a s  follows, "Thirty-three 
or four thousand acres of land situate in the County of Surry, be- 
tween Rockford and the Blue Ridge," is  too vague and indefinite t o  
be aided by parol evidence. W o r t h  v. Simmons, 357. 

D,ESCRIPTION IN DEED : 

A description of land contained in a contract for its sale mas "A certain 
tract or parcel of land lying between P's land and C's Creek and t h e  
old mill land." Held, that  such a description was not too vague and 
indefinite to be explained by parol testimony fitting the description t o  
the land. Sherman v. Simpson, 129. 

DEVISAVIT VEL NOY : 

1. Where, in the trial of an issue of devisavit  vel  %on, the sanity of the  
testator is  impeached, the burden of proof is upon the caveators. 
I n  r e  Burns' Wi l l ,  336. 

2. Where, on trial of an issue of devisavit uel non, proof of the sanity or 
insanity is  submitted to  the jury, the fact that  the testator disin- 
herited all of his children save one, to whom he left all his property, 
is competent evidence to be passed upon by the jury as  bearing upon 
the capacity of the testator and, hence, is  a s  much the proper subject 
of discussion by counsel in the argument a s  any other part  of the 
testimony. (Nontgomery ,  J., dissenting. ) Ib.  
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DEVISE : 
1. A testator devised land a s  follows: "I loan the land whereon I now 

live to my daughter Mary during her natural life and give the same 
to the heirs of her body, but if she should have no lawful heirs of 
her body, the said land a t  her death shall go back to my son William." 
Held, that  the rule in  Shelley's case has no application to the estate 
devised to Mary or William, the expression "heirs of the body," in  
view of the explanatory words contained in the clause, being con- 
strued "issue." Bird v. Billiarn. 326. 

2. Where land is  devised to a person if he will pay a certain sum, and 
there is no devise over to another, the limitation will be considered 
a charge upon the land rather than a condition precedent, since the 
law favors a vesting of estates rather than estates upon such condi- 
tion. Allen u. Allen, 328. 

DISCRETION OF JUDGE : 
1. I t  is a matter of discretion of the trial judge to allow a defendant, 

who has assumed the burden of proof, to open and conclude the argu- 
ment. Banking Co. v. Walker, 115. 

2. The refusal of a motion to set aside a judgment on the ground of sur- 
prise or excusable neglect is  a matter of discretion with the judge 
below, and cannot be reviewed on appeal, unless it should appear 
that  such discretion was abused. Cowles v. Cowles, 272. 

DISCRETION OF TRIAL JUDGE: 
In  the absence of constitutional or statutory prohibition, i t  is  in the dis- 

cretion of a trial judge to permit the jury to visit the scene of the 
res gesta: in criminal and civil cases, whecever such visit appears 
important for  the elucidation of the evidence, but such visit must 
be carefully guarded to prevent conversation with third parties, and 
no evidence must be taken. N. u. Perry, 533. 

DIVIDED BENCH : 
When, for any reason, one of the five members of this Court does not sit, 

and the Court is  evenly divided on the hearing of a n  appeal, the 
judgment below will be allowed to stand, not a s  a precedent, but a s  
the decision in the case. Puryear u. Lynch, 255. 

DIVORCE, ACTION FOR : 
1. In  a n  action for divorce, in which the defects in  the complaint are  not 

cured by the verdict, it is  not sufficient to allege (following the words 
of chapter 277, Laws 1895) merely the abandonment by the wife, and 
her living separate and apart  from her husband, and her still refusing 
to live with him, but all the facts relied on a s  constituting the cause 
of action a re  required to be set forth specifically and definitely. 
Ladd u. Ladd, 118. 

2. An act permitting divorces for past abandonment, but not to apply to 
future cases of separation, is  constitutional. Ib.  
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DIVORCE, ACTION FOR : 
An action for a divorce may be maintained by a guardian of a lunatic in 

the name of his ward. Sims u. Sims, 297. 

DIVORCED HUSBAND AS WITNESS AGAINST WIFE : 
Under section 588 of the Code a divorced husband is  incompetent to testify 

against the divorced wife in  the trial of an indictment against her 
for fornication and adultery which occurred prior to the divorce. 
8. v. Raby, 682. 

DOCKETING APPEAL, 423. 

DRAFT, PRESENTATION OF, 62. 

DRUGGIST : 
1. Where a druggist, a t  the request of a customer, dropped croton oil on 

a piece of candy which the purchaser gave to another person, and the 
latter ate the candy so drugged, to his serious inconvenience and 
injury, and the druggist knew, or had reason to believe, that  the  
dose was intended for  such person, or some one else, a s  a trick, and 
not for medicinal purposes: Held,  that  the druggist mas guilty of 
assault and battery. 8. v. Monroe, 677. 

2. In  such case i t  was not necessary, to constitute the offense, that the 
dose should be a poisonous or deadly one, but only that  i t  should be 
a n  unusual dose, likely to produce serious results. 16. 

DRUGS, IMPROPER ADMINISTRATION OF, 677. 

"DUE PROCESS" : 
1. Where a railroad commissioner, holding ofiice under a statute which 

makes i t  the duty of the Governor of the State to suspend him until 
the next meeting of the General Assembly in case he becomes subject 
to the disqualification prescribed in the statute, is cited by the Gov- 
ernor in writing to appear and answer certain charges recited in the 
notice as  to his disqualification, and in response thereto appears or 
files a n  answer, such notice is, in effect, a citation, and such appear- 
ance in person or by answer filed gives complete jurisdiction to the  
Governor, and the consequent action of the Governor in suspending 
such commissioner from office, followed by a notification of the sus- 
pension and an appointment of his successor, is "due process of law." 
Caldwell u. Wilson, 425. 

2. "Due process" is such process a s  is  due to the particular circumstances 
of a case according to the law of the land. I t  does not necessarily 
imply a regular proceeding in a court of justice or after the manner 
of such courts, and a party cannot be said to have been deprived of 
his property "without due process" when he has had a fair  hearing 
according to the modes of proceeding applicable to such case. Ib. 

3. A trial by jury in suits a t  common law pending in the State courts is 
not a privilege or immunity or national citizenship, which the States 
a re  forbidden by the Fourteenth Amendment to abridge, and the re- 
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"DUE PROCESSn-Co?zfi?zued. 
quirements of the Federal Constitution that  no person shall be de- 
piired of his property without due process of law does not imply 
that all trials in the State courts affecting property must be by jury. 
hut i t  is met if the trial be had according to the settled course of 
judicial proceedings. Ib .  

DUPLICITY IN INDICTMENT : 
1. An indictment charging three defendants with conspiring to procure 

sham marriages between two of them and two women is not had for 
duplicity. S. v. Wilson, 650. 

2. Duplicity in a bill of indictment is  ground for a motion to quash, and, 
being cured by verdict, is  not ground for a motion in arrest of judg- 
ment. I B .  

ELECTION DAY, GITING AWAY LIQUOR ON: 
1. TT7here, in the trial of an indictment under section 2740 of the Code 

for giving awax intoxicating liquor on an election day, i t  appeared 
that  defendant casually found a bottle of whiskeg and passed it to 
another, who drank of i t :  Held,  that such act was a violation of the 
statute. S. v. Gibson, 680. 

2. I t  is not necessary, to constitute a violation of section 2740 of the Code, 
that  the sell in^ or giving away liquor on election day shall be with 
the intent to influence any voter or with any int6nt. Ih. 

ELECTION EXPENSES : 
1. There i a  a manifest difference between contributions made by a candi- 

date for office for his l ~ a r t  of the necessary expenses of a political 
campaign, or paying persons to assist in conducting his own personal 
canvass, and the giving of money or other things of value to electors 
in order to be elected. Epps u. Smith. 157. 

2. In an action for the penalty imposed by section 42 of chapter 159, 
Laws 1895, i t  is not necessnrF that the complaint should allege a 
willful and corrupt intent on the part of the defendant in giving 
money, etc., to electors in order to he elected to office. Ih.  

EMPLOYMENT, CONTRACT OF : 
Where a letter from an employer stated: "You have been appointed gen- 

eral storekeeper for the system. to take effect July 15th. Your salary 
will be $3,800 a rear"; and the appointee entered upon his duties and 
received $150 per month until he was discharged: Hold, that  the 
contract was not an employment by the Fear, the reafonahle con- 
struction of the contract being that  the parties intended that  the 
services should be performed for a price that should agsregate the 
gross sum annually, leaving the parties to sever their relations a t  will. 
E d l m r d s  v. R. E.. 490. 

ENDORSERS, ACCOMMODATIOS : 
The owner of a note endorsed by the payees for the accommodation of 

the maker may sue any one of the several endorsers without joining 
the maker or any other endorser. Bn& ?I. Cnrr, 113. 
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ER'DORSEMEST O F  NOTE, 122 

ENROLLING CLERK O F  GESERAL ASSEMBLY, IKDICTRIENT FOR 
NEGLIGENT OMISSION O F  DUTY, 558. 

EQGITABLE R E L I E F  : 
1. Where a contract relating to land is not objectionable legally, i t  is as  

much a matter of course for a court of equity to decree specific per- 
formance as  it  is for a court of law to gire damages for breach of 
such contract. Stamper a. Stamper, 251. 

2. Where a father made a conveyance of lands to his son in consideration 
of the comfortable support of himself and wife during their natural 
lives, in default of which the grantee covenanted to reconvey: Held, 
that  the grantor and his wife had the right to demand a reconrey- 
ance, on breach of the covenant, in entirety, with right of surrivor- 
ship. Ib .  

3. In such case the fact that  after the grantor's death his wife allowed 
the grantee, her son, to return home after a term of outlawry and 
imprisonment and live with her on the land until his death was not 
a waiver of her right to a reconveyance. Ib .  

4. Where parties made a contract for exchange of lands, and one paid 
"boot money" and received deeds from the other, and, in order to 
perfect title to the lands so conveyed to him, was compelled to pay off 
encumbrances which the other party should have discharged : Held,  
that  such party is equitably entitled to have a lien for the amount 
so expended by him declared upon the lands which he agreed to 
convey, but has not yet conveyed to the other, and to have such lands 
sold for the reimbursement of the sums so expended. Rainey u. 
Hines ,  318. 

EQUITABLE REMEDY KOT PROPER W H E N  ACTION F O R  DL4MAGES 
W I L L  L I E :  
Application for an injufiction against the enforcement of a tonm ordinance 

alleged to be void is a misconception of remedy, as  a court of equity 
will not interpose when the plaintiff's proper remedy is a civil action 
a t  law for damages. Bcott v. Smith, 94. 

EQUITABLE LIEN,  214 : - 
1. Where husband and wife contracted for the purchase of a lot from C. 

and it was virtually agreed between all parties that the deed should 
be made to the wife and deposited by the grantor with plajntiff as  
collateral security for a loan of $1,100, to be used in building a house 
on the lot. and the deed was so made and deposited and the money 
was so lent and used: Held, that the transaction constituted a parol 
declaration of trust accompanying the transmission of title to the 
wife, who took i t  subject to the trust which equity mill enforce in 
plaintiff's favor. Bank  v. Pries, 241. 

2. In such case the wife is not entitled to  a decree for the delivery of the 
deed to her until she "does equity" by paying the loan made for her 
benefit. Ih .  
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ERROR ON FACE O F  RECORD : 

This Court is bound to correct errors that  appear on the face of the record 
on appeal, whether they were excepted to below or not. Appomattox 
Co. v. Buffaloe, 37. 

ESCAPE : 

A constable is not liable on his official bond for the release of a prisoner 
arrested by him on roid process. Appomattox Co. v. BuffaToe, 37. 

ESTATE VESTED, 328. 

ESTOPPEL, 245 : 

1. A defendant in  an action to recover land who sets up title through 
purchase of the land by his ancestor is estopped to deny the title 
of the latter's grantor. GoZli?zs u. Xzuanson, 67. 

2. A tenant being estopped from denying that the party from whom he 
leased is  his landlord, and entitled to the rents, cannot escape the 
landlord's lien by claiming his personal property exemption out of the 
crops. Hamer Q. AIcCall, 196. 

EVIDENCE, 144, 186, 256 : 

1. Where, in the trial of proceedings to establish boundaries, under the 
provisions of chapter 22, Laws 1893, the plaintiff claimed a parcel 
of land adjoining a tract of which he had actual possession, but failed 
to show any possession, actual or constructive, of the land in dispute, 
or to show title out of the State, or to connect his title with prior 
owners: Held, that i t  was not error to instruct the jury that,  upon 
the evidence, the jury should find adversely to the plaintiff. Bnsnight 
v. ~U'eekins, 23. 

2. Where transactions between near relatives, no one else being present, 
are suspicious, and the testimony of one of the parties thereto should 
be carefully scrutinized, yet, if the testimony be of such a nature 
a s  to convince the jury of its truth, i t  is  entitled to as  much weight 
as  that of anx other witness. Martin v. Buffaloe, 34. 

3. Where, on the trial of a n  action, a material fact is in dispute and the 
evidence thereon is conflicting, the trial judge cannot weigh the evi- 
dence and say how the fact was. Bt irru~ Q. Life Ins. Co., 62. 

4. To make evidence competent i t  must tend to pro1.e the matter in dispute 
and not relate to collateral facts merely. Short Q. Yelverton, 95. 

5. TThere, in the trial of a n  action for the price of goods alleged to have 
been sold to the defendant, the contention was whether the sale was 
made to the defendant or his tenants. and the defendant denied the 
purchase and introduced his tenants, who testified that  they bought 
the goods from plairltiff on their own account, a t  a certain price, i t  
was error to permit the plaintiff to prove that the goods cost him 
what defendant's witnesses claimed to have bought them for. in order 
to show the unreasonableness of their testimony, since such matter 
mas collateral to the issue and not a part of the res gestae. Ib. 
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6. While the entry of satisfaction of a mortgage on the margin of the reg- 
istry, witnessed by the Register of Deeds, is competent evidence of 
the payment of the debt secured thereby, yet, on an issue, "What 
amount, if any, has been paid on the debt due to &I. S.," by plaintiff's 
intestate, entry of satisfaction of intestate's mortgage to a third 
person, introduced for the purpose of s h o ~ i n g  that  the alleged debt 
of 11. S. arose from the officious payment by her of such mortgaqe, 
and mas, therefore, not a debt of the estate. was irrelerant and in- 
competent. Robinson u. Sampson, 99. 

7. xotice to an administrator, defendant in an action, is, in law, notice 
to his attorney; and where, in  the trial of an action, the adminis- 
trator. in  reply to a notice to produce a note alleged to have been 
paid, stated that his intestate had told him that  he had given it  to 
his attorney (who was also the admiai~trator 's  attorney) : Held, 
that the statement of the administrator, in retorn to the notice, 
reasonably meant that  the intestate had giren the note to his attorney 
as  bearing on the matter of the sui t ;  that  the latter kept it in his 
possesqion and had i t  a t  the t r ia l ;  and i t  was error to refuse plain- 
tiff's request for an order on the attorney to produce the note. Bank- 
ing Co. v. Walker, 115. 

8. When no general authority to a clerk from his principal to endorse 
notes payable to the latter is  shown, nor course of dealing from which 
such authority could be inferred, the fact that  the clerk had endorsed 
other notes previously, with the sanction and approval of the payee, 
was no evidence sufiicient to go to the jury in the trial of an action 
on a note that the clerk had authority to endorse the note to another. 
BI-cesec v. Crumpton, 122. 

9. In  an action by the transferee of an unendorsed negotiable note against 
the maker, the latter mag show. in evidence, the conditions upon 
which it  was executed and delivered to the payee in  order to show 
a failure of consideration, such evidence not being a contradiction 
of the terms of the written contract, but proof of an additional verbal 
agreement. Ih .  

10. In  cases where it  i b  only sought to pxove the existence or contents of 
a judqment it  is only necessary to produce in evidence a duly authen- 
ticated copy of the judgment itself. a full copy of the proceedings 
in which the judgment was rendered being required only nrhere the 
judqment is relied upon to establish any particular state of facts 
upon which it  was based, or as  matter of estoppel. Rainey u. 
Wines, 318. 

11. Where, on trial of an iscue of deriszvit vel  on. proof of the sanity or 
insanity is  submitted to the jury, the fact that  the testator disinher- 
ited all of his children save one, to whom he left all his property, is 
competent evidence to he pasiea upon by the jury as  hearing upon 
the capacity of the testator and, hence. is as  much the proper subject 
of discussion by counsel, in the argument, as  any other part of the 
testimony. (Xo?ztgo~nery. J., dissenting.) In  re Burns Will, 336. 
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12, h recital in a deed of a corporation. properly executed, that  i t  was 
executed in lsursuance of an order of the board of directors, dispenses 
n-ith the necessity of proving such action of the board otherwise than 
by the deed itself. Caldzoell u. X f y .  Co., 339. 

13. In the trial of an action for trespass, in which defendant set up as  a 
defense the ownership of an easement in the land, a deed executed 
to i t  i11 correction of former defective deeds was properly rejected 
as  e~ idence  of title where the trespass occurred before the corrected 
deed and after the delirery of the defective deeds. Ib .  

14. Where, in the trial of an action for the recovery of a parcel of land 
admitted to be w ~ t h i n  a boullclary described in a tax deed executed 
before 1887, there n-as no actual possession under such tax deed shown 
by the plaintiff, or those under whom he claimed, deeds executed by 
the grantee in such tax deed and by his heirs and by a commissioner 
in partition ploceedings, after the death of such grantor, for certain 
parcels of land admittedly within the boundary of the tax deed, were 
inadmissible, as  well as the possession of the purchasers under such 
deecls, to chon the possession of plaintiff, or of those under whom he 
claimecl, of any part of the t a s  deed boundary outside of the lands 
i~lcludeil in the deed so offered. W o r t h  v. Rimmons ,  338. 

15. Although testimony which does not prore, or tend to prove, the conten- 
tion of either 1)artS to an action is irrelevant and should properIy be 
e-icluded, yet its admission is harmless error. E d w a r d s  v. Phi fer ,  338. 

16. In the trial of an action to declare illvalid bonds of a county issued in 
pursuance of the authoiity of an act of the General Assembly i t  is 
competent to introduce in evidence the journal of the House or Senate 
to show that  such act 17-as not passed in conformity with the require- 
ments of the Constitution, and when such journal shon-s affirmatively 
that  the act authorizing the creation of the indebtedness, or the 
imposition of a tax. not pawed with the formalities required by 
section 14, Article 2. of the Constitution, such journal is conclusive 
as  against not only a printed statute published by authority of law, 
but also against a duly enrolled act, and such act is invalid, so f a r  
as it  attempts to confer the power of creating a debt or l e v ~ i n g  a tax. 
( B a ~ z h -  1;. Comrs. ,  119 N .  C.. 214, followed, and Cnrr  v. C07M, 116 N. C., 
223, distinguished.) Comrs.  a Xnuygs,  394. 

17. Where. on the trial of an action. a deposition waq objected to on the 
ground that  the party offering it  had failed to show that the cleponent 
n-as out of the State, or resicled more than 75 miles from the plnce 
of trial. i t  TT-as proper to allow the de~osition to be read after the 
party offering it  had, in answer to the objection, offered evidence 
tending to show, in the opinion of the trial judqe, that the witness 
was not in the State. Cu~)+zi.izyhnnz v. Czmningham,  413. 

18. While the rule is that the law looks with suspicion upon the evidence 
of close relations and interested parties. and i t  m u d  be received with 
some degree of allowance. j e t  the rule does not reject or necessarily 
impeach it ,  and if, from the ies t imon~ or from it and the other facts 
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and circumstauces in the case, the jury believe that  such witnesses 
have sworn the truth, then they are entitled to a s  full credit as  any 
other witness. S. v. Lee, 528. 

19. Where the book of records of a hoard of township trustees is  shown t o  
have been destroyed by fire, the making of an order discontinuing a 
certain road can be proved by one of the trustees. S. v.  Durham, 546. 

20. In  the trial of an indictment for seduction, one H. testified, for the 
defense, that he had sexual intercourse with the prosecutrix prior to 
the date of the alleged seduction. One U., for the State, testified 
that  i n  a conversation with him the said H. had stated, in reply t o  
a question, that he had never had illicit intercourse with the prose- 
cutrix and that she was a lady. Another for the State was 
alloFed to testify that  he was near H. and U. a t  the time of the 
conversation, and that,  hearing the name of the prosecutrix men- 
tioned. he went near the parties and heard H. say, "It  is  not so: I 
always found her to be a lady." The latter testimony was objected 
to as  fragmentary. IIeld, that  the testimony was competent, since i t  
contained the whole matter in  dispute, and nothing that  H. could 
have said could have explained it  to mean anything other than that the 
prosecutrix was a virtuous woman, so fa r  a s  he knew. S. v. Robert- 
son, 551. 

21. On the trial of a n  indictment for rape and for carnally knowing and 
abusing a female child between 10 and 12 years of age, it was not 
error to refuse to permit a witness to state that  prosecutrix had pro- 
posed to have sexual intercourse with him, when defendants did not 
propose to show that  the witness had actually had intercourse with 
her. 8. v. Hairston, 579. 

22. Where. on the trial of a crimiual action, the defendants had, without 
the direction or sanction of the court, caused the jailer to bring a 
prisoner in the court room to testify, i t  was not error for the trial 
judge to order the witness to be sent back to jail after she had been 
examined for the defendants. I b .  

23. As forcible trespass is essentially a n  offense against the possession of 
another, and does not depend upon the title, it is proper to exclude 
evidence of title in defendants on trial under an indictment for such 
offense. 8. v. Webster, 556. 

24. I t  is only when the transactions are  so connected or coutemporaneous 
a s  to form a continuing action that  evidence of a collateral offense 
will be heard to prove the intent of the offeuse charged; hence. 
8. v. Graham, 623. 

26. In  the trial of an indictment for burning a dwelling house occupied by 
the defendant a s  lessee, evidence that the defendant a t  a prior time 
was guilty of a similar offense is inadmissible, I b .  

26. Declarations of one of two defendants jointly on trial for larceny are 
admissible only as  against the party making them, and, if admitted, 
i t  is error not to instruct the jury that  such declarations are  incom- 
petent a s  to the other defendant. 8. v. Collins, 667. 
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EVIDENCE-Continued. 
27. In  the trial of a person for burglary it  is not competent for him to 

show that other burglaries were committed in the same neighborhood 
about the same time as  the one with -ivhich he is charged mas com- 
mitted. S. v. Smarr ,  669. 

28. Where, in the trial of a criminal action, the defendant testifies in his 
own behalf. and introduces no evidence as  to his general character, 
but the State introduces evidence to s h o ~  that  such character is bad: 
Held,  that  such evidence by the State can be considered only as  af- 
fecting the credibility of the defendant as  a witness and not as  a 
circumstance in cletermining the question of his guilt or innocence. 
S. u. Traulor,  674. 

29. Where in the trial of an indictment for giving away intoxicating liquor 
on an election day there was direct evide~~ce that the defendant gave 
whiskey to one R. within the time and a t  the place charged, i t  was 
not error to refuse an instruction that there was not sufficient evi- 
dence to convict. R. u. Gibson, 680. 

30. In  the trial of an indictment for fornication and adultery evidence of 
facts transr~iring after the finding of the bill of indictment, and tend- 
ing to show the g ~ i l t  of the defendants, is admissible. A'. u. Rnbg,  682. 

31. Where, in the trial of an indictment for fornication and adultery, a 
witness testified that defendants lived together about three months 
before they were married and had, prior to that time, moved to a 
distant place and had returned : Held, that the evidence was sufficient 
to be submitted to the jury as to the guilt of the defendants. Ib .  

32. In  the trial of an indictment for fornication acd adultery testimony 
that the defendants were seen working together in a field, although 
slight evidence of their guilt, was competent, as  tending to show, 
with other circumstantial evidenw, that the defendants were living 
together in fornication and adultery. Ib .  

33. X7here, in the trial of one charged with murder, the willful killing is  
admitted or proved, and there is no evidence of self-defense, testimony 
as  to the violent and dangerous character of the deceased and of his 
threats against the accused is not admissible. X .  u. Byrd ,  684. 

34. On the trial of one charged with murder, evidence of threats by the 
deceased against the accused aud of the violent character of the de- 
ceased is not admissible to show self-defense, unless such character 
was known and such threats were communicated to the accused, 
except in case where the evidence of the Billing is entirely circum- 
stantial. Ib. 

EXCEPTIOKS : 
1. An exception to issues submitted, or for failure to submit issues ten- 

dered, cannot be sustained where those submitted properly arose 
upon the pleadings. James  u. R. R., 530. 

2. An exception to the refusal of a prayer to instruct the jury that  there 
is no evidence will not be considered in this Court, where the case 
on appeal does not set out the evidence itself or contain a statement 
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that  there was no evidence, the presum[~iion being that the trial judqe 
charged the jury correctly upon the evidence aEiduced on the trial. Ib .  

3. Exceptions to the sufficiency of eridence to support a verdict must be 
taken before verdict. 8. 1;. Puri., 606. 

4. An exception that there is no eridence aqainst the defendant to go to 
the jury on the trial of a criminal action is too late when taken 
after verdict. S. u. Wilson, 650. 

EXECUTION : 

An execution or order of 'sale issued by a justice of the peace eannot he 
set aside on original motion in the Sugelior Court. Ilamel' u. 
AfcCall. 197. 

EXECUTION FROM THE SUPREME COTTRT WILL NOT BE RECALLED. 
WHEN, 450. 

I t  is  not unconititutional for the Legislature to prexrihe that  resident 
on7ners of stock found running a t  large in a tonn ihall pay a higher 
penalty than non-resident owners, i t  beinq a discrimination forbidden 
neither by Article 1, see. 7, of the Constitution of the State, nor by 
the Fourteenth Amendment to the Constitution of the United States. 
Broadfoot 1;. Fa1~ette~'ille, 418. 

EXCUSABLE KEGLECT : 

1. Where a judgment by default final mras rendered a g a i n ~ t  a defendant 
who had eml~lop%l an attorney, hut had neither attended court nor 
given any excupe for his absence, and had given his attorney no 
information upon n-hich to interpow n defence: E e l d ,  that  his con- 
duct was inexcusable negligence, which did not entitle him to have 
the judqnlent set aiicle under section 274 of the Cocle. Codes  u. 
Cowlm, 272. 

2. The refusal of a motion to set aside a judgment on the ground of sur- 
prise or excusable neglect is a matter of discretion ~ i t h  the judge 
below. and cannot hc rericwecl on appeal unless it sliould appear that  
such discretion was abused. I b .  

EXECUTOR, EFFECT OF QUALIFICATION OF : 

Where a testator diipows of l ~ r o ~ e r t y  belonrinr to the executor named in 
the will and nt the same time and in thc same n7ill qires to such 
executor l)ropertj of tllc testator, the executor by qualifying as  such 
is held to make ax elrction to take under the will, and must execute 
it  in all i ts proriiionb, his oath of office beinq ilrevocable on his part. 
Allen v. Allen, 328. 

EXPRESSION OF OPINION BY TRIAL JUDGE, WHAT I S  SOT, 551. 

FALSE RETURSS : 

If a person by his acts or conduct induces another to believe that  a fact 
is really in existence, when i t  is not. and thereby obtains money or 
proljerty, he comes within the scope of the statutes against false 
pretenses. 8. 1;. Xcitthezos, 601. 
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FELLOW-SERVANTS : 

The conductor of a side-tracked train whose duty is to close the switch 
and give the "all right" signal for the clear passage of another train 
on the main line is the fellow-servant, and not the vice principal. of 
the locomotive engineer of the latter train, both being employees of 
the same company. Pleasants v. R. R., 492. 

FEXCE, DIVISION, REMOVAL OF, 679. . 
FIDUCIARY RELATIOKS : 

1. When a tranqaction bet- eel1 parties occul~ying a fiducidry relation, ~ c h  
as  mortgagor and mortgagee, is impeachecl, there is a lxesumption 
of fraud. and the burden of proring the dealings have been fair. 
bona fide, and without due influence arising out of such relations, 
rests upon the party occupjing the poiition of adwntage. Hines u. 
Outlaw,  31. 

2. The fact that  the trustee in a trust deed n7ns a clerk for the cest l r i  qrbe 
t rus t  does not create a fiduciary relation betveen the grantors and 
the latter. ,Voi~roe v. Puchtler,  101. 

3. A sale of land made by a trustee fairly and. according to the pro~isions 
of the deed will not be set aside for mere inadequac~  of price, unless 
such inadequacy is so great a s  to cause all acquainted with the value 
of the land to say a t  once, "The purchaser got i t  for nothing." Ib .  

4. A mortgagor being reqarded as  in the poTT7er of the mortgagee, the 
courts require that the <ale of lpersoaalty under a mortgage, like 
sales under execution, shall be made With such reawnable care as  to 
produce the best results; hence, a sale by the mortgagee of a stock of 
merchandiqe, not in plnin vleJT, but more than a hundred ~ a r d s  from 
the place of sale, and in a lump. was invalid. Barbee u. Scogyi?zs, 135. 

FORCIBLE TRESPASS : 

1. I t  is not necessary to alleee in a hill of indictment for forcible trespass 
that  the prosecutor a t  any time forbade the defendant to enter upon 
the land or  that he n a s  put in fear. and thus failed to forbid such 
entry, by reason of the great ~lnmbers or I,$ the force manifested. 
8. v. Aust in ,  620. 

2. As forcible trespaqs is ersent ial l~ an offense apainqt the possession of 
anothcr. and doe< not depend upon the title, i t  is yroyer to exclude 
evidence of title in rlefenclants on trial under an indictment for such 
offense. S .  v. T e b s t e r ,  586. 

3. While to constitute forcible trerpais the porsescor muit  be present and 
forbidding or objecting, i t  is not necessary that  he should be present 
all the time. I t  is snffirient if he is present befole the trespass is 
compTetcd, which, if continued, becomes forcible after being forbidden. 
even if not so in its incipiency. Tb. 

FOREIGN CORPORATIOX : 
I t  \ms neither the purpose nor effect of sections 697 and 698 of the Code 

to create a foreign corporation in this State. James  u. R. R., 623. 
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FORNICATIOX AND ADULTERY, 682. 

FOURTEENTH AMENDMEST TO UNITED STATES CONSTITUTION, 
418, 425, 643. 

FRACTIOKS OF A DAY: 
Where proper proceedings for the appointment of a receiver a re  begun in 

two different courts, and a different receiver is  appointed in each 
case, this Court, in determining the priority of appointment as be- 
tween the receivers, will take notice of fractions of a day. Worth t,. 
Baqak, 343. 

FRAUD, CHARGE OF:  

1. Where a complaint in an action set up tn-o causes of action. one for 
indebtedness due on a note and the other for fraudulent conversion 
of money, and judgment by defalllt was entered, the presumption ts 
that the judgment was renderer1 on the note, as  was right, and riot 
on the charge of fraud, which the court had no right to do. S t e w a r t  
u. Brynq, 46. 

2. T17here the complaint in action set up two causes of action, one for in- 
debtedness due on a note, and the other for fraud in the embezzlement 
of the proceeds of collaterals deposited a s  security for the note, and in 
default of appearance and defense, judgment was rendered on the 
note, but not on the charge of fr:~ud, the plaintiff was not entitled 
to an order of arrest,  under sections 291 and 447 of the Code. as 
amended by chapter 541, Laws 1891, since there is  no action pending 
wherein the allegations of fraud in the complaint, used as  an aftidavit. 
could authorize a warrant of arrest. Ih .  

I FRAUD IK LAW, 31. 

FRAUD, PRESUMPTION OF : 

When a transaction between parties occupying a fiduciary relation, such 
as  mortgagor and mortgagee, is impeached, tllere is a presumption of 
fraud, and the burden of proving the dealingb to have been fair,  bona 
fidc, and without undue influence arising OUL of such relation. rests 
upon the party occupying the position of advantage. Hines u. Out- 
lax, 51. 

FRIGHTENIPTG HORSES BY RAILROAD, 519. 

FREE TRADER: 
Under a reasonable construction of the Constitution and section 1832 of 

the Code, a wife abandoned by her husband mag maintain an action 
in tort, in her onTn name, against a third person. Brown u. Bro~on,  8. 

GENERAL ASSENBLY, POWER OF, 1, 418: 
I t  is competent for the General Assembl~ in creating a n  office, other than 

purely judicial. to reserre to itself the right to remove or to the 
Governor the right to suspend the incumbent of the office. Caldwell  
v. T V i l s o ~ ~ ,  425. 
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GENERAL CHARACTER : 
While a witness a s  to  character may, of his own motion, say in what 

rekpect the character of the person asked about is good or bad, the 
party introducing him can only interrogate him as  to the general 
character of snch person ; hence, defendants charged with rape cannot 
prove by their witness a s  to character of prosecutrix that such charac- 
ter was bad for virtue. X. w. Hairston,  579. 

GENERAL CHARACTER OF DEFEXDANT IK CRIMIKAL ACTION: 
Where, in the trial of a criminal action, the defendant testifies in  his own 

behalf and introduces no evidence as  to his general character, but the 
State introduces eridence to show that such character is  bad: H d d ,  
that such evidence by the State can he considered only a s  affecting 
the credibility of the defendant as  a witness and not a s  a circum- 
stance in determining the question of his guilt or innocence. X. v. 
Traylor,  674. 

GOVERSOR, POWER OF, TO SUSPEND RAILROAD CORIRIISSION, 425. 

GRAVES, UNLAWFULLY DISTURBIKG, 589. 

GUARANTY, 144 
A surety for the faithful performance of duty by an agent, in  a n  obliga- 

tion of the form called a "continuing guaranty," has the right to with- 
draw from such obligation by giving notice to the principal, and is  
not liable for any defaults of the agent in matters entrusted to him 
after the service of such notice. Xfg. Go. v. Draughan, 88. 

GUARDIAN AD LITEM, APPOINTJIENT OF, 287 

GUARDIAN OF LUNATIC : 
1. An action for divorce may be maintained by a guardian of a lunatic 

in the name of his ward. Bims v. Sims,  297. 

2. The appointment of a guardian for a lunatic is ralid until the proceed- 
ings and orders under the inquisition are  reversed. Ib .  

3. BG p w t e  proceedings to have a lunatic declared sane. brought without 
service of notice upon the guarcliwu of snch luilatic, a re  a nullity as 
well as  an order made in such proceedings renloring the guardiail 
without notice. (Section 217 ( 3 )  af the Code.) Ib.  

4. The report of a jury in a n  inquisition of lunacy need not be formally 
"confirmed" by the Clerk of the Superior Court, the statute only 
requiring it  to be "filed and recorded." Ib .  

HORIESTEAD, ALLOTMENT OF, WHEN FILED : 
I t  is not necessary to have the appraisers' return of the allotment of the 

homestead registered in the office of the Register of Deeds of the 
county in which the homestead is situated (provided it  is filed in the 
judgment roll of the action in which the judgment was rendered) in 
order to make the judgment lien valid and binding on the homestead 
until the homestead estate shall expire. The filing of the return in 
the judgment roll, in compliance with section 504 of the Code, is 
constructive notice to all who have dealings with the homesteader 
concerning the homestead. Bevan  v. Ellis, 224. 
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HOMESTEAD, LIEK OF JUDGMENT : 
The lien of a judgment on land in which a homestead has been duly al- 

lotted does not cease upon the expiration of ten years from the date 
of the judgment, but continues, notwithstanding a sale and convey- 
ance of the land by the homesteader. Bevm u. Ellis, 224. 

HAARMLESS ERROR, 135, 388. 

*'HEIRS OF BODY" MEANS "ISSUE," T H E N ,  326. 

HOLD OYER OFFICER, 1. 

H ~ E A X D  AND WIFE, 186, 214: 
1. Under a reasonable construction of the Constitution and section 1832 

of the Code, a wife abandoned by her husband may maintain an action 
in tort, in her own name. against a third person. (Furches, J., 
dissenting.) Brozon u. Brown, 8. 

2.  A husband may be the agent of his wife in  the management of her 
separate estate, and for his contracts, as  such agent, made for the 
supl~ort of herself and family, her separate estate is liable. Bazevzore 
v. Xowztuin. 59. 

3. Where. in the trial of an action to subject the separate estate of a 
married woman to the payment of a debt alleged to have bee11 con- 
tracted for the support of her fa mil^, i t  appeared that the \rife 
on-ned farm lands in her own name: that her husband contributed 
nothing to the support of the family; that her only means of support 
was the rental from her lands. which she was unable to rent without 
fnraishing supplies to the tenants ; that  she had no snp~~l ies  and could 
not furnish them except by contracting n-ith some one else to do so, 
and that she contracted with the plaintiff to furniqh such supplies : 
Held, that such contract nTas for the benefit of the wife and family 
aud neceisary for their support, and her separate estate is  liable 
therefor. Ih.  

4. TT'hile, in law. the earninqs of a wife belong to the husband, he may give 
them to her or recognize and treat her as  the owner of them. provided 
no creditors intervene. Czi?zwinghnm v. Cunningham, 413. 

3. Where, on the trial of an action hy a widov to have the heirs of her 
deceased huqband declared trustees for her in land alleged to have been 
paid for with her own earnings. but conveyed to her hushand through 
fraud or mistake, and no creditors intervened, and i t  Tvas in evidence 
that  the plaintiff and her dauqhter had paid for the land out of their 
earnings, i t  T T ~ S  error to refuse an instruction that. if the jury should 
find from the eridence that the land was paid for by such earninzs. 
the plaintiff could not recover, sinc'e. as  a whole, the instruction  rayed 
for would have been erroneow. 171. 

IDIOTS. COXTRACTS OF, 31. 

IMPLIED PROMISE : 
Where F. bought land from B., and reconveyed, by of mortgage, to 

secure his note for the purchase money, and afterwards, by bargain 
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IMPLIED PROMISE-Continued, 
and sale, and not by n7ay of ~escission of the trade with B., conve~ed 
the land to ST'., who had purchased such note: Held, that  there was 
no implied promise on the part of W. to re1)ay to F.  an)- part of the 
money he had paid on the note or for improvements on the land prior 
to the convexance. Weil u. Flowers, 133. 

IMPLIED PROMISE : 
1. Where, in a n  action to recover money expended by plaintiff mortgagee 

for the benefit of defendant mort~agor,  the rerified cornl~laint alleged 
a certain wrn to be due from defendant to plaintiff on the implied 
promise to repay, and no answer \%as filed, i t  proper to render a 
judgmeht by default final. Cozclcs v. Cozcles, 272. 

2. I f ,  in such case, on the facts stated in the complaint, the law did not 
raise a n  implied promise to repay, the judgment would be erroneous 
and not irregular, and another judge a t  a subsequent term would have 
no'right to correct or set aside. Ib.  

IMPOLTNDIiYG CATTLE, 418 : 
1. Where a town ordinance made i t  the duty of the town constable to im- 

pound all cattle running a t  large within the town limits, and author- 
ized the sale of such cattle for the cost of taking, irnl~oulldillg and 
lieeping the same, and the general law prohibited the authorities from 
charginq a n r  poundage or penalty in cases where the impounded cattle 
belonged to nonresidents: Held, that  a sale of an impounded cow, 
belonging to a nonresident, for the cost of feeding her wliiie irn- 
1)o~ulded was authorized aiid conferred a good title on the purchaser, 
bince the cost of feeding is not embraced in the words, "poundage or 
l~cna l t j  ." dgrllette v. B1i:nbeth City, 4. 

2. When the purchaser, in such case, surrendered the cow to the true 
owner, he cannot recover from the town authorities the amount ~ ~ h i c h  
he bid and paid for the cow a t  the sale. Ib.  

IJIPIIISONRIENT FOR DEBT : 
Iml~risonment for debt being prohibited by the Constitution, a defendant 

cannot be arrested upon a judgneut on a note. Stetcc~rt v. Br?~un.  46. 

ISDICTMENT : 
For Arson, 623. 

For Assault and Battery, 584, 677. 

For Assault with Intent to Commit Rape. 625. 

For Burglary. 669. 

For Burning Stable : 
In  a n  indictment under sections 985-6 of the Code, directed against set- 

ting fire to certain kinds of buildings, "whether such building3 shall 
then be in possession of the offender or in the possession of any other 
person," i t  is not necessary to allege that  the burned building mas "in 
possession of" some person named. S. v. Daniel, 574. 

For Carrying Concealed Weapon. 556. 
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INDICTMENT-Continued. 
For Compounding Felony, 606. 

For Conspiracy, 650. 

For Conspiracy to Procure Seduction of Unmarried Woman, 635. 

For Failure to Pay Taxes, 569, 616. 

For Failure to Work Public Road, 610. 

For Giving Away Liquor on Election Day, 680. 

For Illegal Sale of Liquor, 632. 

For Injury to Personal Property, 614. 

For Forcible Trespass, 586, 620. 

For  Forgery, 674. 

F6r Fornication and Adultery, 682. 

For  Larceny, 667. 

I For Murder, 544. 563, 659, 684. 

For  Obtaining Money Under False Pretenses, 604. 

For  Oficial iSegligence, 555. 

For Practicing Medicine Without License, 643. 

For Rape, 533, 579. 

For Running Division Fence, 679. 

For Resisting Officer, 612. 

For Seduction, 551. 

For Selling Liquor on Sunday, 575. 

For Trespass on Land. 546. 

For Unlawfully Opening Graves. 589. 

INDICTJIENT, SUFFICIENCY O F  : 

1. Since the passage of chapter 53, Laws 1885. it  is not necessary to allege 
or prove any malice to the owner of personal property on the part of 
one who wantonly and willfully injures it ,  nor is it  material whether 
the property was destroyed or not. 8. u. R~zeed, 614. 

2. I t  is not necessary to allege, in a bill of indictment for forcible trespass, 
that the prosecutor a t  any time forbade the defendant to enter upon 
the land, or that he was put in fear, and thus failed to  forbid such 
entry by reason of the great numbers or by the force manifested. 8. v. 
Austin, 620. 

3. Under Laws 1889, ch. 181, see. 5, making i t  a misdemeanor to practice 
medicine without first having registered and obtained a certificate, a n  
indictment which does not charge that  defendant did not register and 
obtain a certificate, a s  required, is defective. A. v. Call, 643. 

4. Such indictment need not charge that  defendant practiced "for fee or 
reward." Ib.  
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INDICTMEKT, SUFFICIENCY OF-Continued. 
5. An indictment under Laws 1889, ch. 181, see. 5, making i t  a misdemeanor 

to practice medicine without first having registered and obtained a 
certificate, need not charge that  defendant does not belong to one of 
certain classes which are  withdrawn from the operation of the statute 
by a proviso thereto. I b .  

6. An indictment charging three defendants with having conspired to pro- 
cure sham marriages between two of them and two --omen is not bad 
for duplicity. 8. v. Wilson, 650. 

7 .  Duplicity in a bill of indictment is  ground only for a motion to quash, 
and, being cured by verdict, is  not ground for a motion in arrest of 
judgment. Ib .  

8. I n  a n  indictment under sections 983-6 of the Code, directed against set- 
ting fire to certain kinds of buildings, "whether such buildings shall 
then be in possession of the offender or in the possession of any other 
person," i t  is not necessary to allege that the burned building mas "in 
possession of" some person named. 8. v. Daniel, 574. 

9. An indictment for murder, which sets out the name and county of resi- 
dence of the accused. the date of the homicide, the averment, "with 
force and arms," the county in which the homicide mas committed, and 
that  the defendant feloniously, willfully and of his malice afore- 
thought did Bill and murder the person alleged to have been killed, 
"against the form of the statute in such case made and provided, and 
against the peace and dignity of the State," is sufficient, under chapter 
58, Laws 1887, and is  not defective for failure to allege whether the 
person killed was a man or woman, or whether the mortal wound was 
inflicted by stabbing, shooting, or killing. 8. u. Pate, 659. 

1. Application for an injunction against the enforcement of a town ordi- 
nance alleged to he void is a misconception of remedy, as  a court of 
equity mill not interpose when the plaintiff's proper remedy is a civil 
action a t  law for damages. Scott v. Smith, 94. 

2. Where, in an action brought in good faith to quiet plaintiff's title and to 
determine the adverse claims of the defendants, an interlocutory order 
was issued restraining the defendants from selling the land under a 
deed of trust, and material issues were raised by the pleading used as  
affidavits. and no facts were found by the judge on the hearing of the 
rule to show cause, etc., i t  was error not to continue the injunction to 
the trial of the action. Jones v. Buaton, 285. 

3. Where. in an action for trespass, plaintiff prayed for an injunction. a 
deed to the defendant, executed after the trespass, should have been 
considered by the court in determining the right to the injunction. 
Caldwell u. Mfg. Co., 339. 

INJURY TO CHILD: 
Where a minor son of plaintiff was employed by defendant without the 

knowledge or consent of the father, and was injured while so em- 
ployed. but the injury was not due to the employer's negligence : Held, 
that  there can be no recovery by the father for loss of services after 
and in consequence of the injury. Williams v. R. R., 512. 
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INJURY TO PERSON, 301. 

INJURY TO PERSONAL PROPERTY, 614. 

INJURY RESULTING I N  DEL4TH, WHO MAT SUE: 
d widow has no right of action against persons wrongfully causing the  

death of her husband ; the statute (Code, sec. 1498) giving a right of 
action alone to the personal representative of the person killed. Howelt 
v .  Cornrs., 362. 

INQUISITION OF LUNACY, 297. 

1. Under chapter 155, Laws 1891, a s  amended by chapter 478, Lams 1893, 
requiring the State Treasurer to appoint some one to examine and 
report on the condition of the State banks, and if i t  appears from such 
report that a bank is  insolvent or m imminent danger of insolvency, t o  
institute proceedings in the Superior Court of Wake County for wind- 
ing up its affairs and for the appointment of a receiver according to 
law, application for the appointment of such receiver may be made 
before the resident judge or judge holding the courts by assignment or 
exchange of the judicial district in which Wake County is  situated. 
Wort7~ 2). Bank, 343. 

2. In  such case i t  can make no difference in  the Treasurer's right to make 
such application that  the examiner did not make his  report until the  
insolvency of the bank was publicly known. Ib .  

3. Laws 1891. ch. 155, and Laws 1895, ch. 478, do not give the State Treas- 
urer the exclusive right to institute proceedings for a receiver, so a s  
to take away the right of any creditor, by a general creditor's bill. t o  
begin a n  action for that  purpose in the Superior Court of the county 
where the bank is  situated. Ib.  

INSOLVEKT CORPORATION, 126. 

IhTSTRUCTIOKS : 
1. When the substance of a party's prayer for instruction is giren in the  

charge by the trial judge, i t  is not necessary that  the exact language 
of the prayer should be followed. Edwards v. Phifer, 388. 

2. Where, in the trial of an action for damages caused by defendant's neg- 
ligence, there is  no evidence tending to prove contributory negligence, 
the court may instruct the jury that there was no contributory negli- 
gence. White v. R. R., 484. 

3. Where, in the trial of an action, the plaintiff has produced some, or more 
than a scintilla of, evidence in support of his contention, or there is 
conflicting evidence, it  is the province of the jury to determine i t s  
weight, and it would be improper to instruct the jury that  if the)- 
believe the evidence the plaintiff cannot recover. Everett v. Re- 
ceivers, 619. 

4. Where, in the trial of an indictment for carrying a concealed weapon, it 
appeared that  the defendant had on no overcoat and had put his pistol, 
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10 or 11 inches long, in  an upper outside coat pocket, and that the  
handle and 2 inches of the breech mere exposed to view, and that  when 
it was handed to him to take on a journey, he said he  did not intend 
to conceal it ,  i t  was error to instruct the jury that if they believed 
from the e17idence that any part of the pistol was concealed, that  it: 
could not be seen from the outside, they should find the defendant 
guilty. 8. v. Reams,  556. 

5. Where, on the trial of an indictment for selling liquor on Sunday, a wit- 
ness for the State testified that he went to the defendant's restaurant 
a s  a s p ~  for the police officer and for  the purpose of making a case 
against the defendant, i t  was not error to refuse an instructim that  i t  
would be unsafe to  convict the defendant upon the unsupported testi- 
mony of such witness. S. v. Black ,  578. 

6. In  such case i t  was proper to charge the jury that if they believed the 
witness was a spy they should scrutinize his testimony, and after doing 
so, if they believed his testimony to be true, it made no difference as  
to what his motive was in going to defendant's restaurant a s  to what 
his character was. Ih .  

7. I t  was not error to refuse to give instructions to the jury that  were not 
asked for a t  or before the close of the evidence. 8. v. Hairston,  579. 

8. ,4 man and a woman are both guilty of abusing and carnally knowing a 
female child where both caused the child to become drunk and the man 
had intercourse with the child while being held by the woman. Ib.  

9. An instruction to the jury, on the trial of an indictment. that  they 
should scrutinize closely the testimony of the father and mother of 
defendant, on account of the relationship, but that if their testimony 
was believed. i t  should have as  much weight as  that of other witnesses, 
was proper. 8. tl. Apple, 584. 

10. On the trial of a n  indictment for assault with intent to commit rape, i t  
was not error to charge that "if the jury are satisfied beyond a reason- 
able doubt that  the defendant laid his hands upon the prosecutrix 
violently and against her will, for the purpose of haring sexual inter- 
course with her, and that  a t  the time he so laid hands upon her he  
intended to accomplish his purpose a t  all hazards, in defiance of and 
notwithstanding any resistance she might make, then the defendant 
was guilty of a n  assault with intent to commit rape, although he may 
hare subsequently abandoned his purpose." R. v. Wil l iams,  625. 

INSURANCE, CONDITIONS IN CONTRACT OF, 290. 

IKTENT. 628: 

1. In  an action for the penalty imposed by section 42 of chapter 159, Laws 
1895, it is  not necessary that the complaint should allege a willful and 
corrupc intent on the part of the defendant in giving money. etc., t o  
electors in order to be elected to office. Epps u Smith, 157. 

2. The concealed possession of a weapon about one's person and off his own 
premises raises the presumption of guilt. which may be rebutted ; and 
whether, in a given case, the weapon is concealed from the public, and 
such presumption of guilty intent is rebutted bj the mode of carrying 
the weapon, a re  questions for the jury. S. v. Reams. 556. 
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INTENT-Continued. 
3. When an act forbidden by law is intentionally done, the intent to do the 

act is the criminal intent which imparts to i t  the character of an 
offense. S. v. McLean, 589. 

4. Under section 1 of chapter 90, Laws 1885, providing that  any person who 
shall, without due process of law or the consent of the next of kin of 
the deceased, open any grave for the purpose of removing anything 
interred therein, shall be guilty of a felony, the doing the forbidden . 

act itself is conclusive a s  to the intent with which it was done. Ib .  

5. I t  is not necessary, to constitute a violation of section 2740 of the Code, , 

that  the selling or giving away of liquor on election day shall be with 
the intent to influence any vote or with any intent. S. v. Gibson, 680. 

INTERLOCUTORY ORDER : 
An appeal from a n  order of the court below setting aside the verdict of one 

of several issues and awarding a new trial thereon is  premature and 
will be dismissed. I n  such case a n  exception should have been noted, 
which could have been passed upon on the appeal from the final judg- 
ment. Banton v. Collins, 66. 

INTERSTATE COMMERCE, WHAT I S  NOT, 632. 

ISSUES, 17: 
1. ,4 defect in the form of issues cannot be assigned a s  error on appeal 

when not excepted to below. Robinson v. Bampson, 99. 

2. I n  the trial of a n  action it is  only necessary to submit such issues a s  
arise out of the pleadings material to be tried, and such a s  will admit 
all material evidence upon the whole matter in controversy. Cecil ??. 

Henderson, 24. 

3. Where, in  the trial of a n  action, the issues settIed by the court a re  such 
a s  to enable each party to have every phase of his contention pre- 
sented, or if the issue submitted is the only cne raised by the plead- 
ings, this Court will not declare error, either as  to the form or number 
of the issues submitted. Patterson v. Mills. 258. 

4. When the issues submitted on a trial a re  such as  to enable the parties 
to present every phase of the controversy, no objection can be sus- 
tained, either for those submitted or for refusing to submit other or 
different issues. CoZey v. Btatesville, 301. 

5. An exception to issues submitted, or for  failure to submit issues ten- 
dered, cannot be sustained where those submitted properly arose upon 
the pleadings. James v. R. R., 530. 

JOINDER OF HUSBAND IN ACTION BY WIFE, WHEN NOT NECES- 
SARY : 

Under a reasonable construction of the Coilstitution and sectlon 1832 of 
the Code, a wife abandoned by her husband may maintain a n  action 
in tort, in her own name, against a third person. Brown v. Brown, 8. 

JOINT MEETING O F  TWO SEPARATE OFFICIAL BODIES: 
Where the power of appointment to a n  office is conferred by statute upon 

two or more bodies and no provision for  a quorum is  made, nor is i t  
564 
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JOINT MEETING OF TWO SEPARATE OFFICIAL BODIES-Continued. 
provided that  they shall act separately, the rule is, that  all the mem- 
bers of all the bodies must meet together for consultation, or all must 
be notified so to meet; and thereupon, if the majority of those present 
constitute a majority of all the members of all the bodies, they may 
proceed to make the appointment. Shennonhouse v. Withers, 376. 

JOURNALS OF GENERAL ASSEMBLY AS EVIDEKCE, 394. 

JUDGE, CHARGE TO THE JURY: 
1. When the substance of a party's prayer for instruction is  given in the 

charge by the trial judge, i t  is  not necessary that  the exact language 
of the prayer should be followed. Edwards v. Piuifer, 388. 

2. Inasmuch a s  the statute (section 413 of the Code) requires that the trial 
judge "shall state in plain and correct manner the evidence given in 
the case, and declare and explain the law arising thereon," a charge 
to  the jury, in the trial of a n  indictment for murder, where the evi- 
dence of guilt is conflicting, is  insufficient which only defines the dif- 
ferent degrees of murder and contains no array of the facts or instruc- 
tion a s  to the law applicable to  such facts a s  the jury may find to be 
t rue from the evidence. 8. v. Groves, 563. 

3. Where a defendant on trial for a capital offense pleads "not guilty," his 
consent that  the judge need not read over his notes of the testimony 
is  not a waiver of his right to have the law applied to the facts in  his 
case, a s  the law requires shall be done. Ib.  

"UDGE, DISCRETION OF : 
The allowance or refusal of a motion to amend pleadings is a matter 

within the discretion of the trial judge, and no appeal lies therefrom. 
Goodtoin v. Fertilizer Go., 91. 

JUDGE, EXPRESSION OF OPINION BY, 551. 

JUDGE, RIGHT OF ONE TO SET ASIDE JUDGMEXT OF ANOTHER: 
One judge has no power to reverse or set aside, in  whole or in part, a final 

order or judgment rendered by another judge, except on notice and a 
showing that  there was on the part of the complainant mistake, in- 
advertence, surprise, or excusable neglect, by which he was injured. 
Johnson u. Marcom, 83. 

JUDGE, SETTLEMENT OF CASE ON APPEAL BY: 
The settlement of a case on appeal by the trial judge does not cure the 

failure to  serve the case on appeal within the time fixed by law. Bar- 
rus  9. R. R., 504. 

JUDGMENT : 
1. One judge has no power to reverse o r  set aside, in whole or in part, a 

final order or judgment rendered by another judge, except on notice 
and showing that  there was on the  part of the complainant mistake, 
inadvertence, surprise, or excusable neglect, by which he was injured. 
Johnson v. Marcom, 83. 
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2. An erroneous judgment is one entered regularly, but contrary to law, 
and cannot be set aside a t  a subsequent term of the court, while a n  
irregular judgment is  one entered contrary to the course and practice 
of the court, and may be set aside on motion, if made after notice, 
within apt time. Banking Co. v. Duke,  110. 

3. A judgment by default on a note for the payment of money only, against 
one who fails to appear and answer the complaint, is regular in all 
respects. Ib.  

4. Where. in an action against the makers of a joint and several note, the 
complaint alleged no difference in the liability of the makers, except 
in the prayer for judgment, and a judgment bjr default was entered 
against two of the defendants who failed to appear and answer : Held, 
that i t  was error, and a t  a subsequent term, and after due notice to  
amend the judgment, on motion of the defendants, by inserting after 
their names the words. "as sureties," i t  not being the practice of the 
courts to see that  evidence of suretyship is produced and such fact 
inserted in the judgment in the absence of the defendants and without 
any averment or request on their part. Ib.  

5. A judgment for a debt, including an order for the sale of land mort- 
gaged to secure the same, is  final a s  to the debt a t  the time when ren- 
dered and not a t  the time when the decree confirming the sale is made. 
JlcCaskill v. McKinnon, 192. 

6. A payment on judgment does not arrest the running of the statute of 
limitations. Ib .  

JUDGMENT, AFFIRMANCE OF, ON APPEAL : 

1. The absence of a case 011 appeal does not entitle the appellee to have 
appeal dismissed; but if no error appears on the face of the record 
proper. the judgment below will be affirmed. Hicks  u. Westbroob, 131. 

2. The absence of a legally settled case on appeal does not entitle the 
appellee to have the appeal dismissed; but where no error appears on 
the face of the record proper, judgmeut must be affirmed. B a r m e  v. 
R .  R., 504. 

In  cases where i t  is only sought to prove the existence or contents of a 
judgment i t  is only necessary to produce in evidence a duly authenti- 
cated copy of the judgment itself, a full copy of the proceedings in 
~ ~ h i c h  the judgment was rendered being required only where the judg- 
ment is relied upon to establish any particular state of facts upon 
which i t  was based, or as  matter of estoppel. Rainey  u. Hines,  313. 

JUDGMENT BY DEFAULT FINAL: 
1. ,4 court has no right to enter a final judgment by default on the charge 

of fraud aud embezzlement for collecting and appropriating mouey 
received on collaterals, where the defendant makes no appearance or 
defense, but only a judgment by default and inquiry, if requested by 
the plaintiff. Xtewart v. Bryan, 46. 
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JUDGMEXT BY DEFAULT FINAL-Continued. 
2. Where a complaint in an action set up two causes of action, one for 

indebtedness due on a note, and the other for fraudulent conversion of 
money, and judgment by default was entered, the presumption is  that  
the judgment was rendered on the note, as  was right, and not on the 
charge of fraud, which the court had no right to do. Ib.  

3. I n  such case the judgment is  final on the note, and the cause is not 
retained on the docket for further action. 1 6 .  

4. When the complaint in a n  action set up two causes of action, one for 
indebtedness due on a note, and the other for fraud in the embezzle- 
ment of the proceeds of collaterals deposited a s  security for the note, 
and in default of appearance and defense, judgment was rendered on 
the note. but not on the charge of fraud, the plaintiff was not entitled 
to  an order of arrest under sections 291 and 447 of the Code, a s  
amended by chapter 541, Laws 1891, since there is no action pending 
wherein the allegations of fraud in the complaint, used a s  a n  affidavit, 
could authorize a warrant of arrest. 16 .  

5. Where. in an action to recover possession of land, the defendant failed 
to  file ansn-er or the bond required by section 237 of the Code, and did 
not ask leave to answer mithout giving bond until the time for answer- 
ing had expired, i t  was proper, under section 390 of the Code, to give 
judgment against the defendant for possession of the land, without 
damages. Jones v. Best ,  154. 

JUDGMEKT, FINAL,  192. 

JUDGMENT IN PERSONAM : 
A judgment upon a note in personam, taken a t  the same time with a decree 

of foreclosure of a mortgage ( a  judgment in  rtnz), is final, and creates 
a lien upon all the property of the judgment debtor in  the county 
where docketed, and the validity of the judgment on the debt is  not 
affected by the judgment for sale of the land. ~IcCasLiZZ 9. Gra- 
ham,  190. 

JUDGMEKT, LIEN O F :  
1. A judgment upon a note in personwm, taken a t  the same time with a 

decree of foreclosure of a mortgage (or judgment in rem,),  is final, and 
creates a lien upon all the property of the judgment debtor in the 
county where docketed, and the validity of the judgment on the debt 
is  not aft'ected by the judgment for sale of the land. McCaskiZZ 9. 

Graham, 190. 

2. Where one buys land subject to a judgment lien, his title is  freed from 
the encumbrance after the lapse of ten years from the date of docket- 
ing. I b .  

JUDGMENT IN R E M :  
A judgment upon a note in personam, taken a t  the same time with a decree 

of foreclosure of a mortgage (a  judgment in r a m ) ,  is final, and creates 
a lien upon all the property of the judgment debtor in the county 
where docketed, and the validity of the judgment on the debt is not 
affected by the judgment for the sale of the land. McCaskiZZ u. Bra- 
ham, 190. 
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I JUDGMENT, IRREGULAR AND ERROhTEOUS, 272. 

I JUDGMENT, LIEN OF, ON SLLOTTED HOMESTEAD: 
The lien of a judgment on land in which a homestead has been duly allot- 

ted does not cease upon the expiration of ten years from the date of 
the judgment, but continues during the continuance of the homestead 
estate, notwithstanding a sale and conveyance of the land by the 
homesteader. Bevan v. Ellis, 224. 

1 JUDICIARY, INDEPENDENT TENURE OF : 
The Railroad Commission Act, providing for the suspension, by the Gov- 

ernor, of a member of the commission who becomes subject to the dis- 
qnalifications prescribed in the act, does not interfere with  he inde- 
pendent tenure of the judiciary, the commission being an administra- 
tive and not a judicial court. Caldtoell v. Wilsom, 425. 

JURISDICTION, 538, 541 : 
1. An objection to the jurisdiction can be made a t  any stage of a proceed- 

ing. Cary v. Allegood, 54. 

2. Consent of parties cannot give jurisdiction where i t  does not attach 
under the Constitution and laws. 171. 

3. A justice of the peace has no jurisdiction to direct the application by a 
sheriff of the proceeds of an execution issued by another justice of the 
peace upon the ground that the latter was null and void. Ib .  

4. The allowance of expenditures of a collector of an estate is, under sec- 
tion 1524 of the Code, within the original jurisdiction of the clerk of 
the Superior Court, and the court a t  term has no power to make an 
allowance to the collector for counsel fees paid by him in a litigation 
in which he attempted to defeat the rightful claim of the executor to  
a fund in his hands. Johnson v. Marcom, 83. 

5. An appeal from the judgment of a clerk of the Superior Court refusing 
to leave to issue execution on a judgment may be heard by the resident 
or presiding judge of the district a t  chambers in another county. 

McCaskiZl v. XcKi~znon, 192. 

6. The Superior Court has no jurisdiction of an original motion to set aside 
an execution and order of sale granted by a justice of the peace. 
Hamer v. iTlcCall, 197. 

7 .  The court which first takes cognizance of a controversy is entitled to 
retain jurisdiction until the end of the litigation, to the exclusion of 
all interference by other courts of concurrent jurisdiction ; and hence, 
where permanent receivers were appointed in separate proceedings by 
different courts having equal authority to appoint, the test of prior 
jurisdiction is  not the first issuing of the summons nor the first prepa- 
ration and verification of the papers. nor which receiver first took pos- 
session, but which court was first "seized of jurisdiction" by making 
an order upon legal proceedings exhibited before it ,  a s  by the appoint- 
ment of a temporary receiver. Worth v. Bank, 343. 

8. The Superior court  has no original jurisdiction of an action by a stock- 
holder in a n  insurance company doing business as  a building and loan 
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association against the company to recover a n  overpayment of interest 
on a loan, \\-hen the amount sought to be recovered is  less than $200. 
Gillianz v. Ins. Go., 369. 

9. An amendment to a complaint, the effect of which is to confer and not 
merely to show jurisdiction, will uot be permitted; hence, where the  
amount sought to be recovered in an ac'tion brought in the Superior 
Court \ass not vi thin its jurisdiction, the plaintiff cannot be allowed 
to amend his complaint by changing the cause of action and increasing 
the amount of the recovery prayed for, so as  to bring i t  within such 
jurisdiction. Ib .  

JURISDICTION OF JUDGE ON APPEAL FROM CLERK OF SUPERIOR 
COURT : 

1. Under chapter 276, L a m  1887, amendatory of section 255 of the Code, 
the judge to whom a cause is sent, by appeal or otherwise from the 
clerk of the Superior Court, has full jurisdiction to hear and fulIy 
determine the cause, or to snake orders therein and send i t  back to the 
clerk, to be proceeded with by him. Faisoi~ v. Williams, 152. 

2. \I7hen three or four plaintiffs in a proceeding for partition moved, upon 
a yetition filed in the cause before the clerk, to set aside the report of 
the commissioners on the ground of newly discovered testimony, and 
to amend the complaint by inserting an allegation averring sole seizin 
in themselves, and that the fourth party plaintiff was not entitled to  
any interest in the premises, and the clerk refused the motion and sent 
the cause, on appeal, to the judge: Held, that  the judqe had power in  
his discretion to set aside the judgment for  newly discovered testi- 
mony and to permit the amendment asked for. I n  such case, when the 
proceedings are  remanded, the appellant will have a n  opportunity t n  
answer the amended complaint and to present issues of fact arising 
thereon. I b .  

JUROR, QUALIFICATION OF : 
1. A juror who has a suit "pending," but not "at iqsue," a t  the term of t h e  

court a t  which he has been drawu to ser17e, i\ not disqualified, under 
section 1728 of the Code. N. v. A n w w ,  669. 

2. The requirements of the statute as  to the manner o r  time of drawing 
jurors is directory merely, and hence an objection that  the jury list 
vTas not revised when required by statute will not be considered, in 
the absence of proof of bad faith or corruption on the part of the 
officers charged with that duty, or where i t  does not appear that the 
party objecting has been in some way prejudiced thereby. Ib .  

3. Sections 196 and 197 of the Code forbid a removal of a cause from the 
county of the right venue to another. unless the trial judge shall be 
"satisfied" that  justice demands i t ;  and the granting or refusal of such 
motion, however strong the affidavits in support of or against t h e  
motion may be, and whether there be counter-affidavits or not, is not 
reviewable. Ib.  

4. A11 obection by a prisoner charged with the capital offense that t h e  
special venire was summoned by the sheriff as  prescribed by section 
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JUROR, QUALIFICATION OF-Continued. 
1738 of the Code, instead of being drawn from the jury box a s  pre- 
scribed by section 1739 of the Code, is untcinable, since the latter 
method is  purely discretionary. I b .  

.JURY, IMPEACHMENT OF VERDICT OF, 384. 

JURY, MISCONDUCT OF : 
The granting or refusing a new trial rests in  the discretion of the trial 

judge when the circumstances are  such a s  merely to  put suspiciop on 
a verdict by showing, not that  there was, but that  there might have 
been undue influence broughb to bear on the jury because there was 
opportunity; but where the fact appears that  undue influence was 
brought to bear on the jury, o r  that  they heard other evidence than 
that offered on the trial, this Court, on appeal, will, a s  a matter of law, 
grant a new trial, whether the prisoner be convicted or acquitted, 
since there has been no trial in  contemplation of law. R. v. Perry, 5.3. 

JURY OF VIEW: 
1. In the absence of constitutional or statutory prohibition, i t  is in the dis- 

cretion of a trial judge to permit the jury to visit the scene of the res 
gesta, in  criminal and civil cases, whenever such visit appears impor- 
tant  for the elucidation of the evidence, but such visit must be care- 
fully guarded to prevent conversation with third parties, and no evi- 
dence must be taken. R. v. Perry, 533. 

2. Where a jury, after the close of the evidence, visited the scene of the 
alleged crime and made inquiry of a passer-by as  to the identity of a 
certain house, whose distance from the alleged locus was material, 
their conduct in thus "eliciting other evidence than that  offered on the 
trial" is  ground for new trial, whether their visit to the spot was by or  
without leave of the court. I b .  

JUSTICE OF T H E  PEACE : 
1. A justice of the peace has no jurisdiction to direct the application, by a 

sheriff, of the proceeds of a n  execution issued by another justice of the 
peace, upon the ground that  the latter was null and void. Cary v. 
Allegood, 54. 

2. An execution or order of sale issued by a justice of the peace cannot be 
set aside by a n  original motion in the Superior Court. Hamer v. 
McCa,ll, 197. 

LANDLORD AND TENANT, 209: 
A tenant, being estopped from denying that the party from whom he leased 

is his landlord and entitled to the rents, cannot escape the  landlord's 
lien by claiming his personal property exemption out of the crops. 
Hamer v. McCall, 196. 

LEASE OF BUILDING: 
1. The law, in  leases, does not imply any warranty a s  to the quality or 

condition of the leased premises. Gaither v. Generator Go., 384. 



LEASE OF BUILDING-Continued. 
2. Where, in the trial of an action for the rental of buildings which the 

lessee had abandoned for the alleged reason that, on account of the 
rising water in  the basement, the condition of the premises endangered 
the health of defendant's agents and employees. and that plaintiff mas 
aware of, but concealed, the defect from defendant's agent, who con- 
tracted the lease, the trial judge instructed the jury that if they should 
not believe that the condition of the basement became a nuisance they 
should find for the plaintiff': Held, that s~ ich  instruction was not 
objectionable as  including the submission of a question of law to the 
jury when it  was preceded in the charge by the statement that  if the 
basement became wet and its condition injurious to the health of the 
occupanw of the building, then i t  was in law a nuisance. Zb.  

LEASE ON INSTALLMENT PLAN : 
A written contract, although called a "lease on the installment plan," and 

not providing that title shall pass upon the completion of the payment 
of the installments, niay constitute a "conditional sale" of an article, 
where the same has been delivered upon a payment in adrance and a n  
agreement to pay a certain sum each month for a series of months. 
M f g .  Co. w. Gray, 168. 

LEGAL SETTLEMENT OF PAUPERS, 295. 

LEGISLATIVE OFFICE : 
One who accepts an office created by legislatire enactment takes i t  with 

notice of the power of the Legislature to abolish i t  and subject to all 
the provisions of the act creating the office. Ward v. Elizabeth City, 1. 

LEGISLATIVE POWER TO CHAXGE REMEDY : 
The Legislature may change the remedy. and the statute of limitations 

which applies to the remedy, by extending or shortening the time for 
beginning an action; provided, in  he latter case, a reasonable time is  
giren for the commencement of the action before the statute works a 
bar. Culbreth v. D o w n i n g ,  205. 

LESSEE, BURNIKG OF BUILDING BY: 
An indictment charging the defendant with burning a dwelling-house occu- 

pied by him "as lessee" falls within section 1761 of the Code, which 
declares that any tenant who shall injure anx tenant-house of his 

' 

landlord, by burning or in any other manner, shall be guilty of a mis- 
demeanor. 8. u. Graham, 623. 

LIEN, EQUITABLE, 318. 

LIEN FOR TAXES, 38. 

LIEN FOR WORK AND LABOR OR FOR MATERIBL FURKISHED: 
The separate estate of a married is not subject to a lien for labor 

done or materials furnished for its improvement under a verbal con- 
tract of herself and husband. Xatthezus v. Borders, 387. 
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L I E N  O F  JUDGMENT : 
1. A judgment upon a note in personam, taken a t  the same time with a 

decree of foreclosure of a mortg:lge (or judgment ilz r em) ,  is final, 
and creates a lien upon all the property of the judgment debtor in the 
county mliere docketed, and the validity of the judgment on the debt is  
not affected by the judgment for sale of the land. McCaskill v. Gra- 
ham, 190. 

2. T h e r e  one buys land subject to a judgment lien, his title is freed from 
the encumbrance after the lapse of ten years from the date of docket- 
ing. Ib. 

L I E N  O F  MORTGAGEE AS LANDLORD FOR ADVANCES A F T E R  AT- 
TOBNXENT BY MORTGL4GOR : 

After forfeiture, a mortgagee can, by contract, become landlord of the 
mortgagor, so as  to avail himself of the landlord's lien, which, though 
such contract be oral and unregistered, has priority over the sub- 
sequent liens for supplies furnished by third parties, who, by the regis- 
tration of the mortgage, are  fixed with notice of the mortgagor's 
default and the mortgagee's right of entry. (CLARK, J., dissents 
nrguendo, in which MOKTGOMERY, J., concurs.) Pord v. Green, 70. 

LIABILITY O F  COMMON CARRIERS F O R  DAMAGED GOODS. (See 
"Common Carriers.") 

LIABILITY O F  PURCHASER O F  RAILROAD UNDER SALE UNDER 
SECOSD MORTGAGE, 523. 

L I F E  E S T A T E :  
Where land mas conveyed to A. for life, with limitations over, in the event 

of the hapl~ening of certain contingencies, but with full power in A. to 
dihpose of the same with the written permission of her husband : Held, 
that  A. and her husband can convey a good t ~ t l e  in fee to purchaser. 
Wrigh t  v. Westbrook, 155. 

L I S  P E N D E S S ,  DISCONTINUANCE OF,  76. 

LIMITATION I N  D E E D  : 
Khere  land was conveyed to A. for life, with limitations over, in  the event 

of the happening of certain contingencies, but with the written per- 
mission of her husband: Held, tbxt A. and her husband can convey a 
good title in fee to a purchaser. Wri,yht v. Westbrook, 155. 

I J M I T B T I O N S  O F  ACTIONS : 
1. The Legislature may change the remedy, and the statute of limitations 

which applies to the remedy, by exteadins or shortening the time for 
beginning an action; provided, in the latter case. a reasonable time is  
given for the commencement of the action before the statute works a 
bar. Culbreth v. Downing, 205. 

2. The "reasonable time" for beginning an action on a cause, the statutory 
limitation of which has been shortened by the Legislature, is  held t o  
be "the balance of the time unexpired according to the law a s  it stood 
when the amending act is passed, provided i t  shall never exceed the 
time allowed by the new statute." Ib .  
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LIMITATIONS, STATUTE OF, 190 : 
1. When the statute of limitations is pleaded, the burden devolres upon 

the plaintiff to show that the cause of action accrued within the time 
.. limited. Parker v. Harden, 57. 

2. In  the absence of proof a s  to the date of the conrersion of property, the 
presumption is that i t  was a s  of the date of taking the property into 
possession. Ib .  

3. When the bar of the statute is complete before the death of the party 
against whom a cause of action existed, section 164 of the Code has no 
application. Ib .  

4. Where, in  a n  action to recover the wnount due on a note and to fore- 
close the mortgage securing the same, judgment was rendered on the 
debt a t  September Term, 1886, of a Superior Court. and in the judg- 
ment an order was made directing the sale of the land, which sale was 
reported to and confirmed a t  June Term, 1887, of the court, and the 
proceeds were credited on the judgment a t  the latter date:  Held, that  
the statute of limitations began to run a t  the date of the money judg- 
ment in  September, 1886, and not from the date of the confirmation of 
the sale. McC'askill u. McKinnon, 192. 

5. A payment on a judgment does not arrest the running of the statute of 
limitations. 10. 

6. An action begun in July, 1894, for the recovery of invalid taxes paid in  
1890 and several years previous is barred by the Code, sec. 155. Hat-  
wood e. Fayetteville, 207. 

7 .  The lien of a judgment on land in which a homestead has been rluly 
allotted does not cease upon the expiration of ten years from the date 
of the judgment, but continues during the continuance of the home- 
stead estate, notwithstanding a sale and conveyance of the land by the 
homesteader. Bevan e. Ellis, 224. 

8. Open and continuous ailrerse possessiou of land for twenty years  ill 
give title in fee to the possessor as  against all perso?zr not uilder ili+ 
ability. Walden v. R a y ,  237. 

9. Thirty 5 ears' adrerse possession of land will bar an action by the State, 
and such possession need not be continuous, nor need there be any con- 
nection betn een the tenants. Zb. 

10. Although section 172 of the Code renders invalid a new promise to take 
the case out of the bar of the statute of limitations unlew the new 
promise is  in writing and signed by the party t c  be charged therewith, 
yet when a creditor has delayed action a t  the request of the debtor, 
and under his promise. express or implied. to pax the debt and not to 
plead the ftatute of limitations, this Court, in  the exercise of its equi- 
table jurisdiction. will not permit the debtor to plead the lapse of time. 
and the creditor may bring his action within the statutory time after 
such promise and request for delay, although not in writing. Cecil a. 
Henderson, 244. 

11. The statute of limitations begins to run against a cause of action a s  
soon a s  the plaintiff, being then under no disability, is a t  liberty to 
sue. Eller u. Church, 269. 
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LUNATIC : 

1. A marriage with a declared lunatic is absolutely void ab initio. Sims v. 
Sims, 297. 

2. A marriage void on account of lunacy cannot be cured by cohabitation 
after restoration. Being a nullity, such marriage could only be reme- 
died by proceedings to set aside the inquisition of lunacy, for  fraud o r  
other good ground, or by a new marriage. Ib. 

3. An action for divorce may be maintained by a guardian of a lunatic in 
the name of his ward. Ib. 

4. The appointment of a guardian for a lunatic is valid until the proceed- 
ings and orders under the inquisition a re  reversed. Ib. 

5. Ex parte proceedings to have a lunatic declared insane, brought without 
service of notice upon the guardian of such lunatic, a re  a nullity, a s  
well a s  an order made in such proceedings removing the guardian 
without notice. (Section 217 (3) of the Code.) Ib. 

6. The report of a jury in  a n  inquisition of lunacy need not be formally 
"confirmed" by the clerk of the Superior Court, the statute only re- 
quiring i t  to be "filed and recorded." Ib.  

LUNATICS, CONTRACTS OF : 
1. Idiots, lunatics and persons otherwise non compos mentis, being incom- 

petent to enter into any valid contract, every person who deals with 
them, knowing their incapacity, is deemed to perpetrate fraud upon 
them and their rights, and equity will set aside such contracts upon 
the ground of such fraud, charging the lunatic with only such benefits 
as  he actually received from the transaction. Creekmore u. Bag- 

ter, 31. 

2. Where, in  the trial of a n  action to recover land which had been sold 
under a mortgage executed by a person alleged to be non compos men- 
tis, the jury found that  the mortgagor was a lunatic a t  the time of the 
transaction, and that  the mortgagee had knowledge of the incapacity 
of the grantor, a n  additional finding, in response to a n  issue submitted 
a t  the request of the defendant, that  no actual fraud was practiced by 
the mortgagee upon the mortgagor was not inconsistent with the other 
findings, no actual fraud having been charged in the pleadings. Ib. 

MAJORITY VOTE OF JOINT MEETING OF TWO SEPARATE OFFICIAL 
BODIES, 376. 

MANDAMUS, 350 : 
When a judgment has been obtained against a county or other municipal 

corporation, it is not necessary that  notice as  required in  certain cases 
by section 757 of the Code should be given before bringing a n  action 
for mandamus to compel the payment of the judgment. Nicholson v. 
Comrs., 27. 

MARGINAL REFERENCES, PRINTING IN RECORD, 506. 

MARRIAGE : 
1. A marriage with a declared lunatic is absolutely void ab initio. Sims v. 

Bims, 297. 
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MARRIAGE-Continued. 
2. A marriage void on account of lunacy cannot be cured by cohabitation 

after restoration. Being a nullity, such marriage could only be reme- 
died by proceedings to set aside the inquisition of lunacy, for fraud or 
other good ground, or by a new marriage. Ib. 

3. An action for divorce may be maintained by a guardian of a lunatic i11 
the name of his ward. Ib. 

MARRIAGE, VALIDITY O F  : 

1. While consent is essential to marriage in  this State, i t  is not the only 
essential, but i t  must be acknowledged in the manner and before some 
person prescribed by section 1312 of the Code. 8. u. Wilson, 660. 

2. A marriage pretendedly celebrated before a n  unauthorized person being 
a nullity and not capable of being legalized by consent, a conspiracy to 
procure sexual intercourse with a woman through such pretended mar- 
riage is  an indictable offense. Ib. 

MARRIED WOMAN: - 
1. The contract of a married woman, made for the support of herself and 

family, is  valid, and her separate personal estate is  liable therefor. 
Baxemore u. Mountain, 59. 

2. A husband n?ay be the agent of his wife in  the management of her 
separate estate, and for his contracts a s  such agent, made for the sup- 
port of herself and family, her separate personal estate is liable. Ib.  

3. Where, in the trial of an action to subject the separate estate of a mar- 
ried woman to the payment of a debt alleged to have been contracted 
for the support of her family, it appeared that  the wife owned farm 
lands in her own name; that  her husband contributed nothing to the 
support of the family; that her only means of support was the rental 
from her lands, which she was unable to rent without furnishing snp- 
plies to the tenants; that  she had no supplies and could not furnish 
them, except by contracting with some one else to do so, and that  she 
contracted with the plaintiff to furnish such supplies : Held, that  such 
contract was for the benefit of the wife and family and necessary for 
their support, and her separate personal estate is liable therefor. 171. 

4. I t  is the duty of a n  officer, when taking the privy examination of a mar- 
ried woman as  to her voluntary execution of a n  instrument, to explain 
the same to her and see that  the provisions of the statute a re  strictly 
complied with ; otherwise, such examination is invalid. McCccskilZ u. 
McKinnon, 214. 

5. A married woman, whose husband was threatened with the sale of his 
own land under mortgage, consented to sell and convey her own land 
to the mortgagee in settlement of the mortgage upon her husband's 
land, of which she was to become the owner. The deed by which she 
conveyed her land described i t  a s  her own land, and the recited con- 
sideration was applied without her knowledge to the credit of a debt 
of her husband, other than that  secured by the mortgage. Subse- 
quently, the mortgagee sold her husband's land and procured i t  to be 
bid in  for the wife and conveyed to her, and attempted to take a re- 
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MARRIED WOXAK-Continued. 
convejalice by waj  of mortgage for the original debt for which it was 
mortgaged and another debt owed by the husband. The mortgage was 
invalid by reason of the want of a privy examination of the wife as to 
her voluntary execution of the same: Held, that  the creditor has no 
equity to have his debt declared a lien upon the land, since the wife 
had bought i t  with her own separate estate, and had not authorized its 
value to be applied otherwise than to the satisfaction of the mortgage 
on the land which she so bought. Ib .  

6. Where husband and wife contracted for the purchase of a lot from C.. 
and i t  was virtually agreed between all parties that the deed should be 
made to the wife and deposited by the grantor with plaintiff as  col- 
lateral security for a loan of $1,100, to be used in building a house on 
the lot, and the deed was so made and deposited and the money was 
so lent and used : Held, that the transaction constituted a parol decla- 
ration of trust accompanying the transmission of title to the wife, who 
took it  subject to the trust, wbich equity will enforce in plaintiff's 
faror. Bank v. Pries, 541. 

7. In  such case the wife is not entitled to a decree for the delivery of the 
deed to her until she "does equity" by paging the loan made for her 
benefit. I b .  

5. The separate estate of a married woman is not subject to a lien for 
labor done or materials furnished for its improvement under a verbal 
contract of herself and husband. Weathers v. Borders, 887. 

MAYOR ASD COMMISSIONERS OF TOWN, OFFICIAL ACTS: 
1. At a meeting of the board of comhissioners of a town, a t  which the 

mayor presided, a report of the cemetery committee mas adopted. 
recommeliding that unless 11arties who had taken lots ill the t o ~ m  
cemetery and had not paid for them should pay the amount due within 
sixty days' notice, the bodies buried in such lots should he removed to 
the free part of such cemetery. Subsequently. In reply to a question of 
one of the cornmissioners as  to the l e a l  right to remove the bodies, 
the mapor wid, ',The w a )  is open ; go ahead and remove them" : Held, 
that the mayor mas individually guilty of counselinc. procuring and 
commanding an act within the meaning of section 977 of the Code, the 
committilig of nhich afterwards w i s  a felony. X. u. Xclean,  559. 

2. 111 such case the act of the mayor and commissioners was outside of 
their official jurisdiction, and heuce they were iildiridually liable to 
indictment for commanding and procuring persons to commit a 
felony. Ib .  

3. In  such case the maxor and commissioners. acting outside of their juris- 
diction, were bound to know the requirements of the statute and could 
n o t  be heard to say that  they acted in good faith and were honestly 
mistaken in the scope of their official power. Ib .  

MEASURE O F  DAMAGES, 135: 
1. In  the trial of an action for damages for injuries resulting in  the death 

of plaintiff's intestate, through alleged negligence of defendant, the 
true measure of damages is the present value of the net income of the 
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MEASURE OF DAMAGES-Continued. 
deceased, to be ascertained by deducting the cost of his living and 
expenditures from his gross income, based upon his life expectancy; 
and in such calculation it  is proper for the jury to cousider the health 
and habits of the deceased a t  the time of his death. Goley v. States- 
sille, 301. 

2. The mortuary tables contained in section 1352 of the Code, being the 
provisions of a public act, a re  competent without being specially put 
in evidence on a trial of an issue a s  to the quantum of damages for 
injuries resulting in the death of plaintiff's intestate. I b .  

MECHANIC'S LIEN : 
The separate estate of a married woman is not subject to a lien for labor 

done or materials furnished for its improvement under a verbal con- 
tract of herself and husband. Weathers v. Borders, 387. 

NILL LOGS: 
The term "mill logs" or "saw logs" does not include "standing timber," in  

the meaning of section 1, chapter 173, Laws 1895, which makes it  
unlawful to sell or purchase mill logs in quantities of 1,000 feet, or 
more, without inspection and measurement by a sworn inspector. S. v. 
Addington, 538. 

MISJOINDER, 198. 

MONOPOLY, 643. 

MORTGAGE, FORECLOSURE OF : 
1. A mortgage to secure a debt payable in installments can be foreclosed 

before the maturity of the last installment if there is  a provision that  
upon default in any installment all shall become due and the powers 
of sale may be exercised. Barbee w. Scoggi?zs, 135. 

2. A mortgage on realty and personalty to secure a debt payable in install- 
ments provided that  upon the payment of installments amounting to 
$350 the personalty should be released, but that  in default in payment 
of one of the installments all should become due and the mortgagee 
might take possession and sell. The mortgagor being in default, the 
mortgagee on 6 March instituted a n  action for the possession of the 
personal property, which was on that  day seized by the sheriff, and 
three days thereafter was delivered to the plaintiff. On 10 March the 
defendant, mortgagor, tendered to the plaintiff an amount which, 
added to the iustallments paid, equaled $330 and interest and cost of 
the proceeding, which, being refused, was deposited with the clerk of 
the court for benefit of the plaintiff: Held, that  upon such payment 
into court the mortgagor on the personalty was eo instnnti released, 
and the plaintiff should have discontinued his action. Ib .  

MORTGAGE VOID AS TO MARRIED WOMAN, 214. 

MORTGAGE : 
A stockholder of a n  insolvent building and loan association, who was also 

a borrower of its money on mortgage, is  not entitled to have the excess 
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of the proceeds of the sale of his mortgaged property, over the mort- 
gage debt, paid to him, when his pro rnta  share of the deficiency in the 
assets of the concern is equal to such excess. Neares  v. Davis, 126. 

MORTGAGE BY LUNATIC, 31. 

MORTGAGOR AND MORTGAGEE, 148 : 
1. When a transaction between parties occupying a fiduciary relation, such 

as  mortgagor and mortgagee, is impeached, there is a presumption of 
fraud, and the burden of proving the dealings to have been fair, bona 
fide and without undue influence arising out of such relation rests 
upoil ine llarty occupying the position of adnntage.  Bines u. Out- 
Z ~ L G ,  51. 

2. Where a lessor of land mortgaged it  to the lessee, who surrendered it 
upon the termination of the lease, without having cultivated and im- 
proved it, a s  required by the lease, and the lessor made no claim for 
damages a t  the time, but in a n  action for the foreclosure of the mort- 
gage, set up such damages as  a counter-claim: Held,  that a presump- 
tion of undue influence arose from the relation of mortgagor and 
mortgagee, which put upon the mortgagee the burden of proving that 
the land was accepted a t  the end of the lease as  a compliance with its 
terms, and that no undue influence arising out of the f iduc ia r~  relation 
was used to induce such acceptance. Ib.  

3. dft'er forfeiture, a mortgagee can, by contract, become landlord of the 
mortgagor, so as  to avail himself of the landlord's lien, which. though 
such contract be oral and unregistered, has priority over the sub- 
sequent liens for supplies furnished by third parties, who, by the regis- 
tration of the mortgage, a re  fixed with notice of the mortgagor's 
default and the mortgagee's right to entry. (CLARK. J., dissents 
rwyuendo, in which MOKTGOUERY, J..  concur^.) Ford v. Green, '70. 

4. Where B'. bought land from B. and reconvejed, by way of mortgage. to 
secure his note for the purchase money, and afterwards. by bargain 
and sale, and not by way of rescission of the trade with B.. conveyed 
the land to W., who had purchased such note: Held,  that there \\-as 
no implied promise on the part of TTr. to par to F. any part of the 
money he had paid on the note, or for improvements on the land prior 
to  the conveyance. W e i l  v. Plowers, 133. 

5. The principal of constructive notice ariqes out of the duty of an intend- 
ing purchaser of land to reasonably and in common prudence see that 
his vendor has, prima fncre, a good title; and while, because of such 
duty, he is affected with notice of the prorisions of such deeds and 
other docnments as  a re  necessary to show the vendor's title. ~ e t  when 
he finds upon record a deed from his vendor from the former owner, 
conveLing an absolute estate in the land, he is not affected with notice 
of the provisions of the grantor's Till recorded in the clerk's office. 
executed prior to the deed. and del-ising the land to the grantee in such 
deed, subject to a charge. Allen v. Allen. 328. 

6. A mortgagor in possession of the mortgaged property with the consent 
of the mortgagee, after the day of payment has passed, is the owner of 
equity of redemption only, but is liable for damages done to others in 
the use and enjoyment of the property. James v. R. R., 523. 
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MORTGAGOR AND MORTGAGEE-Continued. 
7. A purchaser a t  a sale of property under a second mortgage, subject to a 

first mortgage; acquires only the equity of redemption, but the mort- 
gagor is  not released from liability for the debt secured by the lat- 
ter. Ib. 

MORTGAGOR O F  STOCK OF GOODS LEFT IN POSSESSION: 
One who makes a deed of trust for the purpose of securing the purchase 

price of a stock of goods, and is allowed to remain in possession to 
conduct the business until default in  specific payments, may give a 
valid title to any article included in the trust deed before his default 
and surrender of the goods to the trustee. Merritt v. Kitchin, 148. 

MOTION I N  SUPREME COURT FOR NEW TRIAL. (See "Practice.") 

MOTION TO RECALL EXECUTION FROM SUPREME COURT, 480. 

MUNICIPAL CORPORATION : 
1. The General Assembly may, a t  i ts discretion, abolish municipal as  well 

a s  other corporations. Ward v. Elizabeth City, 1. 

2. Where a town ordinance made it the duty of the town constable to im- 
pound all  cattle running a t  large within the town limits, and author- 
ized the sale of such cattle for the cost of taking, impounding and 
keeping the same, and the general law prohibited from charging any 
poundage or penalty in cases where the impounded cattle belonged to 
nonresidents: Held, that  a sale of an impounded cow, belonging to a 
nonresident, for the cost of feeding her while impounded, was author- 
ized and conferred a good title on the purchaser, since the cost of feed- 
ing is  not embraced in the words, "poundage or penalty." Aydlett v. 
Elizabeth City, 4. 

3. Under section 14 of Article VII of the Constitution, providing that  the 
General Assembly shall have full power by statute to modify, change, 
or abrogate any and all of the provisions of tbat article (except sec- 
tions 7, 9, and 13) and substitute others in their stead, all charters, 
ordinances and provisions relating to municipal corporations a re  en- 
trusted to the discretion of the Legislature; and hence chapter 150, 
Laws 1897, amending the charter of the city of Wilmington and pro- 
viding for the election of one alderman only for each ward, and the 
appointment by the Governor of the State of one alderman for each 
ward of said city is constitutional and valid. Harriss u. Wright, 172. 

4. The delegation to the Governor of the State of the power of appointing 
a portion of the aldermen of a city is within the scope of the power 
entrusted to the discretion of the Legislature by section 14, Article V I I  
of the Constitution. Ib. 

5. The use of a street 'for laying pipes, etc., in  furnishing water, lights, etc., 
does not impose any additional servitude beyond those reasonably 
included in the dedication of all  streets. Smith v. Goldsboro, 350 . 

6. Where plaintiff, while owner of lands adjacent to a city, platted and 
divided the same into "lots" and "streets" and sold all the lots to pur- 
chasers, but made no conveyance of the streets, and subsequently the 
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MUNICIPAL CORPORATION-Continued. 
corporate limits of the city were extended so a s  to include the lands : 
Held, that  the plaintiff is  entitled to no damages against the city for 
using the streets to fulfill i ts  duty to the purchasers of the lots in fur- 
nishing them water and lights, such use not creating any additional 
servitude not contemplated by their dedication. I b .  

MUNICIPAL CORPORATION, BOUNDARIES : 
Where the charter of a town provided that  its corporate limits should be 

"one-fourth of a mile east, west, north, and south from the center of 
the town, which center is the site of the brick building formerly known 
a s  the courthouse, and shall run with the four cardinal points of the 
compass": Held, that  the boundary is  a square whose sides run due 
east and west, north and south through five fixed points one-fourth of 
a mile east, west, north, and south from the designated center. S. v. 
Rainey, 612. 

MUNICIPAL CORPORATION, ENFORCEMENT OF JUDGMENT AGAINST : 
When a judgment has been obtained against a county or other municipal 

corporation. i t  is not necessary that  notice a s  required in certain cases 
by section 757 of the Code should be given before bringing a n  action 
for mandamus to compel the payment of the judgment. Nicholson u. 
Comrs., 27. 

MUNICIPAL BODY, ACTION BY MAJORITY VALID : 
I t  is  not necessary that  one who claims an office shall make a demand upon 

the occupant for its surrender before bringing his action to recover it, 
especially when the incumbent claims the right to the office and i ts  
emoluments. Shennonhouse u. Withers, 376. 

MUNICIPAL BONDS : 
1. Section 14, Article I1 of the Constitution, providing that  no law shall be 

passed to raise money on the credit of the State, or to pledge the faith 
of the State, directly or indirectly, for the payment of any debt, or to  
impose any tax upon the people of the State, or to allow counties, 
cities, or towns to do so, unless the bill for the purpose shall have been 
read thref: several times in  each house of the General Assembly and 
passed three several readings, which readings shall have been on three 
different days and agreed to by each house, respectively, and unless 
the ayes and nays on the second and third readings of the bill shall 
have been entered on the journal, is  mandatory. Coml-s. v. Snuggs, 394. 

2. It is  incumbent upon the purchasers of State, county, and municipal 
bonds to ascertain whether the authority to issue them has been 
granted according to the requirements of the Constitution. I b .  

MUNICIPALITY, LIABILITY OF, FOR DAMAGES : 
1. When the ordinances of a municipality authorize the arrest by its police- 

men, without warrant, of intoxicated persons on the street, and suit- 
able policemen have been appointed, the city incurs no liability for the 
arrest and confinement of such persons until fit for trial or sober 
enough to give bail. Goley v. Statesville, 301. 
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MUNICIPALITY, LIABILITY OF, FOR DAMAGES-Contiaued. 
2. A municipality is required to exercise ordinary care in procuring neces- 

saries for prisoners and supervising i ts  subordinates, and is liable only 
for failure to properly construct the prison or to furnish i t  so as  to 
afford reasonable comfort and protection from sugering and injuries 
to health. Ib.  

3. A municipality is  not liable in damages for the negligence or mistake of 
i t s  policemen who arrest, without warrant, persons engaged in vio- 
lating its ordinances. Ib. 

4. If  a municipality has provided for prisoners arrested for violation of 
its ordinances a prison-house reasonably comfortable, and supplied to 
those in  charge of i t  those things reasonably essential to prevent bodily 
suffering and disease, i t  is not liable for injuries resulting to  a pris- 
oner from the negligence of policemen or keeper of the prison in fail- 
ing to  make use of the means and appliances so furnished, unless the 
municipal authorities had, after notice of such negligence, failed to 
remedy or prevent the same. Ib. 

5. The knowledge of a chief of police of a city concerning the defective 
construction or equipment of its prison is  not such notice a s  will make 
the city liable for injuries resulting from such defects, unless such 
knowledge has been communicated to the authorities, or unless the 
authorities had failed and neglected to inspect the prison. Ib.  

MURDER. (See "Evidence," "Trial," "Self-defense," etc.) 

NEGLIGENCE, 484 : 
1. A municipality is  required to esercise ordinary care in procuring neces- 

saries for prisoners and supervising its snbordinates, and is liable only 
for failure to properly construct the prison or to furnish it  so as  to 
afford reasonable comfort and protection from suffering and injuries 
to health. CoZey v.  Statesuille, 301. 

2. A municipality is  not liable in damases for the negligence or mistake of 
i ts  policemen who arrest, without warrant, persons engaged in vio- 
lating i ts  ordinances. Ib .  

3. If a municipality has provided for prisoners arrested for violation of its 
ordinances a prison-house reasonably comfortable, and supplied to 
those in  charge of it those things reasonably essential to prevent bodily 
suffering and disease, i t  is  not liable for injuries resulting to a pris- 
oner from the negligence of policemen or keeper of the prison in fail- 
ing to make use of the means and appliances so fiirnished, unless the 
municipal authorities had, after notice of such negligence, failed to 
remedy or prevent the same. Ib .  

4. The fact that  a switch was negligently left open, whereby a n  accident 
was caused to a passing train, is not evidence of a defect in the road- 
bed, for failure to keep which in safe condition a person thereby 
injured can recover damages from the company. Pleasants u. R. R., 
492. 

5. Where, in the trial of a n  action for damages for a n  injury resulting 
from the negligence of a railroad company, i t  appeared that  a con- 
ductor of a freight train had been employed as  such only three or four 
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weeks, and that  he negligently left open a switch to a side-track, on 
which a section of his train was standing, and gave the "all right" 
signal to a passing train on the main track, in consequence of which 
a collision occurred: Held, that  such a presumption of negligence i n  
the employment of a n  incompetent servant was raised against the com- 
pany by such facts a s  to  warrant the submission of an issue a s  to such 
negligence. Ib. 

6. Where the rules of a railroad company required the employees of a side- 
tracked train to close the switch after getting upon the side-track, and 
upon the approach of a train on the main track, to give the "go ahead" 
or "all right" signal, and also forbade a train passing on the main 
track to go ahead until the requisite signal was given: Held, in the 
trial of an action for damages for a n  injury resulting from the negli- 
gence of defendant's servant in  giving the "go ahead" signal when the 
switch was open, that  i t  was error to charge that  "it being admitted 
that  the switch was capable of bearing a signal light which would 
have showed red where the track was unsafe, i t  was the duty of the 
company to use such signal light upon the switch." Ib .  

7. I t  is not error to charge that  plaintiff cannot recover unless a locomo- 
tive engineer blew a whistle negligently, wantonly, or maliciously, for 
the purpose of frightening plaintiff's horses, inasmuch a s  the word 
"negligently" is used in such a connection a s  to clearly import such 
a degree of negligence as  would be nearly akin to wantonness o r  
malice. Everett v .  Receivers, 519. 

NEGOTIABLE INSTRUMENTS, 122. 

NEW CORPORATION CREATED BY SALE O F  OLD CORPORATION 
FRANCHISES : 

3 .  The sale and conveyance of the property and franchises of the Western 
North Carolina Railroad Company, made by a special master to the 
Southern Railway Company, a foreign corporation, under a decree of 
foreclosure of a second mortgage, subject to an existing first mortgage, 
did not, ips0 facto, under sections 697 and 698 of the Code, make the 
purchaser a domestic corporation, nor did such sale and purchase 
make the Western North Carolina Railroad an integral part of the 
Southern Railway corporation. James v. R .  R., 523. 

2. I n  order that  the sale of the franchise and property of a corporation 
under mortgage shall have the effect of a dissolution of such corpora- 
tion a s  provided in section 697 of the Code, another corporation must 
be provided, as  contemplated in section 1936 of the Code, t6  take place 
and assume and discharge the obligations to the public growing out 
of the grant of the franchise, and until that  is done the old corpora- 
tion continues to exist, and when i t  is  done the new corporation will 
be a domestic corporation. Ib.  

3. I t  was neither the purpose nor effect of sections 697 and 698 of the Code 
to create a foreign corporation in this State. Ib. 
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NEW PROMISE : 
Although section 17.2 of the Code renders invalid a new promise to take the 

case out of the bar of the statute of limitations unless the new promise 
is  in  writing and signed by the party to be charged therewith, yet 
when a creditor has  delayed action a t  the request of the debtor, and 
under his promise, express or implied, to pay the debt and not to plead 
the statute of limitations, this Court, in the exercise of its equitable 
jurisdiction, will not permit the debtor to plead the lapse of time, and 
the creditor may bring his action within the statutory time after such 
promise and request for delay, although not in  writing. Cecil v. Hen- 
derson, 244. 

NEW TRIAL : 
1. The granting or refusing of a new trial rests in the discretion of the 

trial judge when the circumstances a re  such as  merely to put suspicion 
on a verdict by showing, not that  there was, but that  there might have 
been undue influence brought to  bear on the jury because there was 
opportunity; but where the fact appears that  undue influence was 
brought to bear on the jury, o r  that  they heard other evidence than 
that  offered on the trial, this Court, on appeal, will, a s  matter of law, 
grant a new trial, whether the prisoner be convicted or acquitted, since 
there has been no trial in  contemplation of law. 8. v. Perrg, 533. 

2. Where a jury, after the close of the evidence, visited the scene of the 
alleged crime and made inquiry of a passer-by a s  to the identity of a 
certain house, whose distance from the alleged locus was material, 
their conduct in  thus "eliciting other evidence than that  offered on the 
trial" is ground for a new trial, whether their visit to  the spot was by 
or without leave of the court. Ib. 

NEWLY DISCOVERED TESTIMONY, MOTION FOR NEW TRIAL FOR, 498. 

NOTICE O F  APPEAL FROM JUDGMENT OF JUSTICE O F  THE PEACE, 
364. 

NOTICE TO CLIENT I S  NOTICE TO ATTORNEY. 115. 

OFFICE : 
It is competent for  the Legislature, in creating a n  office, other than purely 

judicial, to reserve to itself the right to remoTe, or to the Governor 
the right to suspend, the incumbent of the office. Caldwell v. mil-  
so%, 425. 

OFFICE, ABOLITION OF : 
One who accepts an office created by legislative enactment takes i t  with 

notice of the power of the Legislature to abolish it, and subject to all  
the pr.ovisions of the act creating the office. Ward v. Elizabeth Citg, 1. 

OFFICE, ELECTION TO FILL, 376. 

OFFICER : 
One who accepts an office created by legislative enactment takes it with 

notice of the power of the Legislature to  abolish i t  and subject to all  
the provisions of the act creating the office. Ward v. Elizabeth City, 1. 
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OFFICER TAKING PRIVY EXAMINATION O F  MARRIED WOMAN, 
DUTY O F :  

I t  is the duty of an officer, when taking the privy examination of a married 
woman a s  to her voluntary execution of an instrument, to explain the 
same to her and to see that  the provisions of the statute a re  strictly 
complied with ; otherwise, such examination is  invalid. McCaskill v. 
McEinnon, 214. 

ORDER OF COMMISSIONERS LAYING OUT PUELIC ROADS: 
The judgment of a board of commissioners, ordering the laying out of a 

public road is final until reversed, is  binding upon all  citizens of the 
county, and cannot be collaterally attacked. S. v. Joyce, 610. 

ORDINANCE OF TOWN: 
Where a town ordinance made it the duty of the tomn constable to impound 

all cattle running a t  large within the town limits, and authorized the 
sale of such cattle for the cost of taking, impounding and keeping the 
same, and the general law prohibited the authorities from charging 
any poundage or penalty in cases where the impounded cattle belonged 
to nonresidents: Held, that  a sale of a n  impounded cow, belonging to 
a nonresident, for the cost of feeding her while impounded, was 
authorized and conferred a good title on the purchaser, since the cost 
of feeding is  not embraced in the words "poundage or penalty." Ayd- 
lett v. Elixabeth Gitg, 4. 

PAROL TESTIMONY : 
While par01 evidence is competent to "fit the description to the thing," i t  

is not competent to establish a line or corner when the instrument by 
i ts  terms wholly fails to  identify such line or corner ; i n  other words. 
i t  is  competent to find, but not to make, a corner. Holmes v. Valley 
Go., 410. 

PAROL EVIDENCE INADMISSIBLE, WHEN, 366. 

PAROL TRUST, 241. 

PARTIES : 
Under a reasonable construction of the Constitution and section 1832 of 

the Code, a wife abandoned by her husband may maintain a n  action 
in tort, in  her own name, against a third person. (FURCHES, J., dis- 
senting.) Brow% v. Brown, 8. 

PARTIES, 106, 122: 
1. The owner of a note endorsed by the payees for the accommodation of 

the maker may sue any one of several endorscrs without joining the 
maker or any other endorser. Bank v. Curr, 113. 

2. Where, in a proceeding to foreclose a mortgage, a person who claimed 
under a deed antedating the mortgage, but hot registered until after 
the commencement of the action, was made a party, the rights of such 
person were not affected by the fact that  a n  heir of a deceased co- 
grantee in  such deed was not also made a party, and a n  exception to 
the proceeding on that  ground is untenable. Patterson u. Mills, 258. 
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PATENT AMBIGUITY, 148. 

PAUPERS, SETTLEMENT OF, AND LIABILITY OF COUNTY FOR SUP- 
PORT : 

1. The liability of a county for the support of a pauper is determined by 
his "legal settlement," which is  acquired by one year's continuous resi- 
dence in  the county, and continues until a new one is acquired. Comrs. 
u. Comrs., 295. 

2. Where a pauper, temporarily absent from the county where he has a 
"legal settlement," is so disabled a s  to require immediate medical serv- 
ices, and is  furnished by the authorities of another county with such 
attention and board, the latter is  entitled to recover the expenses 
thereof from the county where the pauper has his settlement. Ib.  

PENALTY, ACTION FOR : 
1. I n  a n  action for the penalty imposed by section 42 of chapter 159, Laws 

1896, i t  is not necessary that the complaint should allege a willful and 
corrupt intent on the part of the defendant in giving money, etc., to 
electors in order to be elected to office. Epps v. Xmith, 157. 

2. The repeal by section 42, chapter 185, Laws 1897, of the penalty imposed 
by the act of 1895, subsequent to the commencement 'of the action for 
such p e n a l t ~ ,  did not destroy the plaintiff's cause of action. (Section 
3764 of the Code.) Ib. 

PERSONAL PROPERTY, IKJURY TO : 
1. A promissory note, or due bill, being an "evidence of debt" and embraced 

in the term "personal property" (section 3765 ( 6 )  of the Code), the 
wanton and willful injury to or destruction of i t  is indictable under 
section 1082 of the Code, as  amended by chapter 53 Laws 1885. 8. v. 
Sneed, 614. 

2. Since the passage of chapter 53, Laws 1885, it is not necessary to allege 
or prove any malice to the owner of personal property on the part of 
one who wantonly and willfully injures it ,  nor is  it material whether 
the property was destroyed or not. Ib. 

PHYSICIAXS PRACTICING WITHOUT LICENSE : 
1. The Legislature has a n  unquestioned right to require a n  examination 

and certificate a s  to the competency of persons desiring to practice 
medicine or to exercise other callings affecting the public and requiring 
skill and proficiency. 8. a. Call, 643. 

2. The fact that  a statute requiring such examination and certificate ex- 
empts from its requirements physicians already practicing in the State 
a t  the date of its passage does not make the statute invalid a s  creating 
a monopoly or conferring special privileges, since it is  only the exer- 
cise of the police power to protect the public from impostors and 
incompetents. I b .  

3. Nor does such statute violate the Fourteenth Amendment of the Consti- 
tution of the United States prohibiting any State from denying to any 
person the equal lrotection of the lams, since such amendment does 
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PHYSICIANS PRACTICING WITHOUT LICENSE-Continued. 
not restrict the powers of the State when the statute applies equally to  
all persons in the same class, and the State is usually the judge of the 
classification. Ib. 

4. Section 5, chapter 181, Laws 1889, making i t  a misdemeanor to practice 
medicine without first having registered and obtained a certificate 
from the clerk of the Superior Court,% not in conflict with, and hence 
does not repeal, section 2 of chapter 117, Laws 1885, making i t  a mis- 
demeanor to practice medicine for fee or reward without first having 
obtained a license from the board of examiners. Ib. 

PARENT, ACTION BY, FOR LOSS OF SERVICES OF CHILD: 
Where a minor son of plaintiff was employed by defendant without the 

knowledge or consent of the father, and was injured while so em- 
ployed, but the injury was not due to the employer's negligence : Held, 
that  there can be no recovery by the father for loss of services after 
and in consequence of the injury. WiZliams v. R. R., 512. 

PAROL TESTIMONY : 
A description of land contained in a contract for its sale was, "A certain 

tract or parcel of land lying between P.'s land and C.'s Creek and the 
old mill land": Held, that  such description was not too vague, indefi- 
nite to be explained by par01 testimony fitting the description to the 
land. Xhernzan v. Simpson, 129. 

PLEADING, 118 : 
1. Where, in an action for the alleged conversion of money, the complaint 

did not state that  the funds received by the person charged with the 
conversion as  trustee or agent, evidence tending to show that  they 
were so received cannot be considered, in the absence of a n  amend- 
ment, under section 273 of the Code, conforming the complaint to the 
evidence. Parker u. Harden, 57. 

2. I n  a n  action for the penalty imposed by section 42 of chapter 159, Laws 
1895, i t  is not necessary that the complaint should allege a willful and 
corrupt intent on the part of the defendant in giving money, etc., to 
electors in order to be elected to office. Epps v. Smith, 157. 

3. Where defendant in a n  action for goods sold and delivered admitted 
obtaining the goods, but alleged that  he had bought them a s  trustee of 
a n  assigned estate, and that  credit had been extended to him a s  such, 
which mas denied by the plaintiff, i t  was error on the part of the trial 
judge to instruct the jury that  the burden was on the plaintiff to show 
by a preponderance of evidence tha t  h e  had sold and delivered the 
goods to the defendant individually. Defendant's answer in such case 
was in the nature of a plea of confession and avoidance, and having 
admitted obtaining the goods, he assumed the burden of proving the 
truth of his plea. Mitchell u. Whitlock, 166. 

4. A complaint setting up separate causes of action against several parties, 
among whom there is  no community of interests, is demurrable on the 
ground of misjoinder of causes of action and of parties. Cromartie v. 
Parker, 198. 
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PLEADINGContinued.  
5. Under the Code, the demand for relief in a complaint is  immaterial, and 

the court will give any judgment justified by the pleadings and proof. 
Qilliam V .  Ins. Co., 369. 

6. An amendment to a complaint, the effect of which is  to confer and not 
merely to show jurisdiction, will not be permitted; hence, where the 
amount sought to be recovered in a n  action brought in  the Superior 
Court was not within its jurisdiction, the plaintiff cannot be allowed 
to amend his complaint by changing the cause of action and increasing 
the amount of the recovery prayed for, so a s  to bring i t  within such 
jurisdiction. Ib .  

7. When to amend a complaint in  a n  action would have the effect of de- 
priving the defendant of the benefit of the plea of the statute of lim- 
itations, which could be used against an original action, the amend- 
ment will not be allowed. Ib .  

8. Where plaintiff sued for the price of "sawed timber," and afterwards 
filed an amended complaint alleging that one M. sold to  defendants a 
"lot of logs," and that  i t  was agreed between plaintiff and M. and the 
defendants that  plaintiff should be paid a certain sum from the sale 
of one-half thereof: Held, that  the cause of action was changed by 
such amended complaint, and the defendants had a right to set up 
in their answer thereto any and all legal defenses, including the 
statute of limitations, just a s  if the action had been commenced a t  the 
date of the amended complaint. Sams v. Price, 392. 

9. Though no counter-claim is pleaded, the court can order a reply to any 
defense set up in the answer, or may allow i t  to be filed as  a matter of 

I defense. James v. R. R., 530. 

POSSESSION : 
1. Actual possession of one tract of land does not give constructive posses- 

sion of a n  adjoining tract separated from the other by distinct lines 
and boundaries. Basnight v. MeeEins, 23. 

2. Where, in  the trial of proceedings to establish boundaries, under the 
provisions of chapter 22, Laws 189.3, the plaintiff claimed a parcel of 
land adjoining a tract of which he had actual possession, but failed to  
show any possession, actual or constructive, of the land in dispute, o r  
to show title out of the State, or to  connect his title with prior owners : 
Held, that  i t  was not error to instruct the jury that,  upon the evidence, 
the jury should find adversely to the plaintiff. Ib .  

POSSESSION AS NOTICE : 
Possession, to constitute notice, must be open, notorious, exclusive and 

existing a t  the time of the purchase by the party to be affected thereby. 
Patterson v. Mills, 258.. 

I POSSESSION O F  BUILDING BURNED : 
1. I n  a n  indictment under sections 985-6 of the Code, directed against set- 

ting Ere to certain kinds of buildings, "whether such buildings shall 
then be in  possession of the offender or in  the possession of any other 
~erson ,"  i t  is  not necessary to allege that  the burned building was "in 
possession of" some person named. S. v. Daniel, 574. 
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POSSESSION UNDER COLOR OF TITLE: 

1. Prior to the Revenue and Machinery Acts of 1887, a sheriff's deed under 
a sale for taxes was (without other evidence) only color of title and 
not effective unless aided by open, notorious and continuous possession 
for the statutory period. Worth v. Simmons, 357. 

2. While the possession of a tenant of a parcel of land within a general 
boundary of land belonging to his lessor is, in  law, the possession of 
the lessor up to the boundaries contained in the latter's deed, it is  dif- 
ferent as  to  the possession of a purchaser of such parcel, since the 
vendee, while deriving title from his vendor, does not hold possession 
under him, and his possession extends no further than the boundaries 
included in his own deed. Ib.  

3. I'ossession by grantee of land is  no evidence of grantor's possession of 
land not included in deed. Ib .  

POWER O F  SALE UNDER MORTGAGE: 
One who makes a deed of trust for the purpose of securing the purchase 

price of a stock of goods, and is allowed to remain in possession to 
conduct the business until default in specific payments, may give a 
valid title to any article included in the trust deed before his default 
and surrender of the goods to the trustee. Merritt v. Kitchin, 148. 

PRACTICE : 
1. When a judgment has been obtained against a county or other municipal 

corporation, i t  is not necessary that  notice as  required in  certain cases 
by section 757 of the Code should be given before bringing a n  action 
for tnandamus to compel the payment of the judgment. Nicholson v.  
Comrs., 27. 

2. This Court is bound to correct errors that  appear on the face of the 
record. on appeal, whether they were excepted to below or not. Appo- 
mattoz Go. v. B%cffaloe, 37. 

3. A court has  no right to enter a final judgment by default on the charge 
of fraud and embezzlement for collecting and appropriating money 
received on collaterals, where the defendant makes no appearance or 
defense, but only a judgment by default and inquiry, if requested by 
the plaintiff. B tewa~t  v. Bryan, 46. 

4. Where a complaint in a n  action set up two causes of action, one for 
indebtedness due on a note, and the other for fraudulent conversion of 
money, and judgment by default was entered. the presumption is that 
the judgment mas rendered on the note, a s  was right, and not on the 
charge of fraud, which the court had no right to do. Ib. 

5. I n  such case the judgment is final on the note, and the cause is not 
retained on the docket for further action. Ib. 

6. When the complaint in an action set up two causes of action, one for 
indebtedness due on a note, and the other for fraud in the embezzle- 
ment of the proceeds of collateral deposited a s  security for the note, 
and in default of appearance and defense, judgment was rendered on 
the note, but not on the charge of fraud, the plaintiff was not entitled 
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to a n  order of arrest under sections 291 and 447 of the Code, as  
amended by chapter 541, Laws 1891, since there is  no action pending 
wherein the allegations of fraud in the complaint, used a s  an affidavit, 
could authorize a warrant of arrest. Ib .  

7. An objection to the jurisdiction can be made a t  any stage of a proceed- 
ing. Carey v. Allegood, 54. 

8. Consent of parties cannot give jurisdiction where it does not attach 
under the Constitution and laws. Ib.  

9. A justice of the peace has no jurisdiction to direct the application, by a 
sheriff, of the proceeds of a n  execution issued by another justice of 
the peace, upon the ground that the latter was null and void. Ib .  

10. Where, in an action for the alleged conversion of money, the complaint 
did not state that  the funds were received by the person charged with 
the conversion a s  trustee or agent, evidence tending to show that  they 
were so received cannot be considered, in  the absence of a n  amend- 
ment, under section 273 of the Code, conforming the complaint to the 
evidence. Parker v. Harden, 57. 

11. When the statute of limitations is pleaded, the burden devolves upon the 
plaintiff to  show that  the cause of action accrued within the time 
limited. Ib .  

12. I n  the consideration of a n  appeal from a judgment of nonsuit, the evi- 
dence must be taken in its strongest light against the defendant, and 
everything i t  tends to prove must be taken as  proved. Baxemore v. 
Mountain, 59. 

13. An appeal from a n  order of the court below, setting aside the verdict of 
one of the several issues and awarding a new trial thereon, is pre- 
mature and will be dismissed. In  such case an exception should have 
been noted, which could have been passed upon on the appeal from the 
final judgment. Benton v. Collins, 66. 

14. One judge has no power to reverse or set aside, in whole or in part,  a 
final order or judgment rendered by another judge. except on notice 
and a showing that  there was on the part of the complainant mistake, 
inadvertence, surprise, or excusable neglect by which he was injured. 
Johmon v. Marcom, 83. 

15. A motion to amend a complaint after answer has been filed will hot be 
allowed a s  a matter of course. Goodwin v. P~rtzl ieer  Co., 91. 

16. The allowance or refusal of a motion to amend the pleadings is  a matter 
within the discretion of the trial judge, and no appeal lies there- 
from. Ib .  

17. Although, under Rule 17, the appellee may move to dismiss an appeal 
for appellant's failure to docket the same within the first two days of 
the call of the docket, a s  required by Rule 5, yet such motion is  too 
late if not made promptly and before the appellant actually dockets 
the appeal within the week, but after the s e c ~ n d  day of the call. 
Smith v. Montague, 92. 

18. The rule requiring the record on appeal to be printed is  complied with 
if the printing has been done when the case is  called for argument. Ib.  
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19. A defect in the form of a n  order cannot be assigned as  error, on appeal, 
unless excepted to on the trial below. Robinson v. Sanzpson, 99. 

20. Where, in an action to recover land, the defendants pleaded as  an estop- 
pel a judgment rendered in a proceeding for the settlement of t h e  
estate of a deceased person under whom all parties claimed, and the 
record shows that some of the heirs and distributees interested in such. 
proceeding had died during the pendency thereof, and that  their heirs 
had not been made parties to the case a t  bar : Held,  that  the case mill 
be remanded by this Court, in order that  all interested persons may 
be made parties and that  the rights and equities of all may be disposed 
of in one final judgment. Pinlayson v. Kirby, 106. 

21. Where the party upon whom the burden of proof rests offers no evidence 
to prove the issue, or none that  the jury ought to find a verdict upon, 
the trial judge should so announce and direct a negative finding; hut 
in  no case, however strong and uncontradictory the evidence is in sup- 
port of this issue, should the court withdraw the issue from the jury 
and direct an aftirmative finding. Bank v. School Committee, 107. 

22. An erroneous judgment is one entered regularly, but contrary to law, 
and cannot be set aside a t  a subsequent term of the court;  while an 
irregular judgment is  one entered contrary to the course and practice 
of the court, and may be set aside on motion, if made after notice, 
within apt time. Banking Co. v. Duke, 110. 

23. A judgment by default on a note for the payment of money only, against 
one who fails to appear and ansn-er the com~luint,  is regular in all 
respects. 171. 

24. Where, in an action against the makers of a joint and several note, the 
complaint alleged no difference in the liability of the makers, except i n  
the prayer for judgment, and a judgment by default was entered 
against two of the defendants who failed to ay,pear and answer: Held, 
that it  was error, a t  a subsequent term and after due notice, to amend 
the judgment, on motion of the defendants. by inserting after thejr 
names the words "as sureties," it  not being the practice of the courts 
to see that  evidence of suretyship is produced and such fact inserted 
in  the judgment in  the absence of the defendants and without any 
averment or request on their part. Ib.  

25. In the trial of an action on a note against the administrator of the 
deceased maker, the cashier of a plaintiff bank, the payee of the note, 
is a party in interest and disqualified under Code. see. 590, from tes- 
tifying as  to conversations with intestate of defendant. Banlcing Go. 
?;. Walker ,  116. 

26. Where an exception is made, for the first time in this Court, that  the 
complaint does not state facts sufficient to conbtitute a cause of action, 
and the defects are  such that  they cannot be cured by additional aver- 
ments, the action will be dismissed; but if the defects, though too 
serious to be cured by a failure to demur, can possibly be cured by 
additional averments, this Court will not dismiss the action, but wilI 
grant a new trial, in order that the plaintiff niay ask leave to amend. 
Ladd v. Ladd, 115. 
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PRACTICE-Continued. 
27. Where, in the court below, a dispute arose a s  to whether there had been 

service of a case on appeal, i t  was proper for the judge to find the 
facts. and having found that  there had not been such service within 
the statutory time, it was proper for him to order the appellant's "case 
on appeal" to be stricken from the files. Hicks v. Westbrook, 131. 

28. A statement of case on appeal, signed by the appellant's counsel, with 
.nothing to show that it was served within the prescribed time, or a t  
all, upon the appellee or his counsel, is a nullity. Ib.  

29. The absence of a case on appeal does not entitle the appellee to have 
appeal dismissed ; but if no error appears on face of the record proper, 
the judgment below will be affirmed. Ib.  

30. Pleadings a re  not required to be printed a s  a part of the record on 
appeal (except when case comes up on demurrer), unless material; 
and if material, this Court will not dismiss the appeal for failure to 
print, but will simply order the additional printing. Barbee v. Ncog- 
gins, 135. 

31. Under chapter 276, Laws 1887, amendatory of section 255 of the Code, 
the judge to whom a cause is sent, by appeal or otherwise, from the 
clerk of a Superior Court, has full jurisdiction to  hear and fully deter- 
mine the cause, or to make orders therein and send i t  back to the clerk, 
to be proceeded with by him. Faison v. WilZ%ums, 152. 

32. Where, in  a n  action to recover possession of land, the defendant failed 
to file answer or the bond required by section 237 of the Code, and did 
not ask leave to answer without giving bond until the time for answer- 
ing had expired, i t  was proper, under section 390 of the Code, to give 
judgment against the defendant for possession of the land, without 
damages. Jones v. Best, 154. 

33. Where a n  appellant fails to have printed a s  a part of the record on 
appeal a n  exhibit which was made, by the judge or by agreement of 
counsel, a part of the case on appeal, the appeal will be dismissed. 
Fleming v. McPhail, 183. 

34. A11 appeal from the judgment of a clerk of the Superior Court refusing 
to leave to issue execution on a judgment may be heard by the resi- 
dent or presiding judge of the district a t  chambers in another county. 
McCaskill v. McKinnon, 192. 

35. The Superior Court has no jurisdiction of a n  original motion to set 
aside a n  execution and order of sale granted by a justice of the peace. 
Haqner v. McCall, 197. 

36. A complaint setting up separate causes of action against several parties, 
among whom there is  no community of interests, is demurrable on the 
ground of misjoinder of causes of action and of parties. Cromartie v. 
Parker, 198. 

37. Where there is  not only a misjoincler of distinct causes of action, but 
also a misjoinder of parties having no community of interests, the 
action cannot be divided, under section 272 of the Code, which permits 
division only when the causes alone a re  distinct. Ib .  

38. When, for any reason, one of the five members of this Court does not sit 
and the Court is  evenly divided on the hearing of a n  appeal, the judg- 
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PRACTICE-Continued. 
ment below will be allowed to stand, not a s  a precedent, but as  the 
decision in the case. Puryear v. Lynch, 255. 

39. I t  cannot be assumed that  a n  assignment of error is a correct statement 
of the facts therein recited, when such facts do not appear in the case 
stated by the trial judge. Patterson v. Mills, 258. 

40. An omission to charge on a particular point is  not error when no special 
instructions was asked thereon. Ib.  

41. Where a judgment by default final was rendered against a defendant 
wlio had employed an attorney, but had neither attended court nor 
given any excuse for his absence, and had g i ~ e n  his attorney no infor- 
mation upon which to interpose a defense : Held, that  his conduct was 
inexcusable negligence, which did not entitle him to have the judgment 
set aside, under section 274 of the Code. Cowles v. Cowles, 272. 

42. The refusal of a motion to set aside a judgment on the ground of sur- 
prise or excusable neglect is a matter of discretion with the judge 
below and cannot be reviewed on appeal unless it should appear that 
such discretion was abused. Ib .  

43. Where, in  a n  action to recover money expeqded by plaintiff mortgagee 
for the  benefit of defendant mortgagor, the verified complaint alleged 
a certain sum to be due from defendant to plaintiff on the implied 
promise to repay, and no answer was filed, i t  was proper to render a 
judgment by default final. (MOXTGOMERY, J., dissents.) Ib .  

44. I f  in such case, on the facts stated in, the complaint, the law did not 
raise a n  implied promise to repay, the judgment would be erroneous 
and not irregular, and another judge a t  a subsequent term would have 
no right to correct or set i t  aside. Ib .  

45. When the petition for a certiorari is  not verified, a s  required by Rule 42, 
and no transcript of the record proper is filed, and no sufficient reason 
is  given for the failure to docket the record and case on appeal, the 
motion will be denied. Critx 9. Rpwger, 283. 

46. The failure of the clerk below to send up the transcript after the case 
on appeal had been filed in his office will not excuse appellant's failure 
to have the transcript or case on appeal filed, where there is no allega- 
tion that  the appellant had tendered the fees for such transcript and 
was otherwise free from laches. Ib .  

47. Where a case was tried below after the commencement of the term of 
this Court, to which the appeal was taken, appellant is not prejudiced 
by a refusal of his motion for a certiorari returnable a t  such term, 
but may docket his appeal a t  the next term. Ib .  

48. When the petition for a certiorari a s  a substitute for a n  appeal has  not 
been verified a s  required by Rule 42, and no transcript of the record 
has been filed and no excuse shown for the failure to file it, the motion 
will be denied. Rothchild v. McNichol, 284. 

49. Though in such case the motion for a certiorari is  denied, the appellant 
may docket the appeal a t  the term of this Court to which i t  was taken 
before a motion is  lodged @r i ts  dismissal, or if the case was tried 
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below since the commencement of the term to which the appeal was 
taken, the appellant may docket the appeal regularly a t  the next 
term. Ib.  

50. Where, in  an action brought in  good faith to quiet plaintiff's title to 
land and to determine the adverse claims of the defendants, a n  inter- 
locutory order was issued restraining the defendants from selling the 
land under a deed of trust, and material issues were raised by the 
pleadings used a s  affidavits, and no facts were found by the judge on 
the hearing of the rule to  show cause, etc., i t  was error not to continue 
the injunction to the trial of the action. Jones 9. Bumton, 285. 

Sf. Although a contract for the purchase of land, relied upon by the defend- 
an t  in his answer, in a n  action to recover land, appears by the plead- 
ings (in which the plaintiff set up the statute of frauds) to be void, 
nevertheless it was error, upon the call of the case for  trial in  the 
court below, to render judgment upon the pleadings ; the defendant in 
such case being entitled to have the case proceed to trial and to have 
the plaintiff to make out and recover upon the strength of his own 
title. and not upon the weakness of the defendant's. Lowe v. Har- 
ris, 287. 

52. Ordinarily, a motion for the appointment of a receiver must be made 
before the resident judge of the district, or one assigned to the district 
or holding the courts thereof by exchange, a t  the option of the mover ; 
but it may be made before any other judge, in which case the order, if 
granted, must be made returnable before one of such judges. Worth 
v. Bank, 343. 

53. Where proper proceedings for the appointment of a receiver a re  begun 
in two different courts, and a different receiver is  appointed i n  each 
case, this Court, in determining the priority of appointment, a s  be- 
tween the receivers, will take notice of fractions of a day. Ib .  

54. The court which first takes cognizance of a controversy is  entitled to 
retain jurisdiction until the end of the litigation, to the exclusion of 
all interference by other courts of concurrent jurisdiction; and hence, 
where permanent receivers were appointed in separate proceedings by 
different courts having equal authority to  appoint, the test of prior 
jurisdiction is  not the first issuing of the summons, nor the first prepa- 
ration and verification of the papers, nor which receiver first took pos- 
session, but which court was first "seized with jurisdiction" by making 
an order upon legal proceedings exhibited before it, a s  by the appoint- 
ment of a temporary receiver. Ib. 

55. Where, in  a n  action, there is a plea in bar, no reference should be or- 
dered until such plea is  determined; hence. Smith v. Qoldsboro, 351. 

56. Where a justice of the peace delayed rendering judgment until after the 
trial, and the defendant (the party cast) hearing of the judgment, 
served a written notice of appeal on the plaintiff, and the justice. on 
demand of defendant and the payment of his fees, made up the case 
and sent the same to the Superior Court, where it was docketed, it was 
error in the judge below to dismiss the appeal, on motion of the plain- 
tiff, upon the ground that  no formal notice of the appeal was  served 
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PRACTICE-Continued. 
upon the justice of the peace and that no notice of appeal was given 
a t  the trial. Osborne v. Furniture Co., 364. 

67. While it  is the general rule that when bad ground has been assigned for 
a n  objection to testimony offered below, a good ground cannot be 
assigned on the hearing of the appeal, yet i t  is subject to the exception 
that  where testimony is offered to prove a fact which is unlawfu? to 
prore by parol, i t  is the duty of the court to exclude it ,  without 
objection. Presnell v. Garrison, 366. 

58. Where plaintiff sued for the price of "sawed timber," and afterwards 
filed an amended complaint, alleginq that one AI.  sold to defendants a 
"lot of logs," 2nd that  it  was agreed bet~Teen plaintiff and &I. and the 
defendants that plaintiff should be paid a certain sum from the sale 
of one-half thereof: Held, that  the cause of action was changed by 
such amended complaint, and the defendants had a right to set up in 
their answer thereto any and all legal defenses. including the statute 
of limitations. just a s  if the action had been commenced a t  the date 
of the amended complaint. Sams v. Price, 392 

59. Blthough the clerk of the Superior Court is  allowed twenty days from 
the filing of the case on appeal in which to send u l ~  the transcript, yet 
he may do so a t  once, without taking the whole twenty days or requir- 
ing his fees to be paid in advance ; and if he does so, the case is regn- 
larly constituted in this Court, and the appellant cannot complain. 
Caldzoell v. Wilson, 423. 

60. Where an action involving title to public office is tried after the beqin- 
ning of a term of the Supreme Court and, on appeal from the judg- 
ment rendered, by observing the statutory regulations, has come to 
such term of the Supreme Court after the call of the district to which 
the cause belongs, the Court can, ilnder Rule 13. set the case down for 
argument, though i t  is not entitled to be heard a s  of right. Ib. 

61. This Court has  no power to set aside or to pass upon the regularity of a 
writ of superscdeas issued by the Supreme Court of the rn i ted  States. 
Caldwell v. Wilson, 480. 

62. In  an action in the nature of quo zoarranto to try the title of an office 
to which the relator had been api~ointed and had qualified, the judg- 
ment of this Court in his favor, immediately upon i ts  being filed, and 
ex proprio vigore, placed the relator in possession of the office. with 
the right to exercise its duties and draw the salary attached thereto 
from the time of his appointment, and no process of this Court Was 
necessary for that purpose. Ib. 

63. In  such case the judgment of this Court. having taken effect immedi- 
ately, is not superseded by a writ of error from the United States 
Supreme Court, whether regular or irregular. I b .  

64. Though an execution issued from this Court was unnecessary to give 
effect to such judgment by placiug the relator in  possession of the 
office, it will not be recalled on motion of the defendant. Ib. 

65. Inasmuch a s  the granting or refusing in this Court a new trial for 
newly discovered evidence is a matter of discretion resting upon the 
peculiar circumstances of each case, and not a matter of lam, so a s  to 
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establish a precedent for future guidance, the Court will not discuss 
the facts, but simply grant or refuse the motion. Hemdon v. R. R., 
498. 

66. Where a motion in this Court for a new trial for newly discovered tes- 
timony is  contemplated, notice of such motion, with a copy of the 
affidavit relied upon, should be served upon the opposite party a t  least 
ten days before the beginning of the call of the district to which the 
cause belongs. i b .  

67. Inasmuch as  heretofore there has been no precedent requiring ten days' 
notice of a motion for a new trial because of new11 discovered testi- 
mony, and the appellee having had time to file counter-affidavits, and 
having done so, the motion will not be denied for failure to serve such 
notice. i b .  

68. When a new trial is granted, on motion in this Court, for newly dis- 
covered evidence, the costs in  this Court will fall on the party making 
the motion, unless in exceptional cases and for special reasons. Ib. 

69. An indorsement by counsel, who accepted service of case on appeal, add- 
ing the date and stating that  he did not waive the objection that  the 
case was served too late, was competent and properly certified by the 
clerk as  a part of the proceedings in the case. Barrus u. R. R., 504. 

70. The settlement of a case on appeal by the judge does not cure the fail- 
ure to serve the case within the time fixed by law. Ib. 

71. The absence of a legally settled case on appeal does not entitle the 
appellee to ha1.e the appeal dismissed, but where no error appears on 
the face of the record proper, judgment must be affirmed. Ib. 

72. Exceptions taken on a trial should not only be numbered (Rule 27) and 
noted on the margin of the record (Rule 21) ,  but such numbering and 
marginal references should be printed, a s  they are  necessarily a part 
of the case on appeal. Lucas v. R. R., 5N. 

73. A11 error a s  to the venue is uot nov. as  formerly, a defect affecting 
jurisdiction, but only ground for a motion to remove which is waived 
unless the motion is made "in writing" and "before the time of answer- 
ing expires." ib . .  

74. The fact that  a complaint for injuries to real estate fails to expressly 
allege in what county the land lies is  immaterial where the complaint 
sets up a s  a cause of action a breach of a n  agreement contained in a 
former judgment between the same parties, which is appropriately 
referred to in  the complaint and set out in the answer, and which 
shows the proper county. Ib.  

75. Though no counter-claim is pleaded, the court can order a reply to be 
filed to any defense set up  in the answer, or may allow i t  to be filed 
a s  a matter of discretion. James v. R. R., 530. 

76. A11 exception to issues submitted or for failure to submit issues tendered 
cannot be sustained where those submitted properly arose upon the 
pleadings. Ib.  

77. An exception to the refusal of a prayer to instruct that  there is no evi- 
dence will not be considered in this Court, where the case on appeal 
does not set out in the evidence itself or contain a statement that  
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there was no evidence, the presumption being that  the trial judge 
charged the jury correctly upon the evidence adduced on the trial. Ib. 

78. dppeals in criminal cases a re  regulated by the same rules a s  govern 
those in  civil cases, and must be begun and perfected according to the 
requirements of law on that subject. 8. v. Cameron, 572. 

79. The statement of case on appeal in a criminal case must be submitted to 
the State's solicitor for the district where the case is tried, for accept- 
ance or rejection. Ib. 

80. Counsel for private prosecutor who' aids the solicitor in  the trial of a 
criminal case has no authority to accept a statement of case on ap- 
peal. Ib. 

81. Where the State's solicitor is not present a t  the trial of a criminal 
prosecution, the case on appeal may be served on the attorney who 
represents him officially, with the sanction and approval of the court, 
and in such case the appointment of such representative must be made 
a matter of record and appear in the transcript of the record on 
appeal. Ib. 

82. This Court renders judgment upon an inspection of the whole record, 
and must therefore be satisfied of the sufficiency of such record. Sec- 
tion 957 of the Code.) S. u. Da?zieZ, 574. 

83. The attention of clerks of the Superior Court is  called to the necessity 
of observing the legal requirements in respect to making up transcripts 
of record on appeal in criminal cases, so as  to show the organization 
of the court, that i t  was held a t  the time and place specified by law, 
that a grand jury was drawn, sworn and charged and presented the 
indictment set forth in the transcript. I h .  

84. A "broadside" or general exception to the refusal bf the trial judge "to 
give the instructious a s  asked, and for instructions given," will not be 
considered in this Court. 8. u. Webstcr, 586. 

85. The omission, in  affidavit to appeal in forma pauperis, of the averment 
that i t  is made in good faith, is a fatal defect, and for  such defect the 
appeal will be dismissed, as  a matter of right and not of discretion. 
S. u. Bramble, 603. 

86. Exceptions to the sufficiency of evidence to support a verdict must be 
taken before verdict. S .  u. Furr, 606. 

87. A judgment can be arrested in criminal cases only when the defect com- 
plained of appears upon the record proper. Ib. 

PRESUMPTION : 
1. Evidence that  land sold for taxes had never keen listed or assessed 

rebuts the presumption raised by section 72 of the act of 1889, that  a 
sheriff's deed shows a proper listing and assessment. Peebles v. Tny- 
lor, 38. 

2. I n  the absence of proof a s  to the date of the conversion of property, t h e  
presumption is that i t  was a s  of the date of taking the property into 
possession. Parker u. Harde~z, 57. 

PRESUMPTION O F  FRAUD, 51. 
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PRIOR OFFEYSE, EVIDENCE OF, 623. 

PRIORITY IN APPOINTMENT OF RECEIVER, 343. 

PRISON-HOUSE, CONDITION OF, 301. 

PRIVY BXAMINATIOK OF MARRIED WOMAK : 
1. In  the trial of a n  issue as  to whether a married woman had been privily 

examined, separate and apart  from her husband, touching her free and 
voluntary consent to the execution of a mortgage signed by her, her 
own testimony that she did not declare such consent to the examining 
officer, but objected to signing the instrument, and signed it only after 
her husband told her to do so, and testimony of the exainining officer 
that he did not explain the paper or the nature and purpose of the 
privy examination, or question her as  to her free consent, and other 
testimony showing that  the husband was in sight and hearing of his 
wife and the officer during the pretended examination, constituted evi- 
dence proper to be submitted to the jury upon the issue. NcCaskilZ v. 
McEinnon, 214. 

2. Where, in the trial of a n  issue, whether a married woman voluntarily 
executed a mortgage and was privily examined, separate and apart 
f+om her husband, touching her voluntary execution thereof, i t  ap- 
peared that  the examining officer, purporting to have taken her 
acknowledgment, represented her a s  stating that  she signed the same 
freely and voluntarily, and the evidence was all directed to what she 
said a t  the time of the examination, i t  was not error to instruct the 
jury that  if she, upon her examination, did not state to the officer that  
she signed the mortgage freely and voluntarily, the jury should answer 
the issue in  the negative. Ib.  

3. I t  is the duty of a n  officer, when taking the privy examination of a mar- 
ried woman a s  to her voluntary execution of an instrurqent, to explain 
the same to her and see that  the provisions of the statute a re  strictly 
complied with;  otherwise, such examination is invalid. Ib. 

PROCESS, 287. 

PROCESS, VOID : 
1. A town or city constable cannot execute process outside of his town or 

city unless such process is directed to him in the name of the office he 
holds-that is, a s  constable of his town or city. Appomattom CO, a. 
Buffalo, 37. 

2. A constable is  not liable on his official bond for the release of a prisoner 
arrested by him on void process. Ib.  

PROSECUTOR, CHARACTER OF, 579. 

PROXIMATE CAUSE : 
1. On the trial of a n  action against a city for damages for the death, in its 

prison, of a person who had been lawfully arrested and imprisoned for 
intoxication until h e  should become sober enough to stand trial or get 
bail, i t  was not error to instruct the jury that  if they should find from 
the evidence that  the deceased had heart or kidney disease or other 
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PROXIMATE CAUSE-Contilzued. 
maladr, and that  such disease alone, or such disease and excessive 
drinking of intoxicants combined, proximately caused the death, then 
they should find that such death was not occasioned by the neglect of 
the city to provide a suitable prison for the health and comfort of 
prisoners. Goleg v. Statesville, 301. 

2. I n  the trial of an action for damages for a n  injury resulting from the 
alleged negligence of defendant, i t  was not error to instruct the jury, 
a s  to the proximate cause of the injury, that  "the first requisite of a 
proximate cause is the doing or omitting to do an act which a man of 
ordinary prudence could foresee might naturally or probably produce 
the injury complained of, and the second reql~isite is that such act or 
omission did actually cause the injury." Ib.  

PUBLIC ROADS, FAILURE TO WORK ON: 
1. The judgment of a board of commissioners ordering the laying out of a 

public road is final until reversed, is  binding upon all citizens of a 
county, and cannot be collaterally attacked. 8. u. Joyce, 610. 

2. Where a board of commissioners ordered the construction of a public 
road, laid i t  out. appointed a n  overseer and assigned him hands to con- 
struct the road: Held, that  such order constituted in the eye of the 
law a public road, and the hands assigned were bound as  for duty on 
any other road, and were liable to indictment under the Code, see. 
2020, if they refused to comply with the order. Ib.  

PURCHASERS OF STATE, COUNTY, OR AlUNICIPAL BOND: 
It is  incumbent upon the purchasers of State, county, and municipal bonds 

to ascertain whether the authority to issue them has been granted 
according to the requirements of the Constitution. Comrs. v. Snuggs, 
394. , 

PUSISHNENT, CRUEL AND UNUSUAL, WHAT I S  NOT: 
A wntence to two years' imprisonment and working on the roads is  not 

"cruel and unusual" nunishment for an unjustifiable and outrageous 
assault, combined with robbery. 8 .  u. ~ p p l e ,  584. 

PURCHASING MILL LOGS WITHOUT MEASUREMENT, 538, 541. 

QUALIFICATION OF EXECUTOR, EFFECT OF, 328. 

QUALIFICATIONS FOR OFFICE : 
A statute creating a railroad commission, which prescribed that the com- 

missioners shall not be or become interested in anx railroad, etc.. is 
not unconstitutional, because the qualifications required are  in addi- 
tion to those prescribed by the Constitutjon. Caldwell v. Wilson, 425. 

QUO WARRANTO, 425: 
1. The complaint in an action in the nature of quo warranto against sev- 

eral members of a board of county commissioners, alleging that  the 
defendants held their offices by different tenures, from different sources 
and had forfeited them by different acts, is demurrable on the ground 
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QUO WARRANTO-Continued. 
of a misjoinder of distinct causes of action, the action being directed, 
not a t  the nower or authority of the board to act a s  such, but a t  the 
separate right of each individual defendant to remain a member of 
the board. Cromartie v. Parker, 198. 

2. Where, before the trial of an action, a relator obtained the consent of 
the Attorney General to prosecute the same in his name, and properly 
indemnified the State against the cost and expense of the action, i t  is  
immaterial that  such consent was not applied for and obtained before 
the issuance of the summons. Xhemonhouse v. Withers, 376. 

3. I t  is not necessary that one who claims a n  office shall make a demand 
upon the occupant for its surrender before bringing his action to re- 
cover it, especially when the incumbent claims the right to the office 
and its emoluments. Ib .  

4. In  an action in the nature of quo wnrmnto to try the title of an office to 
the relator had been appointed and had qualified, the judgment 

of this Court in his favor. immediately upon its being filed, and ex 
propl-io vigo~e, placed the relator in  possession of the office, with the 
right to exercise its duties and draw the salary attached thereto from 
the time of his appointment, and no process of this Court was neces- 
sary for that  purpose. Caldzoell v. Wilson, 480. 

5. I n  such case the judgnlcnt of this Court, having taken effect immedi- 
ately, is not superseded by a writ of error from the United State3 
Supreme Court, whether regular or irregular. Ib .  

6. Though an execution issued from this Court was unnecessary to give 
effect to such judgment by placing the relator in possession of the 
office, i t  will not be recalled on motion of the defendant. 171. 

RAILROADS. (See, also, "Common Carriers," "Corporatioas," and "Railroad 
Corporations") : 

1. The conductor of a side-tracked train, whose duty i t  is to close the 
switch and give the "all right" signal for the clear passage of another 
train on the main line, is the fellow-servant and not the rice-principal 
of the locomotive engineer of the latter train, both being emp!orees of 
the same company. Pleasccnts v. R. R., 492. 

2. The fact that a switch was negligently left open, wherebr an accident 
was caused to a passing train. is  not evidence of a defect in the road- 
bed for failure to keep which in safe condition a person t h e r e b ~  in- 
jured can recover damages from the company. I b .  

3. Where, in the trial of an action for damages for an injury resulting 
from the negligence of a railroad company, i t  appeared that a con- 
ductor of a freight train had been employed a s  such only three or four 
weeks, and that  he negligently left open a switch to a side-track on 
which a section of his train was standing, and gave the "all right" 
signal to a passing train on the main track, in consequence of which a 
collision occurred: Held, that  such presumption of negligence in the 
employnlent of an incompetent servant v a s  raised against the com- 
pany by such facts as  to warrant the submission of an issue a s  to 
such negligence. I b .  
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4. Where the rules of a railroad company required the employees of a side- 
tracked train to close the switch after getting upon the side-track, and 
upon the approach of a train on the main track, to  give the "go ahead" 
or  "all right" signal, and also forbade a trair? passing on the main 
track to go ahead until the requisite signal was given: Held,  in the 
trial of an action for damages for an injury resulting from the negli- 
gence of defendant's servant in giving the "go ahead" signal when the 
switch was open, that  i t  was error to charge that,  "it being admitted 
that  the switch was capable of bearing a signal light which would 
have showed red where the track was unsafe, i t  was the duty of the 
company to use such signal light upon the switch." Ib.  

5. I t  is  not error to  charge that plaintiff cannot recover unless a locomo- 
tive engineer blew a whistle negligently, wantonly, or maliciously, for 
the purpose of frightening plaintiff's horses, inasmuch a s  the word 
"negligently" is used in such a connection as  to clearly import such a 
degree of negligence a s  would be nearly akin to wantonness or malice. 
Everet t  v. Receivers. 519. 

RAILROAD COMMISSIONERS : 
1. The office of railroad commissioner, established by chapter 320, Laws 

1891, exists,solely under the Constitution and laws of this State, and 
was created to administer the Railroad Commission Act, and having 
no recognition in the laws of the United States, and being concerned 
solely in domestic affairs and trade, does not interfere with interstate 
commerce. Calduiell v. Wilson, 425. 

2. Where a railroad comnlissioner; holding office under a statute which 
makes i t  the duty of the Governor of the State to suspend him until 
the nest  meeting of the General Assembly in case he becomes subject 
to the disqualifications prescribed in the statute, is cited by the Gov- 
ernor in writing to appear and answer certain charges recited in the 
notice a s  to his disqualification, and in response thereto, appears or 
files an answer, such notice is in effect a citation, and such appear- 
ance in person or by answer filed gives complete jurisdiction to the 
Governor, and the consequent action of the Governor in suspending 
such commissioner from office, followed by a notification of the sus- 
pension and of an appointment of his successor, is "due process of 
law." Ib .  

3. I t  is competent for the Legislature, in creating a n  office, other than 
purely judicial, to reserve to itself the right to remove! or to the Gov- 
ernor the right to suspend, the incumbent of the office. Ib .  

4. The provision of the Railroad Commission Act (chapter 320, Laws 
1891), empowering the Governor, in certain contingencies, to suspend 
a commissioner whose office is created by the act, does not interfere 
with any vested right, but "prescribes" a rule of property in the office 
and modifies the extent of interest and tenure therein "prospectively," 
and one taking the office holds i t  subject to and is bound by all the 
provisions of the act. Ib .  

5. The Railroad Commission, established by chapter 320, Laws 1891, is 
purely of legislative origin and is an admi~zis t ra t ive  and not a judicial 
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RAILROAD COMMISSIONERS-Conti?tzced. 
court; and though by subsequent statute the commission was made a 
court of record, the object and effect of such amending statute was 
simply to give authenticity to its records and proceedings, and added 
nothing to its duties and powers. Ib.  

6. A statute creating a railroad commission, which prescribed that  the 
conimissioners shall not be or become interested in any wise in any 
railroad, etc., is  not unconstitutional, because the qualifications re- 
quired a re  in addition to those prescribed by the Constitution, such 
provisions being intended not to restrict the rights of the individual, 
but to secure the faithful and efficient performance of public duties. Ib.  

RAILROAD CORPORATION : 
1. The sale of the Western Korth Carolina Railroad under a second mort- 

gage, and a conveyance thereunder, subject to the first mortgage upon 
its franchise and corporate property, did not extinguish the corporate 
existence of the company nor release i t  from liability to the public for 
the manner in which i t  is operated. James  u. R. R., 523. 

2. The sale and conveyance of the property and franchise of the Western 
North Carolina Railroad Company, made by a special master, to the 
Southern Raslway Company, a foreign corporation, under a decree of 
foreclosure of a second mortgage, subject to an existing first mort- 
gage, did not, ipso facto,  under seztions 697 and 698 of the Code, make 
the purchaser a domestic corporation, nor did such sale and purchase 
make the Western North Carolina Railroad an integral part of the 
Soufhern Railway corporation. Ih.  

3. In  order that the sale of the franchise and property of a corporati011 
under mortgage shall have the effect of a dissolution of such corpora- 
tion, as  provided in section 697 of the Code, another corporation must 
be provided, a s  contemplated in section 1936 of the Code, to take its 
place and assume and discharge the obligations to the public growing 
out of the grant  of the franchise, and until that is done, the old cor- 
poration continues to exist, and when i t  is  done, the new corporation 
will be a domestic corporation. Ib. 

4. I t  mas neither the purpose nor effect of sections 697 and 698 of the Code 
to create a foreign corporation in this Stale. Ib.  

RAPE, ASSAULT WITH IKTEKT : 
On the trial of a n  indictment for assault with intent to commit rape, i t  

was not error to charge that "If the jury a re  satisfied beyond a rea- 
sonable doubt that  the defendant laid hands upon the prosecutrix vio- 
lently and against her will, for the purpose of having sexual inter- 
course with her, and that  a t  the time he so laid hands upon her he 
intended to accomplish his purpose a t  all hazards, in  defiance of and 
notwithstanding any resistance she might make, then the defendant 
was guilty of an assault with intent to commit rape, although he may 
have subsequently abandoned his purpose." S .  v. Wil l iams,  628. 

REALLOTMEKT O F  HOMESTEAD : 
Where, upon exception to a homestead allotment, the value of the property 

in question was fixed by a jury, and an order was made by the judge 
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REALLOTMENT OF HOMESTEAD-Contivued. 
for a reallotment in accordance with the jury's valuation : Held, that 
upon plaintiff's exception to the commissioners' report of the second 
allotment, which was not in  accordance with the jury's valuation, it 
was proper to sustain the exception and to order a new allotment, and 
in such case evidence as  to the considerations which influenced the 
jury in making its valuation was not admissible. Bhoaf v. Frost, 256. 

REASONABLE TIME : 
The "reasonable time" for beginning an action on a cause, the statutory 

limitation of which has been shortened by the Legislature, is held t o  
be "the balance of the time unexpired according to the law a s  i t  stood 
when the amending act is  passed, provided i t  shall never exceed the  
time allowed by the new statute. Culbreth u. Downing, 205. 

ItECEIVER, APPOINTMENT OF : 
1. Ordinarily, a motion for the  appointment of a receiver must be nlade 

before the resident judge of a district, or one assigned to the district 
or holding the courts thereof by exchange, a t  the option of the mover ; 
but i t  may be made before any other judge, in mhich case the order, i f  
granted, must be made returnable before one of such judges. Worth 
v. Bank, 343. 

2 Laws 1891, ch. 155, and Laws 1893, ch. 478, do not give to the State 
Treasurer the exclusive right to institute proceedings for a receiver, 
so a s  to take away the right of m y  creditor, by a gen&al creditors' 
bill, to begin an action for that purpose in the Superior Court of the 
coulsty wl~ere the bank is situated. I b .  

3. Where proper proceedings for the appointment of a receirer are  begun 
in two different courts, and a different receiver is appointed in  each 
case, this Court, in determining the priority of appointment as  between 
the receivers, mill take notice of fractions of a clay. 171. 

4. The court which first takes cogliizance of a controveriy is  entitled t o  
retain jurisdiction until the end of the litigation, to the exclusion of 
all interference by other courts of concurrent jurisdiction; and hence, 
where permanent receivers were appointed in separate proceedings by 
different courts having equal authority to appoint, the test of prior 
jurisdiction is not the first issuing of the summons, nor the first prepa- 
ration and verification of the papers, nor nhich receiver first took pos- 
session, but which court was first "seized of jurisdiction" by making 
an order ul~on legal proceedings exhibited before it, a s  by the appoint- 
ment of a temporary receiver. Ib. 

RECITALS IN DEED O F  CORPORATION: 

A recital in a deed of corporation, properly executed, that i t  executed 
jn pursuance of an order of the board of director?, dispenses with the 
uecessity of proving such action of the hoard otherwise than by the 
deed itself. Cnldzoell v. Xfg. Co., 339. 

RECORD, BMEXDlIENT OF, 637. 
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I 
RECORD OX APPEAL:  

The rule requiring the record on appeal to be printed is complied with if 
the printing has been done when the case is called for argument. 
S m i t h  v. J fo f i tague ,  92. 

RECORDS, DESTROYED : 
Where the book of records of a board of township trustees is shown to 

have been destroyed by fire, the making of an order discontinuing a 
certain road can he prored by one of the trustees. S .  v. Durham,  546. 

R E F E R E N C E  : 
Where, in  an action. there is a plea i11 bar, no reference should be ordered 

until such plea is determined. Sflnith v. Goldsboro, 350. 

REGISTRATIOS : 
Registration of a mortgage is notice of mortgagor's default and mort- 

sagee's right of entry. Ford u. Green, 70. 

R E L A T I O M ,  S E A R .  TRASSACTIOSS BETWEEK : 
While transactions ktn-een near relatives. 110 one else being present, a re  

suspicious, and the testimony of one of the parties thereto should be 
carefully scrutinized. yet if the testimony be of snch a nature a s  to 
convince the jury of its truth, it  is entitled to a s  much weight as  that  
of any other witness. Xurtiib v. Bziflccloe, 34. 

REhIOTdL O F  TRIAL T O  AKOTHER COUKTY FROM COUXTY OR R I G H T  
VENUE : 

Sections 196 and 197 of the Code forbid a removal of a cause from the 
county of the right x7enue to another, unless the trial judge shall be 
"satisfied" that justice demands i t ;  and the granting or refusal of such 
motion, however strong the amdavits in support of or against the 
motion mag be, and whether there he counter-affidavits or not, is not 
rerievTable. S .  v.  Smarr ,  669. 

R E P E A L  O F  STATUTE, 157. 

REQGEST XOT T O  SUE. E F F E C T  OF, 244. 

REVISION O F  JURY LIST,  669. 

REVOCATIOS. O F  GUARANTY : 
A surety for the faithful performance of duty by an agent, in a n  obliga- 

tion of the form called a "continuing guaranty" has the right to with- 
draw from such obligation by giuing notice to the principal, and is not 
liable for any defaults of the agent in matters entrusted to him after 
the service of such notice. J f f g .  Co. 1;. Draughan, 88. 

R U L E  IR' SHELLEY'S CASE, 326. 
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"SALE AND DELIVERY OF LIQUOR IN PROHIBITED TERRITORY, 6 :  
Where G., a resident of this State, living and doing business in  a territory 

within which the sale of intoxicating liquors was prohibited, received 
a t  his home an order from a party living in another State for a cer- 
tain quantity of whiskey a t  an agreed price, and in pursuance of such 
order delivered the whiskey a t  a railroad station (also within the 
prohibited territory) for shipment to the purchaser a t  his home in 
another State: Held, that the transaction was a sale of liquor within 
the prohibited territory, and the question of interstate commerce does 
not affect the guilt or innocence of G. S. v .  Groves, 632. 

SALE OF IMPOUKDED CATTLE : 

1. Where a town. ordinance made i t  the duty of the town constable to 
impound all cattle running a t  large within the town limits, and 
authorized the sale of such cattle for the cost of taking, impounding 
and Beeping the same, and the general law prohibited the authorities 
from charging any poundage or penalty in cases where the impounded 
cattle belonged to nonresidents: Held, that  a sale of a n  impounded 
cow, belonging to a nonresident, for the cost of feeding her while 
impounded, was authorized, and conferred a good title on the pur- 
chaser, since the cost of feeding is  not embraced in the words "pound- 
age or penalty." Aydlett  u. Elizabeth City,  4. 

2. Where the purchaser, in such case, surrendered the cow to the true 
owner, he cannot recover from the town authorities the amount which 
he bid and paid for the cow a t  the sale. Ib .  

'SALE OF LAND OF DECEDENT, INVALID PROCEEDING FOR: 
Where a n  administrator, in making a report of the sale of personalty, 

stated that  the proceeds were insufficient to pay the debts ; that  intes- 
ta te  died seized of certain land in which the widow claimed a dower, 
and that  she and the heirs desired to have the land outside of the 
dower sold to pay debts, but no summons was issued or served on the 
heirs, making them parties, and no order of sale was made: Held, 
that  while the allegations contained in such report might have sufficed 
a s  a n  informal complaint, if proper parties had been made and an 
order of sale followed, yet in the absence of such parties and order, 
the allegations were not sufficient to sustain a sale of the land by the 
administrator. Xch7eill v. Puller, 209. 

BALE OF LAND FOR TAXES : 
1. The only authority given to a sheriff or tax collector to enforce the lien 

on land for taxes is  the tax list, with the order of the clerk to the 
sheriff to collect, endorsed thereon. The tax collector can sell or dis- 
train for taxes due only in cases where the property actually appears 
on the tax  lists and has been duly assessed. Peebles v. Taylor,  38. 

2. Where real estate was not listed for taxation, a n  order given the tax 
collector by the county commissioners to list i t  and collect the same 
amounts a s  in former years, invested him with no authority under the 
act to proceed to a sale, nor was he empowered to collect by sale or 
compulsion b~ a n  order of the board of commissioners allowing a party 
without title to list the land. Ib. 
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S A L E  OF L A N D  F O R  TAXES-Continued.  

3. Evidence that  land sold for taxes had never been listed or assessed 
rebuts the presumption raised by section 72 of the act of 1889 that  a 
sheriff's deed shows a proper listing and assessment. Ib .  

S A L E  U N D E R  MORTGAGE,  V O I D ,  W H E N :  

A mortgagor being regarded a s  in the power of the mortgagee, the courts 
require that  the sale of personalty nnder a mortgage, like sales nnder 
execution, shall be made with such reasonable care as  to produce the 

I best results; hence a sale by a mortgagee of a stock of merchandise, 

I 
not in plain view, but more than a hundred yards from the place of 
sale. and in a lump, was invalid. Barbee v. Bcoggins, 135. 

I 

i SALE OF RAILROAD U N D E R  SECOND MORTGAGE, 523. 

S A L E  U N D E R  T R U S T  D E E D  : 
1. A cestui que trust may buy a t  the trust sale for his benefit. Xo?zroe v. 

Puchtler,  101. 

2. A sale of land made by a trustee fairly and according to the provisions 
of the deed mill not be set aside for mere inadequacy of price, unless 
such inadequacy is so great as  to cause all acquainted with the value 
of the land to say a t  once, "The purchaser got the land for nothing." 
Ib.  

3. J17here a purchaser of land a t  a sale under a deed of trust procured the 
auctioneer to bid i t  off for him wthouf: the knowledge of the trustee, 
the sale is not void, but voidable only, and can be set aside only when 
the party seeking the rescission is  able to place the purchaser i n  statu 
quo and offers to do so. Russell v. Roberts. 322. 

4. Where land was sold under the powers contained in a deed of trust and 
brought a fair  price, and the money was applied to the payment of the 
debt secured by the trust deed, the heirs of the trustor have no equity 
to have the sale set aside for a mere irregularity after the lapse of 
many years, when i t  would be inlpossible to place the parties i n  stwtu 
quo. Ib.  

S A N I T Y  OF T E S T A T O R ,  336. 

S C I R E  FACIAS  : 
I t  is not necessary to issue scire faeic~s,  returnable to the nest  term of a 

court after the judgment nis i  is taken on an appearance bond. 8 .  v. 
Jenkins,  637. 

SEDUCTION,  T R I A L  F O R  : 
I t  is competent for the State, in the trial of a n  indictment for seduction, 

to show that there was sexual intercourse between tlie'parties sub- 
sequent to the first alleged act. S. v. RoberLso?z, 551. 

S E L F - D E F E N S E  : 
1. Where, in  the trial of an indictment for murder, there is  ail entire 

absence even of a scintilla of evidence of self-defense, it is  not error 
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to instruct the jury that  there was no evidence tending to show that  
the killing was done in self-defense. S. v. Byrd ,  6%. 

2. Where, in the trial of a n  indictment for murder. the willful killing has 
been admitted or proved beyond a reasonable doubt, the burden rests 
upon the prisoner of showing such facts as  he relies upon in mitiga- 
tion or escuse, and for such purpose he has the equal benefit of all the 
evidence in the case, whether introduced by himself or by the State; 
but though such mitigating facts be shon-n as  will reduce the crime 
to manslaughter, the burden is  still upon him to show such further 
facts as  will excuse the homicide before he can be entitled to a n  
acquittal. Ib .  

3. In  the trial of one charged with murder, facts offered by the accused in 
mitigation or excuse need not be proved beyond a reasonable doubt, 
but only to the satisfaction of the jury. I b .  

4. Where, in the trial of one charged with murder, the willful liilling is 
admitted or prored, and there is no evidence of self-defense, testimon~- 
a s  to the violent and dangerous character of the deceased and of his 
threats against the accused is not admissible. I b .  

5. 011 the trial of one charged with murder, evidence of threats by the 
deceased against the accused, and of the violent character of the 
deceased, is not admissible to show self-defense, unless such character 
was known and such threats conimunicated to the accused, except in 
cases where the evidence of the killing is entirely circumstantial. Ib .  

SENTENCE OF CONVICTED CRIMINAL : 
I t  is  not proper for the trial judge, in sentencing a person conricted of a11 

offense to recite in the judgment xs a reason for the sererity of the 
sentence the many offenses of which the defellclant has been ~trer i -  
ously convicted. S. c. Wilson,  650. 

SENTENCE O F  PRISONER, UNAUTHORIZED, 620. 

SEPARATE ESTATE O F  MARRIED TTTOXAS, 69, 214. 

SERVANT, NEGLIGEKT EMP1,OPilIEST OF INCOMPETEXT : 
Where, in the trial of a n  action for damages for an injury resulting from 

the negligence of a railroad company, it  appeared that a conductor of 
a freight train had been employed as  such only three or four weeks. 
and that he negligently left open a switch to a side-track on which a 
section of his train was standing, and gave the "all right" signal to a 
passing train on the main track, in consequence of which a collision 
occurred : Held. that  such presunlption of negligence in the employ- 
ment of an incompetent servant raised against the company by 
such facts a s  to warrant the submission of an issue as  to  such negli- 
gence. Pleasants v. R. R.+ 492. 

SERVICE OF PROCESS : 
Where a town charter provides for the appointment of a chief of police, o r  

marshal, and authorizes him to execute all process directed to him by 
the mayor or others, and declares that  in the execution of such process 
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SERVICE OF PROCESS-Continued. 
he shall have the same power, etc., which sheriffs and constables have, 
the service by snch officer of a summons directed to "the sheriff of 
IT. County. or town constable of W. town," is  valid. (Davis 2;. San- 
derlin, 119 K. C., 84, distinguished.) Lozce v. Harris,  287. 

SETTLEMENT OT PAUPER, 295. 

SHERIFF'S DEED FOR LAND SOLD FOR TAXES, 38. 

SOLICITOR FOR THE STATE, 650: 
1. The statement of case on appeal in a criminal case must he submitted 

to the State's solicitor for the district where the case is tried. for 
acceptance or objection. S. v. Cameron, 372. 

2. Counsel for a private prosecutor who aids the solicitor in the trial of a 
criminal case has no authority to accept a statement of case on 
appeal. Ih. 

3. Where the State's solicitor is not present a t  the trial of a criminal 
prosecution, the case on appeal may be served on the attorney who 
represents him officially, with the sanction and approval of the court: 
and in snch case the appointment of such representative must be made 
a matter of record and appear in the transcript of the record on 
appeal. Ib .  

SPECIAL PRIVILEGES, 643. 

SPECIAL PROCEEDINGS : 
1. Under chapter 276, Laws 1887, amendatory of section 255 of the Code, 

the judge to whom a cause is sent. by appeal or otherwise, from the 
clerk of a Superior Court, has full jurisdiction to hear and fully deter- 
mine the cause, or to make orders therein and send i t  hack to the 
clerk, to be proceeded with by him. Fnison v. TVilliams. 152. 

2. Wheli three of four ~)lilintiffs in a proceedinu fol partition rnoretl, upon 
a petition filed in the cause before the clerk, to set aside the report of 
the commissioners on the ground of newly discovered testimony and 
to amend the complaint by inserting an allegation averring sole seizin 
in themselres and that the fourth party plaintiff was not entitled to 
any interest in the premises, and the clerk refused the motion and 
sent the cause, on ai~geal, to the judge: Herd, that  the judge had 
power in his discretion to set aside the judgment for newly discovered 
testimony and to permit the amendment asked for. I n  such case, 
when the proceedings are remanded, the appellant will have an opp6r- 
tunity to answer the amended complaint an4 to present issues of fact 
arising thereon. Ib .  

SPECIAL VENIRE, 669. 

SPECIFIC PERFORMANCE : 
Where a contract relating to land is  not objectionable, legally, i t  is a s  

much a matter of course for a court of equity to decree specific per- 
formance a s  i t  is  for a court of law to g i ~ e  damages for breach of 
such contract. Stamper v. Stamper, 351. 
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SPY, TESTIMONY OF, 578. 

STASDING TIMBER : 
The term "mill logs" or "saw logs" does not include "standing timber," in  

the meaning of section 1, chapter 173, Laws 1895, which makes it 
unlawful to sell or purchase mill logs in quantities of 1,000 feet, o r  
more, without inspection and measurement by a sworn inspector. 
S. v. Addington, 538. 

STA4TUTE CHBNGING REMEDY : 
The Legislature may change the remedy and the statute of limitations 

which applies to the remedy, by extending or shortening the time for 
beginning an action; provided, in the latter case, a reasonable time is  
giren for the commencement of the action before the statute works a 
bar. Culbreth v. Downing, 205. 

STATUTE, CONSTITUTIONALITY OF : 
1. Under section 14 of Article V I I  of the Constitution, providing that  the 

General Assembly shall have full power by statute to modify, change, 
or abrogate any and all of the provisions of that  article (except sec- 
tions 7, 9, and 13) and substitute others in their stead, all charters, 
ordinances and provisions relating to municipal corporations a re  en- 
trusted to the discretion of the Legislature. Harr is  u. Wright, 172. 

2. Chaper 150, Laws 1897, amending the charter of the city of Wilming- 
ton and providing for the election of one alderman only for each ward 
and the appointment by the Governor of the State of one alderman 
for each ward of said city, is constitutional and valid. Ib. 

3. The delegation to the Governor of the State of the power of appointing 
a portion of the aldermen of a city is within the scope of the power 
entrusted to the discretion of the Legislature by section 14, Article VII 
of the Constitution. Ib. 

4. The office of railroad commissioner, established by chapter 320, Laws 
1891, exists solely under the Constitution and laws of this State and 
was created to administer the Railroad Commission Act, and having 
no recognition in the laws of the United States, and being concerned 
solely in domestic affairs and trade, does not interfere with interstate 
commerce. Caldzoell v. Wilson, 42.5. 

5 .  I t  is competent for the Legislature, in creating a n  office, other than 
purely judicial, to reserve to itself the right to remove, or to the Gov- 
ernor the right to suspend, the incumbent of the office. Ih. 

6. Section 1 of chapter 320, Lams 1891 (Railroad Commission Act) pre- 
scribes that  if either of the commissioners whose election is  provided 
for by such act shall be or become interested in any wise in any rail- 
road company, etc., i t  shall be the duty of the Governor to suspend 
him from office until the next meeting of the General Assembly, by a 
majority of which, in joint session, the question of his r e m o ~ a l  shall 
be determined. I b .  

STATUTE OF FRAUDS : 
A party to a contract for the purchase of land, who has given his notes 

for the purchase price, is a t  the wrong end of the contract to  plead or 
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STATUTE OF FRAUDS-Continued. 
take advantage of the statute of frauds, when the vendor, who h a s  
executed no bond for title, is nevertheless able and willing to convey 
a good title. McNeill v. Fuller, 209. 

STATUTE, REPEAL O F :  
The repeal by section 42, chapter 185, Laws 1897, of the penalty imposed 

by the act of 1895, subsequent to the commencement of the action for 
such penalty, did not destroy the plaintiff's cause of action (section 
3764 of the Code). Epps v. Emit%, 157. 

STATUTE AUTHORIZING CREATION OF DEBT OR LEVY OF TAXES: 
1. Section 14, Article I1 of the Constitution: providing that  no law shall 

be passed to raise money on the credit of the State, or to pledge the 
faith of the State, directly or indirectly, for the payment of any debt, 
or to impose any tax  upon the people of the State, or to allow the 
counties, cities, or towns to do so, unless the bill for the purpose shall 
have been read three several times in each house of the  General 
Assembly and passed three several readings, which readings shall 
have been on three different days, and agreed to by each house, re- 
spectively, and unless the ayes and nays on the second and third read- 
ings of the bill shall have been entered on the journal, is  mandatory. 
Conm. v. Bnugys, 394. 

2. In  the trial of a n  action to declare invalid bonds of a county issued in 
pursuanre of the authority of an act of the General Assembly, i t  is 
competent to introduce in evidence the journal of the House or Senate 
to show that  such act was not passed in conformity with the require- 
ments of the Constitution, and when such journal shows atfirmatively 
that the act authorizing the creation of the indebtedness, or the im- 
position of a tax, was not passed with the formalities required by 
section 14, Article I1 of the Constitution, such journal is conclusive a s  
against not only a printed statute published by authority of law, but 
also against a duly enrolled act, and such act is invalid so f a r  a s  it 
attempts to confer the power of creating a debt or ~ & ~ i n g  a tax. 
(Bank v. Comrs., 119 N. C., 214, followed, and Carr v. Coke, 116 N. C., 
223, distinguished.) Ib .  

STATUTES, CONSTITUTIONALITY OF : 

1. I t  is  not unconstitutional for the Legislature to prescribe that  resident 
owners of stock found running a t  large in  a town shall pay a higher 
penalty than nonresident owners, it being a discrimination forbidden 
neither by Article I,  section 7, of the Constitution of the State, nor by 
the Fourteenth Amendment to the Constitution of the United States. 
Bvoadfoot v. Payetteville, 418. 

2. A statute which discriminates between the different counties of the  
State a s  to the times when the payment of taxes can be compelled, is 
not unconstitutional, since its provisions affect every one alike in  the  
localities to which they a re  applicable, and contain no violation of the  
principle of equation of taxation. S. v. Jones, 616. 

3. The Legislature has a n  unquestioned right to require a n  examination 
and certificate a s  to  the competency of persons desiring to practice 
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STATUTES, CONSTITUTIONALITY OF-Continued. 
medicine or to exercise other callings affecting the public and requir- 
ing skill and proficiency. S. v. Catl, 643. 

4. The fact that  a statute requiring such examination and certificate ex- 
empts from its requirements physicians already practicing in the State 
a t  the date of i ts  passage does not make the statute invalid a s  creating 
a monopoly or conferring special privileges, since i t  is only the exer- 
cise of the police power to protect the public from impostors and i11- 
competents. Ib. 

5. Nor does such statute violate the Fourteenth Amendment of the Consti- 
tution of the United States, prohibiting any State from denying to any 
person the equal protection of the laws, since such amendment does 
not restrict the powers of the State when the statute applies equally 
to all persons in the same class, and the State is usually the judge of 
the classification. Ib. 

6. Section 5 of chapter 181, Laws 1889, making i t  a misdemeanor to  prac- 
tice medicine without first having registered and obtained a certificate 
from the clerk of the Superior Court, is not in  conflict with, and hence 
does not repeal, section 2 of chapter 117, Laws 1886, making i t  a mis- 
demeanor to l~ractice medicine for fee or reward without first having 
obtained a license from the board of examiners. Ib. 

STATUTES, REPEAL OF, 643. 

STOCK OF CORPORATION : 
Under section 664 of the Code, a corporation is  empowered to provide by 

i ts  by-laws for the sale of shares of a subscriber who makes default 
in paying the assessments. Cotton Mills u. Dunstan, 12. 

STOCK LAW : 
Since chapter 219, Laws 1885, mak& i t  unlawful for any live-stock to run 

a t  large in Buncombe County, and provides for a stock law requiring 
the erection of an outside fence around the county by the board of 
commissioners, i t  is no offense for a landowner of that  county to  
remove his part of a division fence between his land and his neigh- 
bor's, without regard to  his intention to cultivate or make a pasture 
of his own land. 6. v. Edmonds, 679. 

STREETS : 
The use of a street for laying pipes, etc., in  furnishing water, lights, etc., 

does not impose any additional servitude beyond those reasonably 
included in the dedication of all  streets. Smith v. Goldsboro, 350. 

1. When used to designate a terminal point of time, the word "by" means 
"not later than"; hence a condition affixed to a subscription to the 
capital stock of a corporation that  a certain amount should be sub- 
scribed for "by 1 July" was fulfilled by the total subscriptions reach- 
ing such amount on the night of 1 July. Cotton Mills v.  Dunstan, 12. 

2. Under section 664 of the Code, a corporation is  empowered to provide 
by its by-laws for the sale of shares of a subscriber who makes de- 
fault in paying the assessments. Ib. 
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SUBSCRIPTION TO STOCK OF CORPORATION : 
1. When used to designate a terminal point of time, the word "by" means 

"not later than"; hence a condition affixed to a subscription to the 
capital stock of a corporation that  a certain amount should be sub- 
scribed for "by 1 July" was fulfilled by the total subscriptions reach- 
ing such amount on the night of 1 July. Cotton Mills v. Dunstan, 12. 

2. Under section 664 of the Code, a corporation is empowered to provide 
by i ts  by-laws for the sale of shares of a subscriber who makes de- 
fault in  paying the assessments. Ih .  

"SUIT PENDING AND AT ISSUE" : 
A juror who has a suit "pending," but not "at issue," a t  the term of the 

court a t  which he has been drawn to serve, is not disqualified under 
section 1728 of the Code. S. v. Brnarr, 669. 

SUMMONS, WAIVER OF, 425. 

SUPERSEDEAS, WRIT OF, PROM UNITED STATES SUPREME COURT: 
1. This Court has no power to set aside or to pass upon the regularity of 

a wri t  of supersedeas issued by the Supreme Court of the United 
States. Caldwell v. Wilson, 480. 

2. The object of a summons being to bring the defendant into court by 
giving him legal notice, his voluntary appearance, without limiting his 
appearance, is  a waiver of a summons, and he  is as,completely i n  
court a s  if he  had been served therewith. I b .  

3. Where a railroad commissioner, holding office under a statute which 
makes it the duty of the Governor of the State  to suspend him until 
the  next meeting of the General Assembly in case he becomes subject 
to the disqualifications prescribed in the statute, is  cited by the Gov- 
ernor in writing to appear and answer certain charges recited in the 
notice a s  to his disqualification, and in response thereto appears or 
files a n  answer, such notice is  in effect a citation, and such appear- 
ance, in  person or by answer filed, gives cdmplete jurisdiction to the 
Governor, and the consequent action of the Governor in  suspending 
such commissioner from office, followed by a notification of the sus- 
pension and a n  appointment of his successor, is  "due process of 
law." Ib. 

4. "Due process" is  such process a s  is  due to the particular circumstances 
of a case according to the law of the land. It does not necessarily 
imply a regular proceeding in a court of justice or after the manner 
of such courts, and a party cannot be said to  have been deprived of 
his property "without due process" when he  has had a fair  hearing 
according to the modes of proceeding applicable to  such cases. I b .  

- SURETY, LIABILITY OF : 
A surety for  the faithful performance of duty by a n  agent, in  an obliga- 

tion of the form called a "continuing guaranty," has  the right to with- 
draw from such obligation by giving notice t o  the principals, and is  
not liable for any defaults of the agent in  matters entrusted to him 
af ter  the service of such notice. Mfg. Co. v. Draughan, 88. 
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SURVIVORSHIP, 251. 

TAX DEED, 357. 

TAX LIST: 
The only authority given to a sheriff or t ax  collector to enforce the lien on 

land for taxes is the tax list, with the order of the clerk to  the sheriff 
to collect, endorsed thereon. The tax collector can sell or distrain for 
taxes due only in cases where the property actually appears on the 
tax lists aild has been duly assessed. Peebles v. Taylor, 38. 

TAX SALE: 
1, The only authority given to a sheriff or t ax  collector to enforce the lien 

on land for taxes is  the tax list, with the order of the clerk to the 
sheriff to collect, endorsed thereon. The tax collector can sell or dis- 
train for taxes due only in cases where the property actually appears 
on the tax  lists and has been duly assessed. Peebles u. TayZor, 38. 

2. Where real estate was not listed for taxation, a n  order given the tax 
collector by the county commissioners to list it and collect the same 
amounts a s  in former years invested him with no authority under the 
act to  proceed to a sale, nor was he empowered to collect by sale o r  
compulsion by a n  order of the board of commissioners allowing a 

. party without title to list the land. Ib. 

3. Evidence that  land sold for taxes had never been listed or assessed 
rebuts the presumption raised by section 72 of the act of 1889, that  a 
sheriff's deed shows a proper listing and assessment. Ib. 

TAXES, FAILURE TO PAY: 
The failure to pay taxes before the day on which the collector's right to  

collect them by distress begins is not an indictable offense, under sec- 
tions 52 and 53 of chapter 168, Laws 1897 (Machinery Act). 8. v. 
Jones, 616. 

TAXES, INVALID, ACTION TO RECOVER, 207. 

TAXES, WHEN PAYABLE UNDER ACT OF 1897: 
Under section 35, chapter 169 (Tax Machinery Act), Laws 1897, the t ax  

payer may pay his taxes a t  any time before the last day of November 
without incurring any penalty, but under section 36 the sheriff, when- 
ever justified reasonably by the facts in the case, may levy and collect 
by distress a t  any time after the first day of November. 8. v. Bry- 
ant, 569. 

TESTIMONY O F  CLOSE RELATIONS : 
1. While transactions between near relatives, no one else being present, 

a re  suspicious, and the testimony of one of the parties thereto should 
be carefully scrutinized, yet if the testimony be of such a nature as  t o  
convince the jury of i ts  truth, it is  entitled to a s  much weight a s  that 
of any other witness. Martin u. Buffalo, 34. 

2. An instruction to the jury, on the trial of an indictment, that  they 
should scrutinize closely the testimony of the father and mother of 
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TESTIMONY OF CLOSE RELATIONS-Continued. 
defendant, on account of the relationship, but that  if their testimony 
was believed, i t  should have a s  much weight a s  that  of other witnesses, 
was proper. E .  v. Apple, 584. 

3. While the rule is  that, the law  loo?^ with suspicion upon the evidence 
of close relations and interested parties and i t  must be received with 
some degree of allowance, yet the rule does not reject or necessarily 
impeach i t ;  and if from the testimony, or from i t  and other facts and 
circumstances in  the case, the jury believe that  such witnesses have 

I sworn the truth, then they a re  entitled to a s  full credit a s  any other 
witness. S. v. Lee, 544. 

TESTIMONY UNDER SECTION 590 OF T H E  CODE: 
1. I t  is  a matter of discretion of the trial judge to allow a defendant, who 

has assumed the burden of proof, to open and conclude the argument. 
Banking Co. v. Walker, 115. 

2. I n  the trial of a n  action on a note, although the payee is a competent 
witness to prove the handwriting of a witness thereto, whether the 
maker of the note be living or dead, yet he cannot testify, if the maker 
be dead, that  one who purports to have made his cross mark to a 
paper, as  witness, did in fact make his mark thereto, since that  would 
be testimony concerning the transaction between the plaintiff and the 
deceased. Bright v. Marcorn, 86. 

THREATS, EVIDENCE OF : 
On the trial of one charged with murder, evidence of threats by the de- 

ceased against the accused, and of the violent character of the de- 
ceased, is not admissible to show self-defense unless such character 
was known and such threats communicated to the accused, except i n  
cases where the evidence of the killing is  entirely circumstantial. 
8. v. Byrd, 684. 

TITLE : 
1. A defendant in  a n  action to recover l a ~ d ,  who sets up title through pur- 

chase of the land by his ancestor, is  estopped t o  deny the  title of the 
latter's grantor. Collims v. 8wanson, 67. 

2. Where, in a n  action to recover land, plaintiff and defendant claim title 
from a common source, the plaintiff is required only to  show the bet- 
ter title from such source. I b .  

3. Where, in a n  action to recover land, the defendant set up  a s  a title the 
alleged purchase of the land, by his ancestor, from the plaintiff's 
ancestor, .T. S., and also pleaded the twenty years' statute of limita- 
tions, and admitted that  plaintiffs mere the heirs a t  law of J. S., and 
thab the latter had died within fifteen years prior to the commence- 
ment of the action, and the plaintiffs introduced testimony tending to 
show that  the defendant had not been in possession of the land for 
twenty years: Held, that  the burden of proof having been shifted 
upon the defendant, by the allegations in his answer and his admis- 
sions, to show a better title, either by a valid conveyance from the 
common source to himself or his ancestor, or by making good his plea 
of the statute, i t  was error to  nonsuit the plaintiff. I b .  
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TORT, ACTION OF : 
A wife abandoned by her husband may sue alone for tort. Brown. v. 

Brown, 8. 

TRANSACTION WITH DECEASED PERSON, 115 : 
I n  the trial of an action on a note, a!though the payee is a competent wit- 

ness to prove the handwriting of a witness thereto, whether the maker 
of the note be living or dead, yet he cannot testify, if the maker be 
dead, that  one who purports to  have made his cross mark to a paper, 
a s  witness, did in fact make his mark thereto, since that  would be 
testimony concerning the transaction between the plaintiff and the 
deceased. Bright v. Marcom, 86. 

TRANSCRIPT OF RECORD ON APPEAL IN CRIMINAL CASES: 

The attention of clerks of the Superior Court is  called to the necessity of 
observing the legal requirements in respect to making up transcripts of 
record on appeal in  criminal cases, so a s  to show the organization of 
the court, that i t  was held a t  the time and place specified by law, that  
a grand jury was drawn, sworn and charged, and presented the indict- 
ment sebforth in the trascript. S. v. Daniel, 574. 

TRESPASS, 339. 

TRIAL, 17, 148, 168: 
1. Where, in  the trial of proceedings to  establish boundaries under the pro- 

visions of chapter 22, Laws 1893, the plaintiff claimed a parcel of land 
adjoining a tract of which he had actual possession, but failed to  show 
any possession, actual or constructive, of the land in dispute, or to 
show title out of the State, or to  connect his title with prior owners: 
Held, that  i t  was not error to instruct the jury that, upon the evidence, 
the jury should find adversely to  the plaintiff. Basnight v. Meekins, 23. 

2. Where, on the trial of a n  action, a material fact  is in dispute and the 
evidence thereon is conflicting, the trial judge cannot weigh the evi- 
dence and say how the fact was. Burras v. Ins. Go., 62. 

3. Where, on the trial of a n  action, a material fact was whether a draft 
had been presented to plaintiff for acceptance and payment, and it  
appeared that  plaintiff, having received notice that  a draf t  had been 
drawn on him by the defendant, applied a t  the bank where he usually 
received drafts, but defendant's draft had not been received, and plain- 
tiff testified that he was employed a t  a cotton gin ; that  his duties were 
outside the office and that  he  had no desk there, but that  his place of 
business was a t  his residence, and that the draft had never been pre- 
sented to him ; while the bank collector testified that  he took the draft 
to  the gin for acceptance three times, left a printed notice, and notified 
plaintiff's son: Held, that  whether the draft had been duly presented 
was a question for the jury. I b .  

4. To make evidence competent i t  must tend to prove the matter in dispute 
and not relate to collateral facts merely. Short v. Yeluerton, 95. 

5. Where, in  the trial of an action for the price of goods alleged to have 
been sold to  the defendant, the contention was whether the sale was 
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made to the defendant or his tenants, and the defendant denied the 
purchase and introduced his tenants, who testified that  they bought the 
goods from plaintiff on their own account, a t  a certain price, i t  was 
error to permit plaintiff to prove that  the goods cost him what defend- 
ant's witnesses claimed to have bought them for, in order to show the 
unreasonableness of their testimony, since such matter was collateral 
to  the issue and not a part of the res gestce. I b .  

6. While the entry of satisfaction of a mortgage on the margin of the 
registry, witnessed by the register of deeds, is  competent evidence of 
the  payment of the debt secured thereby, yet on an issue, "What 
amount, if any, has been paid on the debt due to M. S.?" by plaintiffs 
intestate, entry of satisfaction of intestate's mortgage to a third per- 
son, introduced for the purpose of showing that  the alleged debt of 
M. S. arose from the officious payment by her of such mortgage, and 
was therefore not a debt of the estate, was irrelevant and incompe- 
tent. Robinson u. Sampson, 99. 

7. Where the party upon whom the burden of proof rests offers no evi- 
dence to prove the issue, or none that  the jury ought to find a verdict 
upon, the trial judge should so announce and direct a negative finding ; 
but in no case, however strong and uncontradictory the evidence is in  
support of this issue, should the court withdraw the issue from the 
jury and direct a n  affirmative finding. Bank u. NchooZ Committee, 107. 

8. A defendant in  a n  action upon a note, who admits the execution of the 
instrument, but alleges payment, has  a right to assume the burden on 
the trial. Banking Go. v. Walker, 115. 

9. I n  the trial of a n  action on a note against the administrator of the 
deceased maker, the cashier of a plaintiff bank, the payee of the note, 
is  a party in  interest and disqualified, under Code, see. 590, from tes- 
tifying a s  to conversations with intestate of defendant. lb .  

10. It is a matter of discretion of the trial judge to allow a defendant. who 
has assumed the burden of proof, to open and conclude the argu- 
ment. I b .  

11. Notice to a n  administrator, defendant in  a n  action, is  in law notice to 
his attorney; and where, in the trial of a n  action, the administrator, 
in  reply to a notice to produce a note alleged to have been paid, stated 
that  his intestate had told him that  he had given i t  to his attorney 
(who was also the administrator's attorney) : Held, that  the state- 
ment of the administrator, in  return to the notice, reasonably meant 
that  the intestate had given the note to his attorney a s  bearing on the 
matter of the suit, that the latter kept i t  in  his possession and had it 
a t  the trial, and i t  was error to refuse plaintiff's reqnest for an order 
on the attorney to produce the note. Ib .  

12. I n  an action by the transferee of a n  unindorsed negotiable note against 
the maker, the latter may show in evidence the conditions upon which 
i t  was executed and delivered to the payee, in order to show a failure 
of consideration, such evidence not being a contradiction of the terms 
of the written contract, but proof of additional verbal agreement. 
Breese v. Grumpton, 122. 
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13. When the burden of proof is upon a party who offers no evidence to 
support his contention, i t  is  proper for the trial judge to direct a ver- 
dict against him. Barbee v. Scoggins, 135. 

14. Where a plaintiff mortgagee lawfully seized the mortgaged personalty 
on 6 March, and the mortgagor on 10 March tendered an amount by 
the payment of which i t  was stipulated in  the mortgage that  the mort- 
gage should be released, and i t  was refused and the property was sold, 
and i n  the trial of the action an issue was submitted a s  to the dam- 
ages sustained by defendant, and there was no evidence tending to 
show a depreciation in  the market value of the goods between 6 March 
and 10 March: Held, that  i t  was harmless error to charge the jury 
that  the measure of damages was the value of the goods on 6 March 
instead of on 10 March. Ib. 

15. Where defendant, in a n  action for goods sold and delivered, admitted 
obtaining the goods, but alleged that  he had bought them a s  trustee 
of an assigned estate, and that  credit had been extended to him as 
such, which was denied by the plaintiff, i t  was error on the part of 
the trial judge to instruct the jury that  the burden was on the plain- 
tiff to show by a preponderance of evidence that  he had sold and 
delivered the goods to the defendant individually. Defendant's an- 
swer in  such case was in  the nature of a plea of confession and avoid- 
ance, and having admitted obtaining the goods, he assumed the burden 
of proving the truth of his plea. -Mitchell v. Whitlock, 166. 

16. I n  the trial of an action for the recovery of a machine on failure to pay . 
a n  installment due under a contract relating to i t  and called a "lease," 
but which contract did not provide that the defendant should become 
the owner upon payment of all the installments, evidence was compe- 
tent to show that the defendant was to  become such owner when the 
machine should be paid for, whether the transaction is considered an 
incompetent contract or a conditional sale; and in such case i t  was 
not error to submit the question of ownership to the jury. Mfg. Go. v. 
@ray, 168. 

17. Where it appeared that  such contract was for  a new machine, worth 
$45, it was competent to prove that  the one delivered was a n  old 
machine and worth not more than $20. Ib. 

18. Where, in the trial of a n  action for the recovery of damages for breach 
of contract to do certain work and place certain improvements upon 
land alleged to belong to the plaintiffs, the defendant having admitted 
in  his answer that the plaintiffs were owners of the property in fee, 
the widow of the plaintiff husband (who had died pending the action) 
introduced a deed showing that  the husband was a mere naked trustee 
for her benefit, without limitation over or duties to perform: Held, 
that  the introduction of such deed a s  evidence could not prejudice the 
defendant and was relevant a s  showing that by the death of the hus- 
band the surviving plaintiff became entitled to the whole amount of 
recovery. Bixcell v. McEinnon, 186. 

19. Neither the trustee of a naked legal trust without the consent of the 
cestui que trust, nor the husband, without the consent of the wife, 
having the right to compromise or yield a right already accrued of 
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the cestui que trust or wife, a letter from the deceased husband of the 
surviving plaintiff in  a n  action for damages for breach of a contract 
in relation to  improvements on land held by the husband in trust for 
the wife, which was offered to show satisfaction of the contract, was 
properly rejected. Ib.  

20. I n  the trial of a n  action commenced by husband and wife and continued 
by the wife after the death of the former, for breach of a contract in  
relation to work and improvements which the defendant had agreed 
to perform and make upon land held by the husband in trust for his 
wife, the t rust  being a purely naked and legal one, without limitation 
over or duties to be performed by the trustee, testimony of the de- 
fendant concerning conversations or transaction with the husband in 
reference to the contract and i ts  satisfaction was properly excluded, 
not only a s  being in violation of section 590 of the Code, but for the 
better reason that  defendant could not be heard to show that the 
rights of the wife and cestui que trust had been yielded or compro- 
mised by her husband and trustee, and on the further ground that  
there was no evidence that  the husband was the agent of the wife in 
the transaction. I b .  

21. A verdict cannot be directed in favor of a party upon whom the burden 
of proof rests. Eller v. Church, 269. 

22. Although a contract for the purchase of land, relied upon by the de- 
fendant in his answer in  an action to recover land, appears by the 
pleadings (in which the plaintiff set up the statute of frauds) to be 
void, nevertheless i t  was error, upon the call of the case for trial in 
the court below, to  render judgment upon the pleadings; the defend- 
a n t  in  such case being entitled to  have the case proceed to trial and to 
have the plaintiff to make out and recover upon the strength of his 
own title and not upon the weakness of the defendant's. Lowe v. 
Harris, 287. 

23. When the issues submitted on a trial a re  such a s  to  enable the parties 
to present every phase of the controversy, no objection can be sus- 
tained, either for those submitted or for refusing to submit other or 
different issues. GoZey v. fltatesville, 301. 

24. On the trial of an action against a city for damages for the death in i ts  
prison of a person who had been lawfully arrested and imprisoned 
for intoxication until he should become sober enough to stand trial or 
get bail, i t  was not error to instruct the jury that  if they should find 
from the evidence that  the deceased had heart or kidney disease or 
other malady, and that  such disease alone, or such disease and exces- 
sive drinking of intoxicants combined, proximately caused the death, 
then they should find that  such death was not occasioned by the neg- 
lect of the city to  provide a suitable prison for the health and comfort 
of prisoners. Ib. 

25. In  the trial of a n  action for damages for  injuries resulting in the death 
of plaintiff's intestate through alleged negligence of defendant, the 
true measure of damages is thepresent value of the net income of the 
deceased, to  be ascertained by deducting the cost of his living and 
expenditures from his gross income, based upon his life expectancy, 
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and in such calculation i t  is  proper for the jury to consider the health 
and habits of the deceased a t  the time of his death. Ib .  

26. In the trial of an action for damages for an injury resulting from t h e  
alleged negligence of defendant, i t  was not error to instruct the jury 
as  to thd proximate cause of the injury that  "the first requisite of a 
proximate cause is the doing or omitting to do an act which a man of 
ordinary prudence could foresee might naturally or probably produce 
the injury complained of, and the second requisite is that  such act or 
omission did actually cause the injury." IO. 

27. I n  the trial of an action for damages for the death of a person confined 
in the prison-house of defendant corporation and resulting from the 
alleged negligence of defendant, an instruction that  "before plaintiff 
can recover the jury must find that the death of the deceased was 
caused by the defective construction of said prison and its unwhole- 
some condition," is not inconsistent with another instruction that 
defendant would be liable "if the jury should find that  the structure 
or conditions of the prison caused or accelerated the death of de- 
ceased." Ib. 

28. Where, in the trial of a n  issue of devisauit vel no%, the sanity of the  
testator is  impeached, the burden of proof is upon the caveators. I n  
re Burns' Will,  336. 

29. Where, on the trial of a n  issue of devisavit uel non, proof of the sanity 
or insanity is  submitted to the jury, the fact that  the testator dis- 
inherited all his children save one, to whom he left all  his property, is 
covpetent evidence to be passed upon by the jury as  bearing upon the 
capacity of the testator, and hence is a s  much the proper subject of 
discussion by counsel in  the argument a s  any other part of the testi- 
mony. Ib .  

30. On the trial of a n  action for specific performance of a contract for the  
purchase of land, the defendant defended on the ground that  a s  to a 
part of the land plaintiff had no title, and plaintiff testified that  h e  
and the owner of the adjoining tract (since deceased) had agreed on 
the dividing line, and according to such agreement he ( the plaintiff) 
was the owner of the whole boundary sold to defendant. No party 
represented the deceased or claimed title under him. The defendant 
objected to the testimony on the ground that  it was incompetent under 
section 590 of the Code: Held, that  while the testimony was incom- 
petent, the objection that  i t  was so under section 590 of the Code was 
untenable, the true reason for i ts  incompetency being (1) that  it was 
vcs inter aTios w t n ,  and (2 )  that  plaintiff could not be allowed to prove 
a title to the land by parol evidence. Premell v. Garrison, 366. 

31. TT7hile i t  is the general rule that  when a bad ground has been assigned 
for a n  objection to testimony offered below, a good ground cannot be 
assigned on the hearing of the appeal, yet i t  is  subject to the excep- 
tion that where testimony is  offered to prove a fact which it is  unlaw- 
ful to prove by parol, i t  is  the duty of the court to exclude it, without 
objection. Ib.  

32. Where, in the trial of an action ;or the rental of buildings which the  
lessee had abandoned for the alleged reason that  on account of the  
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rising of water in the basement the condition of the premises endan- 
gered the health of defendant's agents and employees, and that  plain- 
tiff was aware of but conceaIed the defect from defendant's agent, 
who contracted the lease, the trial judge instructed the jury that if 
they should not believe that  the condition of the basement became a 
nuisance they should find for the plaintiff: Held,  that  such instruc- 
tion was not objectionable as  including the submission of a question 
of law to the jury when it was preceded in the charge by the state- 
ment that  if the basement became wet and i ts  condition injurious to 
the health of the occupants of the building, then i t  w'as in  law a 
nuisance. Gaither v. Generator Co., 384. 

33. Where a jury retired a t  11 a. m. to consider of their verdict, which was 
returned a t  3 p. m., such verdict cannot be impeached because the 
sheriff declined to give them refreshments, except water, until they 
agreed on a verdict or until the judge should tell him to take them to 
dinner. I b .  

34. Although testimony which does not prove or tend to prove the conten- 
tion of either party to a n  action is  irrelevant and should properly be 
excluded, yet its admission is harmless error, Edwards  v. Phi fer ,  388. 

35. The fact that  in the trial of a n  action one party happens to get the 
benefit of the testimony not strictly competent does not justify the 
admission of incompetent evidence for the benefit of the other party. 
(Cheek  u. Watson ,  90 N.  C., 302, disappro~ed.) Ib. 

36. When the substance of a party's prayer for instruction is  given in the 
charge by the trial judge, i t  is not necessary that  the exact language 
of the prayer should be followed. Ib. 

37. Where, in the trial of a n  action hy the vendee of land against the ven- 
dor to  recover the difference between $782, the contract price of the 
land, a s  plaintiff alleged, and the value of ten shares of stock in a 
building and loan association, which, a s  defendant alleged, the plain- 
tiff subscribed for and assigned to him and agreed to keep up until 
maturity, and for which defendant received $1,000 a t  its maturity, the  
issues were : (1) "What was the purchase price of the property under 
the terms of the contract?" and (2 )  "Is the defendant indebted to 
plaintiff? If  so, in what amount?" and the jury responded to the first 
issue, "Ten paid-up shares in  building and loan, and plaintiff was 
only to be made to pay therefor $782," and to the second issue the 
response was, "Thirteen dollars and interest" : Held,  that  the verdict 
was a n  explicit finding that  the contract price of the land was ten 
shares of stock, RS contended for by defendant, and plaintiff cannot 
complain of the inconsistent finding in response to the second issue in  
her favor. Ib .  

38. Where, on the trial of an action by a widow to have the heirs of her 
deceased husband declared trustees for her in  land alleged to have 
been paid for  with her own earnings, but conveyed to her husband 
through fraud or mistake, and no creditors intervened, and i t  was in  
evidence that  the plaintiff and her daughter had paid for the land out 
of their earnings, it  was not error to refuse a n  instruction that  if the 
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jury should find from the evidence that  the land was paid for by such 
.earnings, the plaintiff could not recover, since, a s  a whole, the instruc- 
tion prayed for would have been erroneous. Cunningham u. C~nning-  
ham, 413. 

39. A trial by jury in  suits a t  common law pending in the State courts is 
not a privilege or immunity of national citizenship which the States 
a re  forbidden by the Fourteenth Amendment to abridge, and the re- 
quirement of the Federal Constitution that  no person shall be deprived 
of his property without due process of law does not imply that  all 
trials in the State courts affecting property must be by jury, but i t  is 
met if the trial be had according to the settled course of judicial pro- 
ceedings. Caldwell u. Wilson, 425. 

40. The court can never find or direct an affirmative finding of the jury, 
, but may direct a negative finding when there is no evidence or no such 

evidence a s  should be allowed to go to the jury tending to establish 
the affirmative of the issue. White v. R. R., 484. 

41. Where, in the trial of an action for damages caused by defendant's 
negligence, there is no evidence tending to prove contributory negli- 
gence, the court may instruct the jury that  there was no contributory 
negligence. Ib. 

42. Where, in  the trial of an action, the plaintiff has  produced some, or 
more than a scintilla of, evidence in  support of his contention, or there 
is  conflicting evidence, i t  is the province of the jury to determine its 
weight, and it would be improper to instruct the jury that  if they 
believe the evidence the plaintiff cannot recover. Everett v .  Re- 
ceiuers, 519. 

43. I t  is not error to charge that  plaintiff cannot recover unless a loco- 
motive engineer blew a whistle negligently, wantonly, or maliciously, 
for the purposc of frightening plaintiff's horses, inasmuch a s  the word 
"negligently" is  used in such a connection as  to clearly import such a 
degree of negligence a s  would be nearly akin to  wantonness or mal- 
ice. 171. 

44. While the rule is  that  the law looks with suspicion upon the evidence 
of close relations and interested parties, and i t  must be received with 
some degree of allowance, yet the rule does not reject or necessarily 
impeach i t ;  and if from the testimony, or from i t  and the other facts 
and circumstances in the case, the jury believe that  such witnesses 
have sworn to the truth, then they a re  entitled to  a s  full credit a s  any 
other witness. IT. v. Lee, 544. 

45. In  the absence of constitutional or statutory prohibition, it is  i n  the dis- 
cretion of a trial judge to permit the jury to  visit the scene of the 
re8 gesta: in criminal and civil cases, whenever such visit appears 
important for the elucidation of the evidence, but such visit must be 
carefully guarded to prevent conversation with third parties, and no 
evidence must be taken. 8. v .  Perry, 533. 

46. The granting or refusing a new trial rests in the discretion of the trial 
judge when the circumstances a re  such a s  merely to  put suspicion on 
a verdict by showing not that  there was, but that  there might have 
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been undue influence brought to bear on the jury because there w a s  
opportunity; but where the fact appears that  undue influence w a s  
brought to bear on the jury, or that they heard other evidence than 
that  offered on the trial, this Court on appeal will, as  a matter of law, 
grant a new trial, whether the prisoner be convicted or acquitted, 
since there has been no trial in contemplation of law. Ib. 

47. If upon the trial of a n  indictment for entry on land after being forbid- 
den, such entry is shown or admitted, the burden is upon the defend- 
an t  to show that  he entered under a bona fide claim of right. 8. u. 
Durham, 546. 

48. In  such case, in addition to defendant's testimony that  he believed h e  
had a right to enter, he must show that he had reasonable ground for  
such belief, and in the absence of such additional evidence it is the 
duty of the trial judge to instruct the jury ' that  if they believe the 
evidence the defendant is  guilty. I b .  

49. I n  the trial of a n  indictment for entry upon land after being forbidden, 
the defendant testified that  he believed he had a right to follow a n  old 
road across the land in question, But admitted that  the road had been 

< -  blocked for ten or eleven years by wires put up for the purpose : Held, 
that  the defendant's evidence of a bona fide belief, being unsustained 
by any evidence of a reasonable ground for such belief, was immate- 
rial, and the trial judge properly instructed the jury to find the  
defendant guilty if they believed the evidence. Ib. 

50. I t  is competent for the State, in the trial of an indictment for seduction, 
to show that  there was sexual intercourse between the parties sub- 
sequent to the first alleged act. 8. u. Robertson, 551. 

51. Where, in  the trial of a n  indictment for carrying a concealed weapon, 
it  appeared that  the defendant had on no overcoat and had put his 
pistol, 10 or 11 inches long, in an upper outside coat pocket, and that  
the handle and two inches of the breech were exposed to view, and 
that  when i t  was handed to him to take on a journey, he said he did 
not intend to conceal it, i t  was error to instruct the jury that  if they 
believed from the evidence that any part of the pistol was concealed, 
tha t  it could not be seen from the outside, they should find the defend- 
an t  guilty. 8. v. Reams, 556. 

52. Whether the evidence in  the trial of a n  indictment was such a s  justified 
the jury in  proceeding to a verdict-such evidence a s  would reason- 
ably satisfy a n  impartial mind-is a preliminary question for this 
Court on appeal. S. v. Batterfield, 558. 

53. Inasmuch a s  the statute (section 413 of the Code) requires that  the  
trial judge "shall state in plain and correct manner the evidence 
given in the case and declare and explain the law arising thereon," a 
charge to the jury, in  the trial of a n  indictment for murder, where 
the evidence of guilt is conflicting, is  insufficient which only defines 
the different degrees of murder and contains no array of the facts o r  
instruction as  to the law applicable to such facts a s  the jury may find 
to be true from the evidence. S. v. Groves, 563. 
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54. Where a defendant on trial for a capital offense pleads ' not guilty," his 

consent that  the judge need not read over his notes of the testimony 
is  not a waiver of his right to have the law applied to tbe facts in his 
case, a s  the law requires shall be done. Ib .  

55. Where, on the trial of an indictment for selling liquor on Sunday, a 
witness for the State testified that  he went to the defendant's restau- 
rant  a s  a spy for the police officer and for the pu~pose of making a 
case against the defendant, it was not error to refuse a n  instruction 
that  i t  would be unsafe to convict the defendant upon the unsupported 
testimony of such witness. 8. v. Black, 578. 

56. I n  such case i t  was proper to charge the jury that if they believed the 
witness was a spy, they should scrutinize his testimony, and after 
doing so, if they believed the testimony to be true, i t  made no differ- 
ence a s  to what his motive was in going to defendant's restaurant, or 
a s  to what his character was. Ib.  

57. On the trial of an indictment for rape and for carnally knowing and 
abusing a female child, between 10 and 12 years of age, i t  was not 
error to refuse to permit a witness to state that  prosecutrix had pro- 
posed to have sexual intercourse with him, when defendants did not 
propose to show that  the witness had actually had intercourse with 
her. K. v. Hairston, 579. 

58. Where,on the trial of a criminal action, the defendants had, without 
the direction or sanction of the court, caused the jailer to bring a pris- 
oner in  the court room to testify, it was not error for the trial judge 
to order the witness to be sent back to jail after she had been exam- 
ined for the defendants. Ib.  

59. I n  the trial of a n  indictment for carnally knowing and abusing a 
female child between 10 abd 12 gears of age, it  was proper to allow 
her age to be shown by entries in a Bible, where the witness states 
that  he knew the handwriting of the child's mother, that  the Bible had 
belonged to the mother, and that  entries had been made by her, and 
that  she' had been dead seven years. Ib .  

60. I t  is not error to refuse to give instructions to the jury that  were not 
asked for a t  or before the close of the evidence. I b .  

61. Where defendants were tried under an indictment containing two 
counts, one for rape and the other for  abusing and carnally knowing 
a female child, and were convicted of the lesser offense, they cannot 
complain that  the trial judge stated to the jury that  the punishment 
for rape was death by hanging, and for the other offense imprisonment 
in the penitentiary. , Ib .  

62. Error in  the admission of incompetent testimony is  cured by its sub- 
sequent withdrawal and a direction to the jury that  they must neither 
consider i t  nor give i t  any weight in  making up their verdict. 8. v. 
Apple, 584. 

63. A party who elicits an unfavorable answer to a question on cross- 
examination cannot object to such answer. Ib. 

64. An instruction to the jury, on the trial of a n  indictment, that  they 
should scrutinize closely the testimony of the father and mother of 
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defendant on account of the relationship, but that  if their testimony 
was believed, i t  should have a s  much weight a s  that  of other wit- 
nesses, was proper. Ib. 

65. As forcible trespass is essentially a n  offense against the possession of 
another and does not depend upon the title, i t  is proper to exclude evi- 
dence of title in  defendants on trial under an indictment for such 
offense. 8. v. Webster, 586. 

66. While t oconstitute forcible trespass the possessor must be present and 
forbidding or objecting, i t  is  not necessary that  he should be present 
all the time. It is sufficient if he is  present before the trespass is corn- 
pleted, which, if continued, becomes forcible after being forbidden, 
even if not so in  its incipiency. Ib. 

67. On the trial of several defendants charged with an offense, upon a n  
intimation from the court a s  to  the law, and an indication from the 
counsel for the defendants that  they would not argue the case to the 
jury except a s  to the guilt of two of them, the State's solicitor stated 
that  he would consent to a verdict of not guilty a s  to such two defend- 
ants. The defendants' counsel, after consultation, then stated that  
they would argue the case a s  to the others, whereupon the solicitor 
withdrew his proposition a s  to the verdict concerning the two defend- 
ants :  Held, that  i t  was proper for the trial judge to refuse to direct 
the State's solicitor to enter a verdict of not guilty a s  to the two 
defendants. N. v. McLean, 589. 

68. On the trial of a justice of the peace charged with compounding a 
felony, the court was requested to instruct the jury, in substance, that  
the defendant, being a justice of the peace, is not guilty of compound- 
ing a felony for merely making a n  honest mistake in judgment in 
regard to his duty to dismiss the parties before him, charged with the 
felony; antl if he, through ignorance of law, failed to conduct the case 
in a regularly and orderly manner, "he is not guilty." His Honor gave 
the instructions, modified by the substitution of the words, "This alone 
would not make him guilty," for the closing words of the prayer: 
Held, that  there was no error. 8. 27. Purr, 606. 

69. A judgment can be arrested in criminal cases only when the defect 
complained of appears upon the record proper. 10. 

70. It is only when the transactions a re  so connected or contemporaneous 
a s  to form a continuing action that  evidence of a collateral offense will 
be heard to  prove the intent of the offense charged. 8. v. Graham, 623. 

71. I n  the trial of a n  indictment for burning a dwelling-house occupied by 
the defendant a s  lessee, evidence that  the defendant a t  a prior time 
was guilty of a similar offense is inadmissible. IZI. 

72. The objection that there is  no sufficient evidence to go to the jury 
against defendants on trial is not ground for a motion in arrest of 
judgment, which can only be based upon defects apparent upon the 
face of the record. S.  v. Wilson, 650. 

73. An exception that there is  no evidence against defendants on trial suf- 
ficient to go to the jury is  too late when taken after verdict. Ib. 
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74. Declarations of one of two defendants jointly on trial for larceny a r e  
admissible only as  against the party making them, and if admitted, it 
is error not to instruct the jury that such declarations are  incompe- 
tent as  to the other defendant. A'. v. Colli?zs, 667. 

75. I n  the trial of a person for burglary i t  is not incompetent for him t o  
show that other burglaries were committed in the same neighborhood 
about the same time a s  the one with which he is  charged was com- 
mitted. S. v. Emarr, 669. 

76. Wherc, in the trial of a criminal action, the defendant testifies in his  
own behalf and introduces no evidence as  to his general character, but 
the State introduces evidence to show that  such character is bad: 
Held, that such evidence by the State can be considered only as  affect- 
ing the credulity of the defendant a s  a witness and not as  a circum- 
stance in determining the question of his guilt or innocence. 8. v. 
Traglor, 674. 

77. Where, in the trial of an indictment for murder, there is  an entire 
absence even of a scintilla of evidence of self-defense, i t  is not error to - 
instruct the jury that  there was no evidence tending to show that the 
Billing was done in self-defense. S. v. R y d ,  684. 

78. Where, in the trial of an indictment for murder, the willful killing has 
- been admitted or proved beyond a reasonable doubt, the burden rests 

upon the prisoner of showing such facts as  he relies upon in mitiga- 
tion or excuse, and for such purpose he has the equal benefit of all the 
evidence in the case, whether introduced by himself or by the State; 
but though such mitigating facts be shown a s  will reduce the crime to 
manslaughter, the burden is still upon him to show further facts a s  
will excuse the homicide before he can be entitled to an acquittal. I b .  

79. In  the trial of one charged with murder, facts offered by the accused 
in mitigation or excuse need not be proved beyond a reasonable doubt, 
hut only to the satisfaction of the jury. I b .  

80. Where, in the trial of one charged mith murder, the willful killing is 
admitted or proved, and there is evidence of self-defense, testimony a s  
to the violent and dangerous character of the deceased and of his 
threats against the accused is not admissible. Ih.  

81. On the trial of one charged mith murder, evidence of threats by t h e  
deceased against the accused, and of the violent character of t h e  
deceased, is not admissible to s h o i ~  self-defense, unless such character 
was known and such threats communicated to the accused, except in 
cases where the evidence of killing is entirely circumstantial. Ib .  

TRUST : 
1. In the absence of proof a s  to the dale of the conversion of property, the  

presumption is that it  was as  of the date of taking the property into 
possession. Parker v. Harden, 57. 

2,  A trust terminates upon the death of the beneficiary. Ib .  
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TRUST DEED, SALE UNDER : 
1. A cestui que trust may buy a t  the trust sale for his benefit. Monroe v. 

Puchtler, 101. 

2. A sale of land, made by a trustee, fairly and according to the provisions 
of the deed, will not be set aside for mere inadequacy of price, unless 
each inadequacy is so great as  to cause all acquainted with the land to 
say a t  once, "The purchaser got the land for nothing." Ib.  

TRUSTEE, LIABILITY O F  : 
A trustee, purchasing goods or incurring any other liability on account of 

his trust,  is  personally liable for the payment thereof, unless his lia- 
bility is  limited by an agreement, expressed or implied, with the cred- 
itor. Mitchell v. Whitlock, 166. 

VAGUE AND INDEFINITE DESCRIPTION : 
A description of land contained in a contract for its sale was, "A certain 

tract or parcel of land lying between P.'s land and C.'s Creek and the 
old mill land": Held, that  such description was not too vague and 
indefinite to be explained by par01 testimony fitting the description to 
the land. Sherman v. Simpson, 129. 

VARIANCE : 
Where an indictment for murder charged the killing to have taken place 

5 December, 1896, and the evidence showed that  while the deceased 
was wounded on that  day, he died three days thereafter and before 
the bill of indictment mas found: Held, that '  the variance was not 
fatal. S. v. Pate, 659. 

VENDOR AND VENDEE, 133, 357: 
1. When a party makes a contract for the purchase of land. and then 

repudiates it, he cannot recover money paid thereon. Dnvidson v. 
Land Go., 146. 

2. While a bargainee of land is  not bound to take a defective title from his 
bargainor, i t  is not necessary that the latter should have a perfect 
title a t  the date of the contract to sell, but i t  is sufficient if the title is 
perfect a t  the time the contract is attemped to be enforced by either 
party thereto. XcNeill v. Puller, 209. 

3. A party to a contract for the purchase of land, who has given his notes 
for the purchase price is  a t  the wrong end of the contract to plead or 
take advantage of the statute of frauds, when the vendor, who has 
executed no bond for title, is nevertheless able and willing to convey 
a good title. Ib.  

VENUE, CHANGE O F :  
Sections 196 and 197 of the Code forbid a removal of a cause from the 

county of the right venue to another, unless the trial judge shall be 
"satisfied" that  justice demands i t ;  and the granting or refusal of 
such motion, however strong the affidavits in support of or against the 
motion may be, and whether there be counter-affidavits or not, is  not 
reviemable. S. v .  Bmarr, 669. ' 
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VERDICT, 388 : 
An appeal from a n  order setting aside a verdict on one of several issues 

and awarding a new trial thereon is  premature. Benton w. Collins, 66. 

VERDICT, DIRECTING, BY JUDGE : 
1. Under no circumstances can a verdict be directed in favor of the party 

upon whom the burden of proof rests. Collins v. Swanson, 67. 

VERDICT, DIRECTING, BY JUDGETContinued. 
2. Where the party upon whom the burden of proof rests offers no evidence 

to prove the issue, or none that  the jury ought to  find a verdict -upon, 
the trial judge should so announce, and direct a negative finding; but 
in no case, however strong and uncontradictory the evidence is  in sup- 
port of this issue, should the court withdraw the issue from the jury 
and direct a n  affirmative finding. B a n k  v. School Committee,  107. 

3. When the bukden of proof is upon a party who offers no evidence to  
support his contention, i t  is  proper for the trial judge to direct a ver- 
dict against him. Barbee v. Scoggins, 135. 

4. A verdict cannot be directed in favor of the party upon whom the bur- 
den of proof rests. ,  Eller v. Church,  269. 

VERDICT DIRECTED BY JUDGE: 
The court can never find or direct a n  affirmative finding of the jury, but 

may direct a negative finding when there is  no evidence, or no such 
evidence a s  should be allowed to go to the jury tending to establish 
the affirmative of the issue. ,Whi te  u. R. R., 484. 

VERDICT OF JURY, IMPEACHMENT OF: 
Where a jury retired a t  11 a. m. to consider of their verdict, which was 

returned a t  3 p. m., such verdict cannot be impeached because the 
sheriff declined to give them refreshments, except water, until they 
agreed on a verdict, or until the judge should tell him to take them to 
dinner. Gaither v. Generator Co., 284. 

WAIVER BY PRISONER OF RIGHT TO HAVE TESTIMONY RECITED 
TO JURY: 

Where a defendant on trial for a capital offense pleads "not guilty," his 
consent that  the judge need not read over his notes of the testimony is  
not a waiver of his right to have the law applied to the facts in his 
case, a s  the law requires shall be done. X. w. Groves, 563. 

WANTONNESS : 
An act is wantonly done when i t  is  needless for any rightful purpose and 

manifests a reckless indifference to  the rights and interests of another. 
Everet t  v. Receivers, 519. 

WARRANTY OF CONDITION OF LEASED BUILDING : 
The law, in  leases, does not imply any warranty a s  to the quality or condi- 

tion of the leased premises. Qaither v. Generator Go., 384. 
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WEAPONS, CARRYING CONCEALED, 556. 

WEIGHT OF EVIDENCE: 
Where, on the trial of an action, a material fact is in dispute and the evi- 

dence thereon is conflicting, the trial judge cannot weigh the evidence 
and say how the fact was. Burrus v. Ins. Co., 62. 

WIDOW : 
,4 widow has no right of action against persons wrongfully causing the 

death of her husband; the statute (Code, see. 1498) giving a right of 
action alone to the personal representative of the person killed. How- 
ell v. Comrs., 362. 

WIFE, EA4RNINGS OF:  
1. While, in law, the earnings of a wife belong to the husband, he may give 

them to her or recognize and treat her as  the owner of them, provided 
no creditors intervene. Cunningham v. Cunningham, 413. 

2. Where, on the trial of an action by a widow to have the heirs of her 
deceased husband declared trustees for her in land alleged to have 
been paid for with her own earnings, but conveyed to her husband 
through fraud or mistake, and no creditors intervened, and i t  was in 
evidence that  the plaintiff and her daughter had paid for the land out 
of their earnings, it  was no error to refuse an instruction that if the 
jury should find from the evidence that the land was paid for by such 
earnings the plaintiff could not recover, since, a s  a whole, the instruc- 
tion prayed for would have been erroneous. Ib .  

WIFE, RIGHT TO SUE WITHOUT JOINDER OF HUSBAKD: 
Under a reasonable construction of the Constitution and section 1832 of 

the Code, a wife abandoned by her husband may maintain an action 
in tort in her own name against a third person. Brown u. Brown, 8. 

WIFE, TESTIMONY OF, 544: 

WILL, CONSTRUCTION OF, 328 : 
A testator devised land as  follows: "I loan the land whereon I now live 

to my daughter, Mary, during her natural life. and give the same to 
the heirs of her body; but if she should have no lawful heirs of her 
body, the said land a t  her death shall go back to my son. \\'illiam": 
Held, that  the rule in Shelleu's case has no application to the estate 
devised to Mary or William; the expression, "heirs of the body," in 
view of the explanatory words contained in the clause, being construed 
"issue." Bird v. Gilliam, 326. 

WITNESS : 
1. In  the trial of a n  action on a note, although the payee is a competent 

witness to prove the handwriting of a witness thereto, whether the 
maker of the note be living or dead, yet he cannot testify, if the maker 
be dead, that  one who purports to have made his cross mark to a 
paper, as  witness, did in fact make his mark thereto, since that  would 
be testimony concerning the transaction between the ?testimony? and 
the deceased. Bright v. Marcom, 86. 
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2.  While transactions between near relatives, no one else being present, 
a re  suspicious, and the testimony of one of the  parties thereto should 
be carefully scrutinized, yet if the testimony be of such a nature as  to 
convince the jury of its truth, i t  is  entitled to a s  much weight as  that 
of any other witness. Martin u. Buffaloe, 34. 

3. Under section 588 of the Code, a divorced husband is incompetent t@ 
testify against the divorced wife in the trial of a n  indictment against 
her for fornication and adultery which occurred prior to divorce. 
8. v. Raby, 682. 

4. Where, on the trial of a n  indictment for selling liquor on Sunday, a wit- . 
ness for the State testified that  he went to the clefendant's restaurant 
a s  a spy for the police officer and for the purpose of making a case 
against the defendant, i t  was not error to refuse a n  instruction that 
i t  would be unsafe to convict the defendants upon the unsupported 
testimony of such witness. 8. v. Black, 578. 

5. In  such case i t  was proper to charge the jury that  if they believed the 
witness was a spy, they should scrutinize his testimony, and after 
doing so, if they believed his testimony to be true, i t  made no differ- 
ence as  to what his motive was in going to defendant's restaurant or 
a s  to what his character was. Ib.  

WRONGFUL ACT, DEATH CAUSED BY:  
A widow has no right of action against persons wrongfully causing the 

death of her husband; the statute (Code, see. 1498) giving a right of 
action alone to the personal representative of the person killed. How- 
ell v. Comrs., 362. 


