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JOHN L. HINTON v. J. L. PILI'J'CI-PARD ET AL. 

Trustee,  Discretion and Duties of-Xale Under Deed of T ~ u s t .  

.I.  I n  trust deed for the beriefit of creditors, the trustee is agent of hotli creditor 
and debtor and must exercise his discretion in  a rcasonablc and intelligent 
manner, and use his powcr in such a way a s  neither to oppress the debtor 
nor sacrifice the rstate. 

2. The holder of a note secured by a junior deed of trust bought one of two 
parcels of land enlbraced in it, and afterwards purchased the notc securcd 
by the senior deed, and then, treating the lattcr derd as  still in  force, 
demanded that  the trustee a t  the sale under i t  should first sell another 
parcel embraced in both deeds, whilc the debtor requested that the lot 
purchased by the creditor a t  the first sale should bc first oEered. Ifeld,  
that  the trustee had the right, in  his discretion, to disregard the instruc- 
tions of the creditor and to follow the request of the debtor, there being 
no allegation of fraud or wrong doing on the part of the trustee. 

ACTION for recovery of land, tried before Timberlalie, b., at Fall 
Term, 1896, of PASQUOTANK. Judgment for the plaintiff, and defendants' 
appealed. 

Messrs. Batt le  & $!ordecai for plair1ti.g. ( 2 > 
Mr. E. F .  Aydlet t  for .  defendant (appellant).  

M o ~ ~ a o n m n ~ ,  J. The plaintiff purchased the tract of land, which is 
the subject of this action, at  a trustee's sale made undcr a deed of trust 
subsequent to and subjcct to the provisions of a former deed of trust. 
The debtor was the same in  both deeds and both deeds embraced the 
tract of land described in the complaint, and also another parcel of real 
estate described as the town lot. The plaintiff purchaser was the cestui 
que trust in the deed under which he bought, and the trustee's deed to 
him recited that the land sold was subject to the former trust deed. The 
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former trust deed referred to was executed to U. I;. Sirnpson, trustee, 
After the purchase of the land by the plaintiff, he bought from the 
holdcr the note secured in  the first deed of trust. Both parcels of land 
were then advertised regularly and sold by Simpson under the first deed. 
At  the sale, the plaintiff insisted that Sirnpson should sell the town lot 
first, and the debtor insisted that the tract which the plaintiff had pur- 
chased under the first sale should be sold first. The trustce, Simpson, 
sold first the tract which the plaintiff had bought a t  the first sale, and 
the defendant J. L. Pritehard, a son of thc debtor, became the purchaser 
at  t?ie price of five dollars. There is no allegation of fraud or wrong 
doing alleged in the complaint, and no allegation as to the value of the 
tract of land. 

The question then presented is, did the trustee Simpson have the dis- 
cretion and power to sell first in  order the tract of land which he did sell 
first, against the plaiutiff's specific direction that he should not sell the 
town lot first? I f  the trustee has this power and discretion, it follows 
that the defendant got a good title to the land, notwithstanding that the 
purchaser was the son of the debtor and the purchase money was only five 

dollars (no fraud having been alleged in the transaction), and the 
( 3 ) plaintiff cannot recovcr. The plaintiff having bought the tract of 

land at  the first sale under thc junior trust deed got title to the 
land upon his purchasing the note secured in  the first deed of trust. At  
the sale of the land he acquired, by his deed from the trustee, all the 
interest of the debtor in  the same, subject to the charge upon i t  of the 
indebtedncss secured in  the first deed, and the purchase of that indebted- 
ness was a payment of i t  if he chose to so rcgard it. But the plaintiff 
did not choose to be satisfied with this position. H e  treated the first 
deed of trust as still open and in force, and ordered the trustee to pro- 
cced under i t  with a sale of one of the parcels of land conveyed in it. 
I n  0111- opinion he could not treat the trust as open for the sale of one 
parcel of thc land and closed as to the other. I n  trust dceds for the 
benefit of creditors, the trustee is the agent of both creditor and debtor, 
and he is required to discharge his duties with the strictest impartiality 
as well as with fidelity, and according to his best ability. John~ton V .  

Eason, 38 N. C., 330; Pcrry on Trusts, see. 620. The purposes of the 
creditor and debtor, here, are plainly to be seen in this transaction. The 
creditor wished to  lace the burden of his debt upon the town lot, he 
having bought the other tract at  the first sale but still subjcet to the first 
trust deed; and the d ~ b t o r  wished to make him proceed against the tract 
which hc had bought at  the first sale, and by that course to save his home. 
Under this condition of things the trustee was forced to exercise his dis- 
cretion, and the law holds him to the exercise of this discretion in a 
reasonable and intelligent manner. H e  was bound in  the exercise of his 
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power to use i t  aeither for the oppression of the debtor nor to sacrifice 
the estate. We cannot say from the facts in this case that the trustee, 
Simpson, exercised his power unjustly towards the creditor, the plaintiff, 
or unnecessarily prejudicial to his interests. We can see from the 
record in  the case how the trustee may have impartially, and with ( 4 ) 
the utmost good faith, acted as he did, thinking that the creditor 
might be unprejudiced in  his rights and that the debtor might be enabled 
to save his home. There is nothing going to show either bad faith or 
unfair discretion i n  the action of the trustee. The result is serious to 
the plaintiff, but a person sui juris is allowed to manage his own affairs 
i n  his own way, if not contrary to law. 

There was error in the ruling of his Honor, and judgment should have 
been rendered for the defendants. 

Error. 

Cited: Monroe v. Fuchtler, 121 N.  C., 104; Woodcock v. Merrimon, 
122 N. C., 738. 

WILLIS W. NIDGETT v. JAMES TIWIFORD ET ALS 

Special Proceeding for Division of Land-Tenancy in Common-Deed 
-Description. 

In  a deed by one of four devisees to a stranger, the specific description of the 
land by metes and bounds was immediately followed by the words, "or 
the one-fourth part of all the land that my father M. died seized and 
possessed of." Held, that the addendum to the specific description did 
not control the latter so as to create a tenancy in common in other land 
devised by the deceased. 

PROCEEDING for the partition of land tried on issues transmitted by 
the Superior Court Clerk of DARE, before Timberlake, J., at Fall Term, 
1896, of DARE. Judgment for the defendant, and the plaintiff appealed. 

Mr. J .  Heywood Sawyer for plaintif (appellant). 
Mr.  W .  J .  Gri f in  for defendants. . 

FURCHES, J. This case was before us a t  Fall Term, 1895, 117 
N. C., 8. I t  is a proceeding for the partition of land among the ( 5 ) 
plaintiff and the defendants, as tenants in common. And when i t  
was here before, upon the complaint and demurrer of defendants, we 
held that they were tenants in common under the will of Edward Mann: 
the  parties all being devisees or assignees of devisees of said Xann. 
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But this case presents quite a different state of facts.' The plaintiff is 
the assignee of W. I(. Mann, through T. 31. Qard, and occupies a very 
different relation to the other devisees and assignees to what the grantor, 
W. K. Mann, did. 

The facts stated tend to show that there had been an oral partition of 
the land devised by Edward Nann to his four sons, and the lines run and 
marked. And the argument before us was principally upon the effect of 
this oral partition, and the length of possession thereunder, and as to 
whether the Court should have submitted the issue to the jury instead of 
directing a finding against the plaintiff. 

But upon examination we are of the opinion that the case does not 
turn upon that question, but upon the grant contained in  the plaintiff's 
deed. 

The deed from W. K. Nann to Thomas Gard, the plaintiff's grantor, 
contains the following description of the land conveyed: "Beginning at  
a post joining the lands and line of Thomas R. Mann, thence running a 
westwardly and southerly course along the line and land of Thomas R. 
Mann to a marked tree, thence a northwardly course along the swamp to 
a rdarked gum, thence an easterly course joining the undivided land be- 
tween Thomas R. Mann and others, thence along said land to a post, 

thence a southerly course to the first station-one hundred acres of 
( 6 ) land, be $he same more or less, or the one-fourth part of all the 

Iand that my father Edward Mann died seized and possessed of.)' 
Thomas R. Mann, whose land is called in this deed, is one of the devisees 
of Edward Mann. 

I t  was contended by plaintiff's counsel that the closing part of this 
description-"or the one-fourth part of all the land that my father Ed- 
ward Mann died seized and possessed ofv-controlled the description and 
created the tenancy in  common. We do not think so. I f  this had been 
the only description contained in the deed, the  lai in tiff's contention 
would have been correct. But when added to a specific boundary, locat- 
ing the Iand conveyed, i t  can not have that effect. Thus, connected with 
the specific description, i t  can only be considered as an identification of 
the land described in  the boundary. This being so, i t  necessarily follows 
that the plaintiff had no interest in the other land willed by Edward 
Mann, and is not a tenant in common with the defendants. H e  can have 
no interest, under his deed, in  land not conveyed by the deed. 

We find no error, and the judgment is 
Affirmed. 

Cited: Loan Association v. Bethel, post, 345; Pecbles v. Graham, 128 
K. C., 221; Midgett v. Midgett, 129 N. C., 24; Ricks v. Pope, ib., 5 6 ;  
Johnston v. Case, 131 N.  C., 495; Lumber Co. v. McGowan, 168, 
N. C,, 87. 
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P. G. MORRISETT, ADMINISTRATOR OF W. A. FEREBEE, V. BLANCHE 
FERBBEE. 

Sale  of L a n d  for Assets-Right of I n f a n t s  to  Homestead-Failure t o  
C l a i m  H o m e s t e a i L R e s  Judicata-Estoppel. 

Where, in a proceeding for the sale of land for assets, the infant heirs of 
decedent through their guardian ad litern admitted the allegations of the 
petition, made no claim to a homestead and allowed judgment ordering 
the sale, which was followed by a sale and payment of the purchase 
money, they are estopped by the judgment and proceedings thereunder 
from claiming either a homestead in the land or the payment of $1,000 
out of the purchase money in lieu thereof. 

PROCEEDING for the sale of land for assets heard before Tim- ( 7 ) 
berlake, J., at Pall Term, 1896, of CAMDEN, on appeal from the 
judgment of the Clerk. 

Prom the judgment of his Honor, who held that the infant defend- 
ants were entitled to a homestead in the land sold, notwithstanding their 
failure to assert their claim to i t  before the order of sale was made and 
the purchase money paid, the plaintiff appealed. 

I 

1Wr. E. F. Ayd le t t  for p la in t i f  (appe l lan t ) .  
M r .  J .  H.  S a w y e r  for defendants.  

FURCHES, J. This is a proceeding by the plaintiff, as administrator 
of W. G. Ferebee, to sell land for assets to pay debts. I t  is admitted 
that Ferebee died intestate, leaving a widow and three Znfant children, 
his heirs a t  law; that the plaintiff is the administrator, and that the 
widow and heirs at  law are properly made parties defendant; that the 
infants were properly represented by one Dozier as their guardian ad  
litern, who filed an answer admitting the allegations of the complaint; 
that upon this state of the case, i t  came on for hearing before the Clerk 
on 6 July, 1896, when an order of sale was made, subject to the widow's 
dower, which had theretofore been assigned to her; that on 10 August, 
1896, the plaintiff sold, subject to the terms of the order, and the widow 
became the purchaser of the reversionary interest in the dower land, 
which sale was duly reported; that on 17 August, the infant defendants, 
by and through their said guardian, filed a verified application, or peti- 
tion, in  the cause, pleading their infancy and asking that an order be 
made requiring the plaintiff to pay into court one thousand dollars for 
the benefit of the infant defendants, which should be invested for their 
benefit until they were 21 years of. age. And the case coming on for 
further hearing, on the moltion of plaintiff to confirm and the de- 

5 
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( 8 ) fendant's application for the order to pay into court one thou- 
sand dollars, &c., the Clerk, on 4 September, made both orders; 

that is, he confirmed the sale and ordered that the plaintiff pay into 
court one thousand dollars for the benefit of the infant defendants, as 
prayed for ;  from that part of the judgment requiring him to pay into 
court the $1,000, the plaintiff appealed, and at  Fall Term of Cam- 
den Court, the appeal was heard by Timberlake, J., who reversed 
the judgment of the Clerk as to the $1,000. But he held that the in- 
fant defendants were entitled to have their homestead laid off and as- 
signed to them in land; that this should be located on the widow's 
dower, if there should be $1,000 worth of that, and if the dower land 
should turn out to be of less value than $1,000, then upon other unin- 
cumbered land of the intestate; and that the plaintiff should pay back 
to the widow, the purchaser of the reversionary interest in  the dower 
land, what she had paid for the same. And from that part of this 
judgment that holds that the infant defendants are entitled to a home- 
stead, and that plaintiff pay back to the purchaser the purchase money 
she had paid him for the reversiona~y interest in  the dower land, the 
plaintiff appealed to this Court. 

There is error in  both rulings. The infant defendants were entitled 
to their homestead, which should have been laid off on the dower land. 
Watts  v. Leggett, 66 N. C., 197; Graves v. Hines, 108 N.  C., 262; 
Gregory v.  Ell&, 86 N.  C., 579. But when they were made parties and 
were properly in  court, represented by a guardian, as is found to be the 
case here, admitted the allegations of the complaint and made no claim 
to the homestead, and allowed judgment to be taken against them and 

an order of sale, subject to the dower of the widow, a sale of the 
( 9 ) property, a confirmation of the sale, and a payment of the pur- 

chase money, as must have been the case here, as the order of the 
Court is, "that the plaintiff pay back the purchase money," i t  is too 
late. They are estopped by this judgment. Dickelzs 2,. Lo%g, 109 N. 
C., 165. 

Third parties have become interested, and this judgment can not be 
thus collaterally attacked. Diclcens v. Long, supra, and cases there cited. 

I t  is true that the defendants made their application to have the 
$1,000 paid into court for their benefit before the sale was confirmed. 
But they did not object to the confirmation. I n  fact, the order they 
asked to have made substantially asks a confirmation of the sale, as there 
could have been no money in the hands of the plaintiff to pay into court 
without such confirmation. 

Defendants not being entitled to-a homestead, there is no ground to 
support the order for   la in tiff to pay back to the widow the money she 

P 
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paid him for the reversionary interest in the land covered by the dower. 
She is the owner of this reversion and must pay for it, if she has not 
done so. 

For the errors pointed out the judgment appealed from is reuersed, 
and the judgment will be the ordinary judgment of confirmation. 

Error. 

Cited:  Spence v. Goodwin,J28 N. C., 276. 

IN RE SUTTON DAVIS' WILL. 

Jo in t  W i l l  of T w o  Persons-Probate. 

1. An instrument of writing, purporting to be the joint will of two persons, 
cannot be probated as the will of both if one of the parties be living. 

2. An instrument of writing, jointly executed by a husband and wife, purport- 
ing to be their joint will, devising to a third person lands belonging partly 
to each, may, upon the death of the husband, and during the life of the 
wife, be probated as his will, as to his property devised thereby, and upon 
the death of the wife, unless revoked, may be probated as to her property. 

PROCEEDING for the probate of a certain paper writing pur- ( 10 ) 
porting to be the will of Sutton Davis and Henrietta Davis, his 
wife, heard before the Clerk of the Super io~  Court of BEAUFORT, who 
refused to admit the instrument to probate, either as the joint will of 
the two or as the separate will of Sutton Davis, who has died. On 
appeal, his Honor, Timberlake,  J., at chambers, affirmed the judgment 
of the Clerk, and Thad. R. Hodges, the person named in  the instrument 
as executor, appealed. 

M r .  Chas. F.  Wurre?z for Tlzad. R. Hodges, propounder (appel lant) .  
S o  counsel contva. 

FAIRCLOTH, C. J. On 27 July, 1893, Sutton Davis and wife, Hen- 
rietta Davis, jointly executed an instrument of writing, regular in  all 
respects, purporting to be their last will and testament, giving several 
tracts of land to Fanny Robertson and others and their heirs and as- 
signs.. On 15 July, 1896, Sutton Davis died, Henrietta is still living. 

The executor named in the will offered to prove the paper-writing as 
the joint will of the signers, also to prove it as the separate will of 
Sutton Davis, and to qualify as executor. The Clerk refused the motion, 
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and on appeal, his Honor affirmed the judgment of the Clerk. The ex- 
ecutor appealed, assigning as error 1. The refusal of the Court to de- 
clare said writing to be the joint will of Davis and wife; 2. The refusal 
of the Court to declare said writing to be the will of the husband alone 

and to order the Clerk to qualify him as executor thereof. 
( 11 ) This case is somewhat novel, and presents a question which, 

so far  as we have discovered, has not been brought to the atten- 
tion of this Court except in one case. First. Can the paper-writing be 
probated as the joint will of the signing parties? Second. I f  it can 
not, may it be proved as the separate will of the deceased husband? 

The record failed to disclose whether the property belonged to one or 
partly to each of the devisors, but we are informed by counsel that some 
parts of the land belonged to each. We shall assume such to be the fact, 
as that is the strongest view against the executor. The paper professes 
in  plain language a joint purpose to dispose of the property in  a single 
instrument and to have one executor. There is no intimation of sur- 
vivorship on the death of one, or when the devise shall become oper- 
ative, whether upon the death of one as to his or her part, or upon the 
death of both as to the whole property. The question then must be 
answered upon these plain words, "We give and bequeath to Fanny 
Roberson, colored, and her daughter, Adelia Roberson, and their heirs 
and assigns, a certain tract or parcel of land bounded and described 
as ~ o ~ ~ o w s , "  &c. 

We omit from our consideration the first error assigned, for in no 
view can the instrument be proved as the will of both, the wife now 
living. I f  established in  any way, i t  must be as the separate will of the 
deceased husband. The text books to which we were referred on this 
subject, treat of joint wills, conjoint wills, compacts and mutual wills, 
&c., all of which would fall under the first error assigned. 

There is nothing from which it can be implied even that there was 
any agreement that if one should devise to these devisees the other 
would do so, or that if one should afterwards revoke, the other would 

do so. Either had the right to do so, and without notice to the 
( 12 ) other. I t  is not like the case of a mutual will, in which after the 

husband's death, by which event the wife's estate was much in- 
creased, she makes another will and diverts the husband's property 
from the course intended and agreed upon by them at the execution of 
the joint will. I n  such case the probate court was unable to control and,  
prevent the wrong, but a court of equity takes hold on the ground of 
preventing a fraud. 

So, the rights of parties in a court of probate are essentially different 
from their rights after probate, which are to be administered i n  an- 
other jurisdiction. Then why may not a husband and wife convey 



N. C.] FEBRUARY TERM, 1897. 

their separate property by will as well as-by deed? The irre~ocability 
i n  the latter case, and the revocability in the former, necessarily so 
long as the party lives, can make no difference, because the act must be 
as valid at  the time i t  is done in  the one case as the other. Third parties 
are interested in  contracts (as deeds), whereas no one can acquire any 
interest in  a devise until after the devisor's death. We find nothing in 
the Statute of Wills in  conflict with this view. I f  each had made a 
separate will at  the same time, giving the same property to the same 
devisees, there could be no doubt of the validity of each, with the power 
to revoke at  any time. Can the fact that they did so by one joint act 
change the character of the transaction? The intent of both is equally 
manifest, and the intent is the controlling element, both in  the exe- 
cution and construction of wills. 

I n  Clayton v .  Liverman, 19 N.  C., 558, the majority of the Court 
held that a will jointly executed by two sisters could not be probated, 
either as a joint will or as their separate wills. There, both died within 
a few days of each other, and the will was not offered for probate until 
after the death of both. The decision was upon the ground that i t  was 
a very singular case and that such an instrument, as a will, was unknown 
to the law of this country, and relied upon Hobson v. Blackburn, 
2 Eng. Eccl., 115. Daniel, J., in his able dissenting opinion, com- ( 13 ) 
bats the whole argument of the Court and insists that the Court 
misapprehended the Judge's opinion in Hohson v. Blackbum, mpra. On 
a close reading of the case we think the Court did misconceive the ques- 
tion at issue in  Hobson's case, and we approve the conclusion in the dis- 
senting opinion. As the question was so ably discussed in Clayton v .  
Liverman, supra, we are not disposed to repeat it, but only give the con- 
clusion. 

We find in the books and cases cited below that the current of opinion 
i n  the States is contrary to that in  Clayton v. Liverma%, supra, and we 
think the reason and common sense of the question are the same way. 
1 Schuyler Wills, see. 456, n. 4, 457, 459; Law Journal 1858, 62 p. 87, 
vol. 31; 1 Redfield Wills, 182-3; Theobold Wills, 12;  1 Jarman Wills, 
201, n. 31, n. 5 ; Beth v. ITa~per,  39 Ohio St., 639, 641 ; in  the matter of 
Diez, 50 N. Y., 94; Evans v. #with, 28 Ga., 98. 

Our conclusion is that the instrument offered for probate may be 
proved now as the separate will of Sutton Davis as to his property de- 
scribed therein and that, unless in  some way revoked, i t  may, upon the 
death of his wife, be ~roba ted  as to her property mentioned therein. 

Reversed. 

Cited: In re Cole, 171 N.  C., 75, 76. 
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(14) 
L. G. DANIELS, GCARDIAK OF RUTH H. D A N I E I . ~  ASD HEXRIETTA FOWLER, 

v. J. 0. BAXTER ET AL. 

Action to Xet Aside Deeds as Fraudulent, for Conversion, for Damages, 
and f o r  Accounting-Joinder of D i f  erent Causes of Actio&Plead- 
ing-Parties-Removing Cloud from Title-Demurr er. 

1. Where the causes of action stated in a complaint arise out of one and the 
same transaction or series of transactions, forming one course of dealing, 
and all tending to one end, so that one connected story can be told of the 
whole, the complaint is not multifarious. 

2. Under section 267 (1) of the Code, where causes of action all arise out of a 
transaction connected with the same subject matter, a cause of action in 
tort can be joined with one to enforce an equitable right, and a complaint 
to set aside, as fraudulent, various conveyances of real and personal prop- 
erty by means of a series of alleged fraudulent deeds and proceedings, and 
for damages for the detention and conversion of such property, does not 
show a misjoinder of causes of action. 

3. In an action by heirs a t  law and distributees to set aside deeds procured 
from their ancestor by fraud and imposition, it is immaterial and not 
ground for demurrer that the personal representative is made a party 
defendant, instead of plaintiff, especially where it is alleged and admitted 
that there are no creditors. 

4. Under chapter 6, Acts of 1893, an action can be maintained to remove a 
cloud on title, although plaintiff is not in possession. 

5. The objection that a complaint is "argumentative, hypothetical and 'in the 
alternative," cannot be made by demurrer, but must be taken advantage 
of by motion, before answering or demurring, for a repleader and to make 
the complaint more specific. 

ACTION heard, on complaint and demurrer, before Timberlake, J., a t  
Fal l  Term, 1896, of PAXLICO. The  action was brought by the heirs a t  
law and distributees of S. H. Fowler, through their  guardian, the plain- 
tiff Daniels, against J. 0. Baxter, assignee of S. H. Fowler, C. H. 
Fowler, administrator of S. H. Fowler ( i n  their representative and indi- 
vidual capacities), Hannah  J. Kennedy, grantee, as agent of C. H. 

Fowler, with notice, and without paying a valuable consideration, 
( 1 5  ) and J. F. Cowell, a joint tort  feasor, as agent, and with notice, 

to recover the real and personal estate formerly owned by S. H. 
Fowler, and damages for i t s  detention and conversion, on the ground 
tha t  i t  was fraudulently obtained, through a conspiracy of defendants, 
by  means of a series of deeds, judgments and transactions, and was held 
by them under color of the following fraudulent claims of title, i n  
none of which frauds the ancestor of plaintiffs participated, towit: 
(1)  A deed of trust for  the benefit of creditors, claimed to have been 
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executed by S. H. Powler on his death-bed, when he was unconscious, to 
J. 0. Baxter, assignee, preferring C. H. Fowler for $9,000. (2) A deed 
from Baxter, assignee, to C. H. Fowler, for part of the property men- 
tioned in  the deed of trust. ( 3 )  A deed from C. H. Fowler, administra- 
tor of S. H. Fowler, to Hannah J. Kennedy, for certain lands contem- . 
plated i n  the conspiracy, but left out in  the deed of trust by mistake of 
defendants; and the special proceeding before the Clerk of the Superior 
Court to obtain leave to sell the land for assets, which the said deed ' 

purports to follow. The defendant Baxter was the bookkeeper of defend- 
ant Fowler, the defendant Kennedy was the sister and partner of defend- 
ant Fowler, and the defendant Cowell was his partner. Defendants 
demurred to the complaint, and assigned many grounds, which are em- 
bodied substantially in the following: (1) That there is a misjoinder of 
causes of action, and the causes affect the several defendants differently. 
(2) That the action can not be sustained: Because neither the adminis- 
trator, administrator do bonis non, nor the receiver is a party plaintiff. 
(3)  Because the creditors are not parties plaintiff. (4) Because there is 
no jurisdiction a t  term over-first, a cause of action for failure to file 
annual accounts; second, to set aside orders of sale and confirma- 
tion, and a deed executed thereunder, in a special proceeding to ( 16 ) 
sell land for assets. (5)  Because there is no allegation that S. H. 
Fowler made a deed of assignment. ( 6 )  That the complaint is argu- 
mentative, hypothetical, and in  the alternative. 

The demurrer was overruled and defendants appealed. 

Messrs. Simmons & Ward for plaintiff.  
Messrs. Clark & Guion for C. H.  Fowler et ah., appellants. 

, 
CLARK, J. I f  the grounds of the complaint "arise out of one and the 

, same transaction, or series of transactions, forming one course of dealing, 
and all tending to one end; if one connected story can be told of the 
whole," i t  is not multifarious. Ruf in ,  C. J., in  Bedsole 2). Monroe, 40 
N.  C., 313, cited and approved in  Young v. Young ,  81 N.  C., 91; King 
v. F a ~ m e r ,  88 N.  C., 22, and in Heggie v. Hill ,  95 N .  C., 303. To same 
purport is Hamlin  v. Tucker, 72 N. C., 502. That the "main relief may 
be effectual, the plaintiff may state in his bill any number of conveyances, 
improperly obtained from him, either a t  one or more times respecting 
different kinds of property, and ask to have them all put out of his way, 
or to have reconveyances; for the several conveyances do not so much 
constitute distinct subjects of litigation, but are rather so many barri- 
cades erected by the defendant to impede the progress of the plaintiff to- 
wards his rights." Bedsole v. Monroe, supra. "Where a general right 
is claimed, arising out of a series of transactions tending to one end, the 
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plaintiff may join several causes of action against defendants who have 
distinct and separate interests, in  order to a conclusiorr of the whole 
matter." Young v. Young, supra. 

Urrder the Code, sec. 267 ( I ) ,  where the causes of action all arise out 
of transactions connected with the same subject matter, a cause of 

action in  tort can be joined' with one to enforec an equitable right 
( 17 ) (Eenton 1.1. Collins, 118 N. C., 196) ; and proceedings for en- 

forcement of legal and equitable rights can be joined. Solomon 
71. Bates, 118 N .  C., 311, 316; &ate v. Smith, 119 N.  C., 856. This is an 
action for the conversion of the cntirc estate of the ancestor of the infarit 
plaintiff and to set aside sundry transactions, conveyances and judgnrcuts, 
by means of which the wrong has been done, in none of which frauds the 
ar~eestor participated. The demurrer for n l i ~ j o i n d e ~  was therefore prop- 
erly ovcrruled. H a d  i t  been sustained, the action would not have been 
dismissed, but divided into several, in the trial of each of which substan- 
tially the same evidence $odd have bcen admitted and the same proposi- 
tion of law discussed, with great illcrease of costs and time and with ' 

benefit to 110 one. P~etzfelder v. Iwur.nnce Co., 116 N.  C., 491. The 
principle that an action in  tort can not be united with one in  contract 
applies only whcre they arise out of transactions coinmted with different 
subject matters. State v. Smith; supra. 

"The subject matter of the action" is so well defined by Bliss on Code 
Pleading, sec. 126, that we cite i t :  "The cause of action has been de- 
scribed as being a legal wrong threatened or committed against the com- 
plaining party; and the object of the action is to prevent or redress the 
wrong by obtaining some legal relief. The subject of the action is 
neither of these; it is not the wrong which gives the plaintiff thc right to 
ask the interposition of the Court, nor is it that which the Court is 
asked to do for him, but i t  must be a matter or thing, differing both from 
the wrong and the relief, in regard to which the controversy has arisen, 
concerning which the wrong has been done; and this is ordinarily the 
property, or the contract and its subject matter, or other thing involved 

in the dispute. Thus, i n  an action to recover the possessipn of 
( 18 ) land, the 'right7 is the right of possession; the 'wrong' is the 

dispossession; the 'object7 is to gain possession; and the 'subject,' 
or that in  regard to which the action is brought, is the land and usually 
its title." 

The personal representative is made a party defendant. I t  is imma- 
terial and not ground of demurrer that he is not a plaintiff. Teaguc v. 
Downs, 69 N. C., 28 ; Il/fcCormac v. Wiggins, 84 N.  C., 279. The creditors 
are not necessary parties. Carlton v. Ryers, 93 N .  C., 302 ; Hancock 11. 

Wooten, 107 N. C., 9. Besides, i t  is alleged in  the complaint that there 
are no creditprs, and the demurrer admits it. 
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The fourth ground of demurrer was also invalid. I t  misconceives 
matters stated as  inducement as the cause of action itself. As to  the 
fifth ground of demurrer, there is an  allegation tha t  the defendants claim 
tha t  S. H. Fowler made a deed of trust, that  what purports to be such is  
on record, and that the defendants are holding under it. This is  suffi- 
cient under Laws 1893, chap. 6, to proceed to have the cloud removed, 
though the  plaintiffs are not i n  possession. 

The last ground assigned for  demurrer, that  the complaint i s  "argu- 
mentative, hypothetical, and i n  al ternati~e," if i t  were true, is not cause 
for  demurring, but would justify a motion, before answering or de- 
murring, for  a repleader and to make the complaint more explicit. The  
Code, 261, and cases cited in  Clark's Code (2 Ed.), p. 207. 

No error. 

Cited:  Pender v. Malleti ,  123 N. C., 61; McLean v. Shaw,  125 N. C., 
492; Junge  v. MacKnight ,  135 K. C., 116; Reynolds v. R. R., 136 K. C., 
347 ; Fisher v. T r u s t  Co., 138 N.  C., 242, 246 ; V a w k  v. Lumber Co., 145 
N. C., 50; Campbell v. Cronly,  150 N.  C., 466; Ricks  v. Wilson ,  151  
N. C., 48, 49;  Crockett v. Bray ,  ib., 617; Swindell v. S m a w ,  156 N. C., 
2 ; Speas v. Woodhouse, 162 N. C., 69 ; A y e r s  v. Bailey,  ib.; 212 ; Christ- 
m a n  v. Hill iard,  167 N.  C., 8 ;  Lee v. Thornton ,  171 N. C., 213, 214. 

STATE ox RELATION OF J. H. BLOUNT, SOLICITOR, V. W. S. SIMMOR'S ET ALS., 
COMMISSIONER OF PAMLICO COUNTY. 

Action b y  State  t o  Vacate E d r y  of Oyster  Beds-Liability of S ta te  for 
Costs of Action-Costs-Fee Bill-Taxing Costs-Appeal. 

1. Under section 536 of the Code the State is liable for the costs of an action 
instituted by the State Solicitor under the provisions of see. 4, ch. 287, 
Acts of 1893, requiring him, as Solicitor, to bring an action to vacate an 
oyster bed entry upon the filing with him of an affidavit of five inhabitants 
of a county alleging that such entry is a fraud upon the State. In such 
case, it s e e m  that the persons making the affidavit might be held liable a s  
relators if it  should appear that the action mas for their benefit and a t  
their instance. 

2. The fee taxable for "appeal and docketing in Supreme Court" is two dollars 
only. 

3. An action by the State to vacate an oyster bed entry being a civil action, a 
fee of one dollar for entry of judgment in term time is taxable against the 
State as the losing party. 

4. Where, in an unsuccessful action by the State to vacate an oyster bed entry, 
a judgment was rendered against the county for costs, but set aside .on 
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appeal, and subsequently the judgment was properly rendered against the 
State for costs, it was error to charge the State with the fees for the 
entry of the first judgment, and "appeal and docketing in Supreme Court" 
on the appeal by the county. 

5. Costs are not allowed for docketing, filing and indexing a judgment against 
the State or county, since no lien can be acquired by such docketing. 

6. The fee of twenty-five cents for motion for judgment can only be taxed 
when the motion is a motion in the cause, in writing, and required to be 
recorded. 

7. An appeal lies to this Court from the erroneous taxation of items in bill of 
costs in the Superior Court. 

PETITION by the State for a rehearing and reversal of the case decided 
a t  September Term, 1896,119 N. C., 50. 

Zeb. V .  Walser, Attorney-General, and Mr. W.  A. Guthrie for the 
State. 

Ness~s.  Simmons & Ward and Allen & Dortch, contra. 

( 20 ) FAIRCLOTH, C. J. This case was decided a t  last term, when i t  
was held that the State was liable for the costs of the action, upon 

nonsuit being taken in the Superior Court, and this is a petition to 
rehear. The decision was based upon the Code, see. 536. I t  is now urged 
that Code, see. 537, controls the case, and that the State is not liable. 

At common law the king neither paid nor received costs, as the former 
was his prerogative and the latter was beneath his dignity, and the gen- 
eral statutes giving costs did not incIude the Sovereign. The same prin- 
ciple has been applied in  this country and in  this State, so that the 
State is only liable in the erent of express statutory provisions, which 
are now quite general i n  the different States. I n  the absence of express 
statute the relator, in  an action in the name of the State when the matter 
was of a public nature, and he had no more interest in  the controversy 
than other citizens, was not liable for the costs of the defendant when a 
nonsuit was entered. Hill 2%. Bonner, 44 N. C., 257. There are instances 
in  which the State allows its citizens to u8e its name to enforce private 
rights, for example, quo warrartto (Code, chap. 10, see. 603, et seq.), but 
the relator is required by security to indemnify the State against all costs 
and expenses. There is no such requirement in  the Act of 1893, chap. 
287, see. 4, but i t  expressly makes the State Solicitor the relator. 

I n  the argument i t  was properly conceded that the party for whose 
"benefit7' the action was instituted was chargeable with the costs. Laws 
1893, chap. 287, sec. 4, made it the imperative duty of the State Solicitor 
to institute this action, as soon as an affidavit of five inhabitants was 
filed with him, alleging that certain licenses, including natural oyster 
beds, were frauds upon the public property of the State. 

14 
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I t  was suggested by plaintiff's counsel that these five inhabi- ( 21 ) 
tants were really the relators, and liable for the costs, and that 
the State was not liable according to said see. 537. We cpuld prob- 
ably agree to that proposition if we could see that the action was a t  
the instance of these men and for their benefit. I t  does not appear that 
they were promoters of the Act of 1893, ehap. 287, or that they advised or 
encouraged the suit, nor how the success of the suit would have enured to 
their benefit more than to any other citizen of the State, for in  that event 
the recovered natural-oyster beds would at once become the State's public 
property. See. 537 of the Code provides for the enforcement of private 
or corporation rights in the name of the State, at the expense and cost of 
the relator, and in  sec. 536 the Sovereign assumes the costs of such civil 
actions as it may deem proper to prosecute, and in  the Act of 1893 
selects its own relator. 

We are called upon to determine the legality of the several items of 
costs charged by the Clerk in this case. We do so, and call the attention 
of the courts to this matter. 

The items of cost taxed by the Clerks of the Superior Court have rarely 
been before this Court, and hence the fee bill (the Code, sec. 3739, 
amended by Laws 1886, chap. 199)) has been construed by the different 
Clerks in the State, each according to his own judgment, and doubtless in  
many instances illegally and to the great wrong of suitors. The items of 
the present bill present some of these errors for correction. "Appeal and 
docketing in  Supreme Court," taxed at  $3 each, should be $2, and the 
State is only taxable with the last appeal, the first having been decided 
against the defendants. The entry of "two judgments in  term time $2," 
would be illegal if this were a criminal action, since the $1 is only 
allowed by statute for '(judgnlent" when the judgment is against 
the defendant, but the charge is  valid in  this instance, as this is ( 22 ) 
a civil action, though the State is plaintiff. But on the first 
appeal the judgment was held to have been erroneously entered against 
the county of Pamlico, and was set aside, and the State can not be taxed 
with that $1, nor, as above said, with the "appeal and docketing" in that 
appeal-only for the last judgment and last appeal. The charge of 45 
cents for docketing, filing and indexing judgment is also disallowed. 
The statute does not contemplate that bills of cost, devolved upon the 
State or county by a no1 pros or even a verdict of not guilty, or even in  a 
civil action, shall be docketed, since no lien can be acquired by such 
docketing. An observance of this will save many thousands of dollars 
which are improperly taxed against the county in  cases where the prose- 
cution fails. The charge, "motion for judgment 25 cents," is often made 
by Clerks, but is illegal. The "motion" for which "25 cents" is allowable 
i s  a motion in  the cause made in  writing and requiring to be recorded, 
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and not the mere verbal application for a judgment. Nor is there any 
"notice" in  the papers justifying the charge of 25 cents, and we can not 
see the ne~essity of any, unless the Clerk ingeniously thought to charge 
for "notice of a motion for judgment." Correcting the bill as above, 
the $13.15 sent up should properly be $6.95. The overcharges and abuses 
i n  making out bills of cost have become, and justly, a matter of public 
complaint. Yet there is this excuse, that bills of cost having rarely been 
before the Courts, Clerks, no matter how conscientious, have had no 
authoritative construction to follow. Hence, there has been very little 
uniformity, each Clerk being, like the Gentiles of old, "a law unto him- 
self ." 

I t  has been a mistaken conception that an appeal does not lie to this 
Court to correct erroneous taxatiol~ of items in  bills of costs. Parties 

have a right to have such orders reviewed here on appeal, and in  
( 23 ) that manner only can uniformity be maintained. The Court has 

often held that when the subject matter of an action has been 
destroyed by accident, compromise, or otherwise, the Court will not t ry  
such cases on the merits, merely to determine which side should pay the 
costs. 8. v. Horne, 119 N .  C., 553. This is what is meant by the 
ruling that the Court will not hear an appeal involving only a matter of 
costs. The Court never meant to hold that a litigant could be taxed with 
items of costs, not allowed by law, and be without the remedy of an  
appeal to redress his wrongs. But for chap. 199, Laws 1885, which 
evidently was prepared i n  the interests of Iarge fee bills and which has 
nothing of merit to recommend it, this and all other bills of costs might 
be pruned of many items charged without corresponding service rendered. 
With this addition the judgment is 

Affirmed. 

Cited: Guilford v. Commrs., post 28; Cr 'a~n~r  v. Worth,  122 N.  C., 
256; Herring v. Pugh, 125 N. C., 438; d l i l l w  c. Xtate, 134 N.  C., 273; 
huther  n. R. R., 154 N. C., 104. 

GEORGE W. GUILFORD, CLERK OF REATJFOKT SUPERIOR COURT, V. T H E  
BOARD OF COMMISSIONERS OF BEAIJ~ORT COUNTY. 

Action for Costs-Costs in Criminal Causc-Liability of County-Pees 
of Clerk of Xuperior Court. 

1. The  State and county a r e  liable for costs only in the cases expressly pro- 
vided by statute. 

16 
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2. A county cannot be taxed, under section 739 of the Code, with any part of 
the fees of the clerk or other officers in criminal actions if the grand jury 
returns "not a true bill." 

3. When a defendant is bound over to the Superior Court by a Justice of the 
Peace, the Clerk of the Superior Court is not entitled to the fee of 50 cents 
allowed by chapter 199, Acts of 1885, for "appeal from Justice of the 
Peace." 

4. The fee of 10 cents allowed the Clerk of the Superior Court by chapter 199, 
Acts of 1885, for "filing papers," is for filing all the papers in an action 
after final judgment, as prescribed by section 86 of the Code, and not for 
filing each paper in a case. 

5. The Clerk of the Superior Court is not entitled under section 3739 of the 
Code to a specific fee for recording the proceedings of a cause in the 
minute docket of the Court, as required by section 83 (6)  of the Code. 

6. The liability of a county for defendant's witnesses is restricted to the same 
cases in which the county is responsible for half fees to officers, except 
that the Court is not liable to defendant's witnesses where he is convicted 
and unable to pay. 

7. An appeal lies from a judgment involving merely the takation of a bill of 
costs. 

ACTION, commenced before a Justice of the Peace by George ( 24 ) 
W. Guilford, against the Board of Conimissioners of Beaufort 
County, to recover fees as Clerk of the Superior Court, heard on appeal 
and on complaint and demurrer before Bryan, J., at Spring Term, 1897, 
of BEAUFORT. 

The complaint was as follows: 
"The plaintiff, complaining of the defendants, alleges: (1) That  

plaintiff is  the Clerk of tne Superior Court of Beaufort County, N. C. 
(2 )  That  a t  the Fall  Term, 1896, of the Superior Court of Beaufort 
County, a bill of indictment was sent before the grand jury of said 
county, charging one George Pi l ly  with larceny, and was returned by the 
grand jury 'Not a true bill.' That  there was no prosecutor i n  the said 
case. That  the following fees are due plaintiff i n  said criminal action, 
towit : 

Indictment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ .60 
Docketing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .25 
Six s u b p o e n a s - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  .90 . . 
Filing papers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .20 
Preparing bill of costs ..................................... .25 . .  . 
Recording in  minutes ...................................... .50 
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"That the defcndants are indchted to plaintiff for one-half of said bill 
of costs, under see. 739 of the Code. That there is due plaintiff 

( 25 ) the sum of one dollar and thirty-fivc cents on said bill of costs by 
defendar~ts. That defe~ldants have refused to pay the said sum, on 

the ground that the county is not liable in cases where the grand jury has 
returned 'Not a true bill.' ( 3 )  That at  Fall Term, 1896, of the Superior 
Court of Heaufort County, one Elijah Sclhy, who had been bound over 
by a Justice of the Peace to said term, charged with larceny, was in- 
dicted and convicted arid sentenced to the State Prison for the term of 
two years. That among other fees due the plaintiff in the said criminal 
action are the following, towit: 

"That the defendants arc indebted to nlaintiff for one-half of the 
fees above specified. That the defcndants have refused to pay thc said 
hill of costs, or tlie one-half thereof for which the cchnty is liablc, on 
the following grounds, towit: First. That the said Elijah Sclby did 
not appeal from the Justice of the Peace to the Superior Court, but 
was bound over by the Justice of the Peace to appear at  said term, and 
that the fee of 50 cents for an appeal and 25 cents for docketing tlie 
same is not due plaintiff in said criminal action. Second. That the 
plaintiff is not entitled to charge the fee of 25 cents for filing papers, 
but d~fendants insist that a single fee of 10 cents only can be charged 
for filing papers in each case, and riot a fee of 10 cents for filing each 
paper. Third. That tlie plaintiff is not entitled to a specific fee of 25 
cents or any other specific sum, for recording in the minutes. 

Wherefore, plaintiff prays judgment against the defendants 
( 26 ) for the sum of orre dollar and thirty-five cents, being half fees in 

State against George Filly, as set forth in  section 2 of this com- 
plaint, and for the sum of sixty cents, being half fees in State against 
Elijah Selby. 

The demurrer was sustained and plaintiff appealed. 

M r .  CJharles F. Warren, for defendants. 
No counsel contra. 

CLARK, J. At common law, in criminal actions, the sovereign neither 
paid nor recovered costs. S. v. Manuel, 20 N. C., 20. The State and 
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county are now liable for costs, but only in the cases expressly provided. 
by statute. S. v. Massey, 104 N.  C., 877. Code, see. 739, which 
specifies the instances in  which the county shall be liable either for half 
or for whole fees in criminal actions, is restricted to those in  which 
"there is no prosecutor, and the defendant shall be acquitted or con- 
victed, and unable to pay the costs, or a nolle proseqzlii be entered, or 
judgment arrested." There is no provision for taxing the county with 
any part of the fees of officers if the grand jury ignores the bill, or if 
t h e  bill is quashed, nor if the prosecutor is taxed and proves unable to 
pay. Possibly, the legislature considered that it would entail great and 
unjustifiable expense if the county were taxed with the fees of 
officers in the frivolous and trivial prosecutions in  which the grand 
jury refuse to find a true bill, or in  which the judge should quash the 
indictment because not good in  law. The judge properly held that the 
county was not liable for half fees in  the case of State against Pilly, 
in  which the grand jury had returned "Not a true bill." 

As to the second cause of action, for the half fees in  the case of State 
against Selby, in  which the defendant therein was bound over by a jus- 
tice of the peace for larceny, was "convicted and unable to pay 
the costs," and in which there was no prosecutor, the officers were ( 27 ) , 
entitled to half fees from the county, as to all legal fees. But 
the charge, "Appeal from justice of the peace, 50 cents, and docketing 
same, 25 cents," is illegal. There was no appeal, for the Justice "bound 
over," having no final jurisdiction. Code, sec. 3739, prescribed: "Ap- 
peal from justice of the peace, including docketing, 50 cents." Acts 
1885, ch. 199, strikes out the words "including docketing," but no fee 
is given for docketing an appeal, and none could be taken in  any event. 
Besides, the fee for appeal from a justice is only allowed in  civil cases 
and in  those criminal cases i n  which the defendant or the prosecutor 
is taxed with the costs. Even though the defendant should be acquitted 
or no1 pros'd i n  the upper court, the county is in  no manner liable for 
fees. Code, see. 895, expressly provides that in no case of which a 
justice of the peace has final jurisdiction (and only in  such would an 
appeal lie) shall the county be liable to pay any costs." Merrimon v. 
Commissioners, 106 K. C., 369 ; S. v. Shufler,  119 N. C., 867. 

Code, see. 86, prescribes that "the clerk shall keep the papers in 
$each action in  a separate roll or bundle, and, at  its termination, attach 
them together, properly labeled, and file them in the order of the 
date of final judgment." This is the "filing papers" for which the 
clerk is entitled to charge a fee of 10 cents. Acts 1885, ch. 199. I f  
the statute had intended to give a fee of ten cents for filing each paper, 
i t  would have said so. Evidently, the fee was allowed for the single 
.act of "filing papers" when the case is closed. There are no words 
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used to support the contention that a separate fee of ten cents is to be 
allowed for each summons process, subpmna notice, and affidavit re- 

turned; nor is there any authority for the chargc, "Eecording 
( 28 ) in  minutes, 25 ccnts." The clerk is required to keep "a minute 

docket, in  which shall be entered a record of all proceedings had 
i n  the court during the term, in  the order i n  which they occur, and 
such other e ~ t r i e s  as the judge may direct to be made therein." Code, 
sec. 83(6). But there is no specific fee given therefor, either against 
defendant or the county. The languagc of section 3739 is: "Recording 
and copying papers, per copy sheet, 10 cents." This refers to record- 
ing and copying papers, and not to keeping the minutes or proceedings 
of the court. When compensation for officers is made by fees, they are  
not paid for each and every service performed; but for certain desig- 
nated services prescribed fees are allowed, the aggregate of which the 
legislature deems would be sufficient for thc discharge of all the duties 
of the office. Indeed, Code, scc. 3739, provides that "the fees of the  
clerk of thc Superior Court shall be as follows, and no other, namely," 
etc. 

The liability of the county for state witnesses though not for half 
I fecs of officers, whcn the prosecutor is  unable to pay, is caused by the 

1 differencc between the wording of section 739 and that of sections 740. 
and 1204 (and these last arc safeguarded against abusc by sections 743, 
744, and 746). Pegram v. Commissioners, 75 N. C., 120. But the lia- 
bility of the county for defendant's witnesses is restricted to the same 
cases in  which the county is rcsponsible for half fees to officers, except 
that thc county is not liable to defendant's witnesses where hc is con- 
victed and unable to pay. An appeal i n  thc matter of costs lics in 
cases of this kind. 8. 21. ITorne, 119 N. C., 853; Rlount u. Simmons, 
ante, 23. 

I t  admits of some question whether this action can be maintained 
as brought. Certainly i t  would have been more regular to havc had 

thc costs taxed or retaxed in the original cause, and an appeal 
( 29 ) from the judgment thereon. Moore v. Commrs., 70 N. C., 340; 

Belden v. Xnead, 84 N. C., 243. But  thc objection is not raised 
by either party, and we do not pass upon it. 

Affirmed. 

Cited: Clerk's Office v. Comrs., 121 N. C., 30; Gamer v. Worth, 122 
N. C., 255 ; 8. v. Hicks, 124 N. C., 838 ; S. v. Wheeler; 141 N. C., 777 ; 
Luther v. R. R., 154 N. C., 104. 
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ZELL GUANO COMPANY v. P. T. HICKS. 

Practice-Appeal-Time for Service of Case on Appeal-Certiorari. 

1. The time for service of a case on appeal must be counted from the actual 
adjournment of the Court. 

2. When, by agreement of counsel, the time for service of the case on appeal 
was extended to thirty days and the Court adjourned on 31 October,, the 
time expired on 30 November, the last day not being Sunday, and a 
service on 1 December was a nullity. 

3. A petition for a writ of certiorari to bring up the case on appeal will not 
be granted when the petitioner has failed to tile a transcript of the record 
proper, except, possibly, in a meritorious case where the only defect is the 
absence of the record, but certainly not where the appeal was lost by 
failure to serve the case on appeal. 

PETITION by the defendant for certiorari to bring up a case on ap- 
peal which was not served within the time limited for the service. 

Messrs. R.  13. Peebles and MacRae & Day, for petitioner. 
Nr .  R. 0. Burton contra. 

CLARK, J. The time in  which to serve "the case on appeal'' must be 
counted from the actual adjournment of the court. Rosenthal v. Robert- 
son, 114 N. C., 594; Delafield v. Construction Co., 115 N.  C., 21 ; Worthy 
v. Brady, 91 1. C., 265; Turrentine v. R. R., 92 N. C., 642; ChambZee v. 
Baker, 95 N .  C., 98 ; Walker v. Scott, 104 N. C., 481. The court having 
adjourned on 31 October, the "30 days" agreed upon, in  lieu of 
the statutory ten days, i n  which to serve the case on appeal, ex- ( 30 ) 
pired on 30 November (the last day not being Sunday). Code, 
sec. 596; Barcroft v. Roberts, 92 N. C., 249. The attempted service 
therefore upon 1 December, was too late and was a nullity. Peebles v. 
Braswell, 10'7 N.  C., 68 ; Curnmings v. Hoffman, 113 N.  C., 267. It may 
seem a hardship that a party shall lose his appeal by being one day too 
late, but this is not comparable to the confusion which would be brought 
about by not adhering to the time fixed by statute, or the time agreed 
upon by parties in  lieu thereof. Every case in  which there was a 

. failure to observe the time specified would become the subject of con- 
troversy, with affidavits and counter affidavits, and with a wonderful 
increase in  the number of such cases. I n  the present case, the appellee 
gave by consent twenty days more time than the statute allowed, and 
we have no power to add another day against the appellee's will. Vig- 
ilalztibus non dormientibus leges suhcenizcnt. 

21 
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The petitioner failed to file a transcript of the record proper, and 
without doing so he is in no condition to ask for a writ of certiomri to 
bring up the "case on appeal." 

Brown v. Ilouse, 119 N.  C., 622; Shober 1 ) .  Wheeler, 119 N.  C., 471 ; 
Owens v. Phelps, 91 N.  C., 253; Pittrnan v. Iiirnberly 92 N.  C., 562; 
Bailey 71. Brown, 105 N. C., 127; Stephens 1 1 .  Koonce, 106 N.  C., 255; 
Porter v. R .  R., 106 N.  C., 478; Pipkin v. Greene, 112 N.  C., 355; State 
v. Freeman, 114 N.  C., 885. 

Since this motion was argued thc petitioner has asked to be allowed 
to file a transcript of the record proper. In a meritorious case, where 
the only defect is the absence of such record, the court might allow it, ' 

but here i t  would be of no avail and would uselessly impose the 
( 31 ) costs of a transcript upon the pctitioner, since i t  appears as above 

that the appeal was lost by failure to serve the case in  the time 
limited. 

Petition denied. 

Cited: Davison v. Land Co., post, 260; Llum~ell v. Hughes, post, 278; 
Parker v. R .  R., 121 N.  C., 504; Lumber Co. v .  R o w ,  I51  N.  C., 130; 
Walsh v. Budeson, 154 N. C., 175; Bardee v. I'imb~rlalce, 159 N. C., 
552. 

STATE OX TIIE RELATION O F  EDWARD T. CIARI<,  MINISTE TEAT OR D. B. N. 

c. T. A. OF SOLOMON 6. BOONE, DECEASED, v. R. W. PEEBLES, ADMINIS- 
TRATOE OF JOIIN T. PEET%LES ET AIL 

Practicp-Appeal-Statemnt of Case on Appeal-Assignment of Er- 
ror-Sufficiency of RecordLTrust~e-Execute?*-Administrator C. 
T.  A.-Invalid P a y m ~ n t s  by Trustee. 

1. When the grounds of error appear sufficiently assigned in the record itself, 
without a statement of the case on appeal, this Court will consider and 
pass upon its merits. 

2. Where an executor named in a will is thrreby also appointed a trustee arid 
rmouncc>s or dies, thc administrator cum t~sturnento nnncmo appointed in  
his stead succeeds to the trusteeship, and hence an appointment by the 
Clerk of the Court of a trustec in 1)lace of the executor is void and clothes 
the appointee with no power. 

3. In  such case payments of the body of the trust fund made by the adminis- 
trator d. h.  n. c. t .  (1. to the cestui que trust (who was to receive the income 
only) and to the alleged trustte acting urltler the clerk's appointment were 
riot valid payments, and the administrator c. t .  a. is not entitled to  credit 
therefor. 

22 
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ACTIOK, heard .before fWcIver, J., at X a y  Term, 1895, of HALIFAX, 
on exceptions to report of W. E .  Daniel, referee. Both plaintiff and de- 
fendants appealed from the judgment rendered. 

X r .  Thos. AT. Hill, for plaintiff. 
Mr. R. B. Peebles, for defendant. 

MONTGOMERY, J. The defendants moved in this court to dismiss 
the plaintiff's appeal on the ground that there was no statement of 
the case on appeal in this court. I t  is a fact that no such state- 
ment of the case, made out either by the judge or signed by the ( 32 ) 
counsel of both sides, is here, as the general rule requires. The 
motion brings up the question whether or not this particular case falls 
within the exception to the general rule. The action was brought by 
the plaintiff as administrator de  bonis non with the will annexed of 
Solomon Boone, against R. W. Peebles, administrator of John T. 
Peebles, the said John T. having been before his death a former admin- 
istrator de bonis non with the will annexed of Solomon Boone, and W, 
W. Peebles, a surety on the administration bond of the said John T. 
Peebles, for an account and settlement of the matters between the de- 
ceased administrator, John T. Peebles, and the estate of Boone. 

The whole matter was referred to Walter Daniel to decide the mat- 
ters of law and fact, including the pleas in bar. An account was to 
be stated, however the pleas in bar might be decided, the whole to be 
subject to the review of the judge of the Superior Court. 

A half dozen or more different reports were made by the referee un- 
der various orders of the court, and to each one exceptions as numerous 
as leaves i n  Vallombrosa were made by both plaintiff and defendant. 
The whole of the evidence was returned as a part of the report, and 
each and every exception appears on the face of the record itself. There 
is nothing dehors the record which would aid this court in the least 
in  passing upon the question raised by the plaintiff's appeal: and i t  has 
been decided by this court in  Brooks v. Austin, 94 N .  C., 222, that 
when the grounds of error appear sufficiently assigned in the record 
itself, without a statement of the case on appeal, this court will 
consider and pass upon its merits. The plaintiff did not print all of 
the evidence-not as much of i t  as he should have done-but 
owing to the importance of the matters involved in the suit, the ( 33 ) 
immense volume of manuscript and printed matter making up 
the case, the extraordinary amount of work which it seems the counsel 
on both sides have vqluntarily imposed upon themselves (a  large pro- 
portion of which it was unnecessary to have imposed upon us), we have 
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concluded to take no exception to this failure to print the evidence by 
the plaintiff, especially as the defendant did not move to dismiss for 
failure to print, under rule 30 of this court. 

The referee in one of his reports allowed the defendant as a credit 
the sum of $200, which had been paid to Indiana Bristow and her hus- 
band, on 21 December, 1875, with the interest on the same, which 
amounted to the sum of $184.69. He  also allowed the defendant $100, 
paid to the said Bristow, 7 March, 1876, and $97.07 interest thereon; and 
he also allowed the furtrher sum of $150, paid to William Grant, 31 
May, 1875, and $143.50 interest thereon. His Honor, Judge Graves, 
sustained the referee, and in passing upon the report allowed the credits. 
The plaintiff excepted. 

There was error in  the ruling of his Honor. I n  his last will and 
testament the plaintiff's testator, Solomon Boone, bequeathed to his 
daughter, Indiana, now Mrs. Bristow, an equal share in  his property, 
wibh limitations as follows: "I desire that an equal share of my es- 
tate be allotted to my daughter Indiana Florence, and that i t  shall re- 
main in the hands of my executors, that I shall herein and after men- 
tion, and that she shall be entitled to the incomes of said property 
yearly, during her life, and a t  her death if she shall have a lawful heir 
of her body begotten, I give said property to them and their heirs for- 
ever, if not to the rest of my children except my said executor shall 
think i t  necessary to spend any portion of said share in educating the 

said Indiana Florence, which I desire should have a good educa- 
( 34 ) tion, and should the income of her share of my estate be insuf- 

ficient for such purpose I desire done." 
John T. Peebles, the intestate of the defendant, R. M. Peebles, upon 

his qualification as the administrator cle bonis non with the will an- 
nexed of Boone, became the trustee of this fund for the benefit of In-  
diana and her children. Jones v .  Jones, 17 N. C., 387; Creech v .  
Grainger, 106 N. C., 213 ; Young v. Young, 97 N. C., 132. He  had no 
right to pay over to Mrs. Bristow any part of the body of this fund, 
and in doing so he became liable. The clerk of the court appointed 
William Grant a trustee for Mrs. Bristow to secure this fund, in  the 
place of the executor named in  the will, and who had refused to qualify 
as executor. He  mistook his power when he made this appointment, and 
any payment made to him was not a valid payment. The law, as we have 
said, constituted the administrator de bonis non, with the will annexed, 
trustee of Mrs. Bristow. 

I t  would be almost an impossible task for the court to specifically 
discuss each and all of the exceptions filed i n  this case, but we have 
spent a great deal of time and labor in  the consideration of them, and 
we find no error, except the ones pointed out, that would cause us to 
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recommit this case or to alter the judgment, except in the particular 
hereinafter stated. We will observe, by the way, that the amounts which 
the plaintiff undertook to collect in  this action out of the defendants 
on account of rents which the administrator, John T. Peebles, received 
from the lands of the testator, could not be charged against the defend- 
ants in this action, and the referee was right in  refusing to charge the 
defendants with them. I t  appears from the record that they (the 
rents) are the subject of another'suit between the devisees under the 
will of Boone, the testator, and the defendant administrator. 
Of course, no credit allowed in  this action to the defendant will ( 35 ) 
be allowed in that suit as a counter claim to the plaintiff's 
demand. 

The judgment of Judge McIver is affirmed i n  all respects, except that 
the share of Indiana Bristow, towit, $882.90, must not be deducted 
from the amount of the plaintiff's recovery, towit, $2,648.70. That de- 
duction was ordered i n  Judge McIver's judgment, because the judgment 
of Judge Graves allowed the defendant credit for the amounts paid by 
John T. Peebles, adm'r., etc., of Boone to Mrs. Bristow, and for the 
amount paid to William Grant, the alleged trustee, and we have said 
that that was error. 

The judgment of Judge McIver will be reformed as we have herein 
indicated, and the share of Mrs. Bristow will be declared vested in  the 
plaintiff in  this action, to be held by him in  trust for her and her chil- 
dren, under the conditions and terms set out i n  the will of her father, 
Solomon G. Boone. 

Affirmed and modified. 
CLARK, J., did not sit. 

DEFENDANT'S APPEAL. 

MONTGOMERY, J. The exceptions of the defendant were properly 
overruled by the court below and, for the reasons set out in  the opinion 
i n  the plaintiff's appeal, there was no error i11 the rulings of his Honor. 

No error. 
CLARK, J., did not sit. 

Cited: Clark v. Peebles, 122 N.  C., 162; R. R. v. Stewart, 132 N.  
C., 249; Wallace v. Salisbzcry, 147 N.  C., 60; Commrs. v. Scales, 171 
N.  C., 525. 
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( 36 
U. U. BRYAN AND V~RGINIA P. R E ~ A N ,  111s WIFE, V. NAY. UUNN. 

Will ,  Construction of-b'orfeiture of Devised Land--Judgment-Em- 
cution. 

1. While a judgment is a lien upon the lands of the debtor in the county 
where docketed, it gives no peculiar lien upon any particular parcel of 
land, nor docs it divest the title and estate out of the debtor, but only 
enables the creditor, by proper process, to subject thc land to the satis- 
faction of the debt. 

2. A dcvise of land to F. was accompariied by the declaration that if it "should 
at any time be subjected, by process of law, to the debts of F., then his 
estate therein shall, co instanti, cease." A judgment was obtained against 
By., on which an execution was issued, and his homestead exemption of 
$1,000 laid off' in other lands. l'hc txecutioil was then returned with thr 
cndorscment, "No property found aftcr said horncstcnd laid off." IIeZd, 
that as there was no attempt or purpose shown to subject the devised 
liind, by process of law, to the satisfaction of the creditor's debt, there 
was 110 forfeiture of the estate as provided for by the will. 

ACTION for the recovery of land, tried before Robinson, J., at Fall 
Term, 1896, of HALIFAX. 

The facts appear in the opinion of the court. There was judgment 
against the plaintiffs, who appealed. 

Messrs. Thos. N.  Ui l l  and McRae & Day, for plaintiffs (appellants). 
Messrs. R. 0. Burton and David Bell, for defendants. . 
MONTGOMERY, J. I n  the last will and testament of Mrs. Nancy 

Conigland, she devised a certain tract of land in Halifax County to 
her husband for life, with remainder after his death to her nephew, 
Ncwell E. Faucett, if he should be living at  that time, or to his living 
issue should he be then dead. The testatrix further declared her will 
to be "that in case the real estate hcrcby devised to the said Newel1 E. 

Faucett should at  any time be subjected or sought to be subjected 
( 37 ) by process of law to the debts of the said Newell, then his es- 

tate therein shall eo instanti cease and determine, and the said 
real estate shall vest in his issue then living, arid should he have uo 
issue then living, then in my niece Virginia P. Faucett," etc. The hus- 
band died before the testatrix, and Ncwell, who was living a t  her death, 
went irrto possession of the land. A judgment was obtained against 
N c m d  in September, 1880; an execution was issued upon the judgment 
in 1882, arid the dcbtor's homestead exeniption of $1,000, i n  value, laid 
off in another of his tracts of land. The sheriff made return of the 
execution as follows: "No property to be found after said homestead 
laid off." The judgment was paid off in 1886. 

26 
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On 20 October, 1888, Newel1 conveyed by deed the tract of land dc- 
vised to him to the defendant in this action. The plaintiff, Virginia 
1'. Eaucett, requested the court to instruct the jury that upon the facts 
admitted, and the testimony, they should find that the plaintiff was the 
owner of the tract of land and entitled to the possession thereof, and 
that the defendants wrongfully withheld possession from her, and that 
they should answer the first and second issues, "Yes." The first and 
second issues were as follows: "1. I s  the f ~ r u ~ e  plaintiff the owner and 
entitled to the possession of the land described in t l ~ e  complaii~t? 2. 
Does the defendant wrongfully withhold possession thereof from plain- 
tiffs?" The court  fused the instruction and told the jury that if they 
believed the evidence they should answer the first and second issues 
"No," that is, that the plaintiff was not the owner, and that the de- 
fendant did not wrongfully withhold possession from the plaintiff. 

The counsel for the defendant, on the argument here, insisted that 
the devise vested in Newel1 a fee simple estate, with all its incidents, 
including the one of subjection to demand of creditors; that the 
words of the will, whether they be regarded as a conditiorr or ( 38 ) 
as a limitation, which attempted the forfeiture of the estate of 
Newell and the taking of the fee by the plaintiff in case Newell's cred- 
itors should subject or undertake to subject, the land to their debts, 
were void, and the absolute estate passed to Newell. 

Tlrc plaintiff's counsel contended that the fee passed under the will, 
but that i t  was determinable whenever the land should be subjected, or 
sought to be subjected, to the debts of Newell; and he insisted that, 
when judgnent was obtained and execution issued, Faucett forfeited 
the estate, and eo instanti the plaintiff took under the will. We 
are not called on, tlrcrefore, to decide the quantity of interest as to 
Newcll's estate in the land under the will, for the counsel of both 
plaintiff arid defendant agreed that the fee was devised to him. The 
defendant insisted that the deed from Newell to him conveyed the 
interest and estate of the grantor to him in fee, whilst the plaintiff 
insisted that Newell's deed to the defendant conveyed nothing, for the 
reason that while Newel1 was in possession of the property one of his 
creditors, by procuring the judgment and issuing the execution thereon, 
sought to subject the property to the judgment debt, whereby his estate 
was forfeited, and the whole vested in  the plaintiff under the will. The 
only point then for decision in the case is this : Was the land sought to be 
subjected by process of law when the creditor procured judgment against 
Newel1 and issued execution thcreon? We think not. I t  seems that the 
creditor took no stcps under his judgment and execution to proceed 
against this land. A homestead of the full value of $1,000 was laid 
off in another tract of the debtor, and the sheriff made a return of the 
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execution, "Nothing to be found after'laying off thc homestead." The 
creditor and the sheriff seemed to know of the provisions of the will and 

that if they undertook to advertise the property for sale under 
( 39 ) the execution, and to give the debtor the notice then required 

to be given by sheriffs to judgrnerrt debtors whose lands were 
advertised to be sold under execution (Bat. Rev. ch. 44, sec. 14), that i t  
would be a vain thing. I t  is true that a judgment is a lien upon the 
lands of the debtor in the county in which the judgment is docketed, 
but i t  gives to the rreditor no peculiar lien upon any particular parcel 
or tract of the defendant's land. A judgment does not prevent the 
debtor from selling his land, and the deed will be good and pass the title 
if the debt is  afterwards paid off before sale under execution. A judg- 
ment does not divest the title and estate out of the debtor; i t  only con- 
stitutes the land a security for the debt; and as was said in Murchison v. 
Williams, 71 N.  C., 135: "So as to enable the creditor by proper 
process to subject i t  to the satisfaction of his debt." Execution is this 
proper process, and as the execution in  this case was issued, and no 
attempt made to levy upon the land in dispute, i t  must be coricluded 
that the creditor by his judgment and execution did not attempt or 
purpose to subject the land by process of law to the satisfaction of his 
debt. There was no error in the court's instructions to the jury and, 
therefore, none in  the refusal to give those prayed by plaintiff, and the 
judgment is 

Affirmed. 

Cited: Brown v. Harding, 110 N.  C., 267. 

LEWIS FROELICH, TRUSTEE, v. THE FROELICH TRADING COMPANY. 

Action on Note-Note of Business Concern Signed by  
Manager-Parties. 

1. The fact that a manager of a business concern has made himself personally 
liablr by signing a note as manager, with the addition of the name of the 
business concern, does not affect the liability of such concern where it has 
received the benefit of the proceeds of such note. 

2. Where an estate of a deceased person is, under the provisions of the will, 
doing business under a certain name and under the conduct of the executor 
as manager, and is sued, judgment may be rendered against the concern 
in the name by which it is so sued, as well as against the manager, but 
not against the estate, as such, so as to acquire a lien on the property of 
the estate. 

2s 
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3. Where a mill authorizes the executor to conduct and wind up the business 
of the testator, and gives the beneficiaries the net proceeds only, they are 
not entitled to claim exemptions against judgments for liabilities incurred 
in conducting and winding up the business. 

ACTION tried before Graham, J., at March Term, 1896, of ( 4 0  ) 
HALIFAX, a jury trial being waived. The facts appear in the 
opinion of the Court. There was judgment for the plaintiff, and de- 
fendants appealed. 

Messrs. McRae & Day for plaintiff. 
Mr.  Thos. M. Hill for defendads (appellants). 

FURCHES, J. The testatrix was a merchant in the town of Halifax 
at  the time of her death. This business was done under the name and 
style of "Froelich & Co.," which she directed by her will to go to her 
children "to be divided into equal shares by my executor to each, to 
hold to their assigns forever." I n  the third and next paragraph of her 
will she provided as follows: 

'(That my executor is authorized to carry on the business above 
named, to change the style of the firm name, or incorporate the same, 
according to the statute in  this State, giving i t  such name as he deems 
most appropriate, or wind up the business if he deems i t  for the best 
interest of the children, and distribute the proceeds to them or invest 
the proceeds for them in some other manner." "Lastly, I appoint 
Frederick Froelich, my husband, my executor." 

This will was duly admitted to probate, and the husband, executor 
therein named, qualified and undertook to carry out the trusts 
contained in  the will and to settle the estate. 

Under the power contained in  the will, he elected to carry on 
( 41 ) 

the business of "Froelich & Go.," and to change its business name to 
"The Froelich Trading Co." Under this new name, "The Froelich 
Trading Co." on 6 July, 1894, Frederick Froelich, acting as he sup- 
posed under the powers contained in the will of his wife and for what 
we must suppose he thought to be for the best interests of the children 
named in the will, bought out the interest of Charles Froelich & Co. 
in the ('Froelich Trading Co." for which he agreed to pay $496.68. 
And for the payment of this sum he executed a note, under seal, payable 
six months after date, and signed the same ((3'. Froelich (Seal), Mana- 
ger of the Froelich Trading Go." 

There is no fraud alleged in this transaction, and i t  is admitted that 
the goods were bought for the "Froelich Trading CO."; that they were in 
the store building of the "Froelich Trading Co." at the time of the 
purchase and the date of the note, and a part of them are there now. 
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The allegations of the complaint and the admissions in the answer 
resolve the whole case substantially into one question, and that is, 
whether this is a debt of the "Froelich Trading Co." or not. 

Of course, i t  is contended by the plaintiff that i t  is, while thc 
defendant contends that i t  is not. and is the individual hebt of I+oelich. 
The defendant contends that where an agent or cxecutor gives his 
note, signing his name with a seal, and adds the word "executor," or 
words showing his agency, that thcse words are surplusage and the 
agcnt alone is bound. And while i t  is admittcd that this proposition i7 
generally true, i t  is not always true. 

Frcderick Froelich is more than an agent. Under thc will of his 
wife, Corrrelia, he is a trustee of this fund, with direction to 

( 42 ) contiuue the business, and to change the name of the coricerri 
if he thinks best-both of which he did, continued the business 

and changed its name. He  could not continue thc business without 
buying more goods. I t  was not his business. H e  was not to receive the 
profits. I t  was to be carried on for the benefit of the children of the 
testatrix, and he was "to distribute the p ~ o c e e d s  to thcrn." 

This fund, though created by the will of the testatrix, and in a 
sense constituting a part of her estate, was not the subject of distribu- 
tion anlong thc children, after the cxecutor, Frederick, elected to con- 
tinue the business, but orily the  proceed^ that should arise from or 
remain upon the same being wound up. This being so, i t  seems to us 
that the business concern, "The Froelich Trading Co." is liable for 
this debt. E d w a ~ d s  v. Love, 94 N. C., 365. I t  is contended by d(.fend- 
ant's counsel that the defendant, Frederick. has made himself ~erson-  
ally liable by the execution of the note sued on. And irr our opinion 
this is true. But where i t  appears that the purchasc of these goods was 
for the benefit of the "Froclich Trading Co.," and that this concern 
got the benefit of them, the defendant Frederick making himself pcr- 
sonally liable by the rnarincr in which he executed the i o t e  does not 
prevent the business concern, "The Froelich Trading Co." from also 
being liable. Edwards v. Love, supra. Supposc the note had been 
made and signed in the name of the Froelich Trading Co.; i t  seeins 
to us that i t  could hardly be contended that i t  would not be liable. Or, 
suppose the goods had 'been bought just as they were by defendant 
Frederick, but no note given for thcm, could i t  be contended that the 
business concern, the Froelich Trading Co., would not have been liable? 

And if i t  would be liable with a note given i n  the name of the 
( 43 ) concern, or without any note at  all, upon what principle of 

equity is i t  not liable in this case? 
I t  is contended that, if otherwise entitled to recover, he cannot do 

so in  this action, for the reason that the executor is not a party. And 
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i t  is conceded that in  personal actions against a decedent's estate the 
personal representative must be made a party. I n  this case the executor 
is a party defendant, though he is not named or sued as such; nor was 
i t  necessary that he should be so named and sued. The cause of action 
is fully set out in the complaint, and is to collect a debt contracted after 
the death of the testatrix. The judgment should not be against her 
estate, but against tho defendant Frederick personally, and the Froelich 
Trading Co., represknted by the defendarlt Frederick, for a debt made 
by him in the due course of executing the trust. So the proper parties 
were the Froelich Trading Co. and Frederick Froelich. and both of - 
these are defendants. 

I t  is also contended by deferldarlt that the Froelich Trading Co. is 
a partnership concern, composed of the four children of the testatrix, 
and that each of them is entitled to a personal exemption. But from 
what we have said, i t  is seen that this is not so. ~ h &  is a trust fund. 
created and placed in  the hands of the defendant Frederick to carry on 
the business for the benefit of the children, and they are only to have 
the proceeds cxlistl-ibuted among  thew^ at the closing out and winding 
up of the concern. This is the only interest they have in the concern- 
that is, in  what is left after paying the debts and liabilities of the 
concern. I t  is clear, then, that they are not entitled to the personal 
property exemptiorls claimed. 

We see no ground for a specific lien. The plaintiff sets up a mart- 
gage in his complaint, but we see no further ~nentior~ of i t  i n  the case 
and, of course, no lien can be declared oh this. 

The judgment of the court below should have been a personal 
judgment against Frederick Froelich, and also judgment against ( 44 ) 
the Froelich Trading Co. With this n~odification the judg- 
ment is 

Affirmed. 

Cited: Alezander I:. Alexander, post, 474; Roberts v. Connor, 125 
N.  C., 47; Fountain v.  Lumber Go., 161 N. C., 38. 

FRANCES 0. RIGGAN ET AL. V. NANNIE TAMKIN ET ~1.9.  

Will ,  Construction of-Devise-Estate, Vesting of. 

Where a testator provided in his will that his estate should be managed by his 
daughter L. alone during her life, and at her death by his daughter P., if 
shc should survive L., until the death of his last single daughter, who 
had never married, and further provided for its division at  the death or 

31 
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marriage of his last single daughter among such of his children as should 
never n~arry after the making of the will, and L. survived the other 
unmarried daughters. Hcld,  that no estate vested in the unmarried 
daughters beforc their death. 

SPECIAL PROCEEDING for the division of land commenced before the 
Superior Court Clerk of HALIFAX, and heard, on the issues raised, be- 
fore Boykin,  J., at September Term, 1895, of HALIFAX, on an agreed 
statement of facts. 

Mr. Joseph B. Batchelor, for plaintiff. 
( 48 ) Messrs. T .  W.  Hawkins and! Cook d Green, for defendants (up- 

pellants). 

FUR~IIES, J. This appeal involves the construction of a most remark- 
able will. The will was made in 1565, and the testator, William Lamkin, 
died in  1866, and soon thereafter i t  was duly admitted to probate. The 

testator had ten children, all surviving him at the time of his 
( 49 ) death-four of whom were then married, the other six, all of 

whom were daughters, being unmarried. 
After providing for the payment of his debts in the first clause of his 

will, he provides in the second clause that all the residue of his estate 
shall be kept together, and under the management of his daughter, 
Letha A. Lamkin, and if she shall die before Parmelia Lamkin, then the 
estate to be under her management for the use and benefit of his six 
single daughters. 

The third clause of his will i s  as follorvs: "At the death or marriage 
of my last single daughter, who has never married, I give to such of my 
children-Frances 0. Riggan, Lucy H. Riggan, Harriet hl. Lamkin, 
Parmelia E. Lamkin, Letha A. Lamkin, Mary W. Larnkin, Rebecca E. 
Lamkin, Sarah M. Larnkin, and George W. Lamkin-as .shall never 
marry, after this time, each an equal portion of said balance of my 
estate; but the shares of my said daughters, Frances 0. Riggan, and 
Lucy H. Biggan, are only given to them during their lives, and after 
their death said shares are hereby given to their children, then surviv- 
ing, by their present husbands." 

Clause 4. "After the death or marriage of my last single daughter, 
who has rlcver married, her share of my estate is to be divided equally 
between my above-named children who shall have never married after 
this time-the children of any deceased child among them to stand in 
the place of the deceased parent." 

This will was made 23 September, 1865, and on the 30th of the same 
month the testator made the following codicil: "I do hereby declare that 
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my daughter, Mahala Paschall, arid hcr two children, Williarri Henry 
Paschall and Elizabeth H. Bottoms, are not to take any part of my estate 
under the foregoing will." 

The question as to whethrr the inhibition to marry, placed on ( 50 ) 
the single daughters, was not against the policy of the law and 
therefore void, leaving the estate to vest i n  fee, was ably argued by 
counsel. But the view we take of the case and the construction of the 
will, does not make i t  necessary that we should consider this qucstion. 

We are clearly of the opinion that no estate vested under the will 
until the death of Letha A. Lamkin, at  which time the tcstator says, "I 
give to such of my clddreri * " " each an equal portion of said 
balance of my estate." This being so, that is, no estate being in thc 
unmarried daughters before their death, the removal of the urilawful 

<> 

restrictions was of no avail, as they had no estate to be freed. And as 
they had no estate, none could desceird to their brothers and sisters upori 
their death. 

I t  only remains to see who were the devisces capable of taking under 
the will. a t  the dcath of Letha A. Lamkin. 

And i t  seems to us to be plainly declared tbat Frances 0. Riggan arid 
her children, Lucy H. ltiggan and her children, and George W. I.amkin, 
who were married a t  the date of the will, and were never married again 
after that time, are the only bcneficiari~s under the will. 

Maliala Paschall and her son, W. IT. Paschall, and her daughter, Eliza- 
beth XI. Bottoms, are expressly excluded from any benefits under the 
will by the codicil. 

And the defendant, Nannie E. Lamkin, is excluded for thc reason that 
her mother, Sarah M. Larnkin, died in 1893, before Letha 11. Lalrikin, 
arid therefore had no estate in the property willed by William Lamlrin, 
to descend to the defendant, Nannie Lamkin. And she cannot inherit, 
through her mother, from her aunts, if they had any estate to inherit, 
being an illegitimate child. 

This makes i t  unnecessary for us to determine whetber Letha A. Lam- 
kin, the surviving single daughter, took any estate or not (as the learned 
Judge below seemed to think she did), as the results are the same, 
whether she did or did not. The judgment below is affirmed. ( 51 ) 

MONTGOMERY, J., did not sit in the case. 
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K. H. CUT'CHIN ET AL. v. W. 1-1. JOHNSTON. 

Life Tns-umnce Policies-Keneficia~ie~s-Ht~sband and M'ifp-llransf er 
.by W i f e  of Tnterest in Procpeds of Life I n s u r a n c ~  Policy Without 
Qonmnt of IIusband-Power of Election by Wife-Mortgage-Subro- 
vation. 

1. Tho procccds of a policy of iusurar~ce on the life of a husband payable to 
his wife and children bclong to them aud not to the estate of the decedent. 

2. A m a r r i d  woman who is bnwficiary in  a life insurance policy callrlot 
trailsfer her interest thereiu or in the proceeds tbereof without the con- 
scut of her husband. 

3. Whcrc a married woman who was the beneficiary in a life insurance policy 
issued on the life of her father, elected without the eousent of her husband 
to allow the proreeds to be applied to the reduction of a mortgage on her 
father's land and thcu to take a s  an heir, as  directed in her father's will, 
ant1 upou discovering that the estate was insolwnt, she and her husband 
joined jn as1 action to be subrogatctl to the rights of the mortgage. l l c ld ,  
That by such action the husbaud ratified the election which his wifc had - 

made. 

4. Where the beneficiaries of a life insurauce policy elect to allow the proceeds 
of the policy to be applied to thc rrcluction of a mortgaqe on the decedent's 
land and then take a s  devisees nncler the latter's will, and the estate is 
found to be ji~solvent, they a re  entitlcd to be subrogatcd to the rights of 
thc mortgagee as against other clcvisccs anld careditors, but only upou pay- 
ing the mortgage dcbt in full. 

CLARK, J., dissenting, as to par. 2, of hcadnote. 

ACTION, to be subrogated to the rights of the defendant, W. 11. John- 
ston, as holder of a mortgage which plaintiffs, as devisces of their father, 

partially discharged with the proceeds of a life insurance policy 
( 52 ) belonging to them, tried before Robinson, b., a t  Fall  Term, 1896, 

of EDCECOMRE, upon a case agreed. His Honor gave judgment 
for the defendants, and the plaintiffs appealed. The facts are stated in 
the opir~iorl of the court. 

Messrs. G. M.  2'. Fountain and 6. L. Bridgers, for plainti fs  (ap- 
pellants). 

Messrs. $1. G. Connor and Staton & Johnston, for defendant. 

FURCHES, J. Norfleet Cutchin, at  the time of his death, held an in- 
surance policy on his life, of $3,000, for the benefit of his wife, Margaret 
A. Cutchin, and his four children. The money arising from this policy 
was no part of his estate, but belonged to the widow and children named 
therein. Burwell zl. Snozo, 107 N.  C., 82. But said Norfleet was in- 

34 



N. C.] FEBRUARY TERM, 1897. 

debtcd a t  the time of his death, and had executed a mortgage to the de- 
fendant Johnston upon a tract of land known as the "Pipkin tract," to 
secure a debt of $3,000, this debt being for money he had borrowed to 
purchase this tract of land. The said Norflcet Cutchin, at  the time of 
his death, left a last will and testament, in which the defendant Johnston 
was named as executor, and this will was duly admitted to probate, and 
Johnston qualified as executor thereof. By the will the testator devised 
his lands, consisting of the Pipkin tract and other lands, to his said 
widow (who was to have a life estate in  the home tract), to his daughter, 
Mattie Lee Bobbitt, and to the children of his son, R. N. Cutchin, and 
the children of his son K. H. Cutchin-the wives of the said R. N. 
Cutchin and K. 13. Cutchin-to have a life estate in a part of the land 
devised to their children respectively. After making this disposition of 
his property, the testator, by the tenth paragraph of his will, made the 
following provision: "1 direct and provide that the proceeds of 
the policies of the Equitable Insurance Company, which were ( 53 ) 
issued for benefit of my wife and children, except my son B. E. 
Cutchin, shall be applied to the satisfaction of the debts I contracted to 
enable me to purchase the tract of land known as the Nathan Pippen 
tract, which was conveyed to me by William M. Pippen, as above stated. 
I f  my children, collectivcly or individually, elect to take such procccds 
for their own use, and thus prevent the application of the same to said 
debts, I do, in that event, direct that their, his, or her share be sold and 
applied to the payment of the note held by W. H. Johnston, for the pur- 
chase of the 'Pippen place.' I n  order to better identify said dcbt, I 
hereby state that the price thereof was originally $3,250, but has bccn 
reduced to $3,000 and that the bonds therefor were given by me to 
W. H. Johnston for money loaned me by him to errable me to pay for 
said lands, and were dated 1 January, 1883." 

After the death of the testator the defendant, Johnston, as the agent 
of the widow and children of the said Norfleet Cutchin, collected this 
insurance money. And under authority, as he supposed, of the follow- 
ing order, towit: "We, the undersigned, to whom the proceeds of the 
policy on the life of Norflect Cutchin, deceased, issued by the Lifc ilssur- 
ance Society of the United States, h a y  decided to apply our shares of 
the same to the payment of thc debts specified in the will of the said 
Norfleet Cutchin, as in  the hands of W. H. Johnston, and direct said 
Johnston to apply the same to the payment of said debts." (Signed by 
R. N. Cutchin, K. H. Cutchin, Mattie Lee Bobbitt, and Margaret A. 
Cutchin, on 6 July, 1889, and witnessed by Noah Lewis). H e  applied 
that part of this insurance money due to R. N. Cutchin, K. H. Cutchin, 
Mattic Lee Robbitt, and Margaret A. Cutchin (less the costs and 
charges of collecting the same), to the payment of the said debts ( 54 ) 
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secured by the mortgage on the Pippin tract-but leaving a balance 
still due thereon, including principal and interest, of more than one 
thousand dollars. By the depreciation in  value of the real estate of the 
testator. his estate has become insolvent to such an extent that i t  is 
thought i t  will take the greater part of the real estate to pay the testator's 
debt, still remaining due, after the application of the insurance money, 
as above stated. The Pippin tract, so mortgaged to secure the debt upon 
which the insurance &oney was paid, will probably not sell for much 
more than will pay the balance o f the  mortgage debt. 

Under this state of facts, which are agreed to by plaintiffs and de- 
fendant, the plaintiffs have brought this action, in which they allege that 
as their money has been used, at  the testator's request, and as they 
thought for the purpose of preserving and saving the real estate devised 
to then1 or their children, they are entitled to be subrogated to the rights 
of the mortgagee (or trustee Johnston), the purchase money only being 
due to him in  a fiduciary capacity, and that they shall be paid back their 
money out of the proceeds of the sale of the Pippin tract and out of the 
money arising from the sale of any other land belonging to the testator 
at the time of his death. 

The plaintiff, Mattie Lee Bobbitt, alleges, and this is admitted, that 
she was a t  the time of the death of the testator, and still is, a married 
woman, and that by reason of this fact she was'legally incapacitated to 
make an election, or to sign away and transfer her estate in  the insurance 

I money without the consent of her husband. And this he has never given. 
We are of the opinion that the plaintiff, Mrs. Bobbitt, is not bound by 

reason of having made an election to take under the will of her father; " 
nor by reason of her assignment to the defendant Johnston, herein 

( 5 5  ) set forth, if the case had only presented that state of facts. But  
Mrs. Bobbitt and her husband, A. E. Bobbitt, join in  this action 

against the defendant, Johnston, and in the fifth paragraph of their 
complaint they allege "that they are advised and so believe, that they 
are entitled to be subrogated to the rights of the mortgagee, whose debt 
they have paid, and to have their said insurance money returned to them, 
with interest from the date of the said application of the same on tho 
mortgage debt aforesaid, out of the assets-of said estate, and out of the 
proceeds of the sale of said land." And their prayer for relief is almost 
in  the very words of the fifth article of the complaint, above quoted. 

I f  Mrs. Bobbitt and her husband had not joined i n  bringing this 
action, but had brought a personal action against the defendant, repudiat- 
ing or denying the legal validity of her order to apply the money, and 
demanding payment of the sanie to them, i t  is probable they would have 
recovered judgment against him for the money wrongfully appropriated. 
But they do not choose to take this course, and join in with other heirs 
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and devisees i n  bringing this action against the defendant Johnston, as 
the executor of Norfleet Cutchin; and ask that they "be subrogated to 
the rights of the mortgagee, whose debt they have paid," and that they 
have their n~oney returned to them, with interest thereon, "out of the 
assets of said estate and out of the proceeds of the sale of said land." 

We are not a t  liberty to disregard the allegations of the plaintiffs in 
their complaint, and must take these allegations and the prayer of plain- 
tiffs for relief as a ratification of the order to the defendant. Johnston, 
to apply the insurance rnoney to the payment of this mortgage debt. 
This being so, i t  puts Mrs. Bobbitt on the same footing with the plain- 
tiff, K. 11. Cutchin and R. N. Cutchin. The other plaintiffs, being 
grandchildren, and having no interest in  the insurance money, ( 56 ) 
have no right to conlplai~l-of any application that may have been 
made of the sanie. Thcy have no standing i n  court from any point of 
view. 

This examination of the case reduces i t  to the consideration of one 
question-that of subrogation. 

The plaintiffs having [been] requested by the testator in his will to 
apply this insurancc money to the payment of this mortgage debt, arid in 
exoneration of the land which was willed to them or their children, are 
entitIed to be subrogated as agaii~st the other devisees and legatees of thc 
testator, Norfleet Cutchin, who have paid nothing. Burwell v. Snow, 107 
N. C., 82 ; Liles v. Rogers, 113 N.  C., 197. But subrogation is purely an 
equitable doctrine, and is never enforced against a legal title or a superior 
equity. V a u g h a n  v. JefJ'reys, 119 N.  C., 135; 3 Pomeroy Eq. Jur., sec- 
tion 1419, note 1. And as the defendant Johnston has both the legal 
estate and a superior equity, as to the Pippin tract of land, the plaintiffs 
can have no subrogation as to the proceeds of this tract, until the balance 
of the mortgage debt is first paid. 

The judgment of the court, reformed in  accordance with this opin- 
ion, is 

Affirmed. 

CLARK, J., dissents, as to headnote 2. 

Cited:  Johnson  v. Cutchin, 133 N. C., 122. 
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STATK ON THE ~LELATION OF W. WARREN v. NATHAN BOYD, 
CONSTARLE ET ALS. 

Action for False Imp&onment-Action on Constable's Bond-Arrest 
Without Warrant-Demurre7-Pleadi~ag. 

1. An irregularity, such as want of registration, will not invalidate a consta- 
ble's bond, and, if such irrcgularity existed, it cannot be objccted to by a 
demurrer to a complaint in an action on thc bond, but must be set up in 
the answer. 

2. Under section 18% of the Code the official bond of a constablc is liable for 
the false imprisonment of a person by a constable, as such, without pro- 
cess or color thereof. 

3. An allegation in a complaint in an action on a constable's official bond that 
he, "acting as constable and under color of his office," illegally arrcstcd 
and imprisoned the plaintiff, is sufficient to place the bond within the 
liability of section 1883 of the Code, notwithstanding it does not allege 
that the bond contained any condition other than for the faithful discharge 
of all the duties devolving upon thc constable as such. 

( 57 ) ACTION by the State on the relation of William Warren against 
Nathan Boyd, constable, and the sureties on his official bond, for 

false imprisonment, tried before Bobinson, J., a t  Pall Term, 1896, of 
EDGECOMBE, on complaint and demurrer. 

The complaint was as follows: 
The plaintiff alleges : 
1. That the general election held in and for the county of Edgecombe, 

State of North Carolina, on the first Tuesday in  November, 1892, the 
defendant, Nathan Boyd, was duly elected constablc i n  and for the 
county aforesaid, Township No. 1, for and during the period of two 
years next ensuing after the first Monday in December of said year. 

2. That thereafter, towit, on the first Monday of December, 1892, the 
said Nathan Boyd executed his official bond as constable i n  the penal 
sum of one thousand dollars, with the above named John C. ~ a n c j  and 
Orren James as sureties thereto, payable to the State of North Carolina 
and conditioned for the "faithful discharge of all duties devolving upon 
him as such constable and according to law," which said bond was there- 
after duly accepted and approved by the proper authorities. 

3. That the said Nathan Boyd thereupon took and subscribed the 
proper oath of officc and entered upon the duties of the said office, and 

thereafter, towit, the 17th day of December, 1893, acting as con- 
( 58 ) stable i n  and for the said township and county, and under color 

of his said office, arrested the relator herein and imprisoned him 
in the jail or "lock-up" used for such purposes by the municipal authori- 
ties of the Town of Princeville, and there confined him forcibly and 
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against his will, from 10 o'clock a. m., till 5 o'clock p. m., restraining 
him of his liberty and subjecting him to hardships, privations, humilia- 
tion and disgrace. 

4. That the arrest and imprisonment of the relator as aforesaid was 
without legal process or color thereof and not in  due course of law. 

5. That the course and conduct of the defendant Boyd, as aforesaid, 
was in  wanton and reckless disrcgard of the rights of the relator and 
wholly without excuse or justification in  law. 

6. That by reason of the said false arrest and imprisonment, the said 
relator was detained from his business and restrained of his liberty, to 
his great loss and damage, and in mind, body and reputation has sus- 
tained injuries, i n  all amounting to the sum of one thousand dollars. 

Therefore, the plaintiff relator demands judgment for the full penalty 
of said bond, towit, one thousand dollars, and the costs of this action. 

The demurrer was as follows : 
The defendants demur to the complaint, that as i t  appears from the 

face thereof the cornplaint does not state facts sufficient to constitute a 
cause of action. For that 

1. I t  does not appear that the bond alleged to have been executed was 
duly proved and registered, and after such registration filed in  the office 
of the register of deeds, and that the defendant Boyd took before the 
Board of County Commissioners the oaths prescribed for public 
officers, and also Ian oath of office in  accordance with the provisions ( 59 ) 
of the statute, so as to make i t  effectual as an official bond. 

2. That i t  does not appear that the alleged arrest and imprisonment of 
the relator occurred while the alleged ofGcial bond was in force, or that 
the action was brought upon the baud for the year during which the 
alleged arrest and imprisonment occurred. 

3. That i t  does not appear that the alleged bond contained any clause 
to cover the case of any abuse or usurpation of power, or that the defend- 
ant Boyd would commit no wrong by color of his ofice or do anything 
not authorized by law. 

4. That it does not appear that the alleged bond contained any other 
condition than for the "faithful discharge of all duties devolving uporl 
him as such constable, according to law," and the arrest and imprison- 
ment of relator, as alleged in  the complaint, is admitted in paragraph 4 
thercof, to have been done by the defendant Boyd "without legal process 
or color thereof and not in  due course of law." 

The demurrer was sustained and plaintiff appealed. 

Messrs. Bouglass & IIolding and Gilliam & Gilliam, for plainti# 
(appel lant) .  

Messrs. Fred. Phil l ips  and Shepherd & B u d e e ,  for defendants. 
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CLARK, J. The demurrer admits the allegations of the complaint, 
from which it sufficiently appears that the defendant Boyd was duly 
elected, qualified, and inducted into office and executed his bond, which 
was accepted and approved by the proper authorities, arid that the alleged 
arrest was within the period for which hc was elected. The Code, 2670. 
An irregularity would not invalidate the bond (The Code, 1891), and, 

indeed, none could be alleged by the dcniurrcr. Details, such as 
( 60 ) registration of the bond and similar matters, are presumed to be 

regular, and any defect, if material, must be set up in the answer. 
The complaint further alleges that Coyd, "acting as constable and for 

said township and county, and under color of his office, arrested the 
relator and imprisoned him," etc., and that such arrest and irnprison- 
ment of the relator was "without legal process or color thereof," i. e., 
was illegal and without authority of law, and "was in wanton and reck- 
less disregard of the rights of the relator," all of which is admitted by 
the demurrer. Whatever may have been the liability of official bonds for 
such conduct formerly, the following lines, added to section 1883 of The 
Code, by the Code Commissioners, are hroad enough to cover this case, 
towit, "every such officer and the sureties on his official bond shall be 
liable to the person injured for all acts done by said officer by virtue 
arid under color of his office." Kioet t  v. Y o u n g ,  106 N.  C., 567; 
Joyner  v. Roberts,  112 N. C., 111; Daniel u. O.T.izzard, 117 N. C., 105. 

'rhc allegation that Boyd, "acting as constable and under color of his 
office," illegally arrested and imprisoned the relator, places the bond 
within the liability imposed by this addition to the statute. I n  sustain- 
ing the denlurrer there was 

Error. 

Cited:  Com'rs. v. Sut ton ,  post 301; Brewer v. Vlrynne, 154 N .  C., 472. 

J. W. SEIERlLOD ET AL. V. 7. S. DIXON ET AL. 

Husband and Wife-Mortgage of Wi fe ' s  Land  as Securi iy  for Hus-  
band's Debt-P~incipal and Surety-lndernnifying Xurety-Trust 
and T r u s t ~ e .  

1. l'he liability of a married woman, who signs a note with her husband and 
mortgages her land to secaure it, is not personal, but is limited to the value 
of the land so mortgaged. 

2. A Court of Equity will not declare one holding the legal title to land to 
be a trustce for another where there is no allegation of actnal or con- 
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struc~tive fraud, or of the violation of some confidential or fiduciary rela- 
tion existing between the parties. 

3. Whcre a husband bought land with the yrocceds of a note secaured by 
mortgage on his wife's land, and caused a legal title to be conveycd to his 
wife to secure and indemnify her against loss by reason of the mortgage 
upon her land, a trust in such land so conveyed to the wife will not, in the 
absence of allcgations of fraud, be declared in favor of the creditor (mort- 
gagee) for a tlrficicwcy rrrnaiuii~g aftcr the foreclosure of thc mortgage, 
except upon a rciml)urse~nent to the wife of the price of her land sold 
under the mortgage. 

ACTION, heard before Robinson, J., at Fall Ternl, 1896, of ( 61 ) 
EUGECOMUX. Thc facts appear in the opinion of the Court. There 
was judgment for the plaintiffs, and defendants appealed. 

Mr.. G. M .  T .  Fountain, for plaintiffs. 
Messrs. Gilliam & Qilliam and Shepherd & Eusbee, for defendants 

(appellants). 

FITRCIIES, J. On 4 February, 1888, J. S. Dixon borrowed $2,000 of 
the plaintiffs, for which he gave them his note due twelve months after 
date, which note was signed by the defendant, P. L. Dixon, as well as by 
her husband, the said J. S. Dixon. 

At the same time the defendants, J. S. Dixon and wife, made a mort- 
gage to the plaintiffs upon a tract of land belonging to the fcme defend- 
ant, as further security for the $2,000 so borrowed of the plaintiffs by 
her said husband. With this rnoney the defendant, J. S. Dixon, bought 
of Mayo, Braswell & Lyon, three undivided interests in  a tract of land, 
being three-fourths thereof, and caused the deed therefor to be made to 
P. L. Dixon, his wife, with a declaration of trust to secure and savc her 
harrnlcss against any loss she might sustain on account of the surety- 
ship, towit, the mortgage she had made to plaintiff as a surety for the 
rnoney he had so borrowed. 

Plaintiffs have foreclosed this mortgage by a sale of the feme 
defendant's land, which they bought at the price of $1,000, and ( 62 ) 
this sum, less expense of sale, has been applied to plaintiff's debt. 
To this the defendants make no complaint or objection. But plaintiffs 
say that, after making this application of the rnoncy arising from the 
mortgage sale of the feme defendant's land, there is still due then1 from 
J. S. Dixon, the husband, $1,779.53, and that the land purchased from 
Mayo, Braswell & Lyon, was conveyed to the feme defendant in trust to 
indemnify and savc her harmless on account of her suretyship and 
mortgage, and that, this being so, the law implies a trust to plaintiffs or 
for their benefit, and that the remainder of their debt must be first paid 
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before the feufie defendant can have any benefit from the land. This con- 
tention of plaintiffs is denied by defendants. And this brings us to a 
discussion of the law involved in the case. 

The legal title to this land was never in  J. S. Dixon, the husband. I t  
was bought by the husband and paid for with his money. But by his 
direction the deed was made to his wife, P. L. Dixon. So we see that 
neither 13  nor 27 Elizabeth applies, because they make the conveyance 
void, and this would put the title back in the grantors, Mayo, Braswell 
& Lyon. Gowing v. E ich ,  23 N.  C., 553; Guthrie  v. Bacon,  107 N .  C., 
337, and many other cases cited in Womack's Digest. Neither was the 
equitable tile in  him, as against his wife. But if i t  was made to the wife 
without consideration, OP for the purpose of defrauding the creditors of 
the husband, then a court of equity will take hold of it, and appropriate 
the same to the payment of the husband's debts. 

I t  i s  not claimed by plaintiffs that they are entitled to have this land 
subjected to the payment of the balance of their debt, upon the ground 

of fraud, or for the want of consideration, by reason of which the 
( 63 ) title in  the feme defendant is void. But they allege in  their coin- 

plaint that these lands have been conveyed to her by the said 
Mayo and others, without any suggestion of fraud, or want of consid- 
eration on her part. And the judge below finds as a fact, upon which he 
bases his judgment in  favor of plaintiffs, that these lands were conveyed 
to the feme defendant "in trust  to indemnify her against loss as surety 
of J. S. Dixon." And in his judgment, ordering the land to be sold for 
the payment of the balance of plaintiff's debt, the court speaks of i t  as 
the land being conveyed to thc defendant, P. L. Dixon, in, t m s t  as afore- 
said. The plaintiffs would not be at  liberty to treat i t  as a conveyance, 
creating a trust estate in the fern6 defendant, and a t  the same time treat 
i t  as a void conveyance on account of fraud, or for want of valuable 
consideration. And we will do the plaintiffs the justice to say that they 
have not attempted to do so, but that they have all the time treated the 
deed as a valid conveyance and in trust to the feme defendaat; and that 
this trust enured to the benefit of the plaintiffs, aud the residue of their 
debt must be paid before the feme defendant can be benefited. 

This has relieved us from the discussion of some very interesting ques- 
tions, that, at  first, seemed to be presented, such as the par01 declaration 
of the trust which we thought might be sustained under Xhelton v. XheL 
ton,  58 N.  C., 292, and that line of cases. Also, from considering the 
question of consideration, which i t  seemed to us might have beer] sus- 
tained under Pot t s  21. Elaclcwell, 56 N.  C., 449, and Xutherland v. Fre- 
m o n t ,  107 N .  C., 565. 

It  must be admitted that the general rule is that where one is suret?] 
for the principal debtor, and the surety takes a securi ty  for the prin- 
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cipal debtor, such as a mortgage for the purpose of indemnifying and 
saving harmless the su re t y ,  that this secu r i t y  does enure to the 
benefit of the creditor, whose debt must be paid before the s u r e t y  ( 64 ) 
can have any benefit therefrom. And if this case falls under this 
general rule, it must be governed by it. 

I t  is said in fi7iswall a. P o t t s ,  58 N. C., 184, that the reason of this 
rule is, that the debt due the creditor affordls the consideration that sup- 
ports the mortgage. And another reason that suggests itself to us is, 
that the surety is bound for the whole debt for which he takes indemnity. 
And the payment of the debt discharges the surety from his liability, and 
he is not discharged until the debt is paid in full. I n  this way he gets 
the benefit of the s e c u r i t y :  the surety's liability being coextensive with 
that of his principal for the whole debt; that when the mortgage is made, 
i t  is a dedication of that property to the payment of the debt for which 
the surety is liable. This being so, the creditor becomes at  once the 
cestu i  que t ~ u s t ,  to the extent of the surety's liability-the entire debt. 
This being so, the insolvency of the surety does not affect his obligation 
to pay, nor does i t  discharge the debt. So i t  is with the statute of lirnita- 
tions, as to the surety. Because this does not pay the debt, nor does i t  
discharge the surety from his obligation to pay the debt. The law, after 
the statutory lapse of time, refuses to give the creditor a legal remedy to 
collect his debt. So, i t  seems to us that neither of these reasons sustain 
the plaintiffs' contention that they are the beneficiaries of this trust, 
held by the feme defendant. 

Suppose the surety, who is bound for the whole debt, pays off and 
satisfies the same in  full, does all that he contracted to do. Can i t  be 
contended that he would not then be entitled to the benefit of the in- 
demnity? Certainly not. He  is one of the objects of the trust. I t  is 
made for his benefit as well as for that of the original creditor. But as 
he was only surety, and his principal would be liable to him if he 
paid the debt, the law makes the fund which the principal debtor ( 65 ) 
has furnished liable in the first place. If the secur i t ies  had been 
given to the creditor, and the surety had paid off the debt, he would have 
become entitled to the securities given to the creditor, to the extent of 
indemnifying him. 

I t  is admitted that the f e m e  defendant is under no obligation to the 
plaintiffs for the payment of this debt, on account of her signing the 
$2,000 note. Her only liability to plaintiffs is created by the mortgage, 
which is secur i ty ,  and not a suretyship. And she is not liable to plaintiff 
for anything on account of this mortgage. She has by her deed dedi- 
cated that much of her land to the benefit of plaintiffs as a s e c u r i t y  for 
her husband's debt. That much they have. But they have no obligation 
on her that she will pay one cent of plaintiff's debt. 
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Therefore, to free this matter from circumstances that are calculated 
to confuse the mind, and that have no legal bearing upon the question 
under consideration, we will take Nrs. Dixon out of this consideration 
for the present. Then, instead of its being Mrs. Dixon who mortgaged 
$1,000 worth of her land as a s e c u ~ i t y  for J. S. Dixon's debt to the plain- 
tiffs, suppose that John Jenkins, a neighbor of J. S. Dixon, had said, 
"I will not sign your note as surety to the plaintiffs, but I will mortgage 
a certain tract of land, worth $1,000, to them as a secur i ty , "  and he 
does so. After this, J. S. Dixon buys a tract of land, and causes the title 
to be so conveyed to said Jenkins in  trust to indemnify him against loss. 
The plaintiffs' debt is not paid, and Jenkins' land is sold. Can i t  be 
that plaintiffs could have this land sold and applied to their debt, and 
Jenkins get nothing? Where is the connection between Jenkins and the 
plaintiffs? He  owes them nothing. He  has not agreed to become their 
trustee, nor has he agreed to take this and hold i t  in trust for them. 

There must be some continuity, something to connect the trustee 
( 66 ) and the c e s t u i  q u e  t r u s t ,  before there can be a trust. 

I t  being admitted that Mrs. Dixon is the legal owner of this 
land, and, as we think, the equitable owner to the extent of the price of 
her land, equity will not declare her a trustee for the plaintiffs who do 
not claim to have the legal title, and, according to the view we have 
taken of this case, have no equitable title. S o r  have they any specific 
or equitable lien on this land, as i t  was not bought with their money, nor 
was i t  bought for them. Before a court of equity will declare a party 
holding the legal title to land a trustee, there must be allegations of 
fraud, actual or constructive, or some confidential or fiduciary relations 
existing between the parties, which have been violated. 

There is no allegation of fraud in this conveyance, and no proof of 
any confidential relations between the plaintiffs and the f e m e  defendant, 
and there can be no trust. The plaintiffs seek to declare Mrs. Dixon 
their trustee. I t  cannot be done. 

I n  thus holding, we do not say that plaintiffs are without any remedy. 
As the land was bought with J. S. Dixon's money, and the deed from 
said Mayo and others was made to the f e m e  defendant to indemnify her, 
and as it appears that she has been damaged to the amount (we will say 
of one thousand dollars), the residue, if any, resulted to J. S. Dixon. 
This estate would only be equitable, as we have seen from what has 
already been said. But by a proper reformation of the pleadings in this 
action (by permission of the court), or by a nonsuit in this, as to the 
lands now sought to be subjected to plaintiff's debt, and a new action, it 
may be that these lands, so conveyed to Xrs.  Dixon, might be sold under 
an order of the court, and Mrs. Dixon, being first reimbursed, the residue 
applied to the plaintiffs' debt. 

Error. 44 
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CLARK, ?T., dissentiug: "Wherc a wife joins her husband i r l  a ( 67 ) 
conveyance of her separate property to secure a debt of lier hus- 
band, the relation she sustains to the transaction is that of surety." 
Reude, J., in Yurv i s  v. Garstupkar~, 73 N.  C., 575; 21 Am. 81 Eng. Erw., 
720, and nuivrerous cases cited. 

"ln all cases where the wife executes a mortgage oil her property for 
her husband's debts, or for money loaned to him, it is well settlcd that 
she occupies the position of and is entitled to all the rights and l~rivileges 
of surcty for her husband." Kelly Contracts of Married Women, 105; 
hint or^ v. Grern l~a f ,  113 N.  C., 6;  Smith  v .  1:. & I,. Asso., 119 N.  C., 
257; Montgomery b., in Ii-edriclc v.  Byedy ,  119 N.  C., 420; Brandt 
Suretyship, sections 34, 35, and cases there cited. The only distinction 
between such surctyship and any other is that the liability of the wife 
as surety is restricted to the value of the property mortgaged by her. 
IIubbard v.  Ogden, 22 Kan., 363. There is no decision in  our courts 
that a married woman cannot be surety for her husband. Pippen, v. 
Wesson, 74 N.  C., 437, nierely holds that the bond of a wornan, whether as 
principal debtor or surety, is rrot binding unless she charges her separate 
estate with its payment. Any indemnity furnished by the principal to 
his surety erlurcs to tho benefit of the crcditor arid is a security for his 
debt (Morrill 6. Morrill, 53 Vt., 74), which he may enforce whether the 
surety is or is not indemnified. Smith,  C. J., in Matthews v.  Joyce, 85 
N .  C., 258, on p. 264, citing Story Equity Jur., sec. 499; Wiswull o. 
Y o t f s ,  58 N.  C., 1184; Bank 7%. Jcnkins, 64 N .  C., 719; Ii-arrison o. S t y ~ e s ,  
74 N. C., 290. I n  Ijames v. Gaither, 93 N .  C., 358, Ashe, J., says: 
"The principle is so well settled as not at  this day to admit of contro- 
versy, that where a iriortgage is given by a principal debtor to his surety, 
to indemnify him as such surety, the creditor has an equitable 
claim to the securities, and upon the insolvency of both principal ( 68 ) 
and surety, may have the security subjected to the satisfaction of 
his debt7,-citiug Jones on Mortgages, scc. 385 and 387. To same effect, 
Erandt on Suretyship, see. 324, 325 and many cases there cited. 

The answer of defendants admits that the money borrowed by the 
husband was invested in the land in controversy, and that the (Iced 
therefor first made to him was changed to avoid the expense of another 
conveyance, and was made to the wife i ~ r  trust to indemnify her for any 
contingent loss by reason of her suretyship to her husband, and his 
Honor finds such to be the fact. The husband was therefore the equitable 
owner of the land, and i t  could have been subjected by the plaintiff to the 
payment of his debt. l ' hurb~r  r .  L u R o p e ,  105 N .  C., 301. If the plain- 
tiff had procecded iirst against such equitable estate of her husband, upou 
its proving insufficient, he would rrot have been estopped to proceed 
against the land mortgaged by the wife as surety. That the plaintiff pro- 

45 



I N  T H E  SUPREME COURT. 1120 

ceeded first against the land mortgaged by the wife and then against the 
equitable estate of the husband, in the land paid for by his money, does 
not increase or affect the rights of the surety in  any way. I f ,  upon 
application to the husband's debt of the property mortgaged by the wife 
as security, the wife can instantly subtract from liability to the creditor 
an equal amount of the husband's property which has been conveyed to 
her in  trust to indemnify her, then such suretyship is a mere delusion. 
Instead of having the additional resource of the property of the wife 
mortgaged as security for his debt, the creditor has in  fact no security 
but the extent of the husband's property, if an equal amount of the hus- 
band's property can thus be relieved of liability to the creditor and 

turned over to the wife to reimburse her. Such security for debt 
( 69 ) adds no more to the amount of property which would have been 

liable to the claim of the creditor than if no security had been 
given. Such proceedings resemble nothing so much as Sancho Panza's 
feast in the island of Barataria, when the fine dishes set before him were 
whisked away before he could touch them. 

There is no distinction between the suretyship of the wife and that of 
any other person, except that the liability of the wife is restricted to the 
value of the property mortgaged by her, but there is nothing in  that re- 
striction which can alter the long recognized principle that property 
conveyed by a principal debtor, to indemnify a surety against loss, en- 
ures to the benefit of the creditor. The wife might have charged her en- 
tire separate estate with the payment of her husband's debt (Plaum v. 
Wallace, 103 N. C., 296), or, as in this case, the specific property em- 
braced in the mortgage. To the extent of the charge she is surety for 
her husband, and with the same duties and rights as any other surety. 

Cited: Bank v. Pries, 121 N.  C., 243 ; McLeod v. Williams, 122 N .  C., 
453;  Meares v. Butler, 123 N. C., 208; Jenkins v. Daniels, 125 S. C., 
168 ; Blanton v. Bostic, 126 N. C., 421. 

JOHK V. GOSSLElR v. M. L. WOOD. 

Action for Money Received as Agent--Trial-Evidence-Error Cured- 
Appeal - Practice - Pleadings as Evidence -- Byeach of Trust - 
Arrest. 

1. Error in disallowing a proposed question is cured where the witness subse- 
quently answers it. 

2. Where an exception to an instruction fails to point out the error complained 
of and nothing prejudicial appears in the instruction, the exception will be 
overruled. 
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3. Meadings as evidence arc not before the jury and cannot be referred to or 
commented on, as such, unless they have been introduced like other writtcn 
cvidcnce. 

4. Where a complaint contained several distinct and properly numbered allrga- 
tions, and the first paragraph of the answer recited "that sevtions 1, 2, 3, 4 
and 5 are admitted," such paragraph was admissible as evidenc2c, when 
offcred by the plaintiff, without the remaining parts of the answer which 
constituted distinct issues for the jury. 

5. The inteirt with which a breach of trust is committed is immaterial. 
6. A defcndant in an action for money received or property fraudulently mis- 

applied by hirn, as agcnt, may be arrcstcd under the provisions of section 
291 (2 )  of the Code. 

ACTION to recover money alleged to have been received for the ( 70 ) 
plaintiff by the defendant and fraudulently misapplied by the dc- 
fcndant, heard beforc Graham, J . ,  arid a jury, at  Spring Term, 1896, of 
UERTIE. There was a verdict for the plaintiff, and from the judgmcnt 
ther.e,jn defcndant appealed. 

Nr.  8'. D. Winston,, for plaintif. 
Messm. IZ. B. Pcebles and S p i c r  Whitulcer for defendant (appellant). 

FAIECLOTII, C. J. The pleadings in this case are complaint, answer, 
and counterclaim, amended answer and amended complaint. The issues 
are these: 1. Was the plaintiff the owner of the timber described in  the 
complaint? Answered by the jury, "Ycs." 2. Did the defendant con- 
tract with the plaintiff to cut, remove, and scll the timber, as alleged in  
the complaint? "Yes." 3. Did the defendant cut or removc and sell 
101,291 feet of said timber a t  the price of $5.50 per thousand feet? 
"Yes." 4. Did the defendant fail to account for and pay over to plain- 
tiff the proceeds of said sale of timber, after deducting the sum of $2.50 
per 1,000 fect, as alleged in  the complaint? "Yes." 5. Did the defend- 
ant wrongfully take, detain, and convert said timber, or the proceeds of 
the same? '(Yes." 6. Did the plaintiff contract with the defendant 
that the defendant should cut and deliver 500,000 feet of cypress 
timber for the plaintiff? "Yes." 7. Dird the plaintiff wrong- ( 71 ) 
fully prevent the defendant from cutting and delivering said 
500,000 feet of cypress tirnbcr ? "NO.') 8. I f  so, what damagcs, if any, 
has the defendant sustained? 

This action is brought to recover $329.66, the net balance due plaintiff 
on a contract to cut cypress timber trees and sell the same, which con- 
tract required the defendant to make return of account of sale and remit 
balance of proceeds to the plaintiff. Thc plaintiff allrgcs that the de- 
fendant refused to pay said account, and this is admitted. Plaintiff also 
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alleges that defendant's refusal is a breach of the fiduciary relation and 
confidence between them by reason of his agency. This ii denied. De- 
fendant in his answer avers that at the same time he had a par01 agree- 
ment with the plaintiff to cut 500,000 feet of cypress timber on agreed 
terms, and that he was stopped from so doing by plaintiff, after some 
expenditures, and was damaged $1,000, and alleges this as a counterclaim, 
and offers this as his excuse for refusing to pay the net balance aforesaid. 
I n  his amended answer he denies several of the allegations admitted in  
his original answer to be true. The case1 was tried upon the admissions 
i n  the pleadings and the evidence of the parties, and-the jury found all 
the issues in  favor of the plaintiff. 

Pending the action, the plaintiff obtained an order of arrest against 
defendant, as he was authorized to do under Code, 231 (2), and so held 
i n  Boykin, v. Mad'ckeey, 114 R. C., 89. There being no exceptions by 
either-party to the evidence touching the counterclaim, the finding of 
the jury on the 7th issue cut the counterclaim up by the roots, and that 
is out of the case. His Honor rendered judgment for plaintiff and 
against the counterclaim, and adjudged that plaintiff is entitled to an 

execution against the person of the defendant. All the exceptions 
( 72 ) were abandoned in this court except the 3d, 4th, 7th, and 9th. 

The 4th exception must be overruled. for the reason that the 
question was subsequently answered by the defendant, when he said, "I 
deposited the money with Harrell by advice of counsel, to hold until liti- 
gation ended.'' 

The 7th exception was to the charge that if the jury believed the evi- 
dence they should answer the second. third. and fourth issues "Yes." 
The original answer admits those facts to be true, but they are denied in 
the amekded answer, and we find nothing in  the 'evidence of the defend- 
ant or other witness denying the facts found by the jury on those issues. 
Exception overruled. 

 he ninth exception was to this part of the charge: "A conversion 
consists either in the appropriation of a thing to a party's own use and 
beneficial enjoyment, or in its destruction, or in exercising dominion over 
i t  in exclusion or defiance of the plaintiff's rights, or in  withholding the 
possession from the plaintiff under a claim of title inconsistent with his 
own. I f  a person entrusted with another's goods places them in the hands 
of a third person, contrary to orders, it is conversion." The exception 
fails to point the error, and we see nothing in  the charge prejudicial to 
the defendant. The exception must be overruled. 

The third exception is overruled, but i t  requires more attention. The 
direct point presented, so far as we can find, has not been before decided 
or discussed by this court. The plaintiff's complaint contains ten dis- 
tinct and numbered allegations. The first section of the answer to the 
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complaint says: "That sections 1, 2, 3, 4, and 5 are admitted." During 
the trial the plaintiff offered in  evidence paragraph 1 of the original 
answer of the defendant, which appears from the answer in the record. 
The defendant objected to the introduction of the said paragraph 
unless the whole answer was put in. Objection overruled. Form- ( 73 ) 
erly, in courts of law and equity, the several parts of the allega- 
tions and answers were usually interlinked and explanatory of each 
other, so that the just rule was to introduce the whole allegation or 
answer. 1 Taylor on Evidence, sec. 660 and 663. An admission in  a 
former trial of the same matter may be read in  evidence in a later trial. 
Grant v. Gooch, 105 N.  C., 278. Since the adoption of the present system 
of practice and procedure, the complaint must contain a plain and con- 
cise statement of the facts, and each material allegation shall be dis- 
tinctly numbered (Code, see. 233; 2),  and denials in the answer must be. 
equally certain (Code, sec. 245), and the jury must separately determine 
the merits of each issue. I n  good pleading, facts should be stated and 
not the evidence nor the law. Pleadings as evid'ence are not before the 
jury and cannot be referred to or commented on, as such, in the argu- 
ment, unless they have been introduced like other written evidence. 
S m i t h  v. Nimocks,  94 N.  C., 243. 

I n  A d a m  v .  Utley,  87 N .  C., 356, tu7o answers had been filed and thc 
plaintiff offered the first to the jury as an admission, without offering 
the second answer. This court held that the plaintiff had the right to 
read the first answer without the second. This was approved in Guy v. 
iManuel, 89 N. C., 83, and several later cases. But these do not quite fit 
the present question. 

I n  McDonald v. HcDonaZc?, 16 Vt., 634, Redfield, J., speaking for 
the court, said: "In general, the orator may read any portion of the 
defendant's answer as evidence, without making any other portion of 
the same evidence in  favor of the defendant. I t  is said in some of the 
cases that the orator has no right to select parts of sentences, but must 
take the entire sentence. This may be true, if, by taking parts of a 
sentence the sense is perverted or rendered uncertain; but beyond 
that I do not think the rule can be made of such significance." ( 7 4 )  

I n  Bompart  v. Lucas, 32 Mo., 123, it was held that where the 
plaintiff reads in  evidence a portion of an answer of defendant he must 
read the whole of the sentence, and not admit that part which qualifies 
the statement read, and said that a contrary rule would be "only equalled 
by the case of the infidel, who undertook to prove from the Scriptures 
the want of a Deity by reading the words 'there is no God,' and omit- 
ting the preceding words, 'The fool hath said in  his heart.' " 

We are of opinion that the plaintiff, upon the facts, had a right to in- 
troduce the admissions in the first five allegations of the answer, without 

120-4 49 



I N  T H E  SUPREUE COURT. [I20 

the others. The allegations 1, 2, 3,4, and 5, admitted, and the remaining 
ones do not blend, or explain the other, but constitute distinct issues for 
the jury. 

The defendant deposited the money with Harrell, to whom he was in- 
debted over $300, and refused to account, and set up a counterclaim. He  
insists that he did so in good faith and ought not to be held to have com- 
mitted any breach of trust. Unfortunately, he had no cause for a coun- 
terclaim, and the intent with which a breach of trust is committed is im- 
material, as explained in  Boykin v. Xaudrey, 114 N. C., 89. Judgment 

Affirmed. 

DOUGLAS, J., dissenting. 

Cited: Trust Co. w. Benbow, 131 X. C., 418; Grocery Co. v.  Davis, 
132 N. C., 98; Lewis v.  R. R., ib., 385; il/ffg. Co. v. Steinmefz,  133 N.  C., 
193; Norcum v.  Savage, 140 N.  C., 473; Organ Co. 2;. Snyder, 147 N .  C., 
272; Daniel v. Dixon, 161 N. C., 379; Berbarry z1. Tombacher, 162 
N. C., 499. 

( 75 
J. B. NICHOLS & BRO. v. ANDREW SPELLER. 

Agricultural Lien-Chattel Mortgage-Agricultural Supplies. 

1. One who advances money or supplies, on an agricultural lien, for making 
a crop, is not bound to see that they are used on the farm, his duty being 
discharged by furnishing them. 

2.  An instrument which gives a lien on a crop for supplies to be furnished in 
making a crop and also conreys personal property as additional security, 
with the ordinary powers of sale, is valid both as a chattel mortgage and 
an agricultural lien and, as between the parties, in the absence of fraud 
and compulsion, the lien attaches for dry goods, shoes, tobacco, powders, 
snuff and candy, without a showing that such articles were actually used 
in making the crop. 

CLAIM and delivery, tried before Robinson, J., at Fall Term, 1896, of 
BERTIE. A jury trial was waived, and the court found the facts. The 
plaintiffs introduced a lien bond from Andrew Speller to plaintiffs, as 
follows: "Whereas, J. B. Nichols & Bro. have this day agreed to make 
advances of supplies and money to Andrew Speller during the year 1893, 
not to exceed $750, for the cultivation of crop upon the following de- 

.scribed land [describing the land] : Now, therefore, in  consideration of 
the premises, I promise to pay the amount advanced me on or before the 
first of November, 1893, and do hereby give to Nichols & Bro. a lien 
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upon all the crop which may be made by me on said land during the year, 
to the extent of the advances made, in accordance with the statute in 
such case made and allowed, and if I fail to,pay by the time specified, 
Nichols & Bro. shall have the power to take possession of the crop, sell 
the same, and apply the proceeds to the payment of the advances, and 
the surplus, if any, to be paid to Andrew Speller. And, for the further 
securing of the advances, I do hereby give and convey to them these ar- 
ticles of personal property: One black horse mule [and other 
mules described, cart and wagon], and all other personal property, ( 76 3 
of every kind I now possess, but on this special trust: that if I fail 
to pay in pursuance of said agreement they may sell the property, or so 
much thereof as may be necessary, for cash, at  public auction, first giving 
twenty days' notice at  three public places i n  Bertie County, of the time 
and place of sale, and apply the proceeds, etc. I t  is further agreed that 
if andrew Speller shall, from any cause, fail to cultivate the crop or do 
any act the effect of which would defeat the objects of this conveyance, 
then Nichols &. Bro. shall not be obliged to make any further advances, 
and the indebtedness already incurred shall become due and collectable 
a t  once, in  the manner herein provided." Dated 24 March, 1893, and 
signed and sealed by Andrew Speller. The plaintiff also put in evidence 
a n  itemized account, amounting to $782.68, and credited with $623.78, 
leaving a balance due to Nichols & Bro. from Andrew Speller of $158.90. 
J. B. Nichols testified that he was a member of the firm of J. B. Nichols 
& Bro., and that the articles charged in  the account were furnished 
Andrew Speller under the contract (set out above). "I made the bar- 
gain with him, and the goods were sold under the contract. He  admitted 
to me that he owed me a balance of $158 when I exhibited the account 
to him. The whole amount was advanced'. H e  admitted the account, 
and asked for more time on it. Outside of our agreement (as set out 
above), nothing was said at  the time of getting the various articles 
charged in the itemized bill. H e  called for the articles, and got them at 
prices charged, which were the usual prices. He  was not my tenant or 
the  firm's tenant; farmed on his own land." M. L. Spruill testified, after 
objection on the part  of defendant, which was overruled, and an 
exception noted: "The articles read over to me [counsel having read 
over the underscored articles, which defendant claims were not 
advancements] are necessary supplies for agricultural purposes. ( 77 ) 
[The articles underscored are as follows: Flannel goods, cali- 
coes, homespun, buttons, spool cotton, sugar, dipper, merchandise, shoes, 
coffee, powder, salt, snuff, flour, cakes, candy, hose, lye, soap, hat, cap, 
velvet, homespun, and articles of a similar character.] I am a farmer 
of several years' experience, and I live near defendant." The items of 
t h e  account underscores, amounting to the sum of $89.20, were objected 
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to by defendant on the ground that they were not agricultural supplies 
and advances. I t  was admitted that all of the items were sold and fur- 
nished after the execution of the lien bond, except the sum of $56.14, 
which was anterior to the execution of said bond. I n  apt time defendant 
asked i n  writing the following instructions: "That in order for plaintiff 
to recover for any goods, shoes, tobacco, etc., they must show affirmatively 
that such articles were used for the purpose of making a crop." "That 
plaintiffs have not shown affirmatively that such articles were thus used, 
and that they cannot be allowed the plaintiffs in this action." "That i n  
order for plaintiffs to recover for the sugar, coffee, etc., they must show 
affirmatively that such articles were reasonable and necessary for use of 
defendant to enable him to make the crop." "That plaintiff has not 
shown this, and is not entitled to recover for such items in  this action." 

All of these instructions were refused, and defendants excepted. There 
was judgment for the plaintiffs and defendants appealed. 

Mr. Francis D. Windon  for plaintiffs. 
Messrs. Martin, & Peebles for defendant (appellant). 

DOUGLAS, J. There are three exceptions relied upon by the defendant 
appellant, all to the refusal of the court below to give special instruc- 

tions prayed by the defendant. These instructions practically 
( 78 ) depended upon the single question whether certain articles, such 

as dry goods, shoes, tobacco, powder, snuff, and candy, were or 
could be covered by an agricultural lien, under section 1799 of The 
Code. 

The lien in question r o t  oi lv ??re "a lien upox all the crops," to be 
made by the defendant upon the land in question, with full power to 
take and sell upon default; but also in apt and effective terms conveyed 
to the plaintiff, as further security for such advances, four mules and 
other personal property, with the ordinary powers of sale. This paper 
was therefore a valid chattel mortgage as to the personal property, and 
equivalent to a mortgage as to the crops. Rnwlings v. Hunt, 90 N. C., 
270. There is no allegation of fraud, compulsion or other undue influ- 
ence in the execution of the lien, or the purchase or selection of the goods. 
They appear to have been bought at the usual prices by the defendant, 
and the debt therefrom resulting admitted by him. The appellant is the 
original lienor, and the original parties to the lien are the only parties 
before this court. Under these circumstances, we see no reason why the 
defendant could not purchase such goods as he saw fit, and charge his 
own property with the payment of the debt. Section 1799 of The Code 
was not intended simply to permit a person to give a lien upon his crop 
for advances; but also to give such a lien a "prefe~ence to all other liens 
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existing or otherwise to the extent of such advance." Therefore, i t  should 
be strictly construed when the rights of other creditors intervene. Even 
where such claims do exist, it has been held that the mortgagor must 
determine his own needs in conducting his farm, and that his acceptance 
must be deemed conclusive between the parties, and not less so upon the 
claim of a subsequently derived title, and that the plaintiff was 
not bound to see that the property was used on the farm-his ( 79 ) 
duty being discharged by furnishing it. Womble  v. Leach, 83 
N.  C., 84. I n  the.leading case of Clark v. Farrar, 74 N.  C., 686, this 
court, holding that an  agricultural lien, valid upon its face, was void 
because i t  did not speak the truth, says that the deed may be good 
between the parties to it, though not good against a purchaser for value. 
We are not aware of any case whereid this court has held the contrary, 
between the original parties. As between them, even registration is not 
essential. G a y  v. N a s h ,  78 N. C., 100, cited' and approved in  Reese v. 
Cole, 93 N.  C., 87. The restrictive provisions in  section 1799 of The 
Code are manifestly for the security of creditors and others dealing 
with the debtor. Reese v. Cole, supra. 

I f  there were any elements of fraud or compulsion in this case, our 
judgment might be different, but as it is presented to us we can see no 
error. Whatever may be our sympathies, we cannot undertake to set up 
over parties, su i  juris a yz~asi guardianship repugnant to our institutions 
and dangerously infringing upon the jus disponendi inseparable from 
ownership. 

Affirmed. 

( 80 
LILLY E. ROBBINS v. A. S. RASCOE ET AL. 

DeecLDeZivery-Cancellation of Deed. 

1. When the maker of a deed delivers it to some third party for the grantee, 
parting with the possession of it, without any condition or any direction 
to hold it for him, and without in some way reserving the right to 
repossess it, the delivery is complete and the title passes at once, although 
the grantee may be ignorant of the facts, and no subsequent act of the 
grantor or any one else can defeat the effect of such delivery; hence, 

2. Where a donor signed and sealed a deed of gift and delivered it to a deputy 
of the Superior Court Clerk with instructions to have it proved by the 
subscribing witness before the Clerk, who was then absent, and to have it 
registered, and shortly after, and before probate, the maker took the deed 
from the deputy, saying he had changed his mind about the delivery owing 
to some displeasing conduct of the grantee. Held, That the delivery was 
complete on delivery to the deputy, notwithstanding the fact that the 
grantee knew nothing of the deed until after its recall. 
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ACTION tried before Robinson, J., and a jury at Fall Term, 1896, of 
BERTIE. The action was instituted by the plaintiff, as the alleged grantee 
of Thomas Gilliam, to have the defendants declared trustees of and to 
convey certain lands to the plaintiff for life, with remainder in fee to 
her children, according to the limitations in  a deed alleged to have been 
made and delivered by said Gilliam, and subsequently destroyed. The 
facts appear in  the opinion of the Court. From a judgment for the 
plaintiff the defendants appealed. 

Messrx Martin & Peebles for plaintiff. 
Mr. Francis D. Winiton for defefidants (appellants). 

FAIRCLOTH, C. J. The natural father of the plaintiff executed a deed 
signed and sealed conveying property to the plaintiff, and "delivered said 
deed to the deputy clerk of the Superior Court of Bertie County, with 
instructions to have the same proved by the subscribing witness before 
the clerk of said court, who at the time was absent from his office, and to 
have the same duly registered," and some time thereafter, before any pro- 
bate was had, without plaintiff's knowledge or consent, the grantor took 
the deed from the deputy clerk and carried i t  away from the office, stating 
that he had changed his mind about the delivery of the same, and after 

his death his executor destroyed the deed. Plaintiff knew nothing 
( 81 ) of the deed or of its recall. The court held that the delivery was 

complete, and the title passed. Exception and appeal. This is 
the only question in  the case, the defendant denying that there had been 
a delivery. 

Upon principle and the authorities, we must affirm the judgment. 
The principle is that when the maker of a deed delivers i t  to some third 
party for the grantee, parting with the possession of it, without any 
condition or any direction to hold it for him, and without in  some way 
reserving the right to repossess it, the delivery is complete, and the title 
passes at  once, although the grantee may be ignorant of the facts, and 
no subsequent act of the grantor or any one else can defeat the effect 
of such delivery. 

I n  Threadgill v. Jenmings, 14 N. C., 384, it is stated that, ''A deed is 
good if delivered to a stranger to the use of the obligee" and "at the time 
i t  was thus delivered." 

I n  Tate v. Tate, 21 3. C., 26, David Tate executed a deed of bargain 
and sale conveying land to his infant children, and delivered the deed to 
their uncle, Hugh Tate, in whose possession i t  remained until his death, 
when the bargainor went to the widow of Hugh Tate and obtained the 
deed before it was registered, and canceled i t  by tearing off his signature, 
and that of the witness, aqd he, David Tate, conveyed the same property 

54 



N. C.] . FEBRUARY TERM, 189'7 

to another. The delivery of the deed was upheld, the Court saying, 
"Where the maker of a deed parts from the possession of i t  to anybody, 
there is a presumption that i t  was delivered as a deed for the benefit of 
the grantee, and i t  is for the niaker to show that i t  was on condition, as 
a n  e s c ~ o w .  Such a delivery to a third person is good, and the deed pres- 
ently operates, and infants may assent to such a decd to themselves, and 
their assent is presumed until the contrary appearsn-citing several 
English cases. 

I n  l i ir lc  v. T u r n e r ,  16 N.  C., 14, Ilendierson, J., says: "A  de- 
livery of a deed is in fact its tradition from the maker to the per- ( 82 ) 
sou to whom it is made, or to some person for his use; * " " 

for  his acceptance is presumed until the contrary is shown. I t  being for 
his interest, the presumption is, not that he will arcept,  but that he does." 

I n  M o r r o w  v. Alexander, 24 N.  C., 385, a father rcsiding in  South 
Carolina signed arid sealed a decd to his daughter rcsiding in  North 
Carolina, and delivered i t  in  South Carolina to his son to be given to 
his daughter; held by this Court that the delivery to his son was com- 
plete and the title passed. GaslciZZ v. K i n g ,  34 N.  C., 211, sustains and 
cites Tate v. T a t e ,  supra. 

I n  M e L e a n  v. h'elson, 46 N.  C., 396, the Court says: "When one de- 
livers a deed to a third person in  the absence of the grantee, the latter is 
presumed to accept it, so that i t  forthwith becomes a deed, and the legal 
effect is to pass the property. This presumption may, of course, be 
rebutted by proving that the party refused to accept i t ;  but until he re- 
fuses, his assent is presumed for the purpose of giving effect to the in- 
strument as a deed. U t  res magis  valeat q u a m  pereat." 

I n  Phi l l ips  v. Hous ton ,  50 N. C., 302, the donor signed and sealed the 
deed and delivered i t  to Holland, the witness, "and requested him to take 
i t  to the courthouse and have i t  recorded," which was not done untiI after 
the donor's death; i t  was held that the delivery to the first person (Hol- 
land), was perfect, and i t  made no difference whether i t  was registered 
before or after the donor's death, the Court saying: "In the case of 
H a l l  v. R a r r i s ,  40 N .  C., 303, i t  was said by the Court that the delivery 
of a deed depends upon the fact that a paper s i g n d  and sealed is put out 
of the possession of the maker. That, we think, is the true test and, if 
i t  appear that the grantor or donor has parted with the possession 
of the instrument to the grantee or donee, or to any other person ( 83 ) 
for him, the delivery is complete, and the title of the property 
granted or given thereby passes. But i t  wiIl be otherwise if the grantor 
or donor retains any control over the deed: as if he, when he hands i t  to 
a third person, requests him to keep i t  and deliver i t  to the person for 
whom i t  is intended, unless he shall call for i t  again. These principles 
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will be found to govern all the cases, beginning with Tate v. Tate, 21 
N.  C., 22-and then a large number of North Carolina cases are cited.'' 

This principle has governed this court to the present time. Helms v. 
Austin, 116 N. C., 751; Prank v. Heiner, 111 N.  C., 74. 

The case of Adams v. Adams, 21 Wall., 185, is well argued by the 
Court, and the same conclusion arrived at. I t  is there stated upon the 
ancient authorities that if A execute a deed to B and deliver it to C, 
though he does not say to the use of B, yet i t  is a good delivery to B if 
he accepts of it, and it shall be intended that C took the deed for him as 
his servant-that it is conclusive unless there be clear and decisive. proof 
that he never parted, nor intended to part, with the possession of the 
deed. There are some decisions in  the States holding otherwise, but 
they are not in  harmony with the higher and better authorities. Parmu- 
lee v. Simpson, 5 Wallace, 81, was a controversy between a grantee and 
mortgagee, and was decided in conformity to the laws of Nebraska. 
Hawkes v. Pike, 105 Mass., 560, is a decision to the contrary, but the 
annotator of 4 Kent's Com., calls attention to this case as out of line 
with the better decisions. 

I n  Hedge v. Drew, 12 Pick., 141 (Mass.), the grantor left the deed 
with the register to be recorded, his daughter being the grantee. The 

deed was dated 2 October, 1823, and was recorded 3 October, 
( 84 ) 1823. An attachment was levied on the same property on 4 

October, 1823. The Court held unanin~ously that the delivery 
was equivalent to an actual delivery to the grantee personally. 

I n  the case before us, that the grantor intended a delivery and that 
the title should pass at  the time he put the deed in  the hands of the 
deputy clerk, with instructions to have i t  probated and registered, is 
manifest from his statement, when he took the deed from the deputy 
clerk, saying, "that he had changed his mind about the delivery of the 
same, owing to some conduct of the plaintiff that displeased him." 

Affirmed. 

CLARK, J., dissenting. I t  is elementary law that a deed is a '(written 
instrument, signed, sealed and delivered," and that the delivery is as 
essential as the signing and sealing. There are cases which hold that 
registration raises a presumption of acceptance by the grantee; 1 Devlin 
on Deeds, sec. 392, and cases cited, all of which hold that such presump- 
tion can be rebutted by evidence. Theresare cases where a deed is deliv- 
ered to a party for the benefit of infant children, in  which case, as they 
cannot accept, the law presumes acceptance, Ellington v. Currie, 40 
N. C., 21; Gregory v. Walker, 38 Ala., 26, and also cases where a deed 
has been delivered to a third person to be registered at  the grantor's 
death, in which event its recall by the grantor being impossible, a delir- 
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ery is presumed. But the doctrine of constructive delivery has been 
extended no further, and there is no case applying i t  to the facts of the 
present action, and many to the contrary. Here, the deed, which was a 
deed of gift, was not delivered to the grantee, nor to her agent, nor even 
to any one to deliver i t  to her; i t  was not accepted by her, nor was its 
existence then known to her. nor till after its Eevocation bv the 
grantor. I t  was not even registered, and hence there is not the ( 85 ) 
presumption of acceptance or delivery. The grantor gave i t  to a 
messenger, the deputy clerk, who was to have the clerk probate it, and 
was then to hand i t  to the register, who was to record it, but before i t  got - 
into the hands of the register, indeed before i t  was probated, the grantor 
changed his mind and took back the deed. IIere, certainly, there was no 
delivery, and no presumption of delivery. h Parmalee v. Simpson, 5 
Wallace, 81, the United States Supreme Court held that though the deed 
is delivered to the register and recorded, this is not a delivery if the 
grantee is ignorant of the existence of the deed, as this rebuts t h e  pre- 
sumption of acceptance raised by the registration, an acceptance being 
necessary to coi~stitule delivery. I n  Banks v. Webster, 44 N. H., 264, 
268, i t  is said "that the mere sending of a deed to the registry for record 
is not a delivery, is well settled," citing Barnes v. Hatch, 3 N.  H., 304; 
Maynard I). Maynard, 10 Mass., 456; Sanwon v. Thornton, 3 Metc., 281 
(S. c., 37 Am. Dec., 135) ; Oxmard v. Blake, 45 Me., 602; 4 Kent Corn., 
455, 456: "Even though the deed was executed and sent to the register 
in  consequence of a previous agreement that this should be done, if the 
grantee did not know of its being sent," Jackson v. Phipps. 12 Johns., 
418; "The acceptance is essential to a delivery," Jackson v. Dunlap, 1 
Johns.. 114; Jackson o. Richarch. 6 Conn.. 816. I t  i s  true that the 
registration raises a presumption of acceptance, and that the subsequent 
acceptance of a deed registered without the knowledge of the grantee is 
sufficient, Thayer v. Stark, 6 Cush., 11, unless in  the meantime the rights 
of third p rsons  have accrued, as by an attachment against the gra&r 
or registration of a deed to another, Elar-iison a. Phillips Academy, 1 2  
Mass., 461; Jackson v. Rowland, 6 Wend., 666, but thc assent 
must be made before the grantor revokes his intention to convey, ( 86 ) 
C'anning v. Yinliham, 1 N. H., 351. 

I n  Hatolc~s v. Pike, 105 Mass., 561, the grantor gave the deed to the 
register to be recorded, without the .grantee's knowledge; the next day 
the grantor called, the deed being then partially record'ed, and asked to 
recall i t ;  the register refused till he had completed the recording, and 
then handed the deed back: I t  was held that no title passed. To same 
purport, that evcrr a registration of a deed, if without the grantee's 
assent, is not a delivery, see 1 Devlin on Deeds, sec. 290, and numerous 
cases there cited. 
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I t  must be rccalled that, here, there was no registration, hence no sub- 
sequent assent which could turn i t  into a delivery, and no presumption 
of delivery. I f  there had been such presumption, i t  would have been 
rebutted by the admission that the grantee had no knowledge of the deed 
till after its recall. Indeed, the deed was not only not delivered aud not 
registered, but i t  did not even get into the hands of the register and was 
never in  a condition to be registered, since i t  was recalled by the grantor 
before i t  was probated. I t  was given to a subordinate to hand to the 
clerk to probate, and then to be carried to the register, but recalled 
before there was any probate by the clerk, or any delivery to the grantee, 
o r  any acceptance or even knowledge on her part, or any registration 
which could have raised even a presumption of delivery. There is no 
precedent which will make i t  a valid deed in this absence, alike of 
probate, of delivery, of acceptance, and of registration. 

This case differs from Phillips v. Houston, 50 N.  C., 302, and other 
cases cited iu the opinion of the court, in  that, here, the deed was not 
delivered to any one to hold for the grantee. It was delivered to the 

deputy clerk who was the agent of the grantor, not of the grantee, 
( 87 ) since his duty was to have i t  probated for the grantor, and was 

then to convey i t  to the register. At  no time was i t  in  the harids 
of any one for the use of the grantec, or who was directed by the grantor 
or authorized to deliver i t  to the grantee. 

While the execution was still incomplete for lack of delivery to the 
grarrtce, or to any one for her, the grantor revoked what he had done 
and refused to perfect the execution and recalled the inchoate instru- 
ment. 

Cited: Perkins v. Thompson, 123 N. C., 179; Bond v. Wilson, 129 
N.  C., 330; Tarlton v. Griggs, 131 N.  C., 221; Craddock v. Barnes, 142 
N.  C., 96; Fortune v .  I$unt, 149 N.  C., 360; Weaver 11. Weaver, 159 
N.  C., 21 ; Bz~chnnan v. Clark, 164 N.  C., 63 ; Huddleston v. Bardy, ib., 
215; l q ~ h  v. Johnson, 171 N.  C., 614. 

Action for Breach of Warrant?)-Co~?enants---nfi'a~ranty of Title- 
.Breach-Damages. 

1. A covenantee must be actually damagcd by reason of the breach of the 
covenant before he can have substantial relief for the breach. 
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2. In an action for breach of a wavranty of title in a deed for standing tirnbtr 
only nominal damages can bc recovered by the grantee i f  he has cut all 
the timber which was on the land when thc deed was mndc. 

ACTION, for damages arising from an alleged breach of warranty of 
title, tried before Iiobinson, J., and a jury, at  Scptember Term, 1896, of 
BERTIE. The facts sufficiently appear in  the opinion of the Court. There 
was judgment for thc plaintiff and defendant appealed, assigning as 
error the rcfusal to give the instruction refcrred to in the opinion. 

Messrs. P r u d e n  & V a n n  and Ba,ttle & Mordecai f o r  plaintiff. 
Mr. El. D. Winsion for defendant  (nppel lunt) .  

FAIRCLOTIT, C. J. The defendant's intestate i n  considemtion ( 88 ) 
of $450, by deed, sold to plaintiffs "all of thc cypress timber on 
Ahoskie and Loosing Swamps, " " " except enough for his farm- 
ing and building purposes," and warranted the title. The plaintiffs cut 
trees for two or three years, and volurrtarily quit. The deed undcr 
which defendant Ruffin claimed title was held to be void for uncertainty 
i n  description. Mizell v. Bufin, 113 N. C., 21. Plaintiffs entered i n  
1874 and cut trees two or three years, and after 1890 attempted to resume 
cutting, when subsequent purchasers from defcndant's grantor forbade 
defendant to cut any more, and he desisted and brought this action on the 
warranty for damages, and had judgment, and defendants appealed. 

I t  is conceded that tbere was a breach of warranty, and that plaintiffs 
were entitled to nominal damages. The defendant, in substance, re- 
quested his Honor to instruct the jury that'if plaintiffs cut all the tim- 
ber off the land stand'ing on i t  a t  the time the dced was made, except 
that excepted, they were not entitled to recover any more than nominal 
damage. This was refused and defendant excepted. This refusal was 
error. 

The evidence of several witnesses tended to move that all the trees on 
the land at the time of the sale, except those reserved, were cut away by 
plaintiffs during their actual occupancy. This was material and an 
issuc ought to have been submitted to the jury to ascertain thc, fact. 

The plaintiff's contention is that, as defendant's title was bad, and 
in  fact was no title, and a breach of warranty is admitted, he is  entitled 
to recover the purchase price paid as damages. We can not asscnt to 
that proposition as stated. I n  deeds of conveyance we frequently find 
several covenants, such as scizin, right to convey, no incumbrance, quiet 
enjoyment, warranty of title, and further assurance, etc., and 
whilst there is sometimes difficulty in  determining what consti- ( 89 ) 
tutes a breach and what is the correct rule of damages in eases - 
arising under these several covenants, the rule is general that the coven- 
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a!rtee can not have anything more than nominal damages until he has 
been injured in consrqucnce of a breach of the coverrarrt. I t  is not suf- 
ficient that he is rrrenac~d by an outstarlding title or iricunibrarrce. He 
must be actually damnified by reason of the breach, before he can have 
substantial relief for the breach. Suppose an eviction from a particular 
estate, as peT auler  uie, after the expiration of a part, the party evicted 
would be entitled to damages for the lost tirue only. Suppose the title 
to a part of the acrcs in  a tract should be invalid, and eviction for so 
many acres takes place, conlpcrlsation could be allowed only for the lost 
acres, not in  proportion to the number of acres lost, but in proportion to 
their value compared with the value of the whole tract. This would rep- 
resent the actual loss. 

Suppose the title to only half of the trees in the present case had 
failed, wily would not thc same reason apply? Suppose, soon after pay- 
ing the purchase price, the plaintiff had been evicted by the true owner, 
would he not have been entitled to recover the whole value of the trees? 
But whether the price expressed in the deed would have been conclusive 
we need not now say. 

We have considered this question because i t  is presented and may be 
of use to the parties at  the conclusion of the next trial. I f  the jury 
should find that plaintiffs have received all they have purchased, this 
opinion will dispose of the case. I f  they should find otherwise, then other 
important questions will be presented. 

New trial. 

Ci ted:  8. c., 123 N. C., 7 0 ;  G r i f i n  v. T h o m a s ,  128 N.  C., 313. 

E. WILSON ET ALS. v. JOHN W. LEARY ET ALS. 

il ct ion t o  Recover Lan&Corporation,, D i s ~ o l u t i o n  of-Land Belonging 
t o  Ext inct  Corporation. 

Upon thc dissolution or extinction of a corporation for any cause, real property 
conveyed to i t  in fee docs not revert to the original grantors or their heirs, 
and its personal propcrty tlors not eschcat to  the State; and this is so 
whether or not the duration of the corporation was limited by its charter 
or general statute. (FOX v. Horcch, 36 N. C., 358 o~~erruled.) 

ACTION, for the recovery of land, tried before BoOinso?t, b., a t  Fall 
Term, 1896, of BERTIE, upon an agreed statement of facts, a jury trial 
being waived. The land in col~trovcrsy was conveyed on 5 July, 1849, 
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by Henderson Wilson, the ancestor of plaintiffs, to trustees for Oriental 
Lodge, No. 24, Independent Order of Odd Fellows, which was incorpora- 
ted under an Act of the General Assembly of North Carolina, at  its 
session of 1850. The conveyance was in fee. The trustees and the 
Lodge went into possession and held it until 1872, when the Lodge ceased 
to exist, and was never revived. Under the direction of the Grand Lodge 
of Odd Fellows the land was sold in 1873, to the defendants. Previous 
to the incorporation of Oriental Lodge by the General Assembly, it had 
been chartered by the Grand Lodge upon regular petition, and was one 
of the regularly constituted and duly organized subordinate lodges or 
branches of the Order. I t  was also agreed that the plaintiffs had never 
listed its property for taxation. The action was brought 5 Narch, 1892, 
but the plaintiffs, as heirs at law of Henderson Wilson, the original 
grantor, claiming that the land reverted to them upon the extinction of 
the corporation, his Honor gave judgment for the plaintiffs and defend- 
ants appealed. 

Messrs. Battle & Mordecai for plaintiffs. 
Messrs. Francis D. W i m t o n  and Shepherd & Busbee for defend- 

( 91 > 
ants (appellants). 

CLARK, J. The plaintiffs must recover upon the strength of their own 
title, and not upon defects, if any, in the title of the defendants. The 
conveyance by their ancestor, Henderson Wilson, was, in  fee simple to 
trustees "to convey to Oriental Lodge, No. 24, I. 0. 0. F., when the same 
shall have been incorporated by the Legislature of North Carolina." I t  
was subsequently incorporated. Though no conveyance by such trustees 
to the Lodge is shown, the learned counsel for the plaintiffs admitted 
that the Statute of Uses, 27 Henry D I I I ,  in force in  this State by virtue 
of our statute, executed the use without the execution of a deed. The 
grant to the trustees being in fee simple, the cestui que trust took in fee. 
Holrnes v. Holnzes, 86 S. C., 205. When the lodge ceased to exist for 
want of members, whether its property passed to the Grand Lodge of 
I. 0. 0. F. in  this State, of which Oriental Lodge, No. 24, was a mem- 
ber, or escheated to the State for the University (Code, sec. 2627), does 
not concern the plaintiffs, and is not before us. The title in fee simple 
had' passed out of the grantor, and having vested in  the Oriental Lodge, 
upon the extinction of the latter as a corporate entity, its property, by no 
just construction, could return to those whose ancestors had conveyed i t  
in fee upon receipt of the purchase money, which he and they have kept 
and enjoyed. 

The plaintiff's counsel insist, however, that at  the time of the con- 
veyance, the Revised Statutes (chap. 26, see. 17) provided that a cor- 
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poration, unless otherwise specially stated in  its charter, had existence 
for only thirty years, and as there was no special provision in  this char- 
ter, the grantor only parted with the property for thirty years and held 

a resulting trust. But the conveyance was in fee, and a corpora- 
( 92 ) tion limited in  duration can take a fee simple conveyance just 

as a natural being, whose existence is also limited. Either may 
convey away the property, and upon the death of either, without having 
disposed of it, the property will go to pay creditors, to heirs, to stock- 
holders, or as an escheat, according to the circumstances, but in neither 
case is  there any reverter to the grantors. On the death of a corporation 
the property is usually administered by a receiver, and on the death of 
a natural person, by the personal representative, or passes to the heirs. 

By the Constitution of North Carolina (Art. QI I I ,  sec. 1) all corpora- 
tions (if chartered since 1868) are subject to extinction at  any time, or 
their duration can be abridged or extended, at  the will of the Legislature. 
I t  would now be a startling doctrine that upon the repeal of a charter, 
all real estate, though conveyed to the corporation absolutely in  fee 
simple, reverts as at common law to the original grantors, to the total 
exclusion and loss of creditors and stockholders. On the contrary, such 
property, when not held on a base or qualified fee, as was the case in 
X. v. Rives, 27 N. C., 297 (though i t  has been since hela that there 
are no qualified fees in  this State-Xchool Corn. v. lieder, 67 ;?IT. C., 
443)) would be administered to pay creditors, the surplus being divided 
among the stockholders. I f  there were no stockholders, then the question 
might arise whether the property had escheated to the State, but cer- 
tainly the grantors, upon such corporation becoming extinct, would have 
no greater right to a reversion than would the grantors to any other 
corporation. There was no attempt to make avail of the three years 
and a receiver allowed by the Code, secs. 667, 668, to wind up a corpora- 
tion and sell its property, and hence no question is raised whether they 
apply to a corporation which was chartered before they were enacted. 

I t  is true, i t  was held in  an opinion by Gaston, J., Fox v. 
( 93 ) Horah, 36 N. C., 358, that by the common law, upon the dissolu- 

tion of a corporation by the expiration of its charter or other- 
wise, its real property reverted to the grantor, its personal property 
escheated to the State, and its choses in  action became extinct. and hence 
that, on the expiration of the charter of a bank, a court of equity would 
enjoin the collection of notes made payable to the bank or its cashier, 
the debtor being absolved by the dissolution. Judge Thompson ( 5  
Thomp. Gorp., sec. 6720) refers to this decision "in accordance with the 
barbarous rule of the common law" as "probably the last case of its 
kind," and notes that i t  has since been in  effect overruled i n  VonGlahn 
v. DeRossett, 81 N. C., 467, and' i t  is now expressly overruled by us. 



N. C.] FEBRUARY TERM, 1897 

Chancellor Kent (2  Corn. 307, notc) says "this rule of the common law 
has, in fact, become obsolete and odious," and elsewhere he stoutly denied 
that i t  had ever been the rule of the common law, except as to a re- 
stricted class of corporations (5  Thompson, supra, see. 6730). The sub- 
ject is thoroughly discussed by Gray on Perpetuities, secs. 44-51, and he 
dcmonstrates that my Lord Coke's doctrine rested on the dictum of a 
15th c,entury Judge (Mr. Justice Choke, in  the Prior of Spalding's 
Case, 7 Edtvard IT, J467), and is contrary to the only case deciding the 
point, Johnson 71. Norway, Winch. 37 (1622), though Coke's staterrlent 
has often been referred to as law. But whatever the extent of this rule 
a t  the common law, if i t  was the rule a t  all, i t  was not founded upon jus- 
tice and reason, nor could i t  be approved by experience, and has been re- 
pudiated by modern courts. The modern doctrine is, as held by us, that 
"upon a dissolution the title to real property does not revert to the orig- 
inal grantors or their heirs, and the personal property does not revert to 
the original grantors or their heirs, and the personal property 
does not escheat to the State." 5 Thompson, supra, sec. 6746 ; ( 94 ) 
Owen 71. Smith, 31 Barber, 641; Towar o. Hale, 46 Barb., 361. 
The crude conceptions of corporations naturally entertained, in a feudal 
and semi-barbarous agc; whcn they were few in  number arid insignificant 
i n  value and functions, by even so able a man as Sir  Edward Coke, and 
the fanciful reason given by him (Coke Lit., 136) for the reverter of 
their real estate, towit, that a conveyance to them must necessarily be a 
qualified or base fee, have long since become outworn and discredited. 
That  which is termed "the common law" is simply the "right reason of 
the thing" in  matters as to which there is no statutory enactment. When 
i t  is misconceived and wrongly declared, the common rule is equally 
subject to be overruled, whether i t  is an  ancient or a recent decision. 
Upon the facts agreed judgment should be entered below against the 
plaintiffs, dismissing their action. 

Reversed. 

Cited: Broadfoot v.  Fayetteville, 124 N. C., 485; Torrence v. Char- 
lotte, 163 N. C., 566; R. R. v. Oatcs, 164 N. C., 172. 
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JOHN WILSON ET AL. v. BRQNNING MANUFACTURING COMPANY. 

Practice-Trial-0bjectio.n~ to Evidence-Witlzdrawing Evidence from 
Comideration of Jury. 

Where a motion by one party to have certain evidence introduced on his 
behalf stricken out was refused on the objection of the adverse party, the 
latter cannot assign as error the admission of such evidence. 

ACTION, tried before Robinson, J., a t  Fall Term, 1896, of BERTIE. 
The action was for timber cut by defendant from land theretofore 

cultivated and not included in  a contract between the parties. 
( 95 ) There was evidence on the part of plaintiff tending to show that 

its trees were cut from lands that had been cultivated, known as 
the "Barnes Old Field" and "Beaver Dam Old Field." 

The evidence of defendant tended to show that the trees had been cut 
from land that had never been cultivated. 

The plaintiff introduced as a witness one Britton Outlaw, whose testi- 
mony was objected to in apt time. The Court permitted him to testify: 
"I know the 'Barnes Old Field' spoken of ;  my father, who did not own 
the land, in  passing the 'Barnes Old Field' with me, pointed i t  out, and 
said that he had worked i t  in crops, and that his father helped to clear 
i t  up." 

At the close of the evidence the plaintiff moved to strike out the con- 
versation testified to by Britton Outlaw between witness and his father 
as to the clearing up and working in  the "Barnes Old Field." Defend- 
ant objected, and the Court refused to strike out the evidence. There 
was verdict for plaintiff, and judgment for $375 and costs, and defend- 
ant appealed. 

Mr. Francis D. Winston for plainfil'f. 
Messrs. Martin & Yeebles for defendant (appellant). 

C L A I ~ ,  J. I t  is settled by the uniform decisions of this Court that 
Ti ence the trial judge "may correct a slip by withdrawing improper ex'd 

from the consideration of the jury, or by giving such instructions as will 
prevent i t  from misleading the jury." Ruf in ,  J., in McAllister v. McA1- 
lister, 34 N. C., 184, cited and approved by Aslze, J., in State v. Collins, 
93 N .  C., 564, and Smith,  C. J., in State v. McATair, 93 N.  C., 628. To 
the same purport-State I > .  H a y ,  15 N. C., 328; State v.  Davis, 15 
N.  C., 612; Bridgers v.  Dill, 97 N. C., 222; State v.  Eller, 104 N.  C., 
853, and State v.  Crane, 110 N. C., 530, where the subject is fully 

discussed. The purpose of a trial is the ascertainment of the 
( 96 ) truth of the matter in  controversy. I t  is not a game of skill in 
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which the object is  to catch the judge "out on first base" by an  inadvert- 
ence o r  error, which he can and does correct himself without subjecting 
the parties to the expense of an  appeal and a new trial. I f  the jury are 
to be deemed intelligent enough to obey his instructions in  the charge, 
they must also be able to comprehend his instruction, that  certain evi- 
dence had been iniproperly admitted and i s  not to be considered by them. 
I f ,  therefore, the Court had granted the plaintiff's motion to strike out  
the evidence, the defendant would hare  had, eTen in  that  case, no ground 
of exception, but the condition of the defendant is worse, for  i t  objected 
to the withdrawal of the evidence. I t  was a t  the defendant's instance 
tha t  the evidence was submitted to the jury, and he certainly cannot com- 
plain. 

N o  error. 

Cited: Crenshaw v. Johnson, post, 277; Watem v. Waters, 125 N.  C., 
591; X. v. Ellsworth, 130 N. C., 691; Gattis u.  Kilgo, 131 N. C., 208; 
11foo.i-e c. Palmer, 132 N.  C., 976; S. v. Holde~, 133 N. C., 712; Parrott 
v. R. R., 140 N .  C., 548; lMedlin 2;. Simpson, 144 R. C., 399; Bedsole u. 
R. R., 151 N .  C., 153; Houston v. T~action Co., 155 N.  C., 9 ;  Cooper c. 
R. R., 163 N .  C., 151; Tilghman v. R. R., 171 N .  C., 662. 

JUDITH HARRISON ET ALS. V. XART 1,. HARGROT7E ET AL. 

Action to Recover LandLJudicial Xale-Defective Se~vice-Recitals in 
Decree-Verity of Record-Innocent Purchaser: 

Where a court of competent jurisdiction of the subject matter recites in its 
judgment or decree that service of process by summons or in the nature 
of summons has been made upon the defendants who are subject to the 
jurisdiction of the court. and the judgment is regular on its face, an 
innocent purchaser under such a judgment or decree will be protected 
eren though the judgmeilt or decree be afterwards set aside on the ground 
that, in point of fact, there had been no service of process, and, so far as 
he is concerned, the judgment is conclusive against all persons. 

ACTION, to recover land, tried before Coble, J., and a jury, a i  ( 97 ) 
May Term, 1895, of VANCE. There mas judgment fo r  the defend- 
ants and plaintiffs appealed. A full statement of the facts is contained 
in the opinion of the Court. 

Xr.  J. B. Batchelor for plaintifs (appellants). 
JIessrs. M .  V .  Lanier, T .  T .  Hicks, and R. 0. Burton for defendants. 
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MONTGOMERY, J. Lunsford A. Paschal, administrator de bonis non 
with the will annexed of Robert Harrison, filed a petition against the 
widow of the testator and his children, heirs at law, among whom were 
the plaintiffs in this action, for the purpose of obtaining a decree of 
sale of the tract of land which is the subject of this action, to make assets 
for the payment of the debts of the decedent. The decree of sale was 
made on 3 December, 1870, by the clerk of the court, and in the decree 
there was a recital, in substance, that personal service of the summons 
had been made upon defendants in the following words : "That the non- 
resident defendant, George Harrison, has been duly notified by publica- a 

tion to appear and answer, etc., and that the resident defendants have 
been duly served with process summoning them to appear and answer." 
The pleadings show that George Harrison, one of the children and heirs 
a t  law of the testator and one of the defendants in the above-mentioned 
proceedings, was a non-resident of the State of North Carolina at the 
time of filing the petition, and that the other defendants in  that pro- 
ceeding, including the plaintiffs in this action, were residents of the 
State. The defendant's testator and devisor was the purchaser of the 
land at the sale by Pascal, the administrator of Robert Harrison. A 
report of the sale was made and in due time confirmed. The proceed- 

ings, from the decree of sale to the final decree confirming the '  
( 98 ) sale and ordering the title to be made to the purchaser inclusive, 

were regular in all respects. 
The plaintiffs, in 1887, after the death of their mother, instituted 

this action to recover possession of the tract of land, claiming the same 
as devisees under the will of their father, Robert Harrison. 

At the time of the commencement of this action the defendant, testator 
and devisor; T. L. Hargrove, was living, and in his answer to the com- 
plaint of the plaintiffs, set up as a defense the deed of the administrator, 
Pascal, to him, and the decree pf the Court ordering the sale, and which 
recited that personal service of the summons had been made on the de- 
fendants in the special proceedings, among whom the   la in tiffs in  this 
action were included, and also the decree confirming the sale. The 
plaintiffs, finding these decrees in  the special proceeding i n  their way 
and apprehending that they could not proceed with the action as long as 
those decrees should remain in existence, made a motion in the special 
proceeding, under which the land was sold, to set aside and vacate the 
order of sale on the ground that no service of summons had ever been 
made upon them in that proceeding, and that they had made no appear- 
ance in said proceeding, or had any notice thereof. The Clerk heard this 
motion and from his ruling there was an appeal, which was heard by 
Judge Graves, who, after finding the facts, rendered judgment in the 
following words : 
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('It is considered by the Court as a matter of legal inference, that 
the purchasers a t  the administrator's sale had notice of the order of 
the sale and of the want of proper advertising of sale. Therefore, it 
is considered and adjudged by the Court that the said order of sale, 
made on 3 December, 1870, was irregular and not according to the course 
of the Court as to the persons named as defendants, towit, Re- 
becca Harrison, Judith W. Harrison, Nancy Dement, formerly ( 99 ) 
Nancy Harrison, and Mary Harrison, and is  void as to them; and 
that the same be cancelled and vacated as to them by this order, and 
that all the orders heretofore made in  this action shall be allowed to 
remain upon the records for the purpose of protecting purchasers and 
others so far  as in  law they afford protection. I t  i s  further considered 
that the movers recover their costs." From this judgment the defend- 
ants appealed to the Supreme Court. 

The appeal was heard at  the February Term, 1890, and is reported in 
106 N. C., 282. I n  that appeal i t  does not appear that the question 
whether or not the decree of sale made in the special proceeding pro- 
tected the defendant in  his purchase, notwithstanding i t  was shown be- 
fore Judge Graves, when he vacated the judgment, that in point of fact 
there had been no personal service of summons on the defendants and 
that they had not appeared therein, was discussed. Whether Judge 
Graves' judgment, based upon the fact found by him that there had been 
no personal service of the summons in  the special proceeding upon the 
defendants, and that they had made no appearance therein, could have 
had the effect of divesting the defendant of his rights acquired at  his 
purchase at  the administrator's sale, was not passed upon. Indeed, it 
seems upon reading the opinion that the point was not noticed. I n  the 
summary of facts made by the Court it is not stated that the decree 
ordering the sale of the land recited service of the summons upon the 
defendants.. The judgment of Judge Graves, however, was affirmed by 
this Court. After the judgment of Judge Graves had been passed upon, 
this action was brought to trial and judgment was had for the plaintiffs. 
Upon appeal to this Court by the defendants, reported in  109 N. C., 
346, the matter was disposed of on the sole ground of laches in 
the plaintiffs in bringing their action-seventeen years having (100) 
elapsed between the order of sale in  the special proceeding and 
the commencement of this action, and a new trial was granted. 

The action then came on for trial before Judge Coble, from whose rul- 
ing and judgment the present appeal comes. His  Honor charged the 
jury, in  substance, that the purchaser at the administrator's sale (the 
defendant's testator and devisor) was protected by the decree under 
which the land was sold-the decree having recited that personal service 
of the summons had been made upon the defendants in  the special pro- 
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ceeding for the sale of the land, and that the administrator, in his deed, 
conveyed to the purchaser a good title to the land, and that there was no 
evidence before the Court that the purchaser had notice at  the time of 
the purchase and confirmation of the sale that the defendants had not 
been served with summons. The language of his IIonor is as follows: 
"But the Court instructs the jury that the decree under which the deed 
to T. L. Hargrove was made can not be treated as having been set aside 
so as to affect the right of the defendants who claim under T. L. Har- 
grove, deceased, who purchased at  the sale, unless at  the time he pur- 
chased and took his deed he had notice in point of fact that the plaintiffs 
i n  this action, who were defendants in the proceeding in which the order 
of sale was made, had not been served with process; and there is no evi- 
dence that said Hargrove had such notice. Wherefore the Court in- 
structs the jury that the deed from Pascal, administrator of Harrison, 
passed to T. L. Hargrove whatever title said Harrison had in the land 
in controversy, and if the jury believe the evidence, the plaintiffs are not 
entitled to recover, and the jury are instructed that if they believe the 
evidence they mill answer the first, second, and third issues 'No.' " 

That instruction and the exception to it by the defendants present the 
only point necessary to be discussed and decided in this case. On 

(101) the latter section of this instruction i t  can be said, once for all, 
that there was no error in  his Honor's instruction. I n  Judge 

Graves' findings of fact, when he vacated the decree of sale in the special 
proceeding, he did not find that the purchaser,  Hargrove ,  had  notice that 
the summons had not been served upon  the  defendants .  He found, as a 
fact, that the summons had not been served upon the defendants, but he 
did not find that the purchaser had notice of this failure of service of 
the summons ; and there is not a word of testimony appearing anywhere 
that the purchaser had any such notice. I t  is contended for the plaintiffs 
that the judgment of Judge Graves vacating the decree for the sale of 
the land made in  the special proceeding is absolute in  its meaning, and 
that the apparently restrictive words at  the end of the judgment, towit, 
"and that all the orders heretofore made in  this action shall be allowed 
to remain upon the record for the purpose of protecting purchasers and 
others so fa r  as in law they afford protection," refer only to the pur- 
chaser's right of George Harrison's interest (he being a non-resident de- 
fendant and s e r ~ e d  with summons by publication in  the special proceed- 
ing), and not to the interest of the defe~dant  Hargrove, in his purchase 
of the interest of the other defendants; and, that as a legal consequence, 
the deed of the Administrator Pascal to Hargrove, the purchaser, passed 
no title. I f  i t  be conceded that the judgment of Judge Graves does not 
have the effect to vacate and reverse, unqualifiedly, the decree of sale, 
then, we are face to face with the'question: I s  the defendant, whose testa- 
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tor and devisor was the purchaser under the decree of sale, protected 
under the decree which recited that personal service of the summons had 
been made upon the defendants in the rights acquired by the purchaser 
under that decree, and under the deed made to him by virtue of 
that decree, notwithstanding it has been since made to appear that (102) 
personal service of summons of the defendant was in  point of 
fact not made? The judgment of Judge Graves was based, as we have 
said, on the ground that the defendants in the special proceeding for the 
sale of thp land (the plaintiffs here) had not been served with summons, 
nor had they made any appearance therein. This matter we will now 
discuss. 

The court (Probate Court) at  the time the petition for the sale of the 
land was filed by the administrator, Pascal, and when the decrees were 
made (1870) had jurisdiction of the subject-matter and of the persons 
interested in  the land. The decree of sale, upon its face, was perfectly 
regular in  all respects, and recited the fact that the summons had been 
served on the defendants. It can not be insisted that this decree was a 
void or irregular judgment. I t  was perfectly regular on its face. I n  
Doyle w .  Brown, 72 N .  C., 393, the Court declared that '(where a defend- 
ant has never been served with process, nor appeared in person or by 
attorney, a judgment against him is not simply voidable, but void; and 
i t  may be so treated whenever and wherever offered, without any direct 
proceeding to vacate it. And the reason is that the want of service of 
process and the want of appearance is shown by the record itself 
whenever i t  is offered. I t  would be otherwise if the record showed service 
of process or appearance, when i n  fact there had been none. I n  such 
case the judgment tvouId be apparently regular and would be conclusive, 
until by a direct proceeding for the purpose it would be vacated." I n  
Sumner v. Sessoms, 94 N.  C., 371, the same point is decided in  the same 
way, and'the ruling in  Doyle ?;. Brown, is cited and approved. In Brick 
house v. Sutton, 99 N .  C., 103, the appeal coming up upon the very 
point raised in this case, where the Superior Court in  a decree of 
dower recited the fact that the defendant had been served with (103) 
process and copies of the petition, this Court held that "the ascer- 
tainment and recital of facts in  the record by the Court imports verity 
and binding effect, and must be so treated for all proper purposes of the 
action until in some proper way the action of the Court shall be success- 
fully impeached. Thus, in  this case i t  must be taken that the Court, 
acting upon proper evidence, ascertained and set forth i n  the record the 
important fact that the defendants in the proceeding in  question were 
served with the process against them, that is, served regularly, effec- 
tually." 
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The counsel of the plaintiffs, no doubt being aware of these decisions, 
acted under them, and, as we have said, moved in  the original special 
proceeding to vacate and set aside the decree of sale of the land. I n  the 
argument before this Court, however, they insisted o n  both views-that 
the judgment was void, as well as voidable. We have seen that the decree 
of sale was valid and conclusive until the impeaching order of Judge 
Graves was made. Now, if we treat the Graves judgment as unquali- 
fiedly adjudging the decree of sale void and set aside, what effect will 
this Court give to that judgment in  so far as the rights of the purchaser, 
at  the sale of the land under the decree in  the special proceeding, are 
concerned? We think that the decisions of our Court settle the question, 
and that they are in favor of the defendant. 

I n  Chambers v. Brigman, 75 N.  C., 487, the purchaser of real estate, 
a t  a commissioner's sale appointed by the Court, bought with a knowl- 
edge of the fact that the defendant was not served with summons or had 
notice of the action. This Court held that the defendant was not bound 
bv the decree of sale. The Court in  that case said that "no one can 
contend that a plaintiff can take any benefit by a purchase which is made 

under a decree in  an action to which he knows that the person, 
(104) against whom i t  was made, and who was in  possession of the land 

claiming i t  as his own, was not truly a party. Had  any other 
than the plaintiff been the purchaser, the case might have presented more 
difficulty." The case before us presents whatever of difficulty there 
might be in the suggestion of the Court in  that case. The purchaser 
here was no party to the special proceeding; he was an outsider and 
bought under a decree which recited that the summons had been served 
upon the defendants. 

I n  Sutton u. Schonwald, 86 N. C., 198, this Court held in  a case where 
title had been acquired a t  a judicial sale of land made by decree of a 
Court of competent jurisdiction and where the party who was the owner 
of the land was not in point of fact a party to the action, but who of 
record appeared to be a party, that the purchaser was protected and that 
the deed from the commissioner passed the title to the property. The 
Court said: "In such cases the law proceeds upon the ground as well of 
public policy as upon principles of equity. Purchasers should be able 
to rely upon the judgments and decrees of the courts of the country, and 
though they may know of their liability to be reversed, yet they have a 
right so long as they stand to presume that they have been rightly and 
regularly rendered, and they are not expected to take notice of the errors 
of the Court or the laches of ~ a r t i e s .  A contrary doctrine would be fatal 
to judicial sales, and values of title derived under them, as no one would 
buy a t  prices at all approximating the true value of property, if he sup- 
posed that his title might at  some distant day be declared void, because 
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of some irregularity in the proceeding, altogether unsuspected by him 
and of which he had no opportunity to inform himself. Under the oper- 
ation of this rule, occasional instances of hardship (as this one 
of the present plaintiff8 seems to be) may occur, but a different (105) 
one would much more certainly result in  mischievous consequen- 
ces, and the general sacrifice of property sold by order of the Court. 
Hence i t  is that a purchaser who is no party to the proceeding is not 
bound to look beyond the decree, if the facts necessary to give the Court 
jurisdiction, appear on the face of the proceeding. I f  the jurisdiction 
has been improvidently exercised, i t  is not to be corrected at  his ex- 
pense, who had a right to rely upon the order of the Court as an author- 
i ty emanating from a competent source-so much being due to the 
sanctity of judicial proceedings. 

I n  Norr is  v. Gentry, 89 N. C., 248, this Court said that "it is like- 
wise well settled that courts will protect third persons who honestly do 
acts and acquire rights b d e r  their judgments, although such judgments 
may afterwards be reversed. All that such persons need be careful to 
see is, that the Court had jurisdiction of the parties and the subject- 
matter, and that the order or judgment, upon the faith of which such 
acts were done or rights acquired, authorized the same to be done or 
acquired." 

I n  England v. Garner, 90 N. C., 197, the Court said: "It is well set- 
tled upon principle and authority, that where it appears by the record 
that the Court had jurisdiction of the parties and the subject-matter of 
an action the judgment therein is valid, however irregular i t  may be, 
until it shall be reversed by competent authority; and although i t  be re- 
versed, the purchaser of real estate or other property at  a sale made under 
and in  pursuance of such judgment, while i t  was i n  force and while i t  
authorized the sale, will be protected.'' Of course we are not inadvert- 
ent to the provision of our State Constitution which declares "that no 
man shall be disseized of his freehold or deprived of his life, liberty or 
property except by the law of the land," and to that provision of the 
Constitution of the United States which provides in like terms, 
"nor shall any State deprive any person of life, liberty or prop- (106) 
erty without due process of law." This opinion is not a t  variance, 
we trust, with the great principle declared in  those instruments. We 
are simply announcing law that is of ancient authority, as well as of 
recent affirmance, that where a Court of competent jurisdiction of the 
subject-matter recites in its judgment a decree that service of process by 
summons, or in  the nature of summons, has been made upon the defend- 
ants who are subject to the jurisdiction of the Court, and the judgment 
is regular on its face, a purchaser of property under such a judgment or 
decree must be protected in his purchase, even though the judgment or 
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decree be afterwards set aside on the ground that  i n  point of fact service 
of summons had not been made; that  such a decree of such a Court is  
the best and highest declaration that  the constitutional provisions which 
require that  a person should be heard before he is  condemned, and that 
judgment has been rendered only after the trial, have been complied 
with;  and tha t  so f a r  as a purchaser under such a decree is  concerned, 
the judgment is conclusive against all persons. 

This conclusion renders i t  unnecessary to pass upon the other excep- 
tions in the case. There was no error i n  the ruling and judgment of the 
Court below, and the same is 

Affirmed. 

Cited: Aforrison v.  Craven, post 330; McCauley z3. iVcCauley, 122 
N.  C., 292; Murray v. Southerland, 125 N. C., 177;  Hinton v.  Insur- 
ance Co., 126 N. C., 22;  Strickland v.  Strickland, 129 N.  C., 89 ;  Swift  
v. Dixon, 131  N .  C., 46;  Debnam v.  Chitty, ib., 688; Ricaud v.  Alder- 
man, 132 N.  C., 65;  Card v.  Finch, 142 N. C., 150;  Hatcher v.  Faison, 
ib., 367; Rackley v. Roberts, 147 N. C., 208; Yarborozlgh v.  woor re, 151 
N.  C., 122;  Lawrence v. Hardy,  ib., 129; Hobbs v. Cashwell, 152 N.  C., 
187;  Bailey v. Hoplcins, ib., 752 ; ~l/lcDonald v.  Hoffman, 153 N.  C., 256 ; 
Currie v.  Mining Co., 157 N .  C., 220; Cooke v. Cooke, 164 N .  C., 287; 
Hopbins v.  Crisp, 166 N .  C., 99;  Pennell v. Burroughs, 168 N.  C., 320; 
Stelges v. Simmons, 170 N.  C., 44;  Johnson z.. Whilden, 171 S. C., 155, 
156. 

(107) 
STERN 83 GO. ET ALS. V. LOUIS AUSTERX. 

Injunction and Receiver-Fraudulent Confession of Judgment-Execu- 
tion Sale Af ter  Tssuance, But  Before Service, of Restraining Order. 

1, A receiver may be appointed under section 379 of The Code, in a suit 
against a debtor and others to restrain an execution sale, where the 
debtor has confessed judgment apparently with fraudulent intent, and 
executions have been levied on the only property of the debtor within the 
State in favor of non-resident creditors vho seek to take the property 
out of the State. ' 

2. Where, in an action to enjoin an execution sale on the ground of fraud in 
the confession of the judgment, the judgment debtor and creditor and the 
sheriff are parties, and the sheriff sells the property to the judgment 
creditor after a restraining order is issued, but before it is served, the 
purchaser acquires no title and may be ordered to deliver the goods to 
a receiver pending the action. 
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* ACTION, pending in  VAKCE for an injunction to restrain a sale under 
execution and for a receiver, heard before Timberlake,  J., at chambers, 
i n  Louisburg, 16 January, 1896. The defendant appealed from the order 
appointing a receiver and continuing the restraining order. 

Messrs. M c R a e  & Day for defendant (appel lant) .  
iVessrs. T .  h!. Pit trnan,  J .  W.  Hinsdlale, and! J .  D. Ingle ,  Jr., for plain- 

ti f fs.  

MONTGOXERY, J. The plaintiffs allege that the defendant Austern, by 
various false and fraudulent contrivances and representations, induced 
the plaintiffs, who relied solely upon these fraudulent representations, to 
sell him large bills of -merchandise; that after the goods were delivered 
the defendant Austern fraudulently secreted and disposed of the same, 
with the intent to defraud, hinder and delay the plaintiffs i n  the collec- 
tion of their debts; and that the other defendants, Price & Fried- 
man, conspired and combined with Austern to aid him in carrying (108) 
out his fraudulent and corrupt purpose to cheat and defraud his 
creditors. The complaint further alleges that, in  order to consummate 
their plan to cheat and defraud the plaintiffs, the defendant Austern pre- 
tended to confess judgment for large amounts i n  the Superior Courts of 
Wake and TTance in  favor of the other two defendants, with the purpose 
and intent of giving to Price & Friedman an unlawful and fraudulent 
preference over his true creditors, and to have all his property, except 
his personal property exemption, and such other of his property as he 
was unable to dispose of secretly, by means of said judgments and execu- 
tions fraudulently appropriated to their joint use. That immediately 
after these pretended judgments were confessed, executions upon them 
were issued, and the property of Austern seized by the sheriffs of Wake 
and Vance counties. 

Cpon complaint and answer and affidavits, on a motion for injunction 
to restrain the defendants, Price & Friedman, from selling under execu- 
tion the goods of the other defendant, Austern, and for the appointment 
of a receiver, Judge Timberlake found the facts, granted the injunction 
until the hearing of the case and appointed a receiver. 

The following are the facts found by the Judge: 
"The finding of fact dated 16 January, 1896, hereto attached, was 

signed on this day. The Court, after having signed the same, and sent it 
to the Clerk of Court of Vance County, on 17 January, as i t  was writ- 
ten, wrote to the said Clerk for the return of the said finding, for the 
purpose of correcting the same, being of the opinion, upon reflection, 
that said finding did injustice to the defendants, and,after notice to 
both parties, makes the following findings as a substitute for the findings 
of 16 January: 
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1. That-the defendant Austern is indebted to the plaintiffs. . 
2. That there is such evidence of fraud and the want of the 

(109) verification of the statement authorizing the entry of judgment 
as presents a proper case for holding his property in the custody 

of the Court until the final hearing. 
3. Tkat the defendant Austern has no property in  this State subject 

to execution, except that described in  the pleadings as in the hands of 
W. H.  Smith, Sheriff of Qance County, under levy of execution in favor 
of M. Price and B. Friedman against L. Austern. 

4. That on 17 December, 1895, the defendant Austern attempted to 
confess judgment in  the Superior Court of Qance County in favor of , 

M. Price and B. Friedman for amounts aggregating about $4,000, as per 
copies attached to the complaint, with the intent and purpose to give a 
preference over their other creditors. 

5. That defendants Price & Friedman are non-residents of North Caro- 
lina, and are attempting to enforce the collection of said confessed judg- 
ments, undertaking to have the property of Austern sold, and to take 
the proceeds outside of the State. 

6. That after issuing the restraining order herein, and before the serv- 
ice, the sheriff of Wake County, under execution upon the confessed judg- 
ments, levied on the property of Austern in  Wake County and sold the 
same to Price & Friedman, who still have the property or proceeds." 

The exceptions to the findings of fact are made on the ground that 
they "are not sustained by the affidavits filed." Upon examination of 
the complaint, treated by the Judge as an affidavit, and the other 
affidavits filed in the cause, i t  appears that there was evidence before his 
Honor going to show the facts which he found. The complaint, the 
affidavit of T. M. Pittman, the answer of Austern, and the affidavit of 

Jordan Thompson, Pegram and Williams, contain evidence of 
(110) the matter embraced in  his Honor's second finding of facts. The 

complaint, the affidavit of Pittman and the answers of each of the 
defendants furnish evidence of the matter embraced in the fourth find- 
ing of the facts. The complaint and answers of the defendants furnish 
evidence upon which his Honor properly found his fifth finding of facts. 
The affidavit of Pittman and the amended answer of Austern contain 
evidence upon which his Honor properly made his sixth finding of facts. 
The affidavit of Pittman especially authorized this finding. That affi- 
davit contains the statement that at the execution sale of Austern's 
property by the sheriff of Wake County, the defendants Price & Fried- 
man became the purchasers, that the sheriff delivered to them the prop- 
erty, and they received i t  as so much cash on their judgments and execu- 
tions, and that €he goods or the proceeds were in  their hands at the hear- 
ing of the injunction. 
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There was no attempt at denial of these statements made concerning 
the matters embraced in  the sixth finding of facts in the ansmers or in  

u 

the affidavits of the defendants. A general exception was made to the 
order made by his Honor in  the cause. There can be no reasonable 
doubt but that upon the facts found in  this case a receiver should have 
been appointed under subdivision 1 of sec. 379 of The Code. The defend- 
ants Price & Friedman were ordered to turn over to the receiver the 
goods and the proceeds of any portion of the property that the defendants 
had disposed of. This was clearly proper. I f  the judgments and execu- 
tions are fraudulent and feigned (and there was proof of i t  before his 
Honor), then the sale under the executions was void as to the defend- 
ants, who were purchasers and parties to the proceeding in  which the 
judgments were confessed, and the property is still the property of the 
defendant Austern, and ought to be delivered to the receiver. 

No error. 

M. P. PERSON, ADMINISTRATOR, v. W. P. MONTGOMERY ET AL. 

Proceeding to Sell L a d  for Assets-Administrators-Judgment-Res 
Judicata-Statute of Limitations-Claims Against Estate of Dece- 
Jenl-Duty of Adrnilzistrator. 

1. Where, in a proceeding for partition of land by two heirs against the third, 
the plaintiff set up a debt of defendant due to the estate in order that he 
might be charged with it as an advancement, and the award of arbitrators 
to whom the matters were submitted and who found that such a debt 
existed, was subsequently set aside on the ground that the administrator 
of the estate was a necessary party: Held, that the judgment in that 
action partitioning the land was not a bar to an action ,on the debt by the 
administrator. 

2. Where, in a proceeding by an administrator to sell land for assets to pay 
debts, the heirs, who are necessary parties, allege a sufficiency of assets 
to pay the debts, or deny the existence or validity of the alleged debts, 
the Court will not order a sale until these questions are determined. 

3. In a proceeding to sell lands for assets, the heirs may plead the statute 
of limitations to any of the debts set up, and may also plead fraud and 
collusion between the administrator and creditor where the claims have 
been reduced to judgment. 

4. Where an heir and alleged debtor of a decedent was found by arbitrators, 
to whom the matter had been submitted in an action for the partition of 
land, to be indebted to the estate and he procured such award to be set 
aside on the ground that the administrator of decedent was not a party. 
Held, that he will not be allowed to set up the judgment in such partition 
proceedings as an estoppel against his debt when its validity is attacked 
in a proceeding to sell land for assets. 
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5. While it is now left, by the statute, to the discretion of an administrator 
n-hether or not he will plead the statute of limitations against a debt 
preferred against the estate, it is nevertheless his duty to act in good 
faith in that respect, and, if he fail to do so, he may be held responsible 
for his failure. 

6. Section 164 of The Code is an enabling and not a restricthe statute; it 
does not cut down the time given by the general statute for bringing 
actions, but extends the time in the cases therein provided for. 

(112) PETITION for sale of land for assets to pay debts, commenced 
in  the Superior Court of FRANXLIK, transferred to term on issues 

raised before the Clerk, referred to W. B. Shaw, Esq., and heard on ex- 
ceptions to the Referee's report, before McIver, J., a t  Fall Term, 1895, 
of said court. From a judgment directing a sale of the land by the 
administrator the defendant, Speed, appealed. The facts appear in  
the opinion of the Court. 

Mr. Mr. 144. Person for plaintiff, administrator. 
Messrs. Shepherd & Barber for defendalat Speed (appellant), and 

Messrs. F.  S .  Spruill and J .  B .  Batchelor for defendant Montgomery. . 

FURCHES, J. Thia is a proceeding to sell and to pay debts and costs 
of administration. The defendants, Eva Speed and Maggie Speed, and 
their husbands, deny plaintiff's allegations that i t  is necessary to sell the 
lands of their intestate mother for the payment of debts and costs of 
administration. An'd they allege that the personal estate is sufficient 
for this purpose if properly and faithfully administered; and that their 
co-defendant Montgomery is indebted to the estate in  a much larger 
amount than is sufficient to pay the debts and costs of administration. 

The defendant Montgomery answers, admitting the allegations of the 
complaint-denies that he is indebted to said estate; alleges that the 
estate is indebted to him, and pleads the statute of limitations as to any 
debt that he may be owing to the estate. He  also alleges that the land of 
the intestate had been divided between him and his co-defendants, under 
a proceeding for that purpose, and an order of Court; and alleges that, 
if he was so indebted, i t  should have been, and in  fact was, adjusted and 
settled in  that proceeding. And he pleads the record in that proceeding 
as an estoppel and bar against his co-defendants against the plaintiff. 

Upon this state of the case i t  was referred to W. B. Shaw, who 
(113) took an account in the matter, and the case now stands upon 

pleadings, report of the Referee, exceptions and judgment of the 
Court thereon. 

An administrator has a right to have land sold to pay debts and costs 
of administration where the personal assets are not sufficient (Code, sec. 
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1436). The heirs must be made parties to a proceeding to sell land for 
assets, and where they deny that i t  is necessary to sell, or allege that 
there are sufficient personal assets if properly administered, or that the 
debts upon which i t  is asked that the land be sold are not due by the 
estate, the Court will not order a sale until these questions are deter- 
mined. And the usual course is to refer the matter, as was done in this 
case. This reference is not for the purpose of settling the estate, but for 
the purpose of informing the Court whether i t  is necessary to sell the 
land for assets, and the probable amount that i t  will be necessary to raise 
out of the land. 

I n  this proceeding, i t  being against the heirs and for the purpose of 
taking and converting their land to the payment of debts due by their 
ancestors, they are a t  liberty to show any personal estate that should be 
first made liable, and a solvent debt due the estate, that might be col- 
lected, is a part of the personal assets. They are also at  liberty to dispute 
and contest the liability of their ancestor's estate to the debts for which 
their lands are sought to be sold; and even to plead the statute of limita- 
tions against debts claimed to be due, unless they have been reduced to 
judgment. And if fraud and collusion can be shown between the ad- 
ministrator and the creditor, i t  may be pleaded where there has been 
judgment. 

These defenses have been allowed the heirs as a defense against the 
right to convert their land. But our attention has not been called to any 
case in  a proceeding to sell land for assets where the heir has 
pleaded the statute of limitations against his own debt due tie (114) 
estate. And still, as the defendant Montgomery is a party, and 
his co-defendants had alleged, specially, his indebtedness to the estate, as 
a reason why it is not necessary to sell the land, we do not say but what 
i t  was proper for him to plead the statute of limitations at that time if 
h e  intended to avail himself of that plea, if sued, so that the Referee 
might pass upon i t  to see whether this indebtedness was available assets 
or not. 

This is a very peculiar case. The allegations are, and the evidence 
tends to show, that defendant Montgomery was the agent of his intestate 
mother for many years in managing, renting and receiving the rent of 
her land; that in  the proceeding to divide the land among the defend- 
ants in  this proceeding, his sisters, who were the plaintiffs in that pro- 
ceeding (and co-defendants in this) undertook to set up this indebted- 
ness of defendant Montgomery, as to what they called an advancement, 
so as to thereby give them more land in  the partition than Montgomery. 
That during the pendency of that proceeding (for partition) i t  was 
agreed by the parties to arbitrate the matter and their award to be a rule 
of court. The arbitrators so appointed took the matter into considera- 
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tion and found the defendant Montgomery indebted to thc intestate's 
estate $1,552.42, which they took into consideration in dividing the real 
estate betwcen the two sisters and the brother, the defendant Montgom- 
ery. But when this award was returned to court i t  was set aside, upon 
the motion of defendant Montgomery, upon the ground that the arbitra- 
tors had exceeded their power in  finding an indebtedness against him, 
when there had been no administration upon his mother's estate, and the 
arbitrators could find no indebtedness against him without an adminis- 
trator was a party. 

This award was set a s idewhether  rightfully or not, is not a 
(115) matter for our consideration. and has but littlc to do with the case 

before us, and is mentioned to show that thcrc was at  least ground 
for the allegation that Montgomery was indebted to the estate, and for 
the further purpose of showing thc nature of the proceeding, the record 
of which the dcfcndant Montgomery pleads as an estoppel of record- 
ms judicata. 

We fail to see any estoppel, and as the defendant Montgomery pro- 
cured i t  to bc set aside, because there was no administration and no ad- 
rninistrator a party to the action, and the partition was made without 
considering this alleged indebtedness, i t  seems to us that he is estopped 
to set i t  up now. But be this as i t  may, we can not allow i t  to work an 
estoppel as to the defendant Montgomery's debt, if he owed one. 

The intestate had been dead three years, one month and nine days 
when the plaintiff administered. And i t  is claimed by defendant Mont- 
gomery that his agency terminated at  the death of his mother. And 
whatever amount he may have been owing her on account of said agency 
became due at  her death-the termination of the agency. And as more 
than three years have elapsed since her death and before suit bmught- 
and i n  fact no suit has yet been brought by the administrator to cnforce 
this debt-the same is barred by the lapse of time and the Statute of 
Limitations (Code, see. 164). 

There seems to be a want of uniformity upon the consttuction of this 
section of The Code, which we will not undertake to reconcile. But we 
adopt the construction placed upon i t  in  Benson v. Bennett, 112 N. C., 
505. I t  is plain to us that i t  is an enabling and not a disabling statute, 
as is held in  that case. That i t  was not intended by this section to cut 

down the time given by the general statute for bringing actions, 
(116) but to extend this time in  the cases therein provided for. And if 

any of the decisions of this court are susceptible of the construc- 
tion that i t  limits the time to one year from the death of the creditor, 
notwithstanding the general s t a t u t e a s  i t  is contended they do-such 
cases to this extent are overruled. 
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But as the agency terminated at  the death of Mrs. Harris, the de- 
fendant's indebtedness on account of such agency became due at that 
time (if he was indebted to her as alleged). This was on 10 August,, 
1888, and no action has been brought to enforce this indebtedness, and 
the same is barred by the statute, if pleaded. And we are informed by 
his pleading i t  in  this case that he would avail himself of that defense if 
the administrator had brought or should bring suit to enforce the same. 
And i t  not being alleged or shown that there are any other debts due the 
estate, except the $46 worth of personal.property sold by the adminis- 
trator and purchased by the defendant Montgomery, and for which the 
administrator is liable, i t  seems the plaintiff will be entitled to an order 
of sale, if the amounts found to be due by the estate are not paid with- 
out sale. 

But the Speed defendants object to charging the estate with the Bal- 
lard account of $96, the Dr. Moss debt of $36, the Barrow debt of $58.50, 
the taxes for 1888, $38.40, and the funeral expenses of $85 paid by de- 
fendant Montgomery. They say that they appear to have been paid in 
1888, soon after the death of Mrs. Harris. -4nd although after the legal 
termination of his agency, they were paid while he had the crops grown 
upon her land or the proceeds of the same in  his hands, arising out of 
his agency, for which he has never settled, and which he now says is 
out of date and cannot be collected. These facts appearing, the pre- 
sumption is that he paid them out of money in his hands belonging to 
his mother. Threadgill u. Comm.issiowrs, 116 N. C., 616. I f  he 
did not pay them out of money belonging to Mrs. Harris, but out (117) 
of his own money, they were voluntarily antl officiously made, and 
he cannot collect these debts out of the estate on that account, except the 
$85 paid for funeral expenses. 

At the time this action was commenced the Statute required adminis- . 
trators to plead the Statute of Limitations against claims barred by the 
Statute. This act has been repealed, and properly so, as we think, and 
the law in  this respect is left as i t  was before the passage of this act; 
that is, to the honest judgment and good faith of the administrator. 
And if out of bad faith towards his estate he fails to plead the Statute 
when he should do so, he may make himself personally liable. I t  may 
hereafter become a question as to whether the administrator is acting i n  
good faith to his estate, where a party, apparently indebted to the estate, 
pleads the Statute of Limitations in  bar of a recovery. And the ad- 
ministrator allows the same party to recover debts against the estate that 
are barred by the Statute, without pleading the Statute or interposing 
any kind of objection. 

For the reasons herein assigned, the report of the commissioner and 
the judgment of the court ordering a sale are set aside. And no further 
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1 TUCKEE 1). SATTEBTI-I WAITE. 

order of sale will be made to pay any of the claims set up by defendant 
Montgomery until he has established the claims, alleged to be due him, 
by a judgment of court. And in these actions by the defendant Mont- 
gomery to establish these claims the administrator will take a note of 
what wc have said as to its being presumed that they were paid by the 
money of Mrs. Harris, but which Montgorncry may rebut by competent 
evidence. Also, as to what we have said as to there being officious pay- 
ments (except as to the debt for funeral expenses), and that he will not 

be able to recover on that account, unless he can show by com- 
(118) petent testimony that they were not so paid. And the adminis- 

trator will observe what we have said as to his duty as to the 
pleas of the Statute of Limitations. The report and judgment are set 
aside. 

Error. 

M~NTGOMERY, J., being related to one of the parties, took no part in 
the decision of this case. 

Cited: Window v. Benton, 130 N. C., 6 0 ;  Liozoder v. Eathcock, 150 
N. C., 440. 

FLORENCE TUCKER, EXECVTB~X OF R. S. TUCKER, V. J. H. SATTERTH- 
WAIITE ET AL. 

Practice-Trial -Tssues-New Tq-id. 

Section 395 of The Code is mandatory, and binding equally upon the Court 
and counsel, and it is the duty of the trial judge, either of his own 
motion or at  the suggestion of counsel, to submit such issues as are 
necessary to settle t l~c material controversies arising on the pleadings. 
In the absencc of' such issues, or equivalent admissions of record sufficient 
to reasonably justify a judgment rcudcred thereon, this Court will order 
a new trial. 

ACTION OF TRESPASS quarc clnusunz fregit, tried before Boykin,, J., and 
a jury, a t  March Term, 1896, of PITT, involving the title to land de- 
scribed in the complaint as follows : 

"Lying on the Pea Branch Pocosin, beginning at  a pine, standing in 
the branch below the Bee Gum Island, and running with the middle of 
said branch, the courses thereof, to the line of the Thomas Jordan land 
(now owned by the plaintiff), and then with said line to a corner of the 
lands of the heirs of Thomas Little, and with their line out to the Pea 
Branch Pocosin, to Stephen Little line (now the Whitehead line), and 

SO 
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then with Stephen Little (now Whitehead line) to a marked pine, (119) 
a corner tree; and thence with a line of marked trees along the 
Horse Pen Branch to the beginning, containing one hundredl and fifty 
(150) acres of land, more or less." 

The following is a copy of the plat introduced in  evidence: 

By  consent, the issues referred to in the opinion were submitted by his 
Honor and were found in  favor of the plaintiff, and from the judgment 
thereon the defendants appealed. 

Messrs. W .  B .  Rodman, James E. Moore, and Jones & Roylcin for 
* plaintig. 

Messrs. Jarvis & BZOZL~, Blount & Fleming, and A. C.  Avery for de- 
f endants (appellants). 

DOUGLAS, J. This is an action of trespass involving the title to the 
land in controversy, which depends upon the location of two grants. The 
real point in dispute seems to be whether the line constituting 
the northern boundary of the Smith grant and the southern (120) 
boundary of the Brinkley grant, runs from "F," an admitted cor- 
ner, to "G" or to ('H," as stated in  the case on appeal. The merits of 
this case were ably and elaborately argued before this Court, and we 
regret our inability to determine the matter, but we cannot undertake to 
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review a judgment based upon issues which utterly fail to present the 
contentions of the parties. The following are the only issues: Where is 
Beegurn Island, at  "II" or "I"? Have the defendants and those under 
whom they claim been i n  adverse possession of the land in dispute for a 
period of twenty years at  any time prior to the beginiiing of this action? 
What damage, if any, is the plaintiff entitled to recover 1 

Tho first issue is the only one looking to the location of the land, and 
i t  fails to establish a singlc matter of issue raised by the pleadings. Ree- 
gum Island itself, which is said to contain two or three acres, is not 
called for by either grant. The Briirkley grant begins at  "a pine stand- 
ing in  the branch below Becgum Island," running thence north, and 
when i t  comes around to the land now in  dispute, calls for Smith's line. 
Smith's grant does not mention Geegurn Island in any way wliatcver. 
The perplexity of the situation is by no means lessened by ths older 
grant calling for the line and corners of the jurrior grant. 

I t  is true, the issues were submitted by counsel, but if there was any 
agrecrnent between the parties that the location of Beegurn Island should 
determine ally point in controversy i t  does not appear in the record. 

The submission of issues by consent does not amount to a consent 
judgment, especially where the judgmmt which is excepted to is entirely 
unsupportcd by the issues. 1 Freeman Judgri~ents, scc. 2 ;  1 Black Judg- 
ments, sec. 106. 

The location of the line between Brinkley and Smith is still unsettled, 
at  least as far  as appears to us. That should have been the issue. 

(121) "Issues arise upon the pleadings when a material fact or con- 
clusion of law is maintained by the one party and controverted 

by the other." Code, see. 391; Heilig v. Xtolces, 63 N. C., 612; Xlu t t s  u .  
McKenz ie ,  65 N. C., 102; Arrn f i~ ld  11. Brown,  70 N.  C., 27; Wright  v. 
Gain, 93 N.  C., 296; pat tot^ u. 12. R., 96 N. C., 455; Fortcsque v. Craw- 
ford, 105 N.  C., 29. "The issues arising upon the pleadings, material to 
be tried, shall be made up by the attorneys appearing in the action and 
rcduced to writing, or by the judge presiding, before or during the trial.". 
Code, see. 395. 

I n  Bowen v. Whi taker ,  92 N. C., 367, this Court held that the above 
section is mandatory,  and that where no issues are tendered by either 
party i t  is the duty of the Jndge either to compel counsel to prepare the 
proper issues or to prepare them himself and submit them to the jury. 
Such an adherence to the statute is absolutely essential, not only to a 
fa i r  trial of the case below, but to an intelligent appreciation of its merits 
upon an appeal to this Court. 

I n  Arnold v. Estis ,  92 N.  C., 162, S m i t h ,  C. J., delivering the opinion 
of the Court, says: "This is another instance in which the matters in  
controversy, as they appear in the pleadings, are tried without the prepa- 
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ration and submission of issues eliminated therefrom to the jury as is 
required by The Code, sec. 395, and which constitutes a distinguishing 
element in  our present mode of practice; and we repeat what has been 
said in  a previous case determined at this term, that this statute must be 
observed in the future." Rogers v. CZeme?zts, 92 N. C., 81; Rz~dmill v. 
Falls, 92 N. C., 222; McDonald v. Carson, 94 N .  C., 497. The case at 
bar is very similar in  its results to Turrentine v. R. R., 92 K. C., 642, in 
which this Court says: "The judgment, while the only one that could be 
rendered on the findings, rests, nevertheless, upon a confused and 
unsatisfactory verdict, and ought not to stand, as injustice may (122) 
be done." 

I n  Fisher v. illining Co., 94 N.  C., 397, this Court says: "Thus a dis- 
tinct issue is raised, which the record does not show was put in form, 
while the jury were empanelled without such issue and proceeded to try 
the controversy as it appeared in  the pleadings in  disregard of the statu- 
tory mandate and the reiterated ruling of the Court that it must be 
observed." Citing Rudasill v .  Falb, supra, and Bowen zl. Whitaker, 
supra. The same rule is laid in Allen v. Sallinger, 105 N. C., 333; Bot- 
toms v. R. R., 109 N.  C., 72; Allen v. Allen, 114 N.  C., 121; Fleming v. 
R. R., 115 N. C., 676. 

I n  Vaughan v. Parker, 112 N. C., 96, this Court says that the issues 
"shall be such as arise out of the pleadings, such that upon the verdict 
the Court may proceed to judgment," etc., citing McAdoo v. R. R., 105 
N. C., 140; Denmark v. R. R., 107 N. C., 185; Boyer v. Teague, 106 
N .  C., 576; Bonds v. Smith, 106 N. C., 553. 

Many decisions might be cited as to the form of the issues, but that 
point is not now directly before us. We are not inadvertent to the long 
line of decisions laying down the rule that the refusal of the Court to 
submit an issue tendered by either party can not be reviewed by this 
Court unless exception is taken in  apt time; nor do we wish to be under- 
stood as reversing or modifying it. That rule, when reasonably con- 
strued, does not conflict with the one herein laid down. What we now 
say is, that sec. 395 of The Code is mandatory, binding equally upon the 
Court and upon counsel; that i t  is the duty of the Judge, either of his 
own motion or at  the suggestion of counsel, to submit such issues as are 
necessary to settle the material controversies arising in  the pleadings, 
and that in  the absence of such issues, or admissions of record 
equivalent thereto, sufficient to reasonably justify, directly or by (123) 
clear implication, the judgment rendered therein, this Court will 
remand the case for $ new trial. Under this rule there was error in the 
 endi it ion of the judgment and a new tfial is therefore ordered. 

New trial. 
83 
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Cited: Cecil v. Henderson, 121 N.  C., 246; Mitchell v. R. R., 124 
N .  C., 246; Rtrauss v. Wilmington, 129 N.  C., 100; Ray v. Long, 132 
N.  C., 893; Pearce v. Fisher, 133 N. C., 335; Kelly v. Traction Co., ib., 
421; Grifin v. B. R., 134 N. C., 102; Hunter v. Tel. Co., 135 N.  C., 
462; Lumber Co. v. Lumber Co., ib., 745; Faikner v. Pilcher, 137 N.  C., 
450; Williamson v. Bryan, 142 N.  C., 82; H o l h  v. Tel. Co., 149 N.  C., 
338; Lloyd v. Vennble, 168 N.  C., 536. 

FANNIE G.  H I G H S M I T H  ET ALS. v. W. D. W H I T E H U R S T  AND 

J O H N  COBURN. 

Action to Set Aside Sale of Lands b y  Administrator-Ahinistrator-- 
Purchase by  Ahninistrator of Decedent's Land-Setting Aside Sale. 

1. The purchase of land of an intestate by his administrator a t  a sale legally 
conducted, confirmed and price paid, passes the legal title and can only 
be set aside at the suit of some one having an equitable interest therein 
and upon-a repayment of the purchase money. 

2. Where land was sold by an administrator to pay debts of his intestate 
and was bought for his benefit, a t  its full value, and the sale was 
confirmed, the price paid, and the creditors ratified it by receiving the 
proceeds, which together with the other assets were not sufficient to pay 
the debts of the estate in full, the widow and heirs of the decedent have 
neither any legal right to the land nor any equitable ground upon which 
to have the sale set aside or to have the purchaser declared a trustee for 
them. 

ACTIOX, tried before Boykin, J., and a jury, a t  J anua ry  Term, 1896, 
of PITT. The nature of the action, and facts upon which i t  was based, 
are stated in  the opinion of the Court. There was a verdict for  the plain- 
tiffs and from the judgment thereon the defendants appealed. 

Messrs. BZount & Fleming for plaintiffs. 
Mr. J .  L. Bridgers for defendants (appellants). 

(124) FURCHES, J. I n  January,  1883, B. C. Highsmith died intes- 
tate, and soon thereafter (9 April, 1883), the defendant M. D. 

Whitehurst was appointed and qualified as his administrator. There 
being an  insufficiency of personal assets to pay the indebtedness of his  
intestate, the defendant administrator applied for and obtained an  order 
to sell the real estate. The  proceedings to obtain this order for  the sale 
of land was put  i n  evidence and is made a part  of the case on appeal. 
And while i t  is  not as formal as  i t  might have been, i t  appears to have 
been substantially correct and authorized the defendant administrator t& 
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sell the land. This he proceeded to do on 3 December, 1883, when the 
defendant Barnhill bid i t  off for the defendant administrator at  the price 
of $1,211. 

This sale was reported by the administrator and confirmed by the 
Court, and the defendant administrator has since the sale made a+deed to 
Barnhill and Barnhill has made a deed to W. D. Whitehurst. a son of 
the administrator, by and under his directions. 

That since this, William Whitehead and other creditors of the intes- 
tate brought a creditor's bill against t$ administrator Whitehurst, which 
was also put in  evidence and made a part of the case on appeal, in  which 
an  account of defendant's administration was taken. And in  this account 
the defendant administrator was charged with this $1,211 and interest 
thereon, which he has since paid to the creditors of his intestate under 
the order and decree of the Court. 

I n  this creditor's bill i t  was found by the Referee that the whole 
amount of intestate's estate, including the $1,211 for which the land 
sold, was only sufficient to pay a p ~ o  rata on said indebtedness of less 
than fifty cents on the dollar. 

This report of the Referee was in all things confirmed by 
Whitaker, J., at Fall Term, 1890, and under this decree the de- (125) 
fendant administrator has paid the crelditors of his intestate every 
dollar for which he was found to be liable, including the $1,211 and 
interest thereon. 

Under this state of facts, the plaintiffs, the widow and children and 
heirs a t  law, bring this action, which as originally constituted was an 
action of ejectment dependent upon plaintiff's legaltitle. But by several 
amendments to the complaint i t  was turned into an  equitable action in  
which i t  is askcd that the proceeding, order of sale, k l e  and order of 
confirmation, be set aside; and, if this can not be done, that defendants 
be declared trustees for plaintiffs, and required to convey to them. And 
upon the case coming on for trial the defendants proposed to convey to 
plaintiffs the lands bought by Barnhill, if the plaintiffs would pay them 
the $1,211, the amount for which i t  sold. This proposition was declined 
by plaintiffs. 

The lslaintiffs have shown no sufficient reason to set aside and vacate 
the order of sale, as i t  is not contended but what i t  was necessary to sell 
the land to pay the debts of intestate. And this is shown to be so by the 
undisputed evidence. 

This being so, the administrator had the authority to sell, and the pur- 
chase by ~aEnhi l l ,  the acceptance of his bid, the report and confirm$ion 
of the sale, and the deed to Barnhill passed the legal title out of plain- 
tiffs. I t  is true, equity will vacate and declare such sales void; but this 
is the work of equity and equity will not do an inequitable and unjust 
thing. 
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The plaintiffs had neither the legal nor the equitable title to this land 
when they commenced this action. The legal estate that descended to 

them upon the death of their ancestor had been taken out of them 
(126.) by the proceedings to sell for assets, the order of sale, the sale, 

report and confirmation and deed to Barnhill. 
They had no equitable interest because there was not one dollar of 

the proceeds of the sale going to them. And the cestuis que use the cred- 
itors of their ancestor, to whom the money was going, had ratified and 
approved said sale by receiving apd accepting the money-the proceeds 
of said sale. And there is no intimation that there was any collusion 
between the creditors and the administrator to defraud the plaintiffs. In-  
deed, i t  is shown that the plaintif& could not have been injured by the 
purchase of Barnhill, though made for the administrator, as the land 
sold for $1,211, when the jury on the trial of this case found that at the 
date of the sale i t  was only worth $1,200. 

I n  no view of the case presented by the record could the plaintiffs 
have the defendants dcclared trustees for their benefit, and certainly not 
without putting them in s tatu  p o  by paying the moncy the administra- 
tor had paid for the estate. And this much may be said to his credit 
(and we are not willing to say that he has acted nicely in  all this ad- 
ministration), that he offered to convey to plaintiffs the land sold and 
reconveyed to him upon the payment to him of $1,211, the amount of 
Barnhill's bid; although he was charged with and paid the creditors for 
this land the sum of $1,659.07, this being principal and interest, while 
he had only been in possession of the land a part of the time. This 
proposition to convey upon the payment of $1,211 while not necessary, as 
we have seen, to his defense in this action, relieves i t  from the apprar- 
anee of oppression. 

We do not undertake to pass upon any rights the parties may have as 
to dower and homestead. 

I t  is a well settled ~r inc ip le  that courts of equity, or courts exercising 
equitable jurisdiction, will set aside sales where the administrator be- 

comes the purchaser, either directly or indirectly. And to do 
(127) this i t  is not necessary to allege or show fraud; but i t  will not do 

so after there has been a ratification and the purchase money paid. 
And certainly not after the purchase money has been paid and accepted 
by thosc entitled to receive it, without requiring the purchase rnoney to 
be repaid. 

Error. 

C i t e d :  Gorrell v. Alspaugh ,  post 374; S h u t e  v. A u s t i n ,  post 442; 
McNeiR v. Fuller ,  121 W. C., 213; Russel l  v. Roberts ,  ib., 325; Gorrebd 
v. Alspaugh ,  122 N.  C., 561; Card  v. Finch, 142 N. C., 145. 
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J. E. BARRETT AND WIFE V. BARRETT & DAVIS. 

Action to Cancel Deed-Defectice Probate-Curative Acts-Retrosyec- 
tice Laws. 

1. While the probate of a deed where the acknowledgment and privy examina- 
tion of the wife is taken before the proof of the execution by the husband, 
is insufficient, and registration thereunder is invalid, and no curative 
statute can divest or impair the rights of third persons acquired before 
the enactment of such statutes; yet, as between the parties and before 
the rights of others intervene, the power of the Legislature to remedy 
such defects is well recognized. 

2. Chapter 293, Acts of 1593, validating probates of deeds by husband and 
wife, where the wife's privy examination was taken prior to the hus- 
band's "acknowledgment," embraces cases where the execution of the 
deed by the husband was proved by a subscribing witness, and not by 
the technical "acknowledgment" of the husband. 

3. Retrospective legislation is invalid only when its effect would be to divest 
or interfere with vested rights, and it being competent for  the Legislature 
to provide what mode of probate shall be valid and when it does so it can 
affect past as well as future probates, provided no vested rights of third 
parties are affected thereby. 

ACTION, for the cancellation of a deed, tried before Graham, J., a t  
Fall  Term, 1896, of PITT, on a case agreed as follows: 

"1. That  prior to 16  July, 1891, the feme plaintiff was seized 
of an  undivided one-half interest i n  a certain tract of land i n  the (128) 
county of Pit t ,  fully described and set out i n  her complaint, and 
that  on the said day she and her husband signed a deed purporting to 
convey, and sufficient i n  form to pass, a fee simple title i n  her said in- 
terest i n  the land to one R. B. Bynum, e x e c u t i n ~  his note for the pur- 
chase money thereof in  the sum of nine hundred dollars, the whole of 
which note still remains unpaid. That  the said R. B. Bynum is in- 
solvent. 

"2. Tha t  on the said 16  July,  1891, the acknowledgment and privy 
examination of the feme plaintiff was taken before a justice of the peace, 
and later i n  the day proof as to the execution by the husband was made 
before the clerk of the court, the examination and acknowledgment of the 
wife before the justice preceding the proof as to the husband before the 
clerk i n  point of time a few hours. 

"3. That  subsequently the said R. B. Bynurn conveyed the said land to 
the defendant R. L. Davis, i n  fee, who conveyed same to defendant E. B. 
Barrett.  That  the defendants were purchasers for value and without 
any notice of any  defect in the probate and registration of said deed 
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from plaintiffs to said R. B. Bynum (if there be any defect), except 
such as the law may fix them with from the registration books. 

"4. That the defendant E .  A. Barrett and wife, E .  B. Barrett, are in 
the sole possession of the said lands, receiving the rents and profits of 
the same, and that defendant Davis holds a mortgage thereon. 

"5. The plaintiffs insist that upon the foregoing facts they are en- . 
titled to judgment prayed for in  their complaint, for that the deed from 
the plaintiffs to R. B. Bynum is void on account of the defective probate 
and registration. 

"6. The defendants insist that upon the foregoing facts they 
(129) are entitled to have judgment rendered in their favor, for that 

the defect in  probate of deed from plaintiff to R. B. Bynum 
(if i t  shall be found that any defect exists), was cured by the Act of 
1893, and that plaintiffs are estopped by their deed, and under no cir- 
cumstances are they entitled to recover in this action. 

"It is agreed that if the Court shall be of opinion with the plaintiffs, 
upon the whole case, that they are entitled to recover the possession of 
the lands in  this action, together with their portion of the rents and 
profits, judgment shall be entered for them; but if the Court shall be of 
opinion that the plaintiffs are not entitled to recover, then judgment 
shall be entered for the defendants." 

His Honor rendered judgment for plaintiffs and defendants appealed. 

Messrs. IT. G. Connor and J .  F. B ~ u t o n  for plaintiffs. 
Messrs. Jar& & Blow for defendants (appellants). 

CLARK, J. The acknowledgmelit and privy examination of the wife 
having been taken prior to the proof of the execution of the deed by 
the husband, the probate was insufficient, under The Code, sec. 1256; 
McGlennery v. Miller, 90 N. C., 215; Ferguson v. Einsland, 93 N.  C., 
337; Southerland v. Hunter, ibid., 310; Lineberger v. Tidwell, 104 N. C., 
606. A registration had upon an unauthorized probate is invalid. 
DeCourcy v. Barr, 45 N .  C., 181; Todd v. Owtlaw, 79 N.  C., 235; Duke 
v. Markham, 105 N. C., 131. And if third parties acquired rights, as by 
liens, against the grantor pr conveyances from him, registered before the 
curative act, though with notice of such defectively probated instruments, 
the rights of such third parties could not be direst'ed or impaired by the 

curative statute. Robinson v. Willoughby, 70 N .  C., 358; Smith  
(130) v.  Castrix, 27 N. C., 518 ; Gordon v. Collett; 107 N.  C., 362 ; Long 

v. Crews, 113 N.  C., 256; Williams v. Xerr, ibid., 306 ; Qkinnerly 
c. Quinnerly, 114 X .  C., 145. Here, however, the proceeding is between 
the grantors and the grantee of the grantee, and no question arises of 
the rights of third parties claiming under a subsequent lien against, or 
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grant from the grantor acquired prior to the curative act. As between 
the parties, the deed is valid without registration. Leggett v. Bullock, 
44 N. C., 283. 

The feme plaintiff signed the deed and her privy examination was 
properly taken. There is no controversy on these points. The sole defect 
is that the privy examination was taken a few minutes or hours before 
the husband's acknowledgment on the same day of the execution of the 
deed by him. The power of the Legislature to cure such defects, as be- 
tween the parties, has not only been recognized by this Court in  cases 
above cited, but elsewhere; Cooley Const. Lim. (6  Ed.), 463, 464, and 
numerous cases there cited. I t  is true, as insisted by plaintiff's counsel, 
that the curative act, 1893, chap. 293, makes valid probates where the 
wife's privy examination was had prior to the husband's '(acknowledg- 
ment," but we must take i t  that this embraces, in  the true intendment of 
the act, cases like the present, in which the execution of the deed by the 
husband was proved by a subscribing witness, and not by his technical 
acknowledgment. "The Legislature may abolish all the incapacities of 
married women and give them full power to contract as femes soleJ' (sub- 
ject anly to the constitutional restriction that conveyances of their prop- 
erty can not be made without the written assent of their husbands), 
Bank v. Howell, 118 N. C., 271, citing Pippin v. Wesson, 74 N.  C., 437, 
446. Whatever the effect of the privy examination of a married , 

woman at common law, since the Constitution of 1868 (Art. X, (131) 
sec. 6), i t  is a mere statutory requirement, which any Legislature 
can abolish a t  will, except in conveyances of the homestead, Cons., Art. 
X, sec. 8. The Legislature has power to pass, repeal or modify the laws 
regulating the manner of executing, proving or recording conveyances, 
and the exercise of such power to cure defective compliance with former 
statutes can not be an interference with vested rights as between the 
parties to such instruments. Tatom v. White, 95 N. C., 453, 459. I t  
only becomes so when third parties have acquired rights which would 
be impaired by the act which is intended to cure the defective execution, 
probate or registration. The deed having been signed by the wife for the 
purposes therein set forth, and her privy examination before a proper 
officer having disclosed the fact that she had done so voluntarily and 
still assented thereto, we can not agree with her able, learned and zealous 
counsel that such deed was void or that the Legislature infringed upon 
the judicial department in passing the curative statute. There was 
merely a defect in the probate, which, until cured, rendered the registra- 
tion invalid. I t  is competent for the Legislature to provide what mode 
of probate shall be valid, and when i t  does so i t  can affect past as well as 
future probates, except that the rights of third parties, claiming prior to 
the validating act, can not be divested. Retrospective legislation is not 
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necessarily invalid. I t  is only so to the extent i t  would divest vested 
rights. The feme grantor had no vested rights in the land which she had 
conveyed away by her deed with the assent of her husband, which is all 
that thc Constitution requires, except in conveyances of the homestead. 

Reversed. 

Cited: Miller v. Alexander, 122 N.  C., 721; 8locomb v. Ray,  123 
N.  C., 574, 575; McAllister v.  Purcell, 124 N.  C., 264; L a m e  21. Tuinter, 
137 N. C., 250; Anderson, v. Wilkins, 142 N. C., 159; Penland v. Barn- 
ard, 146 N.  C., 381; Powers v. Baker, 152 N.  C., 719; Wood v. Lewey, 
153 N.  C., 402; Reid v. R .  R., 162 N.  C., 358. 

B. J. LANGSTON AND CALLIE LANGSTON, AUMINISTEATRIX, v. GREENVILLE 
LAND ANr) IMPROVEMENT GO. ET AL. 

Corporation-Mortgage-Existing Debts-Stoclcholder Dealing with 
Corporation. 

1. A mortgage made by a corporation being invalid as against existing cred- 
itors who commence action within sixty days after the registration of 
the mortgage (sec. 685 of The Code), a purchaser of land a t  a foreclosure 
sale under such mortgage acquires no rights as against the creditor. 

3. A stockholder of a corporation may deal with it in the same manner as any 
othcr person, provided there is no fraud in such dealings. 

3. A creditor of a corporation who brings his action within sixty days after 
the registration of a mortg-age of its property, is entitled only to an 
ordinary judgment for a debt and execution and not to  a judgment 
declaring a lien on the property. 

ACTION, tried before Boy l~ in ,  J., and a jury, at  Spring Term of PITT. 
The facts are stated in the opinion of the Court. Judgmcnt was ren- 
dered for the plaintiff, declaring the land of the defendant corporation, 
mortgaged within sixty days before beginning of hhe action, to be subject 
to the payment of the judgment. Dcfcndants appealed. 

Messrs. Bloztnt & Fleming for plaintiff.  
Messrs. Jartiis d Blow and Jas. E. Moore for defendants (appellants). 

FURCHES, J. The defendant is a corporation, and for the purposes of 
said corporation i t  borrowed money of several persons and executed 
mortgages on its property for the purpose of securing the loans. A11 of 
the mortgages were upon the personal property, except one, made to 
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E. A. Moye, which included the real estate belonging to defendant corpo- 
ration. This mortgage was executed 29 August, 1892, and registered 
22 September, 1892, and the defendant Taliaferro is the pur- 
chaser under the mortgages. At the date of the execution of this (133) 
mortgage, the jury find that the defendant corporation was in- 
debted to the plaintiff in the sum of $649.31, and that the plaintiff corn- 
menced this action on 29 September, 1892. 

The plaintiff was a stockholder in  the defendant corporation and its 
superintendent, and i t  was claimed by defendant Taliaferro that he was 
thereby estopped from enforcing his debt against this property. I t  was 
also claimed by Taliaferro that he had the right to be subrogated to the 
rights of the mortgagees-whatever they were. 

I t  was admitted on the argument in this court that the plaintiff claimed 
nothing against the personal property, sold by the mortgagees under their 
mortgages hereinbefore mentioned. And the only question is as to 
whether the real estate, conveyed to Moye, is still liable to the plaintiff's 
debt, and we are of opinion that i t  is. 

There is no question of subrogation involved in the case. There was 
no necessity for him to pay any debt of the defendant to protect any 
rights or liens he had on the property. And, in  fact, he has paid no 
debt of the defendant corporation. He  has bought the property of the 
defendant corporation, and the money he paid for it has been applied to 
the payment of the mortgage debts. So we see the money he paid was 
for the property he bought. I t  is true that i t  was subject to the plain- 
tiff's debt (unless plaintiff is estopped) and i t  appears from the case 
that he had notice of plaintiff's claim before he bought. 

Nor do we see any ground upon which the plaintiff is estopped. There 
is no allegation that he did anything to induce the defendant to buy. 
Indeed, i t  seems that the  lai in tiff was there asserting his claim. I t  
is true that the defendant was a stockholder in  the defendant 
company. But this defendant was a corporation, and the plaintiff (134) 
hald the same right to deal with it that any one else had. And 
certainly so, where there is no allegation of fraud in the dealings. This 
being so, the "real estate" of defendant corporation remained liable to 
plaintiff's debt, notwithstanding the mortgage of defendant corporation 
to Moye, sec. 685 of The Code, which section has been construed in Coal 
Co.  v. Electric L i g h t  Co., 118 N. C., 232. 

But there is error in  the judgment which declares a lien on the prop- 
erty of the corporation. Sec. 685 of The Code does not authorize the 
declaration of a lien, but only puts the mortgage out of the way of plain- 
tiff's collecting his debt, and leaves the property in the same condition, 
so fa r  as this debt is concerned, as if no mortgage had been made. Coal 
Co. v .  Electric L igh t  Co., supra. The judgment should have been the 
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ordinary judgment in an action of debt, which may be enforced as other 
judgments are, and as if the mortgage to Moye had not been made. 
Thus reformed the judgment is 

Affirmed. 

Cited: Howard v. Warehouse, 123 N. C., 92; R. R. v. Burnett, ib., 
213 ; Pelletier v. Lumber Co., ib., 599, 602 ; Glass Plate Co. v. Furniture 
Co., 126 N.  C., 892 ; Bank v. Rank, 127 N.  C., 434; Graham v. Caw,  130 
N. C., 273; Fisher v. Bank, 132 N.  C., 777. 

Action for Damages-Draining Swamp ~arkk -~a tucra l  Water Courses 
--Upper and Lower Landowners. 

1. The privilege or easement of the upper tenant to carry off the surface 
water in its natural course, under reasonable limitations, and the sub- 
serviency of the lower tenant to this easement, are the natural incidents 
to the ownership of land. 

2. The owners of swamps, whose waters naturally flow into natural water 
courses, can make such canals, as are necessary to drain them of the 
water naturally flowing therein, although in doing so the flow of water 
in the natural watercourse is increased and accelerated so that the water 
is discharged on the land of an abutting owner. 

(135) ACTION, tried before Graham, J., and a jury, at  December 
Term, 1896, of PITT. The facts are stated in the opinion of the 

Court. From a judgment for the plaintiff the defendants appealed. 

1Vr. James E. Moore for plaintif.  
Messw. Jarvis & Blow -and Blount c6 Fleming. for defendants (appel- 

lants). 

FAIRCLOTH, C. J. The plaintiff instituted this action for damages to 
his land by reason of ditches or canals cut by the defendants, collecting 
large quantities of water and discharging the same upon plaintiff's land 
in  unusual quantities and with greater rapidity and force than before. 

By the statement of the case we are informed that Broad Creek, about 
thirty or forty feet wide a t  its mouth, empties into Tar  River, Moyes 
run into Broad Creek, and that Baldwin, Canon, and Cooper swamps 
naturally enter into Moyes run; that plaintiff's farm, alleged to be 
damaged, is bounded on the east and north by Broad Creek and Moyes 
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run;  that prior to the cutting of the canal complained of, the waters of 
Moyes run never overflowed plaintiff's land, but since then they have, 
in  ordinary rains, overflowed and damagd  plaintiff's lands; that in high 
freshets the waters of Tar  River backed up and overflowed plaintiff's 
land, before and since the cutting of the canal; that Moyes run and 
Broad Creek "are natural water courses ; that Moyes run is a swamp two 
or thrce hundred yards wide, with a wcll defined water course running 
through i t  and emptying into Broad Creek"; that the waters on the 
upper swamp lands, owned by the defendants, naturally flowed into 
Moyes run, and some of the defendants cut the canal "for clearing and 
cultivating said lands, and have cleared and arc cultivating the same 
and have used said canal for the purpose of draining the surface 
waters from their lands into Moyes run, and that prior to cutting (136) 
said canal the said Baldwin swamp was a natural depression or 
swale 200 or 300 yards wide, in which was no water course through which 
the said surface waters, flowing from said lands, naturally drained into 
Moyes run; that the said swamp, through which said canal was cut, was 
a natural drainway and drained into Moyes run." 

The nature of Cannon and Cooper swamps was the same as Baldwin 
swamp. There is no allegation of negligence or unskillfulness in con- 
structing the ditches or canal, nor is the question of damages for divert- 
ing water on the plaintiff's land before us. The sole act laid for dam- 
ages i s  that the defendants, in  the manner above stated, have discharged 
the waters with more force and rapidity than the natural flow and 
thereby damaged plaintiff's property. This  is a difficult and delicate 
auestion in all similar actions. The natural condition of the eastern 
part of the State makes i t  so. The people and the Legislatures at  an early 
day saw at oncc'this difficulty. I t  was a matter of serious concern how to 
utilize these most valuable properties without ruin to the servient ten- 
ants. The agricultural interest of that part of thc State demanded a 
rerncdy, and in  1795 tbe "Drainage7' and (%illn acts passed, now 
found in  The Code, secs. 1997 and 1846, and several acts since 1883. I n  
the east i t  is wcll known that there are hundreds of thousands of flat sur- 
face swamp lands, which can not be relieved of the ordinary waters and 
made useful for living and cultivation without artificial canals or ditches 
leading into some creek or river, necessarily passing through intervening 
lands of riparian owners, and if these canals could be cut only by per- 
mission of the owners of the outlets, then vast acres would forever remain 
unpopulated, uncultivated and valueless to those who bought them from 
the State. These "Drainage" and ('Mill7' acts are therefore of 
public value to the present and future ages. (137) 

The rights of parties under these legislative acts, however, do 
not affect the present question, and we express no opinion as to whether 
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the plaintiff could have availed himself of these acts under the con- 
ditions above stated. IIe selects his common-law reniedy upon the facts 
before cited. 

The defendants asked the Court to charge the jury that if they f ind 
from the evidcnce that Broad Creek and Moyes run are natural water 
courses and that the waters of the upper swamps naturally flow therein, 
and were susceptible of drainage for agricultural purposes, then the de- 
fendant had a right to make such canals in  these swamps as were neces- 
sary to drain them of the water naturally falling thereon, although in 
so doing the flow of water in  Moyes run was thereby increased and accel- 
erated, and the flow of water was increased on the plairrtiff's land. This 
prayer embraces the substance of all the prayers. His  Honor modified 
the prayer by saying "provided he does not thereby damage said land." 
Defendant excepted. 

We think his Honor should have given the defendants' prayer in sub- 
stance without the proviso. A water course is well defined by Angel on 
Watercourses, sec. 4 (7 Ed.), and the evidence in this case shows that 
Broad Creek and Moyes run are natural and well defined water courses, 
according to that definition. This question has been much discussed in 
many courts. The surface of the earth is naturally uneven, with ine- 
quality of elevation. The upper and lower holdings are taken with a 
knowledge of these natural conditions, and the privilege or easenlent of 
the upper tenant to carry off the surface water in its natural course, 
under reasonable limitations, and the subserviency of the lower tenant to 

this easement are thc natural incidents to the ownership of the 
(138) soil. The lower surface is doomed by nature to bear this servi- 

tude to the superior and must receive the water that falls on and 
flows from the latter. The servient tenant can not cornplain of this, be- 
cause a q u a  c u r r i t  et Rebet c u r r e r e  ut solebat.  

The upper owner can not divert and throw water on his neighbor, nor 
the latter back water on the other with impunity. Xic  u t e r e  t uo ,  u t  
aliewn .lion laeclas. This rule, however, can not be enforced in  its strict 
letter, without impeding rightful progress and without hindering in- 
dustrial enterprise. Minor individual interest must sometimes yield to 
the paramount good. Otherwise the benefits of discovery and progress in 
all the enterprises of life would be withheld from activity in life's affairs. 
('The rough outline of natural right or liberty must submit to the chisel 
of the mason that i t  may enter symmetrically into the social structure." 
Under this principle the defendants are permitted not to divert, but to 
drain their lands, having due regard to their neighbor, ~ rov ided  they do 
not more than concentrate the water and cause i t  to flow more rapidly 
and in greater volume down the natural streams through or by the lands 
of the plaintiff. This license must be conceded with caution and pru- 
dence. 9 l 
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This question was well considered and decided i n  Wafle v. R. R., 53 
N. Y., 11;  Hughes v. Anderson, 68 Ala., 280; Peck v. Hawington, 109 
Ill., 611. The same question has frequently been incidentally remarked 
upon by this Court. I t  was fully considered and decided and authorities 
cited in Staton v. R. R., 109 N. C., 337 ; Jenkins 21. R. R., 110 N .  C., 438. 

I Porter v. Durham, 74 N.  C., 767, was a case solely for diverting water 
from its natural course and throwing i t  on the plaintiff. That question 
was reserved by the Court and is not before us. We neeld not 
consider the question of evidence in  the view we take. There was (139) 
error in  refusing the defendants' prayer for instruction on the 
question we have considered. 

New trial. 
u 

Citedl Parker v. R. R., 123 N.  C., 73 ; il//izzell v. McGowan, 125 K. C., 
440; 8. c., 129 N. C., 94; Parker v. R. R., 143 N. C., 295; Clark v. 
Guano Co., 144 N.  C., 77; Briscoe v. Parker, 145 N.  C., 17; Roberts o. 

Baldwin, 151 N.  C., 408; Barclif v. R. R., 168 N.  C., 210. 

L. A. AND G. A. McGOWAN v. H. C. HARRIS. 

Practice-Lost Record-New' Trial. 

Where it appears that an appellant has been guilty of no laches or fraud 
and the trial judge certifies, after an appeal, that his notes of the trial 
have been lost, that he is unwilling to trust to memory to set forth the 
evidence in detail, as should be done in fairness to both parties, and 
requests that a new trial be ordered, it is the well settled practice to 
grant the request and order a new trial. 

ACTION, tried before Graham, J.,' at December Term, 1896, of PITT. 
There was judgment for the defendants and plaintiff appealed. His  
Honor addressed the following statement to this court: 

"The notes taken by myself, which were very copious, were not sent 
to me with the other papers in the cause, and upon inquiry, I find they 
have been mislaid or lost. 

"In a cause of this importance I am not willing to trust to my memory 
to set forth the evidence in  detail as should be done, in  justice to both 
parties, and I therefore request your Honorable Court to order a new 
trial." 

Messrs. Blount & Fleming for plaintifs (appellants). 
Mr. James E. Moore for defenhnt. 
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DOUGLAS, J. I n  this case the Judge below certifies that the notes taken 
by him on the trial have been mislaid or lost; that he is not willing to 

trust to his memory to set forth the evidence in  detail, as should 
(140) be done, in  justice to both parties, and he therefore requests this 

Court to order a new trial. There is no appearance of laches or 
fraud on the part of the appellants, and in such cases i t  is the well settled 
practice of this Court to order a new trial. I n  the leading case of S. v. 
Powers, 10 N.  C., 376, the opinion delivered by Taylor, C. J., says: "It 
appears from the certificate of the Judge that a case presenting the 
points was intended to have been made up, but was prevented from his 
having lost his notes of the trial. Under these circumstances there is 
no other mode by which the justice of the case can be attained but by 
awarding a new trial." Cited and approved in  Isler v. Hadldock, 72 
N.  C., 119 ; Sanders I ) .  iiol-ris, 82 N.  C., 243 ; Barton v. Green, 94 N. C., 
215; Simmons v. Andrews, 106 N. C., 20.1; Owens v. Paxton, 106 N.  C., 
480; Clelemnzons v. ArchbelZ, 107 N. C., 653. 

There is also a line of decisions to the same effect where the trial judge 
died or went out of office before the case was made up, but Section 550 
of The Code now makes it, in such cases, the duty of the Judge going out 
of office to settle the case as if he were still in  office. 

These cases uniformly lay down the rule that a new trial will not be 
ordered unless i t  is made to appear that the appellant is not guilty of 
laches. Simmons v. Andrews, 106 N.  C., 201; Heath v. Lancaster, 116 
IS. C., 69. I t  would not be just to permit an appellant to obtain, simply 
through his own negligence or fraud, the benefit that would properly 
result only from the successful prosecution of his appeal. I t  should be 
made to appear affirmatively that he exercised due diligence in  endeavor- 

ing to perfect his appeal, and that his failure to do so is not due 
(141) to any act or negligence of his own, or of another with his knowl- 

edge or consent. 
While in  this case no such evidence has been ofiered by the appelIants, 

the finding and request of his Honor, who tried the case, is taken as 
sufficient. 

The appellants are entitled to a new trial and it is so ordered. 
New trial. 

Cited: S.  v. Robinson, 143 N. C., 625. 
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SPRUILL 13. INSURANCE Co. 

SARAH F. SPRUILL V. NORTllWESTERN MUTUAL LIVE 
INSURANCE COMPANY. 

I 
Act ion  o n  L i f e  Lnswrance Polic?y-Life Ir~surance-Contrac-t-Suicide 

by  Insured-Xane or Insane-Trial-Presumption--12ehuttal-Di- 
rectiny Verdict-S7~fJicie.ncy of E'z~idence-Bu~drn of Y ~ o o f .  

1. A claiisc in a policy of insurimce insertrd and intendcd to protect the 
insurer from all liability for any form of suicide, whether the assured 
be s a w  or insane, is not illegal or contrary to  any well settled rulc of 
public policy or morals. 

2. Where a policy of life insurance providrs that i t  shall become void if the 
assured shall die by his own hand, whether sane or insane, it is imknate- 
rial what the niental condition of the assured who dies by his own hand 
is a t  the time of his death, the liability of the insurer not being affccted 
by the degree of insanity; and in the trial of a n  action on such a policy 
testimony a s  to  the mental condition of the assured, who died by his 
own hand, was properly exclutled. 

3. Where there is no evidence, or a mtye sciwti~h of evidence, or the evidence 
is not sufficient, in a just and reasonable view of i t  to warrant en inter- 
fercnce of any fact, the Court sliould direct a verdict against the party 
upon whom the onus of proof rests. 

4. I n  the trial of a n  action on a life insurance policy which provided that  i t  
should be void if assured died by his own hand, sane or insane, within 
two years from date of policy, the only issue was, "Did the assured die 
by his own hand within two years from the date  of the policy sued on?" 
A prima facie case being made for the plaintiff by proof of the issuance 
of the policy and death of the assured, the defendant read in evidence 
tlie "proof of loss" furnished it by plaintiff, in  which it was statcd that  
the cause of death was "a pistol shot in his own hand," within two 
years from date of policy. Such statement was neither contradicted nor 
explained by plaintiff. Held, that the proof of such statement and admis- 
sion in the "proofs of loss" shifted the burden of proof upon the plaintiff 
and, there beinq no coutradiction or explanation of such statement, i t  was 
not error to direct a verdict against the plainti@. 

5. The expression, "died by his own hand," in  a policy of insurance or proof 
of death thereunder is  equivalent to "suicide." 

ACTION, tr ied before Boylcin, b., a n d  a jury, at April T e r m  (142) 
1896, of FRANKLIN. The na ture  of the  action a n d  the  facts  a r c  

stated i n  t h e  opinion of the  Court.  

Nessrs. F.  S .  Xpruill and C. M .  Cooke & S o n  for plaint i f  (appel lant) .  
Messrs. Bat t le  & Jlordecai and F. fI. Rushee for defendant. 

DOUGLAS, J. T h i s  is a n  action by Mrs.  S a r a h  F. Spru i l l  against  t h e  

Northwestern Li fe  Insurance  Co. to  recover tlie amount  of a policy of 

- 



I I N  THE SUPREME COURT. [I20 

insurance issued to her as beneficiary upon the life of her husband, Wil- 
liam T. Spruill. The policy issued on 2 October, 1894, provided that if, 
within two years from the date thereof, "the said assured shall, whether 
sane or insane, die by his own hand, then this policy shall he null and 
void." The assured died on 24 July, 1895, frorn the effects of a "pistol 
shot in his own hands," as stated in the proof of loss furnished to the 
defendant by the plaintiff, as required by the terms of the policy. The 
complaint, among other material allegations, alleged: "That on 24 July, 
1895, a t  and in the county of Nash, the said William T. Spruill died," 

without stating in any manner the cause of his death. The answer 
(143) of defendant company set up, as a complete defense against any 

recovery, the date and terms of the policy, and the date and man- 
ner of death of the assured, as above set forth. The Court held that the 
burden of proof rested upon the defendant. 

During the progress of the trial the plaintiff proposed to ask one 
W. T. Clark, her own witness, as to the mental condition of the assured 
a t  the time of the killing. The defendant objected, the objection was sus- 
tained and the plaintiff excepted. There is no error in  the exclusion of 
such testimony, as i n  our view of the law, as applicable to policies like 
the one in suit, the mental condition of the assured at  the time of the 
killing is entirely immaterial. I t  is well settled that under the old1 forms 
of life insurance policies, in which i t  was provided that the insurer 
should not be liablc if the assured "committed suicide" or "died by his 
own hand," the policy was not vitiated when the assured was insane at  
the time of suicide. Borradaile v. Ilunter, 5 Mann. and Gr., 668; In -  
suTance Co. 11. %wry, 15 Wall., 580; Bigelow v. Rerkshire Ins. Co., 93 
U. S., 284, and a long line of decisions identical therewith in the large 
majority of the States. 

I n  view of these decisions the insurance companies began to insert the 
words used in this policy, or words equivalent thereto. As the expres- 
sions "committed suicide" and "died by his own hands" were held synony- 
mous, the words added thereto, "sane or insane," or "feloniously or other- 
wise," are regarded as equally synonymous and intended to protect the 
insurer frorn all liability where the assured committed suicide,-whether 
sane or insane, and regardless of the degree of insanity. 

After careful consideration, we are of opinion that such is the legal 
effed of the provisions of this policy. A policy of insurance is a con- 

tract and should btl construed like all other contracts in such a 
(144) way as to carry out the manifest intention of the parties, unless 

some of its provisions, conditions or limitations are contrary to 
law or to public policy. I t  was clearly the intention of the policy of in- 
surance in  this case to protect the insurer from all liability for any fo rm 
of suicide, and we do not see how such protective conditions are in any 
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way in  violation of law or of any settled rule of public policy. Nor is 
the liability of the insurer affected by the degree of insanity, the word 
"insane" implying every degree of unsoundness of mind. 

The distinction drawn by some eminent authorities in cases of self- 
killing by an insane person, "whether his unsoundness of mind is  such 
as  to prevent him from understanding the physical nature and conse- 
quences of his act or only such as to prevent him, while foreseeing and 
premeditating its physical consequences, from understanding its moral 
nature and aspect," does not commend itself to our better judgment. I t  
seems to belong rather to the domain of speculative psychology than to 
the practical administration of the law. 

The determination of that shadowy line between mental twilight and 
night, where the last faint rays of reason, resting for a moment on the 
horizon of the mind, fade away into utter darkness, i s  practically beyond 
the power of finite understanding, and, to the jury, would necessarily be 
a matter of mere speculation, depending more upon their sympathy than 
their judgment. Of course the above rule does not include death by acci- 
dent or mistake, such as the accidental discharge of a'pistol in  the hands 
of the assured, or poison, or an overdose of medicine taken by mistake. 
There must be at  least physically some suicidal intent, no matter how 
f a r  removed from a responsible mental operation. We belicve this rule 
to be i n  accordance with the better line of decisions prevailing in 
the majority of courts. I n  the leading and well considered case (145) 
of De Goyoma v. Inswance Go., 65 N.  Y., 235, the Court says: 
"We have therefore only to consider the interpretation to be given to the 
language of the contract of insurance, for no question is made but that i t  
.was fully understood and agreed to by both parties. I t  can scarcely be 
doubted that an insurer of the life of a person may by apt language 
guard himself from liability for all disasters if the exemption does not 
contravene public policy. He  may provide that if the assured shall die 
of the small-pox, or any other specific disease of the body, he would not be 
liable, and there appears to be no reason why he may not guard himself 
against liability if death results from any disease of the mind. Indeed, 
i t  is said by R a p l l o ,  J., in Van Zandt v. Insurance Go., 55 N.  Y., 169, 
'that no rational doubt can be entertained that a condition exempting the 
insurers from liability in  case of the death of the assurcd by his own 
hand, whether sane or insane, would be valid if mutually agreed upon 
between the insurer and the insured,' and then in  substance adds 'that if 
nothing is said with respect to insanity, the result is that a party does 
not die by his own hand' if his death happens from the involuntary act 
of a madman. This view of thc question is but a very concise and accu- 
rate statement of the law as announced in  cases previously adjudged. 
. . . The word 'insane' or 'insanity' ordharily implies every degree 
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of the unsoundness of mind, and in  this case we assume that the assured 
was i n  the very last degree mad or insane, so that the mere act of self- 
destruction was wholly involuntary." 

After reviewing some of the leading cases the Court concludes: "We 
prefer to place our decision upon the ground that the words of the pro- 
viso in  the policy before us, by plain rulcs of interpretation, exempt the 

insurer from liability. That this language, in view of previous 
(146) decisions, was inserted for such a purpose, can not be doubted and 

that i t  was agreed to by both the insured and the insurer is not 
questioned, and that i t  is a provision allowed by law no one denies. We 
are to say from these words what the parties must have intended, and 
we cannot properly say that additional words having no meaning were 
inserted i n  the contract, and if they mean anything i t  is just what the 
words commonly import, and that is, if death errsues from any physical 
movement of the hand or body of the assured, proceeding from a partial 
or total eclip;e of the mind, thc insurer goes free." 

I n  Xcarth v. Life Society, 75 Iowa, 346, the Court says: "We think 
that the better rule, and the logical collclusion of all the above cases, is, 
that the condition in  the policy was intended to include self-destruction, 
no matter what the mental condition of the insured was at the time of 
the act which caused the death. Of course, the policy was never in- 
tended to include death by accident, as by taking poison by mistake, the 
accidental discharge of a gun or pistol held i n  the hands of the insured, 
or the like. I t  means all suicidal acts, whether such as are demonstrated 
as criminal or such as are the offspring of insanity." This construction 
appears to have becn subsequently followed in  the Supreme Court of the 
United States, as well as New York and the majority of the leading in- 
surance States. Bigelow v. Insurmce Co., supra; Insurance Co. u .  
McConkey, 127 U .  S., 661 ; Insuranc~  Co. v. A kens, 150 U. S., 468 ; Riley 
11. Ins.  Co., 25 Fed., 315; Bi l l inp  v. Ins. Go., 64 Vt., 78; Chapman v. 
Ins. Co., 6 Bissell, 238; Penfield v. Ins. Go., 85 N. Y., 318; ildkins tl. 

Ins. Co., 70 No., 27; P ~ P T C ~  11. Ins. PO., 34 Wis., 389 ; Life Asso. v. 
Payne (Texas Civ. App.), 32 S. W., 1066. 

I n  Ins.  Co. 27. Akens, suyra, the Court, while affirming the judgmerlt 
in  favor of the plaintiff, distinctly recognized the principle herein 

(147) adopted by the following distinction (p. 475) : "The clause (then 
under construction) corltains no such significant and decisive 

words as 'die by suicide, sane or insane' as in Bigelow v.  Berkshire, ctc., 
supra, or 'by suicide, felonious or otherwise, sane or insane' as in Tnsur- 
ancc Co. v. McConlcey, 127 U.  S., 661." 

I n  the case before us any possible hardship arising from the exclusion 
of all liability for death from suicide is met by the termination of this 
condition after the lapse of two years from the date of the policy, which 
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then becomes incontestible. The question of the possible waiver of such 
a condition by the acceptance of premiums after the insured was wholly 
or partially insane, or threatened with insanity, is notbefore us. 

The only exception remaining for us to consider is that of the plaintiff 
to the action of the trial judge in  directing the jury to answer the issue 
in  the aErmative. The o d y  issue was as follows: "Did William T.  
Spruill die by his own hand within two years from tlic date of the policy 
sued on ?" The force of this exception depends upon the consideration of 
several important principles. The action of the Judge can be sustained 
only under the doctrine, firmly established in  this State, that where there 
is no evidence, or a mere scintilla of evidence, or the evidence is not 
sufficient, i n  a just and reasonable view of it, to warrant an inference of 
any fact in issue, the Court should riot leave the issue to be passed 
upon by the jury, but should direct a verdict against the party upon 
whom the birden of proof rests. Covingfon a. Nerubeqwr, 99 N.  C., 
523, citing Brown 11. Kinsey, 81 N.  C., 245; B ~ s t  v. Frederick, 84 N.  C., 
176; S. v. White, 89 N .  C., 462; 8. I:. PowPJI, 94 N.  C., 965. That the 
verdict should be directed against the party on whom rests the 
burden of proof, is the essence of the rule. We have examined (148) 
the large number of citations in the elaborate brief of the learned 
counsel for the defendant and cannot find a single case of a direction to 
the contrary. I n  Purifoy I:. R. R., 108 N. C., 100, the direction was in 
favor of the defendant upon a counterclaim as well as the original cause 
of action, but they both depended upon the same state of facts, and as 
there was no conflict in the testimony, the case practically resolved 
itself into merc questions of law. The doctrine under discussion is of 
English origin and of conlparatively recei~t acceptance in this Statc. 
Wittkowsky v. Wasson, 71  N .  C., 451, was apparently the first authoritn- 
tive exposition of the doctrine in this State, as it now stands, although 
citing the case of S. v. Vinson, 63 N .  C., 335. The former case, empha- 
sized by the qualified assent of Justice Readc and the unqualified disserrt 
of Justice Bynum, cites with the warmest approval the following quota- 
tion from the opinion of Welles, J., delivered in the English Gourt of 
Excllequer Chamber, towit: "There is in  every case a preliminary ques- 
tion which is one of law, viz., whether there is any evidence on whick the 
jury could properly find the question for the party on whom the orws of 
proof lies. I f  there is not, the Judge ought to withdraw the questiorl 
from the jury and direct a nonsuit if the onus is on the plaintiff, or direct 
a verdict for the pIaintiff if the onus is on the defendant. I t  was f o r m ~ r l y  
considered necessary in  all cases to leave the question to the jury if there 
was any evidence, even a scintilla, in support of the case, but i t  is now 
settlcd that the question for the Judge (subjcct of course to review is as 
stated by Made, J., in  Jewe71 u. Par?", 13 C. B., 916; 76 E .  C. L., 909), 
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not whether thcre is literally no evidence, but whether there is none that  
ought reasonably to satisfy the jury that the fact sought to be proved is 

established." Reade, J., assenting, says: "I assented to the deci- 
(149) sion as delivered in  the opinion of Brother Rodman, upon the ex- 

planation therein, that i t  was not to be interpreted as an innova- 
tion upon the established rule that. the jury are the sole judges of the 
weight of evidence without any intimation of opinion on the part of the 
Judge." The rule laid down in  that opinion is  now too firmly estab- 
lished to be questiouod, bnlt i t  can be carried no further without danger- 
ously infringing upon constitutional provisions. 

His Honor had already ruled that the burden of proof rested upon 
the defendant, and we think properly so. The presumption is always 
against suicide, as i t  is contrary to the general conduct of mankind. 
Mallory v. Ins. Co., 47 N.  Y., 54, cited and approved in  Insurance Co. o. 

McConkey, supra; Insurance G'o. v. Akens, supra. 
I t  is further held that where the words of a policy do not clearly indi- 

cate the intention of the parties, the courts should lean to that interpre- 
tation which is most favorable to the assured. McConLey's case, supra, 
citing a large number of cases. 

I f  the verdict of a jury is, in  the opinion of the Court, against the 
weight of evidence, i t  can be set aside, and to the proper exercise of this 
discretion there can be no objection. But to permit the Judge to pass 
upon the suficiency of the evidence necessary to rebut a legal presump- 
tion without submission to the jury would infringe upon the exclusive 
powers of the jury. Hardison v. R. R., post 492. The determination of 
the necessary character and legal effect of that evidence belongs to the 
Court as a question of law, but its weight must be left with the jury as a 
matter of fact. Wittkowsky v. Wasson, supra; Best v. Frederick, 84 
N. C., 176; 8. v. Powell, 94 N.  C., 965; S. v. McRryde, 97 N. C., 393; 

Powers v. Erwin,  108 N.  C., 522; State v. Chancy, 110 N.  C., 
(150) 507; Young v. Alford, 118 N. C., 215, and numerous other cases. 

The rule laid down in  some authorities, that wherever the Judge 
would be justified in  setting aside the verdict as against the weight of 
evidence, he would be equally justified in taking the case from the jury 
and directing a verdict, cannot receive our sanction. I t  is not the law i n  
North Carolina, and never can be under our present Constitution. "The 
ancient mode of trial by jury," guaranteed by the Constitution, is that 
a t  common law, and is none the less the right of the citizen than i t  was 
of the subject. Direction of a verdict and granting a new trial are 
essentially different in  nature and effect. The one regulates the trial by 
jury, the other denies i t ;  the one recommits the case to the jury, the 
other takes i t  away completely; the one merely reopens the case for a 
fairer trial, while the other ends i t  without redress, save the  rec carious 
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method of appeal, where findings of fact can be reviewed only from the 
meager notes of the Judge and the uncertain recollection of counsel. 
The mere fact that the Judge can never, save by waiver or consent, 
render a verdict, but can direct i t  only in  the name of the jury, shoys 
the intent and spirit of the law. 

These principles are "fundamental," and "a frequent recurrence'' 
thereto is of constitutional obligation. 

The issuing of the policy and the death of the assured,-alleged in  the 
complaint and admitted in the answer, made a prima facie case for the 
plaintiff. The onus was thus shifted by the pleadings to the defendant, 
and was assumed by it. After the conclusion of its oral testimony, the 
defendant read in evidence the proof of claim sent on to the defendant 
by the plaintiff, in  which i t  was stated that the cause of death of the 
assured was "pistol shot from his own hand." Tbis statement, unex- 
plained, was an admission of suicide, and at  once shifted. the burden of 
proof upon the plaintiff. Insurance Co. v. Xewton, 22 Wall., 32; 
Insurance Co. v. Higginbotham, 95 U.  S., 380. The cause of (151) 
death as given, when unexplained, negatives the accidental dis- 
charge of the pistol, for the expression, "died by his own hand," which, 
in  its broadest sense, might include accidental death, has been uniformly 
given by the courts a well recognized meaning as being equivalent to 
"suicide." The-plaintiff, though she went on the stand herself, in no 
wise contradicted this import of the words; nor did she testify to any 
facts tending to show she had used them by mistake or inadvertence. 
Her  admission, unexplained and uncontradicted, justified his Honor's 
direction to the jury. 

No error. 

Cited: Edwards v. Phifer, post 406; Hodges v. R. R., post 556; Col- 
lins v. Swanson, 121 N.  C., 69; Barbee v. Scoggins, ib., 143; Epps w. 
Smith, ib., 165; Eller v. Church, ib., 271; Caldwell v. Wilson, ib., 466; 
Everett v. Receivers, ib., 531; Bank v. School Com., ib., 109; Barber v. 
Bufaloe, 122 K. C., 136; Ilouse v. Arnold, ib., 222; Mfg. Co. v. R. R., 
ib., 886; Cable v. R. R., ib., 894; Johnson v. R. R., ib., 958; Whitley v. 
R. R., ib., 989 ; Berry v. R. R., ib., 1004; S. 11. Gragg, ib., 1086; Thomas 
v. Club, 123 N. C., 288; COZ v. R. R., ib., 607, 612; Bunn v. R. R., 124 
N. C., 255; Cogdell v. R. R., ib., 304; Webb v. Atkinson, ib., 453; Bank 
v. Wibon, ib., 568; S. v. Rhyne, ib., 853; Gates v. Max, 125 N. C., 
141; Cowles v. McATeill, ib., 388; Brendle v. R. R., ib., 479 ; S. v. 
Truesdale, ib., 698; Brinkley v. R. R., 126 N.  C., 92; Neal v. R. R., 
ib., 637, 640, 649; Meelcins v. R. R.. 127 N. C., 35; Mfg. Co. v. R. R., 
128 N. C., 285; Boutten v. R. R., ib., 340; Porter v. Armstrong, 129 
N. C., 106; Boggan v. R. R., ib., 155; Carter v. Lumber Co., ib., 209; 
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S. 11. Ellswor~th, 1 3 1  N. C., 775 ; Caudle v. Long, 132 N. C., 678 ; B e s s ~ n f  
v. 12. R., ib., 943, 944, 946;  1,ewis v. Stea?nskip Po., ib., 912, 920;  Walker 
v. R. lZ., 1 3 5  N. C., 741;  8. o. Sun&, 136 N.  C., 693;  Tkazton v. Ins. 
Co., 1 4 3  N.  C., 35, 37, 40, 43 ;  C ~ e n s h a w  v. R. R., 1 4 4  N. @., 320;  Hor- 
t o n  v. n. R., 157  N. C., 150 ; Pulghum u.  R. R., 158  N. C., 563 ; M f g .  
Co. v. Asswanre Co., 1 6 1  N. C., 1 0 0 ;  IIeilig I). Ins.  GYo., 162  N. C., 523;  
Alezander v. Statesville, 165 N. C., 532; ZcAlee  v. Mfg .  Go., 166 N.  C., 
456. 

I N  IZE YOUNG (Habeas  Corpus Proceedings). 

Testamentary Guardian-Custody of Ward.  

Where a t e s t a t ~ r ,  by his will, appointed guardians of the persons and estate 
of his children, with directions that  the lattcr should be placed with his 
sister S. until after their majority, and the children had been placed with 
her, but been taken from her by their mirternal grandparents, arid in  a 
proceediug by h u h ~ a s  corpus i t  appeared that  the deceased had for some 
time before his death boarded with his said sister, knew her disposition 
and habits of living, and it  also appeared that  she was unable, by reason 
of her circumstances in life and the allowtlnce made by the will for the 
support of the cahildren, to qive them prowr attention : H e l d ,  that, in the 
absence of a finding that  the sister 5. was a n  unsuitable person to have 
their custody, the c'hildren should be restored to her until she voluntarily 
surrenders hcr trust or proves unworthy of it, in  which latter case the 
guardians or the Court will terminate it  a t  thc instancar of any person 
interested in the matter. 

CLNLK, J., concurrinq in the rewrsal of the ortlcr which committrd the 
children to the grandparents, is of the opinion that  thcy should not be re- 
stored to S., but sl~ould bc committed to the carc of the guardians to exercise 
their discretion a s  to  whether thcy shall put them again with S. or dispose 
of them otherwise. 

RAINCLOTH, C. .J. and D o n a ~ a s ,  J., concurring substantially, in the viclws of 
1\Ir. .Justice Clark, are  of the opinion, nevertheless, that  in no evcnt should 
the children be again 1)laced with S. 

(152) PXTITIOK f o r  Habeas Corpus, by  E r n e s t  F. Young and  H. G. 
Connor, ,guardians, and Bett ic  R. Seltzer, t o  have the  persons of 

the i r  wards  committed to  them, pcndirig i n  WILSON Super ior  Court,  a n d  
heard  before Robinson, J., a t  chambers, i n  Goldsboro, on 1 J a n u a r y ,  
1897. F r o m  a n  order. dismissing the petition t h e  petitioners appealed. 

Messrs. Shepherd & Busbee and El.  Q. Connor f o r  petitioners (appel- 
lants). 

Messrs. Aycock & D a n i ~ l s  and 8. A. Woodward, contra. 

M O ~ ~ Q O M F R P ,  J. In his  last  will a n d  testarner~t,, t,he testator, C. A. 
Young,  named H. G. Connor, one of the petitioners, h i s  executor, a n d  
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also appointed him guardian of his three children, Charles, Harry, and 
Frank Young, of the respective ages of fifteen, five, and three years. 
The following is the language of the will in  reference to the guardiall- 
ship: '(1 hereby expressly instruct and direct the guardian of my said 
sons to place my said sons in the sole and exclusive charge, control and 
custody of my sister, Mrs. Betty R. Seltzer, wbo shall have the sole and 
exclusive care, control and custody of my said sons, with the assistance 
and counsel of the said guardian, until each of my said sons shall arrive 
at  tlie age of twenty-one years. I direct and impress upon the said 
guardian the duty of executing this provision of my will. I also direct 
the said guardian to pay to my sister a fair  compensation for the board 
and care of my said sons, and to furnish her with all such sums as may 
be necessary for their welfare and comfort. I also direct the said 
guardian, with tho counsel and advice of my said sister, to provide for 
the education of my said sons in  such way and at such schools as 
my said sister and said guardian shall think best for my said sons. (153) 
I hereby nominate and appoint my friend H. G. Connor, of Wil- 
son, N. CY., my true and IaivfuI executor to this my last will, and confer 
upon him all the powers and impose upon him all the duties incident to 
the provisions of this said will. I hereby nominate and appoint my said 
friend, the said H. G. Connor, guardian of the persons and estate of niy 
said children, Charles, Harry, and Frank Young, with the powers and 
duties incident to said trust, and direct him to execute the provisions of 
this will in  regard to the custody of my said sons." Later, by codicil, 
the testator named his brother, E .  F. Young, another of the petitioners, 
a co-executor and _guardian of his children, '(to have equal power and 
rights i n  every respect with my said friend, H. G. Connor, in  tlie execn- 
tion of said will and the duties of guardian." I t  was further provided in 
the codicil that the sum of $40 per month was to be paid to Mrs. Seltze~, 
the other petitioner, as a coinpensation for the board and care of the 
children as long as they should remain with her. 

The children had been living with Mrs. Seltzer aftcr the testator's 
death until 13 December last, when they were taken by their 
of the maternal line, the respondents, without the knowledge and consent 
of Mrs. Seltzer or of the guardians. I n  justification of this course, the 
respondents averred that the children were not receiving proper atten- 
tion and care from Mrs. Seltzer. Upon the hearing of the matter J u d g e  
Rohinsofi ordered that the custody of the infants be given to the respond- 
ent, Calvin Barnes, until the further order of the Court. The order was 
based on the following facts, which his Honor had found upon the in- 
vestigation : 

1. That during the time the infants remained with the petitioner, 
Mrs. Seltzer, they did not receive the same care and attention they would 
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(154) have received at  the home of the respondent; that while with 
Mrs. Seltzer they were not properly clothed, and their persons 

were allowed to remain unclean. 
2. That Mrs. Seltzer conducts a boarding house in  Wilson, and has a 

large family of her own, and is unable to give the infants proper persolla1 
attention. 

3. That the respondent and his wife are the grandparents of the in- 
fants, and are greatly attached to them; that the infants, in  presence of 
Court, showed affectionate attachment for the grandparents, who were in 
every way well fitted to properly care, provide for and rear said infants. 

We think the order was erroneous. There is not a word in  the finding 
of facts nor in  the whole record intimating that the petitioner, Mrs. 
Seltzer, was not a fit and suitable person, morally and socially, to have 
the care and nurture of the children. I n  fact the petitioners (guardians) 
pray for the return of the children to Mrs. Seltzer, and allege that "she 
is amply able and willing to discharge the trust reposed1 in  her by the 
testator in  regard to the care and control of the infants," and that "she 
is  in every way a discreet and suitable person to have care of the in- 
fants." The petitioners show that the testator, at  and before his death, 
lived i n  the same house with Mrs. Seltzer, and that the brother and sis- 
ter consulted freely and fully on the matter of her taking care of the 
children after his death. He  knew well his sister, her manner of house- 
keeping, and all her ways of life, and i t  is not shown in the findings of 
fact, or anywhere else in the record, that she had undergone any change 
in  her manner of life or in her character since her brother's death. The 
amount of money, $40 per month, as compensation for the board and 
care of the children, is evidence that the testator, though a rich man, 

intended that his children should be reared in a very plain and 
(155) economical way. He  knew that $40 per month would not be suf- 

ficient for the children to be indulged in  fashionable clothing, a 
sumptuous table or constant baths. Mrs. Seltzer has done probably the 
best she could on the amount allowed for the support of the children. 
And, here i t  may be remarked, by the way, that should i t  turn out in the 
experience of the guardians that $40 per month could not be sufficient 
for the necessary and reasonable wants of the children, the guardians 
would be justifiable in making such further expenditures, out of the large 
income of their wards' estate, as would be proper and just, considering 
always the intention of the testator that the rearing and training of the 
children should be arranged on an economic and unostentatious basis. 

But besides all these matters, the order of the Judge can not be upheld, 
for the reason that the petitioners Connor and Young are the guardians 
of the persons and property of the children by the very terms of the will 
--"I hereby nominate and appoint my said friend, H. G. Connor, guard- 
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ian of the persons and estates of my said children, with the powers and 
duties incident to the said trust." And the other pctitioner, Young, by 
the codicil, is given "equal power and rights in every respect with my 
friend XI. G. Connor in the execution of said will and duties of guard- 
ian." The clear intention of the testator was that as long as the sister, 
Mrs. Seltzer, lived she was to have the personal care and kecping of the 
children until their majority. I f ,  on the other hand, her treatment of 
the children should become unkind, or if she should fail to provide things 
suitable for them, accoiding to the allowance made in  the will, i t  would 
then be the duty of the guardians, under the provisions of the will, and 
as matter of law, to interpose, and either stop abuses or take the infants 
from her keeping. I n  case of the death of Mrs. Seltzer, i t  can not 
be doubted that the guardians, under the requirements of the will, (156) 
would be invested at  once with the legal custody of the children. 
These guardians, by the will, were to share in the labors of Mrs. Seltzer 
in bringing up the children, and as we have said, in  case of hcr death they 
could not, if they desired, escape the responsibility of the guardianship 
of the children. They were, as we have said, the duly appointed testa- 
mentary guardians of the persons and estates of these children, and that 
authority and trust, in  its fullest import, was only limited to the extent 
that while Mrs. Seltzer lived and remained in  her character and manner 
of living as she was when the testator placed the children under her care, 
and did the best she could for the infants upon the amount allowed to 
her, she should have the care and keeping of the persons of the children. 

So, we conclude that his Honor was not authorized by the law to make 
an order under his findings of fact, whereby the children should be kept 
out of the care and custody of the petitioner, Mrs. Seltzer; and we also 
conclude that, if good cause had been shown why the custody and care of 
thc children should have been taken from Mrs. Seltzer, i t  could not be 
that the claims of the guardians, under this will, could have been set 
aside in  favor of the grandparents or any one else, without a proceeding 
for that purpose directed against the guardians and in  the proper juris- 
diction. We both respect and admire the grandparents' tender love for 
the orphan children of their favorite daughter, who is deceased. Our 
sympathies are enlisted in their behalf over the grievous disappointment 
they meet with in  this decision, and we would be glad to be the instru- 
ments of making their declining years peaceful and happy, but the law 
is not sentiment nor is i t  always religion. 

The children must be returned to the custody and care of the 
petitioner, Mrs. Seltzer. I f  i t  should turn out that she does not (157) 
desire the further custody of the infants she can give up the trust, 
and the guardians can then make other arrangements for their care. I f  
she should abuse her trust the guardians are charged with the duty of 
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putting an end to it, and if they should declirle to do thcir duty, the courts 
are open for proceedings against them by any person interested in the 
matter. 

Error. 

CLARK, J., concurring. I concur in the corrclusioi~ that the judgment 
appealed from, which committed the custody of the children to thc 
grandparents, was erroneous. The testator appointed 11. G. Connor and 
his brother, E. B. Young, '(guardiaus of the persons and estates" of his 
children. There is neither allegation, proof, nor even suggestion that 
tlley arc unfit for, or have been derelict in  the performance of that trust, 
and I see no warrant of law to discharge thern from any part of it. The 
will instructed them to place the children with Mrs. Seltzer. I f  such sub- 
agent proved unfit this would not relieve the guardians of the trust as 
to the persons of the children, unless the guardians were shown to have 
connived a t  or been responsible in some way for the shortcomings of 
their agcnt. The will does not give the custody of the children to Mrs. 
Seltzer, but to the guardians, with instructions to place thern with her. 
I n  view of this fact and the findings of his Honor, that while with Mrs. 
Seltzer the children "were not properly clothed, and their persons were 
allowed to remain unclean," and that she is ('unable to give the infants 
proper personal attention," 1 cannot coilcur in  thc order that the chil- 

dren should be retnrncd to the custody of Mrs. Seltzer. I am of 
(158) opinion that the order of the Court below giving the custody to 

the grandparents should be set aside, and the children should be 
rcturned to the cuqtody of 13. G. Connor and E. F. young, whom the 
will creates "guardiarrs of the persons and estates of the said children." 
Whether or not the said guardians shall continue to observe the direc- 
tions of the will, to entrust the carc of the children to Mrs. Seltzer, is a 
matter resting in  the sound discretion of the guardians, subjcct to the 
suprvision of the Court under proper application. There can be no 
doubt that they, knowing the facts and circumstances thoroughly, will 
place the chiIdren with her or some one else, according as their best 
interests will require, and for sufficient reason, which will bc satisfac- 
tory to a rourt of chancery. 

DOTJGLAS, J. I substantially concur in the concurring opinion of NT. 
Justice Clarlr, except in  its conclusion. I n  view of the findings of his 
Honor at  the hearir~g below, I think i t  would bc manifestly improper 
for the testamentary gxardians, Connor and Young; to again place the 
children in  the custody and care of Mrs. Seltzer, whose inability to take 
proper care of the children, from whatever cause i t  may arise, has been 
passed upon as a fact by a court of competent jurisdiction. 

FAIRCLOTH, C. J., concurs with DOUGLAS, J. 
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Injunction-Trespass-Cutting Timber-Injunction Bond. 

1. An allegation, in an action for an injunction, that defendant is insolvent 
and is cutting tlowu timber trees on plaintiff's land and hauling then1 
off and threatens to continue to do so, to the irreparable damage of the 
plaintiff, is sufficient, if true, to authorize all injunction and the appoint- 
ment of a receiver. 

2. Since the enactment of chapter 4@l, Acts of 18%, it is not necessary to 
allege the insolvcnry of the defenda~it in  an application for an injunction 
whe11 the trespass is continuous in its nature or c.onsists in the cutting 
or tlestructiori of timber trees. 

3. A restraining order issued without a bond from plaintifl', as required by 
section 341 of The Code, is irregular, but not void. 

4. Although a bond in an application for a rcstrai~ii~~g order is mandatory, 
the irregularity in the writ without bond is cured by the subsequent 
execution of a proper undertaking, which will be allowed, even in this 
court. 

MOTION to continue a restraining order granted by McTver, J., at 
chambers, 8 February, 1896, and for the appointment of a receiver hcard 
before him at chambers, in Lillington, N. C., on 8 February, 1896. The 
defendant filed a couirter affidavit denying the material allegations in  
plaintiff's affidavit, and moved to vacate said restraining order on the 
ground that no complaint had been filed showing facts sufficient to entitle 
the plaintiff, or that the affidavit filed, if true, was not sufficient to en- 
title plaintiff to relief. His  Horror refused the motion and defendant 
excepted. The defendant then moved to vacate said restraining order 
on the ground that said order had been improperly granted, for the rea- 
son that i t  was issued without rcquiriilg as a condition precedent the 
filing of an undertaking, indemnifying defendant against such damage 
as he might sustaiu by reason of the issuing of said order. 

His  Honor refused said motion, and signed the order continuing the 
restraining order until the final hearing in this cause, and for 
thc appointment ~f a receiver, and the defendaut excepted and (160) 
appealed. 

Mr.  W .  E. Mtcrcl~ison for plaintifl. 
Messrs. L. B. Chapin  and F.  P. Jones for defen2ant (appel lant)  

I ,  J. The allegation that the defendant is insolvent and is cut- 
ting down timber trees on plaintiff's lard  and hauling them off, and 
threatens to continue to do so, to the irreparable damage of the plaintiff., 
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i s  sufficient, if true, to authorize an injunction to issue, and the appoint- 
ment of a receiver. Dunkart v. Rhinehart, 87 PIT. C., 224; Lz~mber Co. 
v. Wallace, 93 N. C., 22. Indeed, it is not now necessary to allege in- 
solvency in such case. Ousby v. z e a l ,  99 N. C., 146; Acts 1885, ch. 401. 
There is no allegation or exception that the defendant tendered the bond 
authorized by Acts 1885, ch. 94; Lewis v. Lumber Co., 99 N.  C., 11; 
besides, the act vests the acceptance of such bond from the defendant in 
the discretion of the Court. 

It is true, the restraining order should not have issued without filing 
the undertaking required by The Code, scc. 341, but this renders the 
order irregular, not void. Sledge v. Blum, 63 N. C., 374. The subse- 
quent granting of the injunction to the hearing upon the execution of a 
proper bond renders i t  now of no import that the restraining order was 
irregularly granted, without the preliminary bond. While the bond i e  
mandatory, if the plaintiff offers to supply i t  this will be allowed even 
i n  this court. James u. Withem, 114 N. C., 474; Miller v. Pa~lcer, 73 
N. C., 58, 60. 

No error. 

Cited: Kistler v. Weaver, 135 N.  C., 390; Yount  v. Xetzer, 155 N.  C.: 
217. 

Proceedings for Partition-Tenants i n  Common-Tmprovements by Onr 
Tenant in Common-Report of Commissioners-Practice. 

1. In partition proceedings, where one tenant in common has improved a 
part of the land in good faith, he is entitled to have it allowed to him at 
a valuation made without regard to the improvement. 

2. Where commissioners appointed in partition proceedings were ordered to 
report the evidence taken before them and their findings of fact, failed 
to do so, it was error to confirm their report as to the division of the 
land, in the face of an exception thereto on the grouud that they ignored 
the order of the Court. 

PROCEEDING for the partition of the land of Lewis Pipkin, deceased, 
heard, on appeal from the Clerk, before McIver, J., a t  Spring Term, 
1896, of HARNETT. From a decree confirming the report of the commis- 
sioners, the defendant J. W. Pipkin appealed. 

Messrs. L. B. Chapin and F. P .  Jones for plaintiff (appellant). 
Mr. W .  E. Murchisofz for defendant. 
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MONTGOMERY, J. One of the numerous and complicated exceptions 
filed by the defendant J. W. Pipkin to the first report of the commission- 
ers last appointed, which was overruled by the Clerk-whose action was 
sustained by the Judge presiding, at  the August Term of the Superior 
Court follo-cving-is meritorious, and ought to have been sustained. 

The exception was made to the failure of the commissioners to allot 
to the defendant his share, that part of the real estate of his deceased 
father which the defendant had improved and made more valuable than 
the other part. I t  is well settled that in partition proccedings where 
one tenant in  common has improved a part of the land, he is not 
entitled to have i t  allotted to him at a valuation made without (162) 
rcgard to the improvement. Cox v. Ward, 107 N. C., 507; Collet 
v. Hendemon, 80 N. C., 337. Another exception was made by thc de- 
fendant to the second report of the commissioners of date of 5 Septem- 
ber, 1895, upon the hearing of which, on appeal from the Clerk's decis- 
ion, a t  the November Term following, the Judge presiding made an 
order that the matter be recommitted to the commissioners without 
prejudice, and that they report the evidence taken by them and their 
findings of fact to the Court. The commissioners afterwards made a 
report under this order without the evidence or their findings of facts. 
The defendant excepted to the report because of the failure of the com- 
missioners to obey the order of the Court. The exception was overruled 
by his Ironor, and the entire action of the commissioncrs, i n  reference 
to the partition of the land, confirmed. There was error in  this. The 
report of the commissioners showed upon its face a failure on their part 
to perform the duties required of them by the Court's order. They re- 

(1) Whether or not the defendant has improved any particular part of 
the land held in  common with the other parties in this proceeding, and 
if he has, why the same was not allotted to him in the partition. (2) 
The commissioners will be ordered also to proceed with the duty required 
of them in tho order made by Judge 2"irnherlake, at the November 
Term, 1895, to report the evidence heretofore taken on the question as 
to whether or not the defendant had been allotted lands about which 
there is, or may be, dispute, as to the title thereto; and to hear and report 
any new testimony on this matter which may be offered by the 
defendant, or any of the parties interested, and their findings of (163) 
facts. The statement of the case on appeal has contained a great 
many errors of dates, misplacement of exhibits and errors in names of 
parties. 

I t  is complicated, further, with the difficulties attendant upon the 
restoration of the substarm of the pleadings, which were lost by fire, 
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and where the record had to be supplied by a reference to a commis- 
sioner for that  purpose, because of contradictions and inconsistencies 
between the statement of the defendant and those of the plaintiffs. W e  
think, however, that  we have gotten a t  the bottom of the controversy, 
and that  substantial justice has been done to the parties i n  the decision 
which we have made. There was error i n  the proceedings i n  the respects 
pointed out i n  this opinion. 

Error.  

P E G G Y  S P I V E Y  ET AI.. V. H E N R Y  R O S E  ET AL. 

A ction t o  Rccover Land-Dee&-Privy E ~ a m i n a t i o n  of Married Wornen, 
Va l id i t y  o f -R~gis t ra t ion  of Deeds, Ex tens ion  of T i m e  for-Witness 
-Competency-Transactions w i t h  D e c c a s ~ d  Persons-Section 590 of 
T h e  Code. 

1. The probate of a deed and the privy examination of a married woman 
taken irk July, 1868, before the chairwtm of the old county court when 
the court was not in session, was valid under chapter 35, Acts of 
1868-'69. 

2. Statutes extending the time for the registration of conveyances of land 
are valicl, and deeds of gift are embraced in their provisions. 

3. Where, in the trial of an action to recover land, the defendants claim 
under a derd alleged to have been made by the plaintiff' to their ancestor, 
the plaintiK is not competent (under section 590 of The Code) to  testify 
that thr deed was a forgery. 

4. A feme plaintiff in action to recover land against defendants who claim 
under a deed alleged to have been made by her and her husbilrld to the 
ancestor of the defel~tlants, is not tlisqnalificd, under section 590 of The 
Code, as a witness to prove that she never appeared before the officer 
who certified the probate of deed alleged to have been signed by her, 
and was ncver privily examined by him, such officer being dead and no 
representative being a party to the action. In such case, however, the 
proof necessary to impcach the certificate of probate should be strong, 
clcar and convincing. 

(164) ACTION, to recover land, tried a t  March Term, 1896, of JOHN- 
STON, before McI?~or,  J., and a jury. The facts appear i n  the 

opinion of the Court. There was a verdict, followed by judgment for 
the defendants, and plaintiffs appealed. 

Messrs. P o u  & POU for p la in t i f  (appel lant) .  
iVo counsel contra. 
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MONTGOMERY, J. The plaintiff introduced, without objection, a deed 
for the land, executed 22 October, 1852, by Windsor Watki~rs to herself. 
The defendants offered in evidence a deed covering the same land, 
which purported to have been made by the plaintiff, to Incil Watkins, 
on 1 June, 1867, and which had been admitted to probate on 7 January, 
1868, and registered 21 August, 1883. The plaintiff objcctcd to the ad- 
mission of this deed in evidence on the ground that the probate appeared 
to have been taken before B. R. Hinnant, chairman of the Court of Pleas 
and Quarter Sessions, at  a time when thc court was not in session. The 
objection was properly overruled. 

By an Act of Assembly, ratified 2 March, 1867, the chairmen of the 
Courts of Pleas and Quarter Sessions were authorized to take privy 
examinations of feme covert in the conveyance of real estate. Chapter 
35, Laws 1868-'69, ratified 8 February, 1869, referring to the Act 
of 1867, recites that whereas "under some misconstruction of the (165) 
law, such examination was made in various instances at  a time 
when the court was not in session, and at  a place other than at the court- 
house, since which, doubts have arisen as to the legality and binding 
force of such examination-therefore, the General Assembly of North 
Carolina do enact-see. 1. That every such examinatior~ made by any 
chairman of the County Court of this State, at  any time when the said 
County Court was not in session, and a t  any place other than a t  the 
courthouse of each county, shall have the same effect as if the said 
examination had been made during the session of the court at  the court- 
house and in  conformity to the law in all other respects." 

The plaintiff further objected to the admissibility of the deed on the 
ground that i t  was void in  law, in that i t  appeared to be voluntary on its 
face, being a deed of gift and had not been registered within two years 
after its execution. His Honor committed no error in  overruling this 
objection. The General Assembly has regularly, every two years, en- 
acted statutes extending the time for the registration of conveyances of 
real estate, since the execution of this deed up to the time of its registra- 
tion, the first one on 31 March, 1871, before the death of the testator- 
even before the will was made. Such acts have been declared by this 
Court to be in  the discretion of the Legislature, and deeds of gift em- 
braced in  their provision. Jones u. Sass~r, 14 N. C., 378; Scales u. 
Fewell, 10 N.  C., 18. 

The defendants then offered in evidence, without objection, the will 
of Incil Watkins, the grantee in  the deed from the plaintiff. I n  the will 
Incil Watkins devised the land to his widow, now deceased, for life, with 
remainder in  fee to his son Thomas Watkins, the father, now deceased, 
of the defendants and under whom they claim as his heirs at  law. 
The case states that under the will the choses in action belonging (166) 
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to the estate were bequeathed to certain of his children, among whom 
was the fcme plaintiff, and that she was also one of the residuary 
legatees. But i t  does not appear that any question of estoppel was 
raised against the fewbe plaintiff 011 accouiit of her having received the 
articles of personal property under the residuary clause of the will, and 
no ruling was made on i t  by the Court. 

The feme plaintiff was introduced as a witness in  her own behalf and 
offered to testify that the deed from her and her husband to her father, 
Incil Watkins, was a forgery, and that she never signed i t  or authorized 
i t  to be signed. The Court sustained the objection on the ground that 
the evidence was incompetent, urlder section 690 oi The Code. There was 
no error in  this ruling. 

The deed was not signed in the proper handwriting of the grantors, 
but was signed with their cross marks, and if the offered testimony had 
been admitted, its effect would have been to declare that the grantors 
had not executed the decd-which would have been testimony as to a 
personal transaction with the dcceased grantee. How i t  might be if the 
dccd had been signed in the proper handwriting of the grantors, we are 
not called upon to decide. 

The plaintiff then offered to testify that she had never acknowledged 
tlie deed before IIinnant, the chairman of the County Court, and that 
she had never been privily examined by him. Hinnartl was dead at the 
time of the trial. The Court sustained the objection. There was error 
ill this ruling. I n  W a r e  v. Nesbit, 94 N. C., 669, the Court held that 
thc acknowledgment of the execution of a deed by a married alomari 

with her privy examination, no longer carried with i t  the con- 
(167) clusiveness of a judicial proceeding, and that her deed, like that 

of any other person, could be impeached if the grouiids were suf- 
ficient. 

IS a married arornan could impeach her deed because of fraud or 
duress, we cannot see why she should not prove, if she can, that she 
never appeared before tlie officer who certified the probate. No person 
represcnting any interest of Hinrrant's estate is a party to this action, 
and no judgment that could be made in i t  would bind his representa- 
tives. Because of the refusal of the Court to allow her to testify to the 
allcged false certificate of the probate there must be a new trial. 

Of course the proof necessary to impeach the certificate of the officer 
to the probate of that deed should be strong, clear, and convincing. 

New trial. 

Ci ted:  Bright v. Marcom, 121 N .  C.,  87;  Hal lybur ton  v.  Xlagle, 130 
N. C., 484. 
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I JEFFRIES & SHELTON v. AARON & HOIZNEGAY. 

I P~actice-Irregular Judgmen t -Moon  to  Se t  Asidc J z d p e n t -  
Valid Defense. 

I. Where a jud,ment "final," instead of "by default and euquiry," was 
rendered on an opcn account on failure of the defendants to appear, it 
was error to set aside on motion which was not put upon the grourld 
of mistake, surprise or excusable neglect, or up011 a sbowiug of a valid 
defense. In such case the validity of the defense is for the Court and 
not for the party to determine. 

2. I n  such case, any questious of lien, homestead rights, etc., that might 
arise, cannot be eonsidcred until execution shall have been issued. 

MOTION to set aside a judgment rendered by default final on an open 
account on the failure of defendants to appear and answer. Thc judg- 
ment sought to be set aside was as follows: 

(( This case coming on to be heard, it appearing to the Court that tllc 

summons on each of the defendants has been served, and there 
being 110 answer filed by the defendants, and the complaint has (168) 
been duly verified, i t  is therefore ordered, adjudged and decreed 
by the Court: That the plaintiff recover of the defendant the  sun^ of 
two hundred and thirty-nine dollars and eighty-five cents, of which two 
hundred and e l e ~ e n  dollars and ninety-five cents is the principal, a i d  
twenty-seven dollars and ninety-five cents is the interest, with i~lterest on 
two hundred and eleven dollars and ninety-five cents until paid. 

"It  is further ordered, adjudged and decreed: That the plaintiffs are 
sentitled to an execution against the real estate described in  the romplaint 
a s  the property of the defendant Julia D. Aaron, and the Clerk of the 
Superior Court is directed to issue execution to the sheriff of Wayne 
County, directing him to sell the above-mentioned real estate for the 
satisfaction of the above-mentioned judgment, and for costs of this 
action." 

An expcutiorr upon this judgment was issued by the Clerk. 
At September Term, 1896, of WAYNE, before Boykin, J., the dcfcnd- 

ant Julia D. Aaron moved the Court to set aside the judgmellt up011 
proper notice and affidavit on the grounds: 

"1. That the said judgment is irregular and contrary to the course of 
the courts in  that the action is upon an open account for goods sold and 
delivered, and i t  is not alleged that the defendants agreed to pay any 
I~articular sum therefor, but simply alleges that they were reasorlably 
worth the amount demanded; and the judgnent was rendered 'by de- 
laul t  final7 instead of 'by default and inquiry.' 
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(169) "2. That said judgment is declared to be a lien upon the real 
estate described in  the complaint, and orders its sale for the satis- 

faction thereof, without its appearing either in the complaint or answer 
that the defendant had no personal property out of which said judgment 
might be satisfied, or whether there was any firm property out of which 
i t  might be satisfied, or without providing for the sale of said property 
before resorting to the sale of the rcal estate. 

"3. That i t  prorides for setting aside no homestead exemptions to the 
defendant Julia D. Aaron. 

"4. That thcre are no facts set forth in the cornplaint which justify 
an order of sale of said land, or to declare that the same is a lien upon 
the same; and i t  being a judgment by default for the want of an answer, 
it could only be such a judgment as was justified by the complaint." 

His Honor granted the motion and plaintiffs appealed. 

Mr. 8. W .  Isler for plainti fs  (appellants). 
iVo counsel contra. 

FAIRCLOTH, C. J. AS we understand it, the plaintiffs obtained a judg- 
ment "final on an open account," the defendants having failed to answer 
the complaint. This was irregular. Code, secs. 385, 386; Wit t  v. Long, 
93 N. C., 388. The judgment should have becn by "default and inquiry." 
At a subsequent tinie the defendants made a motion to have the judg- 
ment vacated and set aside on the gro~md of irregularity in  entering a 
judgment "final." 

The motion is not put upon the ground of mistake, surprise or ex- 
cusable neglect. The Court vacated and set aside the judgment. This 
was error. The Court having jurisdiction of the subject and the par- 
ties, there is a presumption in favor of its judgment, and the burden of 
overcoming this presumption is with the party seeking to set aside the 
judgment. He  must set forth facts showing prima facie a valid defense, 
and thc validity of the defense is  for the Court and not with the party. 

Although there was irregularity in  entering the judgment, yet, 
(170) unless the Court can now see reasonably that defendants had a 

good defense, or that they could now make a defcnse that would 
affect the judgment, why should i t  engage in  the vain work of setting the 
judgment aside now, and thcn be called upon soon thereafter to render 
just such another between the same parties? To avoid this, the law re- 
quires that a prima facie valid defense must be set forth. Jarman. v. 
Saunders, 64 N .  C., 367; English v. English, 87 N. C., 497; Mauney o. 
Gidney, 88 N.  C., 200. 

I n  this case the affidavit does not suggest that there is any mistake i n  
the amount, nor that there is any defense that can be made. 
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The question of lien, homestead rights and some others are suggested 
in  the case, but these will not call for consideration until further pro- 
ceedings are had below. About these matters the parties will proceed as 
they are advised, when the judgment is restored and executionary process 
has been issued. 

The order vacating the judgment is reversed. 
Reversed. 

Cited: Junge v. McKnight, 135 N. C., 117; Glisson v. Glisson, 153 
N. C., 188; Currie v. illining Co., 157 N.  C., 220; Hardware Co. v. 
Buhmann, 159 N. C., 513; Harris .LI. Bennett, 160 N. C., 347; Hyatt v. 
Clark, 169 N.  C., 179 ; Miller v. Smith, ib., 210. 

W. R. CHAMBLEE ET ALS. V. W. H. BROUGHTON ET ALS. 

Devise-Life Estate-Rule i n  Xhelby's Case- Will, Construction of- 
Evidence-Insanity of Mortgagor-Collateral Attack on Judgment- 
Innocent Purchaser. 

1. The rule in ,SheZZ?/'s case, though antiquated and based upon reasons which 
have lohg ceased to esist, is in force in North Carolina; and hence, a 
devise to a person "during his natural life and a t  his death to his bodily 
heirs," vests in him a fee simple estate. 

2. A deed executed by a testator to one child several years before the date 
of his will and having no connection therewith, is not admissible to 
explain the terms of a devise, contained in the will, to another child. 

3. In the trial of an issue as to the insanity of a mortgagor, eridence that, 
at  the time of former proceedings against him for the foreclosure of a 
mortgage, he was in poor health and could not attend to ordinary hnsi- 
ness and occasionally had fits and spasms and, had been declared an 
inebriate, was insufficient to go to the jury. 

4. Where a judgment of foreclosure was rendered in an action in which the 
question of the insanity of the mortgagor was raised, thc mortgagor is 
estopped thereby and such judgment cannot be collaterally attacked there- 
after on the ground of his insanity. 

6. A hona fide purchaser at  a foreclosure sale without notice that the mort- 
gagor dcfcndant in the action was insane, will be protected though the 
judgment, in proper proceedings for the purpose, should be set aside on 
the ground of such insanity. 

ACTION, by W. R. Chamblee and others, children of B. D. 
Chamblee, and B. D. Chamblee and wife, against W. R. Brough- (171) 
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ton,~William Boylan, and others, for the value of timber cut froin land 
claimed by the plaintiff, for injunction, and to set aside a former judg- 
ment of foreclosure and for a resale of the land, tried before Bo!jkin, J., 
and a jury, a t  October Term, 1896, of WAKE. 

The land in  controversy had been dcvised by Rayford Chamblee to 
B. D. Chamblee for life, with remainder to "his bodily heirs." B. D. 
Chamblee and wife conveyed the land by way of mortgage to Miss C. 
Boylan, who, in  default of payment of the note secured by the mortgagc, 
advertised and sold the land in February, 1894, the defendant William 
Boylan being the purchaser. Thereafter, in  order to clear the title of 
the cloud cast upon i t  by alleged claims of the children of B. D. Cham- 
blee, an action of foreclosure was brought by the mortgagee and the 
purchaser, William Boylan, against B. D. Chamblee, his wife aud 
ahildren. I n  that action the insar~ity of the mortgagor was pleaded 
(although no testimony was introduced on the issue) as well as the claim 

of the children of B. D. Chamblec to the fee simple estate in the 
(172) land. The issues were found in  favor of the plaintiffs in that 

action, and under a judgment of foreclosure the land was sold by 
a conm~issioncr and purchased by and conveyed to the defendant Willisin 
Boylan, who, after repeated and liberal offers to the mortgagor to resell 
to him for the amount of the debt, sold to the defendant Broughton, who, 
in  turn, sold the standing timber on the land to the defendant Whitley. 
Thereupon, this action was brought by the children of B. D. Chamblee 
and by B. D. Chamblee and wife for the purposes above stated. 

Plaintiffs offered in evidence the will of Rayford Chamblee annexed 
to the complaint and admitted in  the answer. They also offered in evi- 
dence a deed from Rayford Chamblee, father of B. D. Chamblee, to 
Elvira Richardson, a daughter referred to in  the will, said deed bearing 
date 18 February, 1859, and registered. The deed was offered in evi- 
dence to show the intent of the testator in the use of the words "fee 
simple," "heirs of the body," and "during the natural life," occurring in  
tho will. Defendants' objection was sustained and plaintiffs excepted. 
Plaintiffs then offered in evidence the answer of defendants and the 
report of the commissioners in  the case of Boylar~ 11. Chamblee, and upon 
the suggestion by the defendants that the whole record be put in the 
entire record in said case was offered in  evidence by the plaintiffs. 

The plaintiffs introduced W. H. Charnblee, who testified in  substance 
as follows : "I am the brother-in-law of 13. D. Chamblee, I know him and 
the land he lives on; i t  contains about 36'7 acres, half of i t  timbered, 
oak and long-leaf pine; i t  is twenty miles from the railroad. The de- 
fendants Broughton and Whitley went on the land in  the spring of 1895 
and have cut timber from 100 acres. The timber is worth about 
66 cents per hundred when sawed, and about 10 cents per hundred 
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growing. Whitley has a sawmill 011 the land. I think the land is (173) 
worth $3,000. I would hare given $1,500 for i t  if I had been 
satisfied as to the title. I showed five lawyers the mill and they said the 
title was, all right. Mr. Pace, a lawyer, told me if I bought i t  I would 
probably have a law suit. I declined to give $400 for one hundred acres 
of i t  after talking with Pace. When the papers i n  the other suit were 
served on B. D. Chamblee, I did irot think he was in a position mentally 
to attend to business. He  bad fits, and was not able to do much for his 
family. H e  was injured; did not pisit much; came to my house occa- 
sionally; had a spasm there once. His eyes rolled, and he bit his 
tongue. Four of the children were uuder age at  the time of the sale. 
Timber growing is worth 10 cents per h-nrldred feet. I suppose there 
were 2,000 feet cut; do not know positively. The lumber has been used 
by Broughton in  building a house on the land." Upon being recalled, 
the witness testified: "I do not know whcn the first ease was begun, or 
when i t  was tried. Chamlolee did not transact iiiuch business. 1 do not 
know how his mind was when he had fits. EIc knew right from wrong. 
At times he acted like a crazy mail, but 1101 so all the tinic. I do not 
know how he was a t  the time of trial. Once, when he had a spasm, 1 
saw him throw something in  the fire. Two years before he moved to 
Durham he acted as if he was crazy; could not transact his ordinary 
business. I and another justice of the peace adjudged him an inebriate." 

J. C. L. Harris testified that he knew B. D. Chamblee; had seen him 
two or three times. Witiress is a lawyer, and was employed by his 
(Chamblee's) wife, one of the plaintiffs, on the trial of the former case. 
Chamblee was in  poor health. No evidence was introduced as to his 
insanity on the former trial. The judgment was against the de- 
fcndant. "I urged an appeal, but his wife said that she did not (174) 
have the money to pay for the transcript. 1 never spoke to Cham- 
blee about the case." 

Plaintiffs asked that the following issues be submitted: "(1) Havc de- 
fendauts committed trespass and waste on plaintii3"s land, as alleged in 
the conlplaint? (2 )  What damage is plaintiff entitled to recover? ( 3 )  
Was B. D. Chamblee incapable of transacting business because of mental 
infirmity a t  the trial of this action, and at  the time the summons was 
served on him and co~itinuo~sly during said time? (4) Was he made a 
party to the foreclosure procceding? (5) I s  B. D. Chamblee estoppcd 
by the decree ill said proceeding? ( 6 )  Ought a resale of the land be 
ordered by the Court upon the whole testimony?" A jury was em- 
paneled and sworn, and the Court, after hearing the evidcncc, intimated . 
that plaintiffs were not entitled to recover, and the Court answered the 
first issue, "Nothing"; the third and sixth issues, "No". , and the fourth 
and fifth issues, "Yes." Defendants objected. The plaintiffs asked the 
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following special instructions : "(1) Under all the evidence the plaintiffs 
are entitled to have a resale of the land. (2) There has been no fair 
and adequate price bid on the land, and equity is constrained to order its 
resale by another commissioner to be appointed by the Court. ( 3 )  Con- 
sidering the doubt cast upon the title, the inadequacy of the price, the 
qualified recommendation of the commissioner, and all the other facts 
i n  the case, a resale must be ordered. (4) I f  the evidence is believed 
by the jury, the third issue must be answered "Yes," and the fourth issue 
''No." The Court declined to grant these prayers and plaintiffs excepted 
and the Court answered the issues as appears above. Plaintiffs excepted. 
The following judgment was rendered: "It is adjudged that hone of the 

plaintiffs have any interest or title in the land, and that defend- 
(175) ant W. S. Broughton is the owner and entitled to possession 

thereof, and that he recover of the plaintiffs and their sureties 
the costs of action." Plaintiffs excepted and asked that upon the plead- 
ings, exhibits and other records, judgment be entered for the plaintiffs. 
Motion overruled and plaintiffs excepted and appealed. 

Messrs. F.  H.  Busbee and W.  B. Snow for defendants. 
N o  counsel for plaintijjes (appellants). 

CLARK, J. The main question presented is, whether the devise to "B. 
D. Chamblee during his natural life and at his death to his bodily heirs" 
conveyed a fee simple or not. I t  clearly does under the rule in Shelly's 
case, and that rule is still in force in North Carolina. Dawson v. Quin- 
nerly, 118 N. C., 188; Nichob  v. Gladden, 117 N .  C., 497; Stames  u. 

Hill, 112 N. C., 1 ;  Leathers v. Gray, 101 N. C., 162, in which cases the 
rule is stated, thoroughly considered and affirmed. I t  applies to devises 
equally with conveyances. 1 Fearne Rem., 89. The rule originated in  
the Feudal law, and a case construing it was reported in Coke's Reports, 
94 (though the rule itself is found as fa r  back as Year Book, 18 Edward 
11),  and is based upon reasons which have long since ceased to exist. 
1 Fearne Rem., 84; Williams R.  P., 254, note. I t  is true, the rule con- 
tradicts and thwarts the intent of the grantor or devisor whose expressed 
purpose to confer an estate for life only upon the first taker is enlarged 
by an  arbitrary rule of law into a fee simple, and the expressed purpose 
to confer all except the life estate upon the heirs is restricted so as to 
give them nothing. Still, i t  is a long established rule of property and 
cannot be changed except by legislative enactment. This, it seems, has 
been done in  a majority of the States, but i t  has not been done in 
Korth Carolina. The rule being in force when the will was executed, 

the will was in  contemplation of law drawn with reference 
(176) thereto. The deed made to one of the daughters had no connec- 
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tion with the will, having, in  fact, been made several years before, was 
not competent and was properly excluded. 

The Court below properly held that B. D. Chanlblee was estopped by 
the judgment in the foreclosure proceeding. There was not sufficient 
evidence to go to the jury as to the alleged insanity of B. D. Clramblee, 
and if there had been, the former judgment against him could not be 
impeached in this collateral way, but could only be attacked by a direct 
proceeding. T h o m a s  v. Hunsucker,  108 N.  C., 720, and Bri t ta in  v. 
Mull, 99 N. C., 483, and certainly the purchaser without notice would . 
be protected, even if the judgment could be set aside. Odom v. IZid&ck, 
104 N.  C., 515; T h o m a s  v. Hunsucker,  supra. 

Affirmed. 

Cited:  Bdj.erton a. Aycock,  123 N.  C., 136; Marsh v. Grifjin, 136 
N. C., 335; T y s o n  v. Sinclair,  138 N. C., 24; Bees v .  Xmith,  149 N.  C., 
144; l'rice v. Q./-i@n, 150 N. C., 528; Robeson v. Moore, 168 N.  C., 389. 

C. W. GRANDY & SON v. N. J. GULLEY, ASSIGNEE OF B. W. BALLARD. 

Controversy W i t h o u t  Action-Necessary Afidavit-Jurisdiction. 

I n  order to  give the Court jurisdiction of a controversy submitted without 
action under section 567 of The Code, it is necessary that  the afidavit 
required by the statute must be made showing that  the controversy is  
real and the proceeding in good faith and that  the Court would have had 
jurisdiction if the proceeding was by summons. 

CONTROVERSY without action, submitted upon facts agreed, and heard 
before B o y k i n ,  J., at  October Term, 1896, of WAKE. The affidavit re- 
quired by section 567 of The Code was not made or does not appear in the 
record. Judgment was rendered for the plaintiffs and defendant ap- 
pealed. 

M r .  T. W.  H a w k i n s  for plaintiff. 
M r .  R. G. Gulley for  defendanis (appel lants) .  

FAIECLOTH, C. J. This controversy was submitted 'without action, 
under The Code, scc. 567, upon an agrccd state of facts. We cannot 
enter into the merits of the controversy, for the reason that the affidavit 
required by the statute was not made or does not appear in the record. 
This mode of proceeding is unknown to the common law, and unless the 
positive requirement of the statute is observed the Court is without 
jurisdiction. 
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I t  must appear by affidavit that the Court would have jurisdiction if 
the proceeding was by summons; also that the coiltroversy is real and 
the proceeding is in  good faith. Jones v. Commissioners, 88 N .  C., 56; 
Arnold v. Porter, 119 N .  C., 123. 

I n  B a n k  v. L o a n  d2 T r u s t  Co., 119 N. C., 553, on motion, the defend- 
arlt being present in this Court and not objecting, the plaintiff was al- 
lowed to file the r e q n i ~ d  affidavit, and the Court proceeded to hear the 
case. 

Proceeding dismissed. 

Acl ion  t o  Recocer Lund-il'ransaction With Deceased Person- 
Section' 590 of Tize Code. 

I11 a n  action to recorer laud thc children of a deceased mother were parties 
plaintiif and dcfcndant, plaintiff clai~ning a s  devisee of the mother. On 
the trial the defendants offered to testify that  the mothcr h,?d agreed 
to hold thc Imd in trust for life, with remainder to plaintiff and 
defendants a s  tenants in common : I3e7c7, that they were incaomyetent, 
under sedion R!iO of l'hc Code, to testify to the alleged ag.eerncnt on the 
part of their deceased mother, the r~laintiff not having offered to giue 
evidence concerning the matter. 

(178) E.JECTMFNT, tried at October Term, 1896, of WAKE, before 
B o y k i n ,  J., and a jury. 

Defendants set up an equitable claim to the lands, alleging in  their 
answer that the deed upon which plaintiff relied was made to her mothcr 
through a mistake, and that the defendant paid for the land. The plain- 
tiff offered in evidence the will of her mother, Minerva Blake, and also a 
deed of one Audrews, rcciting that the purchase money was paid by hcr 
mother. The dcf(:irdant testified that their father died intestate, seized 
of the land, and that their mother, Minerva Blake, had her dower laid 
off therein; and defendant, D. C. Blake, testified that he and his mother 
and the other heirs of his father agreed to sell the land which descended 
to them, and invest the nloney in the land which their inother bought of 
Andrews, and agreed with their mothcr that she was to take the same 
interest i n  the land purchased from Andrews that she had in  the land 
they sold, and no more, towit, a dower interest. The plaintiff and the 
defendants are the children of Mimrva Blake, and tenants in  common, 
but there was no actual ouster, the plaintiff claiming the land as the 
devisee under the will of her morher. 
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The plaintiff objected to the testimony of the defendants concerning 
the agrecrrrent, as incompetent under section 590 of The Codc. There was 
a verdict followed by judgment for the defendants and plaintiff appealed. 

Mr.  $1. A. Bledsoe for defendants (appel lants) .  
X o  counsel contra. 

CLABK, J. Thc defendants were irrcornpetent under section 590 of The 
Codc to testify to any alleged personal agreement or transaction be- 
tween them and the mother, now deceased, under whom the plain- 
tiff claims. Indeed, i t  would be diffic~dt to find a case falling (179) 
more directly within the very words of the statute. That the 
plaintiff herself is alleged to have been a party to the agreement (wlrich 
she denies), does not affect the matter, as i t  is not the plaintiff's asser~t, 
but the agreement of her deceased ancestor, which was soaght to be 
shown, in order to correct the fee simple deed taken by such ancestor. 
into a trust for life to her, with remainder as tenant in  common to the 
plaintiff and the defendants. Harbee v. Barbee, 108 N.  C., 581. 

Peacock v. Scot t ,  90 N.  C., 518, and Johnson v. Townsend ,  117 N.  C., 
338, are clearly distinguishable. I n  those cases the personal transaction 
or communication was had with two or more persons associated in in- 
terest, and i t  was held that the death of one of them does not prevent 
such transaction being given in evidence when the associates of the de- 
ceased are living and parties to the action. Here the transaction was 
between the children (now the plaintiff and defendants) on one side, and 
the mother alone on the other. She left no living associates to narrate 
her side of the transaction, as i n  the two cases abovc cited. I t  is true 
the plaintiff is her devisee, but this brings the case within the very words 
of the statute which forbids the transaction with a decedent being given 
in  evidence by the opposite party to the transaction, unless the person 
claiming under the deceased as executor, devisee, etc., is first "examined 
in  his own behalf." The transaction with the deceased, she having no 
associates, could riot he given in  evidence by the defendant unless the 
plaintiff, her devisee, had gone on the stand, and the fact that thc plairi- 
tiff is alleged to have been a party with the defendants in  making the 
agreement with the deceased, does not render i t  competent to show what 
passed between them and the deceased. I t  would be admissible to show 
any agreement between the plaintiff and the defendants, but not 
that the deceased assented to it, Elalyburton zl. Dodson, 65 N. C., (180) 
88, unless the party claiming under the deceased has elected to 
give evidence in  regard to the matter. S i c  i t a  scripta cst Zex. There 
have been many cases where the executor or other person claiming under 
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t h e  decedent could have testified as . to  the  transaction between the  dece- 
den t  a n d  the  opposite party,  b u t  unless such executor o r  devisee, etc., 
elects to  testify the  opposite p a r t y  cannot. Armfield v. Colvert, 103 
N.  C., 147. 

E r r o r .  

Cited: Peterson, I n  re, 136 N. C., 18;  Hall v. Holloman, ib., 36. 

D. L. RUSSELL, GOVERNOR, v. H. W. AYER, STATE AUDITOR. 

Handamus-State Oficer-Performance of Duty-Corzstitutional Law 
-Statutes-Error i n  Statute-Taxation. 

1. Under sub-sections 1 and 2 of section 3320 of The Code, which empower 
and require the Governor of the State to "supervise the official conduct 
of all executive and ministerial officers," and to "see that all offices a re  
filled and duties thereof performed, or in default thereof apply such 
remedies as  the law allows," as  well a s  under the general law, a s  
announced in decisions of this Court, the Governor has the right to bring 
mandamus proceedings against the State Auditor to compel the perform- 
ance of the ministerial duties prescribed by statute which do not involve 
any official discretion. 

2. The equation of taxation being fixed by the Constitution, any sections or 
parts of sections of a n  act of the General Assembly which violate or 
disturb such equation a r e  void, and the courts can lend no aid by 
judicial decision, but must declare the offending provisions void. 

3. Sections 2 and 3 of chapter 168, Acts of 1897 (Revenue Act), fixing the 
poll tax a t  $1.29 and the property tax a t  48 cents on the $100 raluation, 
being in conflict with section 1, Art. V, of the Constitution, which pro- 
vides that  the poll tax shall be equal to the tax on $300 of property, a re  
both void, and the executire department cannot levy a poll tax a t  the 
constitutional ratio to the property tax fixed. 

4. Sections 2 and 3 of chapter 168, Acts of 1897 (Kerenue Act), being void 
in so fa r  as  they riolate the constitutional equation of taxation, the 
corresponding parts of sections 2 and 3 of chapter 116, Acts of 1895, are  
unrepealed and in full force and effect. 

(181) ACTION by Daniel  7;. Russell, Governor of S o r t h  Carolina, 
against Hal .  W. Ayer, S ta te  Auditor,  f o r  a peremptory manda- 

mus, commenced i n  t h e  Superior  Court  of WAKE, and  heard on  com- 
plaint  a n d  demurrer  before Adam, J., a t  chambers, i n  Raleigh, i n  
Apri l ,  1896. T h e  complaint was as  follows: "The plaintiff, complain- 
ing, alleges- 
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"1. That he is Governor of North Carolina, and as such it is his duty 
to supervise the official conduct of all executive and ministerial officers 
and to see that the duties of all officers are performed, and in default 
thereof to apply such rrnledy as the law allows. 

"2. That the defendant, Hal. W. Ayer, is Auditor of the State of 
North Carolina. 

"3. The General Assembly of North Carolina, a t  its session of 1897, 
duly passed an act which was ratified on the 9th day of March, entitled 
'An Apt to Raise Revenue,' in words and figures (in part) as follows, 
towit : 

" 'Section 1. That the taxos hereinafter designated are payable in  
existing national currency, and shall be assessed and collected under the 
rules and regulations prescribed by law and applied to the payment of 
the expenses of the State government, the appropriations to charitable 
and penal institutions, other specific appropriations made by law, and 
the interest on the four per centuin consolidated debt of the State. 

" 'See. 2. On each taxable poll or male between the ages of twenty- 
one and fifty years, except the poor and infirm whom the county coin- 
missioners may declare and record fit subjects for exemption, 
there shall be annually levied and collected a tax of one dollar (182) 
and twenty-nine cents, the proceeds of such tax to be devoted to 
the purposes of education and the support of the poor, as may be pre- 
scribed by law, not inconsistent with the apportionment established by 
section two of Article five of the Constitution of the State. 

" 'Sec. 3. There shall be levied and collected annually an ad valorem 
tax of twenty-two and two-thirds cents for State purposes, three and one- 
third cents for pensions, twenty cents for public schools, making forty- 
six cents on every one hundred dollars value of real and personal prop- 
erty in  this State, and moneys, credits, surplus, reserve funds, undivided 
profits, investments in bonds, stocks, joint stock companies, or otherwise, 
required to be listed in "an act to provide for the assessment of property 
and collection of taxes," subject to exemption made by law, and no city, 
town, or other municipal corporation shall have power to impose, levy, 
or collect any greater sum on real and personal property than one per 
centun~ of the value thereof, except by special authority from the Gen- 
eral Assembly.' 

"4. That of the twenty-two and one-third cents levied for Statc 
purposes, five and one-sixth cents were levied to pay the interest on the 
four per centum consolidated debt of the State, which debt existed prior 
to the Constitution of North Carolina of 1868. 

"5 .  That said act duly passed by both Houses of the General As- 
sembly provided for the levy of a poll tax of one dollar and thirfy-eight 
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cents, but that by a mistake of the enrolling clerk the act as enrolled 
levied a tax of one dollar and twenty-nine cents. 

"6. That under article five of the Co~rstitutioi~ of North Caro- 
- lina the said capitation tax equal to property valued at  three hundred 

dollars, towit: one dollar and thirty-eight cents, should have been levied. 
7 That, as plaintiff is advised and insists, the General 

(183) Assembly, having levied a tax on property of forty-six cents on 
the one hundred dollars worth of property, thereby fixed the 

amount of the capitation tax, and having uudertaken to levy a capitation 
tax, such tax is by the Constitutioll fixed a t  one dollar and thirty-eight 
cents. That therefore, such a tax in law has becn levied. 
"8. That i t  is by law the duty of the Auditor to preparc forms 

to be used for assessing and listing property for taxation by the assessors 
and list-takers in accordance with said act, and the Constitution-Article 
5 ,  section 1-fixing the rate of taxation at forty-six cents on every one 
hundred dollars value of real and personal property, and one dollar and 
thirty-eight cents upon each taxable poll, and it is also his duty to 
transmit said forms to the clerks of the Boards of Commissioners of 
each county. 

"9. That the plaintiff has requested the said Auditor of the State 
to prepare such forms, and to obscr~~e the constitutional equation by 
fixing the capitation tax on each taxable poll at  one dollar and thirty- 
eight cents, and to transmit the same as required by law. But that the 
said Auditor has refused to prcpare said forms, fixing the capitation tax 
at  one dollar and thirty-eight cents, upon the ground, as he claims, that 
i t  is his duty in  preparing said forms to fix the said capitation tax at  
one dollar and twenty-nine cents. 

"Wherefore, the plaintiff makes this application, praying- 
"1. That a peremptory writ of mandamus be issued out of this court, 

directed to the defendant, commanding him to prepare said forms to be 
used in  assessing and listing propcrty for taxation by the assessors and 
list-takers under thc said act, fixing the capitation tax a t  one dollar and 
thirty-eight cents, and also commanding him to trai~sniit said forms to 

thc clerks of the Boards of Commissioners of each county, as re- 
(184) quired by law. 

"2. For other and further relief. 
"3. For the costs and disbursements of this action." 
Thc defendant demurred to the complaint on the ground that "the 

facts set forth in  the complaint for mandamus do not entitle the plaintiff 
to the relief asked for therein." 

His Honor overruled the demurrer and adjudged, "that a peremptory 
writ of mandamus do issue out of this court, directed to the defendant, 
commanding him to prepare forms to be used for assessing and listing 
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RUSSELL 1). AYER. 

property for taxation by the assessors and list-takers according to law, 
fixing the rate of taxation at  forty-six cents on every one hundred dollars 
value of real and personal property, and one dollar and thirty-eight - 
cents upon each taxable poll, and to transmit said forms to the clerks of 
the Boards of County Conmissioners of each county in the State." 

Messrs. J .  C. L. JIarris, J .  W. Hinsdale, Cook & Greene f o r  plaintiff. 
il1essr.s Z e b ,  77. Walser, Attorney-General, and A. 6. Avery for de- 

fendant. 

MONTGOMEEY, J. The General Assenibly of North Carolina, at  its 
session of 1897, i r r  an act entitled: "An Act to Raise Revenue," laid the 
capitation tax at  one dollar and twenty-nine cents, and a tax of forty-six 
cents on every one hundred dollars value of real and personal property. 
Section 1 of Article V of the Constitution, provides that "The General 
Assembly shall levy a capitation tax on every male inhabitant in  the 
State over twenty-one and under fifty years of age, which shall be equal 
on each to the tax on property valued at  $300 in cash, " * * and the 
State and county capitation tax combined shall never exceed two 
dollars on the head." Upon the face of the Act of Assembly i t  (185) 
appears a t  a glance that the equation fixed by the Constitution 
between the capitation tax and that on property has not been preserved. 
The Auditor of the State, who is required to prepare and send out to the 
several counties the forms to be used by the assessors and list-takers of 
property for taxation, deemed i t  his duty to follow the plain words of 
the act, and to place on the forms the capitation tax as fixed by the act, 
a t  one dollar and twenty-nine cents, and was at the commencement of 
this proceeding about to send the forms out to the various counties. The 
plaintiff, in  whom is vested by the Constitution, the supreme executive 
power of the State, believing that the property tax haviilg been levied by 
the Gencral Assembly to the amount of forty-six cents on the one hundred 
dollars worth, and that body having undertaken to levy a capitation tax, 
though an erroneous one, the Constitution itself adjusts and fixes the 
capitation tax a t  one dollar and thirty-eight cents, notwithstanding the 
erroneous levy of $1.29 for that purpose, has brought this action (man- 
damus) to compel the Auditor to place the amount of the capitation tax 
on the forms at one dollar and thirty-eight cents-the amount of the tax 
laid by the act on three hundred dollars worth of property-instead of 
one dollar and twenty-nine cents as appears in the act. There is no alle- 
gation in  the complaint of willful or contumacious refusal on the part 
of the Auditor, the plaintiff simply alleging that the defendant's idea of 
what his duty under the law is is erroneous. There can be no serious 
question concerning the power of the Governor to bring an action of the 
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nature of this one against the defendant if the defendant had failed or 
refused to perform a specific duty expressly required of him by an Act - of Assembly. The right to bring such an action by the Governor 
(186) is conferred upon him by subsections 1 and 2 of see. 3220 of The  

Code. By those sections hc is empowered and required to "super- 
vise the offici'al conduct of all executive and mii~isterial officers," and to 
"see that all offices are filled and duties thereof performed, or in default 
thereof apply such remedies as the law allows." 

Resides this ekpress statutory authority for the commencement of 
marldamus proceedings against a public officer in cases where he refuses 
to perform a specific duty required of him by law, this Court in R. R. v. 
Jenkins, Treasurer, 68 N. C., 502, citing Kendall v. U. S., 12 Pet., 524, 
said: "It is settled that, when an act of the legislative branch of the 
government directs an executive officer to do a specific act which does not 
involve any official discretion but i t  is merely ministerial, " " " a 
mandamus will be ordered, and in  County Board v. State Board, 106 
N. C., 81, i t  was decided that an action could be maintained to compel 
public officers to discharge mcre ministerial duties not involving an 
official discretion." 

The plaintiff has performed his duty with the best interests of the 
State in  view in  commencing this proceeding, and the decision of this 
Court will no doubt be a great relief to the defendant. 

The demurrer of the defendant raises the question whether or not 
those parts of secs. 2 and 3 of chap. 168 of the Acts of 1897, entitled 
"An Act to Raise Revenue," which fix the amount of capitation tax and 
the tax on property, are repugnant to the Constitution because of their 
violation of the constitutional equation between the tax on property 
and that on the poll. And if these parts of those sections are unconsti- 
tutional, then, of course, the act which the plaintiff seeks to have per- 

formed by the Auditor cannot be done, and the demurrer should 
(187) have been sustained. Sec. 2 of the Act referred to fixes the capi- 

tation tax a t  one dollar and twenty-nine cents, without condition 
and without reference to any other of its sections or provisions. There 
is, therefore, no room for enquiring into the intention of the law makers. 
I t  cannot be said that when they wrote "one twenty-nine," they meant 
"one thirty-eight." I t  must be presumed that they knew what they were 
doing and that they meant to do what they did. The act was perfectly 
regular on its face, had passed its several readings and was duly rati- 
fied, and no proof as to mistake or error can now be heard in this Court 
to contradict its provisions. Curr a. Cookc, 116 N. C., 223. So we 
arrive a t  the conclusion that upon the face of the act the Auditor's duty 
would be to send out the forms with the amount of the capitation tax fixed 
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at  one dollar and twenty-nine cents, the amount specified in  the Act, if 
that portion of the Act is in accordance with Article V, Sec. 1 of the 
~onsi i tut ion.  

We will now discuss that part of the auestion. 
The capitation tax under the Constitution can never exceed two dol- 

lars, and the tax on each head subject to taxation shall be equal to the 
tax on property valued a t  three hundred dollars. The position of the 
plaintiff i n  this action is that the language of the Constitution makes the 
tax on property the basis from which the capitation tax is calculated 
and determined; that one thing cannot be said to be equal to another 
thing, unless the other is clearly known and certain; and that, therefore, 
the tax on property is first to be levied and fixed before the capitation 
can be adjusted to fit i t  (the property tax) under the Constitution; that 
the General Assembly followed this course, placed the property tax at  
forty-six cents on the one hundred dollars worth, and by mathematical 
calculation apportioned the tax on property to the several pur- 
poses of the State necessities in  detail, i. e., twenty-two and two- (188) 
thirds cents for State purposes, three and one-third cents for pen- 
sions, twenty cents for public schools; and that although that body on 
the face of the Act, failed to preserve the constitutional equation when 
they levied the poll tax at  one dollar and twenty-nine cents, and the tax 
on $300 worth of property a t  $1.38, yet they nevertheless in the at- 
-tempt to levy a poll tax, having fixed the tax on property a t  $1.38, on 
the $300 worth of property, the capitation tax is by force of the Consti- 
tution itself fixed a t  $1.38, and that therefore the same is to be read into 
the Act and deemed in  law to have been levied. 

The claim of the plaintiff means simply this: That although the Gen- 
eral Assembly, in  language entirely free from doubt, has violated the pro- 
visions of the Constitution by disturbing the equation of taxation, yet 
the Auditor can be compelled to give force to a law unconstitutional on 
its face, because the Constitution has fixed the equation. The Constitu- 
tion does not levy any tax upon anything. That instrument simply pro- 
vides that public revenue may be raised by taxation, and fixes the equa- 
tion to be observed by the General Assembly between the poll and prop- 
erty taxes, and leaves the General Assembly, solely, the duty of levying 
the public taxes and the discretion of h i n g  the amount necessary, 
always keeping in  mind the limitations prescribed. I f  the General As- 
sembly should a t  any session levy a tax on property, but fail to levy a 
capitation tax, i t  could not be contended that the provisions of the Con- 
stitution in  regard to the equation of taxation could supply the omis- 
sion and read into the defective law a capitation tax equal to the prop- 
erty tax levied on $300 value of property. Such a section in  a revenue 
law would be void because of the failure of the law makers to levy the 
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(189) taxes under the cor~stitutioilal requirements. Neither can the 
Constitution be invoked in a case like the one before us to fix the 

poll tax in a different amount from that prescribed in the act, on the 
alleged ground that, as the General Asscinbly had fixed the tax on 
property, therefore the constitutional provision by its own force applies 
its corrective influence, overrules the arnount fixed by the General 
Assembly and adjusts the question. The Constitution is a chart which 
must be consulted and followed, but in the matter of taxation it is 
absolutely indispensable that the General Assembly, by proper enact- 
ment, give life and effect to the provisions of the Constitution by making 
the levy and providing the machinery for collection. I f  the legislature 
fails to discharge its duty there is no help. I f  in its action i t  disturbs 
the equation of taxation, the section or parts of sections containing the 
violation are void, and the courts can lend no aid by judicial decision, 
but must declare the offending provision of law void. 

I n  view of the great public interests concerned, we think i t  proper to 
say (though not necessary to a decision of this case) that while the parts 
of secs. 2 and 3 of the Act above referred to, which concern the amounts 
of the capitation tax, are void, because they disturb the equation be- 
tween property and poll taxes, yet the remainder of the Act is valid ; and 
that, although the revenue act of 1897 contains a clause which repeals 
all acts and parts of acts contrary to its provisions, yet, the parts of secs. 
2 arid 3 of the Act of 1897 being unconstitutional and void, it follows that 
those parts of secs. 2 and 3 of chap. 116 of the Acts of 1895, which levy 
the arnount of capitation and property tax are unrepealed and are in full 
force and effect. The revenues which the treasurer will receive from the 
tax on property levied in 1895 of course will be less than they would have 
been under the levy of 1897, and the Treasurer will of course disburse the 

same for the various purposes set out in sec. 3 of the Act of 1897, 
(190) pro ~ a t a ,  and according to law, the regular expenses for the con- 

ducting of-the State government first to be considered. - - 
There was error in the ruling of the judge below. The demurrer 

ought to have been sustained. 
Error. 

CLARK, J., dissenting : The Constitution, Article V, See. 1, provides : 
"The General Assen~bly shall levy a capitation tax on every male in- 
habitant of the State over twenty-one and under fifty years of age, which 
shall bc equal to the tax on property valued at  $300 in  cash * * * 
and the State and county capitation tax combined shall never exceed two 
dollars on the head." I t  will be perceived by this that, as to limitation, 
the capitation tax is the standard, and a levy exceeding two dollars on 
$300 is invalid as to the excess, because the capitation tax, State and 
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county, can never exceed two dollars. Opinion of Pearson, C. J., in 
University v. Holden, 63 N. C., 410, 412. But, as to the equation, the 
property tax is the standard. The Constitution says "the capitation tax 
shall be equal to the tax on property valued at  $300." When i t  is re- 

I quired that anything shall be "equal to3' something else, that makes the 
latter the standard. 

The legislature always levies four kinds of taxes: the license taxes, 
usually called "Schedule B," and privilege taxes, usually known as 
"Schedule C," the property tax, and the capitation tax. The revenue 
act of 1897 does this and contains a t  its end this provision: "A11 laws 
and clauses of laws in  conflict with this Act are hereby repealed." There 
is no contention that the "Schedule B" and "Schedule C" taxes of 1897 
are not substituted for "Schedule B" and "Schedule C" taxes of 1895, 
the latter being repealed. The legislature of 1897 further saw fit to 
place the tax on property a t  forty-six cents on the $100. This is 
i n  conflict with see. 3 of the Acts of 1895, chap. 116, which places (191) 
the property tax at  forty-three cents on the $100, and as com- 
pletely repeals i t  as the "Schedule B" and "Schedule C," of 1897 repeal 
those.of 1895. There can be no question of the power of the legislature 
to fix the property tax at  forty-six cents, and the courts have no power to 
set i t  aside. The Constitution makes the property tax in  no wise de- 
pendent upon the poll tax or upon anything else, and the legislature has 
placed these two taxes in  different and independent sections of the 
Revenue Act. The power of the legislature to levy the property tax has 
only one limitation in the Constitution, that i t  shall not exceed two dol- 
lars on $300 worth of property. The "Schedule B" and "Schedule C" 
taxes, and the property tax of 1897, being levied within the powers of 
the legislature, are all alike beyond the supervision of the courts, and 
are the only taxes of those kinds that are valid and subsisting, the taxes 
of those kinds levied by the previous legislature being expressly re- 
pealed. The only tax remaining is the capitation tax. That, unlike 
the other two, is not left to legislative discretion, but by the express 
requirements of the Constitution is to be measured by the property 
tax. I t  "shall be equal says the Constitution, i n  words too plain to 
be misunderstood, "the tax on $300 of property." This provision was 
inserted in  the Constitution of 1868 as a guarantee to the property hold- 
ers of the State that they would not be oppressed by inordinate taxes laid 
by representatives elected by the newly enfranchised blacks, who had 
small property to be taxed and whose representatives might otherwise 
be tempted to levy excessive taxes on property (Rodman, J., 63 N. C.,  
a t  page 427)) and for the nearly thirty years since this breakwater was 
put  into the Constitution, i t  has never been lost sight of. 
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The verified complaint in this action avers that the bill actually 
passed by both houses respected the coi~stitutional provision, and, 

(192) in  fact, placed the poll tax at  $1.38, but that in some unexplained 
manner see. 2 of the bill as ratified had been altered to read 

"$1.29 poll tax." The demurrer admits the allegation to be true, but 
we cannot consider it, for the majority opinion in Carr o. Coke, 116 
N. C., 223, has held that, conceding such to be the fact, the courts are 
bound by the signatures of the speakers. We must, therefore, take it, 
as beyond question, that the legislature passed the act in the form in 
which i t  is enrolled and printed-placing the property tax at  forty-six 
cents and the poll tax at  $1.29. Does that invalidate the propcrty tax? 
There is not a word in  the Constitution to give us power so to declare. 
There is not a word in that instrument making the propcrty tax depend- 
ent upon anything else. Indeed, the property and the capitation tax are 
in  different sections of the act, as usual. Nor is there anything in the 
Constitution to restrict the discretion of the legislature to fix the amount 
of the property tax save that i t  must riot exceed the limit of $2 on $300 
of property, and that has not been done. Whence, then, has the Court 
the power to read into the Constitution any other control over the  prop- 
erty tax, or to declare it void, except as to an excess abovc the limita- 
t ion? As to the poll tax, the Constitution is different. I t  says it 
shall be equal to the property tax on $300. I f  i t  is not, then the capita- 
tion tax is unconstitutional, and we should so declare it. I t  is surely 
illogical when the legislature has levied a property tax clearly within 
its power, and which is not to be measured by anything, to declare i t  
urrconstitiltional because another tax in anothcr clause of the act, which 
must be measured by the property tax, does not comply with the standard 
marked out by the Constitution. 

The Constitution requires -that "the General Assembly shall levy a 
capitation tax on every male inhabitant over twenty-one and under fifty 

years of age." This has been done. I t  further provides that such 
(193) capitation tax "shall bc equal to the tax on property valued a t  

$300." This has not been done. As the Constitution is the 
higher law and more powerful than a simple enactment of the Legisla- 
ture, it is the duty of thc court to see that the Constitution is observed 
and to direct the Auditor, as prayed, to print in his blanks the poll tax 
(which the Legislature did not fail to levy) at a rate equal to that which 
the Legislature has levied on $300 of property, for the Constitutio~i, 
greater than any legislative enactment, has decreed that such shall be 
the case as long as the Constitution itself exists. The courts cannot con- -, 
trol the Legislature in a matter resting in  legislative discretion. But 
when that body has no discretionary power, and has fixed a standard by 
which something else must be measured, the courts will require con- 
formity to the standard. 1.32 
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I t  is a rule of construction always recognized, "ut res  magis valeaf 
quarn peeat." Applying that maxiin to this very statute, no objection 
has been urged as to any part thereof except that which fixes the rate of 
taxation. 011 observing that, we find that the "Schedule B" and "Sched- 
ule C" taxes and the property tax are unquestionably valid. We find 
that the Legislature has also obeyed the corlstitutiorial mandate by levy- 
ing a capitation tax. Rut as to this latter, we find that it is defective in 
that i t  does not come up to the requirement that i t  "shall be equal to the 
property tax 011 $300." The sirnplc duty asked of t h ~  court is to say to 
the auditor, "Obey the Constitution, and not the act of the Legislature." 
While placing in  his blanks the certainly valid property tax of forty-six 
cents, the Auditor should therefore be commanded to write in the column 
for capitation tax the $1.38 required by the Constitution, and not the 
$1.29 provided by legislative enactment, an enactment which from comity 
to a coordinate department we would presume to be due to an inadvert- 
ence or the act of some subordinate, even if such fact did not ap- 
pear in the complaint and was not adrnitted by the defendant. (194) 
The Legislature of 1897 was entrusted with fixing the rate of taxa- 
tion. They were within their power when they fixed the property tax at 
forty-six cents and repealed the 1895 levy of forty-three cents. They 
were unmindful of the constitutional restrictiolr if they intentionally 
fixed the poll tax at  $1.29, and the remedy is to conform the rate of the 
levy for poll tax to $1.38, as required by the Constitution, and not a 
judicial repeal of the property tax of 1897, and a judicial reiirractnlent 
of the "poll tax of $1.29, and property tax of forty-three cents," as levied 
by the Legislature of 1895. That levy was found insufficient in  the judg- 
ment of the Legislature of 1897, who repealed i t  by express enactment. 
The courts have no powcr to declare the property tax levy of 1897 void, 
and to revive that of 1895. The tax levy of 1897 was admitted on the 
argument to be already largely irrsuficierrt to meet the appropriations 
made for public purposes. We judicially know the tax valuation of the 
property of the State and the number of polls. The loss of 3 cents per 
$100 on thc property tax and 9 ccnts on the poll, caused by a reverter to 
the taxation of 1895, will cause in this year and the next an additional 
deficit of $150,000 unless a special session of the General Assembly 
should be called, at  great expense, to correct the inadvertence of some 
clerk. When such consequences can be averted by taking the unques- 
tionably valid levy of 46 cents made on property by the Legislature, and 
directing the Auditor to observe the unmistakable requirement of the 
Constitution by inserting under the poll tax, levied by the Legislature, 
an amount which "shall be equal to the property tax on $300," i t  would 
surely seem that i t  should be done. I t  is a matter in  which the Legisla- 
ture had no discretion. I f  i t  had, the court could not control it. 
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(195) They had a discretion as to the property tax, and therefore the 
court has no power to set i t  aside, nor call into being a property 

tax enacted by another Legislature, and which this Legislature has re- 
pealed. But as to the poll tax, when the Legislature fixed the property 
tax, the Constitution, more powerful than the Legislature, fixed the poll 
tax at  a sum "equal to the property tax on $300." The unconstitution- 
ality is not in  fixing the property tax, but in the rate of the poll tax. 
I t  is the latter, not the former, which should be disregarded and set aside. 
To set aside the property tax of 46 cents as to which the Legislature had 
discretionary power, and to fail to make the poll tax, as to which the 
Legislature had no discretion, conform to the Constitution, is for the 
court to intervene where i t  has no power, and to fail to do so where i t  
has; i t  is to "do those things we ought not to do and to leave undone 
those things we ought to do." When the tax levy exceeds $2 on the poll, 
the whole tax is not unconstitutional, but only the excess over the limi- 
tation. I n  like manner, when the equation is not observed, the power of 
the court is not to set aside the whole of the tax levy nor the standard- 
the property tax-but to observe the Constitution by requiring the poll 
tax to be entered on the tax list a t  a rate "equal to the tax on $300 of 
property." 

The learned and able counsel for the defendant frankly admitted 
that, if the Legislature had omitted to levy any poll tax, the court could 
enforce the constitutional guarantee by a mandamus to the Auditor re- 
quiring him to place on the tax list the poll tax "equal to the tax laid on 
$300 of property." I f  this were not so, the constitutional provision, in- 
stead of being a guarantec to property owners, the purpo;e for which 
alone i t  was placed in  the organic law, would be a nullity and a delusion. 

I f  the Constitution had contained a provision-"the poll tax shall 
(196) be $1.38"-the court would command the Auditor to put that 

upon the tax list whether the Legislature should repeat i t  in the 
Revenue Act or not. I f  the Legislature should venture to put i t  in as 
"$1.29 poll tax'' this would not repeal the constitutional provision, nor 
would i t  render void any other tax. So, when the Constitution requires 
the Legislature to fix the property tax, which i t  does a t  46 cents, then 
the Constitution eo im tan t i  fixes the poll tax at  $1.38 as imperatively as 
if that sum were named in  the Constitution. What harm can come from 
enforcing a constitutional provision as to a matter not left to legislative 
power or discretion ? 

Among the many cases recognizing self-executing constitutional pro- 
visions, may be cited the following: Reynolds v. Taylor, 43 Ala., 420; 
Miller v. iyarx,  55 ib., 322; Woodward v. Cabaniss, 87 ib., 328; Mc- 
Donald v. Patterson, 54 Cal., 245; People v. H o p ,  55 ib., 612; Donahue 
v. Graham, 61 ib., 296; Oakland v. Hdton,  ib., 69 Cal., 479; S. v. 
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Woodward, 89 Ind., 110; Hills v.  Chicago, 60 Ill., 86; People v. Brad- 
ley, ib., 398; People v .  AleRoberts, 62 ib:, 38; l i i ne  v.  Befenbaugh, 64 
ib., 291; Mitchell v. Ill., 68 ib., 286; Law v. People, 87 ib., 385; Cook 
Co. v. Chicago, 125 ib., 540; Washingtonian Home v.  Chicago, 157 Ill., 
414; Beard v. Hnplcinsville, 95 Ky., 239; Tltomas v. Owens, 4 Md., 189; 
Beechy v. Baldj ,  7 Mich., 488; Willis  v. Mabon, 48 Minn., 40 (citing 
many other Minnesota cases) ; Green v. Robinson, 5 How. (Miss.), 80; 
Glidewell v .  IIite, ib., 110; Brien v.  Williamson, 7 How. (Miss.), 14;  
Schools v. Patten, 62 Mo., 444; ex parte Sr~ydler, 64 ib., 58 ; Householdier 
v. Kansas City,  83 ib., 488; 8. v. Weston, 4 Neb., 216; S .  u. Babcoclc, 
19 ib., 150; Bass v.  ATashville, Meigs (Tenn.), 421; Yerger v. Bains, 4 
Huniph. (Tenn.), 259; Pried'rnan v. Mathis, 8 Heisk. (Tenn.), 488; 
Johnson v. Par-lcersburg, 16 W. Qa., 402; Blanclzard v .  Kansas 
City,  16 Fed., 444; McElloy v. Kansas City,  21 ib., 257; Cooley (197) 
Const. Xim. (6  Ed.), 99, 100. 

The power to issue a mandamus to the State Treasurer to execute an 
ordinance of the convention, notwithstanding subsequent legislation, was 
held in  R. R. v. Jenkins, 65 N.  C., 173. Mandamus to the Treasurer to 
discharge a purely ministerial duty was recognized in 12. R. u. Jenkins, 
68 N.  C., 502, and as to the Governor, in Cotton v.  Ellis, 52 N.  C., 545, 
and as to other officers, County Board v.  State Board, 106 6. C., 81, 
though of course i t  will not issue when any discretion by the officer is 
to be exercised. Burton v. Furman, 115 N. C., 166; Boner v.  Adarns, 
65 N.  C., 639; Brown v. Turner, 70 N.  C., 93. But when the Constitu- 
tioq prescribes that the poll tax is to be equal to that levied on $300 of 
property, and the latter is fixed by the Legislature at  46 cents, as they 
had a right to do, then by a standing constitutional enactment, which no 
Legislature can repeal or impair, the Auditor should be commanded to 
place in  the same tax list $1.38 poll tax. This is  not a matter of dis- 
cretion in  the Auditor. Nor indeed with the Legislature; the neglect or 
inadvertence of that body will not repeal this constitutional provision 
when this would not have been accomplished if they had directly so en- 
acted. Nor will their neglect in  sec. 2 of the Act to provide the proper 
rate of poll tax invalidate the property tax properly, correctly, and 
legally levied in sec. 3. . 

I t  is a far greater exercise of power by the court arid a far greater in- 
terference with the legislative authority to declare void the property tax, 
which has been fixed within the undeniable limits of legislative power, 
and to declare in force a property tax of a previous Legislature, which 
has been repealed, than, respecting these discretionary exercises of legis- 
lative power, merely to require the poll tax, as to which the Legislature 
can exercise no discretion, to conform to the Constitution. Be- 
sides, if the court can assume the power to set aside the prop- (198) 
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erty tax, i t  must do the same as to Schedules "B" and '%," for the 
Legislature is presumed to exercise the power of taxation to provide for 
the legitimate needs of the State governn~ent, and i t  has fixed those scbed- 
ules with lmowledge that the property is 46 cents. I f  the property tax is 
reduced to 43 cents, contrary to legislative enactment, then Schedules 
"B" and "C" should have been higher. To judicially retinact the tax 
laws of 1895 is to reestablish a taxation which the legislative depart- 
ment has changed because ui~satisfacto~y and insuficient, and has ex- 
pressly repealed. Nor can the court direct how the Treasurer shall pro- 
rate the fund. The Legislature alone has power to direct the disburse- 
ment and application of funds. 

There are many instances in  which the courts h w e  required a levy of 
taxes which had been omitted by the Legislature, and even where the 
Legislature had passed an act against their power forbidding it. 1 Hare 
Constitutional Law, 647, and numerous cases there cited; Cooley on 
Taxation, 733, 735; High Extraordinary Remedies, see. 124A. The 
power to grant a mandamus to the Auditor to place a tax chafge on the 
lists sent out by him was tacitly admitted, though not expressly decided, 
in  Belmont v.  Redly, 71 N. C., 260. The court recognized the cause of 
action by not dismissing the proceeding, which the many eininei~t counsel 
appearing for the defendant would surely have moved for if there had 
been the least doubt on the subject. The judge below correctly held that 
the mandamus should issue as prayed for. 

F u n c ~ ~ s ,  J., concurring: This appeal involves a constitutional ques- 
tion of much importance and, while I concur in the judgment of 

(199) the court, I deem i t  not improper that I should state briefly my 
reasons for so concurring. 

Article V., scc. 1, of the Constitution of North Carolina, provides 
that, "The General Assembly shall levy a capitation tax on every male 
inhabitant of the State over 21 and under 50 years of age, which shall 
be equal on each to a tax on property valued at  $300 in  cash, * * * 
and the State and county capitation tax combined shall never exceed $2 
011 the head." 

The Legislature of 1897, in an "Act to Raise Rcvenue," enacted that 
"on each taxable poll, or male, betweerr the ages of 21 and 50 years, 
* * * there shall be annually levied and collected a tax of $1.29." 
And in  the next section of the same Act is provided that "there shall be 
levied and collected annually an ad va lor~m tax, * * *' making a 
tax of 46 cents on every $100 value" of property in the State. This 
presents the question for our consideration and determination. 

The Constitution says the poll tax shall be equal to the ad valorem tax 
on $300 valuation of property-equal to-no more and no less; or you 
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may turrl i t  over and say the ad v a l o ~ e m  tax or1 $300 valuation of prop- 
erty shall be rgual to ,  n o  more,  n o  less, than the tax 011 one poll, and you 
have precisely the same result-the equilibriuni established by the Con- 
stitution between taxable property and taxable polls. They must be ab- 
solutely equal. I n  this Act the poll tax is fixed at  $1.29. This is plainly 
written in the Act and cannot be construed to mean anything else, as i t  
refers to nothing else and depends upon nothing else. The property tax 
is as ccrtairrly fixed by the Act as is the poll tax. I t  is declared that this 
tax shall be 46 cents on the $100 valuation of property. 'I'hrcc times 46 
cents is $1.38; and as $1.29 is not equal to $1.38, the equation required 
by Article V, see. 1, of the Constitution has not becn observed. These 
provisions of the Act, and Article V, sec. 1, of the Constitution do 
not stand together. They are in conflict, and one or the other (200) 
must give way; and the Constitution being the superior, tltc 
legislative act must give way. Then what shall we do when we find an 
act of thc Legislature in conflict with the provisions of the Constitu- 
tion ? What can we do but to declare i t  void and of no effect? We find 
that this is what was done in Universi ty  v.  Holden,  63 N.  C., 413; 
Barnes o. Barnes,  53 N.  C., 366; Hoke v. Henderson, 15 N.  C., 1 ;  and 
in  every case to be found in  the judicial history of this State. I do not 
hesitate to sav that not oue can be found where the court has not dc- 
clared the act: or that part of i t  found to be in  violation of the ~ o n s t i t u -  
tion, to be void. 

But in this case i t  is contended, to do this-to declare this part of the 
Act void-to do what every court in this State without a single excep- 
tion has done, "is judicial legislation." And, as I am free to admit, 
indeed, I declare that we have no power to legislate. Then, as we can- 
not legislate the offending act into constitutional shape, and cannot 
declare it void without "judicial legislation," what can wp do? Our 
inouths are closed, and we slrould be as silent as the tomb. This con- 
tention would utterly destroy the powers af the court on any constitu- 
tional question. I can agree to no such position. 

But, again, i t  is contended that the Constitution requires that the 
equation between the poll tax and the ad valorem tax on $300 should be 
preserved and that, as this has not been done in the Act of 1897, this 
court should proceed to write into the Act $1.38 on the poll instead of 
$1.29. And i t  is corrtended that this would not be "judicial legislatioil," 
while it would be judicial legislation to declare i t  void. I must again 
say that I cannot assent to this proposition. To assent to these two 
propositions-that to declare the Act void would be judicial legislatioii, 
but for us to niake the poll tax $1.38 instead of $1.29 would not 
be judicial legislation-would be to destroy every idea of logical (201) 
deduction I have ever had. 
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I t  is contended that the property tax is the standard and the poll tax 
must be made to conform to this. Chief Justice Pearson, in  Univemity 
v.  Holden, supra, says just the contrary-that the poll tax is the standard 
by which the equation is to be fixed. What more constitutional warrant 
have we for saying the property tax governs the poll, than we have for 
saying the poll governs the property? I f  the tax on the poll shall be 
equal to the tax on $300, why does i t  not equally follow that the tax on 
$300 shall be equal to the tax on one poll? Judge Pearson thought so in  
University v.  IZolden, supra, aud I can see no reason why each is not 
equally dependent upon the other. 

But suppose this contention is correct-that the property tax governs. 
What difference does i t  make? They are still in conflict with the Con- 
stitution, just the same. And we have no more power to change and 
amend the Act if the property tax governs than we would have if the poll 
tax governed. The result is the same, whether regulated by one or the 
other-a violation of the Constitution. 

I t  i s  contended that, if the court declares sections 2 and 3 of the Act 
of 1897 unconstitutional and void, this destroys and renders the whole 
Act void. I have always understood the law to be otherwise; that it was 
declared by this court as early as the 4 N. C., 128, in Berry v. Huines, 
that one or more sections of an Act might be unconstitutional and void, 
and the rest of the Act constitutional and valid. This opinion has been 
followed and approved in McCubbins v. Bun-inger, 61 N.  C., 554; John- 
son v.  Window,  63 N.  C., 552, and in  other cases. 

I t  is further contended that sections 2 and 3, though unconsti- 
(202) tutional, repeal the corresponding sections of the Revenue Act of 

1895, and the court cannot, by "judicial legislation" reenact that 
part of the Act of 1895. 1 most thoroughly agree to the proposition 
that this court cannot legislate the Act of 1895 or any othcr act into 
life, that has been repealed. The court, as I maintain, cannot legislate 
at all. But if the Act of 1895, or any part of it, has not been repealed, 
i t  is in force, not by judicial legislation of this court, but by force of 
lrgislative legislation. The Act of 1895 is in force unless i t  has been 
repealed. The only Act that i t  is contended repeals thc Revenue Act 
of 1895, is the Rcvcnue Act of 1897. This Act of 1897 repeals all Acts 
and clauses of Acts in conflict with the provisions of the Act of 1897. 
And 1 admit that sections 2 and 3 of the Revenue Act of 1897 are in 
terms in  conflict with the corresponding sections of the Act of 1895. Arrd 
if these sections in  the Act of 1897 are law, then I admit the correspond- 
ing sections of the Act of 1895 are repealed, and that i t  would be a gross 
and flagrant act of "judicial legislation" for this court to "reenact them." 
But this all depends upon the fact as to whether sections 2 and 3 in the 
Revenue Act of 1897 are or ever have been law. 
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I f  they are unconstitutional, they are absolutely void, are not, and 
never have been, any part of the law of this State. 

Mr. Cooley says: "Indeed the term uncomtitzctional law, as employed 
in  American jurisprudence is a misnomer and implies a contradiction; 
that enactment which is opposed to the Constitution being in fact no 
law at all." Cooley Const. Lim., 6th Ed., p. 5. Therefore, seciions 2 
and 3 of the Revenue Act of 1897 never have been thc law. They have 
not and cal~not repeal any law heretofore enacted. And sections'2 and 
3 of the Revenue Act of 1895 arc still the law by virtue of the 
legislature, and not by any judicial legislation on the part of this (203) 
court. 

But i t  is further contended that erren if sections 2 and 3 of the Rev- 
enue Act of 1895 be reenacted and declared in  force, there would be a 
loss of revenue to the State, estimated from $50,000 to $150,000 annu- 
ally. I know thc same amount of revenue cannot be raised under see- 
tions 2 and 3 of the Revenue Act of 1895, that could havc been raised 
under sections 2 and 3 of the Eevenue Act of 1897, if the poll tax had 
been put a t  $1.38 so as to make the Act constitutional. But I have no 
means of knowing what the difference would be, and, for the purposes of 
my opinion in  this casc, I do not want to know. I cannot allow my judg- 
ment upon a constiiutional question to depend upon the amount of rev- 
enue an act will or will not produce. This kind of argument was brought 
to bear upon Chief Justice R1~fin in  the now celebrated case of Hoke v. 
Henderson, supra, to which that great judge replied as follows: "To a 
court, the impolicy, the injustice, the unreasonableness, the severity, the ' 
cruclty of a statute by themselves merely, are and ought to be urged i n  
vain. Thc judicial function is not adequate to the application of those 
principles, and is not conferred for that purpose. I t  consists in  ex- 
pounding the ruIcs of action prescribed by the Legislature, and when 
they are plainly expressed, or plainly to be collected, in  applying them 
honestly to controversics arising under them, between parties, without 
regard to the parties or the consequences.'' "In the Act under consid- 
eration, as far  as i t  concerns the controversy between these parties, there 
is no ambiguity; thc words are plain, the intention unequivocal, and 
the true exposition infallibly certain. We cannot, under the pretence of 
interpretation, repeal i t  and thus usurp a power never confided to us, 
which we cannot usefully exercise, and which we do not desire." Chief 
Justice Pearson says, in  Ear-nes v .  Barnes, supra, at p. 369, the court 
being pressed with the policy of what was called the "stay law," 
passed; as i t  was contended,. for the protection of the people en- (204) 
gaged in war, in response to the question of policy: "Whether in  
the present condition of the country the statute be expcdient, is a ques- 
tion of which we have no right to judge. Our province is to give judg- 
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rrlent on the question of thc constitutioiial power of the Legislature to 
pass the statute." 111 both cases tllc Act was declared uneonst~tutiol~al 
and void. 

I feel that 1 will be pardoned for making thcse lengthy quotations 
from the opinions of two of the Chief Justices who have left behind 
them r$putatioi~s at  least equal to any of the other great judges who have 
presided over this court. J quote them to show that the court is not 
guilty of judicial legislation in rcildcririg its judgment in this case, and 
has only done what has a lway~ beer] done wllerl the court declared an Act 
of the Legislature uncoilstitutional. 

I t  is said there is 110 limitation except that the poll tax shall never 
exceed $2, and that there is no limit on the property tax except that 
$300 worth shall never exceed $2; and that, as the property tax levied 
in the Act of 1897 does not amount to $2, i t  is constitutiorral. This can- 
not be true as a proposition of law; i t  leaves out of consideration the 
question of equation. When the poll tax does not amount to as rnuch 
as $2, its limit is as much a limitation on the property tax as if the 
amount of tllc poll tax had been written in  tlie Cor~stitution. That is, 
when the poll tax was fixed at $1.29, the tax on $300 valuation of prop- 
erty can no more exceed $1.29 than if that amount had been written in 
the Constitution; and any levy of taxes in excess of $1.99 is ultra v i~es ,  
in  conflict with the Constitution and void. There is error in  the judq- 
ment appealed from. 

D O ~ J ~ L A S ,  J., dissenting: There seems to be no question that 
(205) mandarnus is the proper proceeding in this matter, 2nd that this 

court has full jurisdiction of all the questions involved. 
The Itevcnuc Act of 1897 provides, in sectioll 2, that "on each taxable 

poll or male between the ages of 21 and 50 years, except the poor and 
infirm whom the County Coinmissioilcrs niay declare and record fit sub- 
jects for  exemption, thcrc shall be arniually levied and collected a tax of 
one dollar and twenty-nin~ cents,  " " and in  section 3, that 
"there shall be levied and collected annually an ad ua7orem tax of twenty- 
two and two-thirds cents, for State purposes, three and one-third cents 
for pensions, twenty cents for public schools, making forty-.si~ cents on 
every one hundred dollars value of real and personal properly in this 
state. " * " n Tlie Constitution provides, in  section I, Article V, 

that "the Qencral Assembly shall levy a capitation tax on every male 
inhabitant in the State over twcnty-one and under fifty years of age, 
which shall be equal on each to the tax on property valued a t  $300 in 

* :I: " and the State arid county capitation tax combined shall 

never exceed two dollars on the head." 
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I t  is evident that this section creates two standards, one of limitation 
and the other of equation. As the poll tax is the only one having any 
limitation affixed to it, i t  is of necessity the standard of limitation, and 
as i t  must be equal to the ad valorem tax on $300 of property, i t  is 
measured by the latter, which of equal necessity becomes the constitu- 
tional standard of equation. These conclusions seem to me in entire 
harmony with the principles laid down in U n i v e ~ s i t y  v. Holden, 63 N.  C., 
410, a leading case remarkable not only from the full and able discus- 
sion on all the principles involved, but from the further fact that all 
five judges filed separate opinions, in.which apparently not a single 
proposition received the full concurrence of the entire court. 
-The expression of Judge Pearson, that '(the tax on poll is the (206) 
standard," occurs immediately after a discussion of the limitation 
and should be construed in connection therewith. From this case as 

'well as all the other authorities it is evident that the standard of equa- 
tion must be strictly maintained until the limitation of two dollars upon 
the poll shall have been reached, and that thereafter any extraordinary 
taxation for State and county purposes must be levied upon property 
alone. I n  the case at  bar the limitation has not been reached, but i t  is 
admitted that the equation has not been preserved. The ad mlorem tax 
levied on property is 46 cents on each $100, while the capitation or poll 
tax is only $1.29 instead of $1.38 as required by the constitutional equa- 
tion. We are, therefore, brought to the vital question as to what was 
the meaning and intent of the Legislature, as the legislative intent is 
the basis of the construction of all statutes. 

I t  is apparent that the General Assembly intended to put the property 
tax at 46 cents, as this amount is not only expressly stated in  the Act, 
but is also the correct sum of the different amounts specifically set forth 
in  the Act for the purposes therein expressed. There is no ~ r a c t i c a l  
possibility of mistake orclerical error where the sum of three specified 
amounts is set out with mathematical correctness. Having thus arrived 
at  the evident legislative intent as to the standard! of equation, we are 
called upon to construe the same intent as to the capitation tax. While 
there seems to be a technical distinction between the terms "interpreta- 
tion" and "construction," the latter being perhaps the more comprehen- 
sive, they are so alike in  their practical results and are used so inter- 
changeably, as to have become almost synonymous. 

I must respectfully dissent from the opinion of the court where i t  
says "There is, therefore, no room for inquiring into the intention of the 
law makers. I t  cannot be said that where they wrote $1.29 they meant 
$1.38. I t  must be presumed that they knew what they were doing, and 
that they meant to do what they did." I f  this be true, then they 
simply meant to violate the Constitution. Surely there must (20'7) 
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be "room for inquiry into the intention of the law makers," when 
the literal meaning of the Act is utterly inconsistent with any lawful  
intention. I t  is undoubtedly the legal presumption that the law makers 
know the organic law, but it is equally the presumption that they do not 
intend to exceed their powers. Black Int.  Laws, see. 42; Endlich on Int .  
Stat., see. 178; Sutherland on Stat. Const., see. 331. The Constitution is 
binding equally upon every citizen of the State, no matter how lowly 
his condition or exalted his position, and we cannot for a moment pre- 
sume that any legislator would, for personal or political considerations, 
knowingly do or permit any act in  violation of that sacred instrument 
which he had solerrlnly sworn to support. This criticism is not captious, 
a s  i t  is the very essence of this opinion that an unconstitutiorlal intent 
cannot be imputed to the Legislature. I am not disposed to question the 
first rule laid down by Baitel and so universally approved, that ''It is 
not allowable to interpret what has no need of interpretation," but his 
15th and 16th rules of coristruction have bcen equally approved, which 
a re  as follows: "1.3. Every interpretation that leads to an absurdity 
ought to be rejected. 16. The interpretation which renders a treaty or 
statute null and void cannot be admitted; i t  is an abstlrdity to suppose 
that, after i t  is reduced to terms, i t  means nothii~g." See also Endlich, 
supra ,  see. 264; Black, supra, see. 48; Outes v .  B u n k ,  100 U.  S., 239. 
The rule that statutes should be construed u t  magis  valent q u a m  pereat 
that i t  shall prevail rather than fail, has become axiomatic, and needs no 

citations from the long line of authorities. As it is evident that a 
(208) literal interpretation of the words of the statute will lead inevi- 

tably to a nullification of its most important provisions and the 
stultification of its makers, we must look to other rulcs of construction. 
Blackstone tersely says that, to interpret a law, we must inquire aftcr the 
wi l l  or in ten t ion  of the maker, which is collected from the words, the 
context,  the subject matter ,  the e f f ~ c t s  and consequences, or the spirit  and 
reason of the law. This rule, with more or less of amplification, is prac- 
tically of universal acceptance. Let us apply i t  to the Statute under 
.construction. We have seen that the words cannot be strictly followed. 
From the context we see that i t  was the unquestionable intention of the 
Legislature to put the ad valorem tax on property at  46 cents, and, there- 
fore, its only possible legal intent must have been to place the capitation 
tax a t  three times that amount, which is $1.38. This amount alone will 
meet the constitutional equation, and exactly corresponds with the spe- 
cific levies in the Act itself. The subject mat ter  of the Act is taxat ion 
by which to raise sufficient revenue for the expenses of the State. All 
revenue acts are in  pari materi t  with the appropriat ion Acts, as the one 
is necessarily dcpendent upon the other. I n  the absence of an  accumu- 
lated surplus, of which there is no suggestion, the State cannot pay out 
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what i t  does not collect. As we know that the appropriations have been 
largely increased, we must presume a legislative intent to give legal 
effect to its increased levies, which can be done only by making the capi- 
tation tax $1.38. 

The effects and consequences of the construction placed upon this Act 
by the court will be of the gravest nature. The loss to the State will be 
over $75,000 a year, the greater part of which will fall upon the coni- 
mon schools, the higher institutions of learning, and the asylums. The 
treasurer, in  the face of a bankrupt treasury, will be compelled to refuse 
payment of appropriations lawfully made by the General As- 
sembly and essential to the welfare of the State. 

We finally come to the reason and s p i ~ i t  of the law. This is 
(209) 

what is known as the Revenue Act, passed in  accordance with the fixed 
custom of our biennial legislative sessions, and was intended to raise, by 
proper methods of taxation, revenue sufficient for the purposes of the 
State, and to readjust the taxes in  accordance with the increased appro- 
priations and reassessment of taxable property. As i t  is entirely for 
public purposes and of the highest public importance, i t  is more reason- 
able to suppose that the legislators intended to effectuate its provisions 
by fixing the capitation tax at  the constitutional ratio of $1.38, rather 
than to place upon the Statute books a law fatally defective in  its essen- 
tial features, which would accomplish no practical purpose save to re- 
main as a monument to their incapacity or bad faith. I t  is certainly not 
within the spir i t  of the law that its construction should be simply its 
nullification. And why is i t  unreasonable to say that $1.29 is a merely 
clerical error, and was intended for $1.38, as is alleged in  the complaint 
and admitted by the demurrer? Such a correction, for which we have 
ample precedent, would preserve the integrity of the law and violate no 
constitutional or statutory provision. "Exceptional or Presumptive 
Construction," resorted to for the purpose of effectuating the legislative 
will, permits the interpolation, elimination, modification and transposi- 
tion of words, dates and figures, when justified by clear implication. 
Endlich, supra, secs. 298 to 304; Black, supya, secs. 37 to 54; Sedgwick, 
supra, p. 298 ; Sutherland, supra, secs. 222, 223, 230. 

A few examples will suffice: Where a Statute provided for an  indict- 
ment "on conviction" of bribery, the words "on conviction" were 
eliminated. U. S. v. X t e m ,  5 Blatchford, 512. I n  a Statute in- (210) 
tended to confer jurisdiction, the word ('not," which, if retained, 
would have rendered the Act meaningless, was eliminated. C h a p m a n  w. 
Xtate, 16 Texas App., 76. Where an amendatory Act referred to the date, 
title, and subject matter of a former Act, the erroneous date and title held 
immaterial. Madison  v. Reynolds ,  3 Wis., 287. "An Act passed in  1839, 
ch. 205," was held to mean the Act of 1838. P u e  21. Hetzell ,  16 Md., 
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539. The "act of 17 March, 1836," was held to mean 16 June, 1836. 
Is 'radhe~ry v. Wagenhurst ,  54 Pa. St., 180. 12n amendment referring in  
terms to section 293 of an earlier act was construed as referring to sec- 
tion 296, the alternative of such constructiorl being the nullification of 
the amendment. Ppople u. K i n g ,  25 Cal., 265. "And" is construed to 
mean "or" and uicc llersa in iiunlbcrless cases. The plural was taken for 
the singular; the word "venue" for "venire" ; "Dunn7s Mills" for "Den- 
nis Mills"; "South" for "North"; "final7' judgments for "penal" judg- 
ments; "ad respondendurn" for "ad satisficiendurn"; "1st Monday in 
July" for "1st day of July"; "4th Monday" for "5th Monday," etc. 
Endlich, supra, 319; Black, szrpn, sees. 37, 39, 40, 48; Anl. & Eng. 
Eiic., 421. In  R y d  u. Comrn., 95 Ky., 19.5, an Act requiring that 
the "width" of the macadam on a turnpike should not he less than 8 
inches nor more than 15 inches, was held to apply to the "depth7' and 
not to the "width" of the macadam. VIThere a penalty was fixed at "not 
less than one nor more than three hundred dollars," the word "hundred" 
was interpolated by construction sq as to iliakc the minimum penalty one 
hundred dollars. W o r t h  a. Peclc, 7 Pa. St., 268. I f  the Suprenie Court 
of Pennsylvania could raise the expressed amount in  a Statute ninety-  

nine dollars, why cannot we raise nine cents to maintain the equa- 
(211) tion and save the Statute? Such was the controlling coiistruc- 

tion adopted by the Supreme Court of the United States in  con- 
struing the so-called "Alien Contract Labor Law." Rector v. U.  X.,  143 
U. S., 57, in  which thc Court says: "It is a familiar rule that a thing 
may be within the letter of the statute and yet not within the statute, be- 
cause not within its spirit nor within the intention of its makers." I t  
should be remembered that the oft quoted decision of Lord  Tenderden in 
King v. Inhabi tan ts  of Barham,  8 Barn. & C., 99, has n o  application to 
this case. As England has no written Constitution, so the ordinary 
English statute can have no corlstitutiorlal construction. With us, the 
rnaxitn, I t a  lez  est scripta, applies rather to thc Coiistitution than to the 
statute, as the former is the superior and controlling instrument. 

I n  B a n k  v .  Commiss ione~s ,  119 N.  C., 214, this Court, distinguishing 
Carr v. Coke,  says: "This case has no analogy to CYarr a. Cokr,  116 
N. C., 223. That merely holds that wherc a11 Act is certified to by the 
speakers as having been ratified i t  is conclusive of the fact that i t  was 
read three several times in each House and ratified. Const., Art. 11, see. 
23. And so i t  is here: The certificate of the speakers is conclusive that 
this Act passed three several readiiigs in each House and was ratified. 
I t  does not certify that this Act was read three several days in each 
House and that the yclas and nays were entered on the journals. The 
journals wcre in evidence and showed affirmatively the contrary." 

I am clearly of the opinion that the Legislature intended to fix the 

144 



N. C.] FEBRUARY TERM, 1897 

capitation tax at  $1.38, as alleged and admitted in the pleadings; that it 
so appears from the entire Act itself, and that i t  should be so construed 
by this Court. I will cite only three more authorities which seem 
peculiarly fitting in this case: Coke lays down the maxim Lex (212) 
semper intendit yuod convenit rationi; Lieber, in his work on 
Hermeneutics, says "There can be no sound interpretation without good 
faith and common sense." I n  Graham v. R. R., 64 N. C., 631 ; Pearson, 
C. J., speaking for the Court, says: "This fisum.4 is made in order to 
show that the word 'venire7 in  Laws 1568-9, chap. 527, is used in 
the sense of 'place of trial,' adopting the idea of the Code of Civil Pro- 
cedure. The word is inartificially used and the draftsman was not an 
expert in technical terms, but it is the only construction b y  which to  make 
any seme of it, and the CourC must adopt it." Upon these eminent au- 

' thorities and by my own clear conviction, I am forced to respectfully 
dissent from the opinion of the Court, and adopt the only construction 
which, in  my opinion, is not only consistent with the Constitution of our 
State, but equally so with the spirit of her laws, the honor of her legis- 
lators and the welfare of her people. I think the judgment should be 

,4ffirmed. 

Cited: Rodman v. Washington, 122 N.  C., 42; Greene v. Owen, 125 
N. C., 222; Bennett v. Comrs., ib .  470; Jackson v. Commission, 130 
N. C., 415; Board of EcExcatio.12 v. Comrs., 137 N. C., 313; R. R. v. 
Cornrs., 148 N.  C., 226; Withers v. Comrs., 163 N. C., 34; Fisher v. 
Comrs., 166 N.  C., 240. 

1 Oeerruled: Kitchin v. Wood, 154 N. C., 565, 568, 569. 

STATE OX THE RELATION OF ZEB. V. WALSER, A 4 ~ ~ ~ ~ K ~ ~ - G ~ K ~ ~ ~ ~ ,  AKD W. R. 
WOOD AND OTHERS V. J. C. BELLAMY AND OTHEXS. 

Public Ofice-Property in 0,fice-Abolition of Ofice-Statute-Repeal 
and Amendment ~f Statute. 

1. An office is property and is the subject of protection like any other property 
under the provi'sions of section 17 of Article I of the Constitution, sub- 
ject to the qualifications that it cannot be sold or assigned or the per- 
formance of its duties (as a rule) deputed to another, and that for 
misfeasance and malfeasance the holder may, by competent authority, 
be deprived of the same. 

2. A public office being private property, so long as the office is in existence, 
the term for which the holder has been elected or appointed cannot be 
lessened to the prejudice of the incumbent, unless he has committed some 
act which works a forfeit. 

120-10 . 148 
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3. An o ~ c e  created by the Legislature may be abolished a t  its discretion, in 
which event the officer loses his office and his property in it, he havinq 
taken it with the implied understanding that the continuance of the 
office is a matter of legislative discretion. 

4. The re-enactment by the Legislature of a law in the terms of a former 
law a t  the same time it repeals the former law, is not, in contemplation 
of law, a repeal, but is a reaffirmance of the former law whose pro- 
visions are thus continued without any intermission. . 

5. Chapter 265, Acts of 1897,'entitled "An Act to charter the Eastern Hospital 
for the Colored Insane, and the- Western Hospital for the Insane, and 
Piorth Carolina Insane Asylum at  Raleigh, and to provide for their 
government," which purports to repeal the charters of the institutions 
mentioned in sections 2240, 2241, 2242, 2243, 2244 of The Code, and to 
abolish the offices of the superintendent and directors of such institutions 
and to re-charter them under other names and to create offices to be filled 
by officers under other designations, but does not substantially change the . 
government or the duties of the officers, is, in effect, only an amendment 
to, and not a repeal of, the charters of the institutions named in said 
sections, and is invalid in so far as it attempts to abolish the offices of 
superintendent and directors of such institutions, or to deprive the 
holders thereof before the expiration of the terms for which they were 
respectively elected and appointed. 

(213) ACTION by the State of North Carolina on the relation of Zeb. 
V. Walser, bttorney-General, W. R. Wood, and others, against 

J. C. Bellamy and others, to have the relators, other than Attorney- 
General and W. R. Wood, declared to be the trustees of the Central Hos- 
pital for  the Insane, near Raleigh, and W. R. Wood declared to be the 
principal and resident physician of said hospital and to compel the de- 
fendants, who claim to be the directors and superintendent of such hos- 
pital, to deliver i t  and the property thereof to  relators, heard on a case 
agreed, before d&ms, J., at  chambers, i n  Raleigh, i n  April, 1896. The 
statement of facts agreed to is as follows: 

"(1) Tha t  the General Assembly, on 8 March, 1897, passed an act, a 
copy of which is hereto annexed, and on 9 March, 189'7, another act, a 

copy of which is annexed, known as the 'Appropriation Act.' (2)  
(214) That  on 9 March, 1897, the Governor nominated the relators as 

trustees of the Central Hospital for  the Insane, and that  on said 
9 March, 1897, the Senate duly confirmed the nomination of said rela- 
tors as such trustees. ( 3 )  That  thereafter, on the said 9 March, 1897, 
three of the relators met a t  the capitol a t  Raleigh, and having called one 
of their number to the chair, for want of a quorum, adjourned to meet i n  
Raleigh on 18 March, 1897. That ,  prior to the confirmation of the rela- 
tors, the Governor notified them by wire that  their nominations had been 
sent to the Senate, and requested them to meet i n  Raleigh, 9 Xarch,  
but no notice was given to any of the relators after their confirmation, 
except M. L. Wood, Dr.  Phil. J. Macon, and Dr. B. S. Utley. (4) That  
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on the said 18 March, 1897, pursuant to the adjournment, the said rela- 
tors, each and every one of them, being nine i n  all, mct in  Raleigh, and 
qualified by taking the oath of office before W. 13. Martin, a justice of 
the peace in  and for Wake County, and organized by electing Dr. P. 
John, President, and M. L. Wood, Secretary, and then elected Dr. W. R. 
Wood, of Fairfax County, Principal and Resident Physician for four 
years from and after his election. (5) That the defendants, other than 
Dr. George L. Kirby, are the directors of what was designated undcr 
chap. 2, vol. 2, of The Code, as the North Carolina Insane Asylum, 
elected and qualified under chap. 2, vol. 2, of The Code, and acts amend- 
atory thereof, whose terms of office have not expired, unless they are 
put to an end by the legislation and facts set forth in this case; and that 
the defendant George L. Kirby was elected by said board on 7 March, 
1894, to fill the unexpired term of six years of Dr. W. R. Wood, 
resigned, said Wood's term beginning on 8 March, 1893, as will (215) 
appear from an extract from the minutes of the Board of Direc- 
tors at  their meeting held on 8 March, 1894, the salary of said Kirby 
being fixed a t  $2,800 per annum. That R. N. Cotton, R. 13. Speight, 
and John R. Smith constitute an executive committee (if they are still 
i n  office, under the legislation and facts hereinbefore set forth), who re- 
ceive $4 each per day, when in session, as compensation. (6) That the 
defendants arc in  possession and in control of all the property bclong- 
ing to the said institution for the insane, near Raleigh, by whatever 
name i t  should be called, claiming to be the properly constituted authori- 
ties and custodians thereof under the law. (7) That on 18 March, 1897, 
the relators made due demands on the defendants for the possession, man- 
agement and control of the said asylum and all of its property, which de- 
mand was refused by the defendants. (8) That the defendant John R. 
Smith was duly appointed and qualified on the -- day of March, 1895, 
as  a director of said North Carolina Insane Asylum for the term of six 
years. That he was appointed and qualified as Superintendent of the 
State Penitentiary on the -- day of March, 1897. (9) That the origir~al 
charters of the said asylum, chaps. 1 and 2, Laws 1848, and chaps. 73 
and 74, Laws 1858, and all Acts amendatory thereof, and other p r i ~ ~ a t e  
o r  other laws relating to said asylum, shall be considered as a part of 
this case." 

ITis Eonor rendered judgment as follows : 
"This cause comiirg on to be heard upon an agreed statement of facts 

and the complaint and answer, and the Court being of opinion against 
the right of the relators or any of them to recover and so holding, i t  is 
thereupon considered and adjudged that this action be dismissed, and 
that the defendants go without day and recover their costs to be taxed 
hy the Clerk. I t  is further considered and adjudged that the defend- 
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(216) ant John R. Smith, by accepting the office of Superintendent 
of the State Penitentiary, has vacated the office of trustee or 

director of the State Insane Asylum, near Raleigh." From this judg- 
ment the plaintiffs appealed. 

Mess~s.  A.  C. Avery amdl J .  C. L. Harris for plaimtifs (appellants). 
.Messrs. Xhepherd & Busbee for defendants. 

MONTGOMERY, J. The defendant Kirby, at  the time of his election, 
and the other defendants, at  the time of their appointment, were public 
officers and they are entitled to hold their offices, their terms not having 
yet expired, unless their right to the same has been divested by an Act 
of the last General Assembly, ratified 8 March, 1897, ahd entitled "An 
Act to charter the Eastern Hospital for the Colored Insane and the 
Western Hodpital for the Insane and North Carolina Insane, at  Raleigh, 
and to provide for their government." I n  examining that Act with the 
view of arriving a t  its construction and effect, we are not disposed to  
inquire into the motives of the legislators in  enacting the bill into a law, 
nor is i t  necessary to do so to arrive at  a proper legal conclusion. If the 
General Assembly has in  some of the provisions of the statute gone be- 
yond its powers, such a course may be attributed to another motive than 
a willful attempt to violate the Constitution. I n  the great opinion de- 
livered in  the case of Hoke v. Henderson, 15 N. C., I, Chief Justice 
R u f i n  said for the court: "All men are fallible, and in  the dispatch of 
business, the heat of controversy and the wish to effect a particular end, 
may inadvertently omit to scrutinize their powers and adopt means in- 
adequate indeed to the end, but beyond those powers." 

Before proceeding to an examination of the statute i t  will be in 
(217) order to announce that, after full and able argument and after 

careful examination of authorities c i t ~ d  by counsel from the  
courts of this and other States, we adhere to the opinion that an office is 
property and is the subject of protection like any other property under 

~ the provisions of sec. 17, Art. I, of the Constitution. IIoke v. Hender- 
son, supra; Xing v. Hunter, 65 Y. C., 693; Cotten v. Ellis, 52 N.  C., 
545; Bailey v. Caldwell, 68 N. C., 472; Bunting v. Gales, 77 N.  C., 283. 
And yet i t  is true that public offices being for the public good and con- 
venience, are not so completely the subject of property as are many 
other species of possession. Property in an office is qualified to some 
extent by the duties which the holder owes to the public in their perform- 
ance. As, for instance, a public office cannot be sold or assigned. The 
holder cannot, as a rule, depute to another the performance of the duties 
of the office. And for misfeasance or malfeasance, the courts or other 
competent authority under such laws as may be in force on the subject, 
may deprive the holder of the same. But, if such limitations and restric- 
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tions be excepted, a public office is as much the subject of property as a 
man can have in anything. The emolunlents of the office are private 
property "as much," as was said in  Hoke  v. Henderson, supra, "as the 
land which one tills, or the horse he rides, or the debt which is owing to 
him." 

The emoluments of a public office being then private property, i t  
would seen1 to follow logically, that, the terms for which the defendants 
were elected and appointed, respectively, not having expired, they could 
not be ousted except for cause, for the conmittal of some malfeasance in 
office, or unless they had failed and refused to perform the duties of their 
office, or unless the offices themselves had been abolished. As 
long as the office is continued, the term of office, i t  does seen1 in  (215) 
reason and justice, ought to be the private property of the holder; 
and to take i t  from him and give i t  to another by legislation is in  effect 
and reality a judicial act, and the sentence is pronounced without trial 
and without a hearing. And the law is to that effect. I t  is clearly de- 
cided in H o k e  v. Henderson, supra, and approved in  Bunting. v. Gales, 77 
N. C., 283, that, as long as the office is in  existence, the term likened to a 
grant for which the holder has been elected or appointed cannot be les- 
sened to the prejudice of the grantee. I n  Cotten v. Ellis,  supra, i t  ap- ' 

peared that the office of Adjutant General had not been abolished, but 
that the duties of the office had been transferred to another before the 
plaintiff's term had expired, and Chief Justice P~arso?z,  delivering the 
opinion of the Court, said: "The legal effect of the (first) appointment 
was to give the office to the applicant (in manBa.?ms) and he became en- 
titled to i t  as a 'vested right7 for the term of three years, from which he 
could only be removed in the manner prescribed by law and of which 
the Legislature had no power to deprive him. This is settled. H o k e  u. 
Henderson, 15 5. C., 1." 

I n  K i n g  v. Hunter ,  supra, budge  Bead?, who delivered thc opinion of 
the Court, said: "Nothing is better settled than that an office is propcrtg. 
The incumbent has the same right to i t  that he has to any other property. 
There is a contract between him and the State that he will discharge the 
duties of the office-and he is pledged by his bond and his oath; and that 
he shall have the emoluments-and the State is pledged by its honor. 
When the contract is struck i t  is as complete and binding as a contract 
between individuals, and i t  cannot be abrogated or impaired except by 
the consent of both parties." And in  Bailey v. Galdwell, the opinion was 
in these words: "The case of Gotten v. Ellis,  52 N. C., 545, is 
directly in point. Cotten had been appointed Adjutant General (219) 
for three years, with a salary of $200. The Legislature passed an 
act repealing the law under which Cotten had been appointed, both as 
to his appointment and salary. Cotten served out his term and de- 
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manded pay, which the Governor (Ellis) refused. And this Court de- 
cided that he was entitled to it. The principles of that case are the 
same as in  this, and i t  is unnecessary to repeat them." 

So that, whatever the law may be in other States; i t  is settled beyond 
question in  North Carolina that a public office is property, is a vested 
right, exists by contract between the State and the holder, and that as 
long as the office is continued the holder cannot be deprived of his term 
against his consent, uirless be has committed some act which works a 
forfeiture. We have no desire to disturb the decisions of our court on 
this subject. They are founded on the principles of justice and of safe 
public policy. 

Rut the plaintiffs further contend that the offices which the defendants 
hold were abolished by the Act of 1897, and that they themselves are now 
the persons entitled to the same. I t  is undoubtedly the law in  North 
Carolina that an office can be abolished, and that as a result the officer 
loses his office and his property in it. This is no breach of the contract 
on the part of the State. The holder acceptrd the office subject to this 
contingency. No one could contend that, because an office was in  the 
estimation of the Legislature useful and necessary a t  the time of its 
creation, such an office would continuc to be forever a public necessity. 
I f  an office once useful should become useless and an unnecessary charge 
upon the people, i t  is not only a right of the Legislature to abolish it, 
but i t  is its duty to do so. And, as we have said, every man elected or 

appoirited to an office created by the Legislature takes i t  with the 
(220) implied understanding that the continuance of the office is a mat- 

ter of legislative discretion, the office depending upon the public 
necessity for it. I n  Iloke a. Henderson, supra, i t  is said that, "It may 
be quite competent to abolish an office; and true that the property of 
the office is thereby of necessity lost. Yet i t  is quite a different proposi- 
tion that, although the office be continued, the officer may be discharged at  
pleasure and his ofice given to another. The affice may be abolished be- 
cause the Legislature esteems i t  unnecessary." 

Of course, an office created by the Constitution cannot be abolished 
by the Legislature. 

We are now brought to the consideration of the contention of the 
plaintiffs that the offices which the defendants have been, and are now 
i n  possession of, have been abolished by the Act of 1597. The first sec- 
tion of the Act provides "That Sec. 2240 of The Code be amended by 
striking out the following words: * * * 'Eastern North Carolina 
Hospital, located near Goldsboro, :" * * and the State Insane Asy- 
lum, near Raleigh.' * * *" The insane asylums near Goldshro 
and Raleigh are not known by the names of "Eastern North Carolina 
Hospital?' and "State Insane Asylum," in  Sec. 2240 of The Code. The 
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draftsman of the bill seemed to be ignorant of the corporate names of 
the different insane asylums in this State. Ordinarily, the failure of an 
act to give the complete and full name of a corporation where there 
could be no reasonable doubt as to which institutiou was meant, would 
be of no.siguificance; but where i t  is undertaken by legislative enact- 
ment to change the names of such institutions and to confer new names 
upon them, i t  does seem that pains would be taken to a t  least find out 
the true corporation names of those discarded. And when such is not 
done, the presumption of fact arises that the change was of no material 
consequence or importance in the mind of the Legislature. Such 
carelessness would not have happened if the legislators them- (221) 
selvos had thought thc matter of any importance. Throughout 
this act, and also the one passed a t  the same session providing for the 
support of these institutions, the old and new names of incorporation 
are frequently used, interchangeably. But suppose the true corporate 
names had been called in  see. 1 of the act and the new names properly 
conferred, could any reasonable man iniagine that the change in  the 
names of these asylums could possibly have altered the foundations of 
them or affected the duties and rights of any person officially connected 
with them? Surely, no one would answer in  the affirmative. 

But the plaintiffs further conteud, because the act declares that the 
office of Superintendents of the old corhorations is abolished, and the 
ofice of principal and resident physician substituted therefor, the lat- 
ter elected for four years instead of six, as was the Superintendent, and 
that because the government of the new corporation shall be under the 
management of nyne trustees, called the ~ o a r d  of Trustees, elected for a 
term of four years instead of in  classes of three for six years, the terms 
expiring at  different times, as under The Code, and are called the Board 
of Directors, the offices under the old corporation are abolished and the 
new ones take their places. This contention cannot be sustained. 

The Legislature of 1870-"71, upon tho return to power of one of the 
political parties, undertook to remove the officers of the North Carolina 
Institution for the Deaf and Dumb and the Blind, who were of another 
political faith, and in  the act for that purpose (chap. 5 5 )  resorted to 
this same device of changing the names of the offices to carry out their 
purpose. The Act (1870-'71) called the new board, which i t  
created, the Board of Trustees, i n  substitution of the old board, (222) 
whicli was called the Board of Directors, and used the very word 
used in  the Act of 1897, "abolished." I t  declared that the Board of 
Directors should be abolished and the powers, rights and duties hereto- 
fore prescribed by law to said board shall hereafter be granted to and 
imposed upon the Board of Trustees. I t  seems that the new board, called 
the Board of Trustees, took possession of the property and affairs of the 
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corporation, but upon an action being coinnlenced by the old Board of 
Directors against the Board of Trustees, and brought to this court on 
appeal i t  was held that the legislatire appointinent was invalid, and 
that the title to the ofices was in  the old Board of Directors. I t  was also 
held that the Legislature had the right to change the name of ihe board 
by which the institution was governed, from the Board of DirectoGs to 
that of the Board of Trustees, but that in doing so i t  left the board the 
offices to be filled by officers. hTichoZs v. McKee, 68 N.  C., 429. The act 
did not in  fact abolish the offices changing the name of the board, al- 
though the act dcclared that the Board of Directors was abolished. The 
offices were left as before. and the abolition of the Board of Directors 
was one of words only. 

The draftsman of the Act of 1897 would have done well to look at the 
- Act of 1870-'71 and the decisions of this court upon it. We have exam- 
ined the Act of 1897 carefully, and there is not one single duty required 
of the new Board of Trustees that was not reauired of the old Board of 
Directors. There is no change as to duties, rights or powers. There is 
nothing in  the act but the same old offices with changed names,, with the 
same duties, rights, and privileges as were provided under the old law. 

I n  fact, the 1atter.par-t of see. 3, which amends Secs. 2241, 2242, 
(223) 2243, and 2244 of The Code, by striking out the old names of the 

asylums and substituting new ones, declares that "Those sections 
of The Code thus amended, and Chap. 2, Vol. 11, of The Code, except as 
hereinafter provided, are regnacted." There follows the above proviso 
no other provision except the one changing the name of the office of 
Superir~tendent to that of Principal and Resident Physician. And the 
latter part of see. 6 of the act provides, "that Chap. 2, Vol. 2, of The 
Code, shall in  all respects apply to the corporation hereby created, ex- 
cept as modified by see. 8 of this act"-see. 8 being i n  these words: "It 
is not the intention of the General Assembly that the trustees herein 
provided for shall be officers within the meaning of Sec. 7 of Art. XIV of 
the Constitution, and they are declared to be special trustees for the 
special purposes of this act." Thesc places have been held to be offices, 
as wc have declared in  this opinion, and the Legislature by simply de- 
claring that they shall not be offices does not change the nature of the 
thing. 

I n  the case of Clark v. Stanley, 66 N. C., 60, Chief Justice P ~ a r s o n ,  
delivering the opinion of the Court defining what a public office is, said : 
"A public office is an agency for the State, and the p r s b n  whose duty it 
is to perform this agency is a public officer. The essence of i t  is the 
duty of performing an agency, that is, of doing some act or acts or 
series of acts for the State." I t  is idle, under the decisions of this court, 
to say that such a position as these defendants hold is not an office, as 
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i t  would be to say that a horse is not a horse because one niay choosc to 
call him some other animal: 

We are of the opinion, upon a careful examination of the act, that i t  
i s  an  amendment, as i t  declares itself to be, of Chap. 2, Vol. 11, of The 
Code, and not a repeal of that chapter. I t  is true, that in the first 
section it declares that the charters of said hospitals, by whatever (224) 
name, and all acts amendatory of said charters, are hereby re- 
pealed," yet, with the exception of a change in  the names of the offices 
and of the institutions (with some insignificant details about the salaries 
of the superintendents and the appointment of the directors), the whole 
of Chap. 2, Vol. 11, of The Code, is rciinacted, or, as the act itself de- 
clares, "And the provisions of Chap. 2, Vol. 11, of The Code, applicable 
to the directors of the North Carolina Insane Asylum, not in  conflict 
with the provisions of this act, are hereby made applicable to the Board 
of Trustees of this State Hospital for the Insane and the Western Hos- 
pital for the Insane, and as modified by this act, are hereby reiinacted." 

I n  State v. Williams, 117 N. C., 753, i t  is said: "The reenactment by 
the Legislature of a law in the terms of a former law at the same time i t  
repeals the former law, is not in  contemplation of law a repeal, but is a 
reaffirmance of the former law whose provisions are thus continued 
without any intermission." The effect of the act, then, is that it has 
only a prospective operation as to the change of the name of the institu- 
tion and the names of the offices connected with it, and that the defend- 
ants (the incumbents) are entitled to hold on to their offices-the de- 
fendant Kirby, for the term for which he was elected, and the other de- 
fendants for the terms for which they were appointed and until their 
successors are duly elected and appointed and qualify. 

There is no error in  the judgment of the court below and the same is 
affirmed, except that part of the judgment as to the right of John R. 
Smith, which is set out in the complaint, and is therefore set aside, that 
matter not being before the court. 

Affirmed. 

Cited: Luslc v. Sawyer and Person v .  Southerland, post 225; Ward v .  
Elizabeth Ci ty ,  121 N. C., 3 ;  Robinson v. Goldkboro, 122 N.  C., 214; 
Mfg. Co. v. R. R., ib., 886; Day's case, 124 N.  C., 366, 372-386; Bryan  
v. Patrick,  ib., 661, 3 ;  R. R. 11. Dortch, ib., 664, 679; Wilson v .  Jordan, 
ib., 692, 4, 9, 709, 720; Cherry v .  Burns,  ib., 765; Greene v. Owen, 125 
N. C., 215, 226; McCall v. Webb, ib., 248; Abbott v. Beddingfield, ib., 
261, 263, 264, 265; Dalby 21. Hancoclc, ib., 327; Whi t e  v. Auditor, 126 
N. C., 578, 592, 593; Taylor v .  Vann ,  127 N.  C., 246; Jaclcson v. Com- 
mission, 130 N.  C., 400; S .  v. l in ight ,  169 N. C., 349. 

Overruled: Mia1 v. Ellington, 134 N.  C., 159, 168. 
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( 225 )  
LUSIc ET AZ. V. SAWYER ET a. 

Messrs. A. C. Avery and J .  C. L. Harris for pluinti fs  (appeZlants). 
Messrs. R. 0. Burton and P. I. Osborne for defendants. 

Per Guriarn: F o r  the  reasons assigned i n  Wood v. Bellamy, the judg- 
ment  of t h e  court below i s  

Affirmed. 

Overruled: Nial  v. Bllington, 134 N.  C., 159. 

I'ERSON ET AL. V. SOUTHERLAND ET AL. 

Messrs. MacRae d? Day for plainti fs  (appellants). 
Messrs. W.  C. Monroe, Ayeoclc & Daniels and I .  F. Dortch for &fend- 

ants. 

Per Curium: F o r  t h e  reasons assigned i n  Wood v. Bellamy, anie, 212, 
the  judgment  of the  court  below i s  

Affirmed. 

RAI>EIGII AND 14UGUSTA AIR LINE RAILROAl3 COMPANY V. 
E. B. STURGEON. 

Action to Recover Land--Bailroads-Right of Way-Aequiremenf of 
Title-Easement. 

1. Where the charter of a railroad company provides 4hat, where no contract 
is  made with the comptn~y in relation to lands through which its road 
mag pass, i t  shall be presumed that  the land on which the road may be 
constructed, together with 100 feet on each side of the centre of the 
track, has been grantcd to the company by the owner, unless he shall, 
within two years from the completion of such portion of thc road, apply 
for a n  ass~ssment  of damages, and in the trial of a n  action by the 
company against a n  occupant of a part of the right of way it appeared 
that  the caompauy had made no contract concerning the land and no 
application had been made by the owner for assessment of damages: 
Hcld,  thilt the cPompanx acquired only ari easement in  the land taken 
and is entitled to possession of the whole d g h t  of way only when it shall 
agpear that  i t  is necessary for its purpose in the conduct of its business, 
~ 1 ~ 1 ,  where the conlplaint in sllch action fails to  allege that  such necessity 
exists, the action should bc dismissed. 
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2. Generally, the right which railroad companies acquire in lands condemned 
or purchased for their right of way amounts to an easement only and not 
to the purchase of the estate of the owner therein. 

3. While land included in the right of way of a railroad company, not neces- 
sary for the purposes of the company, may be cultivated by the servient 
owner, the crop must not be of such inflammable or combustible nature, 
when matured or maturing, as to endanger the safety of the company's 
passengers or cause injury to adjoining lands in case of ignition of such 
crops by sparks from the company's engines, for, in such case, the com- 
pany would have the right to enter and remove such crops. 

ACTION, to recover part of plaintiff's right of way i n  the town (226) 
of Apex, which was claimed by defendant, tried before Boykin, J., 
and a jury, at  October Term, 1896, of WAKE. 

The ordinary issues in  ejectment (except as to damages) were submit- 
ted and found in favor of the plaintiff, and from the judgment thereon 
defendant appealed. 

Messrs. L. R. Watts,  J .  B .  Entchelor, and XacRne & Day for plaintiff. 
Messrs. Armistead Jones and H.  E. Norris for defendant (appellant). 

MONTC~OMERY, J. The plaintiff company did not acquire its right of 
way by either condemnation or purchase. I t s  claim to the title and abso- 
lute and actual possession of the whole of the one hundred feet on both 
sides of its track is founded upon what it contends is the legal effect of 
one of the prorisions of its charter, Sec. 9, Chap. 26, Laws 1863, which 
is in  the following words : "That in,the absence of any contract or 
contracts with said company in relation to land through which (227) 
the said road may pass, i t  shall be presumed that the land on 
which the said road may be constructed, together with one hundred feet 
on each side of the centre of the track, has been granted to the company 
by the owner, and the said company shall have good title and right 
thereto, and shall hold and enjoy the same as long as the same may be 
used for.the purposes of the company, unless said owner, at  the time of 
finishing the part of the road on his land, shall apply for the assessnient 
of the value of the land within two years next after the finishing of such 
portion of the road; and said owner, for the want of such application 
within said two years, shall be barred from said recovery." The contention 
of the plaintiff is that, as the company had no contract concerning the land 
embraced in  the right of way with the defendant, or those under whom 
he claims, and as no application for the assessment of the value of the 
land was made within two years next after the finishing of such portion 
of the road, the words of the statute (the company's charter) vest the 
estate of the owner in  the company as effectually for all intents and pur- 
poses as if a grant for the land had, in fact, been issued. I n  support of 
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its contention, the plaintiff relies on the decision in  R. R. v. .iicCas7cill, 
94 N.  C., 746. I n  that case.it does seem to be decided that under a pro- 
vision of a charter, substantially like the one before us, the facts being 
about the same as in this case, that the title to the land ~ a s s e d  to the 
company and that it was entitled to recover the possession whether 
necessary for the company's purposes or not. Yet, there seemed to be 
a doubt as to the correctness of the position in  the mind of the Court. 
I n  that case the Court said, "A use of part of i t  (right of 

way) by another, when no present inconvenience results to the 
(228) company, is not a surrender of rights of property, and, indeed, to 

expel an occupant under such circumstances would be a needless 
and uncalled for injury. This may suspend, but does not abridge the 
right of the company to demand restoration when the interests of the 
road may require i ts  use." The effect of that decision was weakened by 
the opinion of the Court i11 Wardl v. R. R., 109 N. C., 358, where i t  is 
said, "We take notice of the fact that whatever may be the privilege of 
railroad companies to exercise dominion over their whole right of way, 
the universal custom has been to allow the abutting owner, whose land 
has been taken for the use of the public, to cultivate up to the side ditches 
that are kept open for the purpose of proper drainage by the company." 
I n  the same opinion i t  is declared to be the duty of railroad companies, 
in  the construction of their roads, to cut down large trees that might, 
from age or storms, fall upon their track, yet i t  intimates that a company 
would not be required to take actual possession of any part of its right 
of way not needed for the company's purposes, to remove from its crops 
high grass or bushes that might grow or spring up immediately outside 
of the ditches and grow high enough to conceal an animal from the view 
of the engineer who is approaching with a train. 

I n  Blue v. R. R., 117 N. C., 644, i t  was distinctly announced that the 
right which railroad companies acquire in lands condemned for their 
rights of way amounts to an easement, and not to the purchase of the 
estate of the owner. In  that case the Court said, '(The right of way of 
railroad companies is by judgment of condemnation made subject to 
occupation where, and only where, the corporation finds i t  necessary to 
take actual possession in  furtherance of the ends for which the company 

was created. The damages are not assessed upon the idea of ,a 
(229) proposed actual dominion, occupation and perception of the 

profits of the whole right of way by the corporation, but the calcu- 
lation is based upon the principle that possession and exclusive control 
will be asserted bnly over so much of the condemned territory as-may be 
necessary for corporate purposes, such as additional track, ditches and 
houses to be used for stations and section hands. Unless the land is 
needed for some such use, the occupation and cultivation by the owner 
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of the servient tenement will be disturbed only when i t  becomes neces- 
sary for the company to enter, in  order to remove something which en- 
dangers the safety of its passengers, or which might, if undisturbed, sub- 
ject the owner to liability for injury to adjacent lands or property." 

I f  McCaslciZl's case has not been overruled by the subsequent decisions 
of this Court above referred to, we arc at  lcast in  a position io discuss 
without much embarrassment the question whether or not thc right ac- 
quired by railroad companies in  their rights of way under such charters 
as the one before us, is an casement or a conclusive presumption of con- 
vcyancc of the estate of the owner. Under the statute (charter) where 
there is no contract between the parties, and after two years from the 
completion of the road over the owner's land, there is a presumption that 
the land taken for the right of way "has been granted to the company by 
thc owner, and the company shall have good titlc and right thereto and 
shall hold and enjoy the same as long as the same may be used for the 
purposes of the company. " * *" What rcasonable meaning can be 
attached to the words "for the purposes of the company," except that 
the land should be used for such purposes as are conducive and necessary 
t a  the conducting of thc business of the company, that is, of safely and 
rapidly transporting and conveying passengers and freight over 
its railroad? That is the whole business of the company. They (230) 
need land for no other purpose than to properly construct their 
road beds and drain them, build side-tracks, when necessary, and houses 
for their employees, warehouses and station houses, with convenient 
egress and ingress, and, perhaps, for a few other purposes that may have 
escaped our attention. I f  the company should need the whole of the 
right of way for these purposes, i t  has the right to use the whole. This 
is  what was in  contemplation whcn the railroad charters were granted, 
when the right of way was laid out and when the road was constructcd. 
Such lands have been condemned on the ground that they were for the use 
of the public, and thcy cannot be used for ally other purposes than those 
conternplatcd when they were condemned. I t  must be understood, how- 
ever, that if lands belonging to the right of way not necessary for the 
purposes of railroad companies should be cultivated by the servient 
owners, the crops must not be of such inflammable or combustible na- 
ture, when matured or maturing, as would endanger the safety of the 
company's passengers, or might likely cause injury to adjoining lands in  
case of their ignition by sparks and fire from tho company's engines. I n  
such case the companies would have a clear right to enter and remove 
such crops from their right of way. 

Our opinion, therefore, is that in  the case before us the plaintiff has 
only an easernont in  the land in dispute. The company would be en- 
titled to the possession of the whole of the right of way if i t  appcared 
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that such possession was necessary for its purposes in the conduct of its 
business. But such did not appear to be the case on the trial. The com- 
plaint did not allege that the land occupied by the defendant was neces- 
sary for the purposes of the company, and the motion of defci~dant's 

counsel to dismiss the action for that reason must be allowed. 
,(231) Action dismissed. 

FAIRCLOTH, C. J., dissents. 

Cited: WinlcZer v. R. R., 126 N. C., 373; ,Vml v. IZ. R., 128 N .  C., 
149; XAields v. A?. R., 129 N. C., 3 ;  Ilargun 11. R. R., 131 N. C., 625; 
Brinkley v. R. R., 135 N. C., 656; Barlcer v. B. R., 137 N. C., 220, 221; 
R. R. v. Olive, 142 N.  C., 265, 274, 275; Parks 11. IZ. R., 143 N .  C., 293; 
McCullock v. R. R., 146 N. C., 319; 8. c., 149 N. C., 309; Barnhard u. 
R. R., 157 N. C., 364; R. R. v. MrLean, 158 N.  C., 500; Terrence v. 
Charlotte, 163 N.  C., 565; Coit 11. Qwpnhy, 166 N.  C., 138; R. R. v. 
M f g .  Co., ib., 180; R. E.  1 3 .  Bunting, 168 N .  C., 580. 

'l'. n. WAIALER V. J. bf. SIICES, CLERK OF THE SUPER~OR. COURT O F  

GRANVILLE COUNTY. 

Contempt-Clerk of Super.ior Court-County C o m m i s s i o n e r s - ~ ~ ~ o i n t -  
ment-Jurisdiction of the Judge of tho Xuperior Court. 

Section 5 of chapter 135, Acts of 1895, authorizing the presiding or resident 
Judge of the Superior Court to appoint additional county commissioners 
on i ts  being certified to him by the clerk of the court that  the petition 
for such appointment was properly signed, did not, like section 7 of 
chapter 159, Acts of 1595, confer upon the judge any unusual power to 
proceed by a rule in  the first illstance to compel the clerk to act, mandamus 
being the proper remedy. 

On 5 December, 1896, T. D. Waller, an  elector and tax-payer of 
Granville County, made and filed the following affidavit before Graham, 
J., at OXFORD, N .  C. : 

"T. D. Waller, being duly sworn, alleges and says : That according- to 
Chap. 135, Laws 1895 (sec. 5), providing the way in which two addi- 
tional county commissioners may be appointed, he, with others, went 
before J. M. Sikes, Clerk of the Superior Court of Granville County, 
with the necessary papers drawn according to law; and that the said 
Sikes thereupon refused to accept the affidavit, whereupoil, a rule was 
issued by your Honor, and made conclusive, compelling him, the said 
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Sikes, to accept said affidavit. That then the said Sikes still refused to 
certify the papers as he was required by law to do, giving as a reason 
that he had no way of knowing that the signers are freeholders. That 
thereupon the said Waller produced to him a certified copy of the 
tax books, which showed 100 of the signers of said petition free- (232) 
holders, as is required by law. That thereupon the said Sikes 
refused to certify said papers, as was required by law, whereupon the 
said Waller and others offered to produce to him (the said Sikes) the 
original tax books, that he might exaniine said tax books, and see for 
himself that 100 of said signers were freeholders. That the said Sikes 
refused to accept evidence or inform himself of the fact that these men 
are freeholders, and still refuses to certify the papers, to the end that 
the two additiona1 commissioners may be appointed: wherefore, the 
affiant prays your Honor that a rule may issue against the said Sikes to 
show cause why he should not perform his duty in this matter. 

"T. D. WALLER. 

"Sworn to and subscribed to before me, this 5 December, 1896. 
"S. TT. ELLIS, J. P." 

Upon reading and considering the foregoing affidavit of T. D. Waller, 
his Honor, A. W. Graham, resident in  the Fifth Judicial District, made 
and issued an order or rule upon J. M. Sikes, Clerk of the Superior 
Court of Granville County, to show cause why he should not discharge 
his duty, and make said certificate. Said rule was made returnable at  
the office of the Register of Deeds, in the courthouse in Oxford, on 5 
December, 1896, at 8 o'clock P. M. (said order or rule cannot be found), 
a t  which time and place said Sikes appeared in  person and by attorney, 
and moved for time to file an answer, upon which motion said cause was 
continued until 9 P. M., a t  which time said Sikes again appeared, and 
filed the following answer : 

"To the Hon. A. W. Graham, Judge, etc.: I n  answer to the rule this 
day served upon me, I beg leave to certify to your Honor, that 
as no evidence sufficient to satisfy me has been offered to me (233) 
by the petitioners, who requested your Honor to appoint two 
honest and discreet citizens of Granville County commissioners of said 
county, in addition to the three county commissioners who were duly 
elected to said office by the people of said county, on the 3d day of No- 
vember last, that two hundred of said petitioners are electors of said 
county, and that one hundred of them are freeholders, I therefore re- 
spectfully certify to your Honor that two hundred electors of said county 
did not sign said petition, nor are one hundred of them who did sign 
said petition freeholders. This 5 December, 1896. J. M. Sikes, Clerk 
Superior Court of Granville County." 
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Which said answer of J. M. Sikes to said rule was adjudged insuffi- 
cient; and i t  was thereupon ordered by the Court that the registration 
books for said county, together with the tax books of said county, 
be brought into court; whereupon the said tax books were produced, 
and all the registration books, except those for the two precincts of 
Bell Town and Geneva, the said Clerk of said court, the lawful cus- 
todian of said books, alleging that the registrars for said two pre- 
cincts had failed to return said books; and S. V. Ellis, deputy regis- 
ter of deeds, Thomas D. Waller, and others being sworn, the Court 
proceeded, in  the presence of said Clerk to compare the said petition 
with said registration books, when i t  was ascertained that all of the 
petitioners, except those who reside in  the said'precincts of Bell Town 
and Geneva, are electors in  said county; and it appearing from said 
tax books and from oral testimony, in the presence of the Court and 
of said J. M. Sikes, Clerk as aforesaid, that one hundred and eleven 
of said petitioners are freeholders i n  said county, i t  was thereupon 
ordered that said Waller and the petitioners be allowed to amend the 

petition by the addition of the names of other electors of said 
(234) county to supply the places of those who reside in the precincts 

of Bell Town and Geneva, the registration books of which were 
alleged by said Sikes not to be i n  his ofice, and said cause was 
continued until 8:30 A. M., 7 December, 1896, at  which time and 
place, all the parties being present, the hearing of the matter was con- 
tinued; and it was shown that more electors had signed said petition than 
those stated in  said petition from Bell Town and Geneva precincts, and, 
upon the tax books of said county being produced, i t  was shown that 
these additional names, together with those first signing the petition, 
made more than two hundred electors, one hundred of whom were free- 
holders who signed said petition; whereupon the Court found as a fact 
that more than two hundred (200) electors of said county of Granville, 
of whom more than one hundred (100) were freeholders in said county, 
had signed said petition; whereupon the Court made the following order, 
directing the  Clerk to certify forthwith: 

"State of North Carolina-Granville County. Superior Court, 7 
December, 1896. T. D. Waller v. J. 31. Sikes. 

"Order. I n  the above-entitled proceeding, T. D. Waller having filed 
with the Court on 5 December, 1896, an affidavit setting forth that he 
and four other electors of the county of Granville, had filed with J. M. 
Sikes, Clerk of the Superior Court of said county, an affidavit to the 
effect that they verily believed tha$ the business of Granville County 
would be improperly managed if left entirely in the hands of the three 
commissioners of said county elected at  the general election held on 3 
November, 1896; and that thereupon more than two hundred electors of 
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said county (one hundred or more of whom are freeholders) have peti- 
tioned the Court to appoint two additional commissioners for said 
county, as provided by Chap. 135, Laws 1895; and that said J. M. 
Sikes, Clerk as aforesaid, failed and refused to certify that one (235) 
hundred of said petitioners are freeholders, as required to do so by 
said statute; and the rule having been served upon said Sikes to show 
cause why he should not discharge his duty and make said certificate-- 
said rule was made returnable at  the office of the Register of Deeds, in 
the courthouse in Oxford, on 5 December, 1896, at  8 o'clock P. M., at  
which time and place said Sikes appeared in  person and by attorney, 
and moved for time to file an answer. Said cause was then continued 
until 9 P. M., at  which time said Sikes again appeared, and filed an 
answer, which was adjudged to be iqsufficient; and i t  was thereupon 
ordered that the registration books for said county, together with the 
tax books of said county, be brought into court, whereupon the tax books 
were produced, and all the registration books, except those from the pre- 
cincts of Bell Town and Geneva, the Clerk of said court, the lawful cus- 
todian of said books, alleging that the registers for said precincts had 
failed to return said books; and, S. V. Ellis, deputy register of deeds, 
Thomas D. Waller, and others, being sworn, the Court proceeded to com- 
pare the said petition with said registration books, when i t  was ascer- 
tained that all of the petitioners (except those who reside in  the pre- 
cincts of Bell Town and Geneva) are electors in said county; and, i t  
appearing from said tax books and from oral testimony that one hun- 
dred and eleven of said petitioners are freeholders in said county, i t  is 
therefore ordered that said Waller and the petitioners be allowed to 
amend the petition by the addition of the names of other electors of said 
county to supply the places of those who reside in  the precincts of Bell 
Town and Geneva, the books of which precincts are alleged by said 
Sikes not to be in his office, and said cause was continued until half past 
8 o'clock A. M., 7 December, 1896, at  which time and place, all 
plarties being present, the hearing of the matter was continued, (236) 
and i t  was shown that more electors had signed said petition than 
those stated in  said petition from Bell Town and Geneva precincts. The 
Court doth find as a fact that inore than two hundred electors of said 
county, of whom more than one hundred are freeholders in said county, 
have signed said petition. I t  is therefore ordered that said James 
M. Sikes, Clerk of the Superior Court of Granville County, do forthwith 
certify to said one hundred persons being freeholders, and return said 
petition and all the papers in  the cause to said court at once, This 7 
December, 1896. ('A. W. GRAHAM, 

"Judge of Superior Court, 
"Residht in  the Fifth Judicial District." 
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The defendant refused to obey said order and, upon being adjudged by 
the Court in  contempt, appealed. 

Nessrs. Winston, Fuller & Biggs for p1ai.nti.f. 
Messrs. Edwards & Boyster and J .  B.  Batchelor for defendant (ap- 

pellant). 

MONTCOMERY, J. His Honor undoubtedly proceeded under the view 
that he had, under the provisions of Sec. 5, Chap. 135, Laws 1895, such 
a general supervisory power over the Clerks as was conferred upon the 
Judges of the Supreme and Superior Courts in Sec. 7, Chap. 159, Laws 
1895. This was a mistaken idea of his power. Sec. 7 of the Election 
Law of 1895 not only gave to the Judges a general supervisory control 
over the clerks, but it prescribed all the machinery necessary for com- 

pelling them to perform their duties. A rule might issue, in the 
(237) first instance, upon the Judge's own motion or upon the affidavit 

of an elector, to be follqwed by other rules from time to time as 
the occasion might require. Sec. 5, Chap. 135, Laws 1895, authorized 
the Judge presiding in the district, or the resident Judge, to appoint two 
additional county commissioners upon its being certified to him by the 
Clerk of the Court that the petition mas properly signed, but i t  did not 
confer upon the Judge any unusual power, any power to proceed by a 
rule in the first instance to compel the Clerk to act. The present pro- 
ceeding should have been commenced by mandamus, and the Clerk's con- 
duct (which i t  seems was arbitrary and contumacions) inquired into 
the regular way. I t  was conlmenced upon affidavit and rule, and ought 
to have been dismissed upon the motion of the defendant. We do not 
pass upon the power of the Judge where the Clerk refuses to act in  cases 
like the one before us, to find the f a d s  and to appoint the commissioners 
when the petition is properly signed. The matter of contempt is the 
only matter before us, and we are of the opinion that there was error in 
the judgment and that the same ought to be 

Reversed. 

Cited: Lyon v. Comrs., post, 241, 252. 
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W. T. LYON AND G. R. KOYSTEH v. THE ROARD 011' COMMISSIONERS 
OF GRANVILLE COUNTY. 

Legal " i t l e  to Ofice..' 

Where a plaintiff sues for an office occ.lxpied by another, his remedy is an 
action in the nature of' quo  umrranto. If he sues to bc restorcd to an 
unoccupied office, his remedy is an action for a mal~damus, and he must 
show that he has a prcsent clear legal right to the thing claimed, and 
that it is the duty of the defe~idarit to render it to him. (CLARK and 
~ I O N T G ~ M ~ C R Y ,  JJ., c~isscntillg.) 

(Syllabus by FAIILCI~OTR, C. J . )  

MANDA~IUS, tried before Allen, J., at January Term, 1897, of (238) 
~GIL~NVILLF, on an agreed statement of facts which are summarized 
in  the opinion of the Court. His  Honor adjudged as follows: "That t h e  
plaintiffs, W. T. Lyon and G. B. Royster, are entitled to be forthwith 
reinstated and restored to their said office as Commissioners, and the 
said defendants are ordered and directed forthwith, upon the service of 
a copy of this decree upon them by the sheriff of Granville County, which 
copy shall be made and prepared by the Clerk of this court, to reinstate, 
reinduct, and restore said W. T. Lyon and G. B. Royster to their said 
.offices, and likewise permit said to be and act in  all respecXts as 
Commissioners of said courrty, and as such to participate in the meet- 
ings of said board during the time specified in the order of J u d g e  Gra- 
ham, appointing to said office heretofore referred to. And i t  is ordered, 
considered and adjudged that plaintiffs recover of the defendants the 
costs of this action i n  this behalf incurred, to bc taxed by. the Clerk, artd 
that a peremptory writ of mandamus issue commanding that, forthwith 
and without excuse or delay, the defendants above named comply with the 
terms of this judgment and decree, and meanwhile and until said judg- 
ment and decree is fully complied with, these defendants, and each of 
tlrcrn, are en joined and restrained as heretofore." From this judgment 
defendants appealed. 

The cause had previously been heard before Graham, J., at chambers, 
i n  Oxford, on 28 December, 1896, on application for mandamus and in- 
junction, and the answer of the defendants having raised certain issues, 
they were transferred to the January Term for trial, but in the mean- 
while defendants were restrained from paying out any money or incur- 
ring any debts or accepting official bonds except upon the concurrence of 
as many as four of the board. From so much of such order as so re- 
strained the defendants they appealed, and from the order trans- 
ferring the cause to the Superior Court in  term the plaintiffs ap- (239) 
pealed. 
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Messrs. Winston, Puller & Biggs for plainti f .  
Messrs. E d w a d s  Le- Bo?yster and Mr. J .  B. Batchelor for defendants. 

FAIRCLOTH, C. J. The plaintiffs instituted this action alleging that 
they were duly and lega2ly appointed Commissioners of Granville County 
by the resident Judge of the Fifth Judicial District, by virtue of the 
power vested in  him by Laws 1895, chap. 135, praying for a mandamus 
compelling the defendants to restore them to their said office and to pcr- 
mit them to participate in all respects in  the deliberations of the Board 
of Commissioners for the county. The defendants deny the plaintiff's 
right to be inducted into office on the ground that the Judge had no 
authority to make the appointment, and that the same was void in law. 
See. 5 of the said Act is in these words : 

"That whenever as many as five electors of the county make affidavit 
before the Clerk of the Superior Court, a t  any time after the election 
of the County Commissioners, that they verily believe that the business 
of the county, if left entirely in the hands of the thrce Commissioners 
elected by the people, will be improperly managed, that then upon the 
petition of two hundred electors of said county, one-half of whom shall 
be freeholders and so certified by the Clerk of the Superior Court, made 
to the Judge of the district, or Judge presiding therein, i t  shall be the 
duty of the said Judge to appoint two honest and discreet citizens of 
said county, who shall be of a political party different from that of a 

majority of the Board of Commissioners, who shall, from their 
(240) appointment and qualification, by taking the oath required for 

County Comn~issioners, be members of said Board of Commis- 
sioners in  every respect," etc. 

Facts: From the confused proceedings, i t  appears that fivc electors 
appeared before the Clerk and offered to file a written affidavit, as re- 
quired by the said Act, with a list of petitioners. The Clerk declined to 
receive the papers, as not being in proper form. The affiants made an  
affidavit before the Judge a t  chambers, certifying to the Clerk's refusal. 
Notice was issued by the Judge to the Clerk to show cause why he did 
not accept the oath and affidavit offered. The Clerk certified that two 
hundred electors had not signed the petition, and that among those who 
had signed there wcre not one hundred freeholders. The Judge allowed 
the petitioners to amend the petition with other narnes to supply those 
from two townships from which the books were not in the office. The 
Judge then ordered the tax books and registration books to be brought 
into Court, and upon examination of the books and from oral testimony, 
"the Court doth find as a fact that more than two hundred electors of 
said county, of whom more than one hundred are freeholders in said 
county, have signed said petition." The Judge then ordered the Clerk to 
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"forthwith" certify to said one hundred persons being freeholders and 
return said petition and all other papers in  the case to said Court "at 
once.'' The Clerk refused to so certify. The Judge then appointed the 
plaintiffs Commissioners of Granville County "with all the powers and 
duties of a Commissioner of said county." 

The plaintiffs and defendants met together, organized and transacted 
some business for an hour or two, when defendants, being of opinion that 
the appointment of the plaintiffs was invalid and void, declined to recog- 
nize them as members of tlie board, and to allow them to partici- 
pate in their meetings, and this action is brought to reinstate the (241) 
plaintiffs and have their right declared by the Court. 

The written statement, from which the above facts are extracted, was 
offered in  evidence on the trial, but excluded by his Honor, and the de- 
fendants excepted and appealed. 

The identical facts, more in  detail, will be found in  the case of Waller 
v. Silces, ante, 231. These facts were offered for the purpose of showing 
that the District Judge had no jurisdiction of the matter, when he ap- 
pointed the plaintiffs as above recited and that his action was void. No 
summons had issued and there was no action pending in which said ap- 
pointment was made. 

We will not indulge in many remarks on quo warranto and mandamus, 
as we think that an action for mandamzu is the proper proceeding in this 
case. I n  England'it was a prerogative writ, when no other remedy could 
be had, and had many refinements, issuing only at the pleasure of the 
Court. By statute 9 Anne, chap. 20, the remedy was made one of right, 
and the general rules of pleading and practice were made applicable to 
rnandamius as in other personal actions. At common law the return to a 
writ of mandamus could not be traversed, and if the matters set forth 
were sufficient in law, the defendant had judgment to go without day. 
I f  the return was false, the remedy of the person aggrieved thereby was 
an aotion on the case for making a false return; and if the plaintiff 
proved the matters of fact false he recovered damages and costs. By 9 
Anne, chap. 20, in  certain cases all or any of the material facts set forth 
in the return may be traversed. Our statute, 1836, Chap. 97, Sec. 5, The 
Code, sec. 623, extends this provision to all cases, and upon a traverse of 
any of the material facts "the summons, pleadings and practice shall be 
the same as is prescribed for civil actions," and if an issue of fact is 
raised by the pleadings, i t  must be decided by a jury. The Code, 
sec. 623; Tucker v. Justices, 46 N. C., 459. (242) 

This prerogative writ has never obtained in our State. Scire , 
facias and quo warvanto are abolished, and civil action substituted (The 
Code, sec. 603), and mandamus is regulated as an action by The Code, 
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see. 622. Remedies are now by action and special proceedings (The 
Code, see. 125), and civil actions shall be commenced by issuing a sum- 
mons. The Code, see. 199. 

When a plaintiff sues for an office occupied by another, quo warranto 
is the proper remedy, as in Cloud v. Wilson, 72 N. C., 155, but when the 
office is vacant by reason of a motion, the remedy is mandamus, as in  
Doyle v. Raleigh, 89 N.  C., 133, and this distinction recoriciles the decis- 
ions. 

The plaintiffs' complaint alleges that they were "duly and legally ap- 
pointed Conimissioners" by the resident Judge, and this is denied by the 
answer. The burden of proof was on the plaintiffs, which they failed to 
make, and now rely upon their prima facie title by reason of their ap- 
pointment by the Judge of the district, and the fact that they had once 
been in the office and afterwards cxcluded. The defendants offered proof 
of the invalidity of the plaintiffs' title, because the Judge who allpointed 
had no jurisdiction of the matter, i. P. ,  i t  was c o m m  non  judice. I t  is true 
that the acts of de f ado  officers are conclusive on third parties, but we 
fail to see how such de facto acts tend in any degree to show jurisdiction 
in  the appointing power or the legality of the plaintiffs' title. When 
the Clerk refused to certify, we think the reiriedy of any one of the 
petitioners or affiants was an action for a wandamus to show cause, etc., 
but the Judge assumed jurisdiction, heard evidence, found facts, when 

there was no one to contest such findings, and appointed the plain- 
(243) tiffs Commissioners of the county. I n  order to confer jurisdic- 

tion, under Sec. 5 of the said Act, i t  was necessary: 
1. That the affidavit be filed with the Clerk with two hundred peti- 

tioners, one-half freeholders. 
2. That the Clerk shall have certified these facts to the Judge in  the 

district. 
The power of the Judge then was to appoint, and nothing more. His 

Honor finds as a fact that the plaintiffs failed to take an oath to sup- 
port the Constitution of the State and United States as required by 
law. We then have the question, Can the Court order that the plaintiffs 
be inducted or restored to the office of Commissioner without showing a 
legal right to i t ?  Mandamus by the statute of Anne, chap. 20 is an 
effectual remedy; First, for refusal of admission where a person is en- 
titled to an office, and Secondly, for a wrongful removal where a person 
is legally possessed. 3 B1. Coin. 264. "The prosecutor (plaintiffs') must 
bc clothed with a clear Zepl  and equitable right to something which is 
proper by the subject of the writ, as a legal right by virtue of an Act of 
Parliament." Tapping on Mandamus, pp. 10, 12, 28, 321. "Mandamus 
is a proceeding to compel a defendant to perform a duty which is owing 
to the plaintiff, and can be maintained only on the ground that the 
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relator has a p r ~ s h t  clear legal right to the thing claimed, and that i t  is 
the duty of the defendants to render i t  to him." B T O U ~  v. Turner, 70 
N. C., 93. High, in his Extraordinary Legal Remedies, after discussing in  
detail quo wamanfo, a motion, induction, de facto, restoration and man- 
damus, concludcs under the latter head, see. 70: "It is to be borne in 
mind that the rule as above stated is applied only in  faror of those who 
are clearly entitled de jure to the ofice from which they have been re- 
moved. Arid when the writ is sought to compel the restoration of 
one claiming the right to the office, it is not sufficient for him to (244) 
show that he is the officiccr de facto, but i t  is also incuinbent upon 
him to show a clear legal right, and, failihg in  this, he is not entitled to 
the pcremptory writ." 1 Chit. Gen. Pr., 791; Worthy v. fiurrett, 63 
N.  C., 199. The same doctrine is asserted by the same author in the 
same book at secs. 9, 10, 53. The same principle is declared in Justices 
v. IIarcour/.t, 4 B. Monroe, 501, and in Cladc o. Trenton, 49 N.  J. L. 
Rep., and others. I n  the latter i t  is held that "the claim of mandamus 
will not issue to seat a persoil i n  an office, even on proof of a prima facie 
title thereto, if i t  appears that his title is such that if seated he must be 
ousted from his seat upon a contest." I n  iState v. Justices, 24 N.  C., 
430, Gaston J., says: "Now, we hold i t  to be elementary doctrine, in 
support of which it is needless to refer to any of the numerous adjudged 
cases that acknowledge and sustain it, that a writ of mandamus will not 
be granted to a relator for his relief, except where he has a specific legal 
right and has no other specific remedy to enforce it." Affirmed in 
Tucker 21. Justices. 46 N. C.. 451. 

The pririciple of these authorities seems reasonable. It is ill harmony 
with that which governs in all other personal actions. I t  seems extra- 
ordinary that a Court should feel warranted in commanding the defend- 
ants to restore a person to office from which they have renioved him for 
what appeared t d  them to be a sufficient cause, when the very next day 
they might exercise the same right on precisely the same grounds. Why 
restore and drive the parties to the cost and delay of another action to 
determine the identical issue raised by the pleadings in  this action? Sup- 
pose the office was now occupied by an intruder, or otherwise, making 
quo w a r r ~ ~ n t o  the propcr action; in that event it is conceded that 
the relator w o ~ ~ l d  be held to strict proof of a clear titlc. Does (245) 

\ ,  

that circumstance change the quantum of proof because the action 
is called by a different name, when the object and facts are identically 
the same in each? If  so, i t  must be an exception to the rule in all other 
personal actions. 

Under our system, at  this day, i t  appears to us that the better practice 
is to try the issue raised by the pleadings in the present action and save 
the delay, trouble and expense of another action. 

Reversed. 16; 
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MONTGOMERY, J., dissenting. This was an application for mandamus, 
commenced by summons and complaint to compel the defendants to re- 
store the plaintiffs to the office of Commissioners of the county of Gran- 
ville, from which office they had been ejected and removed by the defend- 
ants, who were also Commissioners of the county, elected at  the general 
election of November, 1896. The plaintiffs had been received as com- 
missioners by the defendants, and they had conjointly acted in the organ- 
ization of the board, and in the transaction of other public business. At 
the time of their expulsion by the defendants, the plaintiffs were the 
appointees of his Honor A. W .  Graham, a Judge of the Superior Court, 
who i n  the appointment acted by virtue of the power contained in Sec. 
5, Chap. 135, Laws 1895. The old writ of mandamus was not abolished 
by the provisions of The Code of Civil Procedure, as was that of quo 
warranto. The Act of 1871-2, chap. 75, only requires that applications 
for mandamus should be commenced by summons and verified complaint. 
I t  is, however, no longer regarded as an extraordinary remedy and as one 

of high prerogative, but has become to be a writ of right to be 
(246) issued as ordinary process in any case to which i t  is applicable. 

Baymore v. Commissioners, 85 N. C., 268. So that whatever 
rights were formerly to be had under mandamus proceedings are still 
administered by the courts. I t  canncjt be doubted that if the defendants 
really had misgivings' concerning the legality of the appointment of the 
plaintiffs by Judge Graham, their remedy was by a proceeding in the 
nature of quo warranto, under subsection 1 of Sec. 607 of The Code. By 
that manner of procedure the lawfulness of the plaintiffs' appointment 
would have been tested in the courts in  a regular and orderly manner; 
and, also, during the pendency of the action the acts of the board would 
have been good and valid, as the appointees, even if their title to the 
office should have been found to be bad, would have at  least been com- 
missioners de facto. The conduct of the defendants in expelling the 
plaintiffs being wrongful, the plaintiffs must have some legal Eedress, for 
where there is a wrong there must be a remedy. And i t  is apparent that 
the nature of the proceeding, which the plaintiffs should resort to to 
secure their rights, is either manhmus or an  action in  the nature of quo 
warranto. Quo warranto cannot be the proper remedy, for that proceed- 
ing is applicable where there is a contest between two claimants to an 
office, and the title is to be tried, or where the title is to be tried by the . 
Attorney-General for the State, or some private person against a usurper, 
under Sec. 607 of The Code, subsec. 1 ; and the pleadings here show that 
no successors have been elected or appointed to fill the vacancies caused 
by the plaintiffs' expulsion. There is no other claimant to the office 
with whom they could test the title to the office. 



1 N. C.] FEBRUARY TERM, 1897. 

I t  seems, then, that rnandanzus was the proper action for the plaintiffs 
to have instituted upon the facts set out in  their complaint. Indeed, it 
was admitted by defendant's counsel in the argument here that 
the plaintiffs could not have brought an action in the nature of (247) 
quo warranto, and that the only remedy they had was in manda- ' mus proceedings, and that the action, so far as the form of it is con- 
cerned, is properly brought. But the counsel insisted that, before a judg- 
ment for the restoration of the plaintiffs could be had, the plaintiffs had 
to show that their title to the office was a clear and full legal title, as 
upon an issue submitted to try that question. The plaintiffs insist that 
the title to the office is not to be tried, that they only seek to be restored 
to the position which they occupied before they were ejected by the 
wrongful act of the defendants, and that all they are required to show is 
a prima facie right to the office, which appears from the appoin'tment of 
Judge Graham. This is the point in the case. The defendants, of course, 
aver in their answer that the appointment of Judge Graham is invalid 
on account of certain alleged irregularities. 

I n  support of defendants7 position, we have been referred to the decis- 
ions of this court in  Worthy v. Bawett, 63 N. C., 199 ; Doyle v. Raleigh, 
89 N. C., 133; and Ellisom v. Raleigh, ib., 125. 

The controlling fact in Worthy v. Barrett, was not like any fact in  the . 
case before us. There, the petitioner was a Sheriff elect, whose bond 
was refused, and who was denied induction into his office by the defend- 
ants, who were Commissioners of the county, on the ground that he was 
personally disqualified by constitutional inhibition from holding any 
office in  North Carolina. The Court held that the matter being per- 
fectly clear that the plaintiff could not hold the office, they would not do 
the vain thing of compelling the Commissioners to put a man into an office 
who ought not to serve. The ground of this ruling was that i t  appeared 
clearly from the admissions in the pleadings that the plaintiff was 
personally disqualified to hold the office; that he ought not to be (248) 
allowed to fill i t  because of disabilities imposed upon him by law. 

- But i t  does not follow that the Court would have so summarily disposed 
of that branch of the case if it had appeared that the plaintiff was not 
personally disqualified, and had been awarded the proper certificate of 
election. I t  is improbable that, if such had been the fact, the Court 
would have ordered a trial upon the issue whether or not the plaintiff 
had been duly elected. His certificate of election, doubtless, would have 
been regarded as a prima facie right and title to the office, and the de- 
fendants ordered to induct him. .Without further comment on that case, 
we simply say that the facts there were very different from the facts 
here. I n  this case, the plaintiffs have been installed into their offices, 
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have acted conjointly with the defendants, and, by the admission of the 
defendants, in their answer, the plaintiffs were personally qualified to 
fill the offices to which they were appointed. 

The facts in Doyle's case, supra, were that he was elected an alderman 
of the City of Raleigh, was inducted into the office, acted with the other 
aldermen and was ejected from the board on the ground that he was, 
under the Constitution, incompetent to hold the office. No successor was 
appointed by the board to fill the vacancy caused by his expulsion. The 
Court held that he sought his appropriate remedy to be restored to his 
office in  mandamus proceedings. I n  the case before us the plaintiffs had 
been appointed under the authority of law, had been inducted, had acted 
with the defendants as a board of commissioners, and were expelled from 
the councils of the board, and no successors have been appointed. I f  
rnandawius was a proper proceeding in Doyle's case, certainly i t  is the 

proper remedy for the plaintiffs in this action. The Court did 
(249) not decide in Doyle's case that the plaintiff had to prove a clear 

and full legal title to the office of alderman before he could be 
restored; i t  did not decide that the title to the office had to be tried be- 
fore restoration could be ordered. The Court did not even discuss that 
question. It simply held that rrmndamus was the proper remedy because 
the plaintiff had been elected, had been inducted into his office, had been 
rejected, and that the vacancy still existed at the time of the trial; that 
the place which the plaintiff held was not an office, and that he ought to 
be restored, "even if the aldermen had jurisdiction in the premises and 
had proceeded in a regular way to pass upon the question of compe- 
tency." 

I n  Ellison's case, supra, the plaintiff was a member of the Board of 
Aldermen of the City of Raleigh, duly elected, and had attended three 
meetings with his associates. He was ejected, and his successor was ap- 
pointed and qualified. i i andhmus  was resorted to by the plaintiff, and 
this Court held merely that the action of the Board of Aldermen was 
wrongful, but that the plaintiff could not be restored in mandamus pro- 
ceedings for the reason that his successor had been appointed under color. 
of competent authority, and was a de facto officer, and that the title to the 
office was therefore in controversy between him and his successor. The 
matter was narrowed down to a contest between the plaintiff and his 
successor for the office of Alderman, and the title had to be tried by 
quo warranto. Nothing else was decided in  that case. 

These decisions of our Court are in  harmony with some of the best 
text writers on mandamus and quo warmr~to.  I n  High on Extraordi- 
nary Remedies, it is said that "in cases where relief has been sought 
to determine disputed questions of title to and possession of public 
offices, the courts have almost uniformly refused to lend their aid by 
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mandamus, since the remedy by information in  the nature of a (250) 
quo w a r ~ a n t o  is justly regarded as the most appropriate and 
efficacious remedy for testing the title to the office." And the same 
author, in  the same work, at see. 67, writes: "And mandamus is recog- 
nized as a peculiarly appropriate remedy to correct an  improper amotion 
from a public office and to restore to the full enjoyment of his franchise 
a person who has been improperly deprived thereof." I n  Dillon's work 
on Municipal Corporations, vol. 2, at  see. 892, i t  is stated in  substance 
that generally in this country, by adoption from the Eliglish law, whcre 
one is in the actual possession of an office under a claim by election or 
commission, and is performing thc duties of the office, mandamus is not 
the proper proceeding in which to try the validity of such election or 
comrr~issiou to admit another, bult that quo uiarmnto is the ~ m e d y .  I n  
the same section the author writes: "The certificate of election of an 
officer, or his commission coming from the proper source, is prima facie 
evidence in  favor of the holder, and in  every proceeding except a direct 
one to try the title of such holder i t  is conclusive; but in quo warranto 
the Court will go behind the certificate or commission, and inquire into 
the validity of the election or appointment and decide the legal rights 
of the parties upon full investigation of the facts." 

Decisions can be found on both sides of the question, in the courts of 
the different States, as to whether the plaintiff in  mandamus should be 
compelled to show more than a p&ma facie case. But I am of the opin- 
ion that in cases where m a n ~ r n w s  is the proper remedy, as i t  is in the 
case before us, the title to the ofice c a n ~ o t  be tried, and that when the 
claimant shows an appointment or certificate of clection from the proper 
source the same is prima facie evidence in favor of the holder, and 
entitles him to be restored to the office from which he was unlaw- (251) 
fully removed. The counsel of the defendants, in thcir very ex- 
cellei~t brief, asked this question: "Is i t  possible that, wheh one, asking 
to be put in an office, shows his appointment aud i t  is apparent on the 
face of i t  that i t  is irregular, illegal and void, and founded on a proceed- 
ing which is patently illegal and without any warrant of law, the court 
must refuse all inquiry into the right and put such party into oflice, 
although i t  is apparent that they must put him out the next day?" The 
answer to the question is that i t  does i ~ o t  state the point for decision. 
The question is, Have the plaintiffs shown a prima facie right to the 
office which they claim, and were they unlawfully ejected therefrom by 
the defendants? These questions we have answered in the affirmative. 
The law will not permit a majority of the commissioners of a county to 
arbitrarily pass upon the rights of one or more of their members to 
the office which they claim, and renrove them without a hearing and 
without trial. Indeed, they had no jurisdiction over the matter upon 
which they acted. 171 
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The object of the defendants undoubtedly was to take a short cut to 
thwart the action of the Judge by ejecting summarily who were his ap- 
pointees, without waiting for the due process of the law. I f  such pro- 
ceedings were tolerated, the law would soon be superseded by violence. 
Under %he appointment of Judge Qrahan~ the plaintiffs were de f@o 
officers, if not oiricers de ju,re. (But upon this question we are not pass- 
ing any judgment, nor do we iyterld to do so in this proceeding.) The 
defendants or any citizen of Granville County had the clear, legal right, 
under Subsec. 1 of Scc. 607 of The Code, to institute a proceeding in the 
nature of quo toarranto against the plaintiffs to have them removed from 

the office they were filling a t  the time of their expulsion, if it was 
(252) thought that their appointment was invalid or unlawful. But, 

instead of following that course, the defendants resorted to a 
wrongful and unlawful method, and wrongfully and unlawfully removed 
the plaintiffs. I think the plaintiffs should be restored to their offices, 
and then they can take such oaths as they failed, through inadvertence, 
to take when they entered upon the discharge of their duties. I think 
there was no error in  the ruling of his ISonor in  refusing to dismiss the 
action on the motion of the defendants. 

CLARK, J., concurring in  the dissenting opinioi~ : The basis of the 
authority of the Judge to appoint the two additional commissioilers is 
the substantive and tsubstantial fact that two hundred electors, one hun- 
dred of whom are freeholders, have petitioned him to make such appoint- 
ment, and not the merely formal requirement that the clerk has certified 
that such petitioners are electors and freeholders. When the petition is 
handed the Judge with the requisite number of names, and (the fact that 
there are 200 electors and 100 of them are freeholders, i s  shown, as in this 
case, by better evidence than the certificate of the clerk, towit, by the 
primary evidence on which the clerk should have acted, i t  would be 
sacrificing substance to form to permit a contumacious clerk, who might 
be ignorant of his duty or perhaps moved by improper motives, to nullify 
an Act of the General Assembly by his veto. The Judge, having found 
the substantive fact that 200 electors, 100 of whom are freeholders, have 
signed the petition, i t  is a matter of no sort of consequence that the clerk 
has refused to make the certificate, the object of which is merely to save 
the Judge the labor of finding how the fact is. No part of the duty of 
appointment is vested in  the clerk. When the Judge found that the state 
of facts existed which required him to appoint, i t  was his duty to do so. 
I11 Waller v. Sikes, at this term, the court held that the Judge should 
not have ordered the clerk to make the certificate and have put him in 

contempt for failure to comply. I think his certificate being 
(253) only one means of enlightening the Judge, when the latter found 
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the facts independently of the clerk's contnmacious refusal to make the 
certificate, the Judge should simply have proceeded without it. The 
certificate was no longer essential. 

Citedl: S. v. Sharp, 125 N.  C., 633; S .  v. Xidgett, 151 N. C., 3 ;  
Rhodes v. L o w ,  I53  K. C., 471; HcCullers v. Cornm~s., 158 N .  C., 84; 
Newell v. Green, 169 X. C., 463. 

A. E. BOBRITT v. J. G. STANTON ATD GEORGE BLACKWELL. 

Action to Recover Land-Mortgages-Sale of Land b y  Junior Mortgagee 
-Applicatiore of Surplus-Adjustment of Equities-Jurisdiction. 

1. Upon a sale of land by a junior mortgagee under the power of sale in his 
mortgage, any amount in excess of his debt and expenses of sale must 
be paid to the mortgagor, if there be no junior liens, and if he uses it to 
discharge prior encumbrances he is liable to the mortgagor for the 
same. 

2. Where, in an action by a purchaser of land at a junior mortgage sale 
against the mortgagor, defendant pleaded that the debt had been fully 
paid before foreclosure, and the junior mortgagee, upon being made a 
party defendant, denied the answer, alleged the validity of the sale and 
asked for an apportionment of the proceeds : Held ,  that the Court could, 
in such action adjust the equities between the defendants, and, on giving 
judgment for the plaintiff for possession of the land, render judgment 
in favor of the mortgagor against the mortgagees for the surplus in his 
hands. 

ACTION to recover land, heard before XcIver,  J., a t  Fal l  Term, 1895, 
of GRANVILLE. The facts appear i n  the opinion of the court. From the 
judgment rendered the defendant, Stanton, appealed. 

Mr. A .  J .  Field for plainti f .  
Messrs. Shau  d2 Shaw and iV. Y .  Gulley for J .  G. S t m t o n  (254) 

(appellant). 

DOUGLAS, J. This action was originally brought by the plaintiff 
against the defendant, Blackwell, alone, to recover possession of land 
sold under a mortgage executed by said Blackwell to the defendant, J. G. 
Stanton, and purchased by the plaintiff. The defendant, Blackwell, 
alleged, in his answer, that  the mortgage debt was usurious and had been 
fully paid to Stanton, and that  the sale was therefore void. Stanton was 
made a defendant and filed his answer, denying the material allegations 
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of Blackwell's answer, and alleging that his debt had not been paid; that 
the sale under the mortgage was in all respects regular and valid; that 
the land sold for $280, from which he paid the remainder of his debt 
($102.71), the expense of sale, and $87.90 due on a former mortgage 
given by Blackwell to one A. J. Harris;  that he still had in his hands a 
surplus of $85.39 belonging to Blackwell, which he was ready and willing 
to pay to ('Blackwell or to any one whom the court may direct." The 
mortgage to Harris was a first lien on the land existing when the Iand 
was sold by Stanton. I t  then belonged to Harris and was not ,conveyed 
to Stanton until after the sale of the land. 

All the issues were found in  favor of the plaintiff. His  Honor, Judge 
Coble, then presiding, refused to sign the judgment as asked by Stanton, 
but gave judgment for the plaintiffs for the possession of the land for 
$40 annually for the wrongful possession of the land, and for the 
plaintiff's cost in the action, and made an order directing that the 
question of the application of the money be continued to the next term 
of court. At the next term the matter of application of the proceeds 
arising from the sale came up to be tried before Judge McIver, and, by 

agreement of counsel a jury trial was waived and his Honor 
(265) found the facts and rendered the following judgment: "It is 

adjudged that defendant, Blackwell, recover of defendant, Stan- 
ton, mortgagee in Blackwell's mortgage of 16 April, 1891 (the second 
mortgage), the sum of $189.67, with interefit on $17339, principal, 
from 27 July, 1896, until paid, together with costs of action accruing 
between Blackwell and Stanton since April Term, 1896." From this 
judgment the defendant, Stanton, appealed. 

We see no error in the judgment. The plaintiff, Bobbitt, sued only 
for the possession of the land, with damages for its detention, and that 
he obtained. As the land was sold by Stanton under a second mortgage, 
subject to a prior mortgage, Bobbitt purchased only an equity of re- 
demption; that is, the right to redeem the land by paying off the first 
mortgage. The right is in no way interfered with by the judgment, and, 
i n  fact, judgment had previously been rendered for the plaintiff in full 
accordance with his prayer. 

Stanton was not compelled to pay off the first mortgage to protect 
himself, because he had already sold the land, subject to the first mort- 
gage, for much more than enough to pay his debt. '(A voluntary pay- 
ment by a mortgagee of claims against the mortgaged property, which it 
was not necessary for his own protection he should pay, does not entitle 
him to be subrogated to the rights of the creditors whose liens he has 
discharged." Jones on Mortgages (5  Ed.), see. 878. 

I n  Kornegay v. Xpicer, 76 N .  C., 96, Pearson, C. J., says: ('A mort- 
gagee, with a power of sale, is a trustee in the first place to secure the 
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payment of the debt secured by the mortgage, and in  the second place 
for the mortgagor as to the excess." I n  Viclc v. Smith, 83 K. C., 80, i t  
was held that the mortgagee holds the proceeds of sale as a trustee, and, 
after paying his secured debt, must pay the surplus to the mort- 
gagor, even though he may hold another unsecured debt. (256) 

I n  this case, Stanton, holding the surplus as trustee for Black- 
well, cannot be permitted, at Blackwell's expense, to exonerate the land 
in  favor of Bobbitt, who purchased only the equity of redemption, and 
who is not asking any such relief. As this equity was sold subject to 
the first mortgage, it presumably brought less than the value of the land 
by the amount of the first mortgage. The purchaser, under these circum- 
stances, would naturally bid that much less. I n  fact, the land, and not 
the mortgagor, remained primarily liable for the debt. "The note evi- 
dencing the debt is the personal obligation of the debtor; the mortgage 
is a direct appropriation of property to its security and payment." 
Cnpehart v. Dettrick, 91 N .  C., 344. 

Where the mortgagor himself sells his equity of redemption, he is, of 
course, bound by the terms of his conveyance, but where i t  is sold by the 
mortgagee under a power of sale, it is, in  the absence of special covenants, 
equivalent to a sale under execution. At such a sale the purchaser of 
the equity of redemption takes subject to the mortgage and the judg- 
ment debtor is neither legally nor equitably bound to pay off such prior 
mortgage for the benefit of the purchaser. Jones on Nortgages, supra 
sections 736 and 737 and cases cited therein; Russell v. Allen, 10 Paige, 
279; 1 5  A. & E., 835. 

I f  there be a surplus of the purchase price of the equity of redemption 
after payment of the judgment and costs, this should be paid to the 
judgment debtor and not to the mortgagee. Jones, supra, sec. 665. 

Of course, this rule applies only to senior encumbrances, on the prin- 
ciple that. such encumbrances are presumably included in the purchase 
price of the land. I f  there are liens, junior to that under which 
the equity of redemption is sold, the surplus must be applied to (257) 
such junior liens unless protected by some exemption. 

The defendant, stanton, in his brief, states that his mortgage con- 
tained covenants of warranty, but such fact does not appear anywhere 
i n  the record, even by allegation. He  also claims that this was an action 
in  ejectment, and that therefore these equities between co-defendants 
cannot be adjusted. A simple action of ejectment is unknown to our 
procedure. This is a civil action under The Code, and which, originally 
brought in the nature of an action of ejectment, is capable of determining 
all rights, legal as well as equitable, naturally arising from the original 
cause of action. I t  is true that the essential facts should be fully and 
clearly stated, and must be proved in accordance with the general rules 
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of evidence; but this being done, the court can grant any relief, legal or 
equitable, that the circumstances of the case may require. For the con- 
venience and orderly trial of actions, some limitations were necessarily 
made by Statute and the ruling of the courts. Section 267 of The Code 
prescribes what causes of action may be joineld by the plaintiff; while 
section 244 regulates counterclaims of the defendant against plaintiff. 
See Clark's Code, with cited cases. The rule as between co-defendants in 
equity, equally applicable to our Code system, is clearly stated by Chan- 
cellor Waldworth in Elliott v. Pell, 1 Paige, 253, as follows: "It is the 
settled law of this court that a decree between co-defendants, grounded 
upon the pleadings and proofs between the complainant and defendant, 
may be made, and it is the constant practice of this court to do so to pre- 
rent multiplicity of suits; but such decree between co-defendants, to be 
binding upon them, must be founded upon and connected with the sub- 
ject matter i n  litigation between the complainant and one or more of the 

defendants." Cited anld approved i n  Hulbwt ti. Douglas, 94 
(258) N. C., 128. 

This case comes clearly within the rule. The equity of redemp- 
tion is sold under the mortgage; the purchaser brings suit for possession; 
the mortgagor in  possession pleads payment of the mortgage debt, and 
consequent invalidity of sale; the mortgagee, properly made a defendant, 
alleges the validity of the sale and asks the court to apportion the pur- 
chase money. These matters are all connected, and arise from the sale 
of the land. They would clearly have been cognizable by cross bill in  
equity, and are equally so under our Code practice, which is essentially 
equitable. Wilson v. Moo~e ,  72 N. C., 558; Clark's Code, pp. 1, 9, 10. 

The only exception in  the case is that taken by the defendant, Stanton, 
to the judgment rendered by Judge McIver. Substantial justice appears 
to us to have been done to the parties, and we do not think i t  would be 
just to force the defendant, Blackwell, to bring a new suit, with all its 
attendant cost and delay, simply to determine rights already passed upon, 
without objection, by a court of competent jurisdiction. I t  is true, we 
might find some authority for doing so in the celebrated English case of 
Im re Bivalve, reported in Punch. That was an action for the possession 
of an oyster, and after years of litigation the court decided that it was 
a very fine oyster, and awarded to each claimant a half shell. As we 
think that this matter should be settled while some part of the oyster yet 
remains for the rightful owner, the judgment is 

Affirmed. 

Cited: Morrison v. Chambers, 122 N. C., 692; Fleming v. Ba~*cFera, 
127 X. C., 217; Parish v.  Graham, 129 N. C., 231; Hill v. Gettys, 135 
N.  C., 377; Xoring c .  Privatt, 146 N. C., 866. 
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G.  TV. DAVISOK ET AL. V. WEST OXFORD LAND CO. 
(259) 

Practice-Appeal-Judgment In Fieri During Term Whea Rendered. 

1. The rule that judgments date as of the first day of the term at which 
they are rendered has no application to appeals, as to which the rule 
is that they date from the last day of the term. 

2. Where the trial term at which a judgment was rendered commenced before 
but mas not adjourned until after the first day of the term of this court, 
the appellant need not docket his appeal until the ensuing term of this 
court. 

MOTIOX to dismiss appeal of plaintiff from judgment rendered against 
him at July, 1896, Term of GRANVILLE, before Mclver, J. 

Mr. A. J .  Field for plaintifs (appellants). 
Afessrs. J .  W .  Graham and A. W .  Graham for defendants. 

CLARK, J. This is a motion to docket and dismiss the plaintiff's ap- 
peal in this case under Rule 17. I t  appears that the term of the court 
below, a t  which the trial was had, began before the first day of this term 
of this court, but that i t  did not adjourn till after the term here had 
begun. While such appeal might be docketed at this term, this is  not 
imperative (Rule 5, Porter v. R. R., 106 N.  C., 478), and the motion to 
docket and dismiss must be denied. The rule that the term of a court is 
considered as one day and that all judgments date as of the first day of 
the term (Barley v. Lea, 20 N.  C., 169; Norwood v. Thorp, 64 N.  C., 
682; McNeilZ v. McDufie, 119 N .  C., 336) is a very necessary one to 
place all judgments taken a t  the same term upon the same footing, with- 
out any priority one over the other. But this rule has no application to 
an appeal, since, as to that, all judgments, no matter on what day 
taken, are deemed as of the last day of the term, because they are (260) 
in, fieri (Gwinn v. Pa~ker, 119 N. C., 19) till the actual adjourn- 
ment of the court. Hence, notice of appeal, filing appeal bond, taking 
exceptions to the charge and serving "case on appeal" are all to be done, 
not within ten days of the first day of the term (Worthy v. Rrady, 91 
N.  C., 265), nor within ten days of the actual rendition of the judgment, 
but from the adjournment. Turrentine v. R. R., 92 N. C., 642; Sim- 
moms v. Allison, 119 N. C., 556; Guano Co. v. Hicks, ante, 29. Till ad- 
journment, the judgment, being in fieri, is not final, and hence when the 
adjournment of the court below takes place, after the beginning of the 
term of this court, the next term here will be the term at which the ap- 
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pellant is  requireid to docket his appeal. Exceptions even to the legal 
fiction, that  all judgments speak as of the first day of the term, will be 
found in  Clifton v. Wynne,  81 K. C., 160, and Whitaker v.  Wisbey, 74 
E. C. I,., 44. 

Motion denied. 

Cited: Houston v.  Lumber Co., 136 N .  C., 329. 

MARY B. GREGORY r. JOHK BULLOCK. 

Action on Guaranty-Guaranty-Xotice of Acceptance. 

1. Kotice is necessary to be given a guarantor that the person giving the 
credit has accepted or acted upon the guaranty, and given credit on the 
faith of jt. 

2. On the trial of an action, it appeared that the defendant wrote to plaintiff 
saying, "When S. is ready to cut ties, if you can agree between you as to 
price, no doubt I can arrange the payment of the money satisfactorily 
to you." Thereafter plaintiff sold ties to S., but gave no notice to defend- 
ant that she had acted on the proposition contained in his letter until 
some months thereafter. Held, that the letter was ineffective as a 
guaranty to pay plaintiff for the ties. 

(261) ACTION to recover the value of crossties, tried a t  Ju ly  Term, 
1896, of GRANVILLE, before McIver, J., and a jury. There was a 

verdict against the defendants, and from a judgment thereon defendant, 
Bullock, appealed. The facts appear i n  the opinion of the court. 

Messrs. Edwards (e. Royster and Graham & Graham for plaintiffs. 
Messrs. Winston, Fuller & Biggs and Hicks & Hicks for defendant 

Bullock (appellant). 

FAIRCLOTH, C. J .  On 28 December, 1894, the plaintiff wrote to de- 
fendant Bullock, "I wouId like to sell you some pine and oak timber and 
all the railroad crossties on my  children's (Stovall) land." On 1 Janu-  
ary, 1895, the defendant replied, "When Mr. Smith is ready to cut ties, 
if you can agree between you as to price, no doubt I can arrange the 
payment of the money satisfactorily to you. As to old field pine, if you 
are willing to take the price I have been paying (50 cents per 1,000) I 
could put a man in  i t  that  would cut it,  and i t  would bring yon more than 
oak, growing so thick on an  acre. I f  you wish the pine cut, please answer 
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soon." Defendant testified that on 10 January, 1895, he received a let- 
ter from plaintiff saying "she would sell pine at $1.25 per 1,000, and that 
she had decided not to sell the ties on the children's (Stovall) land." This 
letter was lost. Plaintiff, on redirect examination, said, "That about 
10 January, 1895, if she did write defendant, Bullock, a letter, i t  was 
refusing his offer." 

On 26 January, 1895, the plaintiff sold to R. T. Smith "all of the cross- 
ties east of the dirt road * * * on the land belonging to the chil- 
dren of R.  0. Gregory," and Smith agreed to pay for all the ties. 
On 27 March, 1895, plaintiff wrote to defendant, "I sold R. T. (262) 
Smith crossties on my Cooper land, also those on my children's 
land near Stovall. There is $100 due me 1 April, and $100 due 1 May. 
What discount will i t  require to let me have the two payments 1 April?" 
There was no other communication between the parties. After 1 August, 
1895, plaintiff demanded of defendant payment for balance on Stovall 
ties. This suit is for ties cut on Stovall land. 

These letters present the question whether plaintiff and defendant en- 
tered into a contract making defendant liable for the Stovall crossties 
cut by Smith. Defendant bought some of the crossties from Smith, and 
a t  his request made two payments to plaintiff, 1 April and 1 May, and 
paid the balance to Smith. The most important element in an agree- 
ment is the consent of the parties. There must be a meeting of two 
minds in one and the same intention. Otherwise, there is no agreement 
and therefore no contract. There must be a distinct intention, comnion 
to both parties. I f  there is (doubt or difference, there is no agreement. 
Where the terms of the agreement are ascertained, its effect is deter- 
mined by the law and does not depend upon the uncertain or undis- 
closed notions of either party. "The construction of a contract does not 
depend upon what either party understood, but upon what both agreed." 
Brunhild v. Freeman, 77 N. C., 128; Pendleton v. Jones, 82 N.  C., 249. 

I n  order to constitute a contract there must be a proposal and an ac- 
ceptance absolute and identical with the terms of the offer, neither fall- 
ing within nor going beyond the terms proposed, but closing with it as it 
stands. I f  anything is left for future arrangement, the parties have not 
agreed. An acceptance, varying the terms, is a rejection of the offer, 
and unless a counter proposal is accepted and its acceptance made 
known to the proposer, there is no contract. Cozart v. Herndon, (263) 
114 N .  C., 252 ; Clark on Contracts, 36, 52. 

Application: There is no pretence that the proposal of 28 December, 
to sell to the defendant was accepted, but the defendant's letter of 1 Jan-  
uary was a proposition based upon an uncertain event, of which no notice 
of acceptance was given. On the contrary, the letter of 10 January, 
"that she had decided not to sell the ties on the children's (Stovall) land," 
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was a lapse of all negotiations on the subject, and any subsequent change 
of mind and acceptance could not affect the question without a new and 
accepted proposal. Clark on Contracts, 53. 

I t  was argued, however, that defendant's letter of 1 January was a 
guaranty binding him to pay the plaintiff, notwithstanding her letter of 
10 January. The answer is that the alleged guarantee gave no notice of 
its acceptance within a reasonable time. -1n A&rns v. Jones, 12 Peters, 
213, Justice Story said: "Notice is necessary to be given the guarantor 
that the person giving credit has accepted or acted upon the guaranty 
and given credit on the faith of it. This is no longer an open question 
in  this court." The alleged guaranty was not a promise to pay money, 
like an endorsement, but an offer to arrange for its payment upon an un- 
certain event. The terms of the negotiations being ascertained by the 
letters, the court applies the law and finds no contract in this case. 
Houck v. Adams, 98 N. C., 519. This conclusion makes i t  unnecessary 
to consider the exceptions. 

Error. 

Cited: 8. c. 121 N. C., 145; Pruden v. R. R., ib., 511; Cowan v. Rob- 
erts, 134 N.  C., 421, 426; Lumber Co. v. Lumber Co., 137 N.  C., 437; 
Green v. Grocery Co., 153 N.  C., 413; Clark v. Lumber Co., 158 N .  C., 
145. 

(264) 
A. J. FIELD, RECEIVER, v. S. M. WHEELER ET AL. 

Claim and Delivery-Landlord and Tenant-Cost-Parties. 

1. Where, in claim and delivery proceedings under which the entire crop 
raised by the tenant was delivered to the landlord, the latter was ad- 
judged entitled to one-fourth of the crop as rent, it was error to charge 
him with any part of the cost of gathering and marketing the crop. 

2. Where the plaintiff in claim and delivery proceedings for a crop was 
' adjudged to be entitled only to a part thereof, he should be charged with 

only one-half of the fees of a referee who had been appointed with his 
consent to appraise the value of the crop. 

3. Where a plaintiff in claim and delivery proceedings for a crop was 
adjudged to be the owner of a part thereof, against defendants who 
claimed the whole, and were proceedings to convert it, costs should be 
allowed to such plaintiff under section 525(2)  of The Code. 

4. Where, pending an appeal in an action by a receiver involving the title to 
a property or the proceeds of its sale in which a judgment had been 
rendered in favor of one of the defendants for a part of the fund in: 
plaintiff's hands, a motion was made in this court to substitute the 
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assignee as party plaintiff. which was resisted by the plaintiff upon the 
ground that the assignment did not affect the property in dispute: Held, 
that there was an issue of fact raised, not germane to the appeal, which 
could better be settled in, the court below. 

5. rnder section 177 of The Code an action must be prosecuted by the real 
party in interest; hence, where an assignment of a judgment for one 
of the defendants against the plaintiff mas made during the pendency 
of the appeal, and it appeared that the judgment was brought for 
another person, such person and not the nominal assignee should be sub- 
stituted as plaintiff under section 975 of The Code. 

C u m  am DELIVERY, tried before 114!dver, J., at July, 1896, Term of 
GR~~NVILLE. a jury trial was w a i ~ ~ e d  and his Honor found the facts. 
The action grew out of the matters embraced in the case of Hunt 1;. 

Wheeler, 116 N.  C., 422. This plaintiff, having been appointed receiver 
i n  that action under the judgment which is set out in the report 
of that case, was placed in possession of the land by the sheriff (265) 
under a writ of assistance in that action, which was returned en- 
dorsed as follows: "Executed 2 August, 1895, by going upon the lanld 
described within which I found in the actual possession of Dub. Waller, 
who stated that he was working the land on shares, with S. M. Wheeler 
as his tenant, and removed said Dub. Waller from said land and putting 
Alexander J. Field, the receiver herein referred to, in the quiet, peace- 
able, sole anid exclusive possession of said land. 

"W. S. COZART, Sherif.  
"Per J. T. COZART, D. S." 

The complaint in this action, after stating the above facts, alleges : 
"1. That said receiver, the plaintiff being then and there in the posses- 

sion of said land, told said Dub. Waller, the defendant, that if he would 
come back upon the said land as the tenant of this plaintiff he might do 
so, and go on with the crop, and finishing, making and saving same, 
which he, the said Dub. Waller, agreed to do upon the assurance of 
plaintiff that he should be allowed such pay as was right and just; and 
thereupon plaintiff let him, the said Dnb. Waller, into possession of said 
land as his tenant. 

"2. That at the time plaintiff took possession of said land all of the 
cmps for the year 1895 thereon were still standing and growing and not 
yet matured, except a lot of wheat and oats which had been saved, but 
were then still on the sai'd land. 

"3. That, as plaintiff is informed and believes, under the agreement 
between said S. M. Wheeler and Dub. Waller, each one was to hare 6ne- 
half of the crops after they were harvested or marketed. 

"4. That after plaintiff had taken possession of said lands he posted 
same, as allowed by law, forbidding all persons from going upon 
the same, or i11 any way trespassing upon same. (266) 
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''6. That, as plaintiff is informed and believes, thereafter said S. M. 
Wheeler, the defendant, did enter upon said lands and remove therefrom 
a part of said crop, towit, a lot of oats, and converted same to his own 
use; and that said Wheeler and said Waller did thereafter sell, or cause 
to be sold and removed from said land, a certain lot of tobacco, of the 
value of $44 and divided the proceeds between them, in defiance of 
plaintiff's rights and to his great damage, towit, the sum of $52. 

"6. That the plaintiff verily believes that the defendants would con- 
tinue to dispose of said crop, if left in the possession of Dub. Waller, in 
utter disregard of plaintiff's right; and he thereupon brought this action 
and caused said crops, or what remained of them, to be seized under claim 
and delivery and delivered into the possession of himself." 

The prayer of the complainant was that the crops seized should be ad- 
judged to belong to plaintiff, to be applied as directed in the orlder ap- 
pointing him receiver; that he recover of the defendants the sum of $62 
and costa, and that he should be instructed what sum to allow Dub. 
Waller for his services. 

The defendants denied that plaintiff had any right or authority to 
put defendant Dub. Waller out of possession of the land or to permit his 
coming back on the land as plaintiff's tenant. The answer admitted that 
defendants were to divide the crops made on the land, each to have one- 
half and to pay one-half of the expenses incurred for fertilizers, etc., anld 
that Waller was to pay S. M. Wheeler all amounts due for advances out 
of his (Waller's) share of the crops. I t  wqs also admitted that certain 

lots of oats and tobacco were removed from the land, but it was 
(267) denied that such removal was in defiance of plaintiff's rights, de- 

fendants claiming they had full right to the crops on the land and 
that plaintiff hald no right to interfere with their removal by defendants. 
Defendants prayed for damages sustained by the seizure of the crops by 
plaintiff. 

By consent of parties, W. T. Allen was appointed arbitrator to fix 
value of property seized by plaintiff, under claim and delivery proceed- 
ing; and he found its value $196.75 "now," and that i t  was of same value 
"at the time of seizure." 

His  Honor found the facts as follows: 
"The summons in Hunt v. Wheeler was served on 16  November, 1894, 

and at  the January Term, 1895, judgment was rendered in favor of the 
plaintiff, and appointing said Field a receiver. From this judgment there 
was an appeal to the Supreme Court, where said judgment was affirmed 
and modified. 

"Thereafter the following judgment was entered in  the court below, 
in  accordance with the opinion of the Supreme Court: 

"This cause coming on to be h e a d ,  and i t  appearing to the court that 
182 
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on the appeal heretofore had herein, the Supreme Court modified and 
affirmed the judgment heretofore granted herein by this court, this court 
doth now, on motion of plaintiff's counsel, enter this judgment in accord- 
ance with the opinion of 'the Supreme Court; and dot11 now order, ad- 
judge and decree, that the plaintiff abore nanieid recover of the defend- 
ant TV. T. Wheeler the sum of $1,065.80, with interest on the sum of 
$690, the same being principal money, from 22 July (Term), 1895, the 
same being the first day of this term of this court, till paid, together with 
the costs of this action, to be taxed by the Clerk; and the Court doth 
further order, adjudge and decree that the said judgment is, and shall 
be, a charge and lien upon the lands described in  the pleadings, to be 
paid and discharged by and from the rents and profits of said lands de- 
scribed in the pleadings, the same being, etc. (Here follows de- 
scription.) And the Court dot11 further, on motion, order, ad- (268) 
judge and decree that Alexander J. Field be, and he is hereby ap- 
pointed a receiver of this court to at once take possession of said lands, 
and to rent the same annually at public auction at  the courthouse door 
in Oxford, n'. C., for monthly rent; and the said receiver is directed to 
collect said rent and apply it, first, to the satisfaction of the cost of said 
receivership ; second, to the payment of the judgment herein rendered in 
favor of the plaintiff. Anld the Court further, on motion, doth order and 
direct the defendant S. N. Wheeler and any of the other defendants and 
their agents and servants, who may be in possession of said land, to yield 
possession of said land peaceably to the said receiver hereinbefore ap- 
pointed, and they, and each of them, are hereby forbidden to yield 
possession of said land to any other person. And the Court doth fur- 
ther, on motion, order, adjudge and decree that a writ of assistance issue, 
and the clerk is hereby directed to issue same, addressed to the sheriff of 
Gran~i l l e  County aforesaid, commanding him to put the said receiver in 
the quiet and peaceable and exclusire possession of said land. And this 
cause is retained for further orders. "HEXRY R. STARBUCX, 

" J u d g e  Presiding." 

Cpon the facts his Honor rellidered judgment as follows : 
"It is, on motion, ordered and adjudged by the Court that the plaintiff 

recover of the defendants the sum of $77.60, less the sum of twelve dol- 
lars paid by defendants for one-fourth of the fertilizer and manure used 
in making the crop mentioned in the pleadings, which, by agreement of 
the parties, the Court adjuldges to be a fair  rental value of the lands 

. mentioned in the pleadings for the year 1895, and which amount is nne- 
fourth the value of all crops raised on said lands in said gear. And thf- 
Court doth further order, adjudge and decree that the report of W. T. 
Allen, arbitrator, fixing the value of the crops seized by the plaintiff 
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(269) from the defendants at $196.76 be, and the same is hereby a p  
proved and confirmed. And the Court doth further order, ad- 

judge and decree that the defendants recover of the plaintiff and the 
surety on his claim and delivery bond, L. R. Hunt, the sum of $195.75, 
the value of said crops, less the sum of $65.60 (which is the net rent of 
the said lands), with interest thereon from 30 September, 1895, till 
paid. And the Court doth further order, adjudge, and decree that the 
costs of this action, including a fee of five dollars for the arbitrator, 
W. T. Allen, to be taxed by the clerk, and the costs and expenses of 
gathering and marketing said crops, amounting to $32, be paid by the 
plaintiff and the defendants, each paying one-half." 

From this judgment the plaintiff appea.led. 

Mr. A. J .  Field appellant in  propria persona. 
Messrs. Edwarch & Royster for appellees. 

CLARK, J. The Court, having found as a fact that one-fourth of the 
crop, less one-fourth of the costs of fertilizers used, was a fa i r  rental 
value, rightly adjudged that the plaintiff only recover said rental and no 
more; for the will, as construed in  Hunt v. Wheeler: 116 N. C., 422, con- 
ferred a right to collect and apply "the rents and profits of the land" 
upon the lien, but his Honor erred in taxing the plaintiff with any part 
of the expense of gathering and marketing the crops, for that devolved 
upon the parties paying, or responsible for rent-the defendants. I t  
was also error to tax the plaintiff with any part of the costs of the action, 
except one-half the fees of the arbitrator, or referee by consent-as he 
really was. The Code, sec. 533, as amended by Laws, 1889, chap. 37, 
making the apportionment of referee's fees discretionar~r in the Court. 

As to the rest of the costs, it is true the plaintiff, having taken 
(270) the whole crop under claim and delivery, was aldjudged to pay 

back part of its value to the defendants, but the conduct of the 
latter, by their admissions in  the answer, made the proceedings neces- 
sary. The plaintiff, having obtained judgment for part of the crop 
taken by him in claim and delivery, is entitled to judgment for the costs. 
The Code, 525 (2)  ; Horton u. Horne, 99 N.  C., 219 ; Wooten w. Walters, 
110 N. C., 251; Ferrabow v. Green, ib., 414. 

J. H. Gooch moves in this court to be substituted as party plaintiff 
(The Code, see. 965) upon a certificate of the clerk s h o ~ i n g  an assign- 
ment of the judgment in September, 1896. The plaintiff contends that 
this assignment did not affect the crop of the year 1895. This is a con- 
troversy not germane to the appeal and raises a question of fact which 
can be settled better in the court below than here. Besides, the counsel 
for Gooch admitted that Gooch bought the judgment in fact for Wheeler, 
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a n d  the  latter,  i f  a n y  one, should be  made  p a r t y  to  thc  action as  t h e  
(( p a r t y  i n  interest." Code, 177. This ,  however, would present the s i~ lgu-  
l a r  spectacle of t h e  same person being plaintiff a n d  one of t h e  defcnd- 
ants.  T h e  motion is denied. T h e  costs of this court will be divided. 
Code, 527 (2).  

J u d g m e n t  modified. 

Cited: Williams v. Hughes, 139 N. C., 20; Vaderbilt  v. Johnson, 1 4 1  
N. C., 373;  Phillips v. Little, 147 N. C., 283;  Homer c. Water Co.. 156 
N. C., 496. 

HENRY A. CItENSHAW ET AL. V. W. C. JOHNSON ET AI,. 

Will-Caveat-Answer-Devisavit Vel Non-Evidence-Leading Ques- 
tions-Discretion of Judge-Tria7-Withdrawing Testimony from 
Consideration of Jury. 

1. The issue a s  to  whether a paper writing is  the will of a decedent being 
raised by the caveat filed thereto, no answer to  such caveat is necessary. 

2. Where, in  the trial of an issue devisnvit eel non, the examination in chief 
of a subscribing witness to a will was confined to the execution of the 
instrument, i t  was not proper, on cross-examination, to ask him a s  to 
statemcnts alleged to have been made by him respecting the mental 
capacity of the decedent. 

3. Testimony concerning statements made by a deceased witness to  a will a s  
to  the mental capacity of the testator, being hearsay,. is not admissible 
on a trial of a n  issue devisavit vel non. ' 

4. I t  being within the discretion of t h ~  trial judge to permit leading ques- 
tions on a trial, the exercise of such discretion will not be reviewed. 

5. Upon the trial of an issuc of dezisavit vel non, after the filing of a caveat, 
the instrument, though i t  has not been probated, can be admitted a s  
evidencr. 

6. Although portions of the charge of the trial judge may be misleading if 
detached from the othcr portions of the charge, yet if the whole charge 
is so explicit that  the .jury can comprehend i t  and not be misled by t h ~  
detached portion, the error in the submission of the latter is harmless. 

7. Where, in the trial of im issue as  to  the validity of a will, the propounder 
was not cxamincd by either party, and, upon comment by the counsel 
of the ciivcator a s  to his failure to  testify, a contention arose between 
counsel whether the propounder, being named a s  executor in  the will, 
was competent under section 5'30 of The Code, it was not error to  refuse 
to give a n  instruction, requested by the counsel for the caveator, after 
the argument, that  the executor was a compctcnt witness. 

8. If improper testimony is admitted during a trial, the trial judge may 
withdraw i t  and all  comments by counsel thereon from consideration by 

. the jury even after argument is ended. 
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(271) ISSUE of devisavit vel non, tried before Coble, J., and a jury, at  
January Term, 1896, of GRANVILLE. There was a verdict for the 

propounders, and from the judgment thereon the caveators appealed. 

Messrs. Winston, Fuller & Biggs for caveators (appellants). 
Messrs. Edwards & Boyster and W.  M.  Person for appellees. 

( 2 7 2 )  MONTGOMERY,' J. The will of the decedent John Johnson was 
proved in common form, anld upon a caveat being filed the issue 

joined thereby was sent up by the clerk to the next term of the Superior 
Court for trial. The caveators assigned as reasons why the alleged will 
was not the will of the decedent: ( I )  That he was not at the time of its 
execution, of sound mind and disposing memory; (2) That he was unduly 
influenced in  its execution by those by whom he was surrounded and 
especially by his wife, the sole devisee and legatee. The first exception 
of the caveators was to the ruling of his Honor, that i t  was not necessary 
for the propouniders to file an answer to the caveat. 

No answer was necessary. The issue as to whether a paper writing is 
the will of the decedent is made up upon the filing of the caveat. Eaton's 
Forms, p. 446. 

The next exception was to the reading of the paper writing in evi- 
dence; the caveators contending that the witness Wimbish who was also 
a subscribing witness to the script, had not identified the same as the 
paper which was really executed by the decedent. There is nothing in 
the exception. The writing was shown to the witness and he said that 
the same was the paper which the defendant signed as his will after i t  
had been read over to all present, and that the witness and D. S. Osborn, 
now deceased, the other witness to the paper, signed the same in the 
presence of the decedent and at  his request. The witness Wimbish, on 
cross-examination by the caveators, was asked what he had said when the 
will was proved before the clerk as to the mental capacity of the dece- 
dent. His Honor properly refused to allow this question to be put. The 
witness had not been asked on his examination in  chief a word about the 
mental condition of the decedent, nor on his cross-examination. The 
only purpose of the question must have been to contradict the witness and 
he had made no statement about i t  one way or another. 

,4nother exception was to the refusal of the Court to allow 
(273) Taylor, a witness for the caveators, to testify as to what Osborn, 

a deceased witness to the execution of the will, had told him about 
the mental condition of the decedent, both before and after the execution 
of the paper-writing. His Honor's ruling was correct. The testimony 
offered was nothing but hearsay evidence. 

The exceptions from 11 to 27 were to the form of questions put to wit- 
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nesses by the propounders to show testamentary capacity. They were 
leading-all of them--but the Judge, in  his discretion, allowed them to 
be asked and we cannot review them. 

At the close of the evidence the caveators asked the Court to instruct 
the jury as follo~vs: "1. That there has not been evidence sufficient to 
admit the alleged will to probate, in  that evidence of F. B. Wimbish, the 
subscribing witness, is not sufficient to establish the due execution of the 
same. 2. There is no e~~idence in this case that the alleged will has been 
admitted to probate and, this being true, the alleged will cannot be 
offered in evildence in this suit." The Court properly refused to give the 
instructions asked. As we have already said, the testimony of the witness 
Wimbish was sufficient to have the will put in evidence for the purpose 
pf establishing its execution by the decedent. He  identified the paper, 
saw the decedent sign it after it had been read over to him, and both him- 
self and Osborn, the other subscribing witness, signed i t  in  the presence 
of the decedent and at  his request. The probate of the will before the 
clerk was a matter totally immaterial in its relation to the trial in the 
Superior Court. The result of the trial in the Superior Court was to be 
the overthrow of the alleged will or its probate afresh in that court. 
There is no merit in  exceptions 30, 31, 32, 33, and 34. 

The caveators made exception to that part of his Honor's (274) 
charge where he said, "was he (said Johnson) able to understand 
what he was about? I f  so, then he was of sound mind and mem- 
ory within the meaning of the law; if not, he had not testamentary 
capacity." This exception was a part of eight lines immediately con- 
nected together, the whole reading as follows: "Did he, the said John- 
son, at  the time of the execution of the script or writing in question, have 
sufficient mental capacity to unlderstand the nature and character of the 
property disposed of 2 To whom he was giving his property and how he 
was disposing of the property? Was he able to understand what he was 
about? I f  so, then he was of sound mind and memory within the mean- 
ing of the law; if not, then he had not testamentary capacity." But if 
the detached portion of the charge, which was the subject of the excep- 
tion, had stood alone, and not in conjunction with the other part which 
we have quoted above, i t  would not be error (or if error, a harmless one), 
for, in other parts of the charge, his Honor expressed himself to the 
jury upon the sufficiency of testamentary capacity, in words that have 
stood the test of our decisions-as, for instance, he told them "the law 
is, that to be of sound and disposing mind and memory, so as to be 
>capable of making a valid will, the deceased must at  the time of execut- 
ing the paper-writing have had sufficient mental capacity to understand 
the nature and character of the property disposed of, to whom he was 
willing it, and how he was disposing of his property." I n  another place 
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he said, if, at the time he had the capacity to know what he was doing, 
and was capable of understanding the nature and character of the prop- 
erty disposed of, to whom and in what may he was disposing of his 
property, then his mental capacity would be sufficient. The exception 
can avail nothing. 

The Court, in the long and full charge to the jury, among other 
(275) things, saild: "If the jury believe the evidence as to the formal 

execution of the alleged will, as explained in these instructions, and 
that the testator knew the contents of the same, and if, after a considera- 
tion of all the evidence in the case, a want of testamentary capacity in  
the testator has not been shown, and if it has not been shown that undue 
influence was exerted upon the testator at  the time of the execution of the 
alleged will, then the jury will answer the issue, 'Yes,' otherwise, 'No.' " 
The defendant excepted to that instruction on the ground that it was 
misleading and that i t  placed upon the caveators the burden of proving 
both the want of testamentary capacity and of undue influence, and they 
insisted that the jury should have been instructed that if the caveators 
had shown either want of testamentary capacity or undue influence, then 
the jury should have found for the caveators. I f  the charge on the whole 
was not so full and clear, on the point to which the exception is directed, 
we would have no hesitancy in orldering a new trial, for the reason set out 
in  the exception. But, upon reading the whole charge, i t  is perfectly 
clear that on this point the jury could not have been misled. The lan- 
guage used by the Judge, when taken in connection with the balance of 
the charge, was so manifestly-an inadvertence that i t  could have pro- 
duced no harm. He  told them over and over again, in substance, at  
length, and so clearly that they could not misunderstand him, that testa- 
mentary incapacity alone would avoi'd the paper-writing alleged to be 
the will, and that undue influence alone exerted by his wife or any other 
person would make the paper-writing, not his will, but that of another. 

On the argument, one of the counsel for the caveators commented upon 
the failure of H. A. Crenshaw, the person named as executor in 

(276) the will, to go upon the stand as a witness for the propounders to 
show that the decedent had testamentary capacity. I t  had been 

shown on the trial that Crenshaw was the brother-in-law of the decedent, 
and that he delivered to the attorney who drew the will, a message from 
decedent to prepare the will in  the manner in which i t  was drawn. The 
attorney for the propounders, in  his argument to the jury, replied to that 
of counsel for the caveators, and asserted that Crenshaw was not a com- 
petent witness under section 590 of The Code. Neither side had offered 
Crenshaw as a witness. Upon the conclusion of the  argument the Court 
took a recess until next morning, when, upon its being convened, the 
counsel for the caveators submitted in  writing two instructions, which 

188 



N. 0.1 FEBRUARY TERM, 1897. 

they called special, as follows: "1. H. A. Crenshaw was a competent 
witness in this case. Halliburton v. Carson, 100 N.  C., 99." "2.  Coun- 
sel had the right to comment on his not going on the stand." The Court 
refused to give the instructions and did not advert to the matter in the 
charge. There was no error in refusing these instructions. Crenshaw 
had not been tendered as witness, and the question of his competency 
as a witness. under section 590. could not have been raised in  an brderlv 
manner unless he had been so tendered, and his testimony objecteld to. 
I f  the courts were compelled in the trial of jury causes, after argument 
begun, to stop and submit instructions whenever opposing counsel in 
their arguments to the jury differed as to questions of law not raised in  
an orderly way on the trial, there would be no end to the controversy. 
The Judge was called upon by the instructions prayed for to decide a 
question of evi'dence that had not arisen in the due course of the trial, to 
decide which one of the attorneys was correct in his construction of a 
section of The Code. As the counsel raised this auestion them- 
selves, out of the due course of the trial, they were very properly (277) 
allowed by the Court to settle i t  among themselves. 

The matter which gave rise to the 39th and last exception was this: 
Dr. Taylor, a witness for the propounders, had testified, over the objec- 
tion of the caveators, that he was very much surprised when he heard that 
this suit was brought, and that he never dreamed that the testator was of 
unsound mind. The Court in  the charge told the jury that they should 
not consider Dr. Taylor's testimony, neither should they consider the 
remarks of counsel passed upon such excluded testimony. The caveators 
alleged that the ruling of the Judge was erroneous, in that after the evi- 
dence was admitted and after counsel for the propounders had commented 
upon it, i t  was too late to withdratli i t  from the jury, because such a 
course could not but have had the effect of impressing the jury to such a 
degree as to make i t  almost impossible to counteract the effect by a with- 
drawal of the evidence. This Court had decided that the Judge has such 
right. Wilson v. Mfg. Co., ante, 95, and cases there cited. Upon a 
review of the whole case we find no error which, in our opinion, could 
have influenced the finding of the jury, and the judgment is 

Affirmed. 

Cited: Waters v. Waters, 125 N .  C., 591; S. v. Ellsworth, 130 N .  C., 
691; Gattis T. Kilgo, 131 N.  C., 208; Willeford v. Bailey, 132 N.  C., 
406; Moore v. Palmer, ib., 977; Westbrook v. Wilson, 135 N. C., 404, 
405; Parrott v. R .  R., 140 N.  C., 548; I n  re Thorp, 150 N. C., 492; 
Daniel v. Dixon, 161 N .  C., 381; S .  v. Cobb, 164 N.  C., 422; Howell v. 
Solomon, 167 N. C., 592; I n  re Rawlings, 170 N. C., 61. 



I K  T H E  SUPREME COURT. [I20 

Practice-Appeal-Failure to  File Trunscript. 

1. It is the duty of an appellant to have his appeal docketed at the first term 
of this court beginning after the trial below, and if ,  without laches on his 
part, the case on appeal should not then be settled by the Judge, he 
should file the rest of the transcript and apply for a certiorari. Otherwise, 
the appeal will be dismissed. 

2. If by reason of the loss of papers, or for other good cause, the transcript 
of no part of the record can be docketed at the first term of this court 
following the trial below, that fact should appear by aadavit and a 
certiorari asked for, supplemented by a motion below to supply the papers. 

(278) ACTION, tried before Mclver, J., and a jury, at  Fall Term, 
1896, of ORANGE. There was judgment for the defendant and 

plaintiff appealed. The appellant applied in  this court for a certiorari. 

Mr. C. D. Turner for plaintiff (appellant). 
Messrs. Graham & Graham for defendant. 

Per Curiarn: The judgment was taken in  Orange Superior Court at  
August Term, 1896, and the appeal should have been docketed in this 
court at  last term, rule 5 of this court, nn'd if without laches of the 
appellant, the "case on appeal" was not then settled by the Judge, the 
appellant should have docketed the rest of the transcript and applied for 
a certiorari. Guano Co. v. Hicks, ante, 29; Shober v. Wheeler, 119 
N. C., 471; Causey v. Snou:, 116 N. C., 497; S. v. Freeman, 114 N .  C., 
872; Pipkin v. Green, 112 N.  C., 355; Porter v. 12. R., 106 N. C., 478; 
Stephens v. Koonce, 106 N.  C., 255; Norman v. Sncw, 94 N .  C., 431; 
Owens v. Phelps, 91 N .  C., 253; Pittman v. Kimberly, 92 N.  C., 562; 
citing Wiley v. Lineberry, 88 N.  C., 68, and Suiter v. Brittle, 90 N .  C., 
19. I f  by reason of the loss of the original papers, or other good cause, 
the transcript of no part of the record could be docketed here at the first 
term beginning after the trial below, then that fact should have ,been 
shown by affidavit, and a certiorari asked for, supplemented by a motion 
below to supply the papers. Peebles v. Braswell, 107 N.  C., 68; Nichols 

v. Dunning, 91 N. C., 4. I n  any event, since the appeal should 
(279) have been docketed here at  the first term beginning after the trial 

below, i t  was the duty of the appellant at  such first term to file all 
of the transcript that was available, and have asked for a certiorari to 
complete the transcript. His failure to do so is a lack of diligence and 
forfeits his appeal. Brown v. House, 119 N.  C., 622; Haynes v. Coward, 
116 N .  C., 840; Graham v. Edwards, 114 N. C., 228; Sanders v. Thomp- 
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i o n ,  114 N.  C., 282; S. 7;. Jarnes, 108 N.  C., 792; Collins v. Faribault, 92 
N.  C., 310, and there are still other cases. There are some matters a t  
least which should be deemed settled and this is  one of them. 

Certiorari denied and appeal dismissed. 
.4 

Cited: ~Vorr ison v. Craven, post, 329; Critz v. Sparger, 121 N .  C., 
283; RothchiCd v. MciVichol, ib., 284; Parker v. R .  R., ib., 504; McMil- 
Zan v .  McMillan, 122 N.  C., 410; Norwood v .  Pratt, 124 N. C., 746, 747; 
Benedict v. Jones, 131 N.  C., 475; WortK v.  Wilrnington, ib., 533; S.  v.  
Telfair ,  139 N. C., 555; Slocornb v. Construction Co., 142 N.  C., 350; 
Walsh v. Burleson, 154 N .  C., 175; Mirror Co. v.  Casualty Co., 157 
N. C., 30; Caudle v. Morris, 158 N.  C., 595; Hawkins v. Tel. Co., 166 
S. C., 214; Transportation Co. v. Lumber Co., 168 N. C., 61; Land Co. 
v. McKay,  ib., 85; S. v. Trull, 169 N. C., 370. 

CAUSEY v. SNOW. 

Action on Note-Issues-Practice-Evidence-Presumptied 
Woman-Assent of Husband to Wife's Contract. 

1. Where an action in the nature of a creditor's bill proceeded to final decree 
and a note which had been executed to a commissioner appointed in the 
cause was, by the decree, turned over to one of the parties to the suit, 
the remedy of the owner was by action thereon and not by motion in the 
cause. 

2. In  an action on a note, an issue involring the enquiry whether defendants 
were indebted to plaintiff and, if so, in what 'amount, was sufficient to 
enable defendants to hare the question of plaintiff's ownership of the 
note passed on by the jury. 

3. Where, in an action on a note, the defendant admits its execution and the 
plaintiff produces it on trial, the presumption raised by the law that the 
plaintiff is the rightful owner is not rebutted by the defendant's denial 
of such ownership in the answer. 

4. The contract of a married woman, made against her interest, and for 
which she receives no valuable consideration, is invalid without her 
husband's consent. 

ACTION, on a note, tried before McIver, J., and a jury, a t  July,  (280) 
1896, Special Term of GUILFORD. 

The decree referred to in the opinion and by the terms of which the 
note sued on was given was rendered ir, a cause entitled N. L. Causey, 
for herself and all other creditors, etc., v. The  Willow Brook M f g .  Co., 
and  was as follows: 
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"This being an action to enjoin the sale of property under executions' 
upon docketed judgments against the Willow Brook Mfg. Co., and pray- 
ing a sale of all the property of said company by decree of court and the 
ascertainment of the liens on the property and the applications of the 
proceeds of sale by the court according to the priority of liens and the 

1 rights of all ihe parties, and the case being duly constituted in  court by 
service of summons and publication, the same is now set down for hear- 
ing, and now by consent of parties and the admitted and undenied facts 
in the pleadings, the parties submit and bring the case on for judgment 
upon the following undisputed facts, towit : 

"1. The High Point Mfg. Co. was the owner of a factory and fixtures 
on a lot in  High Point of one acre and one hundred poles, and in the 
course of its business i t  executed a mortgage to secure $15,000 of bonds 
issued by the corporation, each bond being for the sum of one thousand 
dollars, all of which said bonds became the property of the Wachovia 
Bank, of Winston. 

''2. That said High Point Mfg. Co., on 8 November, 1882, sold and 
conveyed all of its property to the Willow Brook Mfg. Co., and at the 
same time the said Willow Brook Go. acquired by purchase of and from 
0. S. Causey five lots of land adjacent to the said property of the High 
Point Mfg. Co., and for said five lots agreed to pay eight thousand and 
five hundred dollars ($8,500) whereby the said Willow Brook Go. ac- 
quired said property, subject to the mortgage to secure the $15,000 
aforesaid, and charged with the said purchase money of the five lots pur- 
chased of 0. S. Causey. 

"3. That the WiIIow Brook Go. had on the premises affixed to 
(281) the freehold an engine and boiler purchased of W. A. Harris at  

$3,400 reduced by payment thereon down to $2,600, with a written 
reservation of title untn full payment, which was before the law was 
passed requiring such reservation to be registered. 
''4. That the Mutual Uachine Works, of Philadelphia, sold and deliv- 

ered thirty looms to the Willow Brook Co., which came to hand and were 
put into position and fastened down to the floor, and some two months 
thereafter the said Willow Brook Co. executed a written reservation of 
title to said Mutual Nachine Works, and same was not registered as re- 
quired by the statute in force at  the time of the execution thereof until 
within sixty days next before the institution of this suit-cost price 
$2,300. 
' ' 5 .  During the course of its business the Willow Brook Go. became in- 
debted to the Wachovia National Bank in the sum of $8,500; for that 
debt the company confessed a judgment on 27 September, 1884, in favor 
of said bank, which judgment was void for defects i n  the affidavit on 
which it was founded. 
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"6. That the Willow Brook Co. also became largely indebted to the 
First National Bank, of Winston, and on 20 March, 1884, confessed judg- 
ment in  favor of that bank for $18,096.50 and cost, which said judgment, 
as well as the one last aforesaid, Jvere docketed in the Superior Court 
clerk's office of Guilford. . 

"7. That besides these debts reduced to judgments, the other creditors 
made defendants, subsequently to said two in favor of the bank also 
obtained judpen ts ,  and had them docketed in the Superior Court of 
Guilford before the registration of the reservation of title by the Mutual 
Machine Works was ever registered, tom-it : Four judgments in favor of 
Brown Bros., one for $13.16 and costs, one for $83.54 and costs, one for 
$194.24 and costs, and one for $70.59 and costs. Two in favor of 
Henry Gould, one for $240.25 and costs, and one for $240.25 and costs, 
those in  favor of Brown Br'os. being docketed 17 February, 1885, and the 
two in favor of Henry Gould docketed on 2 Narch, 1885, and besides 
these there are judgments as follom~s : One in favor of Guesheimer & Co., 
for $693.94 and costs, docketed 31 August, 1885; one in  favor of 
J. L. Lindsay for $159.65 and costs, for A. Hoen & Go., for $66.34 (282) 
and costs, one in favor of John Snedecker for $34 and costs, the 
last three docketed 18 March, 1885. 

"8. That besides these debts reduced to judgments as aforesaid, the 
said Willow Brook Co. was indebted to the plaintiff in  $8,500, the pur- 
chase money of the five lots sold to the company by 0. S. Causey, and 
the further sum of $15,000 by virtue of the notes of the company in  pay- 
ment of moneys due her as her separate estate. 

"9. That the Willow Brook Co., in  the course of its business, effected 
insurance on the factory, fixtures, etc., and the same was consumed by 
fire on 4 July, 1884, and the moneys realized from the policies went as 
appropriated in the policies, to the judgment in favor of the First Na- 
tional Bank, of Winston, leaving a balance then of $3,750, and the cou- 
pon bonds held by the Wachovia Bank were paid off, except $3,000, the 
sum of $8,600 was paid plaintiff on the note given for the five lots 
conveyed to the company by 0. S. Causey, and the residue paid to plain- 
tiff in  part of her debt of $15,000 aforesaid. 

''10. That the W a c h o ~ i a  Bank, on the judgments aforesaid, confessed 
to it, caused execution to be issued and sold all the right, title and inter- 
est of the Willow Brook Mfg. Go. in  the lands purchased of the Hi& 
Point Mfg. Co. and the five lots adjacent purchased of 0. S. Causey, and 
all the machinery and fixtures, including the looms bought of the Mutual 
Machine Works, and the engine and boiler bought of W. A. Harris, the 
sale being a sale of the equity of redemption in all the realty, except the 
five adjacent lots, and subject to prior liens thereon to secure the coup011 
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bonds aforesaid and to the said confessed judgment in favor of the First 
National Bank, of Winston. 

"That at the sale the plaintiff purchased all of the said property, and 
paid her money for it, and took a sheriff's deed therefor, the sale being 
under the said Wachovia Bank execution, in  good faith, believing that 
the sale was all regular and fair and the title valid and good, and so be- 
lieving she went on and paid $3,000 to the Wachovia Bank in order to 
relieve the property of a balance due on the mortgage given to secure the 

$15,000 of coupon bonds, paid the First Kational Bank, of Win- 
(283) ston, $3,750 not paid by insurance policy, and paid and took 

assignment of balance due W. A. Harris for engine and boiler, 
the title to which mas reserved, and she has since bought and had trans- 
ferred the claims of the Mutual Machine Works of $2,300 to herself and 
owns the same now. 

"That in the course of this suit, by consent of parties, the whole prop- 
erty, including looms bought of the Nutual Machine Works, was sold by 
R. R. King and John A. Barringer, as receivers, and the sales confirmed, 
and from their report filed, after deducting the expenses of sale and all 
costs, there appears to be a net sum of $------ in hand and subject to 
application by this Court. 

"Upon the foregoing facts i t  is adjudged by the Court that the plain- 
tiff has the right of subrogation to the lien of the Wachoria Bank as 
bondholder for $3,000 paid by her to relieve the property of the mort- 
gage thereon and its interest since paid by plaintiff, also to lien of the 
judgment of the First National Bank, of Winston, for $3,750 paid.by 
plaintiff to relieve her purchase from the lien of the judgment and inter- 
est on that sum, and also hath the right to have $2,600 secured by a re- 
served title to engine and boiler purchased of W. A. Harris and assigned 
to her, making in the aggregate $9,350 principal money, and the Court 
adjudges that said three sums have priority over all other creditors. 

"11. That the looms bought of the Mutual Machine Works became 
and were a fixture, being a part of the freehold, and as such came under 
the lien of the mortgage given to secure the coupon bonds under the 
lien of the judgment in favor of the First National Bank; and the net 
sum in hands of the receivers from all sources, including said looms, not 
being sufficient to pay said liens, without regard to the reservation of 
title on the engine and boiler, it is adjudged by the Court that there is 
no need to go further and pass any judgment as between the other credi- 
tors by subsequent judgments, and those without judgments, and there- 
upon i t  is adjudged by the Court that the receivers, R. R. King and John 
A. Barringer pay the costs, to be taxed, of this cause, and the residue they 
shall pay over to plaintiff and take her receipt therefor.'' 
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On the trial the defendants, other than 0. S. Causey, tendered (284) 
a n  issue as to the ownership of the note sued on. His Honor de- 
clined to submit such an issue and submitted one as to whether defend- 
ants were indebted to plaintiff, and if so, in  what amount. There was a 
verdict followed by judgment for the plaintiff and the defendants ap- 
pealed. 

Messrs. L. M. Scott and J .  A. Barringer for plaintiff. 
~ e s s r s .  Dillard & King and J .  T. Morehead for defendants (appel- 

lants). . 
MONTGOMERY, J. There was a motion made in  the court below to dis- 

miss the action on the ground that the note sued on showed on its face 
that i t  was executed to commissioners named in  a certain action in  the 
nature of a creditor's bill, in the same court in  which the present action 
i s  pending, in which the plaintiff here was of the plaintiffs there, and 
the Willow Brook Mfg. Go. and others were defendants, and that there- 
fore proceedings to recover on the note should have been commenced by a 
motion in  that cause. His Honor committed no error in overruling the 
motion. The decree in  the creditor's bill was a final one. The receivers 
had performed all the duties required of them and they were ordered in 
the decree to pay over to the plaintiff the funds in their hands after first 
paying out of the same the entire costs of the proceedings. The defend- 
ants' secofid exception was to the refusal of his Honor to submit an issue 
as to the ownership of the note sued on. The Court submitted an issue 
as to whether the defendants were indebted to the plaintiff, and if so, in 
what amount? And we are of the opinion that that issue was sufficient 
for the purpose of enabling the defendants to have the question of the 
plaintiff's ownership of the note passed upon by the jury. I t  
arould have been an easy matter for his Honor to have instructed (285) 
the jury that, if they found from the evidence that the plaintiff 
was not the owner of the note, then they should find for their verdict that 
nothing was due to her; and the jury would have had no trouble in  un- 
derstanding the matter committed to them. 

After the testimony was all in, the Court charged the jury that if they 
believed the testimony they should find the issue submitted in favor of 
the plaintiff. The defendant in  his answer admitted that he had exe- 
cuted the note for money lent to him and that he had not paid any part 
of it. He, however, denied that the plaintiff was the owner of the note, 
but he introduced no sufficient testimony tending to make good the aver- 
ment. 

The plaintiff having produced the note on the trial, and the defendant 
having admitted its execution, the law raised the presumption that the 
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HOLLOWELL V. B. & L. ASSOCIATION. 

plaintiff was the rightful owner. And this presumption was not re- 
butted by the defendant's denial i n  his answer. Pate v. Brown, 85  N.  C., 
166: Jackson v. Love, 82 N. C.. 405. 

The defendant alsd set up in' his answer the defense that although he 
executed the note to the commissioners for money lent to him by them by 
order of the Court during the pendency of the creditors' bill, he yet had 
an  understanding with the plaintiff at  that time that he would not be 
compelled to pay the note in  the event that her claim should be adjudged 
of prior dignity over the other creditors; and that she did recover in the 
said creditors' bill all she claimed. The defendant avers that the consid- 
eration upon which plaintiff's promise was based was that he should not 
become one of the parties to the creditors' bill, as a stockholder, for the 
purpose of contesting her right of priority over the other creditors. 
Upon an inspection of the final decree in the creditors' bill i t  is plainly 

to be seen that the promise of the plaintiff, if made by her, was 
(286) against her interest; that she had never received anything of 

value from the defendants, and that her claims against the de- 
fendants in  the creditors' bill were in law paramount to those of any 
stockholder. The plaintiff was a married woman a t  the time of the 
alleged agreement with the defendant, and could not make such a con- 
tract without the assent of her husband, and that she did not have. There 
was no error. 

Affirmed. 

Cited: Holmes v. Davis, 122 N. C., 270; Vanm v. Edwards, 128 8. C., 
426; In  Re Hybart's Estate, 129 N.  C., 131; Woods v, Finley, 153 N. C., 
499. 

R. L. HOLLOWELL v. THE! SOUTHERN BUILDING AND LOAN 
ASSOCIATION. 

Action to Recover for Usurious Interest Paid-Usury-Bui2ding and 
Loan Association Loans. 

1. Any charges made by a Building and Loan Association against a borrowing 
member, in excess of the legal rate of interest, whether such charges 
are called "fines," "dues" or "interest," are usurious. 

2. A borrower who has paid usurious interest may, under section 3836 of 
The Code, recover of the lender twice the amount of usurious interest so  
paid, notwithstanding he is in pari delicto in the transaction. 
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ACTION, to recover twice the amount of usurious interest paid by plain- 
tiff to defendant Building and Loan Association. There was judgment 
for the plaintiff and defendant appealed. 

Mr. J .  A. Barringer for plaintiff. 
Messrs. J .  T .  Norehead and Shaw & Scales for defendant (appellant). 

FURCHES, J. I t  is alleged in the complaint that the plaintiff (287) 
borrowed of the defendant $1,000, which sum had been paid off 
and satisfied by plaintiff before the commencement of this action. That 
defendant charged plaintiff $5 as interest and $12 as dues, to be paid on 
the last Saturday in each month. That plaintiff continued to pay this 
interest and these dues, as required by the tontract of loans, until 1 July, 
1894, when he had paid the defendant $450.60. This left, as defendant 
contended, the sum of $730.97, which the plaintiff paid to the defendant 
-making the sum of $181.57 he had paid to defendant for the loan of 
$1,000 for 1 4  months and 21 days. Plaintiff then claims that he is en- 
titled to recover of the defendant $363.14-this being double the amount 
of interest paid by him to defendant association. To this complaint the 
defendant demurs. The Court overruled the demurrer, gave judgment 
for plaintiff, and defendant appealed. 

This court has decided that whatever is collected over and above 6 per 
cent, whether called interest or "dues" is, in  fact, interest and usurious. 
Meroney v. B. & L. A., 116 N.  C., 882; Rowland v. B. d3 L. A., 115 
W. C., 825; Miller v. Ins. Co., 118 N .  G., 612; Roberts 1).  Ins. Co., 118 
N.  C., 429. That a member of the association may be a borrower from 
the association, and any charges made against him in excess of the law- 
ful rate of interest, whether called fines, charges, dues or interest are, in 
fact, interest and usurious. Strauss v. B. and L. A., 117 N.  C., 308 ; and 
118 N. C., 556. Whenever more than the lawful rate of interest is 
charged i t  is usurious, and the party paying i t  may recover back from 
the party to whom i t  is paid, double the amount of interest so paid by 
him. Code, sec. 3638. I f  we follow the logic of these authorities the 
judgment must be affirmed. 

The defendant cites Latham v. B. & L., 77 N.  C., 145, to sus- (288) 
tain the demurrer. That action was brought to recover $92.04 
wrongfully paid to the defendant through a mistake of fact. The 
Court found that this money was not paid under a mistake of fact and 
that the plaintiff could not recover, which this court sustained. So, it 
will be seen, that this case is clearly distinguishable from Latham's 
case, supra. I t  is true that, in the discussion of the case of Latham, 
there is an obiter that seems to be very much on the line of the defense 
in this case. But this dictum is not in harmony with the authorities 
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cited above, if i t  should be construed to sustain the demurrer, and if 
allowed the construction contended for by defendant, i t  vitiates and ren- 
ders void section 3836 of The Code, as'that dlictum is put upon the 
ground that the courts will not lend their aid to parties in  pari delicto, 
while the statute (Code, sec. 3836) expressly provides that a party who 
has so paid usurious interest (and is in pari delicto) may recover double 
the amount he has paid. There is 

No error. 

Ci ted:  Cheek v. B. and L. Asso., 126 N .  C., 245; T u r n e r  v. Boger, ib .  
302; MacRacken  v. B a n k ,  164 N.  C., 27. 

GARRETT & SONS v. S. J. PEGRAM & GO. 

Act ion  for Darnages-Stipzllation Pending Ac t ion  and Before Trial  Con- 
cerning Matters in Controversy-ilclmissibility-Instructions. 

1. Where, pending an action to recover for damage done to a lot of tobacco 
which plaintiff had bought and paid for under a guarantee of soundness 
by defendants, an agreement was entered into, adjusting the amount of 
damage per pound which plaintif€ should recover, if entitled to recover 
at all, said agreement to be without prejudice to either party: Held, 
that such agreement was not an offer of compromise in the meaning of 
section 573 of The Code, and was admissible on the trial of the action 
to determine the amount of plaintiff's recovery. 

2. Sfter a full and fair review of the evidence and charge in all the issues, 
in the trial of such action, it was not error to add that, if plaintiffs were 
entitled to recover anything, the amount would be that agreed upon by 
the stipulation. 

(289) ACTION, for damages to a lot of tobacco, tried before McIver ,  
J., and a jury, at  June, 1896, Special Term of GUILFORD. There 

was a verdict for plaintiff and from the judgment thereon defendants ap- 
pealed. 

Nessrs .  Dillard & K i n g  for plaintiffs. - 
M r .  J .  T .  Morehcad for defendants (appel lants) .  

FURCHES, J. Upon this case coming on for argument, the plaintiff 
(appellee) moved to dismiss the appeal under rule 28, alleging that 
appellant had failed to comply with said rule in  printing the record. 
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Wiley v.  wining Co., 117 S. C., 489. To avoid the consequences of this 
motion and the dismissal of the appeal, the defendant abandoned any 
exception that would require a perusal of any part of the trtmscript not 
contained in  the printed record. 

This reduces the matters for our consideration to two questions-the 
alleged contradiction in  the Judge's charge upon the question of damages 
and the introduction of Exhibit A. And the defendant's counsel argued 
only these two questions. Reversing the order in  which these questions 
are presented we will consider the introduction of Exhibit A as evidence. 

This is objected to by the defendant, i t  is true. But the burden of 
showing that it mas improperly allowed as evidence is on the defendant, 
and this he has failed to show. The only ground suggested why it 
mas not proper evidence is, that i t  n-as the nature of a compro- (290) 
mise, and should have been excluded under section 573 of The 
Code. But to our minds it does not appear to have been a compromise, 
or in the nature of a conipromise; but an adjustment of the amount of 
damages per pound, if the plaintiff should recover. But i t  was not to 
affect the status of the parties, as to plaintiff's right to recover or de- 
fendant's right to defend and defeat plaintiff's recovery. 

To our minds, i t  was used on this trial for the rery purpose i t  mas in- 
tended for by the parties. 

The only other question is the alleged contradictions contained in  the 
charge of the Court. These contradictions we fail to see. The Court 
seems to have charged fully and fairly upon every question presented by 
the controversy; and then, in substance, instructed the jury that the 
amount of damage the plaintiffs'were entitled to recover, if they were 
entitled to recover anything, had been agreed upon by the parties in  
Exhibit A, this being the difference between 29 cents per pound, the 
price for which defendants sold the tobacco to plaintiffs, and 17 cents per 
pound, the amount they have agreed it was worth in  its damaged con- 
dition, to which they should add expense of shipping, storage, etc., as 
agreed in  Exhibit A. And this was the only use they were allowed to 
make of Exhibit A in  making up their findings upon the issues submit- 
ted to them. 

I t  seems to us there can be no just grounas of exception to this charge; 
and no error appearing to us, the judgment must be 

Affirmed. 

D o u ~ ~ a s ,  J. ,  being related to one of the parties, took no part in  the 
decision of this case. 
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Action to  Recover Land-Judgment. 

Where, in the trial of an action of ejectment, the plaintiff established title 
in himself by a succession of deeds through a sale under power in a 
mortgage given by the ancestors of defendants, it was error to adjudge , 
that plaintiff was entitled only to an order of sale of the land. 

ACTION, to recover land, tried before X c I v e r ,  J., and a jury, at July 
Special Term, 1896, of GUILFORD. The plaintiff introduced a mortgage 
deed executed by John Puryear and wife (signed "Pryer"), nonpay- 
ment of the debt, sale under the mortgage by the.mortgagor, deed to pur- 
chaser and deed from purchaser to plaintiff. Defendants claimed as 
heirs of John Puryear. 'His Honor held that the plaintiff was not en- 
titled to a judgment for possession, but only to an order of sale, where- 
upon plaintiff submitted to nonsuit and appealed. 

Mr. J .  A. Barringer f o r  plaintiff (appella.nt). 
No counsel contra. 

FURCHES, J. This appeal was not argued for the appellees, and this 
may be unfortunate for them, as we are unable to see any ground upon 
which the judgment of the Court can be sustained. I t  is stated in the 
case that plaintiff and defendants both claim under the same party- 
the common source. And plaintiff has introduced deeds, without objec- 
tion, showing a regular claim of title from John Puryear (or John 
Pryer) to himself. And defendants, as we understand the case, claim 
their title as the heirs at  law of the said John. Upon plaintiff's showing 

these facts, and also showing that defendants were in possession, 
(292) we see no reason why he was not entitled to a judgment for posses- 

sion of the land. 
But a t  this stage of the trial the Court stated to the plaintiff "that he 

could not allow him to have a decree for possession of the land, and that 
all he could have was an order for sale." I n  this there was error. This 
ruling could not have been put upon the apparent difference i n  the name 
"Puryear" and "Pryer." I f  it had been for this reason (and there is 
nothing in the record to suggest that. i t  was), that the mortgagor was 
not the same person as that of the ancestor of defendants, there sLould 
have been no judgment for plaintiff, for this reason would have applied 
as well to "a decree for a sale of the land" as to a judgment for posses- 
sion. 

There is error and the judgment of nonsuit is set aside and a new trial 
awarded. 

New trial. 
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WALTER LEWIS V. W. I?. CLEGG. 

Adion for False Arrest-Damages. 

1. ,4 ~blnintiff in an action for injuries resulting from his false imprisonment 
must show that he has beell injured, and can recover only for actual 
damages, including injury to feelings and mental suffering, and is ilot 
entitled to punltive damages unless the arrest was accompanied with 
malice, gross negligence, insult or other aggravating circumstances. 

2. In an action for damages for injuries caused by the defendant's having 
plaintiff unlawfully arrested and imprisoned, on the ground that he was 
about to dispose of his property fraudulently, plaintiff alleged that after 
his arrest certain contracts of employment he had made were rescinded 
by the other parties, and that a marriage engagement was canc3elled. 
On the trial it appeared that defendant knew that plaintiff had no 
property except $31.50 due from his employer for labor, and that the 
plaintiff had riot disposed of ally property, and further, that defendant's 
purpose in having plaintiff arrested was to enforce the payment of a debt 
of $13.60 due to him from plaintiff, which was accomplished by obtain- 
ing an order from plaintiff on his employer: Held, that plaintiff was 
entitled to nominal damages only, in the absence of evidence that the 
marriage was postponed by reason of the arrest, or that plaintiff under- 
went any suffering, or that he lost employment or credit, or suffered 
any injury to his reputation in the community. 

ACTION, for damages, for unlawfully causing the arrest of (293) 
plaintiff and the abuse of legal process, tried before Mclver, J., 
and a jury, at  July  Special Term, 1896, of GUILFORD. 

The complaint alleged, as a first cause of action, that "on 9 April, 
1895, the defendant William F. Clcgg, imprisoned the plaintiff and de- 
prived him of his liberty for the space of twenty-four hours, unlawfully 
and with force, and without probable cause, on a pretended charge that 
the plaintiff 'had disposed of his property with intent to defraud his 
creditors, a i d  was about to depart from the State,' to his great damage, 
twenty-five hundred dollars.'' 

As a second cause of action the deferldailt alleges: 
"1. That on 9 April, 1895, the defendant applied to J. A. Pritchett, a 

justice of the peacc for the county of Guilford, for the process of arrest 
and bail against the defendant in an action to recover the sum of $13.60 
of him, and in order to obtain such order of arrost and bail made affidavit 
that the defendant was indebted to him in said amount and that he had 
disposed of his property, with intent to defraud his creditors, and was 
about to depart from the State. 

"2. That upon and by virtue of the said affidavit the defendant 
procured to be issued an order of arrest against this plaintiff, under 
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(294) which the plaintiff was arrested and imprisoned for the space of 
twenty-four hours and compelled to pay, by reason of such de- 

tention, the sum of $13.60 and the further sum of $2 costs in the action. 
"3. That the above facts set forth in  the said affidavit and alleged in  

the first article of this cause of action were absolutely false and there 
was no probable cause for making said arrest, or for arresting and im- 
prisoning this plaintiff. 

"4. That the defendant, well knowing that the plaintiff in this action 
was insolvent, and did not have $500 worth of personal property and had 
no real estate whatever, which was a fact at  the time, and that by the 
simple process of the law, towit, a summons, judgment and execution, he 
could not make the defendant pay the said sum of $13.60, resorted to this 
unusual and extraordinary process of arrest and bail for the purpose of 
making said plaintiff pay the debt aforesaid, well knowing that he was 
not entitled to such ancillary and unusual process, and that thereby he 
was relying upon and resorting to such process unlawfully and wrong- 
fully and was thereby abusing the process of the law, while this plaintiff 
was a resident of this State and was entitled to his exemptions against 
said debt. 

"5. That at the time of the plaintiff's unlawful arrest as afpresaid, he 
was under contract of marriage with a young lady of about his own age 
and of a Yair name, and that the plaintiff at  the time of his arrest was 
of a good name, reputation and credit and had a fa i r  prospect in life, 
and had made a contract to sell tobacco for responsible parties, by which 
he had reason to believe he would make a considerable sum of money; 
by reason, however, of such false arrest he was deprived of the benefits of 
such contracts and they were rescinded, and he was notified that they 
would not be fulfilled on the part of the persons making them, and he 

suffered damages in  his reputation, character and credit, and men- 
(295) tally and physically, and the said contract of marriage was broken 

off by the said young lady and her parents, and he was forbidden 
to  isi it their house, to his damage twenty-five hundred dollars. 

"Therefore, he demands judgment for the sum of $15.60 extorted from 
him by the defendant as aforesaid, and the further sum of twenty-five 
hundred dollars as damages." 

The answer of defendant alleged that the proceeding under which 
plaintiff was arrested was instituted by him in  good faith, based on 
probable cause, he having been informed that plaintiff had sold some 
property and was on the point of leaving the State, and was, in fact, 
arrested at 12  o'clock at night at the depot where he was about to take 
passage on a freight train for Norfolk; that plaintiff justly owed him 
the debt, and that plaintiff was only detained for about two hours and 
was not imprisoned, and that plaintiff had not been damaged. 
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On the trial i t  did not appear that plaintiff had suffered any damage 
by reason of the arrest; the cancellation of the contract of employment 
was not caused by the fact that he had been arrested and that he had 
not been refused credit because of such arrest; nor had the marriage 
been postponed by reason of the arrest. 

There was a verdict in favor of the plaintiff for $200 and from the 
judgment thereon the defendant appealed. 

X r .  J .  A. Barringer for plaintif. 
Xessrs. James E. Boyd and F. H.  Busbee for defendant (appellant). 

~ ~ O N T G O M E E Y ,  J. The defendant knew that the plaintiff had no prop- 
erty except an amount of $31.50 due to him by the railroad company for 
a month's service already rendered. The defendant, in his testi- 
mony, said: "I knew the plaintiff had little or no property, ex- (296) 
cept his clothes and the amount due him by the railroad." With 
a knowledge of this fact, the defendant sued out arrest and bail proceed- 
ings, in  which i t  was alleged that the plaintiff was indebted to him in  the 
sum of $13.60, and that he had disposed of his property with intent to 
defraud his creditors, and was about to depart from the State. After 
the arrest had been bade, the plaintiff gave the defendant an order on 
the railroad conlpapy fo; the iebt. N; return of the proceedings has 
ever been made by the justice by whom the process was issued. There 
was testimony going to show that the defendant had abused the process 
of the law in  having issued these proceedings; that his purpose was not 
to collect his debt by means of legal remedies invoked in good faith, but 
to compel the debtor to pay to escape the humiliations and pains of 
imprisonment. There was no pretense that the plaintiff had disposed of 
any of his property. Indeed, he had nothing to dispose of except the 
$31.60, and that sum the defendant knew he had not disposed of. Credi- 
tors &st learn that they cannot resort to the process of the law to enable 
them to extort from a debtor that which could not be appropriated to 
their debts by the law. But the debtor, when he becomes a plaintiff 
against the creditor in  an action to recover damages on account of in- 
juries which he has sustained by reason of his unlawful arrest and the 
abuse of process of the court by creditor, must show that he has been 
injured by such proceedings. I f  the arrest was accompanied with malice, 
gross negligence, insult or other aggravating circumstances, punitive 
damages will be awarded. I f  not, the plaintiff can recover only for 
actual damages, including injury to feelings and mental suffering. I n  
the case before us there was, from the testimony, an entire lack of those 
elements which would subject the defendant to damages as smart 
money-punitive damages. Upon a close scrutiny of the testi- (297) 
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n~ony-of the plaintiff's particularly-we are unable to discover that 
the plaintiff has suffered any damage whatsoever. There was no tes- 
timony that the marriage was delayed or postponed in  any way by 
reason of the arrest; none that the plaintiff underwent mental or physi- 
cal suffering; none that he lost employment or credit, or suffered any 
injury to his character and standing in the community. I t  is true that 
he showed that Nr .  Patterson had annulled a business contract with him, 
but he did not say that that act of Mr. Patterson was on account of the 
plaintiff's arrest by the defendant or that i t  had any connection with i t ;  
and Mr. Patterson testified that he had not heard of the plaintiff's arrest 
when the agency was revoked by him. He  also testified that Mr. Van- 
story, the keeper of a livery stable, had refused to credit him, but he did 
not say that the refusal of credit was on account of the plaintiff's arrest. 
We are, therefore, of the opinion that his Honor was in  error when he re- 
fused to instruct the jury as asked in the defendant's first prayer for 
instructions, which was in  these words: "The.plaintiff cannot, upon his 
allegation, recover exemplary or punitive damages, and there is no evi- 
dence of actual damage to plaintiff by reason of the arrest." I t  is un- 
necessary to discuss the other exceptions. The plaintiff would be en- 
titled to nominal damages and such actual damages as he may show he 
has sustained. 

New trial. 

Cited: Lovick v. R. R., 129 N. C., 4 3 5 ;  Tucker v. Winder, 130 N. C., 
148; Kelly v. Traction Co., 132 K. C., 375. 

(298) 
STATE Ex REL BOARD OF COMMISSIONERS v. J. D. SUTTON ET ALS. 

Action on #heriff's Bond-Oficial Bonds-Conditio-Szlreties. 

1. Although section 2073 of The Code prescribes that one of the bonds 
required to be given by the sheriff of a county must be ccnditioned for 
the settlement of the "county, poor, school and special taxes,'' yet where 
the bond given by a sheriff was conditioned for the settlement of the 
"county taxes due to said county," the omission of the words "poor, 
school and special" did not contract or abridge the liability of the 
sureties for the sheriff's default as to school taxes, since, under section 
1891 of The Code, the bond may be put in suit for the benefit of the person 
injured, notwithstanding any variance in the penalty or condition of the 
instrument from the provisions prescribed by law. 

2. The iicounty" bond of a sheriff is liable for any school taxes, whether 
belonging to the State or county school fund. 

3. The Board of County Commissioners are the proper relators in an action 
against a defaulting sheriff to compel the settlement of school taxes. 
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ACTIOK, heard on complaint and demurrer, before Coble, J., at No- 
vember Term, 1896, of LENOIR. 

This action was brought to recover of the defendant J. D. Sutton, 
sheriff, and the other defendants, as sureties on his bonds, the sum of 
$3,098.76, a portion of the school fund, levied by the State under the 
general law for school purposes, to be expended for common school pur- 
poses in said county, and collected by the defendant Sutton, as Sheriff of 
Lenoir County, during his term of office, commencing on the first Mon- 
day in  December, 1892, and ending on 11 January, 1895, at  the time his 
successor was legally appointed. 

I t  was admitted that the defendant Sutton executed, during his said 
tern1 of office, three bonds, viz. : The bond upon which this action 
is brought, and for the collection and payment of the public taxes, (299) 
and what is known as the Drocess bond. 

The taxes in suit were levied by the State for school purposes. A11 
taxes levied by the county for school purposes and for other purposes 
and all law taxes levied by the State other than the school tax in suit 
had been duly paid by the defendant sheriff to the persons entitled in  
law to receive the same. 

The bonds on which suit was brought were conditioned for the settle- 
ment of "the county taxes due to said county." 

The defendant sureties demurred to the complaint, '(because i t  does 
not set forth facts sufficient to constitute a cause of action against them 
in this : 

"First. For that the said action is brought and instituted to recover 
an alleged balance due on the School Fund, and it is not alleged in  the 
complaint that these defendants ever executed any bond or bonds to cover 
the said school fund. 

"Second. For that the conditions of said bonds set out in the com- 
plaint cover and protect only the 'county taxes due to said county,' and 
the default set out and alleged in the complaint, towit, the nonpayment 
of an alleged balance due on the school fund is not covered and protected 
in  the conditions of said bonds or either of said bonds." 

The demurrer was overruled and defendants appealed. 

.Messrs. A. J .  Loft in and George Rountree for plailztifs. 
Messrs. N. J. Rouse and R. 0. Buyton for defendants (appellants). 

CLARK, J. The Code, see. 2073, prescribed that the sheriff shall exe- 
cute three several bonds, payable to the State. (1) "One conditioned for 
the collection, payment and settlement of the county, poor, school and 
special taxes.? (2 )  "For the collection, payment and settlement 
of the public taxes." ( 3 )  "For the due execution and return of (300) 
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process, payment of fees and money collected and the faithful execution 
of his office as sheriff." This latter is commonly known as the "process" 
bond. 

The first of the foregoing bonds covers the taxes levied for school pur- 
poses, whether school taxes are State or county taxes, and its conditions 
should have included the collection, payment and settlement of "county, 
poor, school, and special" taxes. The draftsman in  drawing the "county" 
bond, instead of enumerating these four funds, which should be embraced 
i n  its conditions, inserted only this condition : "If the said James D. Sut- 
ton shall well and truly pay over to those entitled by law to receive the 
same the county taxes due to said county." Many losses having accrued 
to the public by inadvertence and omissions as to the conditions of such 
bonds, the Legislature of 1842 enacted the provision, which, with some 
amendment, is now embraced in The Code, see. 1891, which provides that 
the bond, "notwithstanding any * 'k * variance in  the penalty or 
condition of the instrument from the provisions prescribed by law, shall 
be valid and may be put in suit in the name of the State for the benefit 
of the person injured * * * as if the penalty and condition of the 
instrument had conformed to the provisions of law." The defendants 
when they signed said "county" bond were fixed by law with notice that 
the statute required that bond to cover "county, school, poor, and special" 
taxes, and the omission of the words "school, poor, and special" did not 
contract or abridge their responsibility, which is the same as if those 
words had been properly inserted. There is no doubt which of the three 
bonds required of a sheriff the defendants signed. I t  was the bond for 
"county" taxes. I t  is also clear that such bond, if properly written, 
covered "school, poor, and special" taxes, and the statute supplies those 

words which were omitted from the condition in  the bond. This 
(301) has been repeatedly decided. Kivett v. Pozl,ng, 106 N .  C., 567; 

Joyner v. Roberts, 112 N.  C., 111; Daniel v. Grizza~d, 117 N .  C., 
105; Warren v. Boyd, at this term; Shuster v. Perkim, 46 N .  C., 326. 
Possibly in taking the bond, only the word "county" was inserted, under 
an impression that, ex v i  termini, that covered school taxes, as had been 
held under a former statute in Lindsny v. Ilozier, 44 N. C., 278.  

I t  is immaterial whether the school fund is, strictly speaking, State 
taxes or county taxes, or partly both. They are included i n  the ('county" 
bond and the sheriff must account for them in settling his liability on 
that bond. Tillery v. Candler, 118 N.  C., 888. The case of Governor v. 
Crumpler, 12 N.  C., 63, relied on by defendants,.simply holds that the 
sureties on the "process" bond are not liable for default as to county 
taxes, which is true now, as i t  was then. Eaton v .  ReZZy, 72 N. C., 11.0, 
and cases there cited, were before the act amending The Code, sec. 1883, 
and are not in  point. 
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T h e  Code, see. 2563, made  the  County Commissioners the  proper  re- 
l a to rs  i n  a n  action o n  the  sheriff's bond to compel a settlement of t h e  
school taxes. Laws 1889, chap. 199, substituted the County  Board  of 
Educa t ion  a s  relators ( B o a r d  of Educat ion c. Wal l ,  117 N. C., 382))  
bu t  Acts of 1895, chap. 439, abolished the  County Board  of Educa t ion  
a n d  aga in  made the  County Commissioners t h e  proper  relators. Ti l l ery  
v. Candler, 118 N. C., 888. 

N o  error .  

Cited:  Cornrs. v. Fry,  127 N. C., 262. 

(302) 
JOHX L. NELSON AND S. H .  LOFTIS V. ATLANTA H O M E  

INSURANCE COMPBNY. 

Act ion  o n  Fire  Insurance Policy-Insurance-Additional Insurance- 
Title-Disagreement Between Insurers  and Insured- 

Trial-Instructions t o  J u r y .  

1. The possession of land under a deed apparently good and sufficient, Prop- 
erly acknowledged and recorded and unimpeached, is sufficient evidence 
of tit le; and where such facts appeared on the trial of an issue a s  to 
whether plaintiff was the owner of certain property it  was not error to 
instruct the jury that, if they believed the evidence, they should answer 
in the affirmative. 

2. Where, on the trial of an issue whether plaintid i11 an action on a fire 
insurance policy (which contained a provision making it  void if the 
insured should procure other insurance without the assent of the insurer) 
had accepted other insurance placed on the propelty, as  he alleged, with- 
out his knowledge or consent, a n  instruction that defendant contended 
that plaintiff had "received and accepted" such additional policy, and 
that,  if such receipt and acceptance was established, the issue should be 
found against the plaintiff, preceded by a reading of the trial judge's 
minutes of the testimony, was sufficiently full and explicit in the absence 
of a request for further instructions. 

3. Ratification is the subsequent affirmance or adoption of the act of another, 
or of the voidable contract of the party himself, but it must be made 
before any liability accrues under the contract; hence, one to whom a 
policy of insurance was issued without his knowledge or consent and 
who did not intend to accept i t  when i t  was issued, cannot accept it  
after a loss, and the flling of proofs of loss thereunder is not an accept- 
ance such as  will violate a provision in an existing policy against addi- 
tional insurance. 
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4, d contention between the parties to a policy as to whether additional 
insurance had been taken in violation of a condition in the policy in 
suit, is not a "disagreement as to the amount of the loss," although, if 
both policies had been valid the loss would have been divided; hence, 
where such contention was the only disagreement claimed, a lack of full- 
ness in an instruction as to the amount of the loss was not error. 

ACTIOE, on a policy of insurance, tried at Kovember Term, 1896, of 
LENOIR, before Coble, J., and a jury. 

(303) The following were the issues submitted to the jury and the re- 
sponses thereto : 

1. Was the plaintiff Nelson the owner of the said buildings destroyed? 
Answer: Yes. 
2. Were the buildings described in the said policy of insurance de- 

stroyed by fire on 28 February, 18952 
Answer : Yes. 
3. Did the plaintiffs have, at  the time of the issuing of the policy of 

insurance, or did they afterwards have, any other contract of insurance, 
whether valid or not, on the property covered by the policy of insurance 
declared on ? 

answer:  No. 
4. I f  so, did the defendant company agree thereto in writing on the 

policy declared on 2 
Answer : - -----. 
5. Has the plaintiff furnished proof of loss to the defendant as re- 

quired by the policy of insurance declared on? 
Answer: Yes. 
6. Has there been any arbitration to ascertain the amount of loss 

prior to the institution of this suit ? 
Answer: No. 
7. Did the defendant notify the plaintiffs, or either of them, that i t  

wopld not pay the amount of the policy and decline to pay the amount of 
the policy prior to the expiration of sixty days after the fire? 

Answer : Yes. 
8. Has there been any disagreement between the plaintiffs and the 

defendant as to the amount of loss prior to the commencement of this 
action ? 

Answer: No. 
9. What damage, if any, are the plaintiffs entitled to recover of the 

defendant ? 
Answer: Two thousand dollars, with six per cent interest from 27 

June, 1895, until paid. 
There was judgment according to the verdict and the defend- 

(304) ant appealed. 
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-llr. Geo~ge Romtree  for plaintif. 
Xessrs. Allen & Dortch f o ~  clefen&nt (appellant). 

DOUGLAS, J. This mas a civil action on a policy of fire insurance 
issued by the defendant to the plaintiff Xelson, as owner, and payable to 
the plaintiff Loftin, as mortgagee, in n-hich was the following condition r 
"This entire policy, unless otherwise prol-ided by agreement, indorsed 
hereon or added hereto, shall be void if the insured now has or shall 
hereafter make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy." The 
defendant alleges that this condition was broken by the issuance to the 
plaintiff Nelson of a policy of insurance corering the same property by 
the Western Assurance Co., of Toronto, Canada. The plaintiff Nelson 
maintains that this latter policy ITas issued without his knowledge or 
procurement, and was uever accepted by him. Nine issues were sub- 
mitted to the jury, without objection, all of which were found for the 
plaintiffs. 

There are three exceptions, all to the charge. The first mas to the 
charge on the first issue, where his Honor told the jury that if they be- 
lieved the evidence they would answer this issue "Yes." We see no error 
therein. The plaintiffs introduced two deeds, covering the land in ques- 
tion, to Nelson, who, in  his testimony, identified the land. There was no 
other evidence on this issue, and i t  was direct, full and uncontradicted, 
the jury could come to no other possible conclusion if they believed it. 
I t s  credibility was left to them, and the charge of his Honor amounted 
practically to telling them IT-hat would be the legal effect of the 
facts if found. Hannon v. Grizzard, 89 N. C., 115 ; Gaither v. (305) 
Ferebee, 60. N. C., 310; Chemical Co. v. Johnson, 101 N. C., 223; 
Purifoy v. R. R., 108 N.  C., 100. The possession of land under a deed 
apparently good and sufficient, properly acknowledged and recorded and 
unimpeached, is sufficient eridence of title. 

The second exception mas "to the charge upon the third issue, for that 
his Honor did not present the contentions of the defendant, and did not 
explain the law arising upon a consideration of the evidence bearing 
upon this issue." 

The Judge, after reading to the jury his notes of the evidence at the 
beginning of his charge, instructed them as follows on this issue: "The 
third issue submitted to the jury is, Did the plaintiffs have, at  the time 
of the issuing of the policy of insurance, or did they afterwards have, any 
other contract of insurance, whether valid or not, on the property covered 
by the policy of insurance? The burden of this issue is upon the defend- 
ant to show, by the greater weight of the evidence, that the plaintiffs did 
have another contract of insurance, whether ralid or not, on the prop- 
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erty covered by the policy of insurance. The defendant contends that 
the plaintiffs did have another contract of insurance on the property 
covered by the policy of insurance. I t  contends that the plaintiffs had 
received and accepted from the Western Assurance Co. a policy for three 
thousand dollars on the property co~rered by the policy of insurance sued 
on. The plaintiffs contend that they had no other policy on this prop- 
erty. This is for the jury to determine from the evidence in the case. 
I f  Nelson received and accepted a policy of insurance from the Western 
Assurance Co., a policy corering the property covered by the policy sued 
on, then the jury will answer the third issue 'Yes.' I f  the defendant 

has failed to show the affirmative of the third issue, by greater 
- (306) weight of evidence, then the jury will answer the third issue 

'Xo.) )' 
We think this is sufficiently explicit, taken in connection with the 

testimony. The simple question at issue was not whether the policy of 
the Western Assurance Co. was ralid, but whether it was accepted by 
the plaintiff Nelson. There can be no possible question of ratification, 
which is the subsequent affirniance or adoption of the act of another, 
or of the roidable contract of the party himself. There is no pretense 
that Nelson authorized Midgette to issue this policy, and the ouly eui- 
dence of its acceptance by Selson was the fact that he did not return it 
immediately.upon receipt, and that after the fire he sent to the Western 
Assurance Co. a proof of loss containing the remarkable statement that 
"this policy was issued by ybur company, through its agent, voluntarily 
and without the knowledge or procurement of this affiant." I t  is need- 
less to say that he got nothing from this company, and yet this is relied 
on as a ratification. A ratification of what? Surely not of the policy, 
for it will scarcely be contended that the assured can, after the property 
insured has been destroyed, accept a policy issued without his knowledge 
or procurement, and which, at the time of issue, he never intended to 
accept. I n  the absence of any prayer for fuller instructions, we think 
the charge sufficient. Morgan v. Smith ,  77 N. C., 37; King 9. Blackwell, 
96 N.  C., 322; Norgan v. Lewis, 95  N. C., 296; Boone ?;. Murphy,  108 
N.  C., 187; Willey v. R. R., 96 N. C., 408. 

The third and last exception was "to the charge upon the eighth issue, 
for that his Honor did not present the contentions of the defendant, 
and did not explain the issue or the law arising thereon." The charge 
on that issue was as follows: "The eighth issue is, has there been any 

disagreement between the plaintiffs and the defendant as to the - 
(307) amount of loss prior to the commencement of this action? The 

plaintiffs contend that there has been no disagreement between 
them and defend-ant as to the amount of loss prior to the commencement 
of this action, and the burden of showing that there was no such disa- 
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greement is on the plaintiffs and they must show this by a preponder- 
ance of evidence, and if they have done so, then the jury will answer the 
issue 'NO.' If there was a disagreement between the plaintiffs and de- 
fendant prior to the comnencement of this action, the jury will answer 
this issue 'Yes.'" We niight hare some dlifficulty about this portion of 
the charge were there any merit in the defendant's contention relating 
thereto, ~ ~ ~ h i c h  is so pureIy technical as aImost to furnish its own answer. 
I t  is as follows: "The defendant contended before the Court and jury, 
upon the eighth issue, that the undisputed evidence of a disagreement as 
to the amount of loss, that there had always been a disagreement as 
to the issuing and ralidity of the Western Assurance policy, and if it 
was valid both policies aggregated more than the entire loss, and both 
containing the three-fourths ralue clause, the loss that would fall on the 
defendant must in any event be less than $2,000." 

The real contention of the defendant was, not what amount  it should 
pay the plaintiffs, but whether it should pay them anything at all, ar 
i t  set up the policy in the Western Assurance Co., not in diminution of 
the recovery but as a bar to the action. There was no disagreement as 
to the value of the property destroyed, three-fourths of which is larqely 
i n  excess of the defendant's policy. 

As we see no substantial error in the charge, the judgment is 
Affirmed. 

Cited:  Alspaugh c. Ins .  Co., 121 N.  C., 293; Patterson v. ~ V i l l s ,  ib., 
269 ; Hardee v. Weathington,  130 N.  C., 92; M f g .  Co. v. B a n k ,  ib., 608 ; 
BzrllorX- u. Canal Co., 132 N.  C., 181; Roberts v. Dale, 171 N .  C., 468. 

(308) 

F. T. ATKINS v. J. M. CRURIPLER ET AL. 

Mortgage-Power of Xale-Compliance W i t h  Power-Trial. 

(For Syllabus, see report of same case in 118th K. C .  Reports, 5 3 2 ) .  

PETITION by plaintiff for a rehearing of case between same parties, 
118 N. C., 532. 

Messrs. Al len $ Dortch and H. E. E'aison for petitioner. 
Mr. J .  D. R e r r  contra. 

FURCHES, J. This is a petition to rehear, and to h a ~ e  the opinion of 
the Court at  Spring Term, 1896 (118 N. C., 532), reviewed. 
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The first assignment of error in  the petition is that the Court stated 
that the plaintiff, according to his contention, bought the land mentioned 
in the pleadings at  a sale made by T. J. Lee, under the powers of sale 

' contained in  a mortgage to T. 31. Lee, after the death of the said T. M. 
Lee, which petitioner says, '(Upon the contrary, i t  appears is not true." 
I n  reply to this assignment of error we quote the first paragraph of the 
plaintiff's replication to the defendant's answer : 

"The plaintiff, replying to the matters of fact set out in the answer, 
alleges: 1. That in  1810 these defendants made a mortgage deed of 
their interest in the land described in the complaint to one T. M. Lee, 
who died, and his executor, A. M. Lee, sold the same to satisfy the bal- 
ance due on said debt, so secured as aforesaid, and plaintiff became the 
purchaser and took deed." 

This paragraph of the plaintiff's replication would seem to be a suffi- 
cient answer to the first assignnlent of error in  the petition. But 

(309) there is one error in the opinion of the Court, as published. I t  
speaks of this mortgage as only passing se~en-tenths of the estate 

of Irwin Owen, if it had been properly foreclosed; whereas, it should 
halye been four-tenths as it ~vas written in  the opinion of the Court, but 
by inadvertence mas published seven-tenths. 

The second assignment of error in  the petition to rehear is based on 
an alleged erroneous statement of a fact appearing in  the record; that 
the Court, in the opinion heretofore rendered (Atlcins v. Crumpler, 118 
S. C., 532))  states that the deed from A. F .  Johnson to W. L. Faison 
did not appear in the transcript of record. We find that this allegation 
of the petition is not true in fact, as the published opinion of the court 
will show. The court does say that the alleged deed from Faison to 
the plaintiff does not appear in the transcript of record, and this state- 
ment of the court is true. But, according to the principles governing 
this case, i t  is not material as to whether the deed of assignment from 
Johnson to Faison was in  the transcript or not. I t  i s  given the same 
consideration in  the former opinion of this court that we are compelled 
to give i t  now-that i t  did not authorize Faison, the assignee of John- 
son, to foreclose the mortgage of defendants to the Clinton Loan Asso- 
ciation; and if the plaintiff was the purchaser at  such sale, i t  only had 
the effect of making him the equitable mortgagee instead of Johnson. 
Dameron v. Eskridge, 104 X. C., 621. 

The plaintiff admits that after he bought at  the Lee mortgage sale 
he sold to four of the defendants and took their note for $640 at 1236 
per cent. interest, and g a w  them a bond to make them a good and in- 
defeasible title to the whole tract, with full covenants, upon the pay- 
ment of the .$640 note. The defendants deny his power to do this, and 
i t  is our opinion, from the statement of the facts i n  the case before us, 
that he could not. 212 
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But this sale of plaintiffs to defendauts and bond for title cre- (310) 
ated the relation of mortgagor and mortgagee. Ellis v. Hussey, 
66 N. C., 501; Allen I:. l'uylo~, 96 N.  C., 37. 

But this relation, once existing between the parties, continued to exist 
until this note was paid and the deed made, or until, by mutual consent . 
and agreement, i t  was abandoned and the papers surrendered or can- 
celled. Faw v. Whittington, 72 N. C., 321; Hall; v. Lewis, 118 N. C., 
509. And i t  not being shown that this relation has ever terminated, 
the defendants, who were parties to this first contract, would have the 
right to insist on its completion. 

The third assignment of error is as follows: "The court says that, 
at  the time of the tiansaction above referred to, the plaintiff was a mem- 
ber of the Clinton Loan Association." This assignment is not a correct 
statement of what the court said, as the opinion will show. A. M. Lee 
testified that he was a member of the Clinton Loan Association '(and did 
not know when Atkins became a member of the Association." And the 
only reference to this matter, in  the opinion of the court, is the follow- 
ing: "The Clinton Loan Association was a partnership and not a cor- 
poration, and plaintiff was a member of the partnership." 

The fourth assignment is that the court stated in the opinion that the 
$640 note was the original indebtedness for the land. And then the 
petition procekds to deny the truth of this statement. I n  answer to this 
assignment, we will quote the second paragraph of plaintiff's replication, 
as follows: "That he admits making a bond for title to certain of the 
defendants, and taking their note for $.640 in 1882." This, it would 
seem, is a sufficient answer to the fourth assignment of error. 

The fifth assignment of error is, that the opinion of the court states 
that the payments endorsed on the note, made to Johnson, cashier, were 
received by the plaintiff. The counsel for plaintiff admitted that this 
appeared to be so, but in  fact i t  was not; that this error occurred 
from the fact that the plaintiff endorsed the note and the credits (311) 
were entered above his name. I f  this is so, as the plaintiff al- 
leges, he will be able to show the truth of the matter on another trial. 

The counsel for plaintiff admitted on the argument that if there had 
been any evidence showing a connection between the $640 note and the 
"acknowledgment" of indebtedness sued on and bearing date February 
1, 1889, the note for $640 would have been competent evidence, and the 
opinion of the court would be correct. To our mind, this connection 
abundantly appears in  this '(acknowledgment." I t  was not in the usual 
form of transactions between parties, where the sale of property and 
the security taken are contemporaneous. I t  was the "acknowledgment" 
of an ii~debtedness. I t  does not say "the plaintiff has sold the land and 
this is the price or consideration." And the only reference i t  has to the 
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land is  the following: "And we do further agree to surrender and give 
u p  the possession of the I rwin  Owens land, on account of which this 
indebtedness is due, on the first day of January,  1890, unless the sum 
of $640 is  paid before that  day, towit, 1 January,  1890." Why should 

" the plaintiff require payment of $640, the exact sum of the original note, 
given to him on the 31st day of January,  1882 (which bore 121//2 per 
cent. interest), if there was no connection between the transactions? 

The plaintiff stands i n  such relation to the defendants as to make 
i t  necessary that  he should explain these transactions, and show that  
they are free from fraud and usury. Dameron v. Eskridge, 104 N. C., 
621 ; Hall v. Lewis, supra. The petition to rehear is  

Dismissed. 

Cited: Monroe v. Fuchtler, 121 N .  C., 104. 

Action to Foreclose Mortgage-Mortgages-Assignment of ATote and 
Mortgage-Power of Sale-Estoppel. 

1. The assignment of a note with mortgage securing it, does not carry with 
it the power of sale contained in the mortgage. 

2. A sale of mortgaged lands by an assignee of a note and mortgage, under 
a power of sale in the mortgage, and a subsequent sale of the land by 
the purchaser a t  the sale under the power, amount merely to an equitabIe 
assignment of the note and mortgage. 

3. An equitable assignment of a note and mortgage security to the mwtgagor 
discharges the mortgage. 

4. Where the holder of a note secured by a first mortgage on land purchased 
a second mortgage thereon and then sold the first note and mortgage, 
he is not estopped to enforce the second mortgage, both mortgages being 
recorded and nothing being said to the assignee calculated to deceive 
him. 

PETITION to rehear the case between the same parties, 119 N. C., 318. 
The petition mas as follows: 

"The defendants, Fr iday Hill and wife, Lizzie Hill, respectfully peti- 
tion the court to grant  them a rehearing of the aboveentitled'action, 
which was heard during the Fall  Term, 1896, of said court, upon the 
grounds and errors following, towit: 
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"1. That your Honors refused to grant a new trial for an error ap- 
parent in  the record, towit: The said action was tried in the Superior 
Court of Duplin before a jury, and issues tendered by the defendants, 
which were refused, and exception by the defendants, and issues were 
submitted to the jury and found by them; notwithstanding this, the case 
on appeal does not state there x7as any jury trial, and in thk, and other 
matters, contradicts the record, all of which matters seen? to have been 
overlooked by your Honors, wherein there is error. , 

"2. I n  holding that none of the questions argued are presented by the 
record; for that the facts are found by the trial court, and assignments 
of error sufficiently definite are presented for the court to pass 
upon; and holding otherwise, there is error in  the opinion. Dav- (313) 
enpor t  2). Leary, 9 5  K. C., 203. 

"3. The facts found, in substance, are: L. Hussey, the plaintiff, 
holding a first mortgage, and at  the same time a second mortgage by an 
equitable assignment, now sought to be foreclosed in this action, sells to 
a stranger, W. I;. Hill, for value, the said first mortgage by an equitable 
assignment. Said Hill advertises, under the power contained in  the 
mortgage, and sells publicly; and a bonn fide purchaser, for value, buys 
at said sale; a deed recited the power under which [sale] was had, con- 
veying a fee, which said purchaser takes the open and notorious posses- 
sion of the land, rents it out, receives the rents and profits for one year, 
then himself sells to Friday Hill, for value, making deed in fee, with 
full covenants of warranty. The propositions arising upon these facts 
are : First, is L. Hussey estopped to set up his second mortgage by reason 
of his equitable assignnzent to W. L. Hill, and Hill's subsequent sale, 
etc., and deed to a hona f i de  purchaser, under whom Friday Hill c la in~s? 
Second, does Friday Hill hold the fee simple title by reason of the fact 
that he stands in the shoes of J. S. Wilson, an innocent purchaser for 
value? Third, if Hussey is not estopped by reason of his assignment 
and subsequent sales, etc., thereunder, etc., has Friday Hill, by reason 
of the fact that he stands in Wilson's shoes, acquired the title and in- 
terest which are corireyed to Wilson and his grantor under Hussey's 
equitable assignment? I n  holding that these questions do not arise in 
this  controversy, and ought not to be decided in this action, there is 
error, and the highest authorities in the land have been overlooked. 

('4. I n  holding that the preceding questions can only arise be- 
tween the purchaser under the foreclosure proceedings in this (314) 
action and the defendants, there is error, because the defendants 
would be estopped by the judgment--certainly, if the plaintiff Hussey, 
or either of them, should purchase; because all the defenses of defend- 
ants have been set up in this action, and it seems to us Friday Hill, 
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defendant, would be estopped by the judgment to set up title outstand- 
ing against their purchaser under said judgment. 

('5. That the judgment rendered in the Superior Court is properly 
secured. 

"6. That John A. Gavin, commissioner appointed by the decree 
herein, has advertised the lands described in the complaint for sale at  
the court house door in Kenansville on 17 February, 1897." 

Wherefore your petitioners pray- 
"I. That a rehearing be granted them for the errors specified and 

assigned. 
"2. For  an order restraining said commissioner from selling the said 

lands until the rehearing of the cause in the Supreme Court. 
"3. For  such other and further relief as to the court may seem just 

and equitable." 

Messrs. H.  L. Stevens and Jones & Boykin for petitioners. 
Messrs. Allen & Dortch and X i m o n s  & Ward, contra. 

FUROHES, J. I n  1883 the defendant Hill executed his note and nlort- 
gage to the plaintiff Hussey, and in 1884 he executed a note and second 
mortgage on the same land to the plaintiff Stanford. After this, and 
while the plaintiff Hussey was the holder and owner of the first note 

and mortgage, the plaintiff Stanford sold and assigned his note 
(315) and mortgage to the plaintiff Hussey. That after the plaintiff 

Hussey had become the assignee of the Stanford note and mort- 
gage, he sold and assigned the note and mortgage given to him in 1883, 
to one W. L. Hill. That said Hill, the assignee of the plaintiff Hussey, 
under the power and sale contained in the mortgage which he supposed 
authorized him to do so, sold the mortgaged land to the highest bidder, 
having first advertised the same for the length of time prescribed in the 
mortgage, when one J. S. Wilson became the ~urchaser-paid the pur- 
chase money and took a deed from said Hill. That after Wilson's occu- 
pying the land for about one year, he sold the same to the defendant 
Friday Hill, the mortgagor, and made him a deed in fee with warranty. 

This presents the case on appeal, and when i t  b a s  before us at the 
last term of this court we were of the opinion that the question of de- 
fendant's title, derived from Wilson, was not presented, and the case 
went off on a question of pleadings, in which this question was not con- 
sidered. 

But since the opinion in this case was filed, the opinion of the court 
in Wagon Go. v. Byrd, 119 N.  C., 460, has been filed, and although the 
opinion in  Wagon Co. v. Byrd does not in express terms overrule the opin- 
ion filed in  this case at the last term, i t  reverses the principle upon which 
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this case was decided, and, i n  effect, does overrule the opinion in this 
case. And for this reason the rehearing was granted the defendant, and 
we come now to consider the case on its merits. 

The first ground assigned in the petition is not tenable and is not 
true in  fact. The 2nd, 3rd and 4th assignments appear to be substan- 
tially the same, and state the grounds upon which the rehearing was 
granted. But i t  is not necessary to consider these assignments specifi- 
cally, as the merits of the case were not passed upon in the former 
opinion, and we treat the case de novo. (316) 

The note to the plaintiff Hussey was the evidence of the debt 
from defendant to him, and the mortgage was security for its payment. 
I t  was the same as to the note and mortgage from defendant Hill to the 
plaintiff Stanford. 

A mortgagee is the legal owner of the property which he holds in 
trust for the payment of the debt, and then for the mortgagor. Parker 
v. Beasley, 116 N. C., 1. And the power of sale contained in  the mort- 
gage authorized Hussey to foreclose by sale and to convey the legal and 
equitable title to the purchaser. 

But when he sold the note to W. L. Hill and assigned the note and 
mortgage to him, the latter only became the equitable owner-the naked 
legal estate still remaining in  the plaintiff Hussey. 

This assignment to W. L. Hill did not carry with i t  the power of sale, 
and he only having the equitable estate in  the land could not convey the 
legal estate. 2 Jones Mortgages, section 1992 ; Williams v. Teachey, 85  
N. C., 402; Dameron v. Eskridqe, 104 N. C., 621; Strauss v. B. & I,. 
Asso., 117 N. C., 308; Atlciw v. CrurnpZer, 118 N. C., 532. 

This being so, the sale of W. L. Hill to Wilson and the sale of Wilson 
to the defendant Friday Bill  were only equitable assignments of the 
note and mortgage from the defendant Friday Hill  to the plaintiff 
Hussey. 

This equitable assignment would have authorized W. L. Hill or J. S. 
Wilson to have compelled a foreclosure and sale through an order of 
court and a commissioner. 

But this is not the case with the defendant Friday Hill. He  has no 
equity. When he purchased the note, or the equitable interest in  the 
note-his own note-it was not an assignment to him, but a satisfaction. 
H e  could not ask a court of equity to sell his land to pay his debt. 

'Upon Friday Hill  becoming the owner, the equitable owner of (317) 
the note, i t  was in  law discharged, and this left the land subject 
to the second mortgage. 

I t  was contended that, as Hussey became the assignee of the second 
mortgage before he sold the first note and mortgage to W. L. Hill, he 
was estopped to enforce the Stanford (second) mortgage. But we have 
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re-examined this question and can see no elements of estoppel in it. I n  
the first place, both mortgages were on record, and i t  is not alleged that 
Hussey said anything to Hill calculated to deceive him. If Hussey had 
sold Hill the second mortgage, without saying anything to him about 
the first mortgage, there might have been some ground'for complaint. 
But how there can be, when he sold the first mortgage which was a 
prior lien to the Stanford mortgage, we cannot see. The Stanford mort- 
gage did not stand in the way of the Hussey mortgage, and the assignee 
got all he could have gotten, whether Hussey or Stanford was the owner 
of the second mortgage. 

The question as to whether the warranty of the defendant Friday Hill 
in  the Stanford mortgage estopped him from asserting title to the land 
under the Wilson deed, was learnedly discussed by the defendant's 
counsel. But it will be seen, from what we have said, that this ques- 
tion has no bearing on the decision of the case. 

The usual practice is to dismiss the petition to rehear where the judg- 
ment in  the former opinion is not reversed. But as the former opinion 
was not put upon the merits of the case, we will not discuss the petition 
in  this case, but affirm the judgment of the court below. 

Affirmed. 

Cited: Tyler v.  Capeheart, 125 N.  C., 70; Norman v. Hallsey, 132 
N.  C., 8 ;  Morton v. Lumber Co., 144 N.  C., 33; Morton v.  Lumber Co., 
152 N. C., 56; 5. o., 154 N. C. ,  340; Keil  v. Davis, 168 N. C., 302. 

(318) 
CAROLINE SOUTHBRLAND v. DAVID MERRITI?. 

Action to Recouer Land-Mortgagor and Mortgagee-Mortgagee Pur- 
chasing at His Ow% Sale-Betterments. 

Where a mortgagee purchased a t  his own sale and took possession and made 
betterments, and in an action to recover possession by the mortgagor the 
latter was adjudged entitled thereto upon payment of the mortgage debt, 
the mortgagee is not entitled to allowance for such betterments, since 
he is charged with notice of defect in his title. 

ACTION, for the recovery of land, tried before Coble, J., at December 
Term, 1896, of DUPLIN, on petition of defendant for allowance for bet- 
terments. His  Honor denied the motion, setting out in his judgment 
the judgment rendered at December Term, 1895, of said court by Tim- 
berlake, J., from which the facts involved can be gathered. The latter 
judgment was as follows: 
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"This cause coming on to be heard before his Honor E. W. Timber- 
lake, J., and a jury, and the jury having found that the balance due 
on the mortgage debt is fifty and 56-100 dollars and that the annual 
rental value of mortgaged land is ten dollars per year, and it being ad- 
mitted by the answer of the defendant that he took possession of the 
mortgaged land in January, 1892, and has held said land for four years, 
and that the total amount of said rent is forty dollars, and the jury 
having found that the defendant bought at his own sale in a pretended 
foreclosure in  1892, it is, on motion of J. D. Kerr, attorney for plaintiff, 
considered and adjudged that the sum of forty dollars of annual rental 
value found by the jury be applied to the payment and satisfaction of 
the mortgage debt, and the Register of Deeds of Duplin County enter 
on the record in his office of the registry of the mortgage made by James 
Southerland and wife, Caroline V. Southerland, to Lewis Herring, a 
credit of forty dollars on said mortgage, and that the defendant 
recover of the plaintiff ten 56-100 dollars, the balance due of the (319) 
said mortgage debt; and, after paying off the debt as found due 
on said mortgage indebtedness, i t  is further considered and adjudged that 
the deeds made by David W. Merritt to T. G. Powell, and the deed made 
by T. G. Powell to David W. Merritt, for the land described in  the com- 
plaint, are hereby adjudged null and void, and the register of deeds 
shall enter on said record the words, 'Canceled by order of the Superior 
Court of Duplin County at  the December Term, 1895,' on both of said 
deeds now on record in  his office. I t  is further considered and adjudged 
that the plaintiff is the owner of and entitled to the possession of the 
lands described in  the complaint, and that the clerk of this court mill 
issue his writ ejecting the defendant from the possession of said lands 
and putting the plaintiff in possession of said lands as soon as the plain- 
tiff shall pay said balance of ten 56-100 dollars due on the mortgage 
debt as aforesaid." 

Mr. J .  D. Kerr for plaintiff. 
Mr.  H.  R. Kornegay for defendant (appellant). 

Per Curiam: The defendant was mortgagee and bought at his own 
sale. H e  is fixed with legal notice of the defect in his title and is not 
entitled to betterments. Hall v. Lewis, 118 N. C., 509. 

Affirmed. 

Cited: Alstom v. Conrzell, 145 N.  C., 6. 
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REXIKGTOK v. KIRBY. 

(320) 
P. REMINGTON AXD WIFE V. G. L. KIRBY.  

Action for Damages-L7nlatuful ,Entry-Trespass-Exemplary or Puni- 
tive Damages-Wantonness. 

Punitive damages will be allowed in an action for unlawful entry or trespass 
on land only where the trespass is committed through malice, or is accom- 
panied by threats, oppression or rudeness to owner or occupant. 

ACTION for damages for unlawful entry by defendant on land which 
he had leased to the plaintiff, tried before Starbuck, J., and a jury, at  
January Term, 1896, of NEW HANOVER. The issues submitted to the 
jury, and the references thereto, were as follows: 

"I. Did the plaintiff abandon the land described in  the lease? A. No. 
11. Did the plaintiff, on his part and before the entry of the defend- 

ant, comply with the terms of the lease? A. Yes. 
111. What amount, if any, is plaintiff entitled to recover as actual 

damages? A. $608.90. 
IQ. What amount, if any, shall plaintiff recover by way of punitive 

damages ? A. $1,000." 
The grounds of the action and the facts involved can be gathered from 

the charge of his Honor, the pertinent part of which, was as follows: 
"The plaintiff Remington brings this action against the defendant 

Kirby to recover damages for Kirby's unlawful entry upon the lands 
leased by Kirby to him. As appears by the contract, on 29 September, 
1892, the plaintiff Remington rented and leased from the defendant a 
certain truck farm, located in the county of Wayne, containing fifty 
acres, for a term of one year, with the privilege of extending the term 
to three years from 20 October, 1892. 

"That the said Remington was to pay Kirby an annual rental 
(321) of four dollars per acre at  stated times, as set out in  lease. Kirby 

was also to furnish Remington with two mules, for which Reming- 
ton agreed to pay the sum of forty dollars per year, keeping them in good 
condition and returning them at the expiration of the lease in good 
order; and Remington, on his part, agreed that he would cultivate said 
land thoroughly and properly, keep all of the ditches on the land rented 
to him cleaned out and off, and one-half of the boundary ditch, or per- 
form one-half of the labor necessary to attend to the same, and to keep 
the fences in  repair. Said Remington was to have for use on said land 
such manure as was then on the premises and return an amount of 
equal value on the termination of his occupancy, and return same prem- 
ises to Kirby in as good condition as they were when he received them, 
ordinary wear and tear excepted; and upon any failure on the part of 
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Remington to comply with this contract on his part, the defendant 
Kirby, was to have the immediate and full possession thereof. 

"Now, i t  is alleged, on the part of Remington, that during the month 
of October he entered into possession of said premises, and at  the time 
of entering upon the same he could not have the full control and pos- 
session of the land by reason of the fact that the defendant Kirby then 
had his crops, or a part of them, still on the land, and that as soon as he 
could get possession of the land he began preparations for his crop, 
which he expected to make, but that on account of the very cold January 
and the wetness of the season, he was able to do very little work on the 
farms during the months of January and February; that he had hired 
a superintendent by the name of Wiley, and a colored man to aid in  
the farming operations, asd had provided them with all that was neces- 
sary for their use, and also made preparations for the feeding 
of the mules; that about 6 or 7 February, in the year 1893, he (322) 
found it necessary to bring his wife to Wilmington for the pur- 
pose of receiving medical attention, and that before leaving the farm 
he had put things in order in  the house in which he lived on the farm 
and fastened the windows and doors of the house, and made arrange- 
ments with a man by the name of Ginn to provide his hands with what 
.provisions were necessary for their support, and also for the feeding 
of the mules; that at the time he left home he expected to return in the 
course of ten days or two weeks; that he wrote from Wilmington to his 
foreman Wiley from time to time, giving him directions as to the crop,. 
and that he always intended to return until he received the notification 
from the defendant Kirby, that he had entered and taken possession of 
the farm;  that he had not abandoned the farm and had no intention of 
abandoning it, and that he always intended to return to the farm as 
soon as his wife's health permitted, had it not been for the defendant's 
entry upon the farm and taking possession. The plaintiff claims that 
by reason of this unlawful entry upon his possession he is entitled to 
actual damages to such amount as he actually lost, and that this in- 
cludes the cost of his moving of himself and family from Raleigh to 
the farm;  of what provisions he had made for the making of his crop; 
of what injury and damage was done to his furniture, and what things 
were lost, and also actual damages or loss by reason of what the term 
was worth over and above what he had agreed to pay. H e  also claims 
punitive damages, by reason of the fact that the entry made upon his 
possession was unlawful, wanton and reckless. 

"It is contended by the defendant that the plaintiff Remington, after 
renting the farm, abandoned i t  and gave up the possession, and thereby 
he had the right to take possession of the same. I t  is also claimed 
on the part of the defendant that the plaintiff Remington did not (333)  
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comply with the terms of the lease, in which he agreed to cultivate the 
land properly and thoroughly, and to keep all the ditches on the land 
rented cleaned out and off. 

"It is further claimed by the defendant, that the farm was rented for 
the  purpose of a truck farm, and that the preparation for making a 
truck farm, fertilizing and the proper operations of the land, manuring 
and putting out same, ought, according to the course of good husbandry, 
t o  be done during the fall and early winter months; and that the plain- 
tiff, instead of giving his attention to the making of such preparation 
for the cultivation of the truck crop, soon after taking possession of the 
said farm, spent his time in going about the country buying eggs and 
produce for shipment, and that he gave little or no attention to the prep- 
aration for making said crop. 

"It is further claimed by the defendant, that in order to make a good 
truck crop on the said land, it is necessary that the ditches on the same 
shall have been cleaned out and off, and the land drained and fertilizer 
composted, prior to the time the plaintiff left the farm;  and it is fur- 
ther claimed by the defendant, that on or about 6 or 7 February, the 
plaintiff left the farm, went to the City of Wilmington, where he re- 
mained continuously, not visiting the farm in the interval, until the 
13th of March; that the foreman left by the plaintiff upon the said land 
was unable to procure supplies for himself and the hands employed by 
the plaintiff to work with him, and feed for the mules, and notified the 
defendant that the plaintiff failed and neglected to provide the same; 
tha t  the said foreman threatened to leave the place. 

('It is further contended by the defendant, that, in order to procure 
the said foreman to remain, he, the defendant, for sonie time fur- 

(324) nished supplies for the laborers and mules, and that the plaintiff, 
failing to return and failing to provide supplies necessary for the 

proper cultivation of the land, he, defendant, took possession of the 
same; that the entry made by him upon the said land was not forcible, 
wanton or reckless, but was made peaceably and with the assistance of 
the foreman left by the plaintiff in charge of the same, and .was made 
after he had consulted counsel and made a full disclosure of all the facts 
in  the case, and had been advised that he had a right to so enter, and 
after he believed, and had reason to believe, that the plaintiff had aban- 
doned the farm." 

Judgment was rendered according to the verdict and defendant ap- 
pealed. 

Mr. J .  D. Bellamy for plaintif. 
Messrs. Aycock & Daniels for defendant (appellant). 
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FAIRCLOTH, C. J. The principal contention of defendant (appellant) 
before this court was, that there was not sufficient evidence to entitle 
plaintiff to punitive or exemplary damages, and he requested his Honor 
to so instruct the jury, which was refused. The defendant, admitting 
the lease and entry in March, insisted that the latter was lawful by 
reason of the forfeiture clause in the contract, and, if the entry was 
unlawful, it was made in good faith and under an honest belief of his 
right to do so. The jury found these questions against defendant. 

The defendant's eleventh prayer for instruction was: "That there 
is no sufficient evidence to entitle the plaintiff to punitive damages." 
The defendant's liability for such daniagea does not depend upon whether 
he was a wrong doer or not, but upon the manner and motire of such 
wrong doing. "Exemplary daniages are not recoverable in any 
action of tort, but only in  those where a bad motive is shown, (325) 
and not for every trespass on land of which a defendant is guilty, 
but only where it is committed tlirough malice, or accompanied by 
threats, oppression or rudeness to the owner or occupant. Punitiae dam- 
ages have not been allowed where the testimony tended to show good 
faith and only a mistake as to authority." TBate~s v. Luwzber Co., 115 
N.  C., 648; Hnnsley c. R. R., 115 N. C., 602, and the several author- 
ities cited. I t  will be noticed that, in all the well considered cases allow- 
ing punitive damages, wantonness in some one of its many forms was 
the controlling element, and illustrations will be found in M'ylie v. 
Smitherman, 30 N .  C., 236, and Duma% 1%. Stalcup, 18 N. C., 440. We 
deem i t  unnecessary to recite the e~idence. We have examined it care- 
fully and fail to find any sufficient evidence to show conduct on the 
part of defendant to subject him to exemplary damages within the rule 
above declared, and we think the eleventh prayer should have been given. 

New trial. 

Cited: Burwell c. Erodie, 134 N.  C., 543; ,4mnzons v. R. R., 138 
N. C., 559; Jackson v. Tel. Co., 139 N. C., 356; W'arren v. Lumber Co. 
154 N. C., 38; ,Snunclers z9. Gilbert, 156 N.  C., 478. 
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Action to Foreclose ..Wortgage-Xortgage-Trial-Isstces-Probate- 
Privy Examination of Xarr ied  Woman .  

1. In the trial of an action such issues as are raised by the pleadings should 
be submitted to the jury; hence, where a reply to an answer set up an 
additional cause of action not inconsistent with that set up in the com- 
plaint. it was error to refuse to submit issues arising upon facts stated 
in the reply. 

2. While the probate of a deed by a married woman, with her privy examina- 
tion, is not conclusive as a judicial proceeding, yet such proceeding can 
be declared invalid, and the deed impeached only by strong, clear and 
convincing evidence. 

(326) ACTION, for the foreclosure of a mortgage, tried before Star-  
buck, J., and a jury, at Xovember Term, 1896, of CUMBERLAND. 

The facts sufficiently appear in the opinion of the court. There was a 
verdict followed by judgment for the defendant and plaintiff appealed. 

Mr.  H.  McD.  Robinson for plaint i f  (appellant).  
Messrs. J .  C. & S. H.  MacRae and ..lIacRae & Day for defendants. 

MONTGOMERY. J. This action was commenced for the foreclosure of 
a mortgage upon real estate, executed by the defendants to secure a debt 
mentioned in  the mortgage. The debt was in the form of a promissory 
note executed by the husband, and the mortgage was upon the wife's 
land. The defendants, in  their answer, admitted the execution of the 
mortgage, but averred that i t  was executed by the feme covert under 
duress of the original creditor, Worrell, who had assigned the note to 
the daintiff. and the undue influence of her husband. An amended 
ansGer also 'set up the further defense that the probate of the justice 
of the peace, who took her privy examination, was invalid, because her 
husband was present the whole time. The plaintiff, in his reply, denied 
the averments of the answer. and set uw the further cause of action that 
the debt, in part at  least, mentioned in the mortgage, was due and owing 
to the plaintiff by reason of a trust imposed upon the land and upon the 
feme defendant in  the deed which conveyed the land to her. This ad- 
ditional cause of action set up in the reply was not inconsistent with 
that stated in  the complaint, and, as the plaintiff did not demur to it, i t  
must be permitted to stand. 

On the trial the plaintiff asked that certain issues, arising upon the 
facts stated in the reply, be submitted to the jury, and they were 

(327) refused by the court. There was error in  this refusal. The re- 
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ply was a part of the pleadings, as we have seen, and such issues as 
were raised by the pleadings ought to be submitted. The plaintiff re- 
quested the court to charge the jury "that the taking the private exami- 
nation of a married woman is a judicial act and ought to stand, unless 
'the evidence offered to set aside the same is full and convincing." There " 
was error in  the refusal of the court to grant this instruction. The 
acknowledgment of the execution of a deed by a married woman, with 
her privy examination, is not now conclusive as a judicial proceeding 
as i t  was formerly. Yet we are of the opinion that before such a pro- 
ceeding can be declared invalid and the deed is impeached, the evidence 
ought to be clear, strong and convincing. 

New trial. 

S. D. hIoRRISON A S D  WIFE ET ALS. V. R. P. CRAVEN. 

Pract ice  -.Appeal - W a i v e r  of Diligence-Color of Title-Possession 
U n d e r  Color of Ti t le-Tacking Possession of Several  Parties- 
Judicial  Proceedings-Estoppel. 

1. Where counsel waive the diligence required by rule 5 of this Court as to 
docketing appeal, it will not be exacted by the Court. 

2. The possession of a grantor who had no color of title cannot be tackeg to 
that of his grantee in order to make up the necessary seven years' posses- 
sion under color of title. 

3. Where the record of a proceeding to sell land, as the property of a dece- 
dent, to make assets for the payment of his debts, recited that "due 
notice had been given to all parties concerned," it is sufficient to estop 
an infant heir of a decedent from claiming the land as his heir when 
such heir had a general guardian. 

DOUGLAS, J., dissenting. 

ACTION, for the recovery of land, commenced in  April, 1892, (328) 
and tried before Norwood ,  J . ,  and a jury, at  July Term, 1895, of 
CABARRUS. The plaintiffs claimed a one-half interest in the land de- 
scribed in  the pleadings, i t  being admitted that defendant owned the 
other half. The plaintiffs claimed as the children and heirs a t  law of 
J. 0. Pharr  and in  order to show color of title introduced a deed from 
A. B. and J. J. Phar r  to J. 0. Pharr, father of the feme plaintiffs, 
which was dated in 1852. The testimony showed that J. 0. Phar r  was 
not in  possession of the land until 1855, but that A. B. Pharr, his gran- 
tor, was in  possession in  1852 and so continued until 1856. There was 
no evidence of a deed or color of title in  A. B. Pharr.  The defendant 
introduced the record of a proceeding for the sale of the land as the 
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property of J. M. Pharr  (a deceased brother of J. 0. Pharr)  for assets 
at  January Term, 1863, from which i t  appeared that the land was sold 
and sale confirmed to Rachael Pharr,  who went into possession, and 
under her, by mesne conveyances, the defendant claims the land. The 
said record shows the following entry: "In the matter of H. A. Area* 
and W. W. Pharr, administrators of John M. Pharr,  i t  appearing to 
the satisfaction of the court, upon hearing the petition and exhibits in 
this case, that due notice has been given all the parties concerned, it is 
therefore ordered and decreed by the court, that the land mentioned in 
the proceedings be sold by the administrators on a credit of nine months," 
etc., etc. The reeord also shows that the sale was duly confirmed a t  a 
subsequent term. 

I t  appeared by the testimony that J. 0. Pharr,  the father of plain- 
tiffs, was dead at  the time of the said proceedings for the sale of the 
land as the property of J. M. Pharr, and that the plaintiffs were two 
of the heirs at law of the said J. M. Pharr.  

I t  also appeared from the testimony that the feme plaintiffs 
(329) married before arriving at full age. 

The defendant, in order to show that the land was not claimed 
by the heirs at law of J. 0. Pharr, introduced the record of proceedings 
for the partition of his lands in which no mention was made of the 
land in  controversy in this action. 

The defendant contended that the plaintiffs were estopped by the 
judgment in  the proceedings for sale of the land as the property of 5. 0. 
Pharr.  His  Honor held otherwise, and the jury, under his instruc- 
tions, rendered a verdict that the ferne plaintiff Morrison was entitled 
to one-fourth of the land, and judgment was rendered accordingly and 
defendant appealed. 

il!lessrs. Jones & Boykin for plaintiffs. 
Messrs. W .  G. Means and Burwell, M7a17cer & Pander for defendant 

(appellant). 

CLARK, J. This action, having been tried in the court below at June 
Term, 1895, should have been docketed here at  the Fall Term of that 
year, or a certiorari applied for upon filing such part of the transcript 
as was available to the appellant. Burrell v. Hughes, ante.; 277. But, 
by agreement of counsel, the case is now docketed, and where counsel 
waive the required diligence the court will not exact it. 

The plaintiff rests her right to recover upon seven years' possession 
in  her father under color of title. Code, see. 141. The deed to him, 
which was color of title, was executed in  1852, but the grantor therein 
remained in possession for three years thereafter, upon plaintiff's own 
showing, and her father's possession thereunder began, at the earliest, 
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some time in  1855. There was no color of title shown in  the (330) 
grantor, and hence his possession could not be added to that of his 
grantee. Therefore, the full seven years' possession necessary to 
ripen the title had not elapsed when the running of the statute was 
suspended in  May, 1861, and soon thereafter, if not before, those under 
whom defendant claims, went into adverse possession. Besides, the plain- 
tiffs are estopped by the proceedings in  1863 to sell the realty as the 
property of John M. Pharr, deceased, to make assets, for the court ad- 
judged that "due notice had been given to all parties concerned," and 
the land in controversy was sold under the judgment in  this case (Har- 
rison v. Hargroae, a t  this term), and the feme plaintiffs were among 
his heirs at  law, and further, at  that time, had a general guardian. Hare 

' 

v. Holloman, 94 N.  C., 14;  Code, sec. 387. The court records have been 
destroyed and there was nothing to rebut the presumption oqnnia rite acta 
est and that the plaintiff was duly made a party by her guardian, accord- 
ing to the judgment of the court that "all parties concerned" had been 
notified, I t  is significant evidence, though not an estoppel, that in the 
partition proceedings of the land of J. 0. P h a r r  this realty was not 
mentioned. I t  is unnecessary to consider the other exceptions. 

Error. 

DOUGLAS, J., dissenting from the opinion: I concur in  the judgment 
of the court for the reason first stated in the opinion, that seven years' 
possession was not shown prior to the suspension of the statute in  May, 
1861, but I cannot concur in the opinion that the feme plaintiff is 
estopped by the proceeding in  1863 to sell the realty in  question .as the 
property of John M. Pharr,  deceased. The feme plaintiff (Cross) was 
then an infant with a general guardian, but there is no direct finding 
that either she or her guardian was ever made or became a party 
to that proceeding. There is no proof whatever of that fact, and (331) 
their names nowhere appear in any of the remaining records. 
The fact can be gathered only inferentially from the vague finding of 
the Probate Court that "due notice had been given to all the parties 
concerned." This is itself as much conclusion of law as a finding of 
fact, the identity of the parties depending entirely upon the opinion of 
the court as to who were "concerned." That an infant of tender years, 
with or without a guardian, should be estopped from asserting whatever 
rights she may have by such a record, I cannot admit. I t  appears to 
us that the femes plaintiffs were nieces and heirs at  law of the said 
John M. Pharr,  but this fact is nowhere found in  the special proceed- 
ings, and, indeed, the very existence of the plaintiffs may then have 
been unknown to the court. 

cited: Cross u. Craven, post, 333 ; A70rwood v. Pratt, 124 N.  C., 747. 
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Action to Recover LancCInfant  W i t h  Guardian-Coverture-Statute 
of Limitations. 

I. A guardian having no title to the land of his ward, i t  is not his duty to 
sue for the recovery of realty; hence, 

2. The fact that an infant, after the accrual of her right of action for land, 
had a guardian for seven years before her marriage, which was before 
her majority, and that neither she nor her guardian brought action within 
that time, does not bar an action by her for the recovery of the land. 

ACTION, for the recovery of land, commenced in  April, 1892, and tried 
before Norwood, J., and a jury, at June, 1895, Term, of CABARRUS. The 
facts are the same as in Morrison v. Craven,, ante, 327, except that i t  

appeared on the trial that the feme plaintiff Cross had a guardian 
(332) from her early ipfancy in  1862 until after her marriage, which 

was during her minority. His Honor charged that "if the jury 
should find that the plaintiff Louisa Cross had a legal guardian from 
her early infancy, in  1862, until after her marriage with D. B. Cross 
and was a minor a t  the time of her marriage, then she is barred b$ the 
statute of limitations and cannot recover: so, if she had a legal guardian 
for seven years before her marriage." The jury so found, and judg- 
ment was rendered against the plaintiffs Cross and wife, who appealed. 

iWessrs. Jones & Boykin for plaintifs (appellants). 
Messrs. W .  G. Means and Burw~ell, Walker & Cansler for defendant. 

CLARK, J. I t  was error 'to charge that, though Mrs. Cross was an 
infant when her cause of action accrued and was married before arriv- 
ing a t  age, she was barred by the statute of limitations from maintain- 
ing an  action for the real estate because she had a legal guardian for 
seven years before her marriage. Section 148 of The Code provides 
that "If a nerson entitled to commence an action for the recovery of 
real property, &c., is within the age of twenty-one years or a married 
woman, &c., then such person may, notwithstanding the statute of limi- 
tations, commence his action within three years next after full age or 
discoverture," &c. Here, the disability of- coverture supervened upon 
that of infancy, and the statute of limitations is suspended in  language 
too explicit to be capable of any other construction. Clayton v. Rose, 
87 N.  C., 106. The defendant relies upon Culp v. Lee, 109 N. C., 675, 
678, but that has no application to actions for the recovery of 

realty, when the legal title is in the person under disability. I n  
(333) Culp v. Lee i t  was contended that an executor, who had filed his 
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final account many years before, was not protected by the statute, be- 
cause the distributees were infants, but the court held that the distributees 
having had a general guardian, the executor, having been exposed to 
an action by him for the full period prescribed by tlie statute, was pro- 
tected by the lapse of time. I t  was pointed out that in such case the 
guardian would be responsible on his bond from any loss resulting from 
his laches in  failing to sue (Code, see. 1.593)) but the guardian bond is 
not responsible in  any way for the realty beyond the rents and profits. 
Code, see. 1574. By special provision, he is made liable for land for- 
feited for taxes (Code, see. 1595), but there is no similar provision of 
liability for failure to bring an action for realty under The Code, 1588. 
Where real estate is held by a trustee, the legal title being in  him, if 
he is barred the cestui que trust is also. King a. Rhew, 108 N.  C., 696; 
Clayton v. Cagle, 97 N. C., 300: But a guardian does not hold the 
legal title to the real estate and is not a trustee thereof, though charged 
with duties concerning it, as payment of taxes, leasing, preventing 
waste, &c. 

The error, however, is a harmless one in this instance, as Mrs. Cross' 
father, not having held the land adversely under color of title-the only 
title set up-for seven years prior to the suspension of the statute in  
May, 1861, she cannot recover, and besides, she is estopped by having 
been a party to the proceedings to sell the realty as the property of 
John M. Phar r  (Morrison v. Craven, ante, 327, which rests upon the 
same facts). 

We only pass upon this assignment of error because of its importance 
and the zeal with which i t  has been pressed. 

Affirmed. 

THOMASVILLE SHOOTING CLUB v. P. C. THOMAS. 

Contempt-Failure t o  Obey Order of Court. 

Where a defendant in an action failed to perform the order of the Court, 
and, upon notice to show cause why he should not be attached for contempt, 
answered, admitting his non-compliance, and stated that he was unable 
to perform it, but the trial judge found, as a fact, that the defendant had 
been since the judgment, and then was, able to perform the order, and 
that he was in contempt: Held,  that it was proper to commit him to 
jail until he should comply with the judgment. 

ACTION, pending in  DAVIDSON. From a judgment committing the de- 
fendant to jail for contempt of court, he appealed. 

099 
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Mr. E. E. Roper for plaintif. 
Messrs. Walser & Walser for defendant (appellant). 

FAIRCLOTH, C. 3. At Spring Term, 1896, it was ordered and ad- 
judged that the defendant remove a certain brick building from Winston 
avenue on or about 1 September, 1896. Failing to obey said order, an 
affidavit was filed on 8 September, 1896, and notice given to defendant 
to show cause why he should not be attached for contempt. 

The return admitted non-compliance, and the respondent averred by 
affidavit that he was unable to obey the order. His Honor heard proofs 
by affidavit from both parties and found (1) That defendant had neg- 
lected and refused to remove said building as he was ordered to do. (2 )  
That said defendant has been since said judgment, and still is, able to 
comply with the same, and is in  contempt of court. I t  was thereupon 
ordered that the defendant be imprisoned in  the county jail until he 
complies with the judgment rendered at  Spring Term, 1896. 

We can see no reason why the judgment, committing the de- 
(336) 'fendant to prison, should not be affirmed. That part of the 

order directing the sheriff to remove the building at plaintiff's 
cost is not appealed from, and we express no opinion about it. Millhiser 
v. Balsley, 106 N. C., 433; Baker v. Cordon, 86 N.  C., 116. 

Affirmed. 

S. H. BOYD, GUARDIAN, v. E. M. REDD, ADMIXISTRATOR OF A. J. BOYD, 
AXD THE BANI< O F  REIDSVIIdLE. 

Statute, Constrzlction of-Banks and Banking-Lien on Stock of Debtor 
Stockholc2er-Failure of Bank to Organize Within  Two  Years from 
Date of Charter-CorporatioeQuo Wnrranto. 

1. A statute which gives to a bank a lien on the stock of a stockholder 
indebted to it is in derogation of common right and must be strictly con- 
strued to the purposes of its enactment. 

2. The lien given to a bank by its charter upon the stock of a stockholder 
indebted to it extends only to indebtedness incurred directly by such 
stockholder to the bank and not to his indebtedness to a third person 
acquired by the bank. 

3. Such lien is not extended to notes of a stwkholder to a third person, 
taken by the bank as collateral from such person, merely by the fact 
that the stockholder was at the time president of the bank. 

4. The fact that a bank failed to organize within two years after it was 
chartered (sec. 688 of The Code) cannot affect the validity of whatever 
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lien the bank may, by its charter, have on the shares of stock of a stock- 
holder indebted to it. Such defect in the organization of the bank can 
be taken advantage of only by a direct proceeding by the State for that 
purpose. 

ACTION, tried before Hoke, J., and a jury, a t  November, 1896, Term 
of ROCRINGHAM. The nature of the action and the facts appear in the 
opinion of the- court. His Honor, at  the trial, held that the Bank of 
Reidsville, under and by virtue of its charter, had a lien upon 
the stock of A. J. Boyd-both upon the forty shares deposited (336) 
with S. H. Boyd, guardian, and upon the thirty-seven shares 
now in the hands of the bank, not only for the direct debts due by A. J. 
Boyd to the bank, but also for the notes of A. J. Boyd to the Hermitage 
Cotton Mills, deposited by the said cotton mills as collateral for its debt to 
the bank. Under the instructions of his Honor, the jury found the 
issues in favor of the defendant Bank of Reidsville, and from the judg- 
ment thereon the plaintiff appealed. 

Mr. J .  T .  Pannill for plaintiff (appellant). 
Messrs. J .  T.  Morehead and Johnston & Johnston for defendant. 

CLARR, J. ((It  is clear that at common law a corporation has no lien 
upon the shares of its stockholders for debts due from them to the com- 
pany. The policy of the common law has always been to discountenance 
secret liens, inasmuch as they hinder trade, and restrict the safe and 
speedy transfer of property." Cook on Stocks, section 520; 2 Thomp- 
son Corp., section 2317; 2 Waterman Corp., 227; Heartt v. Bank,  17 
N. C., 111. The statute in such cases being in derogation of common 
right, must be strictly construed to the purposes of its enactment. That 
purpose is thus clearly stated in Bade v. Smalley, 2 Cowen, 770: "This 
clause in  bank charters is intended merely for the protection of the bank, 
i. e., to give them a lien on the stockholder for what he owes the bank.'' 
I t  is conceded that for any indebtedness a stockholder incurs to a bank 
directly, whether as principal or surety, his stock in bank is collateral 
security by virtue of the terms of such charters. The stockholder 
knows that fact when he makes the bank his creditor. By  such (337) 
voluntary act he gives the lien and waives his constitutional right 
to a personal property exemption. As to the direct indebtedness .of 
A. J. Boyd to the bank, i t  holds thirty-seven shares of his stock, which 
is admittedly sufficient to pay that indebtedness. A. J. Boyd, however, 
executed the note to the plaintiff as guardian, on 4 August, 1893, which 
is the subject of this action, and to secure the same, deposited with him 
forty other shares of stock of the bank as collateral. I n  April, 1893, 
A. J. Boyd had executed his two notes, aggregating $7,300, to the Her- 
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mitage Cotton Mills, which notes, together with many others, were de- 
posited in  June, 1893 (being indorsed in blank), by said cotton mills 
with the bank (of which said A. J. Boyd was president) as collateral to 
secure an indebtedness of the cotton mills to the bank. 

The question is, whether as to this indirect indebtedness of A. J. 
Boyd to the bank, by reason of its taking his paper to another party, 
i t  acquires a lien upon the forty shares of stock and thereby renders 
worthless his deposit of the stock with the plaintiff as collateral. When 
the stockholder, as we have said, makes the bank his creditor, knowing 
the statute, he voluntarily assents to the stock being impounded and 
waives his personal property exemption. But he cannot be thus taken 
as giving a lien on his stock and waiving his constitutional exemption 
when he executes a bond, or contracts a debt, to other parties, and the 
fact that such other party transfers the indebtedness of the stockholder, 
either by sale or as collateral to the bank, cannot have the effect of giv- 
ing to the indebtedness a security i t  did not have when i t  was created, 
nor can i t  waive in invitum the personal property exemption which the 

debtor did not do, and had no intention of doing, when the con- 
(338) tract or indebtedness was made. Besides, the funds of the bank 

are a trust fund for all the stockholders, and if i t  is admissible 
to use that common fund for buying up negotiable paper or other in- 
debtedness of a stockholder to third parties, and immediately securing i t  
against his intention by the shares of such stockholder and depriving 
him of his personal property exemption, i t  would become easier for the 
managers of any corporation to "freeze out" any stockholder they may 
wish. 

Our conclusion is that, upon a reasonable construction, the statutory 
lien on stock is intended only to secure the direct indebtedness which 
the stockholder creates with the corporation, either as principal or surety, 
and not any involuntary indebtedness to i t  caused by the purchase of his 
liabilities incurred to third parties. White's Bank v. Toledo, 1.2 Ohio 
St., 601; Bank v. Xmalley, supra; Cook on Stocks, section 529; 2 Beach 
Corp., section 645; Cross s. Bank, 1 R. I., 39. 

This being the construction of the effect of the statutory lien con- 
ferred by such provisions in a charter, i t  has no significance and is 
purely incidental, that, when the notes of the stockholder Boyd to a 
third party were deposited with the bank as collaterals, Boyd himself 
was president of the bank. The lien is statutory, and not conferred by 
an estoppel; and Boyd as  resident, when the bank took by assignment 
his indebtedness to a third party, must have understood i t  as being taken 
like any other stockholder's paper thus bought in, and that there was no 
statutory lien attached to it. 
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We concur with his Honor that there was no impairment of whatever 
lien was conferred by the charter by the delay of the bank to organize 
till after the statutory period of two years had elapsed. Code, sec. 688. 
A defect of that kind cannot be taken advantage of in  this col- 
lateral way. The sovereign is the proper party to set it up, and (339) 
by a direct proceeding. Navigation Co. v. Neal, 10 N.  C., 520; 
Academy v. Lindsey, 28 N.  C., 476; Asheville Division v. Aston, 92 
N. C., 578. 

But for the misdirection to the jury there must be a . 
New trial. 

Cited: Bank  v. Xcott, 123 N. C., 547. 

TV. F. HENDERSON v. D. W. WILLIAMS ET ALS. 

Practice-Costs-"Tomit-Witness N o t  Xworn. 

Where a defendant's witnesses are present when the case is called for trial 
but are not sworn or tendered because plaintiff takes a nonsuit, the costs 
of such witnesses are properly taxable against the plaintiff. 

This was a motion made by the plaintiff before Clerk of the Superior 
Court of Wilkes, to re-tax bills of cost theretofore made out and taxed 
against the plaintiff, and from the judgment of the Clerk the plaintiff 
appealed to Greene, J., at chambers. The summons issued in the orig- 
inal cause 9 July, 1895, returnable to Fall Term, 1895. The complaint, 
alleging injury to plaintiff's land, was filed 15 July, 1895. The answer 
denying the allegations of plaintiff's complaint was filed a t  Fall Term, 
1895. At Spring Term, 1896, of WILKES, the plaintiff asked for a con- 
tinuance for the want of the testimony of Henry Brown, which continu- 
ance Norwood, J., granted upon the plaintiff paying the cost of the term. 

At  Fall Term, 1896, of WILKES, the case was called, and the plaintiff 
in  open court took a nonsuit. 

On Monday, 18 January, 1897, the plaintiff, through his attorney, 
L. S. Benbow, came before the Clerk and made a motion to re- 
tax the cost in the case upon the grounds that no witness should (340) 
be allowed to prove his attendance, except those who were sworn, 
examined or tendered against the party cast. No witness was sworn. 

After hearing and considering the motion, the clerk adjudged that, as 
the case was disposed of at term time he had no jurisdiction to order cost 
re-taxed. 
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From this ruling the plaintiff appealed to Green, J., at chambers, 
who held that the clerk erred in holding he had no jurisdiction to order 
the cost re-taxed. And the cause was remanded to the clerk, who was 
commanded to re-tax all the cost, from commencement of the action 
entire, and in  so doing to allow no witnesses subpcenaed by the defendants 
to be taxed against the plaintiff, except those who were sworn, examined 
or tendered. 

From this judgment the defendant appealed. 

iMessrs. Glenn & Nanly  and W .  W .  Barber for defendants (appel- 
lants}. 

,Yo counsel contra. 

FAIRCLOTH, C. J. The summons was returnable to Fall Term, 1895. 
At Fall Term, 1896, the plaintiff took a nonsuit, and judgment was en- 
tered against him for costs. The defendants had witnesses in attend- 
ance and their tickets were taxed against the plaintiff, who, at  next term, 
moved to re-tax the costs and to exclude the defendant's witnesses' cost 
on the ground that they were not sworn, examined or tendered against 
the plaintiff. His Honor allowed the motion and directed the clerk 
accordingly. 

This was error. The case mas brought for trial a t  Fall Term, 1896, 
and the defendant properly had his witnesses present. He  had no 

(341) opportunity to swear, examine or tender his witnesses by reason 
of the nonsuit. I t  is where a trial is had and the witnesses are 

not sworn or tendered that their costs cannot be taxed against the party 
cast. Loft is  v. Baxter, 66 N.  C., 340. When such costs are allowed, see 
Code, secs. 528 and 532. 

Error. 

Cited: S i t ton  v. Lumber Co., 135 N .  C., 541; Brown v. R. R., 140 
N. C., 154; Herring v. R. R., 144 N. C., 210; Chadwick v. Ins. Co., 158 
N .  C., 382. 

RICHARD HAIRSTON v. R. B. GLENN, ADMINISTRATOR OF WILLIAM 
HAIRSTON. 

Husband and Wife-Wife's Earnings-Gift from Husband. 

1. While a husband is entitled to the earnings of his wife, he may consent 
to their becoming and remaining her separate property, the validity of 
the gift being subject, of course, to the same rules which govern volun- 
tary conveyances ; hence, 
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2. Where a husband and wife deposited their earnings in a bank, the former 
telling the cashier that they were their joint earnings and that he desired 
a certificate in their joint names, and it was so given, and no rights of 
creditors intervened: IIeld, that the transaction was a valid gift of one 
half of the money to the wife. 

ACTION, heard before Hoke,  J., at January, 1897, Special Term, of 
FORSYTH, on a case agreed as follows: 

Facts agreed: "Ruth Hairston is the wife of William Hairston, who 
is now dead, and R. B. Glenn is his administrator. Richard Hairston 
and Ruth Hairston are the sole legatees of William Hairston's estate. 
There are no creditors. W. Hairston worked for wages in  a factory, 
and, with his consent and knowledge, Ruth did the same. As they col- 
lected their wages they would deposit them in the First National Bank, 
taking certificates for the same. They always went tb the bank 
together, and William told the cashier in presence of Ruth, (342) 
that the money belonged to both of them, was their earnings, and 
that he wanted the certificate made out in the name of William and 
Ruth Hairston, and that, in case of the death of either of them, he 
wanted the survivor to have all the money. At his request and by his 
direction, the certificate was made out in their joint names, and returned 
by the cashier to William. Seven hundred and fifty dollars is now in  the 
hands of the administrator. Plaintiff contends that this amount should 
be distributed by the administrator, and the administrator and Ruth 
contend that this half of the $1,500 certificate belongs absolutely to the 
defendant Ruth. The Court, upon these facts, is asked to direct the 
proper distribution of the fund.'' 

His  Honor rendered judgment as follows: "It is adjudged that the 
intestates William Hairston and Ruth Hairston are tenants in  common, 
and are entitled to one-half of the money, and that on the death of Wil- 
liam his part belonged to his administrator, and should be collected by 
R. B. Glenn, administrator; that the other half is the property of Ruth, 
and should be delivered to her;  and, it appearing that the bank holds 
the fund, the bank is hereby authorized to pay the same to Ruth Hair- 
ston, now Ruth Griffith, or to her attorneys, Glenn & Manly. I t  is fur- 
ther ordered that plaintiff take nothing by the suit, and is not entitled to 
the relief asked, and that defendant go without day," etc. 

Mr. J .  8. G ~ o g a n  for plaintiff (appellant).  
Mr .  Clement Manly  for defendant. 

FAIRCLOTH, C. J. William Hairston, intestate of defendant Glenn, 
and his wife, Ruth, worked together in a factory and accumulated 
$'1,500 in money. They went together and deposited the same in 
the bank, taking a certificate in their joint names, William stating (343) 
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to the cashier, in her presence, that these were their earnings; that he 
wanted the certificate in both their names, and that "in case of the 
death of either of them he wanted the survivor to have all the money." 
The question of survivorship is not before us, as Ruth claims only one- 
half of the money, and to that we think she is entitled. 

I t  is admitted that prior to 1868 the husband was entitled to the earn- 
ings and services of his wife. The Constitution of 1868 and the Mar- 
riage Act (1871-2), Code, chap. 42, makes the wife's property her sep- 
arate estate, etc., but it has been held that the wife's earnings are still 
the property of her husband, because he is still under obligation to main- 
tain and support her and children, and because the Constitution does not 
change his common law rights i n  that respect. Baker v. Jordan, 73 N .  C. ,  . 
145; Syme v. Ri,ddle, 88 K. C., 463. I n  the latter case i t  mas stated 
arguendo: "Doubtless a husband may consent that the fruit of his wife's 
toils shall be her omm, and constitute her separate estate; but in such case 
her title will vest upon his consent and not upon the law ; and the valid- 
i ty of the gift, as against his creditors, will depend upon the same rules 
which govern other conveyances from him to her." That question is now 
raised in  the present case, and we hold i t  to be the law. ' The same prin- 
ciple was held in Kee v. Vasser, 37 N. C., 553 ; Springfield Inst. v. Cope- 
land, 39 Am. St., 489; Peterson v. Mulford, 36 N.  J., 481. 

The agreed facts in this case fail to show that the husband intended 
to exercise his marital rights over his wife's money, but they show that 
he intended that his wife should own her share, free from any claim of 
his, i. e., he gave to her her part of their earnings, and there is nothing 
i n  the legislation of the State nor in the policy of the law to forbid his 
doing so. 

Affirmed. 

Cited: Cunningham v. Cunningham, 121 N. C., 417; Flanner 1;. Rut- 
ler, 131 N. C., 154; S. v. Robinson, 143 N.  C., 622. 

BALTIMORE BUILDING AND LOAN ASSOCIATIOR' v. W. L. BETHEL. 

Action to Recover Land-DeecCDescription. 

Where, to the description of a lot, by metes and b~unds, in a deed, were added 
the words: "This lot is known as Lot No. 13, . . . and upon this lot 
the Hotel Bethel stands," and it appeared that the hotel building extended 
over the line and covered a part of Lot No. 12:  Held, that no part of 
Lot No. 12 passed by the deed, the hotel being mentioned only as a further 
means of locating Lot No. 13. 
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ACTION, to recover land, tried before Hoke, J., and a jury, at  January, 
1897, Special Term, of FORSYTH. Upon an intimation from his Honor 
that plaintiff could not recover such part of Lot No. 12 as was covered 
by the ('Hotel Bethel," the plaintiff took a nonsuit and appealed. 

Messrs. J .  8. Grogan and Watson & Buxton for plaintif (appellant). 
iYessrs. A. H.  ElZer and Glenn & Manly for defendant. 

FURCHES, J. This is an action of ejectment. The defendant, for the 
purpose of securing money borrowed from the plaintiff, executed a deed 
of trust to one Grogan, by which he conveyed to said trustee Lot. No. 13 
in  the City of Winston. The description contained in the deed is as fol- 
lows: "Beginning at  the corner of Lot No. 12 and running southwardly 
the west side of Chestnut street 44 fee* 3 inches to Seventh street, 
thence westward with said Seventh street 100 feet to an alley, thence 
northward with said alley 39 feet 11 inches to the line of Lot No. 12, 
thence eastward with the line of Lot No. 12, 100 feet to the beginning. 
This lot is known as Lot No. 13 on the Show ground plot, recorded in 
the Register's office, in Book 42, page 274, and upon this lot the 
Hotel Bethel is erected." Grogan, trustee, sold, and plaintiff (345) 
bought and brings this action. 

I n  fact, the Hotel Bethel is erected on Lot. No. 13, but extends over 
. the line between lots No. 12 and 13, eight feet on Lot KO. 12, and this 

action is to recover this eight feet of Lot. No. 12. 
- Plaintiff contends that the language used in the closing sentence of 
the description-"and upon this lot the Hotel Bethel is ere$edV--con- 
trols the description; and thereby this eight feet was conveyed by the deed 
of trust to Grogan and by him to the plaintiff-it being admitted that 
the Grogan deed to plaintiff contains identically the same description 
as that in  the deed of trust. 

But we do not agree with the plaintiff. I f  the mortgage had been a 
conveyance of the "Hotel Bethel," situate on Lot 13, we would say i t  
conveyed the ground upon mhich i t  stood, so far a t  least as the mortgagor 
was concerned, and he would be estopped to deny that i t  did. But that 
is not the case here. The grant is of Lot No. 13 specifically described 
by metes and bounds, calling for the line of Lot No. 12, and the hotel is 
only mentioned as a further means of locating the property. 

We are unable to distinguish this case from that of Xidgett v.  TUG- 
ford, ante, 4, and i t  must be governed by what is said in  that case. 

Affirmed. 
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(346) 
ADA DUFFY v. CHARLES DUFFY. 

Divorce A Vinculo Matrimonii-Alimony. 

Upon the granting of an absolute divorce. all rights arising out of the mar- 
riage cease and determine (Code, see. 1295), and hence the Court has no 
power in such case to allow permanent alimony. 

ACTION for divorce, tried before Hoke, J., and a jury, at  January 
Special Term, 1897, of FORSYTH. 

Upon a finding by the jury that defendant had, prior to 13 March, 
1895, abandoned and lived separate and apart from plaintiff for two 
consecutive years, an absolute divorce was granted the plaintiff, who, 
thereupon, moved for an allowance for her future support. His Honor 
denied the motion on the ground that the Court had no power to make 
such allowance and plaintiff appealed. 

Mr. A. E. HoMon for plaintif (appellar~t). 
Mr. J .  S. Grogan for defendant. 

FAIRCLOTH, C. J. The plaintiff sued for and obtained a judgment 
"that the bonds of matrimony between plaintiff and defendant be dis- 
solved as to this plaintiff." The plaintiff then moved for an order and 
judgment for an allowance by the month or in  gross for her future sup- 
port. His  Honor held, as a matter of law, that he had no power to make 
an  order for future support of the plaintiff. This is the only question be- 
fore us in this appeal, and there was no error in his Honor's conclusion. 

At common law, where a divorce a vinculo matrimonii was granted, 
no allowance for the future support of the wife was given, and we have 
no statute in this State allowing it. An allowance for her benefit pen- 

dente lite or in case of separation from bed and board is author- 
(347) ized and regulated by The Code, chap. 29. Section 1295 of that 

chapter says when an absolute divorce is decreed, "all rights aris- 
ing out of the marriage shall cease and determine, and either party may 
marry again." 

Affirmed. 
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WEST-END HOTEL AND LAND COMPANY V. T. B. CRAWFORD. 

Principal and Ayent-Sale of Land b y  Agent-Authority to 
Rescind Sale. 

1. I t  i~ the duty of one dealing with an agent of limited powers "to look out 
for the power" and its extent in contracting for the principal. 

2.  The authority of an agent to sell land does not, per ye, confer authority to 
cancel the trade without the principal's knowledge or consent and the 
burden of proving the agent's authority to rescind is on the one relying 
upon it. 

ACTION, for the purchase price of land, tried before Brown, J., and 
a jury, at  December, 1895, Special Term, of FORSYTH. There was a 
verdict, followed by judgmen.t, for the plaintiff, and defendant appealed. 

Messrs. Watson & Buxton for plaintiff. 
Messrs. Glenn & Manly for defendant (appellant). 

FAIRCLOTH, C. J. Plaintiff sold Lot 200 at auction to defendant, who 
was to pay a part cash and give notes for balance. No cash was ever 
paid, but notes were given for the whole amount. No bond for title was 
given, as no cash was paid. Plaintiff now tenders deed and demands 
judgment. These facts are admitted, and the defense set up is that sub- 
sequently the plaintiff's agent agreed to rescind and cancel the 
contract of sale. This is denied by plaintiff., and the evidenbe was (348) 
conflicting. But assuming defendant's evidence to be true, i t  does 
not appear, nor was any evidence offered to that effect, that the agent 
had authority to rescind the contract. The authority of an agent to sell 
land does not per se confer authority to cancel the trade without the 
principal's knowledge or notice, and the burden of showing the agent's 
authority to rescind rested on the defendant in this case, which was 
done. I t  is the duty of one dealing with an agent of limited power "to 
look out for the power" and its extent in  contracting for the principal. 
Earp v. Richardson, 81 N. C., 5 ;  Bigggs v. Ins. Co., 88 N. C., 141. The 
statute of frauds is not pleaded, and we have no question on that matter. 

The defendant offered to prove, by his own oath, what Woods had told 
him about the lot. This was hearsay, and therefore incompetent. 

Affirmed. 
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DIXIE OIGBR COMPANY v. SOUTHERX EXPRESS COMPANY. 

Common Carriers-Limiting L,iability-Unreasonable Restrictions. 

1. Stipulations in a bill of lading restricting the common law liability of a 
common carrier are invalid unless reasonable, because the parties are not 
dealing on an equal footing. 

2. Where an express bill of lading contained a stipulation that the company 
should not be liable for loss or damage, unless demand therefor should 
be made within thirty days from the date of the bill of lading, and the 
company instructed its agents not to return undelivered packages until the 
expiration of thirty days from their arrival at their destination: Held, 
that the stipulation was unreasonable and void. 

(349) ACTIOK, tried before IIoke, J., and a jury, at January, 1897, 
Special Term, of FORSYTEI, upon appeal. The plaintiff com- 

plained for the value of a package worth $27.50 which i t  delivered to 
defendant in  April, 1893, to be shipped to Ratan, Mexico, and which was 
not delivered as agreed. 

The receipt given by the express company contained the following 
stipulation : "In no event shall the Southern Express Company be liable 
for any loss or damage, unless the claim therefor shall be presented to 
them in writing at  this office within thirty days after this date, i n  a 
statement to which this receipt shall be attached." 
- Upon the back of the envelope used by the defendant company in 
transmitting package was an instruction to its agents as follows: "If 
not delivered in  thirty days return to shipper, unless otherwise specifi- 
cally instructed." 

His  Honor held that the stipulation in  the receipt, as to giving thirty 
days' notice in  writing, &c., was unreasonable, and that the failure of 
plaintiff to comply therewith would not prevent recovery. 

There was a verdict for plaintiff, and from the judgment thereon de- 
fendant appealed. 

Messrs. Jones & Patterson for plaintif. 
Messrs. Watson & Buxton for defend*ant (appellant). 

CLAEE, J. Stipulations in a bill of lading restricting the common law 
liability of a common carrier are invalid, unless reasonable; because the 
parties are not dealing on an equal footing. R. R. v. Lockwood, 17 
Wall., 357. We think his Honor properly held that a stipulation that 
the defendant .would not be liable unless there is a demand in  writing 
made within thirty days from the date of the bill of lading was un- 
reasonable and void. The instructions to its agents upon the back of 
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the defendant's enaelopes and packages recognize this, for those (350) 
instructions require the agent at  the receiving point, when the 
consignee cannot be found, to notify him through the mail, and if the 
package is not delirered in thirty days to return it to the shipper. This 
contemplates the loss of going and returning, plus thirty days' detention 
a t  the receiving point. To require, therefore, every shipper to visit the 
express office and demand, in writing, pay for his package before the 
time has expired in  which it should be returned, under penalty of losing 
pay fop same if lost by negligence or other default of the express com- 
pany, is an unreasonable requirement. The consignor, having entrusted 
the package to the common carrier for a consideration, is entitled to 
rely upon the carrier's doing its duty without worrying its agents or 
himself with constant inauiries whether it has done so or not. If the 
package is returned for failure to find the consignee, or is lost or stolen, 
the carrier should notify the consignor. We are inclined to think, in  
analogy to the ruling as to telegraph companies (Shewi l l  v. Tel .  Co., 
109 K. C., 527), that a stipulation would be reasonable that the con- 
signor or consignee should make his demand, within sixty days after 
he has notice of his loss or damage, that he intends to hold the carrier 
responsible for negligence or other default, so that the carrier niay per- 
petuate the evidence of its shifting agents, and this does not abridge the 
statutory time in  which the action can be brought. 

The stipulation here being void, and the action having been brought 
within three years, the plaintiff mas entitled to recover. 

- - 
No error. 

Cited: Wa tch  Case Co. v. Express Go., post, 352; Mfg.  Co. v. R. R., 
128 N .  C., 283; Deans 2). R. R., 152 N.  C., 172, 173; Forney v. R. R., 
167 N.  C., 6-12; Czrlbreth v. R. R., 169 N. C., 725. 

CSITED STATES WATCH CASE COMPANY v. SOUTHERN 
EXPRESS COMPANY. 

Common C a ~ r i e r s  - Unreasonable Res t~ i c t i on  of Liability - Waiver  of 
Stipulation Limiting Liability. 

1. A stipulation by an express company contained in its bill of lading that it 
shall not be liable for loss or damage, unless demand of payment therefor 
is made within thirty days from the date of the bill of lading, is an 
unreasonable restriction of its liability. 
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WATCH CASE Co. v. EXPRESS Co. 

2. Such stipulation, eren if not unreasonable, was waived by stating, in 
answer to the shipper's demand for the return of the package, that the 
company was searching for it and, when found, by accepting the shipper's 
instructions to sell it. 

ACTION, tried at January, 1897, Special Term of FOR~YTH before 
Hoke, J., and a jury. 

The plaintiff complained for the non-payment of the sum of seven 
dollars, the value of a package delivered by it to the defendant to be 
sent C. 0. D. to Westville, S. C., from Winston, N. C. 

I t  appeared from the testimony that the package was delivered to 
defendant for shipment on 28 October, 1892; that the time between R i n -  
ston, X. C., and Westville, S. C., was two or three days; that hearing 
nothing of the package, plaintiff ordered its return, whereupon, after 
tracing it, the defendant located it at Westville and asked for instruc- 
tions, and on 29 November, 1892, plaintiff sent instructions to sell pack- 
age for $6 or to return i t ;  that not having any report from defendant, 
plaintiff made two or three claims or demands for the package, to which 
no attention was paid until in July, 1893, defendant notified plaintiff 
that the package had been stolen. Plaintiff then made written demand 
for the package on 25 July, 1893, which has never been complied with. 

Defendant relied upon the statute of limitations and on a stipulation * 

contained in  its bill of lading that the company should not be 
(352) liable for any loss or damage unless the claim therefor should be 

presented in writing within thirty days after date of bill of lad- 
ing. His Honor held that the stipulation relied on by defendant was 
unreasonable, and if not, it was waived by conduct of defendant, and the 
cause of action having accrued in July, 1893, the action was not barred. 

There was verdict followed by judgment for the plaintiff and defend- 
ant appealed. 

Messrs Jones d2 Patterson for plaintiff. 
Messrs. Watson & Buxton for defendant (appellant). 

CLARK, J. The stipulation that the defendant should not be liable for 
loss or darnage, unless demand was made in  writing within thirty days 
from the date of bill of lading, was held an unreasonable restriction of 
the common law liability of a common carrier and void in  C i g a ~  Co. v. 
Express Co., ante, 348. But, aside from that, the defendant waived this 
stipulation and is estopped by answering plaintiff's demand for return 
of the package that it was searching for it, and then, when i t  was found, , 

accepting plaintiff's instruction to sell the same. I t  was not until July, 
1893, that the defendant notified the plaintiff that the package was 
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stolen. The demand in  writing was made within thirty days, and action 
was brought within three years (The Code, 155, 1 )  after that date. 

No error. 

Cited: Mfg. Co. v. R. R., 128 N. C., 283; Deans v.  R. R., 152 N. C., 
172; Forney v. R. R., 167 N. C., 642. 

Judgment-Eff ect. 

In an action to set aside certain deeds as fraudulent and to foreclose a mort- 
gage, a commissioner was directed to sell all of the defendant's real estate 
mentioned in the complaint, except that part allotted to defendant as a 
homestead (which excepted part wae included in the mortgage fore- 
closed) ; the commissioner sold one of the tracts, but his report was not 
confirmed. Subsequently, the Court ordered the commissioner to sell the 
rest of the part allotted as a homestead, in case the other property did 
not sell for enough to discharge the liens: Held, that the effect of the 
first judgment was not a final adjudication, vesting title to the homestead 
in the defendant, so as to render inoperative and void the subsequent 
order. 

ACTION, heard before Hoke. J., at August Term, 1896, of FORSYTH, 
upon the report of a commissioner, who had been directed to sell the 
lands described in the complaint. 

The defendant appealed from the order confirming the sale Gf the 
lands embraced in  the mortgages, a part of which had been allotted to 
him as a homestead, and which, in  the original order of sale, the Com- 
missioner had been directed not to sell, but by a subsequent order he 
was directed to sell in case a resort to i t  should be necessary to discharge 
the liens. 

ilfessrs. Watson & Buxton for plaintifs. 
Messrs. Jones & Patterson, J .  8. Grogan, A. H. Eller and A. E .  

Holton for defendunts (appellanh). 

MONTGOMERY, J. I n  the judgment of December Term, 1893, Judge 
Winston appointed W .  B. Stafford receiver "of all the land and real 
estate described in the complaint in this action." That part of the 
real estate of defendant (appellant), which was allotted to him as a 
homestead, after the execution of the mortgage set out in the com- 
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(354) plaint, was included in  the tract called in  the complaint the 
"Home Place." Stafford was also made a Commissioner and was 

instructed to sell the land mentioned in  the complaint except the part 
which had been allotted to the defendant as  his homestead, and also to 
report to the court the particulars of the judgment and mortgage in- 
debtedness of the defendant. The Commissioner exposed one of the 
tracts of land to public sale and reported the same to the court, but the 
report was not confirmed. Afterwards Judge  B ~ y a n ,  by another order 
i n  the cause, instructed the Commissioner to make sale of lthe property 
and report to the next term of the court. I n  this order he directed the 
Commissioner to sell also the homestead if, after having sold the other 
real estate, the amount of the sales from that source should appear in- 
sufficient to pay the mortgage liens. An exception was noted to the 
order of Judge Bryan and the same is brought up on appeal. 

I n  the argument here the contention of the defendant was that the 
judgment of Judge Winston was one of consent, final in  its character 
and in some way or other passed the title and right of possession of the 
hovestead to the defendant, and that Judge Bryan's decree, ordering the 
homestead to be sold under the contingency therein named, was void. 

We fail to see that the judgment of Judge Windon, ateDecember 
Term, 1893, was by consent in the sense that the homestead of the de- 
fendant was to be exempted from the mortgage debt of the defendant. 
There is no such adjudication i n  the order. Judge  Winston and the 
counsel no doubt thought that the real estate conveyed in  the mortgages, 
other than that part which had been allotted to the defendant as a home- 
stead, would be sufficient to pay the mortgage debts and therefore the 
sale gf the homestead would not be necessary. But, when later on i t  

appeared that i t  would be necessary to sell all of the real estate, 
(355) including the homestead, to pay the mortgage debts, Judge Bryan 

made the decree ordering the sale of the homestead under the 
contingency named. The exception to that order and judgment cannot 
be sustained. The exception to the judgment of Judge  Hoke, made a t  
the August Term, 1896, was abandoned here. 

No error. 
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WACHOVIA LOAN AKD TRUST COMPANY, RECEIVER OF J. W. LSPAUGH, 
v. W. S. FORBES ET AL. 

Action to Set  Aside Fraudulent Conveyance-Fraudulent Intent-Trial 
-Burden of Proof-Evidence-Dealings Between Mortgagor and 
Mortgagee. 

1. Where, in the trial of an action to set aside a sale as fraudulent, it ap- 
peared that the relation of the parties to the sale was not such as to 
raise a presumption of fraud, the burden of proving fraudulent intent was 
properly put upon the plaintiff. 

2. Where, in the trial of an action to set aside a sale as fraudulent, the trial 
judge, in reciting the several grounds on which the jury might find a sale 
void, as in fraud of grantor's creditors, inadvertently used the conjunction 
"and," but in a subsequent part of the charge stated the grounds properly, 
connecting them with the disjunctive "or": Held, that the error was 
cured. 

3. Where the burden of proving the bona fides of a transaction is upon the 
defendant, he may, without introducing any evidence, rely on evidence 
introduced by the plaintiff from which, if su&cient, the jury may find the 
transaction to have been in good faith. 

4. Inadequacy of price will not, in itself, vitiate a transaction; and, where a 
pledgee of stocks of the face value of $21,000 bought them from the 
pledgor for $7,000, and the jury found that the transaction was b o w  fide, ' 

but that the stocks were worth $8,500, the sale will not be declared a legal 
fraud and void. 

ACTION, brought by the plaintiff corporation, as receiver of (356) 
the estate of J. W. Alspaugh, to set aside the sale of certain stocks 
by the said Alspaugh to the defendant, who held them, a t  the time of 
the sale, as collateral for  a debt due to him, and tried before Brown, J., 
and a jury, a t  December Term, 1895, of FORSYTH. The facts sufficiently 
appear i n  the opinion of the court. The issues were found i n  favor of 
the defendants, and from a judgment dismissing the action the plaintiff 
appealed. 

Messrs. Jones & Patterson and A. E. Holton for plaintif (appellant). 
Messrs. Watson & Buxton, Glenn & Manly and! H .  IZ. Scott for de- 

f enchnts. 

FURCHEB, J. This  case discloses these facts: Tha t  the defendant 
Alspaugh being i n  debt to the defendant Forbes had, i n  1893, executed 
to Forbes a mortgage deed on real estate for  $10,000, which mortgage 
had not been registered on 9 February, 1894; that  prior to 9 February, 
1894, the defendant Alspaugh had borrowed of defendant Forbes other 
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sums of money, not embraced in the $10,000 mortgage, to the alhount 
of $7,000; that as a security for this last-mentioned sum the defendant 
Alspaugh had pawned with the defendant Forbes certificates of stock 
which he owned in the Empire Plaid Mills, in the A. H ,  Motley Tobacco 
Co. and the Cumberland Mills Co., three corporated companies under 
the above names, amounting in the aggregate to over $21,000 par value; 
that on 9 February, 1894, the defendant Alspaugh sold these stocks to 
the defendant Forbes for the sum of $7,000, or in  other words, in pay- 
ment of the debt for which they were pledged. Alspaugh was badly in- 

solvent at  this time, of which fact the defendant Forbes had 
( 3 5 7 )  notice, and on the next day (10 February), Alspaugh made a 

general assignment to D. Schenck, as trustee. The plaintiff, as 
receiver, appointed at the instance of judgment creditors, institutes this 
action to vacate this sale of stock by defendant Xlspaugh to defendant 
Forbes, upon the ground of fraud. 

The defendant Forbes answers and denies the allegation of fraud. 
But he admits in his amended answer that on 9 February, 1894, and 
for a long time before that, he had in his possession the stocks men- 
tioned, which he held as security for $7,000 loaned to the defendant 
Alspaugh. And on that day i t  was agreed between him and Alspaugh 
that he should become the absolute owner of them, and he '(thinks" he 
surrendered to Alspaugh the notes he held as evidence of this $7,000 in- 
debtedness. 

On th'e trial the defendants off'ered no evidence. But plaintiff offered 
in  evidence a deposition of defendant Forbes, taken in another action, 
as declarations and admissions of said Forbes. This deposition fur- 
nished evidence tending to show knowledge of Alspaugh's insolvency on 
9 February, 1894, and that Forbes took the stocks in satisfaction of the 
debt for which they were pledged, and that he did not know the value of 
said stocks, and made no inquiry of Alspaugh, nor any one else, as to 
their value. But i t  is also tended to show the bona f i d ~  of the transac- 
tion, and that he had paid $7,000 for them, which he alleges was a fair 
and reasonable price for these stocks. 

The court submitted, without objection, the following issues to the 
jury : 

"1. Was the sale and transfer of the stocks, described in  the com- 
plaint, made on 9 February, 1894, by 3. W. Alspaugh to W. S. Forbes 
fraudulent and void as to the creditors of Alspaugh ? Answer : NO.'' 

"2. At the date of the said sale, towit, 9 February, 1894, and prior 
thereto, did defendant Forbes hold the said stock in  his possession as col- 

lateral security for a debt then due to Forbes by Alspaugh, as al- 
(358) . leged in defendant's answer ? Answer : Yes." 
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"3. I f  so, what sum was actually due and owing on said debt by Als- 
paugh to Forbes, 9 February, 18942 Answer: $7,070." 

"4. What was the actual value of said stock at the time of said sale? 
Answer : $8,500." 

I n  the charge of the Court the burden of proof upon the first issue 
(as to the fraudulent intent) was put upon the plaintiff. But upon ihe 
second issue (as to the transfer of the pledged stock by Alspaugh to 
Forbes) the Court put the burden as to the bonu jides and full and fair 
consideration on the defendants. The plaintiff complains of this division 
of the subject by the Judge, and insists that the burden of both issues 
should have been put upon the defendants. We do not think so. The 
two issues were as distinct as if they had been in separate actions and 
were governed by different rules and distinct principles. There being no 
relation between the defendants that created a presumption of fraud as 
to the first issue, the burden was upon the plaintiff. 

But as to the second issue, when i t  was shown and admitted that the 
defendant Alspaugh sustained the relation of pawner and Forbes that 
of pawnee as to the stocks, a relation similar to that of mortgagee with 
power of sale, the burden changed to the defendant. Story on Bailment 
(9 Ed.), section 322; Rose v. CobZe, 61 N. C., 517. And it seems to be 
well settled in this State that where a mortgagee, with power of sale, 
purchases the reversion in the property mortgaged and the transaction 
is attacked, the burden rests upon the mortgagee to show that the 
sale was fair and that he had paid a fair and reasonable price (359) 
for the reversion. Lee c. Peurce, 76 K. C., 87; Brown u. Mitchell, 
102 N. C., 347; dicLeod v. Bullurd, 84 N. C., 515, and 86 N. C., 210. 
And this being a pledge of stocks in  which a sale without notice would 
pass the absolute title to the purchaser (Story on Bailment, supra), the 
bailee or pawnee must be subjected to the same burden of proof as the 
mortgagee, who purchases the reversion. The Judge who tried the case 
observed this rule and charged the jury upon this issue as follows : "In 
view of this admission (that he held these stocks as a pledge before 9 
February, 1894), upon the part of the defendant, if you find the sale 
was made without fraudulent purpose and intent on the part of Als- 
paugh, the burden of proof shifts, and it becomes the duty of the de- 
fendants to show that such sale was fair  and that it was made upon full 
and fa i r  consideration, and, if the defendant fails to show that, then the 
law declares the absolute sale of the stocks void." This seems to us to 
be the .law, and that i t  was fairly presented to the jury. 

The learned counsel excepted to the charge of the Court where i t  is 
said more than once in the early part of the charge (upon the first 
issue) that if the jury should find that this transaction "was for the 
purpose of hindering, delaying and defrauding Alspaugh's creditors.and 
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for the ease and comfort of defendant Alspaugh," i t  would be void. I t  
was contended that, these being colinected by the conjunction "and," it 
made i t  necessary that the jury should find both the intent to defraud 
creditors and to give ease and comfort to Alspaugh, before they could 
find the transaction fraudulent. Whereas the finding of either would 
h3ve been sufficient to invalidate the transaction. And i t  is true, as 
contended, that either would have been sufficient to avoid the transaction. 
But the Court further on in  the charge says that if "Alepaugh was actu- 

ated by a purpose to hinder or defraud his creditors or by a pur- 
(360) pose to give ease and comfort to himself,"'the transaction would. 

be fraudulent and void. This distinct enunciation of the law in the 
latter part of the charge must, as we think, have corrected any erroneous 
impression that may have been conveyed by the former statement. 

Judges, in  the hurry that often attends trials in courts below, are 
liable to misuse a word sometimes; as for instance, the conjunctive and, 
where the disjunctive or should have been used. But the object of such 
trials is to get to the merits of the case, and where it appears that such 
slips have been cured, or that no harm could have come from them, we 
are unwilling to ,award a new trial. 

The plaintiff further contended that as the burden was thrown upon 
the defendants, in  the consideration of the second issue, and as the de- 
fendants introduced no evidence, i t  was the duty of the court to charge 
the jury that they should find that issue for the plaintiff, that is, that 
they should find the transaction to have been .fraudulent. And this, at  
first thought, seemed to us to be so. But the plaintiff introduced the 
deposition of the defendant Forbes, which defendants had the right to 
use, as they did any other evidence introduced by the plaintiff. And 
this evidence, if believed, and that was a matter for the jury, tended to 
establish the bona fides and a fa i r  if not full consideration paid by 
Forbes for the stocks. 

There still remains one other question to be considered, and that is 
the value of said stocks which was found by the jury to be $8,500, this 
being $1,430 more than Forbes paid for the stocks. I n  considering this 
question several matters have to be considered. 

I t  being found that there was no intentional fraud or mala  fides in- 
volved in  this transaction, the parties, Alspaugh and Forbes, stand 

(361) as though they were dealing on equal footing-art arms' length. 
The question is then presented as to whether a chancellor would 

feel called upon to set aside a sale of stocks of the par value of $21,000 
that had no marketable value and sold for $7,000 because i t  was after- 
wards found by a jury that they were in fact worth $8,500, upon the 
ground that the difference in  the price paid and the actual value was so 
great that this alone constituted fraud-that such a transaction was 
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calculated to shock the moral sense, upon hearing it,  and cause one to 
exclaim "Fraud!" Potter v. Everett, 42 N .  C., 152. Indeed, i t  is doubt- 
fu l  whether a court of equity will set aside a conveyance upon the ground 
of inadequacy of price alone. Osborne v. Wilkes, 108 N.  C., 651. This 
discrepancy i s  considerable ($1,430), and i n  a transaction where less 
was involved, or  where the property sold had a fixed and known value, 
i t  would likely produce a different impression upon the mind. But 
stocks of this kind are of the most uncertain value of all properties. N o  
matter  how valuable the plant and outfit of the milling and manufactur- 
ing  companies may be, their stocks are worth nothing until the liabilities 
are  paid. So, after considering this matter fully, we cannot think that, 
if this transaction had been between parties on equal terms, any chan- 
cellor or  court of equity would feel called upon to declare i t  a legal 
f raud and void. The  judgment is  

Affirmed. 

Cited: Monroe v. Puchtler, 121 N.  C., 104, 105; Davis v. Keen, 142 
N. C., 504; Calvert v. Alvey, 152 N. C., 613. 

A. B. GORRELL ET ALS. v. J. W. ALSPAUGH AKD L. I. HINE. 

Deed Absolute on Face-Security for Loan-Mortgage-Trusts- 
Extinguishment. 

1. A, an administrator, having license to sell land of his intestate, sold and 
conveyed it in January, 1881, to H, by deed absolute on its face, and 
co-incidentally borrowed $1,200 from H for his own use, and charged 
himself with the purchase price. In February, 1890, he borrowed another 
sum from H, who then gave him a bond for title, agreeing to reconvey 
the land to A upon the repayment of the aggregate of the two loans. In 
January, 1894, H having loaned other sums to A, they had a settlement 
whereby H surrendered all of A's notes, and A agreed to surrender the 
bond for title, which he subsequently did. A was not indebted to others 
in 1881. The deed to H was not recorded until 1893, before which time A 
became largely indebted: Held, that the deed so made to H was not, as 
to the administrator's creditors, a mortgage (since upon repayment of the 
loan the land would have reverted to A ) ,  but a resulting trust in favor 
of A, subject to the repayment of the loans, arose from the conveyance. 

2. The giving of the title bond by H to A, in 1890, was only a written declara- 
tion of the original trust, and did not change its nature. 

3. Such trust could not have been sold under execution against A, nor could 
it have been subjected to the payment of existing debts, except by an 
action in the nature of a bill in equity, and in that event the land would 
have been liable for the existing equity of H. 
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4. While an equitable interest in land may not be transferred by parol, it may 
be abandoned or released to the holder of the legal title by matter in pais, 
provided such intention is clearly shown; hence, the settlement made in 
1894 between H and A, being in good faith, extinguished A's equitable 
rights and vested in H a fee simple title. 

ACTION, tried before Hoke ,  J., and a jury, at  January, 1897, Special 
Term, of FORSYTH. The facts appear in  the opinion. I n  deference to 
the opinion of his Honor, the plaintiffs submitted to nonsuit and ap- 
pealed. 

iMessrs. Jones d Patterson and A. E. Hol ton  for plaint i8s  (appel- 
lants) .  

Nessrs .  W a t s o n  & B u x t o n  for defendants.  

(363) DOUGLAS, J. This is a suit by the creditors of Alspaugh to 
subject to the payment of Alspaugh's debts certain land conveyed 

to Hine by Alspaugh, as administrator of G. W. Korwood, by deed in 
fee dated 16 January, 1881, and recorded in 1893. The plaintiffs al- 
lege that while this deed was in form an absolute deed, i t  was, in  fact, 
merely a security for money advanced by Hine to Alspaugh; and that 

- Hine was never in truth the purchaser of the property, having never 
paid one dollar of the consideration recited in the deed, but that the 
same was paid by Alspaugh; that the deed was made upon the secret 
trust that Hine should reconvey to Alspaugh upon the payment of the 
loan; and that, therefore, the said deed was incapable of registration 
and void as to creditors. Kone of the debts herein sued on were incurred 
before 1891; and none n7ere reduced to judgment before May, 1894. 
Upon the execution of the deed of 1891, Hine loaned Alspaugh $1,200 
and also $2,000 on 8 February, 1890, when he executed to Alspaugh a 
bond for title to convey to Alspaugh, upon the payment of the said loans 
then aggregating $3,200, the land conveyed to Hine by said deed. At 
divers times on and prior to 8 January, 1894, Hine paid to or for Als- 
paugh sums of money which, with the $3,200, aggregated over $6,000, 
and on said day Hine and Alspaugh came to a full settlement, whereby 
Hine surrendered to Alspaugh all said evidences of debt, in  consideration 
of which Alspaugh relinquished all interest in  the land and agreed to 
surrender to Hine his bond for title. This bond was actually surren- 
dered in January, 1896, being regarded in the in ter im by both parties as 

fully satisfied and cancelled. Upon the trial the plaintiffs ad- 
(364) mitted in  open court that there was no actual intent to defraud 

. on the part of defendant?, but claimed that the deed of 1881, 
under which Hine claimed, was fraudulent and void in law, and, under 
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the registry acts of the State, as against the claims and judgments of the 
plaintiffs. "The court having intimated an opinion that the rights of 
the mortgagor J. W. Alspaugh, under his bond, &c., having been all 
surrendered for valuable consideration and in  good faith before plain- 
tiffs' liens attached, and that the deed to defendant being on the registry 
and expressing the true contract of parties at  the time before liens were 
obtained, the said deed was valid against the claims of plaintiffs. The 
plaintiffs, in  deference to such intimation, submitted to a nonsuit and 
appealed." 

We think there was no error in the intimation of his Honor, although 
we cannot agree with him in treating the deed of 16 January, 1881, as 
a mortgage. I t  was not intended as a mortgage, and had none bf its 
essential features. Littleton, section 332, says : "If a feoffment be made 
upon such condition that if the feoffer pay to the feoffee, at  a certain 
day, &c., forty pounds of money, then the feoffer may re-enter; in this 
ease the feoffee is called tenant i n  mortgage." "A mortgage at  common 
law was a conveyance of land, sometimes in fee and sometimes of a 
lesser state, with a stipulation called a clause of defeasance, by which 
it was provided that in case a certain sum of money were paid by the 
feoffer to the feoffee, on a day named, the conveyance should be void, 
and either the estate should by virtue of the defeasance, revest in the 
feoffer, or he should be entitled to call upon the feoffee for a reconvey- 
ance of the same." Bispham's Eq., section 150. Practically the same 
definition is given in  Pingrey Mortgages, section 6. I n  all definitions of 
a mortgage the estate reverts to the grantor or feoffer. Fetter 
Eq., section 141; Abbott Law Diet., 130; 4 Kent Com., 136. (365) 

I n  this State, mortgages are practically the same as at common 
law, with the exception of the equity of redemption and the equitable 
incidents pertaining thereto. 

I n  this case the deed was made by said Alspaugh as administrator of 
the estate of G. W. Norwood to said Hine, reciting that, by virtue of 
an order of the Superior Court of Forsyth County and after due notice, 
he sold the land at  public auction to said Hine, he being the highest 
bidder, at the price of $235. I t  is alleged in  the complaint that one 
Tise bid off the land, but this fact is neither positively admitted nor 
proved, and in any event is immaterial, as he sets up no claim what- 
ever. Alspaugh, as stdministrator, and Alspaugh, as an individual, are , 
entirely distinct personalities in  law. I f ,  as administrator, he sold to 
himself, or to a stranger to hold in  trust for himself, his deed was void- 
able, but not void, and he could be held to account only by the heirs at  
law or creditors of Norwood. This deed was not intended as a mort- 
gage and cannot be construed as such, for in  the event of its defeasance 
the land would revert to the heirs of Norwood. The legal title never 
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was in Alspaugh, but remained in  the heirs of Norwood until it vested 
in Hine by operation of the deed made by Alspaugh merely as the hand 
of the court. I t  cannot be said that the legal title to land sold under 
execution ever vests in the sheriff, but in proper cases his deed is valid 
because he sells as the agent of the law under the mandate of the court. 
If he sells to another for the benefit of himself, his deed therefor, how- 
ever tainted, can in  no sense be construed into a mortgage, because in 
case of defeasance the land could never revert to him. 

The deed of 16 January, 1881, made by Alspaugh, as administrator, 
was intended to convey to Hine a fee simple estate i n  the land, 

(366) and did convey such an estate, subject to impeachment only by 
the heirs or creditors of Xorwood. But i t  is admitted that Als- 

paugh alone paid for the land by charging himself as administrator with 
its purchase price, and that the $1,200 paid by Hine to Alspaugh co- 
incidently with the execution of the deed was a mere loan. This being 
true, its effect was to raise in  favor of Blspaugh a resulting trust in  t b  
land subject to the repayment to Hine of the money loaned. 1 Perry 
on Trusts, p.--; Lewin on Trusts, 143 ; 2 Story Eq. Jur., 1201; Bispham 
Eq. Jur., section 79; Pegues v. Pegues, 40 N.  C., Eq., 418; Hargrave 
v. King, ibid., 430; Cunningham 7;. Bell, 83 N .  C., 328; Thurber v. La 
Roque, 101 N. C., 301; Summers v. Moore, 113 N.  C., 394. Trusts are 
of various kinds, but may be divided generally into express and implied, 
the latter being raised by operation of law, either to carry out the pre- 
sumed intention of the parties or to protect against fraud. Implied 
trusts are either resulting or constructive. Resulting trusts are of four 
kinds, as usually defined, only one of which need now be considered. I n  
this State all implied trusts are generally denominated parol trusts, re- 
ferring to their origin and nature of proof rather than their incidents 
and results. Some eminent authorities, as Lewin and Perry, make a 
separate division of implied trusts as distinguished both from resulting 
and constructive trusts; but this distinction does not seem to be recog- 
nized in  this State, nor, indeed, in the statute of frauds (29 Charles I1 
chap. 3, sec. 8) which refers to a trust "arising or resulting by impli- 
cation or construction of law." See also Bispham Eq., p. 118; I Pome- 
roy Eq., p. 136, sec. 155; Story Eq. Jur., sec. 980; Bouvier Law Dict.; 
Wharton Law Lex. ; Stimson Law Glossary. 

The rule as to the kind of resulting trusts, herein considered, almost 
universally adopted by text writers and approved by the courts, is that 

of Lord Chief Baron Eyre, in  Dyer v. Dyer, 2 Cox, 93, which is 
(367) as follows: "The clear result of all the cases, without a single 

exception, is that the trust of a legal estate, whether taken in the 
names of the purchaser and others jointly or in the names of others 
without the purchaser, whether in  one or several, whether jointly or 
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successive, results to thc man who advances the purchase money." This 
rule, of course, is not intended to apply to property purchased in the 
name of a wife, child or near relative, which is usually brought under 
the rule of advancements. 

Resulting trusts, arising by operation or construction of law, do not 
come within the statute of frauds, and may be proved by parol. Lewin, 
supra, p. 667; Fetter supra, sec. 128; Bispham, s u p ~ a ,  sec. 80; 10 Ani. & 
Eng. Enc., 25 and 26; Foy o. Foy, 3 N.  C., 296; Shelton v. Xhelton, 58 
N. C., 292; Riggs v .  Xwan, 59 N. C., 118 ; Whitfield v. Gates, ibid., 136 ; 
Shields v. Whitaker, 82 N.  C., 516. I n  fact, in this State they are gen- 
erally known as "parol trusts." 6 N. C. Digest, 466; 7 ibid'., 431, and 
cases cited. As such trusts are incapable of registration they cannot be 
affectcd by the registry laws. 

At the time this trust arose Alspaugh does not appear to have owed 
any one but I-line. Even if there had then been outstanding debts of 
Alspaugh, Hine, holding the legal title, togethcr with an equitable lien 
upon the resulting trust, occupied a strongly defensive position. 

This equity could not have been sold under execution, as i t  was not il 

pure and unmixed trust. 3veret t  v. Ruby, 104 N.  C., 479; Love v. 
Smathers, 82 N.  C., 369. I n  Hinsdale v. Thornton, 75 N.  C., 381, Pear- 
son, C. J., says: "Where one has an estate in  equity, viz., a t m s t  estate, 
which enables him to call for the legal estate without further condition, 
save the proof of the facts which establish his estate, this trust 
estate is made the subject of sale under fi. fa. But where one has (368) 
only a right in equity to convert the holder of the legal estate 
into a trustee and call for a conveyance, the idea that this is a trust 
estate, subject to sale under fi. fa., is new to us." The only remedy of 
existing creditors would have been an action in  the nature of a bill in  
equity. Jirnrnerson v. Duncan, 48 N.  C., 537; Gowing v. Rich, 23 N.  C., 
553 ; Gentry v. Harper, 55 N.  C., 177 ; Morris v. n i p p y ,  49 N.  C., 533 ; 
Love v.  Smathers, supra. Even then i t  would have been liable for the 
existing equity of Hine. The bond for title given by Hine to Alspaugh 
on 8 February, 1890, did not change the nature of the trust, but was 
simply a written declaration thereof. 

While an equitable interest in  land may not be transfewed by parol, 
i t  may be abandoned or  ele eased to the holder of the legal title by matter 
in pais, provided such intention of the parties is clearly shown. Brown 
on Statute of Frauds, 11. --; 1 Greenleaf Ev., 302; 2 s tory Eq., 
Jur., 770; Cumming v. Arnold, 3 Met., 494; Paw v. Whittington, 72 
N.  C., 321; Miller v. Pierce, 104 N.  C., 389; E'alls v. Carpenter, 21 
N.  C., 237; Banks v. Banks, 77 N. C., 186; Herren v. Rich,  95 N. C., 
500; Holden v. Purefoy, 108 N. C., 163; Taylor v.  Taylor, 112 N.  C., 
27; Fortune v. Watkins,  94 N.  C., 304. I n  McDougald v. Graham, 75 
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N. C., on p. 316, Pearson, C. J., says: "We conclude that by force of 
sale and the cancellation of the notes and title bond, the defendant be- 
came the absolute owner of the land." I n  Tajlor s. Taylor, 112 N.  C., 
on p. 30, A ~ e r y ,  J., says: "Where the vendee enters under a bond for 
title and has executed notes for the purchase money, which are held by 
the vendor, the surrender of bond and the notes by the holders to the 
maker and obligor, respectively, has been repeatedly declared such a re- 
nunciation as would annul the contract of purchase." 

I t  is not disputed that in  the settlement of 8 January, 1894, 
(369) i t  was the clear intention and agreement of the parties that Als- 

paugh should abandon and release to Hine all interest in the 
land, and that in pursuance thereof Alspaugh subsequently surrendered 
Hine's bond for title, and Hine immediately surrendered Alspaugh's 
notes equal in amount to the full value of the land, and entered in pos- 
session of the premises. 

This settlement, being in entire good faith, extinguished all of Als- 
paugh's equitable rights in said property and, by annexing the beneficial 
ownership to the legal title, vested in  Hine a fee simple estate, certainly 
as against any of the plaintiffs. As we have seen, unless the deed of 
Alspaugh, as administrator, conveyed a fee simple, then the title re- 
mained in the heirs of Norwood. I f ,  to its character as a fee simple 
deed, we superadd the qualities of a mortgage, we are forced to the fol- 
lowing remarkable conclusions : 

1. That the same instrument can be the deed of one party and the 
mortgage of another; 2. That a mortgage can be made by one'having 
neither the legal nor the equitable title; 3. That a presumed defeasance 
,can revest land where i t  was never vested, and can cause i t  to revert to 
one who never owned it. We do not feel called upon to adopt so novel 
and strained a construction simply to create a constructive fraud in law 
where i t  is admitted that no actual fraud exists in fact. 

FUROHES, J., dissenting: On 16 October, 1879, the defendant Als- 
paugh, as administrator of Norwood, sold the real estate in  controversy 
a t  the price of $235, at  which sale the plaintiffs allege that one Tise bid 
off the property for the defendant Alspaugh. This property was a 
vacant lot in  the city of Winston a t  the time of the sale. And i t  is 

alleged, and not denied, that Alspaugh took charge of the prop- 
(370) erty, claiming i t  as his own, and soon after the sale erected thereon 

a brick store house, and that he continued to use, rent and con- 
trol the property as his own until 8 January, 1894; that on 16 Janu- 
ary, 1881, the defendant Hine loaned the defendant Alspaugh $1,200- 
using the exact- language of the defendant Hine in his testimony, "I 
loaned that money; I did not pay him anything." And he further says, 
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"Alspaugh gare note for $1,200, all I advanced to him that day." He 
also says he never paid the $235 purchase money and supposes Alspaugh 
did, and that he supposes the matter was understood by the defendant 
Alspaugh and Tise. Hine further says in  his testimony: "The first 
debt was contracted 16 January, 1881, for $1,200 for money borrowed, 
for which he (Alspaugh) gave me his note. H e  made me a deed to the 
postoffice lot, and I agreed verbally to convey it back to him when he 
paid this debt. The next debt was contracted 18 February, 1890, for 
$2,000 for borrowed n~oney." And at this date he gave Alspaugh a bond 
to reconvey the property to him upon his paying the two notes, amount- 
ing to $3,200. That Alspaugh afterward borrowed other money of him, 
and he had no security for any of i t  except the deed dated 16 January, 
1881. Hine further testifies that on 8 January, 1884, he and Alspaugh 
had a settlement, when it was ascertained that Alspaugh owed him for 
borrowed money and for debts he paid for Alspaugh on that day, where 
he was bound as surety, the sum of $6,000; that i t  was then agreed that 
he should hold the deed of 1881 and become the absolute owner of the 
property, and that at that time he surrendered to Alspaugh the notes 
he held against him, and Alspaugh agreed to surrender to him the 
bond foY title, but this was not actually delirered to the witness until a 
short time before the trial, that he charged interest on the debts 
he held against Alspaugh, until the time of this settlement in (371) 
January, 1894, and Alspaugh received the rents for the property 
to that time, and that he has been controlling, improving and receiving 
the rents since that date; that this deed of 16 January, 1881, was regis- 
tered in  August, 1893. 

This, to my mind,. so clearly makes this deed from dlspaugh to Hine 
a mortgage, without a clause of defeasance, that i t  would seem almost 
unnecessary to cite authorities to show that it is. But as it is not ad- 
mitted that i t  is a mortgage, indeed, as it is contended that i t  is not a 
mortgage, I will cite some of the authorities which, I think, sustain my 
position that i t  is a mortgage. 

Where it is shown that the conveyance is a security for debt, and 
that was the real object of the conveyance, it is a mortgage. Bispham, 
see. 154. 

I f  the conveyance is to secure a debt, i t  is a mortgage, whether i t  is 
absolute in  form or has a clause of defeasance. 3 Pomeroy Eq. Jur., 
sec. 1192, note 1. 

An absolute deed is a mortgage if it is a security for debt. 3 Pomeroy, 
supra, sec. 1196. 

The true test as to whether i t  is a mortgage is, whether it was given 
as a security for debt. "Once a mortgage, always a mortgage." Pomeroy, 
supra, sec. 1193. At the time of making a mortgage, the mortgagor 
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cannot waive his right to redeem. Bispham, sec. 153. "Once a mort- 
gage, always a mortgage." And if once a mortgage, the parties cannot, 
by any stipulation between them, "no matter how explicit," change i t  
from a mortgage to an absolute conveyance. Pomeroy, sec. 1194. 

An absolute deed made as security for money is, in effect, a mort- 
gage, and cannot be registered, and is void as to creditors. Gulley v. 
Jlacy,  84 N.  C., 434; Gregory v. P e ~ k i n s ,  15 X. C., 50. 

An absolute deed intended as a security for debt, or an in- 
(372) demnity for a liability, cannot afterwards be changed into an 

absolute conveyance. And as i t  is a mortgage, without a clause 
of defeasance, or a security for debt, i t  cannot be registered and is void 
as to creditors. Halcombe v. Ray ,  23 N. C., 340. 

And the mortgagor and mortgagee, or grantor and grantee (if you 
choose to call them so), cannot afterwards, by any agreement between 
them, change this deed into an absolute conveyance. They may agree 
that the grantee shall surrender his debts in full payment and satisfac- 
tion of the fee simple interest, and this will Got change the estate into 
an absolute estate. And though the deed be redelivered, still the trans- 
action will be fraudulent and void as to the creditors of the grantor at  
the time or before this agreement took place, by which the grantee 
agreed to surrender his debts and hold the deed as an absolute convey- 
ance. Halcombe v. Ray ,  supra. Indeed, every phase of the case now 
under consideration is discussed and decided by this strong, clear, ring- 
ing opinion of Chief Justice R u f i n .  And before passing upon the case 
now before the court me should read and consider we11 the opinion in 
Halcombe 2). Ray.  

The intelligent Judge who tried this case below called this conveyance, 
from the defendant Alspaugh to the defendant Hine, a ('mortgage" and 
treated it as such, although he held that the plaintiffs were not entitled 
to recover. When i t  gets here and is considered under the light of 
authorities, which the court below probably did not have a t  hand, i t  
is found that i t  cannot be sustained if i t  is called a mortgage. And, 
therefore, i t  is sought to sustain this transaction between Alspaugh and 
Hine by calling i t  a trust. But whether you call i t  a mortgage or a 
trust, the facts and the transaction are the same. I t  is still a security 

for debt, as said in Gulley v. Macey, szcpra, and as is said in 
(373) every authority I have consulted during this investigation. And 

the diligence of counsel have furnished us none to the contrary. 
But suppose you call it a trust, i t  is a trust for the security of a debt. 
And how this can benefit the defendants I confess my inability to see. 
Trusts for the security of debts stand precisely on the same footing as 
mortgages-both are void as to creditors until they are registered. Code, 
sec. 1254. And an absolute deed, with a secret or verbal trust for the 
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benefit of the grantor, can no more be registered than a mortgage with- 
out a clause of defeasance. Womble ?;. Battle, 38 K. C., 182; Blevins v. 
Barker, 75 N. C., 436. But this is too plain to require argument or 
authority. The mortgage without the defeasance cannot be registered, 
because i t  does not show the whole transaction; in other words, i t  does 
not tell the truth. The absolute deed, with a secret or verbal trust, is 
incapable of being registered for the same reason; i t  does not tell the 
truth. And the deed from Alspaugh to Hine did not tell the truth. 
Besides, its not having a clause of defeasance, i t  is said it was made in  
consideration of $235, paid by Hine, which is not true. The defendants 
are endeavoring to escape the force and conclusiveness of the author- 
ities cited, by calling this deed, from Alspaugh to Hine, a pnrol trust, 
and to work out a defense under the doctrine enunciated in,Shelton 23. 

Shelton, 58 N .  C., 292; Riggs v. Szuan, 59 N.  C., 118, and that line of 
authorities. 

"The doctrine stated in  ,these cases is not disputed, hut i t  has no ap- 
plication here. The doctrine of these cases is that where A buys land 
and has the deed made to B, with a par01 trust in favor of C, this is 
good; for the reason that such conveyances are within the statute of 
frauds and no creditors are interested. And so is this deed, from 
Alspaugh to Hine, good as between the parties, but not good as (374) 
against the creditors of Alspaugh. Kor can i t  be made good by 
registration, for the reason that it cannot be registered. And as Lord 
Coke would say, "herein lies the diversity" between this case and Xkel- 
ton v. Shelton, supra, and that line of cases, and brings i t  within the 
doctrine enunciated in Halcombe v. Ray, Gregory v. Perkins, Gulley v. 
Macey, and that line of authorities. 

The defendants also attempt to distinguish this case from Halcombe 
v. Ray, Gregory v. Perk&, and Gulley v. Macey, upon the ground that 
Alspaugh did not have the legal title, which they say was in the heirs 
of Norwood. But if he did not have the legal title, he had bought i t  
through Tise and had paid for i t  in 1880, as his report shows. And 
this gave him an equitable estate in the lot, and no one is interested in  
the legal title but Norwood's heirs, and they are not complaining. In-  
deed, i t  must be supposed that they have ratified the sale made, and the 
purchase money paid seventeen or eighteen years ago, and no com- 
plaint made by them until now. This deed put the legal title in Hine, 
even as against Norwood's heirs. Highsmith v. Whitehurst, ante, 123. 
But if Alspaugh only had the equitable title, he had the right to mort- 
gage this. Bank v. Clapp, 76 N.  C., 482 ; White v. Jones, 88 N.  C., 166. 

Kut there is another reason why the defendants cannot avail them- 
selves of this plea, even if i t  could do them any good, and I do not 
think i t  could. And that is this: They are estopped to do so. The 
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defendant Alspaugh cannot do so. He cannot defeat the claims of credi- 
tors, upon the ground that he is not the legal owner of the property. 
I n  fact he makes no such defense. H e  does not even file an answer. 
Hine cannot do so, as he holds under Alspaugh, and agreed to recon- 

vey to him upon Alspaugh's paying him the money he had loaned 
(375) him. I t  would be singularly strange if both Alspaugh and Hine, 

or either of them, should be in  a better condition than they would 
be if Alspaugh had owned the absolute, undisputed, legal and equitable 
estate in this lot. I cannot give my assent to such a proposition. 

The plaintiffs put in  evidence the report of Alspaugh, showing that 
Tise was the purchaser of the lot at  the price of $235, and Alspaugh's 
settlement of the Rorwood estate showing that Alspaugh had charged 
himself with this sale and had settled for the same. And the undis- 
puted evidence was that all the debts of the plaintiffs were made before 8 
January, 1894, the alIeged date of settlement, these debts having been 
made in  1891, 1892 and 1893. This being so, they were brought within 
the  rule laid down in Halcombe v. Ray,  and the plaintiffs were entitled 
to have the deed from Alspaugh to Hine, dated 16 January, 1881, de- 
clared void as to their debts. Upon the allegations in the complaint and 
the admissions in the answer, the evidence of the defendant Hine, and 
the undisputed evidence as to the date of the plaintif&' debts, it was the 
duty of the Judge to charge the jury that, if they beIieved the evidence, 
they should find the first, third and fourth issues in the affirmative. 

FAIRCLOTH, C. J., did'not sit on the hearing of this case. 

Cited: S. c., 122 N .  C., 560; Hemmings v. Doss, 125 N .  C., 402; 
R a y  v. Long, 132 2. C., 896; Avery v. Stezoa~t, 136 N.  C., 435; Mayo 
v. Staton, 137 N .  C., 681; May v. Getty, 140 N.  C., 316; Redding v. 
Vogt,  ib., 568; Lewis v. Gay, 151 N.  C., 170; Lummus v. Davidson, 160 
N. C., 480; Brogden v. Gibon, 165 N.  C., 21; Rouse v. Rouse, 167 
N. C., 210. 

S. W. RAINEY v. R. B. HINES. 

Action to Reco~;er Land-Estoppel i n  Pais-Representations. 

1. In order that a representation or statement as to an intended abandon- 
ment of an existing right or claim to property, made to influence another, 
shaIl become an estoppel, it must appear that the person has acted under 
such representation to his injury. 
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2. Plaintiff and one T agreed to exchange lands. T, without having obtained 
a deed, sold the land to one R, who gave notes and a mortgage on the 
land as security. T being indebted to defendant, H, transferred the B 
notes to H, who brought suit against B for foreclosure, obtained judgment, 
and had a commissioner appointed to sell, but before the sale, went to the 
plaintiff R, who was not a party to the foreclosure suit, and inquired 
whether he had any claim against the land, and upon his assurance that 
he had no claim, and upon his advice to "go ahead and sell the land," 
defendant directed the commissioner to sell, and bought the land, though 
he knew that both T and B were insolvent, and that T had never had a 
deed from R. Plaintiff thereupon brought this action to recover posses- 
sion of the land, and for a sale thereof to reimburse himself for expendi- 
tures he had been compelled to make in clearing the title to the land 
which he had taken in exchange from T.: Held, that no injury resulted 
to H from the representation of R, and the latter is not estopped thereby. 

ACTION, for the recovery of land, tried before .Hoke, J., and a jury, 
a t  January, 1897, Special Term, of FORSYTH. Under the instructions 
of his Honor, the jury rendered a verdict for the defendant and plain- 
tiff appealed. 

Messrs. Watson & Buxton for plaintif (appellant). 
-Vessrs. Jones & Patterson f o ~  appellee. 

MONTGOMERY, J. The plaiGtiff, in 1890, being the owner of the tract 
of land in  Forsyth County, which is the subject of this action, entered 
into an agreement in  writing with the defendant Thomas, .to exchange 
the land for a tract belonging to Thomas in Henry County, Va., 
the plaintiff to pay about $2,000 to boot in the exchange, and (377) 
each party to clear his respective tract of all incumbrances. The 
plaintiff, after he had paid the amount in  difference and had received 
a deed from Thomas to his tract of land, discovered that there were in- 
cumbrances on the Thomas tract conveyed to him for a large amount, 
and he was compelled t o  pay them off to make secure the title and hold 
the land; and he refused to make a deed to Thomas to his original tract 
of land until Thomas should reimburse him for the sums he had paid 
ant. The plaintiff prayed for possession of the land and that i t  might 
be sold under the order of court in  order that he might be reimbursed 
the sum he had been compelled to pay out. 

The defendant Hines, in his answer, sets up title to the land arld 
avers that the defendant Boles, who is in the actual possession, is his 
tenant. Hines avers further, that Thomas, after he took possession 
under the exchange agreement between Thomas and Rainey, sold the 
same to Boles and took his note for the purchase money secured by a 
mortgage on the land; and that, for a debt which Thomas owed to him 
((Hines), Thomas assigned to him, as a collateral security, two of these 
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notes. Hines further answers, that in an action to foreclose the mort- 
gage of Boles to Thomas ( ~ a k e y  not being a party) a sale of the land 
was ordered, a commissioner appointed, the property sold and a deed 
made to Hines, the purchaser, by the commiss?oner. The jury, in re- 
sponse to one of the issues, found that the plaintiff Rainey had paid out 
a large sum to creditors of Thomas on account of valid incumbrances 
that were on the land in Virginia at  the time of the exchange, for which 
Thomas and the land were liable. 

On the trial the defendant Hines introduced his deed from the com- 
missioner to the land, and testified himself, as a witness, to mat- 

(378) ters in pais which he contended worked an estoppel on the 
plaintiff as to any recovery in  this action. H e  testified that after 

he had procured, in the action for foreclosure, the order of sale above 
referred to and had the commissioner appointed to make the sale, know- 
ing that Rainey was not a party to the-action, he went to Virginia to 
see him concerning his claims on the land (the subject of this action) 
growing out of the exchange with Thomas; that, in a conversation with 
the plaintiff, he asked the plaintiff if Thomas owed him anything on 
the Germantown farm (the land in controversy), and he answered "No ; 
we have had our settlement and neither owes the other anything. Go 
along and sell the property under your judgment. You can go ahead, 
Mr. Hines, and I will not bother you." The plaintiff Rainey denied 
having made this statement or any one like i t  to Hines or any one else. 

On this guestion of estoppel the jury found for the defendant, the 
issue being in these words: "Is plaintiff estopped by his statement t o  
defendant Hines from asserting his claim for incumbrance against said 
defendant Hines and against the land?" The exception of the plain- 
tiff is to the instruction of the court on the issue of estoppel. The in- 
struction is in the following language: "On the seventh issue the de- 
fendant insists that if plaintiff has an incumbrance on the land, he 
cannot maintain it, because by his statement he' is estopped from assert- 
ing i t  in court; that he has, by his language and statement, put himself 
in  such a position that he cannot now assert his claims; that before 
defendant bought, he interviewed plaintiff, who told him that he had 
no claim; that he had settled with Thomas; to go on and buy the land. 
Plaintiff denies that he made such statement, and says that he distinctly 
asserted that he had such claims and would maintain them against the 
land. Now, when one man intentionally acts or speaks so as to mislead 

another and induces him to believe a certain state of facts exists, 
(379) and the other relying on such statement pays out money and 

assumes contracts or obligations by reason of them, the party 
who makes such statements will be required to make his words good. 
H e  will not be permitted afterwards to assert the contrary; he is. 
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estopped to deny that his statements are true or to assert legal rights 
inconsistent with them, to the injury of another. I f  the jury are satis- 
fied that before Hines bought he consulted with plaintiff, and plaintiff 
told him he had no claims on the land, to go on and buy, and defendant, 
acting on those statements and by reason of them, bought the land and 
paid for it, the plaintiff cannot now assert such claims; he is estopped, 
and the answer to the seventh issue should be 'Ycs.' I f  the jury are 
not so satisfied, they should answer the seventh issue 'No.' I n  this they 
shall be governed by the greater weight of testimony, not the greater 
number of witnesses necessarily, but in  the judgment of the jury the 
tcstin~ony of dcfendant must have the greater weight." Then, after 
summing up the lestimor~y, the Judge added: "If defendant has satis- 
fied you by the greater weight of evidence that these statements were 
made and that defendant bought and paid for the land, relying on them, 
the issue should be answered 'Yes,' otherwise i t  should be answered 
'No.' " 

The alleged ground of estoppel against thc plaintiff falls under the 
head of representations or sltatenlents in  relation to an intended aban- 
donment of an existing right or claim in  property, made to influence 
another, and by which that other has been induced to get. Before the 
plaintiff could have been estopped, it must have been shown that the 
defendant Hines not only acted on the representatioris which he alleged 
that the plaintiff had made to him, but that he acted to his in jury  and 
damage if the plaintiff should be allowed to make any statement to the 
contrary. I n  judicial proceedings the truth of a transaction must al- 
ways be allowed to be told, and the rights of property and per- 
son protected, unless the party who desires to make the truth (380) 
known has, by his own conduct, so acted as to cause another per- 
son to act to his injury, thereby making i t  equivalent to a fraud in  fact 
or i n  law, if the person making the statement should attempt to contra- 
dict i t  or show to the contrary. The law, as administered in this State, 
does not favor estoppels, and as to estoppels by matter in pais i t  may be 
said that, unless a person has induced another by representations or 
declarations to alter his position injuriously lo himself, he will not be 
estopped to disclose the true state of facts in reference to the matter 
i n  dispute. The fundamental principle on which the doctrine of estoppel 
rests is an equitable one-a principle which is intended to suppress fraud 
and to compel just and fa i r  dealings between all. On no principle of 
fa i r  dealing and equity can i t  be said that one should be estopped to 
protect his rights in  a matter because of his statements or conduct in  
reference thereto and upon which another has acted, but without preju- 
dice to his interests. I t  cannot, with consistency, be said that a man has 
taken advantage of his own wrong where his statements have not dam- 
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aged or injured another. Bigelow in his Institutes, prefixed to his mork 
on Estoppel, at  p. 27, writes: "It (the representation) must have been 
acted upon to the damage of the party acting." The same author, in 
the same book, at p. 644, elaborating the principle above referred to, 
says: "It is not enough that the representation has been barely acted 
upon; if still no substantial prejudice would result by admitting the 
party who made it to contradict it, he will not be estopped." The same 
principle is laid down in  Herman on Estoppel, sec. 797, in these words: 
"There can be no estoppel in equity, or i n  any principles of equity, un- 

less the person who asks relief from the rigor of the law is a 
(381) purchaser in the large and liberal sense in  which the term in- 

cludes all who have given value or changed their position for the 
worse in  reliance on the act or declarations of others." And the same 
author, in  the same work, a t  see. 759, says: "If a man, whatever his 
real meaning may be, so conducts himself that a reasonable man would 
take his conduct to mean a certain representation of facts, and that i t  
was a true representation, and that the latter was induced to act upon 
it, in  a particular way, and he with such belief does act in  that way to 
his damage, the first is estopped from denying that the facts were as 
represented." To the like 'effect are the cases of East v. Dolihite, 72 
N. C., 562; Adler v. Pin, 80 Ala., 351; 47 Conn., 190; 67 Iowa, 14; 25 
Pa. St., 449. 

Now, if we apply the principle laid do& in the text books referred 
to and announced in the above Supreme Court decisions, that is, that 
an essential element of estoppel is injury, as the legal result of a repre- 
sentation or declaration made by one to another, to the facts in this case, 
i t  will be seen that the defendant Hines has not been injured, nor could he 
have been injured in  acting upon the representations which the jury 
found that the plaintiff made to him. Hines does not stand in the re- 
lation of a stranger to the action which he brought against Thomas and 
Boles to foreclose the mortgage, who wished to buy the land at  the com- 
missioner's sale and to pay cash down for it, who had heard of some 
claim which the plaintiff in  this action set up to the land, and who was 
desirous to learn the nature of that claim before he should invest his 
money in the purchase. I f  such had been the fact, then the statement 
of the plaintiff would have estopped him to deny or contradict the de- 
claration. But Hines was the plaintiff in that action of foreclosure, 
was the owner of the notes of Boles, the purchaser, from Thomas, se- 

cured by a mortgage upon the land; he had already brought the 
(382) suit, procured the order of sale, had had appointed the commis- 

sioner to make the sale, and a t  the last named stage of the action 
notified the commissioner not to sell the land until he could see Rainey. 
n ines  knew when he took the notes of Boles to Thomas and when he 
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went to Virginia to see Rainey and Rainey had executed no deed ta  
Thomas, and that both Thomas and Boles were insolvent. Hines, know- 
ing the insolvency of Thomas and Boles, sought the condemnation of 
the land for the payment of the notes and proceeded with the actioa 
for that purpose, even to judgment and the appointment of a commis- 
sioner of sale, before he ever thought of seeing Rainey. I t  is impossible 
to believe that Hines would have acted in  any other way than he did, 
whether Rainey set up a claini to the land or not. Hines had no pos- 
sible may to collect the money or any part of it except through a sale 
of the land-the maker Boles, and the endorser Thomas, being insolvent. 
Hines has given up nothing except a worthless note. By the record he 
has not advanced one cent in litigation after his conversation with 
Rainey, and his position is absolutely unaltered. H e  stands just where 
he did befpre his comersation with Rainey, and, as we have said, i t  is 
not enough that Rainey's representation has been barely acted upon; if 
still no substantial prejudice would have resulted by admitting Rainey 
to contradict it, he ought not to be estopped. 

For the reasons set out there was error in his Honor's instruction to 
the jury. 

New trial. 

FURCHES, J., dissents. 

Cited: Clark v. Moore, 126 N. C., 7 ;  Bodd'ie v. Bond, 154 N.  C., 369. 

Action for Co&ibution Among Sureties-Pleading-P~incipal and 
Surety--Contribution-EquiLable Action. 

1. An action at law by a surety for contribution lies only against the co-sure- 
ties, severally. for the aliquot part due from each. 

2. While a party may, under the present practice, unite legal and equitable 
grounds of action or defense, they must be clearly set up in the pleading. 

3. The remedy to which a party is entitled is determined, not by the prayer 
for relief, but by the facts alleged and approved. 

4. \mere a complaint in an action by a surety for contribution joined the 
principals as parties, and alleged the contract of suretyship, payment by 
the plaintiff and demand of the co-sureties "for their contributive shares," 
and asked judgment against all, but did not allege insolvency of the 
principal except by the averment that plaintiff was compelled to pay the 
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debt: Held, that though the proper relief was not asked, and the inso!- 
vency of the principals was imperfectly alleged, the cause of action will 
be construed, on demurrer, as equitable rather than legal, in order to 
confer jurisdiction below. 

ACTION, heard on complaint and demurrer, before Bryan, J., at Spring 
Term, 1896, of WATAUGA. 

The complaint was as follows: 
"The plaintiff in  the above-entitled action, complaining of the defend- 

ants, alleges : 
"1. That on 30 May, 1888, F. M. Hodges and R. A. Adams, doing 

business under the style and firm of Hodges & Adams, executed their 
promissory note to L. A. Green for the sum of $600, with J. L. Hodges, 
Wm. T. Hayes, E. H. Dougherty, E. F. Lovill and this plaintiff as sure- 
ties on said above note. 

"2. The principals in  above-mentioned note having failed to pay off 
and satisfy same at maturity, suit was accordingly entered at  Spring 

Term, 1891, in  the Superior Court of Watauga, by L. A. Green, 
(384) plaintiff, for balance due on said note, towit,'$526 principal, and 

$23.52 interest, together with $11.40 cost of action, making a total 
amount of $560.92; and at  June Term of Watauga County Superior 
Court judgment was obtained against F. M. Hodges and R. A. Adams, 
principals, and J. L. Hayes, Wm. T. Hayes, E. H. Dougherty, E. F. 
Lovill and this plaintiff, Z. Adams, as sureties, when this plaintiff,, Z. 
Adams, one of said sureties, paid off and satisfied said judgment in full. 

"4. That $160.66 was paid by plaintiff as receiver of Hodges & Adams, 
out of funds of said Hodges & Adams, which came into his hands as 
said receiver, leaving a balance of $400.32, which amount this plaintiff 
was forced to pay under said execution out of his own private funds. 

"5. That repeated demands have been made upon J. L. Hayes, Wm. T. 
Hayes, E. H. Dougherty, and E. F. Lovill, the co-sureties, for their con- 
tributive shares, which they have neglected and refused, and still neglect 
and refuse, to pay, to the great damage of this plaintiff. 

"Wherefore, plaintiff prays that he may have judgment against the 
defendants in  thls action for the sum of $320.24, with interest from 10 
October, 1895, which said amount is four-fifths of amount paid by thin 
plaintiff, and for costs of this action, and for such other and further 
relief as the Court may adjudge.'' 

The demurrer was as follows: 
"The defendants in the above-entitled action demur to the complaint 

of the plaintiff, and for the demurrer, say: 
"1st. That the plaintiff cannot maintain his action in the Superior 

Court jointly against all.the defendants for contribution, but aver that 
if they have a cause of action against the defendants at all, i t  is not 
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joint, but several, in which the amount claimed from each de- (385) 
fendai~t would be less than $200 and not within the jurisdiction 
of the Superior Court." 

His  Honor sustained the demurrer and plaintiff appealed. 

Messrs. W.  B. Council, Jr., and E. C. Smith for defendants. 
N o  counsel for appellant. 

FURCHE~, J. On 30 May, 1888, F. M. Hodges and R. A. Adanls bor- 
rowed $600 from L. A. Grcen, for which they executed their note as 
principals, with J. L. Hodges, W. T. Hayes, E. H. Dougherty, E. I?. 
Lovill and the plaintiff Adams, as sureties. The note was not paid and 
Green brought suit thereon, and recovered judgment against the prin- 
cipals, and sureties for the full amount of the note, principal, interest 
and cost, which the plaintiff alleged he paid off and satisfied-paying 
$160.66 out of money in his hands as receiver of the principals in  the 
note, and the residue $400.32 out of his own money, and this action is 
brought for contribution from his co-sureties. 

The complaint is very inartistically drawn, which makes i t  difficult to 
determine whether it was intended to be what would have been an action 
a t  law or a suit in  equity before the joinder of these jurisdictions. Be- 
fore the joinder of these jurisdictions, this was determined by the Court 
in  which the action was brought. But now, i t  must be determined by the 
pleadings. I t  is true that a party can now, in  the same action, set up 
both legal and equitable grounds of complaint or defense. But these 
grounds should be set up if the party wants the benefit of them. 

The Code abolishcs the distinction between actions a t  law and suits in  
equity, but the principles that governed in  the separate jurisdictions bc- 
fore their junction are still preserved. 

There are some reasons for supposing that this action was (386) 
brought under the coilception that i t  would have been an action at  
law, as the plaintiff does not distinctly aver the insolvency of the prin- 
cipals in the note, as he demands a judgment, i n  solido, for four-fifths of 
what he paid against all his co-sureties. I f  i t  be considered that i t  is 
what would have been an action at  law, i t  is clear that i t  cannot be main- 
tained. While actions on the case, a t  law, were allowed under the doc- 
trine of assumpsit, and in this State, under the statute of 1807, they 
could only be brought against one co-surety for his aliquot part;  in  this 
case, one-fifth of the amount the plaintiff had to pay. Pou~ell v. Mat- 
this, 26 N.  C., 83; Bispham Eq., secs. 328 and 329. And treating the 
action as a t  law, the demurrer should have been sustained. 

But there. are other reasons for supposing that the plaintiff intended i t  
a s  an  equitable action. Among these are:  That he made the principals 
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parties defendant; that he alleges that he had made demand of each of 
the co-sureties for their ratable portion of what he paid; and he also 
alleges, though in  a verjT imperfect manner, the insolvency of the prin- 
cipals, by saying he was compelled to pay. I t  must be admitted that 
if this alleges iplsolvenoy at all, i t  is poorly done. .Rut this appeal comes 
to us upon demurrer to the complaint, in  which the grounds of demurrer 
are assigned, as our practice requires they should be. And this ground 
of objection to the complaint is not assigned, and therefore.the question 
as to the insolvency of the principals in  the note is not before us for 
determination. And we only notice what the plaintiff said, as to being 
compelled to pay, as tending to show this to be an equitable action. 

I f  i t  is to be considered as an equitable action, that is, what would 
have been a suit in equity under the old jurisdiction, then the Court had 

no jurisdiction. And this is another reason why we are disposed 
(387) to treat i t  as an equitable action. When a party brings an action 

in  which i t  is not plain to be seen whether i t  is an action at law or 
a suit in  equity, we think, in  favor of the jurisdiction of the courts and 
in fairness to the parties, we should so construe i t  as to maintain the 
jurisdiction of the court. 

The doctrine of contribution between co-sureties is an original equitable 
jarisdietion, administered by courts of equity long before courts of law 
assumed to have any jurisdiction whatever in  such matters. And when 
courts of law did assume jurisdiction, i t  was very imperfect and did not 
extend to cases where some of the sureties were insolvent or had died. 
And for these reasons, among others, courts of equity continued to hold 
and exercise their originaI jurisdiction. Allen 21. Wood,  38 N. C., 386; 
Rainey v. Yarborough,  37 N .  C., 249 ; Bispham Eq., sec. 329 ; 3 Pome- 
roy Eq. Jur. ,  sec. 1418. 

Upon reason and authority we must hold that this action is equitable 
in  its nature, and must sustain the jurisdiction of the court. 

But under this complaint, as now framed, the plaintiff is only entitled 
to a separate judgment against each of his co-sureties for one-fifth of 
what he was compelled to pay out of his own money. 

But, sustaining the jurisdiction of the court, as we do, the demurrer 
should have been overruled. There is error. 

CLARK, J., concurring: By alleging in his complaint that he made a 
demand on each of the defendants for '(his contributive share" by having 
joined all his co-sureties as defendants, i t  seems plain that the plaintiff 
brought his action to recover of each defendant the pro rata which he 
should equitably contribute and this would depend upon the number 

shown to be solvent. The complaint and the prayer for relief are 
(388) not carefully drawn, but the remedy to which a plaintiff is en- 
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titled depends, not upon his prayer for relief, but upon the facts al- 
leged and proved. See cases cited in Clark's Code (2 Ed.), pp. 150, 
151; Johnson v. Loftin, 111 N.  C., 319. Pleadings are now required to 
be construed liberally, and not (as formerly) most strongly against the 
pleader. The Code, see. 260. 

I f  the language of the complaint admits of any doubt of its object, 
when the case goes back the Judge below should, if i t  is requested by the 
plaintiff, permit an amendment in  the liberal spirit of The Code (sec. 
273), that in  the furtherance of justice the rights of all the parties may 
be equitably adjusted and finally determined in  one action. 

Cited: Gilliam v. Ins. Co., 121 N.  C., 372; Collins v. Pettitt, 124 
N. C., 736; Hudson v. Aman, 168 N. C., 431; Petree v. Savage, 171 
N. C., 439. 

J. W. BAILEY v. BOL4RD O F  COMMISSIONERS O F  MITCHELL COUNTY. 

Pmctice-Filing Answer-Extension of Time-Discretion of Court. 

The Court may, in its discretion, allow an answer to be filed after the expira- 
tion of the time limited therefor. 

AOTIOK, heard before Xorwood, J., at Fall Term, 1896, of ~IITCIIELL, 
which was the Trial Term for the action. The Judge holding the prev- 
ious term of the court had allowed defendants sixty days to file answer 
and an extension had been granted by plaintiff's counsel, who wrote, 
"You must file i t  before court." The answer was filed on Tuesday of the 
first week of court, being the day on which the court was opened. His 
Honor gave judgment for want of an answer, holding, as a matter of 
law, that he had not the power, under the circumstances, to grant further 
time. The defendants appealed. 

Mr. E. J .  Justice for defendants (appellants). (389) 
No counsel contra. 

Per Curiam: Reversed. See The Code, see. 274. 

Cited: Woodcock v. Merrimon, 122 N.  C., 735. 
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(4. 1). RAY ET ALS. V. W. B. BANKS ET ALS. 

Special Proceedings-Purtitio~l; Sale-Comrnissioner-Compensation. 

The eorupeimitiorr to a Oo~nmissioner for making partition sale, being fixed 
by sec. 1910 of l'lle Code, no additional allowance can be made on account 
of extra trouble or expense. 

SPECIAL PROCPEDING, for the sale of land for partition, pending i n  the 
Superior Court of YANCEP. The clerk refused to make an allowance to 
the conlmissioners appointed to sell the land in excess of that allowed by 
The Code, and upon appeal to the Judge of the Superior Court the clerk's 
ruling was reversed and plaintiffs appealed. 

Messrs. Hudgins  & W a t s o n  for plaint ias  (appel lants) .  
Nessrs. W.. N. Moore and  A. C. Avery for defendunts.  

P e r  C u r i u m :  Judgment reversed upon section 1910 of The Code. 

' C i t e d :  T u r n e r  v. Boger, 126 N.  C., 302; Wil l iamson  v. Bi t l ing ,  159 
N. C., 326. 

(390) 

T. C. I'RESNELL v. J. E. MOORE AND CALLIE MOORE. 

Act ion  for SZande~.-a'a'mbamd and  Wife-Liability of Husband for 
T o r t s  of W i f e .  

A husband is liablc for slanderous words spoken by his wife in his absence 
and without his knowlctlg~ or consent. 

ACTION, for damages for slander, tried bcfore B r y a n ,  J., and a jury, 
a t  Spring Term, 1896, of WATAUCA Superior Court. The complaint 
alleges that Callie Moore, the wife of her co-defendant, J. B. Moore, ut- 
tered the slanderous words complained of, falsely and maliciously. Thi: 
answer alleged the words were true. The jury found that the words 
were spoken by the feme defertdant falsely and maliciously, and rendered 
a verdict against both defendants for $250. I t  appeared on trial that 
the defendant, J. B. Moore, was not present when the slanderous words 
were spoken, and they were spoken without his knowledge or consent. 
There was a motion i n  arrest of judgment as to the defendant, J. B. 
Moore, on the g-round that no jud,ment could be rendered against a hus- 
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band for his wife's torts, if, at  the time of the alleged wrong, he was 
absent and the wrong was committed without his knowledge or consent. 
The motion was refused and defendants appealed. 

Mr. L. D. Lowe for defendants (appellants). 
No counsel contra. 

Per Curium : Judgment affirmed. 

(391)  
ELIZA J. LACKEY v. LEV1 MARTIN. 

Action to Recover Land--Xortqage-Mortgagor and Mortgagee-Right 
of Possession. 

The owner of an equitable estate in land, by way of resulting trust, who 
conveyed the "legal and equitable estate" by way of mortgage, being 
entitled to redeem and to possession until foreclosure or entry by the 
mortgagee, may compel a conveyance of the legal estate by the holder. 

ACTION, tried before Norwood, J., and a jury, at  Fall Term, 1896, of 
CALDWELL. I n  deference to the opinion of his Honor, that she could not 
recover, plaintiff suffered a nonsuit and appealed. 

Afr. W.  R. Council, Jr., for plaintif (appellant). 
No counsel contra. 

MONTGOMERY, J. The plaintiff, in her complaint, sufficiently alleges 
that she furnished to the defendant the money with which to buy for 
her the tract of land in  Caldwell County, which is the subject of the 
action, and that he purchased the same but took the deed in his own 
name. The prayer is that the defendant may be compelled to convey the 
legal title and surrender to her the possession of the land. The defend- 
ant, on the trial, offered in  evidence a mortgage executed by the plaintiff 
in  1789 to Linney &: Welborne, which had never been foreclosed, and 
the same was admitted against the objection of the plaintiff. After the 
mortgage was received as evidence, the Court intimated that the plaintiff' 
could not recover for the reason that both the legal and equitable estate 
was conveyed in the mortgage by the plaintiff. There was judgment of 
nonsuit and the plaintiff appealed. 

There is error. Whatever interest the plaintiff may have had in  
the land, whether legal or equitable, she conveyed in the mort- (392) 
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gage subject to her right to redeem until foreclosure. I t  cannot be that, 
because she conveyed both her legal and equitable estate i n  the mortgage, 
the mortgagee took her whole estate absolutely. A mortgage is only a 
mortgage and not a n  absolute conveyance, and necessarily carries with i t  
the right of the debtor to redeem the estate conveyed a t  any time before 
foreclosure; and the mortgagor is entitled to the possession of the land 
conveyed until the mortgagee forecloses, or  by lawful demand or by due 
process of law, enters. The mortgagees here are not seeking to take pos- 
session. I t  may be that  they knew, a t  the time of the execution of the 
mortgage, of the condition of the title to the land, and on that  account 
inserted the words "legal and equitable estate" i n  its provisions. 

New Trial. 

R, S. AVITT r. J. W. SMITH, ADMITTISTRATOR OF A. R. T. AVITT, DECEASED. 

Post Mortem Cluin+-Services Rendered Parent. 

1. The law does not look favor on after-death charges for services ren- 
dered to a decedent in the absence of some agreement by the parties 
before the death. 

2. In the absence of some contract, express or implied, showing an intention 
on the part of one to charge and the other to pay for services rendered, 
the presumption that the law raises of a promise to pay for services 
performed, is rebutted by the near relationship of the parties, such ?s 
parent and child, step-parent and child, grandparent, etc. 

3. In an action against the administrator of plaintiff's mother for services 
rendered her before death, the plaintiff testified that he lived with her 
all his life, and for twenty-four years conducted her farm and attended 
to all her business for her; that she, one sister and himself constituted 
the family; that he supported them and they supported him, and that they 
all consumed together what they made. A witness testified that he heard 
the mother say that she wanted the sixty acres of land for his services. 
HeZd, that a nonsuit was proper. 

(393)  ACTION, tried before Norwood, J., and a jury, a t  Spring Term, 
1897, of STANLY. From a judgment of nonsuit the plaintiff 

appealed. 

Messrs. Bennett & Bennett for plaintif (appellant). 
Messrs. Austin & Price for defendant. 

FAIRCLOTH, C. J. The plaintiff brought this action to recover for 
services rendered his mother, the intestate of defendant. The  plaintiff 
testified tha t  he  lived with his mother all his life, and tha t  from 1871 to 
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1895 he ran her farm and rendered her all the service he could and pro- 
tected her, and in  a general way attended to all her business. He, his 
mother and one sister, composedl the family, and they all worked. He  
says: "I supported them and they supported me. We all consumed to- 
gether what we made on the place.'' Another witness said he heard the 
mother say, in the presence of the plaintiff, that "she wanted the plaintiff 
to have sixty acres of her land in consideration for his services in  taking 
care of her." His Honor's opinion being against the plaintiff, he submit- 
ted to a nonsuit and appealed. 

I n  ordinary dealings the law implies a promise to pay for services ren- 
dered by one for another. This presumption may be rebutted by the 
relations of the parties, as father and child, stepfather and child and 
grandfather and child, etc. I n  the absence of some express contract, ex- 
press or implied, showing an intention on the part of one to charge and 
the other to pay, th8 presumption is rebutted by the relationship. 
The law does not look favorably on those after death charges, in (394) 
the absence of some agreement by the parties before death. Hud- 
son v. Lutz, 50 N. C., 217. The old lady's remark about the sixty acres of 
land showed her kind disposition, but fails to furnish any evidence of a' 
contract or promise to pay. There was not sufficient evidence to go to 
the jury. Dodson v. McAdams, 96 N .  C., 149. An analogous case was 
recently decided in this court where the reasoning is more fully stated. 
Callahan 2). Wood, 118 N.  C., 752, and cases cited. 

Affirmed. 

Cited: Hicks v. Barnes, 132 N. C., 150; Stallings v. Ellis, 136 N. C., 
72; Dunn v. Currie, 141 N. C., 127; Rooker v. Rodwell, 165 N.  C., 82. 

S. D. GREEN ET ALS. Y. D. X. BENNETT ET ALS. 

Action to Recover Land-Husband and Wife-Married Woman's Deed 
-Execution and Acknowledgment of Deed-Estoppel by Judgment. 

1. In the conveyance of land by a wife with the assent of her husband, as 
allowed by sec. 6, Brt. X, of the Constitution, the husband and wife 
should execute the same deed. 

2. No title is conveyed by a married woman's deed of her separate property 
where her husband's consent thereto was not proved and recorded until 
after the death of the wife. 

3. Recitals in a decree for the partition of lands, as to the ownership thereof, 
are conclusive upon the parties to such proceedings and all persons claim- 
ing under them. 
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ACTION, to recover land, tried before Robinson, J., and a jury, at  
Spring Term, 1895, of STANLY. The facts are set out in the opinion. 
There was a verdict, followed by judgment for the plaintiffs, and de- 
fendants appealed. 

( 3 9 5 )  Messrs. Brown & Jerome for pluintifls. 
Messrs. 8. J .  Pemberton and McBae 4 Day for defrndunts (ap- 

pellants). 

MONTGO~IEKY, J. The plaintiffs, who are the heirs at  law of Rosani 
Smith, claim title to and demand the possession of the two tracts of land 
described in the connplaint, one containing three acres, and the other a 
one-eighth interest in a tract of one acre and a mineral spring on it. The 
defendant Foreman sets up title to the same through a deed to Rosani 
Smith to himself, dated 14 February, 1881, and the other defendants 
claim the possession under Foreman. The defendant Foreman also 
claims title to the one-eighth interest in  the one-acre tract by virtue of a 
decree of the Superior Court of Stanly County, dated 17 November, 
-1888, in a case errtitled C. C. Fomman v. Hezelciuh Bough and others. 
The husband of Mrs. Smith did not sign the deed; nor does his name 
appear anywhere in it. On the back of the deed, on the day of its execu- 
tion, the husband, Smith, made an endorsement in the following words: 
"I, John Smith, husband of R. B. Smith, the maker of the within deed, 
do hereby consent to the same." (Siqned and sealed' by John Smith, 1 4  
June, 1881, and witnessed by J. P. Austin.) 

The deed was registered 21 September, 1882; the alleged consent of 
the husband was proved and registered on 20 September, 1894, and after 
the death of the wife, which took place in  1888. His I-Tonor refused to 
allow the deed to be received as evidence of defendant's title and right of 
posscssion; and his ruling was correct. I n  the argument here, the coun- 
sel of defendants frankly stated that the ruling of the Court below was 
proper unlcss the Court should reconsider and reverse its former decis- 
ions bearing upon the power given to a married woman to convey her 

separatc property under section 6 of Art. X of the Constitution 
(396) and in the manner prescribed in section 1256 of The Code. I t  is 

not necessary to the deeisiorr of this case for us to discuss again 
the effect of the endorsement made by the husband on the deed; whether 
that act was sufficient execution of the deed. The Constitution, Art. X, 
sec. 6, provides that a married woman may conoey her separate property 
"with the written assent of her husband" as if she was sole; and i t  was 
decided by this Court i11 Ferguson v. Kinsland, 93 N.  C., 337, and i n  
other cases, that the husband should execute the same deed with the wife. 
The reason assigned for that requirement in  the cases above referred to  
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"was to afford her (the wife) his (the husband's) against the 
wiles an$ insidious act of others." But the defendant also offered the 
deed as color of title. The statute of limitations did not run against 
Mrs. Smith; section 141 of The Code. She died in  1888 and this action 
was begun in  1894--less than seven years after her death. 

I n  addition to the claim of the defendants under the deed from Rosani 
Smith to the one-eighth interest in the one acre tract, on which is the 
spring of water, they set up an estoppel by record of the Superior Court 
of Stanly County in a proceeding instituted by Foreman, the plaintiff 
there, one of the defendants here, against Hezekiah Hough, Sarah (D.) 
Green and M. C. Underwood, as tenants in common, to sell the land 
for partition. I t  was stated' in  the judgment in that proceeding that 
i t  was admitted that Foreman owned by purchase and deed of convey- 
ance in  fee simple five-eighths of the same, one-eighth of which was the 
Rosani Smith interest, the subject of this action. N. C. Underwood and 
Sarah D. Green, who were the owners of one-eighth interest each in the 
one acre tract, were parties to the proceeding instituted for its sale i n  
partition. Sarah D. Green is also plaintiff in  this action and is estop- 
ped therefore to claim any interest in  the acre lot and spring; and 
all the plain~iffs are estopped to claim the interest of M. C. (397) 
Underwood in  the acre lot and spring. M. C. Underwood, from 
pleadings in  the present action, appears to be dead. She was a child 
of the original grantor, Elizabeth Green, and the complaint mentions 
only the four plaintiffs as the heirs at  law of Rosani Smith. The judg- 
ment in  the proceeding for the sale of the acre tract also recited that 
Foreman owned by purchase and deeds of conveyance in fee simple the 
interest of LaFayette Green, D. Green and M. J. Riles therein; but as 
they were not parties to the ~roceeding they are net bound by the re- 
citals of the judgment. There was no evidence offered on the trial in 
this action that they had conveyed their interests in  the property to 
Foreman. The judgment below is affirmed, except that, instead of the 
plaintiffs' recovering the one-eighth interest in  and to the acre spring 
lot, the plaintiffs D. D. Green, L. Green and W. H. D. Green recover 
two-thirds of the same. 

Modified and affirmed. 

Cited: Slocomb 1) .  Ray, 123 K. C., 574, 576; Jennings v. Hinton, 
126 N. C., 67; Owen v. Meedhnm, 160 N. C., 383. 
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H. A. JUDD ET AL. V. THE CRAWFORD GOLD MINING COfiIPBNY. 

Attachment-A fidavit-Allegations of Belief-Grounds of Belief- 
Appeal. 

1. An attachment lies for unliquidated damages arising out of breach of 
contract. (Sec. 347 of The Code). 

2. An allegation in an amdavit for a warrant of attachment that defendants 
are about to assign or dispose of their property with "intent to defraud 
plaintiffs," is an assertion not of a fact, but of a belief merely and, hence, 
the grounds upon which such belief is founded must be set out in order 
that the Court may adjudge upon their sufficiency. 

3, An appeal lies from the refusal to dismiss an attachment. 

(398) MOTION to vacate an attachment, heard before ~Torwoocl, J., 
at Spring Term, 1897, of STAKLY, in an action for damages aris- 

ing out of an alleged breach of contract. 
The affidavit to procure the attachment, and upon which the order of 

attachment was made, is as follows, viz.: 
"Henry A. Judd, being duly sworn, says: That the Crawford Gold 

Mining Co., the defendants, are justly indebted unto Henry A. Judd and 
Richard Eames, Jr., the plaintiffs, in the sum of $2,500, as nearly as 
he can ascertain the same, over and above all discounts which the said 
defendants have against them, which debt arose upon a contract of de- 
fendants to purchase the Ingram and Fesperman mining tract, and 
failure to perform said contract or agreement, and also for contract of 
services rendered in making maps and reports upon said properties, and 
that the said defendants are a domestic corporation chartered under 
laws of North Carolina, and have property in Stanly County, North 
Carolina. And this deponent further says: That said defendants, the 
Crawford Gold Mining Co., are about to assign or dispose of their prop- 
erty with intent to defraud plaintiffs." 

The defendants entered a special appearance for the purpose of mak- 
ing  motion to vacate, and moved to vacate the attachment: 
1. Because this action is for unliquidated damages, and an attachment 

will not lie and cannot issue. 
2. Because of the insufficiency of the plaintiff's affidavit to procure 

the attachment, in  that i t  states, "that the defendants are about to assign 
or dispose of their property with intent to defraud plaintiffs," and does 
not state any reasons or grounds for this assertion. 

His  Honor, after hearing this motion, gave judgment declining to 
grant the defendant's motion, and refusing to vacate the attach- 

(399) ment. From this judgment defendant appealed. 
274 



N. C.] FEBRUARY TERM, 1897. 

Messrs. S. J. Pernberton and MacRae & Day for plaintiff. 
Messrs. L. S. Overman a d  J .  M. Brown for defendant (appellant). 

CLAEK, J. The attachment law was materially amended by the Code 
Commission, and under section 347 of The Code "an attachment now 
lies for unliquidated damages arising out of breach of contract" or 
(under Acts 1893, chap. 77) for injury to real as well as personal prop- 
erty. Long v .  Ins. Co., 114 N. C., 465, 470; Gas Co. v. Construction 
Go., 113 N. C., 549. 

The affidavit for attachment was, however, insufficient on the second 
ground assigned in the motion to-vacate. When the affidavit is that the 
defendants are "about to assign or dispose of their property with in- 
tent to defraud the plaintiffs," that being not the assertion of a fact, 
but necessarily of a belief merely, the grounds upon which such belief is 
founded must be set out that the court may adjudge if they are suffi- 
cient. Bughes v. Person, 63 N.  C., 548 ; Gashine a. h e r ,  64 N.  C., 108 ; 
Clark v .  Clark, ib., 150; Pennirnan v. Daniel, 90 N.  C., 154. In  an 
affidavit for arrest (where the requirements are very similar to those for 
an  attachment) there is the same distinction between alleging things 
done and those about to be done. Wood 1 1 .  IIarrel, 74 N.  C., 338; Wi7- 
son 11. Barnhill, 64 N.  C., 121; Peebles v. Poote, 83 N.  C., 102. The 
same distinction obtains in applications for the appoiiitment of receiv- 
ers. Hanna v. Hanna, 89 N.  C., 68. An appeal lies from the refusal 
to dismiss an attachment or arrest. Sheldon v. Rivett ,  110 N.  C., 408; 
Pertilizer Go. v. Grubbs, 114 N. C., 470. 

Error. 

Cited: Finch v. Xlater, 152 N.  C., 156; Mitchell v. Lumber Go., 169 
N. C., 398. 

J. H. HINSON ET ALS. V. MILLIE  I-IINSON ET AL. 

Action for Waste-Tenants i n  Cornrnow-Waste. 

Under Section 627 of The Code, one tenant in common may sue his co-tenant 
for waste. 

ACTION by plaintiffs as tenants in common against their co-tenants 
and life tenant for waste, heard before Norwood, J., a t  Spring Term, 
1897, of STANLY. Upon an intimation by the court that plaintiffs could 
~ i o t  maintain the action, they suffered' a nonsuit and appealed. 
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Messrs. Adams & Jerome for plaintiffs (appellants). 
Mr. S. J .  Pemberton for defendants. 

FAIRCLOTH, C. J. The plaintiffs and defendants are tenants in com- 
mon of the locus in quo, except the defendant Millie, who has a life 
estate, as doweress, in  the same. The action is for waste committed 
by the defendants. I t  is agreed that defendants have cut down trees for  
crossties and hauled them off the land. His  Honor was of opinion that 
plaintiffs, being co-tenants wit'h defendants, could not recover in  this 
action, and that their remedy was by account. However this may have 
been at  common law, our statute expressly authorizes this action in  a 
case like the present. The Code, see. 627. 

Error. 

Cited: Morrison v. Mowison, 122 N. C., 599. 

(401) 
CHAMBERS & GO. v. E. H. WALKER, TREASURER OF MECKLENBURG COUNTY. 

I County Convicts, Support of 

The Code, see. 753, and chs. 19 (Vol. I) and 44 (Vol. 11), places the support 
of county convicts upon the board of county commissioners; ch. 316, 
Acts of 1897, entitled an Act to create a Board of Commissioners to 
manage and control the convict and road system of Mecklenburg County, 
provides that "warrants for expenses on account of said system shall be 
paid by the county treasurer out of the 'special' funds in his hands for that 
purpose." Held, that the support of the convicts of that county must be 
paid out of the general county fund on orders of the county commissioners, 
and that the other "expenses and disbursements" of the system must be 
paid out of the "special fund" for the purpose on orders of the chairman 
of said system on the county treasurer. 

ACTION pending in MECKLERTBURG, heard on case agreed before Nor- 
wood, J., at chambers, on 12 April, 1897. 133s Honor rendered judg- 
ment for the defendant and plaintiff appealed. 

Messrs. Jones & Tillett for plaintiffs (appellants). 
Messrs. Clarkson & Duls for defendant. 

FAIRCLOTH, C. J. This agreed case is before us for construction of 
"An Act to create a Board of Commissioners to manage and control the 
convict and road system of Mecklenburg County," ratified 8 March, 1897.. 
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The que~tion is  whether the County Commissioners are now liable for 
the support of the convicts to be paid out of the "general county fund," 
or is  the Convict Commission liable for the support of the convicts to 
be paid out of the "special fund" raised by taxation for road purposes. 

We were furnished with no authorities on the question and we sup- 
pose there are none. The only words in  the act for us to look 
to are these: "The warrants for expenses and disbursements on (402) 
account of said system shall be signed by the chairman and paid 
by the County Treasurer out of the special funds he has on hand for 
this purpose." The duty of supporting and caring for the county con- 
victs is placed by the general law on the Board of County Commissioners. 
The Code, chap. 19, Vol. I ;  The Code, see. 7 5 3 ;  The Code, chap. 44, 
Vol. 2. 

Our conclusion is:  
1. That the support of the convicts must be paid out of the general 

county fund, upon an order of the County Commissioners on the Treas- 
urer. 

2. That the other "expenses and disbursements" of the system must 
be paid out of the "special fund" for the purpose, upon an order of the 
chairman of said system drawn on the County Treasurer. 

Affirmed. 

A. BLOCK v. W. F. DOWD. 

Action to Recover Personal P~operty-Conditional Sale-Lien for 
Repairs-Release of Lien. 

1. A mechanic's lien on a chattel for repairs is released upon its delivery to 
the owner after the repairs are finished. 

2. Where one sold a bicycle to another, retaining title until the purchase price 
should be paid, and thereafter made repairs upon it and returned it to the 
purchaser and again obtained possession against the purchaser's protest : 
Held,  that he had no lien on the property for such repairs. 

3. A mortgagee in possession of the mortgaged lands, being chargeable with 
rents, is entitled to credit for necessary repairs; not so with the mort- 
gagee of personalty which yields no income. 

ACTION for the recovery of personal property, tried before Norwood, 
J., and a jury., at  January Term, 1897, of MECKLENBURG. There was 
a verdict for the defendant and from the judgment thereon 
plaintiff appealed. 
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ilfessrs. J .  A. Be l l  and T .  H. Spr ink le  for plaintiff (appe l la%t) .  
Messrs. Jones  & Ti l l e t t  for defendant .  

FUROHES, J. This is a civil ,action for the possession of a bicycle 
which the plaintiff bought of the defendant upon the instalment plan. 
The plaintiff has paid the defendiant the price agreed upon, except the 
sum of $12. This he tendered to the defendant before he commenced this 
action, and kept the same good to the time of t.he trial. The wheel was 
delivered to the plaintiff at  the time of the purchase. But the sale was 
a conditional one, and the property i~ the wheel was to remain in the 
defendant until all the purchase money was paid-thus placing the 
plaintiff in  the attitude of a mortgagor and the defendant in  the position 
of a mortgagee. 

After the plaintiff had been in  possession of the wheel for some time, 
he broke the same and took i t  to the defendant for repairs. The de- 
fendant had the repairs made, for which he charged $16, and returned 
the wheel to the plaintiff. After the repairs were made, the plaintiff 
made a part of the payment, which he claims reduced the amount due 
to $12. And i t  is admitted that if all the payments are to be credited on 
the purchase price, the amount still due would be only $12. There 
was some question as to whether all these payments had been credited 
on the purchase price of the wheel or not. But i t  was agreed by coun- 
sel, who argued the case for plaintiff and defendant, that this appeal 
depended on the defendant's right to retain the wheel (which he had 
taken from the possession of the plaintiff against his consent and pro- 

test) until both debts were paid-the defendant claiming that he 
(404) had the right to hold the property, not only for the payment of 

the $12 balance due on the purchase price of the wheel, but also 
for the $16, the price of the repairs which had not been paid. This be- 
ing so, we will not discuss the question of tender, nor the application of 
the money paid by the plaintiff. 

The defendant places this contention of his right to retain the wheel 
until both debts are paid, on two grounds: 

First, the right to retain the wheel for repairs, under the common law 
right of mechanics to retain property repaired until the charges for such 
repairs are paid. 

And, secondly, upon the ground that he occupies the ground of a mort- 
gagee in  possession, and is entitled to pay for necessary repairs to the 
premises while in  possession. 

The court below sustained these contentions, and from a judgment in  
favor of the defendant the plaintiff appealed. 

The defendanfa first contention cannot be sustained, for the reason 
that if he had ever had a mechanic's lien for repairs, i t  was discharged 
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when he delivered the wheel back to the pfaintiff after the repairs had 
been made. McDougall v. Cg.apon, 95 N .  CI., 292. 

The defendant's second ground cannot be sustained. I f  the defend- 
ant  had necessarily expended money to perfect the plaintiff's title to the 
wheel, which stood as a security for his debt, he would have been entitled 
to have this paid back before the plaintiff would be entitled to the wheel. 
That is, this would have been a superior equity to the plaintiff, and must 
have been paid. Bank v. Clapp, 76 N.  C., 482. Rut this is not the case, 
as there is no question of title here; and if there had been, as the plain- 
tiff bought of the defendant, the defendant would have been entitled to 
nothing for perfecting the same. I t  cannot be sustained upon the ground 
that the defendant was a mortgagee in  possession and put neces- 
sary repairs upon the premises. This doctrine, as we understand (405) 
it, applies where the mortgagee is in possession of the mortgaged 
premises, receiving the rents and profits in  discharge of his debt, and 
for which he is  bound to account to the mortgagor. I t  is said in  such 
cases that he is  entitled to have such necessary repairs, allowed in his 
account. This doctrine seems to obtain in  mortgages of real estate. But  
we do not say but what the same doctrine would obtain in the mortgage 
of personal property, where the mortgagee was in possession of the mort- 
gaged property that was yielding a profit for which he would have ta 
account to the mortgagor. We see no reason why it should not. 

But in this case, if the defendant is to be considered as a mortgagee: 
i n  possession, i t  was of property that was yielding no rents or profits 
for which he vas  to account. There is error. 

New trial. 

Cited: Glazener v. Lumber Co., 167 X. C., 618; Thomas v. Merrill, 
169 N. C., 627. 

B. J. EDWARDS ET AL. V. W. W. PHIFER ET AL. 

Practice-Setting Aside Verdict-New Trial-Discretion of 
Trial  Judge. 

This Court will not interfere with the discretion of a trial judge in setting . 
aside a verdict as being against the weight of evidence. 

ACTION tried before Norwood, J., and a jury, at  January Term, 1897, 
of MECKLENBURG. The jury returned a verdict for the plaintiffs, which 
his Eonor  set aside as being against the weight of evidence and granted 
defendants a new trial, from which judgment the plaintiffs appealed. 
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(406) Messrs. Osborne, Maxwell & Reerans for plaintifs (appellants). 
Messrs. Clarlcson & Dub and G. E. Wilson for defendants. 

DOUGLAS, J. The sole ground of appeal is thus given in the state- 
ment of the case: "After the jury returned their verdict, the counsel 
for the defendants moved the court to set aside the verdict of the jury, 
upon the ground that the verdict was rendered against the weight of 
testimony. His  Honor, in  his discretion, granted the motion of the 
counsel for the defendants, set aside the verdict of the jury and ordered 
a new trial." The plaintiffs except and assign as error: "1. That the 
court erred in setting aside the verdict of the jury and exceeded its 
authority; 2. That the ruling of the court was arbitrary and illegal, 
unwarranted by the facts and prejudicial to the plaintiffs; 3. That in 
no aspect of the evidence was the court justified in setting aside the 
verdict; 4. That the action of the court in  setting aside the verdict was 
oppressive, unjust and repugnant to the legal rights of the plaintiffs, 
and abuse of discretion." 

No principle is more fully settled than that this court will not inter- 
fere with the discretion of a trial judge in  setting aside the verdict as 
being against the weight of evidenoe. Alley v. IZampton, 13 N.  C., 11; 
Armstrong v. Wright, 8 N. C., 93; Long v. Qantley, 20 N.  C., 313; 
Brown v. Morris, 20 N.  C., 429 ; MacRae v. Lilly, 23 N.  C., 118 ; Boy- 
k in  v. Perry, 49 N. C., 325; Vest v. Cooper, 68 N.  C., 131; Watts v. 
Bell, 71 N.  C., 405 ; Thomas v. Myers, 87 N.  C., 31 ; Goodson v. Mullin. 
92 N .  C., 211; Illerrall v. Broadway, 95 N.  C., 551; Redmondl v. Stepp, 
100 N .  C., 212; Davenport v. Terrell, 103 N.  C., 53; Whitehumt v. Pet- 
tipher, 105 N. C., 40; Jordan v. Farthing, 117 N. C., 181; Spruill v. 
Ins. Co., ante, 141. The rule has been well laid down by Reade, J., in 

Brink v. Black, 74 N .  C., 329, as follows: "The defendant had 
(407) a verdict and the Judge set i t  aside and granted a new trial, be- 

cause, in  his opinion, i t  was against the weight of the evidence. 
The defendant appealed, and the only question is, can we review his 
Honor's order? We have so often said that we cannot that i t  is a mat- 
ter of .some surprise that me should have the question presented again. 
When a Juclge presiding a t  a trial below grants or refuses to grant a new 
trial because of some question of law or legal inference which he de- 
cides, and either party is dissatisfied with the decision of the matter of 
law or legal inference, his decision may be appealed from and we may 
review it. But when he is of the opinion that, considering the number 
of the witnesses, their intelligence, their opportunity of knowing the 
truth, their character, their behavior, on the examination and all the 
circumstances on both sides, the weight of the evidence is clearly on one 
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side, horn; is i t  practicable for us to review i t  unless we had the same 
advantages? And even if we had, we cannot try facts." I n  many cases, 
setting aside the verdict is the only way in  which substantial jusiice 
can be done, and in  any event no irreparable harm can ensue, as a new 
trial is the result. 

to review, but nothing of that nature is presente'd here. 
I n  support of their contention, the learned counsel for the plaintiffs 

(appellants) cited only three cases from this State-Xoore 3. Dickson, 
74 N .  C., 423; S. v. Lindsey,  78 N.  C., 499, and Allison v. Whi t t i er ,  101 
N. C., 490. I n  all of these cases, this court, wide intimating that cir- 
cumstances might possibly occur which would justify a review of such 
discretion, affirmed the judgment of the court below in  every instance. 

In this case we feel constrained to follow the unbroken line of author- 
ities and affirm the judgment. 

Affirmed. (408) 

I 

Where the Judge acts under a mistaken view of the law, he is liable 

Cited:  Cable c. R. R., 122 N. C., 901 ; ili'orton v. R. R., ib., 937 ; 
B e n t o n  v. R. R., ib., 1009; S. v. Rose, 129 N.  C., 578; Phil l ips  v. Tel .  
Co., 130 N. C., 528; Abernethy v. Y o u n t ,  138 N.  C., 342; Slocumb v. 
Construction Co., 142 N.  C., 353; 8. u. Hancock, 151 N. C., 700; Jones 
v. H i g h  Poin l ,  153 N. C., 372; T r u s t  Co. v. Ellen,  163 N.  C., 47. 

JAMES & E. R. HARTY v. HARRIS C KEESLER. 

Landlord and Tenant-Tenant from Y e a r  to  Year-Continuation of 
Tenancy-Contract. 

1. Ordinarily, when a tenant who has leased for a definite term, holds oyer 
without a new contract, a tenancy from year to year is created by pre- 
sumption of law; but it is competent to rebut such presumption by proof 
of a special agreement; hence 

2. Where the lease of a store building was for one year and as much longer 
as the lessees should remain in business, and the lessees held over after 
the expiration of the year, a tenancy from year to year was not created 
and they could terminate it at any time by quitting business. 

ACTION tried on appeal from a Justice's court, before ATorzoood, J., 
and a jury, at  Uarch Term, 3897, of MECKLENBITRG. Plaintiffs sued 
for  $83.33 as rent .of a store room for the month of January, 1897. The 
facts appear in  the opinion. 
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The defendants asked for the following instructions to the jury: 
'(I. If  the jury believe, from the evidence, that the contract was that 

Harris & Keesler were to keep the store for one year from 1 September, 
1895, and as much longer thereafter as the said firm of Harris & Keesler 
should remain in  business, then the Court charges you that the fact that 
Harris & Keesler held over after 1 September, 1896, without further 
stipulation and agreement, did not make the said defendants tenants 

from year to year from the said 1 September, 1896, and the 
(409) plaintiffs would not be entitled to recover in this cause. 

"2. I f  the jury should believe, from the evidence, that it was 
understood and agreed between the parties to the said lease that the said 
Harris & Keesler should be bound to keep the property for one year 
from 1 September, 1895, but that they should not be bound to keep the 
said property for another year unless they remained in business that 
long, then the plaintiffs would not be entitled to recover in  this action. 

"3. Ordinarily where a tenant who has leased premises for a definite 
term and holds over after the termination of his term without any new 
contract or agreement between him and his landlord, a tenancy from 
year to year is thereby createdl by presumption of law, but i t  is conipe- 
tent for the defendants to show in this case any fact or circumstance 
which tends to rebut said presumption and to show that i t  was under- 
stood and agreed between the parties to said lease that the said tenants 
did not intend to hold over under the original contfact, and if the jury 
shall believe that the defendant Harris informed the plaintiff Hartp  
that he would not lease the premises for two years from 1 September, 
1895, for the reason that he did not expect to be in business that long, 
but that he would lease it for one year and as much longer thereafter as 
he remained in  business, this would be evidence to go to the jury tend- 
ing to show that the defendants did not hold over after 1 September, 
1896, under the original contract, but that they were holding with the 
understandhg and agreement that they had a right to terminate said 
tenancy at any time before I September, 1897, and if the jury believe 
that they so held, then the defendants would not be tenants from year 

to year and would have the right to terminate the relation of 
(410) landlord and tenant at any time." 

The instructions were refused. There was verdict for the plain- 
tiffs, and from the judgment thereon defendants appealed. 

Messrs. Jones & Tillett for plaintiffs. 
Messrs. Burwell, Walker & Cansler for defendants (appellants) 

CLARK, J. Ordinarily, where a tenant has leased premises for a 
definite term and holds over after the expiration of the term without 
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any new contract between him and the landlord, a tenancy from year 
to year is thereby created by presumption of law, but here there was 

I 
evidence tending to show that when the defendants leased the premises 
for one year from 1 September, 1895, they declined to make the lease 

1 for two years from that date, because they did not expect to be in 
business that long, and that the agreement was to lease i t  for one year 

/ and as much longer as they should remain in  business. I t  was comge- 
tent for the parties by such special agreement to rebut the lsgal pre- 

i sumption which would otherwise have arisen by thcir holding over after 
I the expiration of the term without any agreement. The evidence should 
1 have been submitted to the jury, together with the three prayers for 

instructions asked by the defendants, which were correct statements of 

1 the law applicable. Xtedman v. Mclntosh, 26 N. C., 291; Humphries 
v. Hurnphries, 25 N. C., 363; Kitchen 2;. P ~ i d g e n ,  48 N .  C., 49; Nont -  
gomery v. Willis, 45 Neb., 434, which is almost identical with this case. 

The statute of frauds cuts no figure. I t  is ilot pleaded, nor is the 
contract of leasing denied. On the contrary, the party who wight plead 

1 tho statute avem and is relying on the contract. The only contmvcrsy 
is  as to its terms and legal effect. Taylor v.  Russell, 119 N.  C., 30. 
Besides, if the lease were void under the statute of frauds, the lessors 

I could only recover for the time the premises were occupied. 
1 The Code, see. 1746. (411) 

Error. 

I Cited: Ilolton v. A n d ~ e w s ,  151 N. C., 341; Rogers a. Lumber Co., 

1 154 N. C., 111; Brown v. Ilobbs, ib., 546; Mumill  v. I'alrner, 164 N.  C., 
I 53. 

Municipal Bonds--Act Authorizing lssue of Bonds Without Authoriz- 
ing Levy of Taxes for T h i r  Paynzelzt-Power to Issue Ronds- 
Power to Levy Taxes-In~plied Authority-Necessary Expenses. 

1. Where an act of tbc Gcneral Ass~mbly authorized a municipality to issue 
bontls for city purposes with the consrnt of a majority of its qualified 
voters therein, but did not provide for the levy of a tax to pay the interest 
accruing on and the principal of the bonds at  maturity, an election held 
under such act was only an election concerning the issue of bonds and not 
concerning the consent of the voters to a levy of taxes to pay the principal 
and interest. 

2. The power given by a statute to a city to issue bonds with the approval of a 
majority of the qualified voters of the city does not confer, by implica- 
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tion, the power to levy a tax to pay them unless the power to levy such 
tax has been conferred by the act authorizing the issue and ratified by a 
vote of the people, as required by Section 7, Article VII,  of the Constitu- 
tion. 

3. Chapter 7, Private Laws 1866, chartering the city of Charlotte, authorized 
the city to issue bonds not exceeding $200,000 for any purpose promotiye 
of the public good, and to levy a tax for their payment. Chapter 40, Acts 
of 1881, amending the Act of 1866, authorized the creation of a public 
debt and required the board of aldermen to provide a water supply. By 
the latter act taxation by the city for all purposes was limited to one 
dollar on the $100 valuation of property. Chapter 252, Acts of 1891, 
authorized the city to issue coupon bonds for such purposes as in the 
opinion of the aldermen would promote the general good and welfare of 
the city. Neither.the Act of 1881 nor that of 1891 specifically authorized 
the levy of taxes to pay the bonds thereby authorized. Nearly, if not 
quite, all the bonds authorized by the Act of 1866 have been issued and 
the taxes authorized to be raised thereby up to the limit fixed by the Act 
of 1881 will not be more than sufficient to pay the ordinary or current 
expenses of the city and interest on bonds already issued. Held, that 
authority to levy taxes for the payment of additional bonds issued under 
the provisions of the Acts of 1881 and 1891 cannot be derived from the 
Act of 1866. 

4. The furnishin?: of a water supply for a city is not a "necessary expense" 
within the meaning of Section 7, Article VII,  of the Constitution. 

CONTROVERSY submitted to the court without action, under section 567 
of The Code, and heard before n'o~wood, J., a t  chambers, on 6 April, 
1897. H i s  Honor  adjudged that  the city of Charlotte had the power 
to  issue bonds mentioned i n  the case agreed and to levy taxes for their 
payment, and gave judgment for the plaintiff, from which defendants 
appealed. 

Messrs. Burwell, Walker & Carder f o ~  plaintifl. 
Mr. Jalnes A. Bell for defendants (appellants). 

MONTGOMERY, J. This is  a controversy submitted without action upon a 
case agreed under section 567 of The Code, between the plaintiff, the city 
of Charlotte, and Shepard & Go., the defendants, arising out of an  agree- 
ment of the defendants to purchase from the plaintiff certain coupon 
bonds of the amount of $250,000 to be issued by the city, the proceeds 
to be used by the city for the purpose of providing a supply of water 
and a sewerage system. I t  was agreed, a t  the time of the contract, 
to purchase the bonds, that  the said E. D. Shepard & Co. would not be 
required, under the contract, to take the said bonds and pay the amount 
agreed to be paid therefor, if the  said city of Charlotte did not have the 
power, by virtue of the said Acts of the General Assembly and the said 
election, to  issue said bonds, nor if the city of Charlotte, through 
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the proper authorities, did not have full power under the said (413) 
Acts of the General Assembly, to levy the necessary taxes to pay 
the interest as i t  shall accrue and the principal a t  maturity, notwith- 
standing there is no express power in the said Act of 1891 to levy a 
tax to pay the bonds and interest, and notwithstanding the tax limit of 
one dollar on the hundred prescribed in paragraph one of section 29 
of the Act of 1 March, 1881; nor if the bonds would not, when issued 
and sold and payment received therefor, be the valid and binding obli- 
gations of the plaintiff. 

An election was held in Charlotte in February, 1896, a t  which the 
question of the issue of the bonds was submitted, and a majority of the 
qualified voters of the city voted in favor of the issue. Afterwards the 
bonds were prepared i n  proper form and tendered to the defendants, who 
refused to receive them, upon the grounds that "under the Acts of the 
General Assembly and the election held in pursuance thereof, the said 
city of Charlotte did not have the power to issue the said bonds; and 
further, that if the said city of Charlotte had the power to issue the said 
bonds, it did not have the power and authority, under the said Acts of 
the General Assembly, to provide by taxation a sufficient sum to pay 
the interest on the said bonds as i t  accrues, and to pay the principal a t  
maturity, it being agreed by the parties that the taxes authorized to be 
raised under section 19 of the said Act of 1866, knd section 29 of the 
said Act of 1881, will not be sufficient to pay the ordinary or current 
expenses of the city, and also the interest and principal of the said 
bonded indebtedness, and that unless section 27 of the said Act of 1866 
is now in force, or unless the power to provide a fund for the payment 
of the principal and interest of said bonded indebtedness by taxation 
is otherwise provided for in  said acts, or necessarily implied from the 
power to issue said bonds, the authority is not conferred upon the 
said city to levy taxes sufficient to pay the interest as i t  accrues (414) 
upon the said bonds sold to the defendants and the principal at 
maturity." 

The plaintiffs contend that they had the right to issue the bonds under 
the provisions of Chapter 7, Private Laws 1868; Chapter 40, Private 
Laws 1881 ; Private Laws 1887, Chapter 180 ; Private Laws 1891, Chap- 
ter 252. The last act provided t h ~ t  the whole bonded indebtedness of 
the city for all purposes should not exceed at any one time the sum of 
$500,000; and i t  is admitted that the whole bonded indebtedness of the 
city, if i t  should be made to include the issue of the bonds, the sub~ect 
of this action, would not exceed the sum of $500,000. The Act of 1866 
need not be considered in this connection, as the amount for which the 
bonds of the city of Charlotte could be issued and their payment pro- 
vided for by taxation under that act, was limited to $200,000, and i t  
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is agreed that the most, if not all, of that amount has been heretofore 
issued. The Act of 1881 only amends the Act of 1881 by conferring 
upon the Aldermen the power to improve the sewerage service of the 
city and can also be eliminated from this controversy. The Acts of 
1881 and 1891, referred to above, conferred a general power upon the 
Aldermen to issue bonds for city purposes, including that of providing 
for water; the Act of 1881 not stating the amount for which bonds 
might be issued, and the Act of 1891 limiting the amount of issue so 
that the indcbtedrless of the city should not exceed $500,000. Neither 
the Act of 1881 nor that of 1891 contains any provision allowing or 
authorizing the city authorities to levy any tax or taxes to pay the in- 
terest or principal of such bonds as might be issued under their pro- 
visions. I f  i t  should be conceded that the election, which was held in 

the city on the question of the issue of the bonds was regular and 
(415) authorized (about which it is not necessary for us to express an 

opinion), i t  was only an election concerning the issue of the bonds 
and not concerning the consent of the voters that the Board of Aldermen 
might levy a tax to pay the bonds. That question was not submitted to 
a vote, nor was i t  voted upon. The plaintiffs, however, contend that the 
question of the issue of the bonds having been submitted to a vote, and 
the vote having been in  the affirmative, the power to levy a tax for thc 
payment of the interest and principal of the bonds was thereby con- 
ferred on the Aldermen by implication of law, and that i t  was not neces- 
sary, therefore, to have the power to tax expressly conferred on them. 
The defendants deny the correctness of this view of the law and insist 
that, while the bonds may have been properly issued, yet, under the 
elaction the Aldermen had conferred on them only the naked power to 
issue the bonds, and that they are not clothed with the authority to 
make the bonds of the highest value by bcing able, uuder a power legally 
conferred, of levying a tax for their payment, as was understood should 
be done when the contract to purchase was made; and that, therefore, 
under the agreement of purchase made between the defendants and the 
plaintiff, the defendants are not compelled to take any pay for the bonds. 
The question then necessary for us to decide is, does the power to issue 
the bonds, without the express authority having been conferred by law 
and ratified by a vote of the qualified voters of the city to levy a tax 
to pay the bonds, confer by implication upon the Aldermen the power 
to levy taxes for their payment? We think the Aldermen had no such 
authority by implication. Section 7, Article VII  of the Constitution, 
forbids the levy of any tax by any county, city, town or other municipal 
corporation, except for the necessary expenses thereof, unless by a vote 
of the majority of the qualified voters therein. 
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The authorities relied on by the plaintiff to support its con- (416) 
tention upon, by examination are found to have no application 
to the facts of this case. RalZs v. U.  S., 105 U. S., 733, the court said: 
"It must be considered as settled in  this court that when author- 
i ty  is granted by the legislative branch of the government to a muni- 
cipality, or a sub-division of a State, to contract an extraordinary debt 
by the issue of negotiable securities, the power to levy taxes sufficient 
to meet, at  maturity, the obligation to be incurred is conclusively im- 
plied, unless the law which confers the authority or some general law 
i n  force at  the time clearly manifests a contrary legislative intention." 
I n  that case there was no mch special limitation. I n  the case before us  
there is such special limitation. Const., Art. V I I ,  sec. 7. This ques- 
tion was not involved in  FVood v. Oxford, 97 N. C., 227 

The plaintiffs, however, further contend that if the first position of 
law is not tenable, then the Aldermen have power to levy a tax for 
the payment of the bonds without submitting-that question to a vote, 
because the furnishing of water to the people, which the Aldermen are 
empowered to do under the Act of 1581, is a necessary city expense. 
I f  that last proposition were true, then there would be no difficulty 
about the matter, and the defendant would be compelled to receive the 
bonds alld pay for them. But we think that the furnishing of a supply 
of water to the people of the city is not in itself a necessary expense in 
the sense that the city must own and operate a system of water works. 

We are of the opinion that the plaintiff cannot make a tender of the 
bonds according to the agreement between it and the defendants, and 
that the defendants are not bound by the agreement to purchase the 
bonds. There is error in the judgment of the court below and the same 
i s  reversed. 

Reversed. 

Cited: N a y o  v. Comrs., 122 N.  C., 13, 27; T h A f t  v. Elizabeth City,  
ib., 34; Rodma,n v. Washington, ib., 41; Charlotte v. Shepard, ib., 602; 
Cornrs. v. Call, 123 N .  C., 310; Bear v. Comrs., 124 N.  C., 212; Edger- 
t on  v. Water  Co., 126 N. C., 97; Black v. C o w s . ,  129 N.  C., 125; Deb- 
narn v. Chitty,  131 N.  C., 678, 682; Cowws. v. MacDonald, 148 N. C., 
131. 
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Action f o ~  Money Paid at Request of Defendant-Note-Payment by 
Accommodation Endorser-Implied Promise to Repay. 

Where plaintiff, at  the express request and for the benefit of defendants, 
endorsed a note executed by a third person for the benefit of, but not pay- 
able to, defendants, and, upon the insolvency of the makers, plaintiff was 
compelled to pay the note under a judgment thereon against him, the law 
will imply a promise by defendants to repay him. 

ACTION, tried before Sorwood, J., and'a jury, a t  March Term, 1897, 
of MECRLENBURG. 

The plaintiff tendered the following issue, which was adopted by the 
court : 

('Are the defendants indebted to the plaintiff, and, if so, what is the 
amount of the indebtedness ?" 

The plaintiff offered in  evidence a note signed by E. F. McCoy and 
B. L. Wendenfeller, payable to W. B. Gooding, city tax collector, for 
$250 due 1 October, 1895, endorsed by the plaintiff H. G. Springs. 

The plaintiff offered himself as a witness, and plaintiff's counsel stated 
that they proposed to show by the witness that the defendants, J. W. 
McCoy and A. R. Bowles, were partners, and that J. W. McCoy was the 
managing partner; that J. W. McCoy brought said note to the plaintiff 
Springs and told him that the note was given to secure a debt due by 
the co-partnership, and asked him to sign the note for the benefit of the 
firm of J. W. McCoy and A. R. Bowles, the defendants in  this action; 
that plaintiff did so sign i t  at  the request of the said McCoy, and solely 
for the benefit of the partnership business; that the note was thereafter 
used for the benefit of the partnership by being delivered to the city 
treasurer to secure the license tax of defendants; that thereafter plain- 

tiff was sued upon this note, and judgment was taken against him, 
(418) and plaintiff was compelled to pay and did pay that judgment; 

that when plaintiff approached A. R. Bowles, one of the defend- 
ants in  this suit, in regard to paying this debt, said Bowles said that i t  
was a partnership debt, and that his partner ought to have paid i t  out of 
partnership funds which he had had in his hands, but which he had 
converted to his individual purposes in paying for a lot for himself; 
that plaintiff has made a demand of payment on the ~ar tnership,  and 
they have refused to repay plaintiff. The plaintiff also proposed to show 
that the signers, E. F. McCoy and B. L. Wendenfeller, are insolvent, and 
that this note is one of three of the same amount, given a t  the same time, 
signed and endorsed in  same way, and that defendants have paid the 
other two. 

288 



N. C.] FEBRUARY TERM, 1897. 

Defendants objected to all this testimony as offered. Objection sus- 
tained and plaintiff excepted. 

The court, having announced the opinion that the plaintiff could not 
recover u p o n  this  tes t imony,  in  deference to the intimation of his Honor 
the plaintiff submitted to a nonsuit, and appealed. 

J4essrs. Jolzes (e. TiZlett for plaintiff (appel lant) .  
Messrs. Osborlze, Maxwell  (e. Keerans and Clarkson k Dub f o ~  de- 

f endants. 

MONTGOMERY, J. I f  there was any error committed by the couri be- 
low, i t  is one of practice and of so slight importance and consequence 
that we are unwilling to remand the case for a new trial. No possible 
injury could have been sustained by the defendants in the matter com- 
plained of. I t  would have been more regular if the witness had been 
asked such questions as were calculated to show that he had endorsed 
the note, the ciroumstances attending the endorsement, i. e., that 
he had endorsed i t  at the request of the defendants and for their (419) 
benefit, and his payment of i t  by the judgment of the law. The 
note could then have been proved and received as evidence of the en- 
dorsement and in  corroboration of the witness. This is, however, not 
the defendant's appeal, and the plaintiff, of course, had nothing to ap- 
peal from as to the manner of the introduction of the evidence because 
his Honor admitted it. The plaintiff's appeal is from the judgment of 
nonsuit taken in  deference to the intimation of his Honor that the 
plaintiff could not recover upon the testimony as received, So the real 
question in the case is, does the testimony offered and received, con- 
ceding i t  to be true, constitute a cause of action against the defendants 
andbrender them liable to the plaintiff as alleged in the complaint? We 
are of the opinion that the matters contained in the evidence, if true, 
make the defendants liable to the plaintiff on the cayse of action set 
out in  the complaint. The note, though executed by other persons than 
the defendants, was, according to the evidence, made for the benefit and 
advantage of the defendants; i t  was endorsed by the plaintiff a t  the 
express request of the defendants. 

The maker of the note had no interest in i t  at  any time and received 
no consideration for it. Of course, the fact that the makers received 
no consideration would not affect their liability to the payee, but it 
turned out that they were insolvent and the debt fell upon the plaintiff, 
who paid i t  after judgment was recovered against him for the amount. 
The testimony, if true, showed the p a p e n t  by the plaintiff was for the 
use and benefit of the defendants under such circumstances as that the  
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law will imply a promise to repay on the par t  of the defendants. Burns 
v. Parish, 3 B. Mon. (Ky.), 3. The judgment of nonsuit is  reversed 
and there must be a 

New trial. 

Cited: S .  c., 122 N .  C., 630. 

J. S. THOMPSON ET ALS. v. NORTH CAROLINA BUILDING APiD LOAN 
ASSOCIATION. 

Building and Loan .ilssoc,iations-Insolvency-Receivers-Foreclosure 
of Hortgages by Trustee-Credits to  Borrowing Stockholders- 
Fines-Distribution of  Assets of Building and Loan Associations. 

1. In the settlement of the affairs of an insolvent building and loan associa- 
tion, a borrowing member is entitled to have credit for fines paid by him. 

2. While the receiver of an insolvent building and loan association cannot, 
without an order of foreclosure, sell property mortgaged to the concern, 
yet, when the debts to it are secured by a deed to a trustee, he may 
sell under the power in the deed without an order of Court. 

3. I t  is the duty of a trustee, who sells property conveyed to secure the debts 
of a borrowing member of a building and loan association in the hands 
of receivers, to pay all proceeds to the receiver, although in excess of the 
amount due the association, inasmuch as the mortgagor is a member as 
well as a debtor of the concern and his liability cannot be ascertained until 
it  is known to what extent the concern is insolvent. 

4. The receiver of an insolvent building and loan association should pa; out 
no money, except for necessary expenses in making collections, without the 
order of the Court. 

ACTION, pending in the Superior Court of MECKLENXURG, instituted 
by the  plaintiffs as stockholders of the defendant corporation, for  the 
appointment of a receiver and to have paid to them, the plaintiffs, the 
amounts due to them on paid-up stock. Receivers were appointed, who 
made a report to the court that  the assets would not be sufficient to re- 
pay to the stockholders the amounts they had paid into the association, 
made certain recommendations and asked the court for  instructions and 
orders. Norwood, J., made the following order : 

"Upon reading and considering the petition of J. W. Keerans and 
E. T. Cansler, receivers, it is  ordered that  the said receivers be 

(421) directed to call upon the borrowing members of the North Caro- 
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lina Building and Loan Association to pay into their hands the net 
amount due from the said borrowing members to the association, the 
amount so due and called for to be ascertained as follows: that is  to 
say, by charging the borrowing member with the sum paid to him by 
the association, and interest thereon according to contract, and giving 
him credit for all sums paid in by him with like interest thereon; e z r ~ p t  
fines collected, if any, the matter of said fines to be left open for future 
settlement under a further order of this court; and that if any borrow- 
ing member shall fail to respond to this call within a reasonable time 
after it is made, W. C. Maxmcll, trustee, and the receivers shall procced 
to exercise the power of sale conferred upon W. C. Maxwell by such 
borrowing member and fully set out in  the deed of trust madc by him, 
and, out of the proceeds of the sale of the propcrty thus made, the said 
trustees shall pay to the receivers the amount due to the association ac- 
cording to the rule of the Mills case, and shall hold the balance of the 
purchase money subject to the further order of this court and the final 
adjustment of the account between the borrowing member and the re- 
ceivcm and the association. 

"The receivers will make no further call upon such of the borrowing 
members as will respond to the call directcd by this order, until further 
direction of the court. They will report hereafter, as soon as practicable, 
the exact status of the affairs of the corporation, and the amount of 
deficiency of its assets, to the end that an adjustknent of such loss or 
deficiency may be made among the members of the association, and no 
mortgage or trust deed made for the bencfit of the association shall be 
<cancelled or markcd satisfied by the trustee or receivers until 
a final adjustment of the account between the borrowing member (422) 
and the association is made under the ordcr of the court." 

The plaintiff, John P. Long, excepted to and appealed from the said 
mder  upon the following grounds : 

"I. That the court ordered that thc said receivers be directed to call 
upon the borrowing members of the North Carolina Building and Loan 
Association to pay into their hands the net amount due from the said 
borrowing members to the association, the amount so due and called for 
to be ascertained as follows, that is to say, by charging the borrowing 
member with the sum paid to him by the association, and interest thcreon 
according to the contract, and giving him credit for all sums  aid in  by 
h i m  with like interest thereon, except fines, if any, the amount of such 
fines to be left open for future settlement under a further order of this 
court, the said John P. Long, contending that the court had no right 
to order a settlement to be made in the manner aforesaid, and especially 
that the court had no right to exclude from the said settlement the fines 
paid by the borrowing members. 
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"11. That the court ordered that if any member should fail to re- 
spond to said call within a reasonable time after i t  is made, W. C. 
Maxwell, trustee, and the receivers should proceed under the power 
given in  the deed of trust to sell the land conveyed thereby and, out of 
the proceeds of the sale, that the trustee should pay the receivers the 
amount due the association according to the rule of the Mills case and 
should hold the balance of the purchase money subject to the further 
order of this court and the final adjustment of the account between the 
borrowing member and the receivers, and the association, the said John 
P. Long contcnding that the court or Judge had no right to make any 

such order, or to order a sale of thc land under the deed of trust 
(423) and the application of the proceeds and the retention of the bal- 

ance of the purchase money, as above set forth. 
"111. That the court further ordered that no further call be made on 

such borrowing members as responded to the call directed by said order, 
until the further direction of the court, and that the receivers report 
as soon as practicable the exact status of the affairs of the corporation 
and the amount of the deficiency of the assets, to the end that an ad- 
justment of such loss or deficiency may be made among the members of 
the association and that no mortgage or trust deed made for the benefit 
of the association shall be cancelled or marked satisfied by the trustee 
or receivers until the final adjustment of the account between the bor- 
rowing members and the association is i a d e  under the order of the 
court, the said John P. Long contending that the court had no right to 
make such an order, and especially that the court had no right to with- 
hold an adjustment and settlement from the borrowing member and the 
association or the receivers, until a report is made by the receivers and 
the status of the association and the amount of the deficiency of its 
assets, if any, is ascertained, and especially the court had no right to 
order that no mortgage or deed of trust made for the benefit of the 
association should be cancelled or marked satisfied by the trustee or 
receivers until a final adjustment between the borrowing member and 
the association, under the rulc laid down by the court, thereby depriv- 
ing the mortgagor or borrowing member or trustor from settling with 
the association upon payment of the amount justly due by him." 

Mr.  G. F". Bason  for plaintiffs (appellants).  
Messrs. C. E. McLean,  P. D. Wallcer and P. I. Osborne for defendant.  

FURCHES, J. The first exception of the appellant Long is sustained, 
so far  as i t  extends to fines being allowed to the creditors of the asso- 

ciation in the settlement of their debts to the concern. This is 
(424) expressly so held in Strauss  v. B. & L. il., 117 N. C., 318, and  
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approved in the same case, 118 N. C., 556. We cannot distinguish this 
case from that, although this is attempted to be done by counsel. 

I t  is also contended that the order is not applicable, as i t  is left open 
for future adjustment. But we can see no reason for leaving open a 
question that this court has in direct terms decided, and afterwards 
approved, unless it is supposed that time will change the law. But, as 
i t  is a payment the party has made upon his debt, he is entitled as a 
matter of right, to have it allowed him on settlement. 

The second and third exceptions of the appellant, as understood in the 
light of his brief, can best be considered together. They relate to the 
directions to the trustee and receivers selling under the mortgage of the 
appellant, and as to their retaining the proceeds of sale until a final 
settlement. We said in Strauss 2'. B. & L. 14., supra, that the receivers 
did not have the right to sell without an order of foreclosure. This was 
correct in that case, as the mortgages were made to the association. But 
in  this case Maxwell, the trustee, is a party whose duty i t  was to fore- 
close the mortgage if default was made, and to pay the money to the 
association. This being so, i t  would seem that he might still sell under 
the power given to him in  the mortgage. But we can see no reason why 
he should not pay all the proceeds of such sale over to the receivers, who 
are bonded officers, to be held by them until the settlement of the con- 
cern. 

I t  is contended that the residue is the appellant's money, and there is 
no reason why it should not bk paid to him at once. But as reasonable 
as this appears to be, i t  is not true; for the reason that i t  leaves 
out of consideration the fact that the appellant is a member of (425) 
the association, as well as a debtor. That as such member, his 
indebtedness is a trust fund for the benefit of the other members of the 
concern, as well as for himself, and that his liability cannot be known 
until i t  is ascertained to what amount the association is insolvent. 

As is said in  Strauss v. B. & L. A., supra, no money should be paid 
out by receivers, except for necessary expenses in making collection, but 
upon the order of the court. This rule may work a hardship in  some 
instances, but i t  is necessary to the protection of the other members and 
creditors of the association. 

I t  is said in  the order that settlements may be made under Mills v. 
B. & L. A., 75 N. C., 292. We do not know that we understand this 
part of the order. Strauss' case, supra, is the latest enunciation by this 
court upon the subject of winding up insolvent building and loan asso- 
ciations. And, while we do not understand Strauss' case to announce 
any doctrine in  conflict with Mills' case, supra, but to be in  entire har- 
mony with that opinion, i t  discusses and provides for different phases 
arising in that case, and in this, that were not presented in Mills' case. 
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QUINN O. LATTIMORE. 

Therefore, what  i s  said i n  Strauss7 case a n d  i n  th i s  opinion will be  
sufficient, a s  we think, t o  enable the court  t o  m a k e  proper  orders f o r  
t h e  direction of t h e  receivers in th i s  case. There  is error, a s  i s  pointed 
ou t  above. 

E r r o r .  

Cited: Meares v. Davis, 121 N. C., 129; Meares v. Duncan, 123 
N. C., 205; B. & L. Asso. v. Blalock, 160 N.  C., 492. 

STATE ON THE RELATION OF J. 13. QUINN v. T. D. LATTIMORE. 

Quo Warranto-Electio~hs-Rig7zts of Voters-Registration--Voting in  
Wroag Township-Throwing Out Votes-Jmpeachment of Returns. 

1. Where a registrar of election registers a person entitled, under the Consti- 
tution and laws to vote, but through inadvertence or fraud fails to ad- 
minister the oath required to  be administered, such person shall not be 
for  that  reason deprived of his vote. 

2. Where a person entitled, under the Constitution and laws, to  be registered 
a s  a voter, was registered by one with whom the registrar left the books 
and such registration was accepted a s  sufficient by the registrar and acted 
on by the judges of election, the vote of such person will not be rejected 
for such irregularity. 

3. Whrre qualified voters living near the dividing line of two townships, which 
line was not definitely located, in good faith registered and voted in the 
township in  which they did not actually reside, but it appeared that they 
had listed their property for taxation, scnt their children to school, and, 
for many ycars previous, had registered and voted in the same township: 
Held, that  the votes of such electors, having hem cast, must be counted. 
(Hnrr ic  v. Bcnrbwrorough, 110 N.  C., 232, wuerrulcd.) 

4. Where the judges of a n  election received the ballot of a person entitled, 
under the Constitution and laws, to  rote, who had, in  proper time, pre- 
sented himself for registration and taken the required oath, but whose 
name, through the inadrertence or fault of the registrar, had not been 
entered on the registration books : Hcld,  that  the vote of such person must 
be counted. 

5. Where a person otherwise legally qualified, who had not bem allowed to 
register because a t  that  time he had not been a resident of the State for 
one ycar, but who became qualified in that  respect on or before the day of 
election, asked to be allowed to register on clection day and tendered his 
ballot, which was refused: Held,  that  such vote should have beell 
received and should be counted for the candidate for whom he proposed 
to vote. 

6. The declaration of the result of an election by the judges of election, after 
a count of the ballots by them, is prima facie evidence of the  correctness 
of the count until rebutted by proper and competent evidence. 
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QUINN O. LATTIMORE. 

7. Where, at  the close of an election in a township, the judges counted the 
ballots and officially declared the result, the correctness of such count and 
declaration is not rebutted by the introduction, in evidence, of a tally sheet 
showing a different result, which was kept overnight and during the day 
following the election, in a public oflice, where any one could have access to 
it and which bears signs of having becn tampered with. 

Quo warranto by the State, on the relation of J. 11. Quinn (427) 
against T. D. Lattimore, to try the title to the office of Clerk of 
the Superior Court of CI.EVEI,ANC, heard, on exceptions by both parties, 
to the report of the referee, before Bryan, J., a t  Spring Term, 1896, of 
CLEVELAND Superior Court. His Honor gave judgment for the defend- 
ant and both parties appealed. 

Messm. D. W .  RoFinson, M. $1. Justice, R. 2. Linney and J .  C. Pritch- 
ard for plaifitijJ (appel lad) .  

Messrs. tJones d2 Tillett, W.  J .  Montgomery and Webb, Friclc & By- 
burn for defendant. 

FURCHES, J. This is an action of quo uarranto brought for the pur- 
pose of trying the title to the oflice of Clerk of the Superior Court of 
Cleveland County, resulting from the election of 1894. The case was 
referred by consent to Armstead Burwell, who filed his report to the 
Spring Term, 1896, to which the defendant filed fifty-sevcn exceptions, 
and the plaintiff, by way of assigr~mcnt of error, filcd thirty-seven. The 
case presented to this court on appeal, including the report of referee, 
the Judge's findings, exceptions and briefs, contains 368 pages of printed 
matter. 

According to the referee's findings and report the plaiiltiff was elected 
by nine majority, and according to the firrdings and judgment of the 
court the defendant was elected by thirty majority. 

The principal grounds of contention between the parties may be classi- 
fied and reduced to four: 1. As to pcrrorrs who registered and voted in 
other townships than those in  which they resided. 2. As to those 
who were irregularly registered-some not being sworn whenq (428) 
they were registered, and others not being registered by the regis- 
trar, but by other persons who had the registration books in their pos- 
session and acted for the registrar in  making these registrations. 3. An 
alteration of five votes in township No. 6, after the votes had becn 
counted and announced on the night of election. 4. The alteration in 
township No. 8 of six votes after i t  had been counted, declarcd and cer- 
tified by the judges of election on the night of the election. The con- 
sideration of these four questions, and a few others that do not fall 
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strictly within the principle involved in  either of them, will decide the 
main issue and determine whether the plaintiff or the defendant was 
elected to this office. 

This is a government of the people, by the people and for the people, 
founded upon the will of the people, and in  which the will of the pcoplc 
legally expressed must control. Const., Art. I, sec. 2. 

Every male person born in  the United States, or naturalized, 21 years 
of age, and who shall have resided in the State 12 months next preced- 
ing the election, and ninety days in the county i n  which he offers to 
vote, shall be deemed an elector. Const., Art. TI, see. 1. I t  shall be 
the duty of the General Assembly to provide from time to time for the 
registration of all electors, and no person shall be allowed to vote with- 
out registration, or to register without first taking an oath to support 
the Constitution. Const., Art. VI ,  sec. 2. 

I n  construing thew provisions of the Constitution we should keep in 
mind that this is a government of the people, in which the will of the 
people-the majority-legally expressed, must govern and that these 

provisions and all Acts providing for elections should be liberally 
(429) construed, that tend to promote a fair  election or expression of 

this popular will. The second section of Article V I  was adopted 
for this purpose, and we are to presume that all election laws, enacted 
since, have been passed with the same end in view. This section of the 
Constitution provides that the "General Assembly" shall pass registra- 
tion laws, and that no one shall be entitled to register without taking an 
oath, and that no one shall vote who is not registered. This provision 
of the Constitution, that no one shall be entitled to register without 
taking an oath to support the Constitution of the State and of the 
United States, is directed to the registrars. I t  must be to them and to 
them alone, as is said by this court in Sozrtl~erland v. Goldshoro, 96 
N. C., 49. But if the registrar, through inadvertence, registers a quali- 
fied voter, who is entitled to register and vote, without administering 
the prescribed oath to him, shall he, for this negligence of the officer, 
be deprived of his right to vote, and thereby the will of die majority 
defeated? And, if this omission was not through inadvertence but with 
a view to entrap the voter and thus defraud him out of his vote, i t  is 
much more the reason why he should not be, and that such methods 
should not be allowed to prevail. We do not hold that, where a registrar 
proposed to administer the oath, and the party wishing to be registered 
refuses to take the oath, i t  is the duty of the registrar to register him. 
We would say that under such circumstances he should not be regis- 
tered. These are matters for the registrar, as has been said in  Soufher- 
l anbs  case, s u p a .  But i t  seems that all the parties who registered with- 
out being sworn, and voted without being objected to, had been regis- 
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tered before, and the presumption is they had been sworn at  that time; 
and if they had been, how many times must they be sworn? 

Article TI, section 1, prescribes the qualifications of an elec- (430) 
tor, and section 2 of this Article is a disabling clause (R. R. u. 
Gommissioners, 72 N. C., 486;  Norment 11. Charlotfe, 85 N. C., 387) 
placed in  the hands of the registrar. And a qualified elector cannot 
be deprived of his right to vote, and the theory of our goveriirnent that 
the majority shall govern, be destroyed by eithcr the wilful or negligent 
acts of the registrar, a sworn officer of the law. This would be self- 
destruction, governmcntal suicide. 

We, therefore, hold that wherc an elector's name appeared on the 
registratior~ books he had a right to vote, whether he was sworn or not, 
unless he  was challenged, and this was not made a ground of challenge. . 
I t  was a matter for the registrar and not for the Judgcs-though i n  this 
case i t  does not appear that any of these voters werc challenged. These 
rules arc intended for the guidance and government of registrars, which 
they should observe in the discharg-e of their duties as registrars, so as to 
promote thc object to be attaincd-the free, full and fair  expression of 
the will of the qualified voters as prescribed in section 1, Art. VI, of the 
Constitution. 

I t  appears that a number of persons were registered by othcr persons 
than the regularly appointed registrars; in  onc instance, by the son of 
the registrar in  the absence of his father; and in  another case by Wil- 
liams, the register of deeds, with whom the registrar had left the regis- 
tration books. These registrations were irregularly made and might 
have been rejected and erased by the registrars. But i t  would not have 
been fa i r  for them to have done this wilhout notifying the parties, so 
registered, in  time for them to have registered again. But instead of 
their doing this, they retained these names on their books, which they 
and the judges of election used on the day of election, thereby ratifying 
and approving these registrations. And i t  would now be a fraud 
on the electors, as well as on the parties for whom they voted (431) 
and also upon the State, to reject these votes for this irregularity. 
These votes cannot be rejected for this reason. 

Another class of voters are a riurnber of persons wh6 lived on or  near 
the dividing line bctween diffcrent townships, and voted in a different 
township from tha t  in which they lived. The most of these votes wcre 
allowed by the learned and painstaking referee. But a number of those 
allowed by the refcrec were rejected by the court, and i t  is found and 
made a part  of the judgment of the court that they so voted in  bad 
faith. We say, i t  is found, and we say this advisedly, as i t  appeared 
from the argument before us and the Judge's notes, which were exhibited 
to us and commented upon, that the Judge found no facts, but simply 
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noted that the exception was "sustained" o r  "overruled." And, it was 
contended, this was handed to counsel who prepared the jud,pent and 
findings therein, and sent them to the Judge who signed and returned 
them to the clerk some time after the court adjourned. Permission was 
given him to make out his findings and to put them in writing, and to 
sign the judgment after court, and there is no complaint as to the time 
when these findings and judgment were filed. .But the complaint is that 
they are not the findings uf the court. But the learned counsel for the 
defendant argued that this was the practice in  North Carolina; that 
the attorney of the successful party prepares the judgment of the court. 
And this is true. But the counsel for the plaintiff, while admitting this 
to be the practice, contends that this practice only obtains as to the 
preparing the judgment upon facts found, and not as to the findings 
of fact. And this must be the correct rule of practice. But this is a 
matter we do not care to discuss further; for if, in fact, they were not 

originally found by tho court, as the plaintiff contends, the court 
(432) signed them and stands sponsor for what is found, and we will 

treat them as his findings. 
The findings of the court, of bad faith, bring these liners within the 

rule laid down in  Boyer v. l'eague, 106 N. C., 576, and the court re- 
jects their votes. 

But as the plaintiff contends that this finding of bad faith on the 
part of these voters is without an?/ evidence to support the finding 
(Wittkowsky v. Wasson, 71 N. C., 451) i t  becomes our duty to examine 
the evidence upon this findir~g of bad faith. And we find from the evi- 
dcnce that one or two of these voters stated that they knew at the time 
of the election that they did not live i n  the township in  which they 
voted. But we find from the uncontradicted evidence that they all lived 
at  or near the dividing line-some of thc evidence tending to show that 
the line ran through the house of one of them, there was no definitely 
located line, and that they had all registered and voted before the elcc- 
tion of 1894 in  the same township in which they the11 voted, some of 
them for as long a time as fourteen or fiftcen years; that they gave in 
and paid taxes in thc townships in which they voted, and sent their 
children to school in  these townships; arid that they were qualified under 
section 1, Art. VT, of the Constitution. Taking this undisputed testi- 
mony into consideration, in connection with that of one or two of them 
who stated that they knew they were outside by a few yards, doe9 not, in 
our opinion, show any evidence of bad faith. Wittkowsky I ) .  Wasson, 
szcpra. They were entitled to vote somewherr. So there was no bad 
faith in  voting. These votes would have counted just as much as they 
did, if they had been cast in  the township where the defendant contends 
they should have been cast. The object of the law-a fa i r  and full 
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expression of the will of the qualified voters-must be kept in  mind. 
And if this has been obtained and no fraud appears, this court will not 
look for mere irregularities to defeat this will. R. R. v. Corn- 
missioners, 116 N. C., 563; McDonald v. Morrow, 119 N.  C:, (433) 
666; H a r & m  v. Cathey, 119 N. C., 649. All these parties, whose 
votes we have been considering, were registered voters-some of them, 
as we have seen, in an irregular manner, still they were registered, and 
Xoutherkand v.  Goldsboro, supra, cited and relied on by defendants, does 
not apply to them. 

But what may be a good reason for not allowing a party to register 
is not always a good reason for rejecting his vote after i t  has been cast. 
There is some similarity between a vote cast and an objection to evi- 
dence, under section 590 of The Code, where the answer does not suit 
the opposite side, but i t  i s  too late to object after the answer is made. 
Meroney v. Avery,  64 N.  C., 312. 

We have been discmsing the right to register and the right to reject 
a vote when once cast, mostly on general principles. We now propose 
to show that the views we have expressed are sustained by authority. 

A vote received and deposited by the judges of election is presumed 
to be a legal vote, although the voter may not have complied with the 
requirements of the registration law; and i t  then devolves upon the 
party contesting to show that it was an illegal vote, and this cannot be 
shown by showing that the registration law had not been complied with. 
Pain on Elections, sec. 360. A party offering to vote without registra- 
tion may be refused this right by the judges for not complying with the 
registration law. But, if the party is allowed to vote and his vote is 
received and deposited, the vote will not afterwards be held to be illegal, 

" 

if he is otherwise qualified to vote. Pain, supra, see. 361. And where 
a voter has registered, but the registration books show that he had not 
complied with all the minutia of the registration law, his vote will not 
be rejected. Pain, supra, sec. 361. I f  a voter is registered in  
one township, he has no right to register and vote in  another. (434) 
But if he is allowed to do so, his vote received and counted, and 
he is otherwise qualified, and votes at  no other place, his vote should not 
be thrown out on that account. Pain, supra, sec. 366. I t  is the right 
of parties to have the fairness of elections inquired into for the pro- 
tection of honest electors. Rut such legislation is not to be regarded as 
hostile to the right of a free exercise of the right of franchise, and 
should receive such construction by the courts as will be conducive to a 
full and fair  expression of the will of the qualified voters. Pain, supra. 

I t  follows from what we have said and the authorities cited, that 
Harris  v. Scarborough, 110 N. C., 232, is overruled, and the more liberal 
construction placed upon the statute in  the dissenting opinion, is  ap- 
proved. 299 
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For the reasons heretofore given and the authorities cited, we are of 
the opinion that the vote of the liners, who voted in different townships 
from those in which they resided, being qualified voters and voting at  no 
other place, should not have been rejected by the Court. 

The vote of E. R. Rudisel and the exception raise another ground of 
infirmity, that he had changed his' residence to South Carolina and did 
not return to this State till within less than one year prior to the elec- 
tion. I t  was shown and not disputed that he went to South Carolina, 
where he remained for more than a year, exercising his right of fran- 
chise, voting in a town election while there. But i t  was contended by 
the defendant that he did not intend to change his citizenship; that he 
was a member of a military company in Cleveland County during all 

' 

this time; that he returned to attend its musters and was elected a lieu- 
tenant during this time. The referee Burwell held that he had changed 
his citizenship, and excluded his vote. But the Court found that he had 

not changed his citizenship, and overruled the referee and restored 
(435) this vote to the defendant. And as there is some evidence to sus- 

tain the finding of the Court, this finding must stand. 
We also sustain the vote of George Otterson. H e  went to the registrar 

within the time allowed, and the registrar administered the registration 
oath to him, and he left, thinking he had been registered. But, through 
the neglect of the registrar, or for some other reason, his name did not 
appear on the registration books on the day of election. These facts . 

being made to appear, he was allowed to ~ ~ o t e  and did vote. The Court 
held that this vote was improperly received and excluded it. I n  this 
there was error. The judges might have refused to allow him to vote, 
and this would have presented another question. But they allowed him 
to vote, as they should have done, in  our opinion. And his vote being in, 
and he being in all other respects a qualified elector, his vote should not 
have been excluded. 

I n  our opinion, E .  L. Jenkins should have been allowed to vote. H e  
was born and raised in this State, afterwards moved to South Carolina, 
but returned to Cleveland County, in  this State, one year and three days 
before the election. He  offered to register the day the registration books 
were closed, but was not allowed to do so, as i t  lacked seven days of being 
one year since he returned to live in  this State. This action of the regis- 
t r a r  was proper. But on the day of election, when he had been a resi- 
dent of this State for one year and three days, he asked to be registered, 
and with tickets in hand proposed to vote. But he was refused registra- 
tion and his vote was also refused. He  proposed to vote for the plaintiff, 
and being qtherwise a qualified voter his vote should have been received 
and counted. Code, sec. 2682; McCrary on Elections, sec. 102. 
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This brings us to the consideration of No. 6 and No. 8 town- (436) 
ships, and we propose to consider No. 6 first. The .referee 
Burwell finds as facts that on the evening of the election, at  the close 
of the polls a t  No. 6, the boxes were opened and the vote counted by the 
judges and such other electors as chose to attend; and at  this counting 
i t  was found that the defendant Lattimore had received 548 votes, and 
this result was then and there so declared. The referee further finds that 
the defendant had not produced evidence sufficient to change the result 
of this count and declaration of the vote, and declares that the defend- 
ant's vote a t  No. 6 was 548. 

But the judgment of the Court finds that the vote was counted and 
declared, after the polls were closed on the evening of the election a t  
No. 6, and at  this count the defendant only received 548 votes, and this 
was officially declared as the result. The Court further finds that this 
count was not correct, and that defendant insists that this is a finding of 
fact, and there being some evidence to support it, it is binding on this 
Court. 

This is admitted to be the rule adopted by this cburt, that where there 
is evidence, both ways, the Court will not review the findings of the 
Court below, and we do not propose to invade this rule of practice, what- 
ever our opinion may be as to the correctness of the finding. But the 
law makes this count and declaration of the result prima facie at least, 
the legal result of that election, until i t  is shown to be incorrect by 
proper and competent evidence. This, of course, might be shown by 
competent evidence, such as showing that a fraud had been committed 
upon the plaintiff in  falsely declaring the vote. But no such evidence 
as this was introduced. The only evidence introduced to show that this 
count on the evening of the election was not correct was a tally sheet 
kept at the time of the count, tinned over to Tiddy and placed 
by him in  an unlocked safe in  the register's office, where i t  re- (437) 
mained all night. Next morning he took it out of the safe and 
put it in a pigeon hole over a desk in the same office, where i t  remained 
during that day. I t  appeared that this was a public office, where all 
persons could go that had occasion to do so; that during this day i t  
became known that the election between the plaintiff and defendant was 
very close, and that a few votes would change the result, which then 
appeared to be in  favor of the plaintiff. I t  cannot be that such evidence 
as this, if it possessed no internal evidence of having been tampered 
with, could be allowed to rebut a legal presumption and change the 
result of an election. This count, at  the time of election, iseheld to be 
more reliable than any count, after there had been an opportunity for 
the vote to be tampered with. McCrary on Elections, see. 440. The 
Supreme Court of California refused to allow a recount upon its being 
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shown that the ballots had not been kept in such a manner that they 
could not have been tampered with. McCrary, supra, see. 441. Where 
there has been an opportunity for the vote to be tampered. with, i t  loses 
its character as primary evidence. JIcCrary, supra. 

We, therefore, hold that the findings or declarations contained in the 
judgment of the Court, that the referee committed no error in sustain- 
ing the original count, and that the defendant only received 548 votes a t  
No. 6 township, is error, but that he received 553 votes is without evi- 
dence to support these findings; that the tally sheet relied on by the 
defendant (and this being the only substantive evidence), having been 
exposed and liable to be tampered with, had lost its character as primary 
evidence, and could not be relied on to prove anything. 

We therefore overrule the Court, and sustain the ruling of Referee 
Burwell, and find that the defendant Lattimore's vote at  No. 6 precinct 
was 548 and not 553. 

As we have passed upon this exception, overruling the Court, 
(438) holding that there was no competent primary evidence to sustain 

the finding, we will state that we have thoroughly examined this 
tally sheet, without and also under a heavy magnifying glass. And while, 
under the rules of this Court, we do not consider ourselves at  liberty to 
find facts upon which to base our judgment, i t  is manifest to us that this 
tally sheet has been tampered with. The figures are admitted to have 
been changed from 548 to 553. But this is not what we refer to. The 
right hand tally on the third row bears internal evidence of not being of 
the same make as the others. The cross stroke of every other tally is 
horizontal, or the right end is the highest, while in this tally the right 
hand end of the cross stroke is considerably lower than the other end. 
Also, the first two down strokes bear evidence of not having been made at  
one stroke of the pencil as would likely be the case in the hurry of tally- 
ing the vote, as i t  was counted. The second down stroke, especially, is 
forked at the lower end, as is quite apparent under a heavy glass. With- 
out making any charge against any one, as this could not be done, the 
paper having been exposed in a public office for so long a time, and with- 
out any disposition to do so, if we could, we are of the opinion it has 
been tampered with. 

The discussions and rulings we have made, being decisive of the ques- 
tion before us, no matter whether we should decide the controversy as to 
the vote in  No. 8 one way or  the other; and as any ruling we might 
make as to this contention would not affect the result, and as we have 
examined i t  sufficiently to know that its solution is not without trouble, 
we have not and will not consider this exception. 

The investigation of the case results in  finding that the plaintiff is 
entitled to have counted for him the following votes that he was 
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not allowed to have by the finding and ruling of the Court, towit : (439) 
John Surat, Lawson Kindrick, Henderson Sanders, John Jame- 
son, James Crosby, Julius Crosby, Pinckney Crosby, R. C. Hoyle, W. P. 
Costner, R. C. Ledford, Caleb Ledford, David Pratt ,  Ed. Rankin, Reu- 
ben Posten, J. McRollins, John Porter, Batts McIntyre, William Mc- 
Laney, S. A. McLaney, W. A. Pryer, Sylvanus Gordon, Sam Towrey, 
George Otterson, John Chapion, S. R.  McMurray, E. L. Jenkins, Bish 
Hamrick, Daniel McSwain, Calhoun Russ, Ezzell Russ, George Price, 
Webb White, Floyd Havener, A. A. Hendrick, M. Q. Turner, and G. R, 
Smith. And the plaintiff is also entitled to five votes in S o .  6 Town- 
ship that he was not allowed by the judgment of the Court-making in  
all, forty-one. 

And we find that the (defendant is entitled to have counted for h i p  the 
following named voters that he was not allowed by the ruling and judg- 
ment of the Court, towit: John Posten, Will Posten, I?. P. Gold, Philip 
Martin, and Randall Roberts-making five in all. 

Thirty, the majority found for the defendant by the Court, deducted 
from forty-one, leaves eleven, and five which we find the defendant en- 
titled to, that he was not allowed by the judgment of the Court, deducted 
from eleven, leaves the plaintiff elected by six majority. 

The judgment of the Court, therefore, should have been that the plain- 
tiff Quinn was duly elected to the office of Clerk of the Superior Court 
for the county of Cleveland, and is entitled to the same and the fees and 
emoluments thereof from the first Monday in December, 1894, and for 
the next four years then next ensuing. There is error, and judopent 
will be rendered according to this opinion. 

Error. 
DEFENDANT'S APPEAL. 

FUROHES, J. The exceptions in  this appeal have been considered and 
passed upon i n  the plaintiff's appeal. But as some of defendant's excep- 
tians have been sustained he should recover his costs of this appeal. 

Cited: MciVeely v. Morganton, 125 N. C., 379; Thrash v. Cornrs., 
150 N. C., 694; Gibson v. Gornmrs., 163 N.  C., 512; Hi12 v. XXnner, 169 
N. C., 410; Bray v. Baxter, 171 N. C.,  9. 
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(440) 
H. A. SHUTH ET AL., EXECUTORS OF JOHN SHUTE, DECEASED, V. J. W. 

AUSTIN ET AL. 

Action b y  Executors to Have  The ir  Sale of Decedent's Land Confirmed 
-Purchase by Exec~to?:s-Plea&ng-~4ide~-Jurri~diction. 

1. While, in order to perfect a title, the Superior Court has jurisdiction, in a 
proper case, of an action to confirm a sale made without authority, such 
jurisdiction will not be exercised to perfect an illegal sale made by a 
party who has ample power to make a legal sale. 

2. Where executors, fully empowered by the will to make sales of lands for 
division of the proceedb among the devisees, sold to third persons, who 
purchased for the benefit of the executors, and then instituted an action 
in the Superior Court against the devisees to have such sales confirmed: 
Held, that the court will not entertain jurisdiction of such action. 

3. A purchase of testator's land by executors, a t  their own sal6, whether 
directly or indirectly, and however fair, is fraudulent in law. 

4. The doctrine of nider can only be invoked in aid of a defective statement 
of a good cause of action, but cannot be so used to aid the statement of a 
bad or defective cause of action. 

PETITION, by the executors of John Shute, deceased, against his de- 
visees, to have certain sales of Iand, made by them under power contained 
i n  the will, confirmed, commenced before the Clerk of the Superior Court 
of UKION, and heard on appeal before Norwood, J., a t  J anua ry  Term, 
1897, of said Superior Court. H i s  Honor gave judgment confirming the 
sales and defendants appealed. 

Messrs. Shepherd & Busbee fo r  plaintiffs. 
Messrs. Adams  & Jerome for defendants (appellants).  

(441) FURCETE~, J .  On 17 September, 1895, John  Shute died in Union 
County, leaving a last will and testament which was duly a d a t -  

ted to probate, and the plaintiffs, who were named as executors therein, 
qgalified and undertook the administration of the testator's estate and 
the execution of said will. The  will directed the sale of the testator's 
real estate, and a n  equal distribution of the proceeds arising therefrom 
among the defendants Mary A. Austin, Amanda Brewer, Florence Hous- 
ton, Ellie J. Wilson, Eva  B. Shute, and S. R. Shute. That  said executors 

. . ( the plaintiffs) were fully empowered and authorized by the will to sell 
and convey all of the testator's land;  and on 21  September, 1896, after 
due advertisement, they proceeded to sell the same, when S. J. Welsh bid 
off two of the tracts, W. S. Lee three of the tracts, and W. C. Heath two 
of the tracts so sold. 
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The plaintiffs then commenced this proceeding in  the Superior Court 
of Union County before the clerk, and in their complaint they allege the 
facts above stated, and also allege that the sale was fair and open, and 
that the land brought a fair  price, and that the purchasers were ready, 
able and willing to pay for the land upon the Court's confirming the 
sales, and they ask the Court to make an order confirming the same. 

The defendants answer and admit that the parties named as purchas- 
ers bid off the lands. But they allege that they bid them off for the 
plaintiffs, who are the real purchasers. And they admit that all said 
lands, except two tracts-"The Correll lot" and the "Rig Survey tract" 
brought a fair  price. 

But the defendants deny that the Court has any jurisdiction of the 
case; deny that the court-has any power to confirm a sale made under 
the power contained in  the will, and not made under order of Court; 
allege that plaintiffs have not stated a cause of action, and ask 
that said sale "be not confirmed, except as above admitted in  this (442) 
answer." It was not denied but what the lands were bid off for 
the plaintiffs, as alleged in defendants' answer. And plaintiffs' counsel 
contended that this statement in  defendants' answer, by way of aider., 
constituted a cause of action, and constituted what would have been a 
bill in equity under the old practice to confirm a sale of land already 
made. And i t  is true that this jurisdiction was exercised in  courts of 
equity under the old practice, and we have no doubt would be exercised 
now in the Superior Courts in  proper cases. But this jurisdiction ob- 
tains for the purpose of perfecting the title where the sale has been 
made without authority to do so. But it is never exercised to perfect an 
illegal sale, made by a party who has ample authority to nlake a legal 
sale. 

I t  is too clear to argue that this complaint, unaided, states no cause of 
action, And if we could consider i t  aided by the answer, such aider dis- 
closes a legal fraud which would prevent the Court from granting the 
prayer of the complaint. The purchase of land by an executor, directly 
or indirectly, at his own sale, is fraudulent, and such sales will be set 
aside, whether the property has brought a fair price or not and without 
any allegation of actual fraud, unless it has been ratified by the parties 
interested in the lands. Highsmith 9. WI'~iteliurst, ante, 123. Whether 
there has been a ratification of any of these sales or not, is not before us 
for determination. But we notice that several of the defendants are 
femes covert. 

The doctrine of aider can only be invoked in aid of a defective state- 
ment of a good cause of action; but cannot be so used to aid the state- 
ment of a bad or defective cause of action. Johnson ?;. Finch, 93 N .  C., 
205. This is a defective cause of action and cannot be aided by the 
answer. 
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(443) There was considerable discussion before us as to whether the 
Superior Court could treat this proceeding as a bill in equity, 

having been commenced before the Clerk as a special proceeding. But 
we do not feel called upon to discuss this question, as no cause of action 
is stated, whether it be considered in the Superior Court or not. 

Reversed. 

CHARLES H E I S E R  v. G. A. ME:ARS & SOR'S. 

Action for Damages for Breach of Contract-Executory Contract to 
Manufacture and Deliver Goods-Counter~nan&ing Order-Rescission 
of Contract. 

1, -4 contract for specific articles to be thereafter manufactured and delivered 
is executory, and no title to the articles passes until finished and delivered, 
and the buyer has no title to or interest in the material used. 

2. Where the buyer countermands his order for goods to be manufactured for 
him under an executory contract, before the goods are finished, it is 
notice to the other party that he elects to rescind his contract and submit 
to the legal measure of damages resulting from the breach. 

3. Where an esecutory contract for the manufacture of goods is rescinded by 
the buyer before the work is finished, the measure of damages is the 
difference between the contract price and the market value of the goods 
at  the time of the breach. 

ACTION, tried at April Special Term, 1896, of BUNCOMBE, before 
Hoke, J., and a jury. The plaintiff sued for. $347.50, the contract price 
of a lot of shoes, manufac~ured for defendants, under their order, which 
they countermanded before the work was finished. Notwithstanding the 
rescission plaintiff finished and shipped the goods to defendants. The 

jury found the issues in  favor of the plaintiff, but, under the 
(444) charge of his Honor that the measure of damages was the differ- 

ence between the contract price and the market value of the shoes 
a t  the time they were to have been delivered, assessed plaintiff's damages 
a t  only $86.75, and plaintiff appealed, assigning as error the said instruc- 
tion as to damages and the failure of his Honor to give certain other 
instructions prayed for. 

Messrs. T.  H. Cobb and C. A. Webb for plaintiff (appellant). 
Messrs. Moore & Moore for defendants. 

FAIRCLOTH, C. J. The defendants, retail merchants in Asheville, N. C., 
on 21 May, 1894, contracted with the plaintiff, a wholesale manufac- 
turer, of Baltimore, Md., for a lot of shoes to be soon thereafter manu- 
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factured and delivered. On 26 May, 1894, the plaintiff received written 
notice from the defendants not to make the shoes, and that the dcfcnd- 
ants could not take them. At that time the plaintiff "had cut the leather 
for the uppers preparatory to making the shoes and partly fitted them to 
the lasts." The plaintiff refused to accept the countermand, finished the 
shoes and tendered them to the defendants, who refused to receive and 
pay for them. The plaintiff now sucs for the entire contract price. His  
Honor charged the jury that the measure of the plaintiff's damages was 
the difference between the contract price and the market value of the 
goods a t  the time they were to be delivered. Plaintiff appealed. 

I n  a contract for the sale of specific articles, then in existence and 
ready for delivery, and the purchaser refuses compliance, the seller has 
thrce remedies a t  his option : 

1. To treat the property as his own and sue for damages. 
2. As the property of the buyer and sue for the price. 
3. As the property of the buyer, and to rescll it for him and 

sue for the difference between thc contract price and that ob- (445) 
tained on resale. 

A contract for specific articles to be thereafter manufactured and de- 
livered is exeeutory, and no title to the article passes until finished and 
delivered, and the buyer has no title to, or interest in, the material used. 

The option, in  the instance first above stated, is allowed the vendor, 
because he is ready to comply and the vendee is  guilty of a breach of 
promise. 

When the contract is cxccutory and the buyer countermands his order, 
this is notice to the other party that he elects to rescind his contract and 
submit to the legal measure of damages, which must result from every 
breach of contract. 

We think his Honor gave the jury proper instruction, except that he 
should have said, "at the time of the breach," instead of ('at the time the 
goods were to be delivcred." That error does not hurt the defendant, as 
he does not appeal. E i s  donor  properly refused the plaintiff's prayer 
for special instructions. When the plaintiff was notified of the defend- 
ants' rescission of the agreement, i t  seems unreasonable that the plaintiff 
should continue to manufacture and thus continue to increasc his dam- 
ages. This conclusion assumes that the title to the shoes nevcr passed, 
as  i t  could not possibly do, before they were finished and put in  the con- 
dition contemplated by the contractors. Benjamin on Sales, secs. 1117, . 
1121, 860n (9)  ; Ilosmer v. Wilson, 7 Mich., 294, 303; Devane v. Fen- 
%ell, 24 N.  C., 36. This was the only in the case. 

Affirmed. 

Cited: Register Co. v. Hill, 136 N.  C., 275; Clothing Co. v. Stadiem, 
149 N. C., 8 ;  Flour Mills v. Distributing Co., 171 N. C., 417. 
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(446) 
STATE ON RELATION OI? SAMANTHA C. WILSON v. CLARA M. 

FEATHERSTONE ET a. 

Action 0% Administmtor's Bond-Right to Trial  by Jury ,  How Re- 
servectExcept ions  to Referee's Report. 

1. Every litigant has the constitutional right of trial by jury unless he volun- 
tarily waives it, and, in case of a compulsory reference made to facilitate 
the trial of a cause, he can renew his demand for a jury trial by excepting 
to the report of the referee and pointing out the findings so excepted to 
as a basis for issues. 

2. Exceptions to a referee's report made the basis of a demand for a triaI 
by jury should be explicit enough for the opposing party to see clearly 
what the issue will be, so as to prepare to meet it with his evidence. 

3. Where the gist of an action as to the ownership of moneys in the hands of 
R at  decedent's death, and, on a compulsory reference the referee found 
adversely to defendant, who had properly reserved his right to a trial by * jury at  every previous stage of the proceedings, an exception that the 
referee should have found that decedent merely deposited the money 
with R for safe keeping, as such deposits are made with a bank, and that 
R held the money as such depositary, suaciently showed what the issue 
for the jury would be, and entitled the defendant to a jury trial de- 
manded by him on such exception. 

ACTION, brought by the State, on relation of 8. C. Wilson, widow of 
John W. Wilson, on the administration bond of the defendant Clara M. 
Featherstone, heard on exceptions to the report of a referee a t  December 
Term, 1896, of BUNCOMBE. 

On the minute docket of the court, where the error of reference was 
entered, the following entry was made below the order: "The defendant 
objects and reserves his objection," and upon the hearing before the  
referee he made an  entry as follows: "Defendants here made objection 
again to the reference and do not waive a jury tr ial  of the issues in  the 
case." The defendants filed eight exceptions to the referee's report and 
demanded a jury trial on four of them. His  Honor ordered a trial by  

jury of the  issues raised by the pleadings and exceptions to the 
(447) referee's report, and plaintiff appealed. 

Messrs. Merrimon & Merrirnon for plaintiff (appellant). . Xessrs. Jones & Barnard and T.  H. Cobb for appellee. 

FAIRCLOTH, C. J. I n  all controversies respecting property the parties 
are entitled to a tr ial  by jury. Const., Art. I, see. 19. I n  all issues of 
fact joined in  any court the parties may waive a jury tr ial  and submit 
the findings of fact to the Judge. Const., Art. IT, see. 13. All such 
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issues may be referred for trial by consent of parties, The Code, secs. 420 
and 423, and the Court may order a compulsory reference on its own 
motion, sec. 421. 

I n  the case before us a compulsory reference was ordered, and on the 
trial before the referee the defendants repeated their demand for a jury 
trial. The referee tried the case and reported his findings of fact and 
law, and the defendants excepted to the findings of fact, and renewed 
their exception to the reference and demanded a jury trial. At the con- 
clusion of each exception to certain findings of fact the defendants re- 
iterated their demand for a jury trial upon that exception. At the hear- 
ing his Honor ordered a trial by jury and continued the case for that 
purpose. The plaintiff excepted and appealed. 

Every litigant has this constitutional right of trial by jury, unless 
he voluntarily waives the privilege. Green v. Castlebury, 70 N.  C., 20; 
Bernheim v. Waring, 79 9. C., 56. The object of a reference is to facil- 
itate the trial, and the purpose of the exceptions is to point out the terms 
of the inquiry as a basis for an issue to be submitted to the Court or the 
jury, as the case may be. The usual pleadings set forth the facts accord- 
ing to the contention of the several parties, out of which the issues 
arise. These issues shall be made up by the attorneys or the (448) 
Judge presiding. The Code, sec. 395. And so the facts, pointed 
to i n  the exception, serve as a basis for an issue, to be put i n  legal lan- 
guage by the attorneys or the Judge, for the better comprehension of the 
jury. The facts stated in  the exception should be explicit enough for the 
opposing party to see dearly what the issue will be, in  order that he may 
be prepared to meet i t  with his evidence. 

I n  Driller Co. v. Worth, 118 N. C., 746 (also 117 N. C., 515), "the de- 
mand, made at  the end of the exceptions filed, was a general one for a 
trial upon each and every issue raised, not by the pleadings, but by the 
exceptions to the report, however immaterial." Such notice did not 
enable the plaintiff to prepare his case for trial, and the Court held that 
his exception was too indefinite and did not entitle him to a jury trial. 
I n  the same case, in  118 N. C., 748, the Court said: "The exception 
ought either to embody a formal issue arising out of the pleadings and 
covered by the adverse finding, or i t  ought plainly and unmistakably to 
point out the terms of the inquiry that i t  is proposed to submit to the 
jury." This would seem to be the utmost extent to which this Court 
can go on this question. 

The contention between the parties was to the ownership of certain 
moneys in  the hands of one Rankin at  the death of J. W. Wilson. The 
referee found adversely to the defendant's contention. The exception 
was that the finding was erroneous upon the evidence, and that he 
should have found "that the said Wilson simply deposited the said money 
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and the said bonds with the said Rankin for safe keeping, as such de- 
posits are made in a bank, and the said Rankin so held the said money 
and bonds at  the time of said Wilson's death, as such depositary, and 
i n  the samc manner as a bank would hold such deposits." 

There were eight findings of fact, but a jury trial was de- 
(449) manded by the exceptions in  only four. The plaintiff could not 

fail to see from said exceptions, in  connection with the pleadings, 
what the issue for the jury would be, and she was, therefore, in  a con- 
dition to prepare for the contest. 

The defendants certainly intended at every step to save their right of 
jury trial, and i t  appears to this Court that they did so. 

Affirmed. 

Cited: Peatherstone v. Wilson, 123 N. C., 625; Porter v. Armstrong, 
132 N.  C., 67; Ogden v. Land Co., 146 N.  C., 446; Mirror G'o. v. Casualty 
Go., 153 N.  C., 374; Keerl v. Hayes, 166 N.  C., 555: 

SAMANTHA C. WILSON v. CLARA M. FEATHERSTONE ET AL. 

Practice-Imj~cncliovIJond-Solvency of Defendants-,4dequate 
Legal Bemedy. 

1. I t  is improper to grant an injunction where the written undertaking 
required by Section 341 of The Code is not filed or tendered. 

2. Where there was no allegation of insolvency of the defendants, but on the 
contrary, there was an admission in plaintiff's afidavit that the defend- 
ants were amply able to respond in damages for any wrong done to 
plaintiff, it was impropcr to grant an injunction against defendants who 
cut off the water supply from premises allotted to the plaintiff as dower, 
and built a high fence around the same so as to close up her windows. 

MOTION for an injunction, heard before Bryan,  J., at December Term, 
1896, of BUNCOMBE. 

John Wilson died in August, 1893, leaving certain property, which 
descended to his only child, Clara Featherstone, and out of said property 
his widow (the plaintiff) was allotted her dower, the same consisting of 
certain lands, "together with the improvements thereon." After the allot- 
ment of dower, defendants built a high fence on three sides of the prop- 

erty so allotted, completely closing up every window on three 
(450) sides of the house, and also an  alleyway which afforded a rear 

entrance to the property. Thcy also cut off the water supply 
which was in  the premises at  the death of Wilson. The defendants al- 
leged, as a reason for their action, that the plaintiff had rented the house 
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so allotted to her to disreputable women and the fence was necessary as a 
protection to their own property from the nuisance adjoining. 

His Honor granted the injunction and defendants appealed. 

Messrs. Merrimope & Merrimon for plaintiff. 
Messrs. Jones & Barnard and T.  H.  Cobb for defendants (appellants). 

FAIRCLOTH, C. J. There are two reasons why an injunction should 
not have been granted in  this case : 

1. No written undertaking was written or tendered as required. The 
Code, sec. 341; Miller v. Parkey, 73 N.  C., 58; James v. Withers, 114 
N.  C., 474. 

2. There is no allegation of defendants' insolvency; on the contrary, 
the plaintiff's affidavit admits that the defendants "are wealthy and 
amply able to respond in damages for any wrong done this affiant." 
Hettrick v. Page, 82 N.  C., 65; McXamee v. Alexander, 109 N.  C., 242; 
Land Co. v. Webb, 117 N. C., 478. 

Reversed. 

Cited: Rope Co. v. Aluminum Co., 165 N. C., 576. 

(451) 
WILLIAM WIIiEL v. THE BOARD OF COMMISSIONERS OF 

JACKSON COUNTY. 

Action for Mandamus-Repeal of Statute Pending Appeal-Abatement 
-Right to Costs-Practice-Jzldicial Notice of Statute. 

1. Where, pending an appeal from a judgment for plaintiff in an actipn for 
martdamus to compel the defendants, board of county commissioners, to 
build a bridge, the statute requiring the bridge to be built was repealed: 
Held, that such repeal abated the action. 

2. Where, pending an appeal, the subject matter of the action is destroyed or 
a statute giving the cause of action is repealed, this Court will not go 
into consideration of the abstract question as to which party ought to have 
prevailed, in order to adjudicate the costs, but the judgment below as to 
costs will be allowed to-stand. 

3. The courts will take judicial notice of a public statute. 

MANDAMUS to compel the defendants, the Board of Commissioners of 
J a c ~ s o ~ ,  to build a bridge, heard before Timberlake, J., at Spring Term, 
1896, of JACKSON Superior Court. A peremptory mandamus was 
granted and defendants appealed. 

Messrs. Moore & Moore for defendants (appellants). 
No coumel contra. 
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CLARK, J. This was an application for a mandamus against the 
County Commissioners of Jackson County to compel them to build a 
certain bridge over the Tuckaseegee river and to levy a tax for that pur- 
pose, as required by chap. 12, Laws 1895. The defendants filed a demur- 
rer denying the power of the Legislature to enact such statute. The 
demurrer was overruled, and the defendants, not availing themselves of 
the leave granted them to answer over, judgment for a peremptory 

mandamus and for costs was given against them, from which they 
(452) appealed. Pending the appeal to this court, the Legislature, by 

an act ratified 6 March, 1897, repealed the aforesaid chap. 12, 
Laws 1895. This destroyed the cause of action and there only remains 
the judgment against the defendant for costs. 

I t  has been repeatedly held that where, pending an appeal, the sub- 
ject-matter of an action, or the cause of action, is destroyed, in  any man- 
ner whatever, this Court will not go into a consideration of the abstract 
question which party should rightly have won, merely in  order to ad- 
judicate the costs, but the judgment below as to the costs will stand. 
X. v. Horne. 119 N. C.. 853: Blount v. Simmons. 119 N. C.. 50. Here 
the demurrer raises grave questions of constitutional law, and the court - 
will not consider and determine them after the cause of action has been 
destroyed. The court takes judicial notice without formal supplemental 
plea, of the repealing statute, which is a public act. By  the judgment 
below, the plaintiff, who sued as a taxpayer, acquired no personal rights 
except as to the judgment for costs, and of that he could not be deprived 
by the repealing statute. The Code, sec. 3764. The judgment for costs 
below is affirmed, and each party will pay his own costs in  this court, 
as the repealing statute w& enacted before judgment here. Action 
abates. 

Cited: 1'Vilmington v. Cronly, 122 N. C., 391; Herring v. Pugh, 125 
N. C., 438; Reid v. R. R., 162 N. C., 359. 

I<. F. ALEXANDER V. H. S. HARKINS ET AL., ADMINISTRATORS OF 
J. L. MURRAY ET AL. 

Partnershi~Dissol~~tio12cNotice-Liability of Retiring Partner for 
Subsequent Debts. 

I .  In 'order to relieve a retiring partner from liability for subsequent trans- 
actions by the continuing member, it is necessary to give public notice of 
the dissolution. 
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2. Where no public notice of the dissolution of a firm was given, and shortly 
aftcr the dissolution the continuing member had a transaction with a 
person who knew the parties had been partners and, believing they were 
still such, extended credit to what she thought was a partnership: Held ,  
that the retiring partner was liable for the debt. 

I ACTION, begun before a Justice of the Peace, against J. L. (453) 

I Murray and P. L. Lance, and carried by appeal to the Superior 

1 Court of BUNCOMBE County. Pending the action J. J,. Murray died 
and the defendants Harkins and Rankin, his executors, were made par- 

, ties. The matters involved were-referred and the case was heard, on 
exceptions to the report of the referee, before Bryan, J., at December 
Term, 1896. Judgment was rendered for the plaintiff and defendants 
appealed. 

Mr. T.  H.  Cobb for plaintiff. 
Messrs. Moore & Moore for defendants (appellants). 

FURCHES, J. The defendant Lance and J. L. Murray, the intestate 
of the defendants Harkins and Rankin, were partners, doing a mer- 
cantile business in the city of Asheville. I n  March, 1888, this partner- 
ship was dissolved and the defendant Lance purchased the stock of 
goods and the unexpired term of Keller in  the store house and premises 
of the plaintiff, and on 1 April, 1888, moved into that house and con- 
tinued the business of merchant. 

Soon after the first of April the goods that had belonged to the firm 
of Lance & Murray were also nioved into the store house of plaintiff, 
and both Lance and Murray occupied it. 

What rents were paid to plaintiff seem to have been paid by Lance; 
but the plaintiff testified that she was told and believed that Murray 
was a member of the firm; that shc knew that Lance &. Murray 
had been doing business together as partners, and that she be- (454) 
lieved they were still partners till after the rent sued for was due. 

The referee also finds that there was no public notice given of the 
dissolution of the firm of Lance & Murray, and there is still due the 
plaintiff $101.50 as a balai~ce of rent. We are of the opinion that there 
was evidence justifying the referee in  his finding of these facts; and this 
being so, his findings are conclusive and cannot be reviewed by us. 
Foushee v. Beckwith, 119 N.  C., 178. 

I t  was contended by the plaintiff that the whole term of Keller, in 
the lease, was purchased, and that this made the purchaser or purchasers 
tenaits of the plaintiff, and for this ~os i t ion  cite Krider v. Rarnsay, 79 
N. C., 354. While this contention is correct as a proposition of law, 
i t  does not seem to us to be material to the plaintiff in  this case. For  
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while it constituted the purchasers tenants, with the rights of the origi- 
nal lessees, as to the terms of the lease and estate granted, it did not 
release the original lessee from the obligation of his contract to pay the 
rent. Nor did i t  have the effect to make the sub-lessee the plaintiff's 
debtor for the rent, until the plaintiff elected to make him so. This 
she did, and the greater part of the rent for the unexpired term has been 
paid to her as above stated. 

The defendants, in their argument and in their printed brief, treat 
this case as being one of estoppel, and contend that the plaintiff has 
shown no fact that estops Murray from showing the truth of the mat- 
ter;  that he was not, in fact, a partner of Lance at  any time after the 
purchase of the unexpired lease from Keller. But in this the defendants 
are in error. I t  was shown-indeed, admitted by Murray-that he was 
a partner of Lance before and until some time in March, 1888. This 

being so, the plaintiff was authorized to act upon the presump- 
(456) tion that the partnership still existed (as she swears she did) 

until she ha'd notice of its dissolution. As she had not dealt with 
the firm before its dissolution, she was not entitled to direct personal 
notice. But i t  was necessary that there should have been such public 
notice given of the dissolution as would have amounted to constructive 
notice. Ellisofi v. Xexton, 105 N.  C., 356; Bates on Partnership, see. 
606. 

This notice is usually given through the public press, and if given 
for a sufficient length of time and in a sufficiently public manner, will 
be sufficient to protect the retiring partner from after-made liabilities. 
Ellison v. Sexton, supra; Bates, supra. 

I n  this case i t  is not claimed that there was any kind of notice given 
to the public of this dissolution. But the evidence is that Murray had 
goods in this house, which. he and Lance were engaged in  selling at 
auction and otherwise. This was well calculated to induce the plaintiff 
to believe that they were stil1,partners. 

But the judgment of the court is not put on the ground that i t  is 
found and admitted that Murray had, just before, been a partner of 
Lance, and there had been no notice given of the dissolution. The judg- 
ment below must be 

Affirmed. 

Cited: Bynum, v. Clark, 125 N.  C.,  353. 
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RICHARD LEDBETTER ET AL. v. J. H. PINNER AND WIFE. 

Bpecial Proceedings-Partition of Land-Appeal From Clerk, Where 
HearcLATotice of Hearifig-Jury Trial-Waiver. 

1. Appeals from the Clerk of the Superior Court and special proceedings to 
the judge residing or presiding in the district may be heard and judg- 
ment rendered outside of the county where the proceeding is pending, and 
within the district, being governed by sections 254 and 258 of The Code, 
which provide that the clerk shall send a statement of the case by "mail 
or otherwise" to the judge, who shall fix a time "and place" for hearing. 

2. Where nothing in the record indicates that a judge, who rendered a judg- 
ment on an appeal from the Clerk of the Superior Court, was requested 
in writing to fix a time for the hearing and to give the parties notice, as 
required by section 255 of The Code, it will be presumed that the pro- 
ceeding was rightly and regularly conducted. 

3. On an appeal to the judge from a judgment of the Clerk of the Superior 
Court in a special proceeding for the partition of land the judge may 
(since the enactment of chapter 276, Acts of 1887) either render judgment 
himself or remand the proceedings to the clerk with direction to enter the 
proper order for the sale. 

4. The controversy involved in a special proceeding for the partition of land, 
as to whether there shall be an actual partition or a sale for the purpose, 
is not an issue of fact which should be sent to a jury, but a question of 
fact to be decided by the clerk, or by the judge on appeal. 

5. The right to a jury trial on questions of fact involved in a special proceed- 
ing for the sale of land is waived by the failure of a party to demand a 
jury before the clerk makes his decision. 

APPEAL from Bryan, J., a t  chambers, for  refusal to set aside (456) 
a judgment i n  a special proceeding. The plaintiffs filed their 
petition for  partition before the Clerk of BUNCOMBE Superior Court, 
making the other tenants i n  common defendants, averring tha t  an actual 
partition would be injurious for reasons set out and praying a sale for 
partition. The defendants answering admit all the allegations of the 
complaint except on this point, and aver that  actual partition is de- 
sirable, and that  a sale a t  the present depressed state of prices would be 
injurious. The  Clerk decreed actual partition by metes and bounds and 
appointed commissioners. From this judgment the plaintiffs appealed, 
the papers being sent to the Judge a t  Webster, i n  Jackson County, i n  the 
same district, who reversed the Clerk and directed tha t  the property be 
sold fo r  partition. T h e  defendants moved subsequently to set aside the 
order as irregular, and on the refusal to vacate, appealed to this court. 

Messrs. Moore & Moore for plainti#s. 
Mr. T .  IT. Cobb for defendants (appellants). 
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(457) CLARK, J. (after stating the facts) : The defendants insist that 
the judgment was irregular and should have been set aside on 

four grounds : 
1. Hwxuse i t  was entered outside of the county. I t  has becn held 

that, as a rule, motions in causes pending in  the Superior Court cannot 
be heard outside of the county except by consent. McNeiU u. Hoclgrs, 
99 N.  C., 248; Godwin v. Month, 101 W. C., 354; S k i n n e ~  v. Terry,  107 
N.  C., 103. This restriction does not apply to all orders in such cases, 
applications for restraining orders, inj~xnctions and receivers being 
cxpressly excepted by statute, The Code, secs. 334-337 and 379, Mrhreill 
v .  Hodgrs, supra; nor to orders in  proceedings for examination of a 
party to the action under The Code, secs. 580, 581; Prrtilizer Co. v. 
Taylor, 113 N. C., 141. Indeed, the restriction was fully considered and 
held, i n  Padrer 11. McPhail, 112 N. C., 502, to apply only to judgments 
on the merits or motions in  the cause, strictly speaking, and to be not 
applicable to orders in arrest and bail, nor, indeed, to any other ancillary 
remedy. Appeals from thc Clerk and special proceedings have never 
been subject to the restriction and are governcd by Thc Code, secs. 254, 
255, which provide that the Clerk shall send the statement of the case 
by mail or otherwise to the Judge, which contemplates that he need 
not be at the county seat, and that the Judge, if partics desire to be 
heard, shall "fix a time and place for the hearing," which would be a 
contradiction if the Judge were requircd to be at  a time aud place al- 
ready fixed by statute, towit, at  the courthouse of the county of the 
Clerk from whom the appeal came. From the very nature of the pro- 

ceedings on appeal from the Clcrk to the Judge, i t  is clear that 
(458) such appeals can be heard at  chambers and anywhere in the 

district. 
2. The second ground is that the Judge gave the appellant's counsel no 

notice. The Code, see. 255, provides that if the Judge "shall have been 
informed in writing by the attorney of either party that he desires to 
be heard on the questions, the Judge shall fix a time and place for such 
hearing and give the attorneys of both parties reasonable notice 
thereof." Nothing in  the record indicates that such written request was 
rnade by counsel, and in  its absence the presumption is in  favor of thr  
regularity of the proceedings. 

3. The third ground alleged is that the Judge, on reversing the Clerk's 
order, should have simply remanded the proceedings to the Clerk to enter 
the proper order i n  conformity with the opinion of the Judge, and not 
have made the order directing the sale himself. This was formerly so: 
Till& v. Aydlett,  93 N. C., 15; but now chap. 276, Acts 1887, vests the 
Judge with discretion to pursue either course. Clark's Code, 2 Ed., p. 
198; Lictie v. Chappcll, 111 N. C., 347. 
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4. That the pleadings raised an issue of fact and the cause should have 
been transferred to the docket of the Superior Court for trial at  term. 
The only controverted fact arising on the pleadings was as to the ad- 
visability of a sale for partition or an actual division. This was not 
an issue of fact, but a question of fact for the decision of the Clerk in 
the first instance, subject to review by the Judge on appeal, whose con- 
clusion is binding upon us. I f  there had been an issue of fact raised as 
to title, or sole seisin, this would have been for the jury at  term. 

Besides, if there had been an issue of fact raised, the defendant waived 
his right to a jury trial by not insisting upon i t  before the Clerk 
made his order. R. R. v. Parlcer, 105 N.  C., 246, and cases there (469) 
cited. 

I n  refusing to set aside the jud,pent there was 
No error. 

Cited:  Faison v. Will iams,  121 N.  C., 153 ; &IcCaskill v. McKinr~on ,  
ib., 1-95; Beckwith ex  parte, 124 N.  C., 315; Herring v. Pugh,  126 N.  
C., 860; Roseman v. Roseman, 127 N.  C., 497; Moore v. Moore, 130 
N. C., 334; Anderson, I n  re, 132 N. C., 247; Navigation v. Worrell,  138 
N. C., 94; Durham v. Rigsbee, 141 N. C., 130; Oldham v. Rieger, 145 
N. C., 257; Batfs v. Psidgen, 147 N. C., 135 ;  Tayloe 71. Carrow, 156 
N. C., 8 ;  Vanderbilt  o. Roberts, 162 N. C., 274. 

HOMER W. NASI-I V. C. H. SOUTHWICK AND L. I?. McLou~, ASSIGNEE OB 
C. H. SOUTHWICK. 

Mechanic's and Laborer's Lien-Booklcecper-Scope of Employment .  

1. Where plaintiff was employed as a bookkeeper and "to make himself gen- 
erally useful," during reconstruction of a hotel building, the fact that he * 
occasionally did manual labor during the remodeling does not entitle him 
to a mechanic's lien, such manual work not being within the scope of his 
employment. 

2. One acting as a bookkeeper for the reconstruction of a building is not 
entitled to a laborer's lien. 

ACTION, tried before Bryan,  J., and a jury, a t  August, 1896, Term of 
BUNCOMBE. The facts are stated in the opinion of the court. There 
was a verdict for $267.96 in favor of the plaintiff', and from the judg- 
ment thereon defendants appealed. 

Messrs. Moore & Moore for plaintiff. 
Mr .  F. A. Sondley for defpndants (appellants).  
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MONTGOMEXY, J. Southwick, the lessee of the property known as 
Hotel Berkley, in  the City of Asheville, was, i n  the fall of 1593, en- 
gaged in  having the property repaired and remodeled, and employed the 
plaintiff, according to his testimony, as his general clerk and bookkeeper, 
and further, i n  witness's own language, the plaintiff was "to make himself 
generally useful during such reconstruction of the Hotel Berkley" at  

the fixed salary of $80 per month. The plaintiff was, by the 
(460) contract, to be at  the hotel all the time. I t  was agreed between 

Southwick and the plaintiff that, when the repairs on the hotel 
should be completed the latter was to be the clerk and steward at  the 
hotel. 

The witness, Southwick, also stated "that the plaintiff was engaged as 
a laborer in  the actual work of repairing and reconstructing the hotel 
about one-half of the time during which he was employed by the witness, 
but he was not employed to do work of that kind." The deposition of 
the defendant was read in evidence, and i t  contained nothing contradic- 
tory of, or inconsistent with, the matters testified to by Southwick. 

His Honor instructed the jury "that, if from all the evidence in the 
case, they were satisfied that the plaintiff was employed to aid in the 
actual work of reconstructing the hotel, and that he, in  pursuance of the 
contract of employment entered into between him and the defendant, 
Southwick, did actually aid in the work of constructing tBe hotel, they 
should answer the first issue-'Is the plaintiff entitled to a lien upon 
the leaselrold property in the Hotel Berkley described in  the complaint?' 
-(Yes.' " There was error, for  the reason that there was no evidence 
tending to show such work by contract between him and the defendant, 
Southwick. I n  fact, the evidence was that he was not employed to do 
such work. Wherc there is no evidence the court should not leave the 
issue to be passed upon by the jury. Cozrington v. NezuFe~ycr, 99 N. C., 
523; State v. Pourell, 94 N. C., 965. The plaintiff was not entitled to 
a lien on the property for his services as bookkeeper. Wkitaker 11. Smith, 
81 N. ,C., 340; Cook. I ) .  Ross, 117 N. C., 193. The judgment, in so far  , 

as i t  declares that the plaintiff is entitled to a laborer's lien upon the 
lease of the defendant, Southwick, in the hotel property to the amount 

of $267.96, wikh interest thereon, is erroneous, and is revcrsed, as 
(461) is also that part of the judgment ordering a sale of the property 

for the purpose of having the lien satisfied. The balance of the 
judgment is 

Affirmed. 

Cited: Moore TI. Jndus tkd  Co., 138 N. C., 307; Bruce v.  Mining Co., 
147 N. C., 644; Alexander v. Fawow, 151 N. C., 323; Stephens v. Hicks, 
156 N. C., 241. 
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G. B. CARDON V. W. R. McCONNELL. 

Action for Damages-Slander of Title-Malice. 

An action-for damages for slander of title cannot be. maintained unless the 
plaintiff shows the falsity of the words published or spoken, the malicious 
intent with which they were uttered and a pecuniary loss or injury to 
himself. 

ACTION, for damages for slander of plaintiff's title; whereby he lost 
an opportunity to make an advantageous sale of land, tried before Bryan, 
J., and a jury, at  Fall Term, 1896, of CLAY. On the trial, and after 
the plaintiff's evidence was closed, ,his Honor intimated that plaintiff 
could not recover and plaintiff took a nonsuit and appealed. 

Mr. J .  W.  Cooper for plaintiff (appellant). 
Messrs. MacRae & Day for defendant. 

FAIRCLOTH, C. J. This action is for slandering title to real property. 
The plaintiff alleges that he had title and had negotiated a good sale 
when the defendant interfered and falsely and maliciously misrepre- 
sented the plaintiff's title, and on that account the plaintiff's sale failed 
and he was 'damaged. The defendant averred that he had an interest 
in the land; that he, in  good faith, asserted his claim and sold his in- 
terest to another party. The deed, relied upon as divesting the 
deferidant's interest i n  the land, contains these words in the (462) 
habendum clause: "To have and to hold to the said Ledford, his 
heirs and assigns forever, together with all the woods, waters and one- 
half of the minerals," etc. 

At  the close of the plaintiff's evidence the court held that he could 
not recover, among other reasons, because there was not sufficient evi- 
dence to sustain the second issue, which was in these words: '(Did the 
defendant falsely and maliciously interfere with the plaintiff's sale to 
A. H. Isbell or his assigns and falsely and maliciously slander the plain- 
tiff's title as alleged?" We express no opinion on the title, as the case 
turns upon the sufficiency of the evidence in support of the second issue. 

Slander of title of property may be committed and published orally 
or by writing, printing or otherwise, and the gist of the action is the 
special damage sustained, and unless the plaintiff shows the falsity of 
the words published, the malicious intent with which they were uttered, 
and a pecuniary loss or injury to himself, he cannot maintain the action. 
I f  the alleged infirmity of the title exists, the action will not lie, how- 
ever malicious the intent to injure may have been, because no one can 
be punished in damages for speaking the truth. I t  is essential to the 
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. action thlat the words be maliciously uttered and with intent to injure, 
and the burden of proving such malice, express or implied, rests upon 
the plaintiff. I f  he can show that the utterances were not made in  good 
faith to assert a real claim of title, or facts and circumstances that war- 
rant such an inference, then malice may be fairly implied. 

If the defendant should assert title to the property in  question or to 
some interest therein, which turned out to be unfounded, malice will not 
be presumed from such a fact, because malice must be shown as a sub- 
stantive fact. 1 t . h  the duty of one, believing that he has such a claim 

or interest, to proclaim and assert it when a sale is in  contempla- 
(463) tion by another, in  order that innocent persons may not be de- 

ceived or misled to their injury. I f  one be inquired of, he must 
speak the truth as he understands i t  and believes i t  to be. I f  he is 
present at  a public sale of property claimed by himself, he must speak 
for the protection of purchasers or he will be forever estopped. I f ,  a t  
last, upon investigation, the defendant fiails to show any title or interest 
in  possession or in remainder, still, if his acts were done in  good faith 
at  the time he spoke, no action will lie. The plaintiff, claiming damages, 
must show malice-that there was no probable cause for the defendant's 
belief-that he could not honestly have entertained such belief. The pre- 
vention of a sale by the assertion of a claim by A, although unfounded, 
is not actionable unless i t  be knowingly bottomed on fraud. 4 Rep., 
18 ; 4 Burr, 2422. On this subject generally see Townsend on Slander 
and Libel. Isbell, who contracted with the plaintiff, refused to com- 
plete his contract because his principal doubted the title and was so 
advised by counsel. 

Looking carefully at  the evidence, we agree with his Honor that there 
was not evidence of falsehood and malice sufficient to be submitted to 
the jury. 

Affirmed. 

Cited: Davis v. Xee,n, 142 N.  C., 502. 

N. B. GRAHAM v. J. J. O'BRYAN ET AL. 

Practice-Special Appearance-Defective Service by Publication- 
Attachment-Statute of Limitatiow-Burden of Proof. 

1. Where the motion of defendants who entered a special appearance for the 
purpose of having the aetion dismissed for want of legal service of sum- 
mons, and for want of jurisdiction, was overruled, their subsequent 
appearance did not bring them into court. 
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2. A service by publication on a non-resident in an action affecting property is 
invalid without attachment. 

3. Where the plea of the statute of limitations is pleaded, the burden of proof 
is upon the opposite party to show that the cause of action accrued within 
the 8tatutory time. 

ACTION, tried before Timberlake, J., and a jury, at Spring 
Term, 1896, of CHEROKEE. On the trial, after the plaintiff had (464) 
rested his case, his Honor held that plaintiff could not recover 
and entered judgment for defendants, from which plaintiff appealed. 

Mr. F. P. Adey for plaintif (appellant). 
Mr. J .  W .  Cooper for defendant. 

CLARE, J. The Judge held that the plaintiff could not recover, and 
rendered judgment in favor of the defendants for costs. The judgment 
must be affirmed for several reasons. The defendants, entering a special 
appearance, moved to dismiss for want of legal service of summons and 
for want of jurisdiction. The plea was overruled. The defendants, hav- 
ing excepted, their subsequent appearance did not bring them into court 
as a general appearance otherwise would have done. Farvis v. R. R., 
115 N. C., 600. The record shows only a summons and a return that 
the defendants "could not be found in  the county." The appellee's 
counsel, however, admits that the record is defective, and that, in fact, 
the defendants were served by publication, but contends that being non- 
residents and no attachment having been served, the service was not a 
legal service. Upon that state of facts, the proposition of law is cor- 
rect. Bernhardt v. Brown, 118 N. C., 700; Lony v. Ins. Co., 114 N. C., 
465. ~ ; t  nothing in the record shows either that the defendants were 
nonresidents or any publication made or any attachment. I n  
this confused state of the record we find, however, that the Sta- (468) 
tute of Limitations was pleaded. This devolved the burden upon 
the plaintiff of showing that the cause of action accrued within the 
statutory time. Hussey v. Kirlcrrmn, 95 N.  C., 63; Mooye v.  Garner, 101 
N. C., 374; Hobbs v. Barefoot, 104 N. C., 224. Upon the face of the 
complaint the plaintiff's claim was barred, and his evidence did not show 
anything to place his claim within date. There are other defects barring 
the plaintiff's right to recover, but we need not go further. 

Affirmed. 

Cited: Parker v. Harden, 121 N.  C., 59; House v. Arnold, 122 N.  
C., 221; Vick v. Flurnoy, 147 N.  C., 213. 
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G .  M. ROBERTS v. W. J. COGKB, ADMINI~TRATOR OF W. M. COCKE, JR., 
I)ECEASED. 

Action on Note-Payment-Evidence. 

In the trial of an action on a note given by C, defendant's intestate, to M, 
endorsed by M to plaintiff, which purported on its face to be for the 
balance due plaintiff for land, i t  appeared that plaintiff contracted to sell 
the land to D, and took notes for the purchase money, retaining title, and 
that D contracted to sell the land to C, who agreed to pay to plaintiff the 
balance due him; and that plaintiff had agreed with D to make convey- 
ance to whomsoever he might direct, and subsequently conreyed to C's 
wife by a deed in which D and wife joined, and which recited that the 
seyeral contracts had been complied with. On a former trial of the 
action C had testified that the note sued on was given in payment of the 
balance due to plaintiff for the land and settled the matter with him. 
Evidence was also admitted that a mortgage, which was on the land a t  
the time of the various contracts concerning the land, had been marked 
satisfied on the records. Held, that neither the deed so executed by plain- 
tiff and D to C, nor the cancellation of the mortgage, nor the said several 
contracts between the parties should have been received as evidence of 
payment of the note sued on, although the latter were relevant to explain 
the reason for the execution of such note. 

(466) ACTION, tried before Bryan, J., and a jury, a t  August Term, 
1896, of BUNCOMBE. The action was upon a note executed by 

defendant's intestate to C. M. McLoud and endorsed to the plaintiff, the 
facts concerning r h i c h  are fully set out i n  the opinion of this court. 
There was judgment for the defendant upon the finding of the jury that  
the note sued on had been paid and plaintiff appealed, assigning error as 
follows : 

1. I n  that  the Judge erred i n  permitting the deed from the plaintiff, 
G. X. Roberts, and others, bearing date 1 3  May, .1885, to be taken as 
evidence i n  behalf of the defendant i n  the tr ial  of the issue submitted to 
the jury i n  this action. 

2. I n  that  the Judge erred in  permitting a paper-writing purporting 
to be a contract between G. M. Roberts and R. M. Deaver, bearing date 
3 January,  1876, to be taken as  evidence, etc. 

3. I n  that  the Judge erred in  permitting the paper-writing purport- 
ing to be a contract between R. M. Deaver, A. E. Deaver and Wm. M. 
Cocke, Jr., bearing date 12 October, 1881, and purporting to have been 
approved by the plaintiff, G. M. Roberts, on same date, to be taken as 
evidence, etc. 

4. I n  that  the Judge erred i n  permitting the paper-writing purport- 
ing  to be a contract between the plaintiff, G. M. Roberts, and one C: M. 
McLoud, bearing date 2 June, 1884, to be taken as evidence, etc. 
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5. I n  that the Judge erred in  permitting the introduction as evidence 
what purported to be a note, executed by G. M. Roberts, the plaintiff, to 
one Mrs. Sarah E. Buchanan, bearing date 7 Xarch, 1874, with the 
endorsement of payment thereon by said plaintiff. 

6. That the Judge erred in permitting the introduction of the testi- 
mony of Captain T. W. Patton in  reference to the release of the 
mortgage or deed of trust executed by the plaintiff, G. M. Roberts, (467) 
to Mrs. Sarah E. Buchanan. 

7. I n  that the Judge erred in  permitting Wm. J. Cocke, the son and 
administrator of the defendant intestate, to speak of a conversation be- 
tween him and his said father about the payment of the note sued on, 
i n  order to corroborate the testimony of said Wm. M. Cocke, Jr., de- 
ceased. 

Nessrs .  Merr imon  d2 Merr imon  and X. H. Reed for pZnirztiff (uppel- 
Zant). 

M e s s ~ s .  Moore Le- Moore for defendant.  

MOSTGOMERY, J. This action was brought to recovgr the amount of a 
sealed proniissory note executed by the defendant% intestate to C. &I. 
McLoud and assigned by the payee to the plaintiff. The note is in the 
following words and figures: "Three months after date, with 8 per 
centuni per annum interest after maturity (and payable semi-annually 
if note allowed to run) I promise to pay to the order of C. M. McLoud 
nine hundred and forty-six 81-100 dollars, for value received, negotiable 
and payable at the Bank of Asheville, and being part of purchase money 
still due by me on the P. W. Roberts place in Asheville, on which I 
now reside. W. M. Cocke, J r .  (seal), 2 Sept., 1895." 

I t  is agreed that the consideration upon which the note was executed, 
towit, a part of the purchase money due at the time of its execution 
by the maker for the Roberts place, upon which the intestate of the 
defendant resided, mas not an original transaction between the parties 
to the note. The property, the Roberts place, was in the first instance 
the subject of a contract dated 3 January, 1876, in which Q. 11. Roberts, 
the plaintiff, was to convey the same to R. 31. Deaver upon the 
payment by Deaver of the sum of $8,525, to become due at  differ- (468) 
ent tinies and in  different amounts. Among the future instal- 
ments mas one of $1,000, due l Narch, 1876; one of $631, 15 May, 1876 ; 
one df $869, due 15 May, 1876; one of -- due 15 May, 1876; and 
three of $1,341.621/2, each with interest on all from 14 January, 1876. 
The contract between Roberts and Deaver contained the following pro- 
vision: "It is further agreed that the three last above named notes, to- 
gether with that of $631 above named, with interest thereon, are to be 
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paid by the said Deaver to Mrs. S. G. Buchanan in order to discharge 
a lien in  her faror to the extent of the amount of said notes on the prop- 
erty hereby sold; and the said notes are to be left in  the possession of 
C.  M. XcLoud, through whom the said application of said payments is 
to be made." 

Afterwards; on 12 October, 1881, R. M. Deaver and A. E. Deaoer, 
the latter being jointly interested though not named in the contract be- 
tween Roberts and R. $1. Deaver, contracted to sell their interest to the 
Roberts place to Mr. 31. Cocke, Jr., the intestate of the defendant for the 
sum of $8,300, payments to be made in  the following manner: "Said 
Cocke is to assume and pay to Mrs. S. E. Buchanan the amount that 
may be found to be due her upon a mortgage held by her upon said 
land, and also to pay to G. M. Roberts the balance of the purchase money 
due to him for said land, and to pay the balance of the said sum of 
$8,300 to said R. 31. and A. E. Deaver, in equal instalments, at  one, two 
and three years, notes to be given for said balance, bearing interest from 
date at  the rate of 6 per cent. per annum, and title to be retained untiI 
all the purchase money shall be paid." 

Roberts agreed i n  writing to the terms of the last named contract, and 
agreed that he would convey the title, as he might be requested to do 

by the Deavers, upon the payment to him of the balance of the 
(469) purchase money under his contract with the Deavers. After- 

wards the plaintiff and his wife, R. M. Deaver and his wife, and 
A. E. Deaver and his wife, executed a deed for the property to Mrs. 
Cocke, the wife of the defendant's intestate, at  the request of the 
husband, in which deed all the particulars of the contracts above re- 
ferred to were recited, and i t  was further recited that all the condi- 
tions and terms therein set out had been fully met and complied 
with. The defendant's intestate went into possession of the property. 
The probate of the deed as to the plaintiff and his wife was had on 
10 January, 1886; that of R. hf. D e a ~ ~ e r  and his wife on 15 January, 
1886, and that of A. E.  Deaver and his wife on 15 September, 1886. The 
intestate of the defendant on the first trial was examined as a witness 
in  his own behalf and stated that the note sued on in this action was 
given in payment of the balance due to the plaintiff for the lot of land 
on which he lired in the City of Asheville. He  testified further that 
the note was for the balance of the purchase money due Roberts, and 
settled the matter with him. This evidence was admitted on the last 
trial by consent, 'the witness having died between the times of the two 
trials. On the trial the defendant was permitted to introduce the deed 
from Roberts and wife and others to Mrs. Cocke as evidence of the pay- 
ment of the notes sued on, and the plaintiff's first exception is to that 
ruling of his Honor. The deed was not competent evidence to show pay- 
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ROBERTS 2). COCKE. 

ment of the note. The testimony of the defendant's intestate was to the 
effect that he wished to get the deed to the land made to his wife, and to 
that end got the plaintiff to take his note,, made payable to McLoud and 
by McLoud endorsed to the plaintiff (which is the note in suit) for 
the balance that was due by the Deavers on the land. This balance was 
to have been paid by the defendant's intestate to the plaintiff un- 
der the contract between the Deavers and the defendant's in- (470) 
testate. The note sued on then was, a t  the time of the execution, 
the balance due to the plaintiff by the Deavers, and, according to the 
evidence of the defendant's intestate, the note was given for the balance 
of the purchase money due to the plaintiff and settled the transaction 
with him. The deed, therefore, could be no evidence of the payment of 
the note as the note was given, according to the testimony in the case, 
that the deed might be made and i t  collected, and on its face that it was 
for a balance due for the land. 

The evidence which was admitted, and upon which the plaintiff bases 
his exceptions, Numbers 2 and 3, was not competent to show payment of 
the note, but was relevant to show the connection the defendant's intes- 
tate had with the purchase of the land and with the Deavers in rela- 
tion thereto, and to explain the reason for the execution by the defend- 
ant's intestate of the note sued on. 

Exception 6 ought to have been sustained. The Buchanan note and 
mortgage, even if i t  had been paid a t  the time satisfaction of i t  was en- 
tered in  the registry, could have tended in no wise to prove that the note 
sued on had been paid. But the Buchanan mortgage was not paid at 
the time the entry of satisfaction was made, and that fact was admitted 
on all sides a t  the trial. Under the contract between the defendant's 
intestate and the Deavers, the Buchanan note and mortgage had to be 
pai'd by the defendant's intestatet and also several notes to the Deavers 
as a part of the purchase money which the defendant's intestate agreed 
to pay to the Deavers. The Buchanan mortgage was not satisfied of 
record until 16 January, 1886, and on that day the execution of the deed 
was proved by Roberts and wife; that of R. M. Deaver and wife on 19 
January, 1886, and that of A. E. Deaver and wife Gn 13 September, 
1886. The Buchanan mortgage was satisfied by an entry to that 
effect on the registry, but it was not, in  fact, paid, as by admission (471) 
in  the case the defendant's intestate made payments on i t  long 
after satisfaction had been entered on the registry and the deed from 
Roberts and wife and others to the defendant's intestate had been de- 
livered. That was conclusive proof that some satisfactory arrangement 
had been made between the defendant's intestate and the holder of the 
Buchanan note and mortgage by which the land was relieved of the 
encumbrance. 
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The plaintiff's exception, No. 4, to the admission of the Gump settle- 
ment ought to have been sustained. The note which was deposited with 
McLoud as a collateral to secure the  debt which Roberts, the plaintiff, 
owed to Gump & Co., was one which expressly declared to be a lien 
on the P. W. Roberts property. The  note sued on could not, therefore, 
have been referred to. I t  was no lien on the property, and was executed, 
as testified by defendant's intestate, to relieve the property of the lien 
resting on i t  under the several contracts of sale with the plaintiff. The 
note which was deposited with McLoud clearly was one of those notes 
which the Deavers owed to Roberts under the contract between them. 
There was error i n  the rulings of the court below as pointed out, and 
there must be a 

New trial. 

K. F. ALEXANDER ET AL. v. W. J .  ALEXANDER, ADMINISTRATOR OF 
JAMES M. ALEXANDER ET AL. 

Practice-Reference-Referee's Report - Appeal-Exceptions-Guard- 
iun und War&Negligence of CfuardiaeCol-rection of Judggmed 
-Printing Record on Appeal. 

1. R'o appeal lies from an order passing on referee's report and recommitting 
it for correction, but if an exception be noted to the ruling it can be 
heard on the appeal from the final judgment. 

2. An appeal taken from an interlocutory order, but abandoned because pre- 
maturely taken, will operate as an exception to such order upon an appeal 
from the final judgment. 

3. Where a guardian accepts from the administrator of an estate a smaller 
sum than his ward's share in the estate, the guardian or the adminis- 
trator can, a t  the option of the ward, be held to account for the deficiency. 

4. I t  is not competent for a judge, on the final hearing of a case, to review 
and set aside a former interlocutory order or judgment rendered by 
another judge,. to which an exception was taken, such review being 
reserved for this Court on the final appeal. 

5. A note given by brothers of an intestate for an attorney's fee to assist in 
prosecuting the slayer of an intestate, being a debt created after the 
death of the intestate, is not a proper charge against the estate. 

6. When any part of a record on appeal is printed, it  should not only be paged, 
but the index and marginal references required in the original (Rules 19 
and ,21) should also be printed. 

7, Well considered briefs being of great advantage to an appellate court in all 
cases, and the cost of printing the same being allowed to the successful 
party, it  is desirable, though not required by the rules, that they should 
be printed and filed. 
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ACTION, tried before Bryan,  J., a t  i4ugust, 1896, Term of BUNCOMBE, 
on a referee's report and exceptions thereto. There was judgment for 
the plaintiffs and defendants appealed. 

J lr .  T. H. Cobb for plaintiffs. 
Messrs. Moore & Moore for defendants (appellants). 

CLARE, J. The order of Armfield, J., passing upon the report (473) 
of the referee, but recommitting it for correction was not appeal- 
able, and an exception should have been noted so as to bring up the rul- 
ing on appeal from the final jujdgment. Wallace v. Douglas, 106 N. C., 
42, and other cases cited; Clark's Code (2  Ed.),  p. 562. The appeal 
then noted, but abandoned because premature, is a sufficient exception. 
Luttrell v. Nar t in ,  112 N.  C., 593. The settlement of the guardian, 
P. A. Cummings, with the'administrator, and the receipt given in full 
by him, is binding upon such guardian, who, from having been present 
at the statement of the account before the Clerk, had full knowledge of the 
transaction, and, indeed, there is no allegation of fraud or mistake, nor 
any proof, if it had been alleged, which would justify setting aside the 
receipt. But this action was brought by the wards in their own behalf 
by a next friend (the guardian subsequently being made a party), and, 
if he accepted a lesser sum than the wards were entitled to, they have 
their option to sue either the guardian or the administrator for the 
deficiency. Culp v. Lee, 109 N. C., 675. The receipt in full given by 
the plaintiff, K. F. Alexander, widow of the deceased, is prima facie 
binding upon her, and there is neither allegation nor proof to rebut this, 
but it appears from the "additional findings of fact by agreement of 
parties" that the McLeod note in question was paid out of the money 
derived from sales of land which belonged to the children and was de- 
ducted out of the balance which should have been paid over to the 
guardian. The widow, Nrs. Alexander, is entitled to no part of this 
recovery, and therefore her estoppel does not affect the judgment. The 
defendapt's exceptions filed a t  August Term, 1896, are solely because the 
wards are not held estopped by the guardian's receipt and that the court 
did not hold the payment of a proper charge. I t  was not competent for 
Judge Bryan,  a t  the finaI hearing, to review or set aside the 
former judgment of Judge Armfield. Scroggs 2). Xtevenson, 100 (474) 
N. C., 354; M a y  v. Lumber Go., 119 N.  C., 96. That was re- 
served for the judgment of this court by the exception entered thereto 
a t  the time. 

The note given by the two brothers of the deceased for a fee to coun- 
sel to assist in prosecuting the alleged murderer of the intestate, was 
not a proper charge against the estate. Banking Co. v. Morehead, 116 
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N. C., 410; Proelich v.  T ~ a d i n g  Go., 120 N .  C., 39. That one of the 
obligors subsequerrily qualified as administrator did not elltitle him to 
retain the sum paid. 

We note that in this case the printed record contains an index as 
required by Rule 19 ( 3 ) .  The original record is required by Rules 19 
and 21, to be pagad and indexed, with marginal references to the con- 
tents, under a penalty (Rule 20) of a reference to the clerk of this court 
to add the paging, indexing and marginal refercnces with an allowance 
of $5 therefor. When any part of the record is printed, it should not 
only be paged as is usual, but the index and marginal references re- 
quired i n  the original should also be printed. Those requirements, if 
complied with, will much facilitate the argument of cases by counsel 
and their consideration by the court. There are too many cases in 
which this has been neglected. I t  is now called to the attention of ap- 
pellants and thcir counsel that an expense of $5 may not be incurred by 
some who might overlook this matter, which is required by the rules 
and which is observed by others. While the rules do not yet make i t  
obligatory to file a printed brief in every case, i t  is always desirable 
that counsel should do so. Thcv are taxed in  the bill of cost in favor of 
the winning party. A well consi'dered bricf is an assistance much to be 
desired by any appellate court, aild in  all cases. 

No error. 

CiLed: Lucas v. R. R., 121 N. C., 508; Pretzfelder ,I]. Ins. Co., 123 
N. C., 168; Baker v .  Hobgood, 126 N.  C., 152; Hahn 11. Ifeath, 127 
N. C., 28; Brinkley v. Smith, 130 N. C., 226; Sigman u. R. B., 135 N. 
C., 182; Cobb v. Rhea, 137 N. C., 298; Gray v. James, 147 N. C., 141. 

FIRST NATIONAL BANK O F  SPRINGFIELI) ET AL. V. ASEIEVIILE 
FURNITURR AND LUMBER COMPANY. 

Practice-Appeal-Res Judicata-Attachment-Tn,terveniny Claimanh 
-Title-Evidence-Damages. 

1. On the second appeal, where errors assigned are the same as those passed 
upon by the former appeal, the former decision will be adhered to, the 
proper course for the correction of error in the former opinion, if any 
exist, being by petition to rehear. 

2. Where a claimant intervenes in attachment proceedings and in his affidavit 
of claim avers thiit an attachment has been levied, he cannot be after- 
wards allowed to deny the levy. 
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3. Where a claimant of attached property intervenes in attachment proceed- 
ings, he cannot be allowed to deny that a levy has been made, for the 
reason that it does not concern him whether the levy has been made or 
not; he is interested in but one issue, to-wit, the title to the property. 

4. Where an intervening claimant in attachment proceedings had purchased 
the property only twelve days before the levy of the attachment, at which 
time it was in the factory of the debtor and in an incomplete condition, 
and on the trial the validity of the sale under which claimant claimed was 
the only issue, evidence that the claimant was in possession at  the time 
of the levy was not admissible as showing title to him. 

5. Where, in the trial of an action involving the title to personal property 
upon which an attachment had been levied and was claimed by an inter- 
vener, the parties agreed that, if the jury should.find for the plaintiff, 
the damages should be six per cent interest on the value of the property 
from the time of the levy, and the jury found for the plaintiff and fixed 
the value of the property at date of ,levy, it was not improper for the 
court to make the computation of interest and enter the result as the 
answer to the issue as to damages. 

ACTION, tried a t  August Term, 1895, of BUNCOMBE, before Robinson, 
J.,  and a jury. The nature of the action and the facts pertaining thereto 
appear in  the report of former appeal in  same case, contained in 116 
N. C., 825, and in  the opinion of Furches, J .  There was a ver- 
dict for the plaintiff, and defendant appealed. (476) 

Messrs. W. W. Jones, James H.  M~rrimolz,  C. M.  Stedrnan and Shep- 
herd & Busbee for appellants. 

Messrs. F. A. i3ondley and Moore & Moore for appellees. 

FURCHEB, J. This case was before us at  February Term, 1895, on the 
appeal of the plaintiffs, at  which time a new trial was awarded. 116 
N. C., 825. A new trial has been had and the case is again before us 
on appeal from the interveners. 

Upon an examination of the record in  this appeal and the record of 
the former appeal, we find that the case presented now is substantially 
the same as that before us on the former appeal. The points of differ- 
ence will be noted. But  so fa r  as i t  is the same, the former opinion 
must stand. I f  i t  was not correct, the proper course to have i t  reviewed 
was by petition to rehear. The greater part of the brief and the author- 
ities cited are to show that the former opinion is erroneous. But for 
the reasons we have stated, these arguments and authorities cannot avail 
the interpleading appellants. 

I n  the former appeal, the interpleading appellants, for the purpose of 
showing the agency and authority of Avery to sell. and thereby to show 
their title to the attached property, introduced evidence tending to show 
a meeting of the directors of the defendant company in  Cincinnati, 
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Ohio. On the last trial they did not introduce this evidence. And this 
is alleged by the interveners as a difference brtween this case and the 
former case on appeal. The appellants are correct in claiming that the 
cases differ in  this respect, but we are unable to see how this helps them. 
How i t  is that, because they did not introduce all the evidence relied 

upon to show their titIe on the last trial, which they did on the 
(477) first, can benefit them, we cannot see. This exception can avail 

the interpleaders nothing, and this is the only substantial differ- 
ence in  the evidence in  this and the former trial. 

There are many other exceptions-as to the Glen Rock Hotel meeting, 
the sale to the Tennessee Company, as to what took place between 
Avery and the interveners a t  the time of the sale to the interveners, and 
as to other matters-but these were all passed upon on the first trial and 
by the former opinion of this court. 

There are three exceptions not passed on by the former trial and 
by the former opinion of this court. One of these is that the interplcad- 
ers offered evidence, or proposed to offer evidence, to show that the 
attachment of the plaintiffs had never been levied on the property in 
controversy. This evidence was excluded on objection by plaintiffs and 
the interveners excepted. This evidence was incomp'etcnt for two rea- 
sons : 

First-Fqr the reason that the interveners, in their affidavit upon 
which they were allowed to make themselves parties, aver and allege that 
the attachment had been levied. They cannot now, and at this stage of 
the proceeding, be allowed to contradict their sworn statement. 

Secondly-For the reason that interveners in attachnlent proceedings 
are not allowed to make any such.issue--it is none of their business. If 
the property is theirs, they recover i t  whether the attachment is levied 
or not; and if the property is not theirs, i t  makes no difference to them 
whether i t  is levied or not. The interveners can have but one issue, 
viz., does the property attached belong to them? Blair v. Puryear, 87 
N. C., 101; Sims v. Goettle, 82 N.  C., 268; Toms v. Wa~son, 66 N. C., 
417. 

I t  was also contrndcd by the intervcners that they proposed to offer 
evidence to show their possession, which they say would have tended 

to prove their title, and were not allowed to do so. Whether 
(478) evidence of possession may not be competent as tellding to show 

titlc in  some cases, we do not say. But it does not seem to us 
that such evidence would be proper in this case, where the property in 
controversy is only claimod to have been bought by the interveners 
twelve days before the attachment was levied-was in  an incornplete 
condition a t  the time--had not been moved from the defendant's fac- 
tory, and where the validity of this sale to the interveners is the very 
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question involvcd in  the trial. I t  does not seern to have been proper 
evidence, and wc see no error in  this ruling of the court. 

Anothcr exception is, that the court found the third issue as to dam- 
ages without submitting i t  to the jury. This exception, without explana- 
tion, would have to be sustained. But when we examine the case on 
appeal and find that i t  was agreed by the parties that, if the jury found 
for the plaintiffs, the answer to the third issue should bc the interest 
on the amount found as the value of the property at  the rate of 6 per 
cent., and the court only computed the interest according to the agree- 
ment of the parties and entered the result of this calculation as the 
proper answer to that issue, we fail to see the error complained of. 

After seeing that the case presented by this appeal is, in  all respects, 
substantially the same as that presented on the former trial, after dis- 
posing of the exceptions not involved in  the first trial, i t  seems to us 
that the ruling of the court on the first issue was proper. 

Affirmed. 

Cited: 8. c. ,  122 N. C., 752; Redmaan v. Ray,  123 N.  C., 507; Glass 
Plate Co. v. Pumiture  Co., 126 N.  C., 889; Cotton Mills v. Weil ,  129 
N. C., 455; Mfg. Co. v. Tirney,  130 N.  C., 613; Maynu~.d v. Ins. Co., 
132 N.  C., 713; Camon v. Ins. Co., 165 N.  C., 136; Forbis v. Lumber 
Co., ib., 406 ; Laiham 11.  field^, 166 N .  C., 215. 

W. L. HENRY. INDIVIDUALLY AND AS ADMIEISTRATOR OF R. M. HENHY, 
IIECEASED,. V. W. L. H ~ I J L I A R ~ .  1NDIVmUAXI.Y AKD AS 

EXL'CLJTOR OF JAMES R. Love, DECEASED. 

Consent Order-Attorney and Client-Res Judicata -Jurisdiction of 
Judge Commissioned! to Hold Court Out of His lhstrict-'4 rbit ra- 
t ion  and Award. 

1. A n  order which was, by consent of the attorneys of record for one of the 
pilrties, rnadr in  a county other than that  in  which the cause was pcnding, 
will not be set aside because one of the attorneys never was and the 
other was not a t  thc time, though he had previously been, authorized to 
acat for the party. neither of such attorneys not being attorney for the 
advcrse party. 

2. Where an order recites that  i t  was madc "by consent of all parties," this 
Court is bound by such statement, and a party to  the action will not be 
pc~rmitted to contend that  his attorney of record was not authorized to 
consent to  the order. 

3. m'hile consent will not confer jurisdiction where the court has no juris- 
diction of the subject matter, yet where a judge has jurisdiction of the 
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subject matter and a case is transferred to him to be heard in  a county 
other than that  in which i t  is pending, by a n  order of Court, made by 
consent of all parties, they cannot he afterwards heard to dispute the 
right of such judge to act in the matter. 

4. A judge specially commissioned to hold court in a certain county outside 
his district has the same jurisdiction of matters transferrcd to that court, 
by consent, from another county, a s  the judge of the district comprising 
both countirs. 

5. I n  a n  action pmding in Haywood Superior Court, which had been com- 
mitted to arbitrators, a consent order was made authorizing the arbi- 
trators to  file their award "undrr the orders heretofore given in this 
cause" a t  Swain Superior Court, a s  of that term of Haywood Superior 
Court. The orders referred to  provided for judgment on the award and 
the filing thrrcof in Haywood County. Held, that  such provisions by the 
reference thereto in the order for filing a t  Swain Superior Court became a 
part of the latter order. 

6. Arbitrators are  "a law unto themselves," and it is  not necessary that they 
shall decide or undertake to decide any matters before them according 
to the rules of law, and their award need not state the facts or reasons 
om which i t  is based. 

7 .  An award of arbitrators cannot be set aside for error not appearing on 
the face of the award and terms of submission. 

8. One Superior Court judge cannot reverse or set aside an order or judg- 
ment of another; hence, a n  order refusing a motion to vacate an award 
cannot, on the same grounds, be renewed before or passed upon by another 
judge. 

(480) ACTION, heard before Zryan, J., at Fall Term, 1896, of BUN- 
COMBE, on a motion to set aside a judgment which had been ren- 

dered on the award of arbitrators. The motion was allowed, and de- 
fendant, Mrs. M. E. Hilliard, appealed. 

MY. T.  H. Cobb for 1Cfrs. M. E. Hilliard (appellant). 
Messrs. Merrimon & Mer./.imon for plaintiff. 

FURCIIES, J. At Spring Term, 1891, this case was pending in  HAY- 
WOOD, involving the settlement of the estate of J. R. Love, deceased, in 
which a large trust fund was involved and in  which there were over 
fifty defendants, related to the testator in different degrees and entitled 
to different and unascertained amounts. At that term there was a refer- 
ence by consent of all parties to W. W. Jones and J. K. Boone, as arhi- 
trators, and their award was to be "final and to be enforced as a rule 
of court." This was signed by Merrimon, J., then presiding and holding 
said court. Under this judgment and, order of reference, said Jones and 
Boone commcnced their work of taking evidence and investigating the 
matter, but their report was necessarily delayed until spring of 1895. 
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But the parties interested being anxious for a settlement of the mat- 
ter at Spring Term, 1894, of HAYWOOD (the arbitrators not yet being 
ready to report), by consent of all the parties, an order was made and 
signed by Shuford, J., that said arbitrators might file their award dur- 
ing December Term, 1894, of Buncombe Superior Court, "and the judg- 
ment of the court upon such motion shall be entered in the min- 
utes of this court as of this term." But at said December Term (481) 
of BUNCOMBE the arbitrators, still not being ready to file their 
award, Boykin, J., made another order extending the time to Spring 
Term, 1895, of MADISON. But no report was made a t  Madison, and a t  
Spring Term, 1895, of HAYWOOD, which convened on 8 April, Grn- 
ham, J., presiding, made an order, towit: "In the above entitled action 
it is ordered by the court, by consent of all parties, that W. W. Jones 
and J. K. Boone, arbitrators heretofore appointed in  said cause, may 
file their report and award under orders heretofore taken in this cause, 
at  Spriug Term, 1895, of Swarx County, as of this term of HAYWOOD 
Superior Court." SWAIN Superior Court was in June, 1895, and the 
term was held by Staduck, J., under an exchange with Winston, J., for 
STTAIR- and GRAHAM Counties and under the Governor's commission for 
those two counties. During said Spring Term, 1895, the arbitrators, 
Jones and Boone, filed their award, and upon motion of Ferguson &. 
Welch, two attorneys apljearing of record for the defendants, Judge 
Starbuck granted and signed a judgment confirming the award. This 
judgment was taken to HAYTTOOD, together with the award, which be- 
came a part of the judgment, and was entered of record in  the Superior 
Court of' HAYWOOD, as of Spring Term, 1895. There were no exceptions 
filed or objections made to Judge Starbuck's judgment confirming the 
award, during that term of court or thereafter, until Spring Term, 1896, 
of HAY~I~OOD Superior Court. At that term, as i t  appears of record, 
R. D. Gilmer, who was one of the defendants and who some time prior 
to Starbuck's judgment had been appointed trustee and receiver of the 
fund, m'ade a motion in  behalf of himself and all the defendants, ex- 
cept the defendant Hilliard to set aside the Starbuck judgment. 
The notice of this motion shows that it was made principally (482) 
upon the ground that Judge Starbuck had no jurisdiction of the 
matter and no right to grant the judgment of confirmation. And for 
the further reason that by mistake or some other means there was an 
error of several thousand dollars in the award. These allegations were 
denied by the defendant Hilliard and the motion to set aside was heard 
before Timberlake, J., at Spring Term, 1896, who, after hearing the 
whole matter upon the record and various orders and upon affidavits of 
Gilmer and those moving to set aside the judgment and also the affidavits 
of defendant Hilliard and the arbitrators Jones and Boone and argu- 
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ment of counsel, refused the motion to set aside the judgment. And 
i n  his judgment refusing the motion to set aside, he ratified and con- 
firmed the Starbuck judgment by requiring the trustee and receiver 
Gilmer in  express terms, to proceed to pay out fhe money in his hands 
due Jones and Boone under the Starbuck judgment. 

The defendant Gilmer and those interested with him in making the 
motion to set aside before Judge Timberlake, took an appeal from his 
judgment to this court; bond was filed and the case on appeal made 
out, in  which Judge Timberlake found the facts, which are now on file 
and are made a part of the record of this appeal. Among many other 
things which Judge Timberlake found, are these: That said Gilmer, 
in  making this motion, acted for all the defendants, except the Hilliards; 
that the judgment of Starbuck was made by consent of all the parties, 
and that said "Gilmer admitted on the arwment before him that the - 
Starbuck judgment was made by consent of all the parties." 

Although this appeal was perfected, the appellants did not bring it 
to this court, and the matter rested until Bugust, 1896, when 

(483) another notice was served on the defendant Hilliard, in sub- 
stance, if not in the exact terms, of the notice returnable to 

Spring Term, and which was heard by Judge Timberlake. This came 
on to be heard at Fall Term, 1896, before Judge Bryan, at HAYWOOD, 
but, by agreement, was continued from time to time and from place to 
place until it was heard at  December Term, 1896, of Buncombe Superior 
court .  

Judge Bryan finds that D. L. Love and his children did not give their 
consent to the Graham judgment; that R. D. Gilmer, administrator and 
trustee, did make a motion before Judge Timberlake to set aside the 
Starbuck judgment, but that none of the parties to this motion were 
parties to that motion; that W. B. Ferguson, one of the attorneys who 
made the motion before Starbuck to confirm the report and for judg- 
ment, and who is now of counsel for those asking to have i t  set aside, 
was not then acting for them, though he had been; and that Mfr. Welch 
was a young attorney and was not authorized to act for those parties. 
But  i t  is not denied that both Ferguson and Welch were marked as - 
attorneys of record for the defendants. I t  seems that one of them has 
placed himself in  a condition that calls for an explanation, and the 
other is repudiated. The movers in this matter seem to think that these 
facts are of benefit to them. But we cannot see that they are. Neither 
of them ever was counsel for the Hilliards, and their action does not 
fall under Gooch v. Peebles, 105 N .  C., 411, and Arrington v. Arring- 
ton, 116 N.  C., 170. 

I t  seems that Judge Starbuck was commissioned to hold Swain and 
Graham courts in  January, 1895, and that Haywood court was in April, 
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1895, and Swain Court was in June, 1895. So, as a matter (484) 
of fact and legal inference, it was known when the order was 
made at April Term that Judge Starbuck would hold Swain court. I t  
cannot be disputed, as a legal conclusion, but what this order T T ~ S  made 
by consent of all the parties to the action, although Judge Bryan finds 
that D. L. Lore and his children did not agree to it. I t  is not disputed 
but what all the parties were represented by counsel, and would be 
bound by any order made during that tern1 of the court in furtherance 
of the rights of the parties, that the court had the right to make. But 
we do not think the court had the right to make this order, except by 
consent of the parties. Neither do we believe the Judge would 
have made this order except by consent of the parties. With their con- 
sent, it was properly made in furthering the interest of the parties and 
is binding on them. 

And i t  is expressly stated in the order that i t  is made by coizsenf o f  
a l l  t h e  parties. We are bound by the statement as a matter of record. 
W o o d w o r k i n g  Co.  v. Xouthwiclc, 119 N.  C., 611. 

I t  would be utterly destructive of all our ideas of the verity of records 
if they could be destroyed by some one conling in after court and saying 
he did not agree that such an order should be made, although his at- 
torney did. 

This brings the case by consent of all the parties to Judge Starbuck at 
STVAIN. S n d  if he had jurisdiction, that is, the legal right to make the 
judgment, i t  would seem that it is regular and should not be set aside on 
the ground of irregularity. G o d w i n  v. X o n d 6 ,  101 N.  C., 354; Bear  v. 
Cfohen, 65 N.  C., 511; Gatewood v. Leak ,  99 N.  C., 363; A n t h o n y  v. 
Es tes ,  ibid., 598. 

But  i t  is contended by the movers that Judge Starbuck had no au- 
thority, even if the Graham judgment was made by consent of all the 
parties, for the reason that he mas not the Judge of the district-that 
he was only commissioned to hold two courts, Swain and Graham. But 
we are unable to see what difference that makes. He  had the 
same powers while there and holding that court that Judge Win- (485) 
ston would have. B e a r  v. Gohen, supra;  n7 l i t e  c. M o m s ,  107 
N. C., 92; Benbow v. iVool.e, 114 N. C., 263. I t  seems to us that after 
we have seen that the case had gotten before him by consent of all the 
parties, he certainly had the right to act upon it. Indeed, i t  is seen that 
as  a matter of law the parties knew it would go before him when the 
order was made at  April Term of Kaywood court. I t  is true that con- 
sent will not confer jurisdiction where the court has no jurisdiction of 
the subject-matter. But that is not the case here. Bnd where he has 
jurisdiction of the subject-matter and the case is transferred to him 
by an order of court made by consent of all the parties, they cannot be 
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heard afterwards to dispute his right to act. I t  seems to be conceded 
that, if the consent be established and he had been the Judge assigned 
to ride the whole district, the judgment would be regular. We can see 
no difference on this account, as is shown by the authorities cited above. 

But the movers further contend that the consent order of Judge Gra- 
ham only authorizes the arbitrators to file their award at SWAIN court. 
This would, i t  seems to us, be a very narrow and strained construction 
of the order. Why should there have been an order authorizing i t  to 
be filed there, if nothing else could be done? Why should the order 
have provided that i t  should then be filed in HAYWOOD court, as of 
Spring Term, 18952 But we are not left alone to this means of con- 
struing the Graham order. I t  says they may file their award at Spring 
Term of SWAIN "under orders heretofore taken in  this cause." And 
Judge Shuford's order made at  Fall Term, 1894, in  express terms pro- 
vides for judgment, and that it be afterwards filed in  HAYWOOD court. 
The Graham order refers to the Shuford order, and thereby makes i t  

a part of the Graham order. Alexander v. Norwood, 118 N. C., . 
(486) 381; Freeman on Judgments, see. 45. 

The case was discussed as an agreed judgment-a contract be- 
tween the parties. This is not true, except so far  as i t  may refer to 
the consent or agreement to transfer i t  to Swain court. As we under- 
stand a consent judgment, or as i t  is sometimes called a contract judg- 
ment, i t  is where the parties agree upon the terms of the judgment, that 
is, as to what shall be put in the judgment. There is  nothing of that 
kind in  this case. The award, in fact, constitutes the terms of the judg- 
ment, and the judgment of the court is only to enforce the award. I n  
fact, the judgment of the court in such cases-where there has been a 
submission to arbitrators in a suit pending and the award to be a rule 
of court and an award has been made and no exceptions filed-follows 
as a matter of course, just as a judgment would follow where there had 
been a verdict of the jury and no exceptions to the rulings of the court. 
Keener v. Goodson, 89 X. C., 273; Lush v. Cluyton, 70 0. C., 184; Leach 
v. Harl-is, 69 N. C., 537. As there were no exceptions filed, it hardly 
seems necessary that we should discuss that question. 

But i t  is not necessary that the arbitrators shall decide or undertake 
to decide any matter before them according to law. I t  is said "they are 
a law unto themselves." Osborne c. Calvert, 83 N. C., 365; Keener v. 
Goodkon, supra. Neither is it necessary that they set out the facts upon 
which they base their findings, or assign any reason for their findings. 
I t  is said it is best they should not do so. Osborne v .  Culvert, supra. 
Neither can an award be set aside where exceptions are made to the 
award upon the ground of error alone, in the findings, unless they ap- 
pear upon the face of the award and the terms of the submission. To 
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set aside an  award, i t  must appear there has been fraud, undue (487) 
influence or some improper conduct on the part of the arbitra- 
tors. No allegations are made here, or, if they are, nothing of the kind 
is found by the Judge who set aside the judgment. King v. Mfg. Co., 
79 N. C., 360, and cases there cited. 

But there is another ground upon which the judgment appealed from 
must be reversed, and that is, that the movers are estopped. We have 
a state of things here that cannot be allowed in our judicial procedure- 
an appeal from one Superior Court Judge to another. We have Judge 
Timberlake finding that this order of Spring Term, 1895, was made 
by consent of all the parties, and that the judgment of Starbuck was 
made by consent of all the parties-that Gilmer, the mover in  the mat- 
ter, admitted that it was made by consent of all the parties; while we 
have Judge Bryan finding bhat the Graham order was made without 
consent of D. L. Love and children and that the Starbuck judgment 
was without the consent of anybody, unless i t  was Mrs. Hilliard. So, 
we have the state of things so graphically described in  Roulhac v. Brown, 
87 N.  C., 1. That was a case like this, where an order had been asked 
of one Judge, and upon failing, i t  was asked of another Judge, and 
the court said : "So we have the conflicting rulings of two of the Judges 
of the Superior Courts in the very same case, in  fact, one Judge re- 
verses the decision of the other Judge. How is this unseemly con- 
flict of opinion to be prevented? I t  can only be done by enforcing the 
rule res judicata." Roulhac v. Brown, supra; Wilson v. Lineberger, 82 
N.  C., 412; Jones v. Thorne, 80 N. C., 72. 

From the facts found by Judge Timberlake, the movers had no case 
and they abandoned their appeal. They waited for another Judge to  
come around and took their chances with him. H e  reviewed and over- 
ruled Judge Timberlake in his findings of fact and law, and set 
aside the judgment that Judge Timberlake had refused to set (488) 
aside but had i n  effect approved and affirmed. "Such unseemly 
conflict as this" will not be tolerated by this court. There is error and 
the judgment appealed from is 

Reversed. 

Cited: J o h ~ ~ o n  v. Marcom, 121 N. C., 85; Mayberry v. Mayber~y ,  
ib., 250; Fertilizer Co. 1). Ma?-shburn, 122 N .  C., 413; Woodcock v. 
Merrimon, ib., 735; Hairston v. Garwood, 123 N. C., 348; Ladd v. 
Teague, 126 N. C., 549; Moore v. Moore, 131 N.  C., 373; Cobb v. Rhea, 
137 N.  C., 298; Mangum v. Mangum, 151 K. C., 271, 272; Bank v. 
McEwen, 160 N .  C., 425; Bonner v. Rodman, 163 N.  C., 3. 
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J. A. ARRINGDALE v. EXFIELD LUUBER COMPANY. 

Broker-,Negotiating Bale-Commissions. 

A broker is not entitled to commissions on a sale unless he finds a purchaser 
in a situation and ready and willing to complete the purchase on the 
terms agreed upon between the broker and vendor. 

ACTION, tried before Robinson, J., and a jury, a t  Fall  ' rerm, 1896, of 
HALIFAX. The cause of action was a claim for commissions for sale 
of real estate for defendant. The plaintiff was nonsuited and appealed. 

Messrs. H.  CS. Connor and &lacRae & Day for appellant. 
Messrs. T.  N .  11dl and David Bell for appellee. 

Per Curium: There was not sufficient evidence t o  go t o  the jury. 
This case is  governed by .Jfallonee v. Youq~g, 119 N.  C., 549. 

Affirmed. 

J. W. MESIC v. THE ATLANTIC AND NORTH CAROLINA 
RAILROAD COMPAKY. 

Action for Damages-Killing Stock-Negligence-Contributory T e g l i -  
gence-Proximate Cause-Presumption-Rebuttal -Demurrer to 
Evidence. 

1. Where, in the trial of an action against a railroad company for killing 
stock, it appeared that plaintiff's servant in charge of a horse failed to 
look when approaching a railroad crossing with an unobstructed view of 
the track and the horse was struck by the rear car of a passenger train: 
Held, that the negligent coi~duct of plaintiff's driver was the proximate 
cause of the accident, and the trial judge properly sustained a demurrer 
to the evidence, even though the effect of the demurrer was an admission 
that the engineer failed t'o sound the whistle or g i ~ e  other warning of the 
approach of the train. 

2. The statute (The Code, sec. 2326), raising the presumption that the killing 
of stock by a railroad train is negligence of the defendant, is construed 
to apply only when the facts are uncertain or not known. 

ACTION, to recover $250 damages for  the negligent killing by the de- 
fendant of a horse belonging to plaintiff, tried before Robinson, J. and a 
jury, a t  Fa l l  Term, 1896, of CRAVEN. The action was brought within six 
months from the killing. Upon the conclusion of plaintiff's testimony, 
the  defendant demurred thereto, and, from a judgment sustaining the 
demurrer the plaintiff appealed. 
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Mes-srs. David L. Ward and L. J .  Moore for plaintif (appellant). 
Messrs. P. M. Pearsall and Clark CG h i o n  for defendani. 

MONTGOMERY, J. The railroad track was in  part the outside boundary 
of the City of New Bern. The horse driven toward the city by the plain- 
tiff's servant, just as the track was reached at the crossing, was 
struck on the head and killed by a passing train. There was no (490) 
controversy as to the facts. I t  appeared that the driver did not 
look, as he approached the crossing, for an approaching train. There 
was no testimony that he listened for any signal from the engineer, 
though he said he did not hear the whistle or the bell. - 

There was no obstruction of any kind between the crossing and the 
depot from which the train started out, and the driver, if he had looked 
ahead, could have seen the train all the way from the time i t  left the 
depot. Just  as the driver approached the tEack he was called by some 
one behind and he looked back, and the next moment the horse. still 
going on, was knocked down by the passing train. The engine had passed 
before the animal was struck. H e  was first hit by the car next to the 
engine and was killed by the rear car. Isis Honor sustained a demurrer 
to the evidence. 

We think there was no error in  this ruling. I f  i t  be conceded that the - 
effect of the demurrer is an admission that the engineer failed to sound 
the whistle or give other signal of the approaching train, and that the 
defendant was on that account negligent, i t  is yet clear that under the 
circumstances of this case the conduct of the plaintiff's servant was 
the proximate cause of the collision by which the horse was killed. I t  
may be said that under the decisions of this Court the rule is that gert- 
erally and usually, whenever an approach to a public crossing over a 
railroad is made by any one in  charge of a wagon and team, such person 
is bound to look and listen for appr'oaching trains, and to take every 
proper precaution to avoid a collision; and this is so even though the 
approach be made at  a time when no regular train is expected to pass; 
and in  case the driver fails to look and listen and to take proper precau- 
tion to avoid a ,  collision, and one does occur, the plaintiff cannot 
recover, even though the defendant was negligent in  the first in- (491) 
stance. Randall 71. R. R., 104 N. C., 410; Gilmore v. R. R., 115 
N. C., 57; RzuselZ v. R. R., 118 N.  C., 1098. 

The rul6, however, does not prevail, where to look would be useless on 
account of obstructions, natural in  themselves or such as had been placed 
by accident or design by the companies upon their tracks, and when, at  
the same time, the engineer had failed to give the usual signal-sounding 
the whistle or ringing the bell-for the crossing, and in  consequence of 
which failure the person approaching the crossing had been induced to 



I N  T H E  SUPREME COURT. [I20 

take the risk. The failure to look and listen is deemed excusable because 
the person is misled by the conduct of the company. Hinkle v. R. R., 
109 N. C., 472; Alexander v. R. R., 112 N. C., 720. 

Nor would the rule apply where the approach was made over the 
crossing in  darkness, when there was no light on the end of the approach- 
ing train, and the jury should find that a headlight would have enabled 
the defendant, by due diligence on the part of its servants, to have seen 
the person crossing its track in  time to stop the train before striking 
him; for such neglect being a continuing negligent omission of a duty is 
regarded as the proximate cause of the injury. Lloyd v. R. R., 118 N. C., 
1010; Mayes v. R. R., 119 N. C., 758. 

I n  the case before the Court the plaintiff's servant gave no attention 
to his surroundings. There was nothing to threaten the safety of the 
horse of which he was in  charge, if he had only exercised a half reason- 
able foresight. H e  allowed some person behind him to distract his atten- 
tion, and turning his head backwards allowed the horse to go right into 
the moving train. H e  made no effort to stop him, if, indeed, he saw the 

animal when he was struck. I t  was argued here that under sec- 
(492) tion 2326 of The Code, the killing of the horse having been 

proved, the same was p~ima facie evidence of negligence on the 
part of the defendant-the action having been commenced within the 
time prescribed by the statute. The Court, in construing this statute in  
the case of Doggett v. R. R., 81 N. C., 459, held that "the force of the 
presumption only applies when the facts are not known, or when from 
the testimony they are uncertain. There is no uncertainty about the 
facts as brought out in the testimony in this case, and, as we have said 
in the beginning, they are undisputed. From them, in  our opinion, but 
a single inference can be drawn, and that is that the plaintiff's servant's 
conduct was the proximate cause of the accident by which the horse was 
killed, or as stated in  Hardison v: R. R., post, 492, the presumption is  
rebutted. There is no error. 

No error. 

Cited: Stanley v. R. R., post, 516; Pu~neZl v. R. R., 122 N. C., 840; 
,Yorto"il v. R. R., ib., 935; Cooper v. R. R., 140 N. C., 213, 214, 220, 227; 
Osborne v. R. R., 160 N. C., 312; Johnson v. R. R., 163 N. C., 444; Hill 
v. R. R., 166 N. C., 596; Powers v. R. R., ib., 601; Borne v. R. R., 170 
N. C., 651. 
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C. W. HARDISON v. ATLANTIC AND NORTH CAROLINA 
RATLROAD COMPANY. 

Action for Damages-Killing 8tock-.Negligence-Presumption- 
Directing Verdict. 

1. The statute (sec. 2226 of The Code) applies to all cases of killing stock by 
a railroad, and while the presumption of negligence arising from the kill- 
ing may be rebutted, it is only where the undisputed facts show there 
was no negligence that the trial judge should direct a verdict for the de- 
fendant. 

2. Where, in the trial of an action against a railroad company for killing 
stock, the plaintid showed the killing and that the action was com- 
menced within six months thereafter and the defendant introduced evi- 
dence tending to show that it was not negligent, it was error to direct a 
verdict for the defendant. 

ACTION for damages against the defendant railroad company (493) 
for killing stock, tried on appeal before Robinson, J., and a jury, 
a t  Fall Term, 1896, of CRAVEN. After plaintiff had proved the killing of 
his cow by the defendant's freight train, within six months before com- 
mencement of the action, the defendant introduced the engineer, who 
testified that, while he was giving the alarm for a flock of cattle ahead, 
the cow rushed into the engine from a five foot ditch; that he could not 
have seen her, though the track was straight and one could see up and 
down i t  for half a mile. The fireman testified that he saw the cattle 
ahead, but did not see the cow until she,came up out of the ditch. 

Plaintiff then introduced a witness, who testified as follows: 
"It  was thirty steps from the bridge to where she was struck, and she 

was dragged thirty steps. I heard the train blowing. I saw a cow's 
tracks in  the middle of track a t  a point just before the point a t  which 
the train struck the cow." 

His Honor instructed the jury that the plaintiff had failed to make 
out a case of negligent killing against the defendant and that they should 
answer the first issue "No." The jury so found. 

The plaintiff moved for a new trial upon the ground of error in  law in  
the instructions given the jury by the Court upon the question of negli- 
gence. 

The motion was refused and plaintiff appealed. 

Messrs. L. J .  Moore and D. L. Ward for plainiiff (appellant). 
Messrs. P. M. Pearsall and Clarlc & Guion for defendant. 

FURCHES, J. This action was commenced in  the court of a justice of 
the peace to recover damages for  killing a cow. 
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(494) The plaintiff's evidence showed that defendant's train ran over 
plaintiff's cow and killed her and that this action was com- 

menced within less than three months thereafter and rested his case. The 
defendant introduced evidence tending to show there was no negligence 
on the part of the defendant in killing the cow, and rested. 

At the close of the evidence the Court instructed the jury as follows: 
'(That plaintiff had failed to make out a case of negligent killing against 
the defendant, and that they should answer the first issue 'No.'" Bnd 
the jury found the issue as directed by the Court for the defendant. 

The plaintiff moved for a new trial for misdirection to the jury. This 
motion being overruled and judgment for the defendant, plaintiff ap-' 
pealed. 

There was error in the instructions given to the jury, for which the 
plaintiff is entitled to a new trial. 

When the plaintiff showed the killing and that the action had been 
commenced within less than six months thereafter, this i n  law made a 
prima facie case of negligence against the defendant. Section 2326 of 
The Code. 

Under this statute, as we understand it, at  the close of plaintiff's 
evidence (if the defendant had introduced no evidence), i t  would have 
been the duty of the Court to instruct the jury to find the first issue for 
the plaintiff. But as the defendant introduced evidence tending to show 
there was no negligence on the part of defendant in killing the cow-that 
is, to rebut the presumption, or prirna facie case of the plaintiff-it then 
became an issue of fact, which could not be found by the Court and 
should have been left to the jury. 

I t  is true that i t  has been said in Doggett v. R. R., 81 N. C., 459, and 
in  Durham v. R. R., 82 N. C., 352, that, where the facts are known and 

show there was no negligence on the part o'f the railroad, this 
(495) statutory presumption does not apply. I f  this statement of the 

law is correct it does not apply to the case under consideration. 
For  in  this case the facts were not known-that is, they were disputed. 

But i t  seems to us that the language used by the Court i n  Doggett v. 
R. R., and Durham v. R. R., supra, is calculated to produce an errone- 
ous impression and that i t  would have been much more accurate to have 
said the prima facie case created by the statute is rebutted where the un- 
disputed facts show there was no negligence on the part of the defend- 
ant, than i t  was to say the statute dlid not apply to such a case. There 
is no exception in the statute. I t  is in  terms general and applies alike 
to all cases of killing stock by a railroad. But this prima facie case may 
be rebutted, and that is what we suppose the Court meant in  the cases of 
Doggett and Durham, supra. Error. 

New trial. 
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Cited: Spruill 1 1 .  Ins. Co., ante, 149 ; Mesic v.  R. R., ante, 492; Collins 
v.  Xwamon, 121 1. C., 69 ; Everett v .  Receizwrs, ib., 521 ; Bank v.  School 
Committee, ib., 109; Malloy v.  Fayetleville, 122 N.  C., 484; Mfg. Co. v.  
B. R., ib., 886; Cable I). R. R., ib., 897; Cox v. 72. R., 123 N. C., 607, 613; 
Gates v.  Max,  125 N.  C., 143; Thomas v. R. R., 129 N.  C., 394; Mfg. Go. 
v.  Bank,  130 N. C., 609; Baker v.  R. IL, 133 N.  C., 33; Alexander v. 
Statesville, 165 N. C., 531. 

W. A. NICIIOLS v. THE NORFOLK AND CAROLINA RAILROAD 
COMPANY. 

Action for Damages-Permanent In jury  to Land by Construction of 
Railroad-Pleading-Statute o f  Limitations. 

1. I n  a n  action against a railroad company for injury to plaintiff's land bx 
the construction of defendant's roadbed, a n  allegation in the complaint 
that  the fertility of plaintifl"~ land was alrnost wholly destroyed by such 
construction, and thereby rendered unfit for agricultural purposes, was 
notice to  the defendant that  the action was for permanent damages. 

2. Before the Act'of 1895 (ch. 224) a railroad could acquire the prescriptive 
right to pond water on adjacent lands only by subjecting itself to a n  
action for the injury continuously for twenty years. 

3. The T~egislature may redwe or errtei~d thc time within which an artion 
may be brought, subjcct to the restriction that  when the limitation is  
shortened "a rei~soriable time must be given for the commencement of a n  
action before the statute works a bar." 

4. Chapter 224, Acts of 1895, reducing the time for bringing actions against a 
railroad company for permanent injury to  land, caused by the construc- 
tion or repair of defendant's road, to  five years, does not apply to a suit 
begun before its passage. 

ACTION, begun 10 January, 1894, tried before Robinson, J., (496) 
and a jury, at  Fall Term, 189G, of BERTIE. The case had been 
formerly heard at  Spring Term, 1896, by Graham, J., and a jury, upon 
these issues : 

1. Has the land of the plaintiff been damaged by the rregligent and 
unskillful construction of the defendant's roadbed and ditches? Answer: 
Yes. 

2. What amount of damages has the plaintiff suffered, if any ? Answer : 
$500. 

The Court (Graham, J.,) set aside the issue as to damages, and this 
issue alone was tried before Robinson, J., a t  this term. 
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The plaintiff introduced himself and other witnesses to show that his 
land has been permanently damaged, because of the negligent and un- 
skillful construction of defendant's roadbed and ditches, to the amount 
claimed by him. 

The plaintiff testified that the first damage suffered by him was in 
1888 or 1889; that road and ditches were built in  1887, and he tended 
his land for three years thereafter, when he was compelled to abandon it 
because of said damages. This evidence was uncontradidted. 

There was evidence on the part of the defendant tending to show that 
the damage was not so great as claimed by plaintiff. 

The defendant, in  apt time, requested the Court to charge the jury as 
follows : 

"The purpose of this action being to recover for permanent damages 
to the plaintiff's land, and it being found in this case that the damages 

sustained have come to the plaintiff because of the defective con- 
(497) struction of the defendant's railroad, and i t  appearing from plain- 

tiff's evidence, uncontradicted, that the first injury complained of 
to this land occurred in  1888 or 1889, the plaintiff's claim is barred by 
the Statute of Limitations, and he cannot recover." 

This charge the Court refused to give and defendant excepted. 
The Court charged the jury, among other things, "the defendant could 

-only acquire the ~rescriptive right to pond water on plaintiff's land by 
subjecting itself to an action for the injury continuously for twenty 
years; and as i? is admitted the road was not built until 1887, the Court 
holds, as a matter of law, that the action is not barred by the Statute of 
Limitations." To this charge the defendant excepted. 

Thereupon the jury rendered a verdict upon the issue as to damages 
for plaintiff for $800, and from the refusal of a motion for a new trial, 
etc., the defendant appealed. 

N r .  Francis D. Winston for plaintiff. 
Messrs. John L. Bridgers and George Cowper for defendant (appel- 

lant). 

CLARK, J. The allegation in the complaint that the fertility of the 
plaintiff's land was almost wholly destroyed, and thereby rendered unfit 
for agricultural purposes, was notice to the defendant that the action was 
for permanent damages (Parker v. R. R., 119 N. C., 677, and cases there 
cited), and the defendant's prayer for instruction was also based upon 
such being the nature of the action. The Court, therefore, properly re- 
fused to charge, as prayed, and instructed the jury that the action would 
be barred only by the lapse of twenty years. This was held in Parker v. 
R. R., supra, which action, like the present, was begun before chapter 
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224, Laws 1895, which reduces the limitation for an action (498) 
against the railroad company "for damages caused by the con- 
struction of said road or repairs thereto" to five years, and also 
requires that the jury "shall assess the entire amount which the party 
aggrieved is  entitled to recover by reason of the trespass on his property." 
The evident meaning of this act is that hereafter, in  all actions against 
railroads for injuries from construction or repair of the road, the per- 
manent damages must be assessed. It is settled beyond controversy that 
while the Legislature has the power to extend or reduce the time in  which 
an action may be brought, this is subject to the restriction that when the 
limitation is shortened "a reasonable time must be given for the com- 
mencement of an action before the statute works a bar." Strickland v. 
Draughan, 91 N.  C., 103, and cases there cited; Cooley Const. Lim., 450 
(8  Ed.), and cases there cited. This action, having been instituted be- 
fore the passage of the act, is not affected by it. 

No error. 

Cited: Culbreth v. Downing, 121 N.  C., 206; Harrell v. R. R., 122 
N. C., 823; Narron v. R. R., ib., 860, 861; Ridley v. R. R., 124 N. C., 
36'; Hocutt v. R. R., ib., 218; Lassiter v. R. R., 126 N.  C., 513; Geer v. 
Water Co., 127 N. C., 354; Phillips v. Tel. Co., 130 N. C., 527; Mat- 
thews v. Peterson, 150 N. C., 133; Graves 21. Howard, 159 9. C., 603. 

D .  B. BEACH AND WIFE V. WILMINGTON AND WELDON RAILROAD 
COMPANY. 

Action for Darnages-Injury to Land b y  Construction of Railroad- 
Ponding Water on Land--Cornpensation-Presurnption-Statute o f  
Lirnitatiom. 

1. In an action for damages to lands resulting from the construction of a 
railroad (which action, on the trial, was treated as one for permanent 
damages) it appeared that the railroad was constructed in 1889, and 
that the plaintiffs acquired title in 1890 and commenced their action in 
1893. There was no evidence that the damage was caused simultaneously 
with the construction of the railroad, but it appeared that it was the 
result of the gradual filling up of plaintiffs' drains by deposits discharged 
from defendant's ditches. Held, that, in such case, there can be no pre- 
sumption that the permanent damage occurred before the plaintiff's 
ownership, and plaintiff's action is not barred. (Clark and Montgomery, % 

J.J., dissenting). 
2. A railroad company's right to discharge its ditches on adjacent lands is, 

in effect, an easement appurtenant to the right of way, for which pay- 
ment, as permanent damage, may be required by the owner of the servient 
estate. 
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(499) ACTION for damages to land, caused by the construction of de- 
fendant's road, tried before Graham, J., and a jury, at September 

Term, 1895, of PITT. 
B. D. Beach, for the plaintiffs, testified that he and his wife had been 

in  the possession of the lands on Briery Swamp, described in  the com- 
plaint, clearing, cultivating and residing upon them continuously since 
1871. Record of division of lands of Albert Moore was introduced, in 
which both tracts of land described in the complaint were allotted to the 
feme plaintiff in  1890 did not go into possession of Mill Branch tract till 
1890. There was testimony tending to show that the crops on both tracts 
had been damaged by the defendant during the three years next preced- 
ing the institution of this suit, which was begun in June, 1893. The rail- 
road was constructed in 1889. The defendant requested the Court to 
instruct the jury as follows: "That i t  is admitted that the defendant's 
railroad was constructed during the year 1889, and if you believe the 
plaintiffs' evidence, the plaintiffs acquired title to the land in  the year 
1890; that the original trespass or cause of damage was done by the con- 
struction of defendant's railroad in  1889, and the plaintiffs not being the 
owners of the land at  the time the original trespass was committed can- 
not sustain their action and are not entitled to recover anything in this 
action." The Court declined to give the instruction; defendant excepted. 
Judgment was rendered ~ O L -  the plaintiffs for $2,000 and costs and defend- 
ant appealed. 

Messrs. BZount Le. Pleming for plaintif. 
Mr. John L. Bridgers for defendant (appellant). 

(500) DOUGLAS, J. This action was begun in 1893. The complaint, 
among other things, alleges the ownership of the land, its previous 

proper drainage by the plaintiffs, the construction of the branch road in  
1889 and the injury resulting from the diversion of the water. Para- 
graphs 5 and 6 are as follows: 

('5. That in the construction of its road the defendant dug or caused 
to be dug a ditch on each side of this bed of said road, whereby a large 
and unusual volume of water was diverted from its natural channel and 
proper course and turned upon the lands and into the canal and ditches 
of the plaintiffs, thereby flooding the lands and choking the ditches with 
sand, mud and trash so that the diverted waters, as well as the waters of 
the plaintiffs' lands, became ponded upon the said lands, rendering the 
same, which heretofore yielded good crops, worthless, or nearly so, for 
purpose of agriculture. 

"6. That by reason of said diversion of waters and obstruction to the 
fall of plaintiffs' canal and ditches the defendant has within the three 
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years next before the bringing of this action negligently and unlawfully 
caused large quantities of water to be poured upon the lands of the plain- 
tiffs to the great damage of the land and the crops growing thereon, to- 
wit, five hundred dollars." 

The defendant requested the Court to instruct the jury as follows: 
"That i t  is admitted that defendant's road was constructed during the 
year 1889, and if you believe the plaintiffs' evidence, the ac- 
quired title to the land in the year 1890; that the original trespass or 
cause of damage was done by the construction of defendant's road in 
1889, and the plaintiffs, not being the owners o f t h e  land at  the 
time of the original trespass was committed, cannot sustain their (501) 
action and are not entitled to recover anything in this action." 
This instruction was refused and defendant excepted, which is the only 
exception before us. 

We think the instruction was properly refused. The jury found that 
the plaintiffs were the owners and in possession of the land, and no other 
issue on this point was submitted, or tendered by the defendant. A11 of 
the issues were found in favor of the plaintiffs. 

I t  appears from the evidence that these lands belonged to the feme 
plaintiff, having been allotted to her in 1890 in the division of her 
father's lands. When her father died does not appear, but certainly be- 
fore the division of his lands in 1890. The plaintiffs are shown to have 
been in  actual possession of one tract when the road was built in 1889. 

The action was brought, apparently, to recover continuing damages 
for the three years next preceding, but by consent, or at  least with objec- 
tion, the issues were submitted covering only permanent damages. When 
this permanent damage occurred does not appear, further than by the 
allegation in  the complaint that the injuries complained of were within 
three years next preceding the bringing of the action. The ditches, dug 
in 1889, when the road was built, were the p~inzar-y cause of the perma- 
nent damage, but the damage itself immediately resulted from the filling 
up of the plaintiffs' ditches with sand, mud and trash, so that the 
diverted waters, as well as the waters of the plaintiffs' land, became 
ponded upon the said lands, thereby rendering them practically worth- 
less. These lands were not immediately on the railroad or adjacent to 
the right of way, and it is evident that the damage could not have 
occurred simultaneously with the construction of the road. The cause 
must precede the effect and, as ditches do not fill up instantly, consid- 
erable time may have intervened. There can, therefore, be no 
presumption that the permanent damage occurred before the (502) 
plaintiffs' ownership, and we find no evidence to that effect. 

The case of Ridley v. R. R., 118 N. C., 996, cited and approved in 
Pa~ker v. R. R., 119 N.  C., 687, lays down the rule that "the statute 
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of limitations begins to run in  such cases, not necessarily from the con- 
struction of the road, but from the time when the first injury was sus- 
tained." This means, of course, the first subsEc~ntia1 injury, as i t  would 
be a hardship to require a plaintiff to bring an action when his recov- 
ery would necessarily be merely nominal, and yet would be a bar to any 
future action. The same rule would apply, by analogy, where the first 
substantialdamage occurred after a change in  ownership. The word 
L C  permanent," as applied to injuries and damages, is apt to mislead, as i t  

is used not only in cases where the damage is all done at  once, as, for 
instance, in the tearing down of a house, but also to those cases where 
the damage is continuing and prospective. I n  these latter eases the 
damage is callcd "permanent," because i t  proceeds from a permanent 
cause and will probably continue indefinitely as the natural effect of the 
same cause. Such is the case where the cause is apparently permanent 
and the damage necessarily continuing or recurrent. The interest and 
convenience of the public will not permit the abatement of the nuisance, 
and the law does not contemplate an indefinite succession of suits. 
Therefore, a lump sum is recoverable, a t  the demand of either party, 
in  consideration i f  which the defendant acquires the right to discharge 
its ditches upon the plaintiff's land. This is nothing more than an ease- 
ment appurtenant to the defendant's right of way. The amoant recov- 
ered is not the estimated sum of all future damages expected to result 

from a continuing trespass, for such damages, running indefi- 
( 5 0 3 )  nitely, perhaps forever, would be utterly incapable of calculation; 

and, moreover, i t  would be giving the defendant a right to corn'- 
mit a wrong. The sum recoverable is the damage done to the estate of 
the plaintiff by the appropriation to the easement of so much of his 
land, or such use thereof as may be necessary to the easement. The 
right of leading and discharging surface water over or upon the land 
of another is always enumerated among the usual easements recognized 
both by the common and civil law. 

I t  is true, i t  has been sometimes said that easements are acquired 
only by grant or prescription, but this applies only as between private 
parties and is usually a mere denial of assessment by parol. I t  does 
not apply to condemnation proceedings or other actions in the nature 
thercof. Indeed, this Court has held, in  Blue v. R. R., 117 N. C., on 
page 649, that nothing but an easement can be acquired by judgment of 
condemnation. While the opinion does not use the word "easement," 
i t  accurately describes an  easement, and does use the appropriate term 
"scrvient tenement," as applied to the land itself. The right of the 
defendant to hereafter discharge its ditches upon the lands in  question 
being an easement, acquired only by the result of this action, the plain- 
tiffs are clearly entitled to damages resulting from the acquisition of the 
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easement. There is no allegation that the railroad company has ever 
paid any damages to any one for this injury or in  consideration of the 
easement. 

I n  the argument of this case before us, counsel insisted that the 
opinions of this Court in  12idley's and Yarlcer's cases, mpra,  are rnutu- 
ally inconsistent, arid that one or the other would necessarily be ovcr- 
ruled in the decision of the case. Although the statute of limitations is 
not raised in this case, we have carefully examined the cases above cited 
and can find no such inconsistencies and certainly none relating 
to the principles herein involved. (504) 

The judgment of the Court below is affirmed. 

MONTGOMERY, J., dissenting. This action was commenced in  1893. 
The .defendant's road was constructed in 1889. The plaintiff alleges, 
with suificient clearness, that the land, of which he was in possession, 
was permanently injured by the unskillful construction of its roadway 
and ditches by the defendant company. The fifth section of the com- 
plaint alleges "that in  the construction of its said road, the defendant 
dug or caused to be dug a ditch on each side of the bed of said road, 
whereby a large and unusual volume 01 watcr was diverted from its 
natural channel and proper course, and turned upon the lands and into 
the canal and ditches of the plaintiff, thereby flooding the lands and 
choking the ditches with sand, mud and trash, so that the diverted 
waters, as well as the waters of the plaintiff's land, became ponded upon 
the said land, rendering the same, which heretofore yielded good crops, 
worthless or nearly so for purposcs of agriculture." I n  another para- 
graph of the complaint (the sixth) the plaintiff alleged that, by reason 
of the diversion of water and the obstsuctions complained of, the land 
had been damaged, and also that the crops grown thereon have been 
injured within three years next before the bringing of this suit. 

The question of damages for a continuing injury, such as niight be 
recovered upon the theory of abating a nuisance, and raised by the sixth 
paragraph of the complaint, seems to have bccn abandoned on the trial 
and the issue which was snbmitted to the jury was on the matter of 
permanent injury to the land. I n  fact, in  the argument here, i t  was 
admitted that by consent in  the trial below the action was tried on the 
issue whether the land had been ~ermanent ly  injured or not. 

The land alleged to have been damaged was described in  the (505) 
complaiirt as consisting of two tract?, Briar Swamp and Mill 
Branch. The plaintiffs had been in possession of the first-named 
tract since 1871, and the other since 1890. Both tracts were allotted to  
the feme plai~ltiff in the partition of the land of Albert Moore in 1890. 
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The defendant requested the Court to instruct the jury '(that i t  is ad- 
mitted that the dcfendant7s railroad was constructed during the year 
1889, and if you belicve the plaintiffs7 evidence, the plaintiffs acquircd 
title to the land in 1890; that the original trcspass or cause of damage 
was done by the constructing of dcfcndant7s railroad in  1889, and tho 
plaintiffs, not bcing the owners of the land at  the time thc original 
trespass was committed, cannot sustain their action and are not entitled 
to recover anything in this action." The Court declined to give thc in- 
struction. I t  ought to have been given. The plaintiffs alleged that the 
damage was done by the cut t ing of the  ditches along the d~fendant's rail- 
road in  1889, and there was no allegation of permanent injury to thc 
land a t  any other time. At that time (1889) the plaintiffs had no title 
to either of the tracts of land. They could not recover for prrmanent 
injury to the land, because they were not its owners. The only right 
they had in 1889 was that of possession. 

Tllc counsel who argued the case before this Court seemed to think 
that there were some inconsistencies, especially as to the application of 
the statute of limitations, in the cases of R i d l e y  T .  R. R., 118 N. C., 
1010; and Parker  v. R. IZ., 118 N .  C., 996. I have examined those 
appeals and can see no inconsistency. 

I n  Ridley's case, on p. 1019, four principles of law were deduced and 
held to be decisive of the questions involved i n  that appeal. I n  Par.kcr's 

case the same rulings were approved. No. 4 of the deductions re- 
(506) ferred to in  Ridley's casc was in  the words: "The statute of lim- 

itations begins to run in such cases, not necessarily from thc con- 
struction of tlie road, but from the time when the first irljury was sus- 
tained" ; and, in  Parker's case, the Court said "the right of action accrues 
in such cases when thc first injury is sustained." This last statement 
was intended to be that of the general rnle. Therc may be cases, how- 
ever, where the action necessarily should be brought at  the tiinc of the 
construction of thc road, as where the injury is manifestly permanent, 
and done at  once by the construction of the road, and is depender~l upw 
no  contingency. 

The rule, as announced in  Ridley's appeal, had in view such cases, as 
well as those where the first injury was the beginning of the rui~ning of 
the statute. 

CLARK, J., dissenting. I concur in the dissent of Mr. Justice Mont- 
gomcry. Since Lams 1895, chap. 224, all damages accruing from the 
coustruction of a railroad iliust be sued for within five years and the 
entire amount of damages must be recovered in  one action. This is a 
very just enactment and protects such corporations from the oppression 
of being sued again and again ad infiniturn on the ground of continuing 
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damages. But this action was instituted before the passage of the act 
and is governed by the former law which permitted the plaintiff to bring, 
a t  his option, an action for permanent damages, in  which case the entire 
damages, "past, present, and prospective," could be sued for in one 
action to which twenty years was the limitation, or, a t  plaintiff's election, 
from time to time, actions could be brought for the continuing damages, 
i n  which actions the recovery was limited to damages accruing within 
three years. Ridley a. R. R., 118 N. C., 996; Parker a. R. R., 119 
N. C., 677. 

Here the complaint could have been construed either as an action for 
permanent damages or for the continuing annual damages and 
the plaintiff could elect which remedy he would pursue. Lewis (507) 
v. R. R., N.  C., 179; Stokes v. Taylor, 104 N .  C., 394; Pulps v. 
Mock, 108 N. C., 601; Holden v. Warren, 118 N.  C., 326; Sams v. Price, 
119 N.  C., 572 (on p. 572). The plaintiff and defendant agreed upon 
treating this as an action for permanent damages and an issue on that 
aspect of the case was submitted by consent. I t  was tried as such, and 
there was consequently error in  refusing the prayer of the plaintiff. 
The allegation of the complaint and the proof was that the permanent 
damage was sustained, if at all, in 1889. The statute necessarily ran, 
therefore, from that year, and as it further appeared that, as to one 
tract at least, the plaintiff was not the owner thereof till 1890, i t  was 
error to grant him judgment. The case should go back for a new trial, 
when the plaintiff may elect to take a nonsuit as to damages for that 
tract, or the Court may, in its discretion, permit him to amend the com- 
plaint so as to sue for the continuing damages only. I t  would seem clear 
that a person acquiring title to any property-whether real or personal 
-in 1890 cannot recover damages for a permanent impairment or injury 
inflicted u$on that property in 1889 before he acquired it. Salisbury v. 
R. R., 98 N. C., 465 (on p. 471). 

Cited;: Ilocutt v. R. R., 124 N.  C., 219; Nizzell v. McGowan, 125 
N.  C., 445; Lassiter v. R. R., 126 N. C., 512; Geer v. Water Co., 127 
N. C., 354; Shields v. a. R., 129 N.  C., 3 ;  ~Vullen v. Water Co., 130 
N.  C., 505; Phillips 11. Tel. Co., ib., 526; Dale v. I Z .  R., 132 N. C., 707, 
708; Cand'ler v. Electric Co., 135 N. C., 18; Stack v. R. R., 139 N.  C., 
368; Mast u. Sapp, 140 N. C., 538; Thowzason v. R. R., 142 N. C., 331; 
Beasley v. R. R., 147 N.  C., 365; Staton v. R. R., ib., 441; Pickett v. 
R. R., 153 N. C., 150. 
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I I N  THE SUPREME COURT. [ I 2 0  

Action for Damages-Principal and Agent-Naster and Servant- 
Authority of Saction Master-Evidence. 

I 

1. Where an agency is limited i t  is the duty of the person dealing with the 
agent to ascertain its value and extent of his authority and to deal with 
him accordingly. 

2. A section master of a railroad has such general authority only a s  is inci- 
dental to the duty assigned to him, and no power whatever as  to the 
transportation of passengers, and notice of this limited authority will be 
implied from the natural and apparent divisions of the business of a 
railroad company among its various departments. 

3. I n  order to render the principal or master liable for the act of his agent 
or servant, the act (in the absence of express authority to do i t )  must be 
Qne that  pertains to the business and one that is fairly within the scope 
of the employment. 

4. A section master of a railroad company, by gratuitously taking a person 
walking along the track upon a hand-car in use by him in the perform- 
ance of his duties, cannot thereby render his principal liable a s  a common 
carrier to such person a s  a passenger. 

5. When a person riding on a hand-car with a section master is injured by 
collision with a train, a conversation after the accident between the 
section master and the conductor of the colliding train is inadmissible a s  
part of res gestae. 

6. In the trial of a n  action for damages for injuries to a person who was hurt  
while riding on a hand-car in  use by the section master of a railroad, i t  
was competent for the defendant to show the limited authority of the 
section master under the printed rules of the company. 

ACTION, f o r  damages, t r ied before McIver, J., and  a jury,  a t  F a l l  
Term, 1896, of GRANVILLE. 

There  w a s  a judgment f o r  the  plaintiff, a n d  defendant appealed, as- 
signing the  errors  referred to i n  t h e  opinion of the  Court.  

Messrs. J .  A. Long and J .  W .  Graham for plaidif.  
Messrs. E. B. Withers, W .  A. Fentress, and A. P. Thorn for defend- 

ant (appellant). 

(509) FAIRCLOTH, C. J. T h e  issues submitted b y  the  Court ,  without 
exception b y  ei ther  par ty,  were : (1) Was the  plaintiff in ju red  b y  

the  negligence of t h e  defendant, a s  alleged i n  t h e  complaint?  ( 2 )  W a s  
the  plaintiff guilty of contr ibutory negligence? ( 3 )  After  t h e  plaintiff's 
negligence, could the  defendant, by  the  exercise of reasonable care, have 
avoided i n j u r y  to  the  plaintiff 2 T h e  ju ry  answered each issue, "Yes." 
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Defendant's road runs from Norfolk to Danville, Va., and a section of 
i t  lies between Danville and Blanch Station of several miles in length, 
including Moore's Creek trestle. C. E. Qaughan was the section master 
of said section, with several hands at  work. He  was using a hand-car, 
which was used to carry hands and tools to and from work. The plaintiff 
was walking along the track of the defendant between Moore's Creek and 
Blanch Station, when the hand-car passed him, going towards Blanch; 
and he asked permission to get on the hand-car and ride, and he was per- 
mitted to do so by the section master. This was on 6 August, 1896, and 
plaintiff says he was hurt between 5 and 6 o'clock, p. m. Four or five 
hundred yards out from Blanch is a sharp curve in  the road, with banks 
twenty or thirty feet high. While rounding this curve, an excursion 
train from Norfolk struck the hand-car, and plaintiff was injured. The 
section master and hands jumped off and were not hurt. The engineer 
was on the lookout, but did not see, and could not have seen, the hand- 
car in time to prevent the collision. 

There was no evidence that passengers either habitually or occasionally 
rode on this car. No fare was paid or charged. There was no arrange- 
ment or seats on i t  for passengers, and i t  was used for transporting em- 
ployees and their tools. I t  was the duty of the section master to keep 
the road and bridges in  repair. 

Upon these facts, the plaintiff alleges that he was a passenger (510) 
on defendant's road, and was entitled to the same care and pro- 
tection as other passengers, and that defendant owed him the same duty 
as if he had been on a passenger train. The defendant denies this propo- 
sition, and avers that plaintiff had only the rights of any stranger walk- 
ing along the defendant's roadbed, and insists that the permission of the 
section master to allow plaintiff to ride on the car, and thereby establish 
the relation of passenger and carrier between the plaintiff and defendant, 
was ultra vires. This is the ~ r i n c i p a l  question on the merits of the case. 

We find in the exceptions ground for a new trial, but it will not be 
proper for us to give our opinion on the principal question. The law of 
common carriers will not solve this question. I t  must be settled by the 
principles of the law of agency. The defendant is a common carrier, but 
every employee of the defendant is its agent with such powers as pertain 
to the duties of his department or such others as may be expressly given 
him. And this presents the question whether the section master, as an 
agent of the defendant, had authority to take the plaintiff on the hand- 
car in  such a way as to fasten on the defendant the duties of a carrier to 
him as a passenger. 

I t  must be conceded that any carrier has a right to make reasonable 
regulations in the management of his business. He  may, if he sees fit, 
have the freight and passenger business carried on upon the same train 
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under one management, or he may completely separate these transactions 
by arranging them in distinct departments. He  may have a conductor 
for a freight train and a conductor for a passenger train, but such con- 
ductor would have very different powers. The name has but little sig- 

nificacce. The law would confer upon one such authority as was 
(511) incident to the business of moving freight, and no authority for 

moving passengers. This would clearly be so to one having actual 
notice of such a division of the business. The carrier may also arrange 
and allow freight to be carried on the "hand-car," and the law would 
confer on the section master such authority as was incidental to the busi- 
ness in which he was engaged, but no authority as to the transportation 
of passengers. I n  the great transactions of commercial business and cor- 
porations, as railroads and the like, convenience requires a subdivision of 
their work among numerous agents, each of whom may have a distinct 
employment, and is a general agent in his particular department, with no 
powers beyond it. EIe is identified with his master to that extent only. 
I n  the absence of actual notice of the extent of the power of these agents, 
is there anything in the nature and apparent division of the business 
which would imply notice to a supposed passenger, as the plaintiff in 
this instance? There is no real analogy or resemblance between the 
duties of a conductor of a passenger train and those of a section master 
in  charge of a hand-car. A different class of men would be employed 
for such places, and the principal (the defendant) would have a right to 
assign specific and distinctly separate duties to each. The difference in 
the appearance of a passenger train and a hand-car would be significant. 
The conveniences of the former and the inconveniences of the latter 
would suggest to a wayfarer that one was for passengers, and that the 
other was not. Such evidences in  the actual operations of defendant's 
business would negative the conclusion that the carrier would allow 
passengers on the hand-car, and would suggest that the authority of the 
foreman of the section was limited to the business in  which he was actu- 

ally engaged. Under such circumstances, although a stranger to 
(512) the company may take a free ride with the foreman's assent, he 

could scarcely be regarded as a passenger and the defendant as 
a carrier, as to him. 

The presumption, then, is, that one riding on a hand-car is not legally 
a passenger; and it would rest upon him, under the circumstances of such 
cases, to rebut the presumption. This he may do by showing such gen- 
eral and continuous custom of the agent as would be notice to the prin- 
cipal and to the public, or that the agent had express authority from his 
principal, or that the ruled and regulations did not inhibit such conduct. 

An agent cannot enlarge his powers by his own acts. They must be 
included in the acts or conduct of the principal. When the agency is 
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limited, i t  is the duty of the person dealing with the agent to enquire into 
the nature and extent of the authority conferred, arid to deal with the 
agent accordingly. Clark, Cont., 734; Fcrguson v .  Mfg .  Co., 118 N .  C., 
946; Biggs v. Ins .  Go., 88 N.  C., 141. Railroads have tho right, as be- 
fore stated, to makc a separation between the different departments of 
their business, and, when this is done, the section master has such gen- 
eral  authority only as is incidental to the duty assigned to him, and no 
power whatever as to the transportation of passengers, and notice of this 
limited authority will be implied from the natural and apparent divisions 
of the business. "Thus, i t  will be seen that, in  the absence of express 
orders to do an act, in  order to render the master liable, the act must 
not only be one that pertains to the business, but must also be fairly 
within the scope of the authority conferred by the employment." Wood, 
Master and Servant, 546. For illustration, a clerk to sell goods suspects 
that goods have been stolen, and causes an arrest to be made. The master 
i s  not liable for the imprisonment or for the assault, because the 
arrest was an act which the clerk had no authority to do for the (513) 
master, either express o r  implied. 

We will now refer to two exceptions: 
First exception: Plaintiff proposed and was allowed, under defend- 

ant's objection, to prove a conversation soon after the accident, between 
the section master and thc conductor of the train. This was no part of 
the res gestce, and was incompetent. Sou the~ land  v. R. R., 106 N. C., 
100. 

Third exception : Defendant asked the witness Vaughan : "What were 
the rules and regulations of the comparry in  regard to persons, not em- 
ployees of the company, riding on the hand-cars, and what was the wit- 
ness' custom in regard thereto ?" Plaintiff's objection was sustained and 
defendant excepted. The plaintiff, having certainly implied notice of 
the limited authority of the section master, still had the right to show 
express authority from the rules and regulations of the company that he 
(the section master) had authority to receive passengers on his car, and 
that he occasionalIy did so, and for a similar reason, the defendant had 
the right to show that, by said rules, the foreman's authority was lim- 
ited, and what was hi,s custom. The exclusion of this evidence was er- 
roneous. 

We need not examine the other exceptions. Shaw v.  WiTliams, 100 
N. C., 272; 1 Am. and Eng. Enc. Law, 351. See on this subject R. R. V. 
Boll ing,  59 Ark., 395; Eaton  v. R. R., 57 N. Y., 382. 

Error. 

Cited: 8. c., 122 N. C., 901; Xunwrwwow v. Baruch, 128 N. C., 204; 
Daniel v. R. R., 136 N. C., 521, 526; Jackson v .  Tel .  Co., I39 N.  C., 354; 
Dover  v. Mfg. Co., 157 N.  C., 327. 
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(514) 
J. B. STANLEY, ADMINISTEATOR OF J. T. STANLEY, DECEASED, V. THE 

DURIiCAM & NORTHERN RAILROAD COMPANY. 

Action for Damagc?s-Injury to Person on Trac7c-Negligence and 
Contvibutory Negligence. 

1. A person walking on a railroad track is not bound to be on the lookout 
for a danger which he has no reasonable ground to apprehend, and has 
a right to suppose that the railroad company will take care to provide 
against injuring pcdestria~ls by the use of proper lights and signals; 
hence, 

2. Whcrc, on the trial of an action for damages for injuries resulting in the 
death of plaintiff's intestate, who was killed by the defendant's train, it 
appeared that the intestate was walking at night on the railroad track, 
on which persons were accustomed to walk, and was killed by being 
struck by a train which carried no light and gave no signal, it was error 
to instruct the jury that plaintiff could not recover if his intestate could 
have discovered the train by ordinary watchfulness and precaution, and 
by using his senses, since the failure of the defendant's train to carry a 
light was a continuing negligence and the proximate cause of the injury. 

ACTION, for damages, tried before Coble, J., and a jury, at  March 
Term, 1896, of DURRAM. There was a verdict for the defendant and 
plaintiff appealed, assigning as error the instruction referred to in  the 
opinion of the Court. 

Messrs. F .  A. Greefi, d. W.  Graham, and Boone & Bryant for plaintif 
(appel la12.t) . 

Messrs. L. R. Watts, MacRae & .Day, J. B .  Batchelor and Winston & 
Fuller for defendant. 

MONTGOMERY, J. The plaintiff's intestate, in  the night time, was 
walking along the defendant's tracks between Durham and East Durham, 
thc public being accustomed to use the same as a walking way, when he  

was run down by the company's engine, which was moving with a 
(515) box car in front, and hurt so badly that he died from the injury. 

The box car in front of the engine obscured the headlight so that 
the track was not lighted in  front of the moving train. The testimony 
as to whether there was a watchman and light on the box car was con- 
flicting and contradictory. The following issues were submitted to the 
jury : 

I. Was the death of plaintiff's intestate caused by the negligence of de- 
fendant ? 

2. Was plaintiff's intestate guilty of contributory negligence? 
3. Could the dcfendant, notwithstanding previous negligence of the 

plaintiff's intestate, have by the exercise of ordinary care and prudence 
avoided injury to him? 

4. What damage is  plaintiff entitled to recover? 
356 
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A part of his Honor's charge was as follows: "If the jury should 
answer the first issue 'Yes,' that the defendant was guilty of negligence, 
stilI this would not excuse the pIaintiff7s intestate from using ordinary 
care and due diligence with regard to his own safety. I f  he could, by 
the use of ordinary watchfulness and precaution, have discovered the 
approach of the car and engine in time to have gotten off the track and 
saved himself, and could have done so and did not, then he contributed to 
his own injdry, and the jury would answer the second issue 'Yes.' I f  
by using his senses, he could have seen or heard the train coming and 
failed to do so, but walked thoughtlessly and carelessly or recklessly 
along the track, then he was guilty of negligence and contributed to his 
own injury." 

This was error. The plaintiff was not required to be on the lookout 
for his safety, if there was no light on the box car or other proper sig- 
nal given to warn him of his danger. I t  was not incumbent on him to 
be on the lookout for a danger which he had no reasonable ground 
to apprehend to exist. H e  had a right to suppose that the corn- (516) 
pany would take care to provide against injuring pedestrians on 
the track by providing proper lights and signals; and to feel secure in 
acting upon that supposition. And if this light was not furnished (and 
there was testimony going to show that it was not), the company was 
not only negligent, but its negligence was a continuing one. The jury 
found that the defendant was guilty of negligence for its failure to have 
a light on the car in  front of the engine. On account of that failure, 
the plaintiff's intestate was put off his guard and cut off from the op- 
portunity to see his danger, and the failure was a continuing negligence 
of omission of duty on the part of the company, the performance of 
which would have enabled the defendant to have had the last clear 
opportunity to prevent the injury, and this negligence was therefore 
the proximate cause of the injury. Illoyd v. R. B., 118 N. C., 1010; 
Mesic v. R. R, ante, 489. 

The charge of his Honor was otherwise a clear and full exposition of 
the law of negligence as applicable to the facts of the case and, if Lloyd's 
case, supra, had been published at  the time of the trial, his Honor would 
not have fallen into the error herein pointed out. 

New trial. 

Cited: Ptcmell 21. R. B., 122 N. C., 840, 845; Worton v. R. R., ib., 
936; Lea v. R. R., 129 N. C., 463; Bmith v. R. R., 131 N.  C., 622; 
Reid v. R. R., 140 N.  C., 150; Heavener v. B. R., 141 N,. C., 241; Ger- 
ringer v. R. R., 146 N. C., 34; Edge v. A. R., 153 N. C., 215 ; Exum v. 
R. R., 154 N. C., 415; Hammett v. R. R., 157 N.  C., 324; Shepherd v. 
R. R., 163 N. C.; 52; Talley v. R. R., ib., 571, 572, 579; Hill v. R. R., 
166 N. C., 596, 598; McNeill v. R. R., 167 N. C., 396, 399. 
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(517) 
T. C .  BUKNE1!L"i' v. WLLMINGTON, NEW BEEN AND NORFOLK 

RAILWAY COMPANY. 

Action for Damages - Trial - Witness - Corroborative Testimony - 
Opinion Evidence - Experts - Hypothetical Questions - Instruc- 
tion$-Exceptions. 

1. I t  is competent to  corroborate a witness by showing that  he has previously 
made the same statement as to  the transaction a s  that  given by him in 
his testimony. 

2. I n  such case i t  is not necessary to ask the witncss to  whom such former 
statement, offered in corroboration, was made. 

3. A "broadside" exception "to the charge a s  given" is valueless. 

4. Where, on the trial of a n  action, there was no evidence to show any 
impairment of plaintiff's hearing, it  was error to  admit a hypothetical 
question to a physician a s  to the cause of a n  injury complairied of in a n  
action, which question was based upon plaintiff's "sight and hearing 
being impaired." 

ACTION, for damages for personal injuries resulting from defendant's 
negligence, tried before Coble, J., and a jury, at  Fall Term, 1896, of 
NEW HANOVER. There was a verdict, followed by a judgment, for the 
plaintiff and defendant appealed. 

Mr. Thomas W.  Strange for plaintiff. 
Messrs. A. M. Waddell and J .  1). Bellumy for defendant (appellant). 

CLARK, J. The first assignment of error is unfounded. I t  is compe- 
tent to corroborate a witness by showing that previously he had made 
the same statement as to the transaction as that given by him on the 
trial. Johnson, v. Patterson, 9 N. C., 183; S. v.  Twi t t y ,  ib., 449; S .  v. 
George, 30 N.  C., 324; S .  v. Dove, 32 N.  C., 469; Bullinger v.  MarshalI, 
70 N. C., 520; S. v .  Larcton, 78 N. C., 564; S. v .  Parish, 79 N. C., 610; 

J o n ~ s  v .  Jones, 80 N.  C., 246; S. v. BIaclcburn, ib., 474; Roberts 
(518) v. Roberts, 82 N.  C., 29; S. v.  Boon, 82 N. C., 637; McLeod v. 

Rullard, 84 N.  C., 515, 529; Davis v.  Council, 92 N.  C., 725; 
S. v. Brewer, 98 N .  C., 607; 8. v. Jacobs, 107 N.  C., 873; X. v. Free- 
man, 100 N .  C., 429; S .  11. Ward,  103 N.  C., 419 ; S. v .  Morton, 107 N. 
C., 890; S. v. Rrabham, 108 N. C., 793; Hoolcs v. IIouston, 109 N. C., 
620; Gregg v.  Mallett, 111 N.  C., 74; S. v .  Mcli inney,  ib., 683; Byrd v. 
Hudson,, 113 N. C., 203. Indeed, t h e  witness himself is competent to 
testify to the consistent statements previously made by him. S. v. George, 
supra; March v. Hurrell, 46 N.  C., 329; 8. v. Mitchell, 89 N. C., 521; 
8. ;u. Whitfield, 92 N .  C., 831; MacRae v. Mnlloy, 93 N.  C., 154; S. v.  
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Rowe, 98 N .  C., 629; S. v.  Rh?yne, 109 N .  C., 794; S p ~ a p e  v.  Bond, 
113 N.  C., 551; Wallace 11. Grizzard, 114 N .  C., 488; S. v. Staton, ib., 
813. 

I n  view of these, and yet other decisions continuously from those of 
' the first Chief Justice of this court abovc cited from 9 N. C. Reports, 

down to the present, uniformly sustaining the competency of such evi- 
dencc, i t  admits of a mild surprise that such exception should be again 
presented to this court. 

I t  is true that the Judge should explain to the jury that such evi- 
dence is merely corroborative, and not substantive evidence (Sprague v. 
Bond, supra), but there is no exception that the court failed to instruct 
the jury that i t  was merely corroborative evidence, and the presumption 
is that the charge was unexceptionable in that respect. HyrR v .  Hudson, 
113 N. C., 203; S. v. Brabham, 108 N.  C., 793 (on p. 796) ; AS'. v. Powell, 
106 N.  C., 635. The "broadside" exception "to the charge as given," 
is valueless for any purpose. ~ c ~ i n n o ? z  v. Moru'son, 104 N. C., 354, 
and cases there cited and numerous cases cited in Clark's Code ( 2  Ed.), 
pp. 382, 383, and i n  supplement to same, p. 64; S. v.  Page, 116 
N.  C., 1016; Kendrick v. Dellinger, 117 N. C., 491; S. v. Downs, (519) 
118 N. C., 1242. 

Nor is there any precedent or any support in reason for the earnest 
contcntion of counsel that the witness, when on the stand, should have 
been asked as to whom he had made corroborative statements. When 
i t  is sought to contradict a witness by showing statements made by him 
inconsistent with his evidenco i t  is competent on his cross-examination, 
in  order to put him on his guard, to ask him if he has not made such 
inconsistent statements; but even then this is not essential, when the 
evidence is material to the issue. Radford v. Rice, 19 N. C., 39 ; S. I ) .  

Patterson, 24 N. C., 346; Black v. Baylees, 86 N. C., 527; S. v.  Davis, 
87 N .  C., 514; 8. v. Mills, 91 N. C., 581; 8. v. Morton, 107 N. C., 890. 

I t  is only when a collateral question is asked as to declarations to show 
temper, bias or disposition of the witness that the preliminary question 
whether he has made such statement must be asked and timc and place 
must be given. S. v.  Brabharr~, 108 N. C., 793 (on p. 796) ; Radford v. 
Rice, supra; S .  v. Patterson, 24 N. C., 346; E d w a r h  v.  Sullivan, 30 
N.  C., 302; S .  21. Sam,  53 N.  C., 150; 8. v. k'irknzan, 63 N. C., 246. 
Indeed, as to other collateral questions, his answer is conclusive. Glurlc 
v.  Clark, 65 N.  C., 655; 8. v. Elliott, 68 N. C., 124; 8. v .  Pattemon, 
74 N .  C., 157; S.  v. Roberts, 81 N .  C., 605; S .  v. Glisson, 93 N.  C., 
506; S .  v. Hallard, 97 N. C., 443; S .  v. .Morris, 109 N. C., 820; 1 Green- 
leaf Ev., section 449. 

I n  deference to the request of counsel and the earnestness of argument 
we give the above resum6 of principles applicable to corroborative and 
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(520) impeaching evidence, as settled by the uniform decisions of our 
court. There are many other decisions to the same purport, but 

these are sufficient to show that the practice is reasonably well settled. 
On the second exception we are with the appellant. I t  was error to 

ask the expert, Dr. Russell, a hypothetical question as to the cause of 
injury described, bascd upon plaintiff's "sight and hearing being im- 
paired to such a degree that he has been unable to attend to his regular 
business, such troubles starting immediately after receiving the injury 
described and continuing almost unceasingly." There was no evidence 
tending to show such, or, indeed, any impairment of plaintiff's hearing, 
and his own testimony flatly contradicted it. He  said: "I have not been 
hard of hearing for ten years." The hypothetical evidence was calcu- 
lated to mislead the jury, and i t  was error to admit i t  over the defend- 
ant's exception. Rogers' Expert Test., scction 18 ; Ra,y v. Ray, 98 N. C., 
566. This renders i t  unnecessary to consider the other exccptions. 

New trial. 

Cited: Riltenhouse v. R .  B., post, 546; S. v. Websier, 121 N. C., 
587; 8. V .  Brown, 125 N. C., 608; Carr v. Smith, 129 N. C,, 234; S. v. 
Williams, ib., 583; Ratliff v. Ratliff, 131 N. C., 431; Jones v. Warren, 
134 N. C., 392 ; Cuthbertson v. Austin, 152 N. C., 338 ; Chrisco v. Yow, 
153 N. C., 435; Allred v. liirltman, 160 N. C., 394. 

CAROLINA CENTRAL RAILROAD COMPANY v. WIIlMINGTON 
STREET RAILWAY COMPANY. 

Railroads-Intersection--Street Railway Crossing Railroad Bridge- 
A ddiCiona1 Xerviizl.de. 

The running of street cars by an incorporated street railway company ovcr a 
bridge already constructed by a railroad company within the city limits 
and sufficient for the ordinary uscs of the public, imposes an additional 
servitude upon the bridge, for which the street railway company must 
render compensation by contributing to the expense of maintenance and 
by providing necessary conveniences at the intersection, as required by 
section 1957 (6) of The Code. 

(521) ACTION, heard on complaint and demurrer, before Xtarbuck, J., 
at  April Term, 1896, of NEW HANOVER. His  Honor sustained 

the demurrer and ~laintiff  appealed. 
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R. R. u. R. It. 

Mr. Iredell Meares f o r  plaintif (appellant). 
Mr. John D. Bellamy for defendant. 

MONTGOMERY, J. Upon entering the City of Wilmington, the plain- 
tiff company, before i t  could lay its track across Fourth Street, at  a 
point then within the city limits, was compelled to cut through a con- 
siderable embankment, thereby necessitating the building of a bridge 
over the cut i n  order that travel and transportation should not be ob- 
structed or delayed over the street. The territory within the city limits 
and contiguous to the bridge has never been built up, nor have streets 
been actually laid off there. The highway which, at  the bridge, is called 
Fourth Street, was the old public road leading out from the city before 
the city limits were extended. The bridge, when i t  was built, was, and is 
now, sufficient for the ordinary purposes of travel by foot and horse 
and vehicle transportation. The defendant railway company has 
commenced to run street cars over the bridge, and has determined to run 
them in sections of from two to four cars a t  a time. The defendant com- 
pany refuses to unite with the plaintiff in  the maintenance of the bridge 
in  order to meet, as the plaintiff contended, the larger servitudes im- 
posed upon i t  by the defendant company's cars, and to provide the neces- 
sary conveniences a t  the intersection as required of them by sub-section 
6, section 1957, of The Code. The plaintiff alleges further in  the com- 
plaint, "that if the said defendant Street Railway Company is allowed 
to operate its cars over the said bridge, there is great danger of 
the same giving way and accidents being thereby caused; and in  (522) 
the event of such accidents the plaintiff may be involved in  vexa- 
tious litigation and actions for alleged damages to its loss and injury by 
reason of the fact that the said bridge is inadequate to support the run- 
ning of the heavy cars defendant Street Railway Company proposes to 
run and operate over said bridge." The complaint concludes with a 
prayer for judgment that the defendant company be enjoined from carry- 
ing out its proposed action. 

A demurrer was filed and the ground assigned is that the complaint 
shows that the plaintiff company laid its track, dug the cut and built 
the bridge across Fourth Street after the limits of the city had been ex- 
tended beyond the bridge, and that neither the proposed action of the 
defendant company nor its action in the past imposes, or will impose, 
any additional servitude upon the bridge or upon the street of which 
said bridge forms a part, and that, therefore, no cause of action is set 
out i n  the complaint of the plaintiff. The demurrer was sustained. 

The demurrer raises the question whether or not the running of street 
cars by an incorporated street railway company over a bridge already 
constructed by a railroad company within the city limits and sufficient 
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for the ordinary uses of the public, iniposes an additional servitude upon 
the bridge. It would seem that the principle of law underlying the ques- 
tion, stripped of unnecessary verbiage, is a simple one. I n  the solution 
of the matter i t  is only necessary to consider two propositions; first, the 
nature of the liability to the public, imposed upon the plaintiff company 
at the time of the construction of the bridge; and, second, what con- 
tinuing liability, if any, was and is imposed upon the plaintiff as to the 
maintenance of the bridge. 

The law undoubtedly imposed upon the plaintiff company, at  the time 
the bridge was built, the obligation to put up such a structure as would 

bc sufficient for the then needs of the public as to travel and trans- 
(523) portation over the street or highway. I t  i s  also well settled by 

the authorities that the plaintiff company was under the further 
obligation of maintaining a bridge of such proportions and strength 
as would meet the continuing demands of the public in  reference to 
travel by foot and horse and the ordinary vehicle transportation over the 
street. The growth in  population and the building up of cities and trade, 
while probably increasing the expenditures of the plaintiff company in 
maintaining the bridge to meet changing conditions, also increase 
the business and profits of the plaintiff company, and thereby compen- 
sate it for its additional outlay on account of the added burden of servi- 
tude which these things produce. But does the obligation imposed upon 
the plaintiff extend any further than to rnair~tain a bridge -equal to the de- 
mands of the public for foot and horse travel and ordinary vehicle trans- 
portation ? Can the obligation be extended to include the use of the bridge - 
for the running of heavy street cars over i t  by a corporation formed 
for the profit of its stockholders and whose chief purpose is  privatr gain 
and not for thc public good? I t  seems to us that to state the question 
is to answer i t  in the negative. Street railways are, i n  a certain scnse, 
highways, but not in the strict scnse are they public ways; for their 
owners have private rights of property in thc franchise a ~ i d  they are 
operated for the private benefit of the stockholders. The public benefit 
from street railways is only incidental. I t  is beside the question to argue 
that, because the laying of a street railway track and the running of 
street cars do not impose any additional servitude upon the rights of 
the abutting proprietors in  the land used for a public street, therefore 
tho running of street cars over a bridge constructed by another corpora- 

tion and sufficient for all other purposes than the running of street 
(524) cars over them, does not impose additional servitude upon the 

bridge. There is no analogy in the two propositions and the same 
law is not applicable. The abutting owness along a street have either 
granted easements over the street or have been compensated for the tak- 
ing of their property for the public uses; and under the circumstances 
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they will not be allowed to complain of those modes of travel or trans- 
portation over the streets which have been sanctioned by the proper 
authorities, or to demand additional compensation for such uses to which 
the street is put unless such uses materially impair the rights of the 
abuttors and are made necessary for the sole use and benefit of the 
street railway company. Elliott on Roads and Streets, 558. I n  all cases 
where the abutting proprietors dedicate the street, or are paid for the 
property to be used as a street, there is a presumption that they intend 
that the street may be used by street railways, provided the ordinary 
and usual street uses are not destroyed or impaired to the real detriment 
of the public. The presumption does not apply to ordinary railroads, 
however. I n  Dillon's Municipal Corporations, section 722, the author 
writes: "Such proprietor must be taken to contemplate all improved 
and more convenient modes of use which are reasonably consistent with 
the use of the street by ordinary vehicles and in  the usual modes." But 
the plaintiff has received no benefit or compensation in any shape from 
the defendant company for the use of the bridge by defendant's street 
cars, nor has the defendant company shared the expense of building or 
maintaining the bridge; and the plaintiff company, therefore, owes the 
defendant no duty to furnish at  plaintiff's cost and risk a safe passage 
for defendant's street cars over the bridge to the end that the defendant " 
company may conduct its business, profitable only to i ts  own stockhold- 
ers, without risk or expense. That would simply be an appropri- 
ation of the property of one to the benefit of another without (525) 
compensation, and that could not, of course, be allowed. 

We are of the opinion that the plaintiff stated a good cause of action 
in its complaint, and that there was error in  the ruling of the court. 

Error. 

Cited: Rester v. Traction Co., 138 N. C., 291. 

SUSAN M. PULP, ADXINISTRATRIX OF WESLEY FULP, DECEASED, V. THE 
ROANOKE AND SOUTHERN RAILROAD COMPAXY. 

Action for Damages-Railroad Qr~ossings-Negligence-Contributory 
Negligence. 

1. Where, in the trial of an issue as to whether defendant railroad company 
negligently killed the intestate of plaintiff, the Court, after properly 
instructing the jury that the burden of showing the negligence was on 
the plaintiff, told the jury that if defendant's engineer gave a warning 
whistle at the crossing, or if the intestate was down upon the track, drunk 
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or unconscious, so that no signal given at  the usual safe and ordinary 
distance would have aroused him in time for him to avoid the result, 
there was no nrgliqent killing. H f l d ,  that such charge was erroneous for 
the reason that it connected the intestate's negligence with that of the 
defendant so that it cannot be seen whether the jury passed on defmd- 
ant's negligence, and for the further reason that it put upon plaintiff the 
burden of proving that her intestate was not negligent. 

2. On the trial of an issuc as to contributory negligence of a person killed on 
a railroad track by a train, the trial judge instructed the jury that, if 
the intestate failrd to note the approach of the train because he was 
drunk and was lrillcd in consequence, he was quilty of contributory ncgli- 
gence. Held,  that such charge was erroneous for the reason that it did 
not require the jury to pass upon the question whether, notwithstanding 
intestate's negligence, the defendant could, by the exercise of proper care, 
have averted the killing. 

(526) ACTION, for damages for the alleged negligent killing of the 
plaintiff's intestate by defendant, tricd before Hoke, J., and a 

jury, a t  December Term, 1896, of FORSYTH. There was a verdict for 
the defendant, and from the jud-pent thereon plaintiff appealed. 

Mr. J .  8. Grogan for plaintiff (appellant). 
1Mesm-s. Watson & Buxton for defendant. 

FURCISES, J. This is an action for damages, in  which the plaintiff, 
administratrix, alleges that the defendant negligently ran over and 
killed her intestate, Wesley Fulp. The killing was admitted to have 
been done by a freight train on defendant's road, in  the night time, near 
a public crossing about one mile north of Denny. The train that killed 
the intestate was going south, and struck the intestate !'thirty or forty" 
yards north of the crossing. There was a curve in  the road just before 
reaching the crossing. Lacy, the engineer, was introduced by the de- 
fcndant and testified: "I was engineer. I had twelve or fifteen freight 
cars that night. I t  was a few minutes after schedule time. I didn't 
know anything of having injured any one until next morning. I was 
in  my proper place-could not havc seen persons going along the track 
further than fifty yards, because the headlight would help me no further 
than that. The signs the next morning showed that the man was on the 
left side of the track. There were no signs on the cow-catcl.ler to show 
that i t  had struck him, but back of the cow-catcher and attached to the 
frame of the trucks on bolts that project downward, lower than the cow- 
catcher. The cow-catcher would pass over a man lying down inside of 
the rail, but these bolts would not. These bolts on the left side had 
blood on them and fibres of clothing, showing they had struck the de- 

ceased and that he was lying down. I could not have seen a man 
( 5 2 7 )  lying on the left side of the track that night, from my position 
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on the engine. I sounded the whistle and rang the bell bcfore reaching 
that crossing-it is a part of my duty." 

Another witncss testificd that the cngineer could not have stopped the 
train after turning the curve "before running sixty or seventy yards past 
the crossing." But Lacy, the engineer, and witness of defcndant, does 
not say a word as to whether he could have stoppcd thc train or not. 

A witness (Charles Marshall) testified that he lived on the road be- 
tween Walnut Cove and where the intestate was killed; that the intes- 
tate was a t  his house that night just after dark; was drinking; threw 
up at his house; wanted witness to go with him to show him the way 
to his mother's, but witness refused to do so; deceased left and went to- 
wards the road; he told him not to do so; heard the whistle of the en- 
gine a t  Walnut Cove; deceased went on; this was about fifteen minutes 
before the train passed; deceased had walked a quarter of a mile after 
this before he was killed by the defendant's train. 

I t  was the duty of the engineer to sound the whistle for this cross- 
ing, and there was evidence tending to show that he did not sound the 
whistle, while there was evidence tending to prove that he did sound the 
whistle, and the court properly submitted this question to the jury under 
the first issue. 

The Court submitted the following issues to the jury, and they were 
answered as indicated : 

"1. Was the plaintiff's intestate negligently killed by the defendant 
company ? Answer : No." 

"2. Was the intestate guilty of contributory negligence? Answer: 
Yes." 

"3. What damage is the plaintiff entitled to recover?" 
The Court charged the jury that the burden of proof to establish the 

first issue was upon the plaintiff, and the burden to establish the 
second issue was upon the defendant. This was correct, and is (528) 
not complainod of by the appellant, and we cite no authority to 
sustain a ruling that we consider correct and of which there is no com- 
plaint. 

But the Court further charged upon this first issue: "To recover on 
this issue the plaintiff must satisfy the jury from the greater weight of 
evidence that there was a failure to sound the whistle, and that such 
failure caused the killing, and if thc defendant did give the warning 
whistle, or if at  the time the illtestate was down upon the track drunk 
or unconscious, so that no signal given at  the usual safe and ordinary 
distance would have aroused the intcstate in time to have enabled him 
to avoid the result, there was no negligent killing and the issue should be 
answered 'No.' " Plaintiff excepted. 
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Thc Court then proceeded to charge the jury on the second issue, tell- 
ing them that the burden to establish this issue was upon the defendant. 
And, among other things, he charged them as follows : "Tf the irltestate 
was going along the railroad on his route of travel in the night time, 
and about the schedule time of trains, more especially if he was warned 
that a train was near, and was run over and killed at  a point away from 
the crossing, this would be a negligent act, and, if killing followed as 
a consequence, (this) issue should be answered 'Yes., " Plaintiff ex- 
cepted. 

"Or, if the intestate's failure to note the approach of trains was in 
whole or in part, because he was drunk, and was run over and killed 
in  consequence, this would be contributory negligence and the jury 
should answer the second issue 'Yes.' " Plaintiff excepted. 

The Court nowhere in  the charge given to the jury places any re- 
sponsibility on the defendant, except i t  was the defendant's duty to sound 
the whistle at the crossing. And while the Judge submits this to the 

jury, he connects i t  with the drunkenness and negligence of the 
(529) intestate, so that we are unable to see whether the jury passed 

upon the question of sounding the whistle or not. And he says, 
in his charge upon the first issue, and as a part of the same sentence in 
which he charges negligence, if the defendant did not sound the whistle, 
"or if at  the time the intestate was down upon the track drunk or un- 
conscious so that no signal given at  the usuaI safe and ordinary distance 
would have aroused the intestate in time to have enabled him to avoid the 
result, there was no negligent killing and the issue should bc answered 

This instruction was given in the charge upon the first issue 
and is erroneous : 

First-For the reason that i t  so connects the intestate's negligence with 
the negligence of the defendant, as to whether the defendant sounded 
the whistle or not, that i t  cannot be seen whether the jury passed upon 
the defendant's negligence or not. 

Second-For the reason that i t  put the burden on the plaintiff, of 
proving that the intestate was not guilty of contributory negligence, 
though he had charged that the burden of proving the intestate's negli- 
gence was on the defendant. 

The charge on the second issue is in  conflict with Pickctt v. R. R., 
117 N. C., 616; Llo?jd! v. R. R., 118 N. C., 1010, and every case on this 
subject to be found in our reports, except i t  may be Xrnifh 71. R. R., 114 
N. C., 728, and cases there cited, and this case has been expressly over- 
ruled. 

There was n o  evidence showing or tending to show but what the in- 
testate was killed within thirty or forty yards of the crossing. Indeed, 
the defendant proved this. So there was no evidence to justify the Court 
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in charging that if the intestate "was run over and killed at  a (530) 
point away from the crossing, this would be a negligent act, and 
killing followed as a consequence, this issue should be answered 'Yes.' " 
And this instruction is erroneous for that reason-that i t  was without 
any evidence to support it. 

But the great crror of the charge is, that i t  is i n  violation of that 
great principle in favor of human life, so thoroughly settled in this State 
and in  every jurisdiction, that the jury shall pass upon thc acts of the 
defendant, where negligence is alleged, and upon the contributory negli- 
gence of the intestate, if that is alleged. This has not been-done in  this 
trial. We have shown that i t  has not been done, as to sounding the 
whistle, in  a sufficiently intelligible way to be understood whether i t  was 
passed on or not. 

But more than that, the court below does not require any care on the 
part of the defendant. There is not one word said in  the charge as to 
the defendant's duties, except what is said about sounding the whistle. 
The jury is not told that, though the intestate may have been @ty of 
negligence by going on the defendant's road whether drunk or sober, i t  
was still the duty of the defendant's engineer to be in  his place, on the 
lookout, and if he saw the intestate or could by due diligence have seen 
him in  time to st06 the train and save the life of the intestate, i t  was his 
duty to do so; and if he did not, he was guilty of negligence-"the last 
clear chance,"-and the defendant would be liable. Piclcett v. R. R., 
supra, and cases there cited; Lloyd v. R. R., supTa. 

Instead of giving this charge, as pointed out in so many cases i n  our 
own reports, he charged the jury that "if the intestate's failure to note 
approaching trains was in  whole or in part because he was drunk, and 
was run over and killed in consequence, this would be contributory negli- 
gence, and the jury should answer the second issue 'Yes.'" This puts 
the whole casc upon the intestate's being drunk. And if this 
charge were sustained, i t  would be a free licensc to every rail- (531) 
road company in  the State to run over and kill every drunken 
man that got on its road, whether the conductor saw him or not-a 
doctrine, i t  seems to us, too shocking to be insisted upon. 

I t  is true that the engineer (Lacy) says that he was a t  his post, and 
that the head light enabled him to see for fifty yards. But the intestate 
was on the l e f t  hand side of the track, but between the rails, which are 
about four feet apart. And on this account, he (the engineer) being on 
the r i g h t  harzd side, could not see the intestate, and ran over and killed 
him, and did not know he had done so until the next morning. And sup- 
pose he did swear to this state of facts, was his word to be taken as abso- 
lutely true, so as to render i t  unnecessary to submit the question to the 
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jury? Why should his testimony not be submitted to the jury, as is 
the testimony of other witnesses? 

For the errors pointed out there must be a 
New trial. 

Cited: Powell 21. R. R., 125 N. C., 372; Cox v. R. R., 126 N. C., 106; 
Whiteside v. R. R., 128 N. C., 235; Stewart v. R. R., ib., 521; Bogan v. 
R. R., 129 N. C., 157; Jef?-ies v. R. R., ib., 240; Clegg v. R. R., 132 
N. C., 294; Cutts v. R. ll., 133 N. C., 83; Stewart v. R. R., 136 N. C., 
388; Peoples v. B. R., 137 N. C., 97; Stewart v. R. R., ib., 691; h'tewart 
v. Lumber co., 146 N. C., 63; Exurn v. R. R., 154 N. C., 417; Holman 
v. R. R., 159 N. C., 46; Shepherd v. R. R., 163 N. C., 521. 

THOMAS J. WILSON, ADMINISTIIATOR O F  RICHARD WILSON, DECEASED, V. 
T H E  WINSTON-SALEM RAILWAY AND ELECTRIC 

COMPANY. 

Practice-Appeal--Statement of Case. on Bpped-New Trial. 

Where the case on appeal states that appellant's requests for instructions to 
the jury were given "in substance" arid such requests are in conflict with 
the genrral tenor of the charge, a new trial will be granted, it being 
impossible to determine which or what part of the requested instructions 
were given. 

ACTION for damages for the alleged negligent killing of the plaintiff's 
intestate and son, tried before Hoke, J., and a jury, at January 1897, 

Special Term of EOR~YTH. There was a verdict for the plaintiff, 
(532) and from the judgment thereon the defendant appealed. 

Messrs. Watson & Buxton, a~ad Glenn & Manly for plainti f .  
Messrs. Jones & Patterson for defendant (appellant). 

FURCHES, J. . On the trial of this action the defendant submitted a 
number of written prayers for instructions, covering about six pages of 
printed matter. And the case on appeal says "the court gave defendant's 
prayers for instruction in subslance except the fifth prayer, which the 
court declined to give and the defendant excepted." 

When the case was called for argument the defendant moved for a 
certi0rar.i to the Judge who tried the case, upon the ground that the case 
on appeal was defective and apparently contradictory; that, if the pray- 
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ers asked were given, they were in conflict with the other part of tho 
charge as set out in  thc record. The motion was resisted by the plain- 
tiff', and the defendant then proposed to withdraw the motion if the 
plaintiff would agree that the defendant's prayers, except No. 5, were 
given. But plaintiff declincd to agree to this proposition. The defend- 
ant then proposed to withdraw the motion for a cert iorar i  if the plain- 
tiff would agree that none of the defendant's prayers were given, and the 
plaintiff declined to accept this proposition. 

Under the rules of this court, the defendant, having no intimation 
from the Judge who tried the case that he would make any altcration in 
the case on appeal as settled by him, and now before the court, the 
motion of defendant for a c e ~ t i o ~ a 7 - i  was refused and the case was argued 
as presented by the record. 

When the Judge who trim a case says he gave thc prayers for (533) 
instruction, or that he refused to give the instructions asked, we 
understand what he means, and this is binding on us, and we try the 
case according to what he says. 

But, where a number of prayers are asked that are obviously in con- 
flict with the charge as set out in the record, and the Judge says that 
he gave them "in substance," what can we say? That they were given 
in whole or in  part, and if in part, what par t?  The counsel cannot agree 
about it, and we have no means of determining this dispute between 
them. I f  the court modifies instructions asked, giving a part and reject- 
ing a part, the part given should be set out and distinguished from the 
part rejected. This would present the legal question to us, that we 
might pass upon it. But where the court says the prayers were given 
<( in substance," how do we know whether they were or were not? I f  this 
were allowed, i t  would make the Judge, who tried the case, the Judge of 
what is material to the rights of the parties, and what should go into the 
record, though i t  was a matter that transpired on the trial, and would 
authorize the Judge to give such parts of his charge as he thought 
material, whether the appellant thought it material or not. 

This cannot be so. The case on appeal should be a brief and concise 
statement of the case as tried, and should clearly set forth all the legal 
questions in  dispute, excepted to by the appellant, with a suficient state- 
ment of facts or of the evidence to present in an intelligible manncr the 
various questions of law. And, as we are on this subject, we feel i t  
necessary to call the attention of trial judges to the looso and unsaiis- 
factory manner in  which many cases on appeal come to this court. For  
instance, in  a number of cases that come here, i t  is said "here the clerk 
will copy the Judge's notes of evidence" (that is not so in  this case). 
These notes are taken in the hurry of the trial and usually 
consist of catch words and disconnected sentences. These are in- (534) 
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telligible to the Judge who takes thern and would enable him, by exer- 
cising a small degree of industry, to write out that part of the evidence 
necessary to properly present the case on appeal. But, besides the great 
amount of labor this throws upon us, we are often uncertain as to what 
the evidence is, after we have done the best we can to understand it. 
We do not think a Judge or lawyer ought to feel that he has discharged 
his duty by such work as this. 

There were many interesting questions presented by counsel on the 
argument of this case but, as we cannot dispose of the case upon its 
mcrits and, as they may not arise on another trial, we have not con- 
sidered any of thern. 

For  the rcasons assigned there must be a 
New trial. 

Cited:  Bennet t  v. Tel .  Co., 128 N.  C., 104. 

G. I). IIAMPTON V. TI-IE NOItFOLR A M )  WESTERN RAILROAD 
COMPANY. 

Act ion  for Damages- Tr ia l  - Evid'ence -Photographs as Evidence - 
"B~ondsid'e" Exception. 

1. Whcre, in the trial of an action for injuries, i t  hccarne material to show the 
location of a path existing two years before the trial a t  the time of and 
on thc lot where the accident occurred, there was evidence of changes in 
tbc situation and that  the lot had been fenced shortly after the accident, 
a photogr;~ph of the location, taken just before the trial, was properly 
rejected as  evidence, i t  being inadmissible, whcther offered a s  substantive 
evidence or a s  an unauthorized map. (Olarlr, J., dissenting). 

2. A "broadside" csception to the charge, without pointing out the error com- 
plained of, will not be consitlcred. 

(535) ACTION, for darnagcs, tried before G w e n ,  b., and a jury, at Fcb- 
ruary, 1897, Term, of FORSYTH. Th'e facts appear in the opinion. 

From a judgment for the plaintiff thc defendant appealed. 

Mesms. J .  X. Grogan and A. 3. Hol ton  for  plaintiff. 
Messrs. Watson  & L'uxton for defendant (appel lant) .  

FURCHES, J. This is an action for damages against the defendant. 
The complaint states that the injury complained of was received in 
1894, but it does not appear from the evidence whether i t  was in  1894 

0 
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o r  1895. The defendant's road runs through the City of Winston, along 
Tenth Street, which had been excavated to a depth of about thirty feet 
a t  the point where the injury was received. 

I t  is in  evidence that the plaintiff, on the night of the injury, went to 
Watlington's store, which fronts on Liberty Street, and purchased about 
sixty pourlds of groceries, put them in a bag and started home, and by 
some means missed his way. The night being dark, he fell into this deep 
cut and received the injury complained of. I t  appears that the rear end 
of Watlington's store is about thirty feet from Tenth Street, but the 
plaintiff testified that he had gone about 150 yards before he fell into 
the cut-thus traveling nearly parallel with defendant's road. He  also 
testified that he struck a path, after leaving the store, which he followed 
until he fell into the cut; that i t  was so dark he could not see the path, 
but he could feel it, so as to know he was i n  a path. 

The plaintiff alleged that the injury was caused by the defendant's 
negligence in  not fencing, and keeping fenced, this deep and dangerous 
cut in a city like Winston, while the defendant alleged that i t  was a back 
lot where the plaintiff fell, fenced on the front by the owner and 
that the defendant was guilty of no negligence in  not fencing it. (536) 
The  defendant also denied that there was any path running 
through said lot, as the plaintiff had testified. 

Upon these points there was much evidence on both sides. Watling- 
ton and others testified that there was no fence, and Watlington also 
testified that he had usually kept some empty barrels standing along the 
street to prevent persons going from the store back to the defendant's 
road, but he had sold them a short time before and the way was open 
from Liberty Street back to the defendant's road. 

B. F. Copple, J. W. Stout, A. H. Gilman and Watlingtorr testified that 
there was a path, as testified to by the plaintiff. While A. W. Morton 
and F. A. Nading testified that they lived near by and "never knew of 
any passway," etc., and I,. Norvell, and probably others, testified that 
there was a wire fence at Watlington's store a t  the time of the injury. 

Without undertaking to give all the evidence, we have stated it suffi- 
ciently to present the contention of .the parties. 

The defendant offered a map on the trial, made by one of the defend- 
ant's enl$loyees, which was allowed to be used without objection, though 
i t  was made by defendant's employees and not under order of court. 
The defendant also, during the trial, offered in  evidence a ~hotograph, 
which was objected to, a i d  defendant introduced A. J. Farrell, who tes- 
tified: "I an1 a photographer. I took the pictures last Friday; they 
are correct as the gro~ind view is." Ruled out and the defendant ex- 
cepted. This trial took place in February of this year (1897), and there 
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is evidence showing there have been changes made in  the fencing since 
the injury was received, and that the defendant has since enclosed this 
cut. 

This is the only exception taken during the trial. But the defendant 
asked severa! written instructions, which were not given. And 

(537) the defendant, after appealing from the judgment in  favor of 
the plaintiff, assigns the following grounds of error : 

"1. The refusal of his Honor to allow the photographs offered to be 
used as evidence." 

"2. Thc rcfusal of his Honor to give the special instructions prayed 
for by the defendant." 

"3. The instructions as given were calculated to mislead the jury, and 
are erroneous in law." 

Neither of these assignments can be sustained. The photographs were 
not evidence per se. They did not represent the plaintiff, the fall or the 
injury. At most, they could only supply the place of an unauthorized 
map, which is not evidence, and which the court may refusc to allow in 
evidence. Burwell v. Sneed, 104 N. C., 118. And when such maps are 
allowcd, they are not evidence, and can only be used by a witness to 
explain his evidence to the jury. Dobson v. Whisenhant, 101 N.  C., 647. 
There was no such purpose as this manifested in  this case. I t  seems 
to have been the idea of the defendant that they were, of themselves, 
substantive evidence. I f  we are in  error in  this, i t  is because the de- 
fendant has failed to makc manifest anything to the contrary. 

We have no doubt but what a photograph, taken soon after the occur- 
rence, might be used, as an unauthorized map may be used. Riddlle v. 
Germanton, 117 N.  C., 387. But, where i t  appeared to the court that 
the photograph had been taken two years or more after the injury was 
received, and where there was evidence of changes in the situation, and 
where i t  was material to establish a path (as i n  this case) as existing 
two years ago, but which was necessariIy effaced by the lapse of time, 
the ground soon after the injury was received having been fenced up, 

and the defendant having the use of a map of its own make, 
(538) which was shown to have been made soon after the plaintiff was 

injured;it seems to us to have been altogether proper to exclude 
the photograph, whether introduced as original, independent evidence 
or as an unauthorized map. 

The second assignment cannot be sustained. These prayers are long, 
confused and argumentative-each containing some proposition that the 
court could not properly give. S. 11. Neal, post, 61 3 ; R. R. v. Wain- 
wright, 9 Ga., 255. 

The third assignment is what is termed a "broadside" exception to 
the charge, without pointing any error, and cannot be sustained. This 

372 



N. C.] FEBRUARY TERM, 1897. 

has been so often decided by this court that i t  seems to us, if the learned 
counsel had thought there was error in  the charge, they would have com- 
plied with this oft-repeated rule. Eu~eel lo  v. Hapgood, 118 N.  C., 712; 
8. v. Downs, 118 N.  C., 1242; MeKinnon v. Morrison, 104 N .  C., 354, 
and cases cited in  Clark's Code (2  Ed.), pp. 382, 383. There is no 
error and the judgment is affirmed. 

CT~ARK, J., dissenting. A "photograph of the place of accident was 
offered but ruled out, and the defendant excepted." The photographer 
testified that the views were correct and taken from three different stand- 
points. Another witness (Thomas) testified "there is  very little change 
in  the ground from the time of the accident." This is the first time this 

. point has been presented in  this court, but i t  has often arisen elsewhere 
and the decisions have been quite uniform in admitting such evidence. 
The nature of the locality was a material point in  the trial. The testi- 
mony of many witnesses was offered for the purpose of conveying to 
the minds of the jury a picture of the locus in quo. This necessarily 
conveyed to them an idea of it, which was more or less imperfect. 
A plat made by one of the parties was admitted. This was compe- (539) 
tent as an aid to making clearer the testimony of the party offer- 
ing it. Justice 21. Luther, 94 N.  C., 793; Dobson v. W h i s e n h a ~ t ,  101 
N.  C., 645. A map, not made under the order of. the court, is really 
only the declaration, so to speak, of the party making i t ;  its reliability 
depends entirely upon his accuracy and conscientiousness, and is there- 
fore only admissible as his evidence, and because i t  may convey to the 
eyes of the jury somewhat more accurately the description which the 
witness was endeavoring to convey to their ears by his oral testimony. 
I n  many instances a photograph will be greater assistance to the jury 
than a plat. I t  is a picture of the place made automatically, the spot 
being reflected as in a mirror and the image chemically made permanent. 
I f  the jury could go out to view the spot in all cases where the nature 
of the locality is material, as in this, they would get a much more 
accurate idea than the language of any witness, however graphic, could 
convey to them. There are a vast number of cases in which photographs 
would greatly aid a jury which is unable to view the spot or subject- 
matter, because changed of too inconvenient to visit. 

Whether the jury should be permitted to view the place of the acci- 
dent or crime, '%ests in  the discretion of the Trial Judge; on some 
occasions i t  may be very useful, indeed, almost necessary. I t  was per- 
mitted in the trial of the Cluverius case, 81 Va., 787, and there are many 
precedents elsewhere for  such practice. I t  was allowed in  this State on 
the trial (for murder) of Gooch, 94 N. C., 987, and has been done in 
many other cases." Jenkins v. R. R., 110 N. C., 438. A photograph 
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offers nearly every advantage which could be obtained by a visit of the 
jury to the spot, and is without the objections to a "jury of view," 

which are that it is frclquently impracticable, owing to the dis- 
(540) tance of the locality, loss of time and expense, besides the oppor- 

tunity of irregularity in  the conduct of the jury. The photo- 
graph brings the spot to the jury, and in many cases a stereopticon has 
been used in  the court room to enlarge the picture, a more correct and 
vivid idea being thus conveyed to the minds of the jury tharr could be 
done by any language of witnesses, even when aided by the plat made by 
the order of the court. 

I t  is true, a photograph taken by order of the court would stand upon 
a better footing than one made ex parte, but frequently a photograph 
must be made, if a t  all, a t  once-before there is any action pending- 
for inslance, to represent the figure and position of one found slain, the 
locality of a railroad wreck, and in  many other instances in  which the 
value of the photograph as evidence depends upon its being taken before 
there has been any change after the occurrence in the locality or object 
whose representation it is intended to perpetuate and present to the jury. 
Accordingly, upon prima facie evidence of the photograph being a rep- 
rcsentation of what it is claimed to be, the courts admit it, subject to 
cross-examination as to the point of view from which i t  was taken, the 
skill of the artist, etc.; in  short, like any other testimony, to be weighed 
by the jury. 

I n  an action against the town to recover damages for injuries caused 
by a defect in a highway, a photograph of the place is admissible, if 
verified by proof that i t  is a true representation. Blair v. Pelham, 118 
Mass., 420, citing Marcy 71. Barnes, 16 Gray, 161; Ho7lenbeck 11. Rowley, 
8 Allerr, 473; Cozxens v. Higgir~s,  1 Abb., N .  Y., 451; R u l o f  u. People, 
45 N.  Y., 213; Udlderr,oolc v. Corn., 76 Pa.  St., 340; Church v. Milwau- 
kee, 31 Wis., 512. Whether i t  is sufficiently verified is a preliminary 
question of fact for the Judge. Corn. v. Coe, 115 Mass., 481; Walker v. 

Cud i s ,  116 Mass., 98. 
(541) Photographic pictures of the place where a homicide was com- 

mitted are competent when i t  is shown that there was no material 
change in  the aspect after the homicide and before the photograph is 
taken. Keyes v. State, 122 Ind., 527, citing People v. Buddensieck, 103 
N.  Y., 487; Cowley v. People, 83 N.  Y., 464; Reddin v. Gates, 52 Iowa, 
210, and other cases. 

A photograph of the broken trestle and wrecked train, taken about 
two hours after the accident and verified by the person by whom i t  was 
taken, is admissible in evidence. R. R. v. Smi th ,  90 Ala., 25, citing 
Lulce v. C a l h o u ~ ~ ,  52 Ala., 115; Locke v. R. R., 46 Iowa 109, and many 
other cases. 
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HAMPTON v. It. R. 

I n  Dyson v. R. R., 57 Conn., 10, which was an action for an injury 
a t  a railroad crossing, a photograph was admitted in  evidence, "the 
change in  the appearance of the locality made by the falling of the 
leaves from the trees being open to explanation," citing Randall v. Chase, 
133 Mass., 210, and other cases. 

I n  People v. Buddensieck, 103 N.  Y., 487, 500, which was a trial for 
homicide, the court says the photograph "no doubt carried to the minds 
of the jury a better image of the subject-matter than any oral description 
by eye witnesses could have done. * * * No doubt the court, in its 
discretion, might have allowed the jury to visit and view the premises, 
as i t  was asked to do by the prisoner's counsel, but i t  was not bound to 
do so." 

Photographs have been admitted to show the appearance of the plain- 
tiff's back three days after an assault and battery. Reddin v. Gates, 52 
Iowa, 213. Long ago, the poet Horace, spoke of thc greater effect of 
that which is seen than of that which is described by words: 

"Segnius irritant ai~imos demissa pcr aurem 
Quam quae sunt oculis subjecta iidelibus." 

Where, however, a photograph was taken by an amateur two (542) 
months after a railroad accident. and there was evidence that i t  
did not correctly represent the condition and surroundings as they were 
a t  the time of the accident, i t  was properly excluded. R. R. v. Monag- 
han,  140 Ill., 474. The material point in  that case was whether the 
view of the engineer had been obstructed by box cars standing on the 
side track, which had been removed when the photograph was taken. 

Where the p l a i n t 8  testified that the photograph offered by him repre- 
sented fairly the locus in quo of a railroad accident, though he did not 
take i t  and did not know from what point i t  was taken, the photograph 
was admitted (Archer  ?I. R. R., 106 N. Y., 589)) the court saying that 
such pictures, like maps and other diagrams, "serve to explain or illus- 
trate and apply testimony, and are uriifornily received and are useful, if 
not indispensable, to enable courts and juries to comprehend readily the 
question in  dispute. Of course, its value, like the value of other evi- 
dence, depends upon its accuracy, of which there was some evidence." 

The dieisions admitting photographs as proper and useful evidence 
are numerous and almost uniform. Among the latest cases may be cited 
Turner  v. IZ. R., 158 Mass., 261; Omaha v. Beeson, 36 Neb., 361 ; 
R. B. v. Moore (Tex.), 15 S .  W., 714. 

The text-books are to the same effect. 1 Thompson Trials, section 
869; 2 Jones Evidence, section 597; 2 Rice Evidence, p. 1170; Bradner 
Evidence, p. 140. Indeed, tho court, in  its discretion, may permit the 
photographs to be enlarged on examination in  the court room by a 
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stereoscope or othcr magnifying glass. Rockford, v. Russell, 9 Bradw. 
(Ill.), 229; Barker v. Pcwy, 67 Iowa, 146; German School 11. Dubuque, 

64 Iowa, 736, and the jury can takc the photographs to their 
(543) room. Thompson Trials, supra. The law avails itself of every 

advance in science which renders the investigation of truth more 
accurate, and recent authorities have admitted as aids to a court in its 
search after truth the Roentgen or X-ray photographs, "their admission 
being opposed on the familiar principle, so often appcalcd to in the 
courts of this country, that this kind of evidence was unknown to the 
learned lawyers of the Heptarchy, and therefore was no evidence at all." 
31 Am. Law Review, 268. Doubtless in the near future cinematoscopes 
may bc used in the court room whenever the object shall be to convey to 
the minds of the jury a true picture of living action, as the movements 
of a horse, of a train, an assault and battery, or a riot and the like. 
Law, like medicine, must make use of every improvement that will secure 
greater certainty in attaining its object. 

This being the first case of the kind here, a review of the authorities 
and reasoning sustaining the admission of such evidence has been not 
inappropriate. The best evidence, of course, would be a view of the 
premises themselves by thc jury, if i t  is practicable and convenient, and 
if i t  can be had before there has been any change; but even then this 
lies in the discretion of the Trial Judge. The description of the place 
by the testimony of witnesses is a substitute and, as aids to such testi- 
mony, a map or diagram is competent, even if made ex parte, and for 
a stronger reason a photograph, in which the locality delineates itself 
automatically, so to speak, is admissible. Photographs have become ex- 
cccdingly valuable hclps in cases of homicide, collision, accident and, in- 
deed, in  all cases where the jury need to be informed as to the locus in 
quo. For  that reason, they will doubtless be hereafter largely used in 
trials here, as they have been elsewhere, although the majority of the 

court has deemed thc photograph not admissible in this case. 
(544) I n  the present case thc description of the locus in quo was ma- 

terial, as shown by the prolix and somewhat conflicting oral evi- 
dence resorted to in the effort to convey a comprehension of it to the 
jury, in which effort the photograph was an aid to which the jury were 
entitled, most especially as thcre was evidence that the locality had not 
changed. The photographer was also introduced and testified to the 
correctness of the photographs, taken from three different points. There 
was no contradictory evidence as to this, and the exclusion was not, and 
could not have been, upon the preliminary question that there was no 
evidence to identify the photographs or a change in the aspect of the 
ground, but i t  was upon the broad ground that they were not admissible 
in  evidence. I n  this, I think, there was error. 
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Cited: 8. v. Webster, 1 2 1  N. C., 587; Andrews v. Jones, 122 N. C., 
666;  Pierce v. R. R., 1 2 4  N. C., 9 9 ;  Vanderbilt v. B ~ o w n ,  128 N.  C., 
502; Davis v. R. R., 136  N. C., 116 ;  Martin v. Knight, 147  N .  C., 578;  
Piclcett v. R. R., 153 N. C., 1 4 9 ;  Bank v. McArthur, 1 6 5  N. C., 376;  
Long v. Byrd,  169 N.  C., 660; Lupton v. Express Co., ib., 676. 

JENNIE T. RITTENHOUSE, ~ M I N ~ S T R A T E I X  OF THOMAS D. RITTENIIOUSE, V. 

WILMINGTON STREET RAILWAY COMPANY. 

Action for Damages-Street Railways-TriaLTssues-Negligence and 
Con tdmtory  Negligence-Voluntary Risk-Fellow Servant-New 
Trial. 

1. Where an issue submitted to  a jury will enable a party to  present every 
phase of his case, it is needless to subdivide i t  into several issues. 

2. "Voluntary assumption of risk" bcing ernhraced in a n  issue a s  t o  contribu- 
tory negligence, it was not error, in the trial of a n  action for damages 
where the trial judge submitted a n  issue a s  to contributory negligence of 
plaintiff's intestate, to  refuse to submit a n  issue tendered by defendant 
as  to whether the plaintiff's intestate "voluntarily assumed" the risk of 
a n  in.jury. 

3. Where a witness was sought to be impeached on cross-examination, it was 
error to  exclude a written statement signed by him immediately after the 
transaction testified to, which was offered to corroborate his testimony on 
the trial. That such statement was not written by himself is not material ; 
i t  is sufficient if he signed it after reading it, or hearing it rcad. 

4. I t  was proper on a trial to refuse to  give a n  instruction prayrd for, which ' 

assumed a s  a fact a matter which was in  controversy. 

5. A motorman and track foreman of a street railway are  fellow-servants. 

6. The "Fellow-servant Act" (ch. 57, Pr. Laws of 1897), does not apply to a n  
action for injuries received before its passage, and in such case a servant 
cannot recover for injuries where his violation of his master's orders 
contributed to  such injuries. 

7 .  Where a new trial is granted by this Court in  an action for damages, but 
the answer to the issue as to damages is not complained of, it is  in the 
discretion of the appellate court whcther, on a new trial, the issqe a s  to 
damages shall bc retried. 

ACTION, f o r  damages for injur ies  to plaintiff's intestate  result- (545) 
ing in his death, t r i ed  before Boble, J., a n d  a jury, a t  F a l l  Term,  
1896, of NEW HANOVEX. 

Mr.  Thomas W .  Strange for plainti f .  
Mr.  George Rountree for defendant (appellant). 
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CLARK, J. WC do not think i t  was error to refuse to admit the fourth 
issue tendered by the defendant. I t  is true that in strict parlance, and 
logically, there is a distiiiction between contributory negligence of the 
intestate and his voluntarily taking a risk which he knew to be danger- 
ous. "Carelessness is not the same thing as intelligent choice," and most 
respectable authorities have pointed out the distinction. Bowen,  L. J., 
in T h o m a s  u. Quurterrv~ainc, 18 Q. B. D., 685, 697; Minor v. R. R., 153 
Mass., 398. But upon the issue of "contributory negligence" both 
phases of the matter, negligence and voluntary assumption of risk, could 
be submitted to the jury, and the charge shows that the Judge did so 

submit this case. The defendant was not cut off from presenting 
(546) any phase of his defense, and i t  can scrve no good purpose to 

more minutely divide the issues. H u m p h r e y  v. Chwc7%, 109 NN. 
C., 132; l lenrnurk q 3 .  R. R., 107 N. C., 185. I t  would rather serve to 
confuse the jury. Thc jury readily comprehend that, by the issue of 
contributory negligence, they are asked to find whether the defendant's 
fault was the proximate cause of his injury, and i t  is immaterial whether 
that fault was carelessness or a reckless assumptiori of risk, provided the 
jury are given to understand (as they wcre in this case by the evidence, 
the argument of counsel, the prayers for instruction and the charge of 
the Court) that the issue was broad enough to cover both phases. "IZeck- 
less assumption of risk" has always been taken in  our courts as being 
ernbraced in the issue of contributorp negligence. Burrgin 11. 12. R., 115 
N. C., 673; Dostel. a. R. IZ., 117 N. C., 651; T u r n e r  I ) .  Lumhcr Co., 119 
N. C., 387. No harm has come from this course, arrd there is no need 
of further refinement. 

I t  was error to exclude a written declaration of the witness Shechan 
offered to corroborate him. Ezlrnett v. IZ. R., antc, 517, and a summary 
of cases there cited. I t  made no difference that such declaration was 
not written by the witncss. That it was read over to him and signed 
by him made i t  his as fully as if he had written it. 

The seventh prayer for instruction was properly refused, as i t  assumed 
as a fact, though i t  was controverted, that the bad condition of the track 
was due to the negligence of C. H. Gilbert, and overlooked the further 
contention that the defendant was negligent in placing such a man, 
claimed to be unreliable, in charge of the track, and the evidence tend- 
ing to show that neither he nor any one else was really charged with the 
regular arrd careful supervision and inspection of it. Freed from these 

controverted questions of fact, i t  is sufficient to say that if Gil- 
(547) bert was responsible for the conditiorr of the track, the intestate 

motormarr and he were fellow servants. Ponton  v. R. R., 51 N. 
C., 245; Kirlc v. R. R., 94 N. C., 625, cited and approred in Hohbs v. 
R. R., 107 N. C., 1; W a l k e r  v. R. R., 128 Mass., 8 ;  Johnson 21. Tow 
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Boat Co., 135 Mass., 209; Howd v. R. R., 50 Miss., 178; R. R. v. Ten- 
dal, 74 Am. Dee., 259. The Act of 1897 (inadvertently printed among 
the Privatc Laws of 1897, chapter 56), which providcs that in  actions 
againit a railroad company for death or injuries sustained by an em- 
ployee, the negligence of a fellow servant shall not be a defense, though 
valid as to injuries occurring after its ratification, is not and cannot 
be retroactive, and at  the time of the accident which caused the death 
of the intestate the company was not liable for the negligeirce of his 
fellow servant. Ilagins v. R. R., 106 N. C., 537; Hobbs v.  R. R., supra. 

I t  is also proper to say, as i t  may be of assistance upon another trial, 
that if Rittenhouse was running his car rapidly over the bridge, con- 
trary to Rule 38 of the company, and the jury shall find that this mas 
the proximate cause of injury, the plaintiff cannot recover. I t  is set- 
tled law thst a servant cannot recover where his violation of his master's 
orders contributed to the injury. Bailey Master's Liability, 89, and 
note; Russell v. R. R., 47 Fed., 204; Mason v. R. R., 114 N. C., 718. 

There being no exception to the finding upon the third issue, as to 
the quantum of damages, the appellant defendant requested that, if a 
new trial were awarded, i t  should only be granted upon the other issues, 
as was the case in  Tillett v. R. R., 115 N. C., 662. Whether. in such 
cases the new trial shall be partial or not was held in  Nathan v.  R. R., 
118 N. C., 1066, to be in  the discretion of the court, and in this case the 
majority of the court are of opinion that the new trial should be 
unrestricted and upon all the issues. (548) 

New trial. 

Cited: Bank v. School, 121 N.  C., 108; Patterson v. Mills, ih., 266; 
Coley u. Stat~sv i l le ,  ib., 316; Pleasants 71. R. R., ib., 495; ~Strother v. 
R. R., 123 N. C., 200; W1.igkt 11. R. R., ib., 281; Benton v. Collins, 125 
N.  C., 90; Lloyd v. ITanes, 126 N.  C., 363; Wright v. B. R., 128 N. C., 
78; McDougald o. Lumberton, 129 N.  C., 202; Thomas v. R. R., ib., 395; 
D o r s ~ t t  v. Mfg.  Co., 131 N.  C., 261; P ~ e s s l y  v. Y a r n  M i l k ,  138 N .  C., 
420; In r e  Herring, 152 N. C., 259; McAtee v. N f g .  Co., 166 N. C., 458. 
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FRANK ALLEN v. THE CAROLINA CENTRAL RAILWAY COMPANY. 

Practice-Pleading-Demurrer-Moth to Make Pleading Definite. 

1. The purpose of The Code practice being to have controversies tried on 
their true merits and without unnecessary costs and delay, it provides for 
amending and perfecting the pleadings on motion in apt time addressed 
to the discretion of the Court, o r  by the Court em hero rnotu. 

2. Where a complaint in an action for negligence was defective in not 
definitely and sufficiently setting out the negligence complained of, objec- 
tion thereto should have been taken, not by demurrer, but by motion to 
have the plaintiff make his complaint more definite. 

ACTION, heard on complaint and demurrer, before Norwood, J., at 
October Term, 1896, of MECKLENB~RG. The complaint was as follows: 

"The plaintiff complains and alleges : 
"First-That the defendant, a t  the ti.me hereinafter stated, was and 

still is, a corporation duly created and organized under the law, and was 
and still is a common carrier of goods, wares, merchandise and passen- 
gers, and operated a railroad between the City of Charlotte, North Caro- 
lina, and the City of Wilmington, in said State, and used for this pur- 
pose railroad tracks, side tracks, engines, cars, etc., for the necessary 
conduct of its business as a railroad. 

"Second-That, on or about 16 June, 1893, the plaintiff, while in the 
employ of the defendant, was injured by a brake on one of the 

(549) cars of the defendant breaking. That the brake was defective, 
which was unknown to the plaintiff, which, by reasonable care, 

could have been discovered by the defendant. That the plaintiff served 
the defendant as a coupler and shifter, and was ordered by the conductor 
to put on the brake, which he did, in  a careful and cautious manner. 
That the defendant, by reasonableddiligence, might have known of the 
defectiveness and unsoundness of the brake. 

"Third-fiat the plaintiff used due care and caution in putting on 
the brakes, which he was ordered to do by his superior and boss, the 
conductor of the train, whom he was bound to obey. That upon his 
putting on the brake i t  broke, throwing him violently to the ground be- 
low. That he was knocked senseless, and was and is permanently in- 
jured. That his injuries received were no fault of his, but on account 
of the imperfect machinery, carelessness and negligence of the defendant. 
That by reason of the negligence of the defendant, as aforesaid, plaintiff 
was damaged five thousand ($5,000) dollars. 

"Wherefore, plaintiff demands judgment against the defendant: 
"I. For the sum of $5,000. 
9. For cost of action." 
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The demurrer was as follows : 
"The defendant demurs to the complaint filed in this action, and for 
oause of dcnlurrer says that the negligence alleged is not sufficiently and 
legally set out." 

The demurrer was overruled with leave to answer, but defendant ap- 
pealed. 

Messrs. Clarlcson & Dub and W.  R. Henry for plaintiff. 
Messrs. Burwell, Walker & Cansler for defendant (appellant). 

FAIRCL~TII, C. J. This case stands upon complaint and demur- (550) 
rer, and the ground of defense is "that the negligence alleged is 
not sufficiently and legally set out." The purpose of The Code is that 
controversies shall be tried on their true merits, and to this end i t  pre- 
scribes the mode, order and forms of pleading, with provisions for per- 
fecting the pleadings in  apt time, by striking out or amending the same. 

Where there is a defective cause of action, although in due form, the 
plaintiff cannot recover unless the Court in its discretion, on reasorlablc 
terms, allows an arnendment. When a good cause of actiou is set out, 
but defective in form, the Court may rcquire the pleadings to bc made 
definite and certain by amendment. The Code, sew. 259 and 261. For 
this purpose, however, the objector must move in apt time. I t  is too 
late after demurrer or answer. Stokes v.  Taylor, 104 N .  C., 394. This 
motion is addressed to the discretion of the Court. Conley v .  E. E., 109 
N. C., 692; Smi th  v. Summerfield, 108 8. C., 284. 

The Court may ex mero rnotu direct the pleadings to bc reformed. 
Buie v.  Brown, 104 N .  C., 335. See generally Clark's Code, p. 207, see. 
261. 

The demurrer to the sufficiency of the cause stated brings to this court 
a question of form or uncertainty in  the pleadings, and not the merits of 
the action, and thus costs and delay are incurred, which might have beerr 
avoided by a proper motion below, as we are to assume that the Judge 
would have granted the proper motion, certainly until i t  appears other- 
wise. 

Without comrncnding the form in which the plaintiff has stated his 
case in  the complaint, we think the defendant's remedy was by motion 
and not by demurrer. The case is remanded in  order that the parties 
may proceed as they are advised. We must sustain the judgment below, 
but we do so without prejudice to the rights of either party to 
plead de novo. (551) 

Remanded. 

Cited: Martin v. Bank,  131 N.  C., 124; R. R. v. Main, 132 N.  C., 453; 
Jones v.  Henderson, 147 N.  C., 325; Womack v. Carter, 160 N. C., 
290; Hemley  v. Furniture Co., 164 N.  C., 152. 
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W. It. McITdIANlCY v. THE SOUTIIEliN RAILWAY COMPANY. 

Action for Darnages-llailroads-17tIj~~ry to Person on Track-Contrib- 
utory Negligence. 

On the trial of an action for damages for injuries caused by the alleged negli- 
gencc of deientlnrrt railroad company, it appeared tlvat a street in Char- 
lotte was entirely occupied by the tracks of the defendant company and 
of the Seaboard Air Line, the spaces between which were frequently used 
by pedestrians, and that, on a dark night and for his own convenicnce, 
the plaintiff was walking on one of the tracks of the Seabo:rrtl Company 
:rnd, sccing an cnginc~ just in front of him, he stepped on defendant's 
track and was struczk by a train movinq backwards. He saw the train, 
but c~mld not tell whether it was moving or not. He was familiar with 
the surroundings and lrnew the risks of walking in that street. Held, 
that it  was crror to refuse an instruction that, if thc jury believed that 
plaintiff would have been safe if ,  after stepping from the Seaboard track, 
he had s t o r ~ ~ c d  in the space between that track and the defendant's track, 
it was ncgligenc2e for him to go further and that he could not recover. 

ACTION, tried for damages for injuries resulting from the alleged neg- 
ligence of defendant railroad company, tried before Starbuclc, J., and a 
jury, a t  March Term, 1896, of MECKLSNBUKG. The facts appear in the 
opinion. There was a verdict for  the plaintiff, and from tlle judgment 
thercon, defendant appealed. 

Messrs. Rurwell, Walker & Cansler for plaintiff. 
Messrs. G. F. Rason and J .  W .  Keernans for defendant (appellant). 

( 5 5 2 )  MONTGOMERY, J. That  section of A street, in Charlotte, be- 
twcm Fif th  and Trade streets, i s  entirely occupied by two tracks 

of the defendant company and two tracks of the Seaboard Air  Liilc Co., 
with spaces of from fivc to seven feet between the tracks. The spaces 
between the tracks were paved with coal dust and afforded a good walk- 
ing  way-onc better than the sidewalks. The  tracks were used by the 
respective railroad corporations for receiving their trains, shifting their 
cars and other similar purposes. The  freight depot was there also. 

The  night on which the plaintiff was injured was a dark one-so dark 
that  the crossties could not be seen. I t  was raining and there were no 
lights on the street. F o r  his own convenience he was walking upon one 
of the tracks of the Seaboard Air  Line, and, seeing an  engine just i n  
front, stepped off a i d  upon the space between the tracks, which he had 
left, and the defendant's track. The  engine was exhausting steam, and 
the plaintiff, to escape injury from that  sourcc, got upon the track of the 
defendant. Tnstantly, almost, he was knocked off the track and his leg 
broken by the rear box car of a train moving backwards, a t  the rate of 
between two and four miles an hour. 
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I N. C.] FEBRUARY TERM, 1897. 

H e  testified that when he got upon the defendant's track, and, looking, 
saw about fifteen feet off, the box car, there wa8 no light on the car, and 
no bell being rung, and that he could not tell whether the car was moving 
or not. 

The defendant introduced testimony going to show that there was a 
watchman on the lookout with a light at  the end of the car. 

The following issues were submitted to the jury: 1. Was plaintiff in- 
jured by defendant's negligence as alleged? 2. Did plaintiff, by his own 
negligence, contribute to his injury as alleged in  the complaint? 3. I f  
plaintiff, by his own negligence, contributed to his own injury, could 
defendant by the exercise of ordinary care, and notwithstanding 
plaintiff's negligence, have prevented the injury to plaintiff? (553) 
4. What are plaintiff's damages ? 

The case, as appears from the record, was well tried and the charge 
was very full and clear and able. But we are of the opinion that a new 
trial must be had, because of the failure of his Honor to give an instruc- 
tion prayed by the defendant, which is in  these words: "If the jury be- 
lieve that plaintiff would have been safe if, after stepping from the 
Seaboard track, he had stopped in the space between that track and 
the defendant's track, i t  was negligence for him to go further and place 
himself on defendant's track, and the answer to the second issue should 
be 'Yes.'" The plaintiff was acquainted with the surroundings at  the 
section of A street where he was hurt, and he knew for what purposes the 
four railroad tracks on that street were used. Although the public were 
accustomed to use the street and the tracks for walking ways, get the - .  

daintiff must have known that such use was a t  all times attended with 
some risk. And this risk was necessarily increased with the darkness of 
night. The use to which this street was put was a standing warning to 
pedestrians to be most careful when they undertook to walk through it. 
By plaintiff's own testimony it was so dark that he 'could not tell whether 
a box car fifteen feet off wais moving or not, although he says that he 
stopped and looked at i t  particularly before he went forward. I t  was 
early in  the night, being about 8 o'clock, and he had seen at  least one 
engine and train and hands at  work, and might have reasonably sup- 
posed that the usual work of the railroad would continue for some time. 
When, under these circumstances, the plaintiff left the safe walking way 
where he was, a place prepared by the defendant, and where no harm 
could have come to him had he continued in it, the night being 
dark and i t  raining, with no lights on the street, and put himself (554) 
on the defendant's track, he was negligent and contributed to his 
own injury. This is  not the case of one attempting to pass at  a railroad 
crossing in  a city. I f  a person should approach a crossing in  the night 
time, and, after looking and listening, should see a moving train or car 
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upon the track apparently a t  a standstill, without a light on the end, or 
without the cngineer or watchman making some other sufficient signal, or 
without the engineer, he, without culpability, might attempt the crossing, 
and if injured by the train he would be entitred to recover damages for 
the injury. Mayes a. IZ. R., 119 N. C., 755; 52 N. Y. Court of Appeals, 
215. But i t  must be borne in mind that the place where the plaintiff was 
injured was not a crossing, but upon a street filled up with four railroad 
tracks and constantly used for railroad purposes. The facts concerning 
plaintiff's conduct wcre undisputed, and we think but a single inference 
could be drawn from thcni by fair minded men, and that is that a pru- 
dent man would not have acted as the plaintiff did on the occasion of his 
injury. The jury found the defendant to be negligent and the plaintiff 
not guilty of contributory negligence, and under instructions from his 
Honor did not consider the third issue. 

I n  the next trial i t  may be necessary for the jury to consider that 
issue, if the testimony is unchanged. 

New trial. 

I Cited: 8. c., 122 N. C., 996, 999. 

C. TV. HODGES v. T H E  SOTSTHERN RAILWAY COMPANY. 

Act ion for Damages-Railroads-lnju~y to Pmsen,qers--8tepping f rom 
Train-Negligence and Contributory Negligence. 

Where, in the trial of an action for damages, it appeared from the testimony 
of plaintiff, who was a passenger on defendant's train, that after the 
name of the station at  which he was to stop had been called, at night, 
and the porter had opencd the door, plaintiff went out on the steps while 
the train was still movin~, and that the porter then said, "All right, sir," 
and that plaintiff then stepped off, not knowing that the train was mpv- 
ing, and was injured: Kcld, ( 1 )  that the evidence was sufficient to be 
submitted to the jury to show defendant's negligence, and (2) that such 
testimony showed that the plaintiff was not chargeable with contributory 
negligence. 

ACTION, for damages, tried before Norwood, J., and a jury, a t  March 
Term, 1897, of MECKLENBURG. At the conclusion of the testimony his 
Honor expressed the opinion that in no aspect of the testimony could the 
plaintiff recover, and in  deference thereto plaintiff submitted to a non- 
suit and appcaled. 
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Messrs. Burwell, Walker & Camler for plaintiff (appellar~t). 
Mr.  George El. Bason for defendant. 

DOUGLAS, J. I11 this case, thc Court below, at  the close of the evi- 
dence, having intimated an opinion that the plaintiff was not in  any 
aspect of the evidence ehtitled to recover, the plaintiff excepted and sub- 
mitted to a nonsuit. We think there was error. 

Taking the evidence of the plaintiff as true, and i t  must be so taken 
for the purpose of this appeal, there was sufficient evidence to go to the 
jury as to the negligence of the defendant. Viewed in  the light 
of the same testimony, the action of the plaintiff was not con- (556) 
tributory negligence per se. His station having t w i ~ e  been 
called he went to the front end of the car to get off. The porter opened 
the door for him, and the plaintiff stepped down to the last step of the 
car. While the plaintiff was standing there, the porter, who was stand- 
ing behind him with a light, said "All right, sir." The plaintiff then 
stepped off arid was injured. Under the circumstances the plaintiff had 
a right to* supposc that the remark of the porter was addressed to him, 
and he was not necessarily negligent in acting upon it. I t  was dark, and 
he could not tell whether the train was moving. The porter must have 
knowrl that the plaintiff was standing there for the purpose of getting 
off at  the proper time, and if the expression ['All right" meant anything, 
i t  rncarlt that i t  was right for him to get off. I t  was not only an implied 
invitation to get off, but i t  was equivalent to an assurance that he could 
safely do so. There was, therefore, no negligence per. sp, if any at  all. 
Lambelh 1 ' .  R. R., 66 N. C., 494; N a m e  v. R. R., 94 N. C., 619 ; IlTal7cins 
v. B. R., 116 N. C., 961; Ilinshaw v. R. R., 118 N. C., 1047. 

We have considered only the plaintiff's evidence, with such of the de- 
fendant's evidence as was favorable to the plaintiff, and this is all that 
could properly have been considered by the Court below, otherwise the 
Court would have been compelled to pass upon the weight of the evidence, 
which is exclusively within the province of the jury. Wittkowsky v. 
Wassorz, 71 N. C., 451; 5'. 71. Powell, 94 N .  C., 965; 8. v. C k a n ~ y ,  110 
N. C., 507 ; Spruill v. Ins. Co., a t  this term. 

For error in the intimation of his Honor a new trial is ordered. 
New trial. 

FAIRCLOTI~, C. J., dissents. 

Cited: X .  e., 122 N. C., 993; Cable v. R. R., ill., 895; Thomas v. Club, 
123 N. C., 288; Cox n. R. R., ib., 607; C o k y  v. R. R., 129 N. C., 413; 
Gordon v. R. R., 132 N. C., 570 ; Darden v. R. R., 144 N. C., 3 ; Ilearney 
v. R. R., 158 N. C., 555; Thorp v. T ~ a c t i o n  Co., 159 N.  C., 37; Garter v. 
R. R., 165 N. C., 252. 
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Ji:. F. T\71TSEIJ~ V. WEST ASZIEVILLI~C AND STJLPHUIZ SPRINGS 
lCAlT,TVAY COMPANY. 

Action f o ~  Darr~ngcs-Street Railways-Injury to Passenge7.-Evidence 
-Dcdaration of Ernp loy~e  of D ~ f r n d a n t  as t o  Condition o f  Track,  
Car,  etc.-Res Gestm-iV~g1ig~nc~-Xafe Appliances-Instr~ictions. 

1. I n  the trial of an action for injuries causcd by the dereiliuq of a street 
car because of excessive spcw1 in going dowu a steep grade, statements 
made to a witricss by the motorman of the street railway company, 
irnmcdiately precedinq the accitlcnt, a s  to the condition of the track and 
the want of sarid and as  to the car being overloaded and behind time. 
were competent a s  part of the 1cs yrslnr and also as  fixiug thc company 
with knowledge of facts requiring a greater degree of care and providence 
than ordinary. 

2. Innsriluch a s  the jury, uutlcr the practice in  this State, respoud to issues 
submitted and do not find a general verdict, i t  is uot error, in thc trial 
of a n  action iuvolving sevcral issucs, to refuse to  charge that,.ori c2crtain 
showing, the "plaintiff canriot recover." 

3. An exception "to the giviug of the sytec*ial instructiorrs prayed for, etc., from 
one to fourteen, both inclusive," is a specific exception to each and every 
one of the fourteen special inst~.uctioris so nurnbercd, and is as  available 
a s  if :t separate exception was made seriatim to each instruction. 

4. In  the trial of an action for injuries caused by thc alleged negligence of a 
street railway company in not providing proper appliances, etc., i t  was 
error to chargc that a street car company must provide "a11 known arid 
approved mnchinery ncccssary to protect its passengers," the true rule 
being that  it  is negligence not to adopt arid use a11 approved appliances 
which are  in general use and necessary for the safety of passengers. 

ACTIOK, tried before Eryan, J., and a jury, at  Dccember Term, 1896, 
of BUNCOMBE, for damages sustained by the plaintiff as a passenger on 
the strcct railway, which, i t  was alleged, negligently permitted its car to 
run down hill at  a rapid speed arid without proper appliances, whereby 
the car was derailed and the plaintiff injured. The usual issues as to 
negligence, contributory negligence and amount of damages were sub- 

mitted. Verdict and judgment for the plaintiff. Appeal by the 
(558) defendant, who assigned the following errors: 1. To the admis- 

sion by the Court of the testimony of J. D. Davis, to which objcc- 
tion and exception were made at  the trial. 2. To tlrc refusal of thc 
Court to give the first and fourth special instructions requested by the 
defendant. 3. To the modification or  qualification of the second instruc- 
tion prayed for by thc defendant. 4. To the giving of the special in- 
structions prayed for by the plaintiff, from one to fourteen, both inclu- 
sive. 5. To the judgment of the Court. 
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Messrs. L. $1. Bourne and T.  H. Cobb for plaintiff. 
Messrs. Merrimon & M e ~ r i m o n  and Davidson & Jones for defendant 

(appellant). 

CJ~ARK, J. The statements and dcclarations of the motorman, made 
to plaintiif just preceding the accident as to the condition of the track, 
as to his not having sand and the car bcing late and overloaded, and the 
rapidity of the speed, were competent as part of the rcs gestce and also 
as fixing the company with knowledge of facts requiring a greater degree 
of care and prudence than ordinary. 4 Thompson Corp., sees., 4913, 
4914; Morawetz Corp., sec. 540a. 

Each of the four special instructions asked by the defendant concludes 
by asking the Court to instruct the jury that the "plaintiff cannot 
recover." As the jury now respond to issues and do not find a general 
verdict, i t  was not error to refuse these praycrs, which would not aid the 
jury to answer the issues and might confuse them. Bottoms v. R. R., 
I09 N. C., 72; Parrell v. R. R., 102 N. C., 390; McDonald v. CYarson, 94 
N. C., 497. I f  a prayer is in  part erroneous, the Court may decline it. 
The Judge is not called upon to sift out the sound part and give 
it. S. 11. Melton, post, 591. The plaintiff, having asked fourteen (559) 
instructions, each one numbered and all of which were given, thc 
defendant excepted "to the giving of the special instructions prayed for 
by the plaintiffs, from one to fourteen, both inclusive." We cannot con- 
cur with the defendant's counsel that this is obiectionxble as a "broadside 
exception." I t  is a specific cxception to each and every one of the four- 
teen special instructions. I t  puts tlre Judgc on notice to send up the evi- 
dence applicable to each, and the opposite party knows that each of the 
fourteen propositions of law contained in  those prayers will be challenged 
here. When an exccption is made "to the charge as given," this, by re- 
pcated decisions of this Court, is invalid, except when the charge contains 
only one proposition of law. When i t  contains more than one, tlre 
appellant must point out each objcctionable proposition of law in the 
charge by an exception embracing it, and the statute gives him ten days 
after the trial to scrutinize the charge and make his exceptions. The 
record, as has been repeatedly said, should not be encumbered with any 
part of the charge or of the evidence which is not requircd to point out 
or throw light upon the matters excepted to. To permit a broadside cx- 
ception "to the charge as givcn," would require all the evidence and all 
the charges in  every case to be sent up, with great and needlcss addition 
to the costs, and would be unjust to the appellee, for i t  would givc him 
no knowledge of what propositions of law would be called in  question 
upon the appeal so that his counsel might prepare himsclf thereon. But 
The Code does not require refinements, and when prayers for instruction 
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arc asked and given, and the opposite party excepts, giving the numbers 
of the instructions cxcepted to, this is specific information to the appellee 
which would not be fuller if a separate exception was made seriatim to 

each instruction given. - 
(560) The third instruction given at  requcst of plaintiff, "It is the 

duty of the defendant to provide its cars with all known and ap- 
proved machinery necessary to protect its passengers from injury," is  
too broad and exacting. Many appliances and deviccs "necessary to pro- 
tect passengers from injury" arc not yet invented, and i t  is little short of 
requiring the use of them that the company shall adopt all such when 
invented as soon as "known and approved." Many inventions are 
"known and approved'' long before they come into general use, and to 
thus require common carriers to adopt the latcst and best appliances is 
too harsh and unreasonable. Janncy couplers, Miller platforms, air  
brakes, electric lighting for cars, and many other irnprovemcnts were 
"known and approved" by some, and possibly by many people, before 
they camc into general use. 

The rule as to the conduct of common carriers in managing transpor- 
tation is thus stated by Burwell, J., in IIayms v. Gas Co., 114 N.  C., 203, 
21 1 : "Passengers on railroad trains have a right to expect and require 
the exercise by the carrier of the utmost care, so far as human skill and 
foresight can go, for the reason that the neglect of duty in  such cases is 
likely to result in great bodily harm, and sometimes death, to those who 
are cornpcllcd to use that means of conveyance." But this applies to the 
management and not to the kind of machinery and appliances to be 
furnished. I n  Masofi v. R. R., 111 N. C., 482,487, i t  is said: "It is not 
the duty of railway companies to furnish machinery of the very best 
varieties or to attach appliances of the latest and safest kinds, but i t  is 
culpable to use cars or engines of any particular pattern which an ordi- 
nary inspection would show to be defective"; but this has reference to 
furnishing machinery and appliances when the complaint comes from an 
employee who has been injurcd. To draw the rule as to machinery and 

appliances which i t  is negligence not to furnish as to passengers 
(561) is more difficult. The rule laid down by his Honor is incorrect. 

I t  would discourage the building of new roads if every corpora- 
tion is held to so strict a rule that i t  must keep a lookout for improve- 
ments and inventions and, when one such is "known and approved," that 
i t  is negligence to fail to buy it. Such rule is unrcasonable and com- 
pliancc with i t  impracticable. The prompt introduction of so valuable 
and much needed an improvcment as the Janncy coupler was beyond the 
means of many corporations, and when the Act of Congress made their 
use i n  interstate cornmcrce imperative, a date was set years ahead for the 
act to go into operation. The courts cannot act precipitately in such 
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matters. Before i t  is negligence not to adopt improved applianccs or 
machinery there must something more appear than that they are "known" 
and "approved." The correct rule is more nearly this, "It is negligence 
not to adopt and use all improved appliances which are in  general use 
and which are necessary for the safety of passengers." To require an 
adoption by any particular defendant, before such appliances havc come 
into ordinary use, as soon as "known and approved," is simply to sag 
that each corporation must have the "latest and best." The burden of 
looking out and buying each new appliance is too great. The rule 
has also been thus stated. "It is the duty of the carrier to furnish every- 
thing necessary to the security of their passengers which is reasorrably 
consistent with the business of the carrier." 2 Wood Railways, sec. 301 ; 
or, "approved appliances in general use." 3 Elliott Railways, sec. 1224; 
or that "the carrier shall do all that human care, vigilance and foresight 
can reasonably do, consistently with the mode of conveyance and the 
practical operation of the road." E'uller v. Talbott ,  23 Ill., 351. "A 
company cannot be required, for the sake of making travel upon their 
road absolutely free from peril, to incur a degree of expense which 
would render the operation of thc road impracticable. I t  would (562) 
be unreasonable. for example. to hold that a road-bed should be 

A ,  

laid with ties of iron or cut stone, because in that way the danger arising 
from wooden ties, subject to decay, would be avoided, but, on the other 
hand, i t  is by no means unreasonable to hold that if wood ties are used 
they must be absolutely sound and roadworthy." R. R. 21. Thompson, 56 
Ill., 138, 142. The carrier must not be lacking in any appliance which 
sound rules require i t  should have, but i t  is not bound to usc every means 
scientific skill might suggest to prevent accidents. Xteinway v. R. R., 
43 N. Y., 123. On English railways, no railroad tracks arc allowed to 
cross a public road on a grade, but they always cross either below or 
above it, and flagmen are stationed a t  shert distances along the entire 
line and there are other precautions which add to the security of travel, 
but the expense of which few railroads in  this country are yet able to 
bear. I f  an appliance is such that the railroads should have it, the 
poverty of the company is no sufficient excuse for not having it. But 
whether the corporation is negligent not to have it, depends not upon the 
bare fact that its use would conduce to greater security, as the expen- 
sive appliances above mentioned, nor upon its being "known and ap- 
proved" or "the latest and best," but the more reasonable and just rule 
is, as above stated, that the carrier must have "all approved appliances 
that arc in general use and which are necessary for safety of passengers." 
I n  Mason v. B. R., supra, i t  was declared that the time had then arrived 
when i t  was negligence not to have "self-cozlplers" and "air-brakes" on 
passenger cars, but that i t  was too soon to hold i t  culpable negligence 
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(563) not to have such appliances on freight cars. The law is reason- 
able and just, alike to the carrier and the passenger. I t  does 

not require the carrier to adopt each appliance as soon as "known and 
approved," nor will it justify the retention of old appliances when new 
and better ones are in general use. Pope's well known lines express the 
safest course : 

"Be not the first by whom the new is tried, 
Nor yet the last to lay the old aside." 

While the law does not require the adoption of the "latest and best," 
self-interest will, in reasonable time, bring all valuable improvements 
into general use, and then the corporation which is not sufficiently pro- 
gressive will be moved by fear of liability for negligence from disregard- 
ing the interests of the public. 

I t  is not necessary to consider the other points raised by the exceptions, 
as they may not arise, or may be presented in  a different form, on 
another trial. For error in  granting the third prayer for instruction 
there must be a 

New trial. a 

Cited: Coley v. Statesville, 121 N. C., 316; Willis v. R. R., 122 N. C., 
909; Greenlee v. R. R, ib., 979, 981; Troxler v. R. R., 124 N. C., 192, 
194; Lloyd v.  Hanes, 126 N. C., 364; Bradley v.  R. R., ib., 740; Vander- 
bilt v. Brown, 128 N.  C., 501; Marks v. Cotton Mills, 135 N. C., 290; 
Bottoms v. R. R., 136 N. C., 473; Earnhardt v. Clement, 137 N.  C., 
93 ; Avery v. R .  R., ib., 133; Satterthwaite v.  Goodyear, ib., 304; Stewart 
v. R. R., ib., 695; Stewart v. Carpet Co., 138 N.  C., 68; Hicks v.  Mfg. 
Co., ib., 326; Pressly v. Y a r n  iklilb, ib., 413, 423 ; Fearington v. Tobacco 
Co., 141 N.  C., 83 ; Stewart v. R. R., ib., 276; ITemphill v .  Lumber Go., 
ib., 490; Boney v. R. R., 145 N.  C., 251; Brit t ir~gham v. Stadiem, I51 
N .  C., 302; Iirelms v. Waste Co., ib., 372; Pattemon v .  Nichols, 157 N .  
C., 414; Rogers v. Mfg.  Co., ib., 485; Rearney v. R .  R., 158 N. C., 543; 
Carter v.  Lumber Co., 160 N.  C., 10;  Riger v. Scales Co., 162 N. C., 136; 
Monds v. Dunn, 163 N. C., 112; Lynch v. R. R., 164 N. C., 251; Ainsley 
v. Lumber Co., 165 N .  C., 126; Lloyd v.  R. R., 166 N. C., 33; Lynch v. 
Veneer Co., 169 N .  C., 173; Deligny v.  Furniture CO., 170 N. C., 201, 
202; Wooten v. Hollernan, 171 N. C.; 465. 
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STATE v. .I,. D. MORGAN. 

Criminal Law-Taxing Prosecutor with Costs-Liability of Xtate for 
' Costs-Appeal. 

1. A11 appeal lies from the jutlgmcrrt of a Justice of thc peace taxing the 
prosecutor with costs, such t a s i ~ l g  being in the nature of a civil judgment. 

2. While the f ind in~s  of fact of a justice of the pcacc in taxing the costs of a 
criminal action against the prosecutor are  rcviewable in tlie Superior 
Court, thc findings of the latter Court are binding and not reviewable 
here. 

3. A11 sl?peal docs not lie in behalf of the State from the judgment of the 
Superior Court declining to tax a prosecutor with costs in  a justice's 
court, nor from the finding of 1he ~ u p & i o r  Court judge that  the pcrson 
taxed by tlie justice with the costs a s  prosecutor was not such. 

4. I n  a case in which a justice of the peacc has final jurisdiction the State 
can in no event be taxctl with the costs. 

IN A CRIMINAL ACTION, tried before a Justice of the Peace, the (564) 
defendant, being taxed with the costs as prosecutor, appealed to 
the Superior Court, and 2'irrrberZalce, J., a t  Pall Term, 1896, of BEAU- 
FORT, reversed thc judgment of the Justice and thc State appealed. 

Mcss~s.  Attorney-Genctal SeB V .  Walser and J .  H. Small for the State 
(appellant). 

Mr. Charles 3'. Warren for the defendant (prosecutor). 

CLARK, J. Taxing the prosecutor in a criminal action with costs is 
in the nature of a civil judgment, from which an appeal lies in his be- 
half from the Justice of the Peace. S. v. Powell, 86 N.  C., 640; cited 
with approval in  I n  re Deaton, I05 N .  C., 50; The Code, sec. 875. 

But while the findings of fact by the Justice in such cases are re- 
viewable in the Superior Court, the findings of fact by the Superior 
Court are conclusive and not reviewable in this court. 8. v. Taylor, 118 
N.  C., 1262; S. v. Hamilton, 106 N.  C., 660. The reason for the dis- 
tinction is pointed out in I n  re Deaton, 105 N.  C., 59 (on pp. 62, 63). 

Besides, no appeal lies in behalf of the State from the Superior Court 
declining to tax the prosecutor with costs, and still lcss from the Judge's 
finding of fact that the person taxed by the Justice of the Pcace as 
prosecutor was not such. The right of the State to appeal in  criminal 
actions is regulated by statute which restricts it to the cases enumerated 
in  The Code, scc. 1237; X. v. Moore, 84 N. C., 724. But since thc judg- 
ment is in the nature of a civil judgment, a better reason wily the 
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(565) State cannot appeal i n  this case is  that  i t  has no interest, for  i n  
a case of which a Justice has final jurisdiction the Slate can, i n  

no event, be taxcd with the costs, a d  the failure to tax them to the 
prosecutor does not cast them upon the State. The  Code, 595; Merrirnori 
v. Comrs., 106 N.  C., 369; 8. v. Sh~cflfler, 119 N.  C., 867. 

Appeal dismissed. 

Cited: 8. v. Whitley,  123 N .  C., 729; S. v. Butts, 134 N .  C., 608; 
S. v. Bailey, 162 N.  C., 584; 19. v. TT'LLZZ, 169 N.  C., 370. 

STATE v. ROBERT MOORE. 

Indictment for Murder-Homicide-Jury, Selection of Special V e n i ~ e  
--Submitting to Verdict for Ma,nslaughter - Appeal - IJarmless 
Error. 

1. Where, on trial for murder, the jurors were selected for :r special venirr 
summoned from the general jury list irrespective of their qualifications as 
freeholders, instead of from a venire of freeholders only, as required by 
scetior~s 1738 and 1739 of The Code, but none but qualified freeholders 
were empanelled, and there was no challenge to the array: IIilcld, that the 
defendant was not prejudiced by sucah method of summoning the jurors. 

2. Where a prisoner indicted and on trial for murder agreed that the jury 
should return a verdict of manslaughter, which was done, and the de- 
fendant appealed, assignins as error the exclusion of certain evidence: 
Hrld ,  that the submission-to the verdict of manslaughter was an acknowl- 
edgment and confession of the facts which constituted the crime, and an 
a p ~ e a l  from the Judgment thereon cannot bring into question the regu- 
larity and correctness of the proceedings. 

INDICTMENT for murder, tried before Meares, J., and a jury, a t  De- 
cember, 1896, Term, of the Circuit (Ir in~inal  Court for HALIIPAX. 

Upon the trial a spceial w r ~ i r ~  of ninety was drawn from the box 
under the supervision of the court, as required by section 14, chapter 

156, Laws 1895, from which v ~ n i r ~  and the regular jurors a jury 
(566) was selected. Eight  of the special v ~ n i ~ v  were called and passed 

by the State to the prisoner. TJpoil examination of them, respec- 
tively, i t  was found that  two had suits pending and a t  issue i n  the Su- 
perior Court of Halifax County, five were not freeholders and one had 
served on the jury in  the Superior Court of Halifax within the past 
two years. The prisoner offered to challenge each of them for  the 
disqualification that  his examination disclosed, as contended by the pris- 



I N. C.l 
FEBRUARY TERM, 1897. 

oner, but the challenges were refused, and the prisoner excepted and 
then challenged such venire men peremptorily. 

During the trial the prisoner excepted to the admission of certain 
testimony. 

After the testimony was closed, and one counsel on each side had ad- 
dressed the jury, a recess was taken, and on the opening of the court 
next day the counsel on both sides announced in open court that the 
prisoner's counsel had offered to submit to a verdict of manslaughter, 
and that the solicitor had agreed to the verdict. The court then repeated 
to the jury what the counsel on both sides had already stated in their 
presence, and the jury assented and the verdict of manslaughter was 
accordingly entered and judgment rendered. Thereupon dcfendarrt ap- 
pealed. 

Messrs. Attorney-General Zeb V .  Valser and MacRae & Day for the 
State. 

Mr. G. B. Aycock for the prisoner. 

MONTGOMEEY, J. The prisoner was indicted for murder and tried in 
the couilty of Halifax in the Circuit Criminal Court. I n  cases where 
a Judge of the Superior Court issues a special writ of vrnire facias only 
freeholders can be summoned. The Code, secs. 1738, 1739. It 
was argued here for the defendant that he was entitled to a new (567) 
trial upon thc ground that the jurors who were the triers of the 
indictment against him were selected from a special v~n i r e  ordered by 
the Judge and sunimoned by the sheriff from the general jury list of the 
county, irrespective of thcir qualifications as freeholders. The defend- 
ant's connsel, while admitting that chapter 156, Laws 1895, which crc- 
ated the Circuit Criminal Court, and provided a method of procuring 
a special v r ~ n i r ~  in cases of capital felonies, was followed in summoning 
the special venire, yet insisted that the act was prejudicial to defend- 
ant's rights, in that i t  denicd to persons indicted for capital felonies in 
the Circuit Criminal Court the same and equal protection which was 
afforded to persons indicted and tried for the same offences in  the Su- 
perior Courts, and for that reason was coxtrary to that portion of sec- 
tion 1 of Art. X I V  of the Amendments to the Constitution of the United 
States, which declares that no State in  the Union shall "deprive any 
person of life, liberty or property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of its laws." 
Authorities were citcd to sustain this position. 

I t  is not necessary for us to make a decision upon the question raised 
by the argument. I t  might be that the defendant would have to be sus- 
tained in his contention if he had been compelled to take a single juror 
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who was not a freeholder. But such does not appear to have been the 
case. I t  is true that several jurors who were not freeholders were ten- 
dered by the State, and that upon objection by the defendant, for cause, 
the objection was not sustained by the Court. But i t  appears that all 
such were rejected by the peremptory challenges of the defendant and 

that a jury was selected before he had exhausted his peremptory 
(568) challenges. The jury, so fa r  as we can see from the record, pos- 

scssed all the qualifications required by the geiicral law, sections 
1738, 1739 of The Code, in cascs where they arc sclccted from a special 
venire, and if some of them who were summoned by the sheriff did not 
possess the proper qualifications thcy did not try this case, and the de- 
fendant was therefore not prejudiced by such order of the judge and 
such action of the sheriff. There was no challenge to the array. The 
cxceptions takcn to the refusal of his IIonor to admit certain testimony 
offered by the defendant need not be considcred, for the reason that the 
verdict of the jury returned on the defendant's agreement that they 
should find him guilty of manslaughter is, in  law, an acknowled,pent 
and confession of thc facts which constituted the crime, and an appral 
from the judgment rendered thereon cannot bring into question the reg- 
ularity and correctness of the proccedings. S. v.  Wawen ,  113 N.  C., 683. 

No error. 

Cited: S. v. Branner, 149 N.  C., 563. 

STATE v. A. JOURNIGAN. 

Indhetment for ~ r ~ u ~ ~ y - T n s t r u c ~ o n ~ ~ - E ~ 2 p r ~ s s ~ o n  of Opinion by  Tria7 
Judge-Case on Z ppeal. 

1. A charge by the trial Judge, in the trial of an indictment for perjury, that  
perjury was very nluch a. matter of intent, and that  a s  to that  the jury 
must be satisfied b e ~ o u d  a reasonable douht upon "all the facts and cir- 
cumstances of thc case drposed to hy the witnesses," contains no exprw- 
sion of opinion of the judge. 

2. In the absence of any allegation or qrountl to the contrary, a case on 
appral ccrtiiied by thc judge presiding a t  the trial mill he takcn as  cor- 
rccat, where the notes of the evidence and charge were not accessible in 
making up the case. 

INDICTMENT for perjury, tried before Graham, J., and a jury, at Fall 
Term, 1896, of FRANKLIN. The defendant was convicted and appealed. 
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Mr. Attor ney-General Ze0 8. Walser for the State. (569 
Messrs. G. M.  Cooice & 8 o n  for defendant (appellant). 

FAIRCLOTIT, C. J. The defendant is indicted for perjury. No excep- 
tion was taken to the evidence. The Court charged the jury that perjury 
was very much a matter of intent, and that on that they must be satis- 
fied beyond a reasonable doubt upon "a11 the facts and circumstances of 
the case as deposed to by the witness." We see no expression of opinion 
on the part of the Court in any part of the charge, and the verdict must 
be taken as conclusive on the question of intent. I t  is not error, in  a 
civil action, for the Court to instruct the jury that if they believe the 
evidence the defendant is guilty, although i t  would be in  a criminal 
actibn in  which the intent is a material element. 8. ?I. Gaither, 72 N.  C., 
458; Hannon v. Grizzard, 89 N.  C., 115; S .  v. R i l ~ y ,  113 N.  C., 648. I n  
the latter case the distinction between civil and criminal actions on this 
subject is pointed out, and cases cited. The exception to the charge is 
overruled. 

The notes of the court containing the evidence and the charge were, 
in  some way, misplaced and not accessible to the counsel or the court in  
making up the case, but his Honor certifies the case to this court, say- 
ing, "But the facts in  the case are comparatively fresh in my mind, and 
the above is a substantial statcrnent of the evidence and charge." We 
must take the case to be correctly stated, especially in  the absence of any 
allegation or ground laid to the contrary, except by way of argument 
to the sufficiency of the case as stated. 

Affirmed. 

Cited: X .  v. R. R., 145 N.  C., 578. 

(570) 
STATE v. JAMES I. MOORE. 

Indictment for Murdeq-Jury,  Xelection and &uali,fication of-Error, 
Review of-Severance-Excep~tions. 

1. The action of a trial judge in determining the qualifications of a juryman, 
if erroneous, is ground for a challenge to the array by a motion to quash 
and sct aside the entire panel, and in the absence of such challenge a 
defendant cannot be allowed to take advantage of the alleged error after 
trial and judgment. 

2. The refusal of a trial judge to grant a severance in the trial of two de- 
fendants is a matter of discretion and not reviewable on appeal. 

3. A "broadside" exception "to the charge as given" will not be considered. 
395 
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INDICTMENT for murder, tried at  Fall Term, 3896, of FRANKLIN, be- 
fore Graham, J., and a jury. The defendant was convicted and ap- 
pealed. 

Messrs. .lLlornc!j-General Zeb  V.  Walser and IV. M.  Person for the 
Xtate. 

Mr.  F. 8. Spr~dlL for &[endant (appel7ant). 

FURCIIER, J. This is an indictment for murder, and the Judge trying 
the case ordered a special 13en~ire and directed that i t  should be drawn 
from the jury box, under section 1739 of The Code. 111 drawing this 
jury, upon the testimony of the sheriff and others, the Judge undertook 
to try and determine who were and who were not freeholders. And when 
the name of J. H.  King was drawn from the box, the Judge found from 
the testimony of these parties, and from the fact that the tax books did 
not show that said King had listed any land for taxation, that he was 
not a freeholder, and rejected his name and refused to allow i t  to go in 
the venirc facias. To this the defendant objected. 

The defendant was indicted in the same bill with another de- 
(571) fendant (his brother), who was acquitted. And this defcndant 

moved for a severance, which was refused and hc excepted. 
The defcndant made a further exception in the following words: "The 

prisoner excepts to the charge as given." 
These, as far as we are able to ascertain from the record, constitute 

the defendant's exceptions upon which he grounds his appeal. 
The first error assigned, the rejection of the name of J. FT. King 

drawn from the jury box, is not presented in such a way that we can 
consider it in this appeal. I f  the action of the judge, i n  undertaking 
to determine the qualifications of a juryman at that stage of the pro- 
ceeding and progress of the trial, was erroneous, as thc dcfeildarrt con- 
tends, i t  was ground for a challenge to the array by a motion to quash 
and sct aside the entire panel. As the defendant did not chjllenge the 
array, i t  is presumed that he was satisfied with it, as i t  was returned, and 
he cannot be allowed to take advantage of this objection after trial and 
judgment in this way. I Burrell L. Diet., pp. 129 and 271 ; 3 Blackstorre 
Corn., 359; S. v. Murph, 60 N. C., 129; Boyer 71. Teague, 106 N.  C., on 
pp. 619 and 620. 

The exception to the refusal of the Judge to grant the defendant's 
motion for a severance cannot be sustained. This is a matter of discre- 
tion and not appealable. S. v.  Gooch, 94 N.  C., 987; S. v. Orendh~e,  107 
N.  C., 783. 

The exception "to the charge as given," is too general and indefinite, 
and cannot be considered on that account. S. v. Downs, 118 N. C., 1242 ; 
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8. v. Varner ,  115 N. C., 144; S. u. N ipper ,  95 N. C., 653. But the 
learned counsel, who argued the case for the defendant, stated that there 
was nothing in  this exception (to the Judge's charge), unless he could 
induce the court to review and overrule the cases of S.  v. Fuller, 114 
N. C., 885; S. v. Gadbefry ,  117 N. C., 811, and 8. 11. Locli- 
lear; 118 N. C., 1154. This we cannot do. (572) 

No error. 

Ci ted:  S. v. W e b s t e ~ ;  121 N. C., 587; Pierce v. 1l. R., 324 N. C., 99; 
8. v. Kinsauls ,  126 N. C., 1096; S. 2). Register, 133 N.  C., 751; S. ? I .  

V o l d e r ,  1.53 N. C., 607. 

STATE v. JESSE EIINNANT. 

Ind ic tment  for Carrying Concealed1 Weapon-lr~ter~t-Qziesttion for 
the J u r y .  

Where, in  the trial of a n  indictment for carrying a concealed weapon, the 
defendant admitted that he carried a pistol home "in his pocket," thc 
presumption mas, under the statute, that he carried i t  with intent to- 
conceal it, and it  was t~ question for the jury whether the evidence 
rehutted such presumption. 

INDICTMENT for carrying a concealed weapon, tried before Graham, J., 
and a jury, a t  November Term, 1896, of WILSON. The defendant was 
convicted and appealed. 

M r .  Rttorney-General Z e b  V .  Walser  for the  State .  
N o  counsel for defendant. 

FAIRCLOTH, C. J. The defendant was indicted for carrying a con- 
cealed weapon. IIe admitted that he purchased a pistol at  a store and 
put i t  in  his pocket and carried i t  home. 

The only question sent to the jury was the intent with which the pisto1 
was carried. IIis Honor charged the jury that they were the sole judges 
of the intent, and that if 'defendant put the pistol in  his pocket only to 
carry i t  home he was not guilty, but if they believed from the evidence 
that he did so with the intent to conceal i t  while carrying it, he would 
be guilty; also, that they must not consider the evidence of what 
occurred at  the corn shucking. (573). 
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The question was properly left to the jury. S. v. Dixon, 114 N. C., 
850; S. v. Pigford, 117 N .  C., 748. The statute raises the presumption 
of criminal intent, and i t  is for the defendant to rebut the presumption, 
which, in  the opinion of the jury, he failed to do. S ,  v. McManus, 89 
N .  C., 555; 8. v. Lilly, 116 N. C., 1049. 

K O  error. 

Cited: S. v. Reams, 121 N.  C., 557; Burns v. Tomlinson, 147 ?IT. C., 
635. 

STATE v. R. P. HOLMES. 

Indictment for Disposing of Mo~tgaged Property-Sale-Presumption 
of Praudulent Intent. 

1. The actual sale of mortgaged crops raises a presumption of fraudulent 
intent. 

2. On the trial of an indictment for disposing of mortgaged property, proof 
that the defendant executed a mortgage on his crops and sold a part 
thereof, leaving the mortgage unsatisfied (no other facts being before 
the jury), made out a prima facie case and the burden of proving facts 
negativing such intent devolved upon the defendant. 

INDICTNEXT under section 1089 of The Code, for disposing of mort- 
gaged property, tried before McIver, J., and a jury, at March Term, 
1896, of WARE. 

The execution of the mortgage was admitted. W. W. Holding testi- 
fied for the State that defendant rented the land described in the in- 
dictment of Thomas Honeycutt, for the year 1895, and agreed to  pay 
as rent 800 pounds of lint cotton; that defendant raised on the land 
corn, cotton, fodder and potatoes; that defendant confessed to the wit- 

ness that he had sold some of the corn raised on the land; that 
(574) there was now due on the debt of the defendant, as secured by the 

mortgage, about $20; that no part of the crop was applied on the 
mortgage, nor the proceeds thereof. No other witness was introduced by 
the State, and the defendant offered no testimony. The defendant re- 
quested the Court to charge: (1) That the lien of the landlord, Honey- 
cutt, was superior to that of Holding, Davis &'Go.; and, before the jury 
could convict the defendant, the State must prove to their satisfaction 
that defendant had raised on Honeycutt's land more of the crop de- 
scribed in the mortgage than was necessary to pay the rent of Honeycutt ; 
otherwise, the lien attempted to be given by the execution of the mort- 
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gage did not attach, and defendant would not be 'guilty under this in- 
dictment. (2)  That i t  was incumbent on the State to prove that the 
rent owing IIoneycutt had becn paid before the corn was sold, and, hav- 
ing failed to do this, the defendant was not guilty. ( 3 )  That i t  was re- 
quired of the State, in order to convince the jury that the corn was dis- 
posed of with intent to hinder, delay and defeat the rights of Holding, 
Davis & Co., to show that the rent of Honeycutt had been theretofore 
paid, and that the corn sold had remained after the rent was paid, and 
that, aftcr selling the corn, there was not enough corn, cotton, fodder, , 

cotton seed and potatoes raised on the land to satisfy the debt of the 
dcferldailt t h w  unpaid, and as secured by the mortgage. (4) That i t  
was the duty of the State to prove that the rent of Honeycutt had been 
paid before the corn was disposed of ;  otherwise, the defendant would 
not be guilty under this indictment, because the lien of the landlord, 
I-Ioncycutt, attached before that of Holding, Davis & Go. The Court 
refused to charge as'requcsted, but told tlle jury that, if they belicved 
the evidence of the State, the defendant was guilty. The defend- 
ant excepted. There was a verdict of guilty, and from the j u d g  (575) 
ment thereon defendant .appealed. 

MT. Atlo~ney-Ger~eral Zeb P. Walser for the State. 
Messrs. Shepherd & Busbee and W .  L. Watson for defendant (appel- 

lant) .  

CLARK, J. I t  was in evidence that the defendant, who was the renter, 
had sold part of the crop which was embraced in a mortgage given by 
him and that a balance was still due thereon. The defendant offered no 
evidence. If there had been evidence that defendant had sold the corn 
to pay the prior lien for rent, S. v. Ellington, 98 N. C., 749, or that 
sufficient of the crop had becn retained to pay off the mortgage, S. v. 
Manning, 107 N. C., 910, or tending to show that the sale had heen made 
under circumstances making i t  justifiable, as, for irmtance, the sale of 
perishable property merely to prevent loss, the11 the intent would have 
been a matter to have been left with the jury. Gut such matters of de- 
fence were peculiarly within the lcnowledgc of the defendant and should 
have becn put in evidence by him. I t  would be impossible for the State 
to anticipate and ofler evidcnce to disprove these and all other possible 
circumstances which might negative the intent. Upon the facts here 
found, that the defendant executed the mortgage upon his crop and sold 
a part thereof, leaving the mortgage still unsatisfied, no other facts being 
before the jury, the intent to hinder, delay and defeat the mortgage, was 
the "natural and necessary" consequence of such a statc of facts. S. v. 
Manning, supra. The defendant is-presumed to have intended the neces- 



I N  THE SUPIiEME COURT. [I20 

sary corlsequences of his own act. The jury could not act upon the sur- 
mise that there might be other crops, or that the corn had been sold to 

pay prior liens or taxes, or other justifiable purposes. His Honor, 
(576) therefore, properly instructed the jury, if they believed the evi- 

dence, to find the defendant guilty. 8. 1,. Riley, 113 N. C., 648. 
I n  like manner, upon an indictment for selling liquor without license, 

if thc sale is shown, the burden devolvcs upon the defendant to show 
that he had a license to sell. S. v. Morrison, 14 N .  C., 229; S. v. Wil- 
bourne, 87 N. C., 529; 8. v. E m e r y ,  98 N.  C., 668; 8. 21. S m i t h ,  117 
N.  C., 809. On an indictment for entry on land without license, under 
The Codc, scc. 1120, the burden of showing the license devolves upon the 
defendant. S. v. Glenn, 118 N. C., 1194. So, also, on an indictment for 
rnurdcr, on the trial of which the intent is most essential, if the killing 
with a deadly weapon is proved or admitted the law presumes malice, 
and the burden of proving matter in  excuse or mitigation devolves upon 
the prisoner. 

Besides, the statute (The Code, sec. 1089) makes the failure to pro- 
duce the mortgaged property, when demanded by the mortgagee, prima 
facie evidence of tlie disposition of i t  "with the intent to hinder, delay 
or defeat" thc mortgagee, a fortiori proof of the actual sale of such proy- 
erty raises a presumption of such intent. Formerly i t  was necessary to 
allege in thc indictment the name of the person to whom the mortgaged 
property was sold (X. u. P i r k p m ,  79 N.  C., 652; S. 2;. R u m s ,  80 N .  C., 
376), but this is cxprcssly made unneccssary under the amendcd statute, 
as i t  is in  The Code. 

No error. 

Cited:  S. v. Blackley, 138 N.  C., 623; S .  u. Conmor; 142 N.  C., 708. 

(577) 
STATE v. HENRY IIARRIS. 

Ind ic tment  f o r  Xerret Assault-Tnsuficient E~~idence-Except ions,  
How Ta7cen. 

1. An exception that there is not sufficient evidence to go to the jury must 
be taken before verdict, in order that the defect can be supplied if pos- 
sible. 

2. An exception for omissioll to charge must be made before verdict; other- 
wise as to exceptions for errors in the charge which, if taken specifically, 
may be made within ten days after the adjournment of the court. 
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3. An assault made from behind and in such a manner as to prevent the 
person assaulted frorn knowing who his assailant is, or that the blow is 
about to be struck, is a secret assault. 

INDICTMENT for secret assault with a deadly weapon, tried before Mc- 
Iver, J., and a jury, at November Term, 1896, of GIZANVIT,LE. The de- 
fendant admitted the assault, but denied that i t  was made in a srcret 
manner. The prosecuting wihess, I'rank 0. Landis, testified that hr was 
in  conversatiori with one Albert Harris when he was struck, and did not 
see the defendant or know who hit him. He  had no warning, and was 
knocked down insensible. I t  was also in evidence, by another witness, 
that defendant struck prosecutor with a large stick frorn behind. De- 
fendant testified, in his own behalf, that he did not strike with a stick 
described by the other witness, but did strike with the stick he then held 
in his hand (which was shown to the court and jury), and was standing 
behind the prosecutor and gave no notice when the assault was made. 
The Court charged the jury that they must be fully satisfied the assault 
was made in  a secret manner and with intent to kill, and if, from the 
testimony, they were satisfied beyond a reasonable doubt that i t  was made 
from behind, and in such manner as to prevent prosecutor from knowing 
who his assailant was, and that the blow was about to be stricken, . 
then i t  was a secret assault; and if they were satisfied, beyond a (578) 
reasonable doubt, that the ordinary consequence of such a blow 
was to produce death, then the law the intent to kill, and they 
should convict, otherwise they should acquit the defendant. 

There was a verdict of guilty, and the defendant moved for a new trial 
on the ground that there was not sufficient evidence to go  to the jury, 
showing that the assault was made in a secret manner with intent to 
kill. The motion was refused and defendant appealed. 

Messrs. Attorney-G~neral Zeb V .  Waber,  Winston & Fuller and J .  C. 
Eiggs for the State. 

Mr. Joseph B .  Ba,tchelor for the d~fendant  (appellant). 

CLARK, J. "An exception that there is not sufficient evidence to go to 
the jury must always be made before verdict, in  order that the defect 
can be supplied if possible"; for the sole object of judicial investigation 
is to ascertain the truth of the matter a t  issue. Sutton v. Waltem, 118 
N.  C., 495; Holden v. Stric7dand, 116 N.  C., 185; S .  v. Bar t ,  ib., 976; 
S .  v .  Kiger, 115 N.  C., 746; Cotton Milk  v. Cotton Mills, ib., 475; S.  v. 
Varnar, ib., 744; Fagg v. Loan as so cia ti or^, 113 N. C., 364; McMillan v. 
Gambill, 106 W. C., 359; S .  v. Brady, 104 N. C., 737; Rattle v. Mayo, 
102 N. C., 413, 438; Sugg v. Watson, 101 N. C., 188; Lawrence v. 
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Hester, 93 N.  C., 79 ; S. v. Glisson, ib., 506; 8. v. l ieath,  83 N. C., 626; 
8. v. bones, 69 N. C., 16. The matter seems adjudicated and is decisive 
of this case. 

I t  is true that exceptions for error in the charge may be taken, spe- 
cifically, if made within ten days after the adjournmmt of the court, 
Lowe v. Elliott, 107 N. C., 718 ; 8. 11. V a ~ n e r ,  115 N. C., 744; Black- 

hz~rn v. Irzs. Co., 116 N.  C., 821; Clark's Code, (2nd Ed.) ,  p. 383, 
(579) but it is otherwise as to cxccptions for omissions to chargc, S. I?. 

Groves, 119 N.  C., 822; Clark's Code (2nd Ed.), p. 382, and per- 
mitting the case to go to the jury on insaGcient testimony, since thew 
matters must be called to the attention of the court before verdict, that 
the defect ?nay be cured by calling other witnesses or by charging upon 
the ornittcd points. I t  may be noted that the third head note in S. 1 1 .  

Hart, 116 N .  C., 976, is misleading by reason of this distinction having 
been overlooked by the reporter. But even if the exception i n  this case 
had been taken in  apt time, it could not have availed thc defendant. The 
Judge correctly charged that "if the assault was made from behind and 
in  such a manner as to prevent the prosecutor from knowing who his 
assailant was, and that the blow was about to be stricken, i t  was a secret 
assault," S .  v. Jennings, 104 N.  C., 774, and the evidence fully author- 
ized the chargc. S .  v. Jenninys has been cited and approved in 8. v .  
Patton, 115 N.  C., 753; S. v. Xhade, ib., 757; S. 21. Gunter, 116 N.  C., 
1068. Attempts to commit any of the four capital offences were for- 
merly felonies, but during the prosecution for "Kuklux" troubles the 
offence of assault with intent to commit murder was reduced to a simple 
misdemeanor. The Act of 1887, Ch. 32, restorcd the grade of the offence 
to a felony, except in  those cases in  which i t  is committed openly, giving 
the assailed an opportunity to know his assailant. S. v .  Telfair, 109 
N. C., 878. 

No error. 

Cited: S .  v. E'urr, 121 N .  C., 608; X .  v. CT'ilson, ib., 657; 8. v. Hug- 
gins, 126 N. C., 1056; S. 11. VTilliams, 129 N.  C., 582; S. v. Jarvis, ib., 
699; Hart v. Cannon, 133 N.  C., 14 ;  S. v. Holder, ib., 712; Printing Co. 
v .  Herbert ,  137 N. C., 319; Jones v. High P o d ,  153 N. C., 373; 8. v. 
Whitfield, ib., 628; X .  v. Houston, 155 N.  C., 433; S. 11. Hawkins, ib., 
473; X. v. Leak, 156 N.  C., 646; Riley v. Stone, 169 N .  C., 424. 



N. C.] FEBRUARY TERM, 1897 

(580) 
STATE v. JAMIl2S PERRY. 

Indictment for Carryi~bg Conmaled Weapon-Statute, Construction of 
-Premises of Defendant. 

1. The use of the words, "on his own premises," and not being "on his own 
lands," jn section 1005 of The Code, shows an intention to restrict the 
right to carry concealed weapons to those who are in the privacy of their 
own premises and not likely to be thrown into contact with the public, 
nor tempted, on a sudden quarrcl, to use the great advantage a concealed 
weapon gives. 

2. The exception in the statute (scction 1005 of The Code) does not apply to 
the oftirials of corporations, such as turnpikes, railroads and others, which 
invite the public to use the lines of travel. 

3. The superintendent of a turnpike corn&my owning a turnpike nine milrs 
long and open to public travel, when on such turnpike, is not within the 
rxception to section 1005 of The Code, although he has absolute control 
of all the property of the company. 

FAIRCLOTIT, C. J., and DOUGLAS, J., dissenting. 

CRIMINAL ACTION, tried before Meares, J., a t  the January Term, 1897, 

( of the Circuit Criminal Court in  NEW HAKOVER. 
The defendant was indicted under The Code for carrying a concealed 

weapon, he not being an officer of the law, in  the military or marine 

1 servicc of the United States or of the State of North Carolina. The fol- 
lowing facts were found as a special verdict: 

"The defendant was the general manager and supervisor of the Wil- 

l .  mington Seacoast Turnpike Company, and had absolute control of all 
the property of said company and resided upon the property of said 
turnpike company, upon which he was found in possession of the weapon 1 concealed about his person; he being at  that time upon the premises and ' thc property of the said company. 

"The turnpike road leadi from the City of Wilmington to Wrights- 1 ville Sound, a distance of nine miles, and is the only property that 

I 
the said company owns in  New Hanover County." (581) 

The above facts were submitted to the court, and upon them the 
,court found that the defendant was guilty as charged in  the bill of in- 

1 dictment, and was fined the sum of $20 and the cost 6f the action, from 
which judgment the said defendant appealed. 

I Mr. Attorney-General Zeb V .  Walser for the Xtate. 
Mr. Herbert McCZammy for defendamt (appellant). 

CLARK, J. The Code, sec. 1005, makes i t  a misdemeanor for any one 
:to carry a concealed weapon, except when on ('his own premises," and 
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provides that if any one "not being on his own lands" shall have about 
his person a deadly weapon of the kind enumerated in  the statutc, such 
possession is prima facie evidence of concealment. Certain classes of 
persons, as soldiers, certain oficers on official duty, &c., are exempted 
from the operation of the statute. The use of the words "on his own 
premises" and "not being on his own land," shows an  intention to re- 
strict the right to carry concealed weapons to those who are in  the 
privacy of their own premises where they are not likely to be thrown 
in  contact with the public nor tempted on a sudden quarrel to use, to 
the detriment of others, the great advantage a concealed weapon gives to 
one who unexpectedly pulls i t  out upon his defenseless neighbor. I n  
construing a criminal statute the evil to be remedied must be considered. 

S. v. Term!, 93 N. C., 585, holds that "on his own premises" does not 
require that the person shall hake legal title to the land, but that any 
one in  possession as a tenant, or even as an overseer or agent, would have 
the same right as the owner. This is because he is in  possession as the 

representative of the owner and with his rights. But i t  was never 
(582) intended by that decision to extend the constructiue poss~ssiori to 

the superintendent of a public turnpike nine miles long. Even 
were the turnpike the property of the defendant, still as he has thrown i t  
opcn to the public and invited their use of it, i t  is not "his own prcmises" 
in  the sense of the statute, which hangs not upon the legal title (8. 11. 

Terry, mpra) ,  but upon the right of the person to treat i t  as "in his 
possession" and who, therefore, is privileged to keep other persons off 
and to carry concealed wcapons thereon. H e  can carry weapons opcnly 
thereon like any one else who desires to do so. The statute never in-. 
tended that railroad and turnpikc superintendents and presidents and 
vice-presidents and others having supervision of like property should be 
placed on a different footing from other citizens (not officers on duty, 
etc.). The statute clearly does not contemplate that in the crowded cars 
and thoroughfares the corporation officials shall have leave to carry con- 
cealed wcapons about their persons while all other citizens traveling 
thereon dare not do the same under fear of criminal punishment. "On 
their own premises'' and "on their own lands" do not apply to officials 
of such corporations as invite the public to use their lines of travel. The 
stockholders themselves arc not authorized to carry concealed weapons 
when on the cars or right of way of a railroad or turnpike, and certainly 
their overseer or superintendent can have no greater right in  this respect. 
Neither stockholders nor their overseers nor agents have any more right 
to carry concealed weapons thereon than any one else, and there is no 
reason they should. The reasoning in  S. v. Terry, supra, rested not upon 
the person being an overseer or superintendent, but upon his being in  
possession in  lieu of the owner, and hence i t  was held that Terry, a mere 
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farm laborer, having no possession, was guilty in  carrying the (583) 
concealed weapon on his employer's farm. The illegality of car- 
rying concealed weapons is the rule, and the exception as to officers 
on duty is for manifest reasons, and the exception as to a' person "on 
his own premises" is for reasons above given. I f  the defendant had 
merely been occupying a part of the turnpike company's land for his ' 
residence, as to such lot and its curtilage he was a tenant, and as to them 
he was "on his own premises" and privileged to carry a concealed weapon 
thereon. But the defendant's counsel argued the case on the ground that 
the special verdict intended to raise the question of the defendant's 
right to carry a concealed weapon anywhere upon the turnpike prop- 
erty, nine miles in  length, upon the ground that he is supcrintendent of 
the property and has a residence upon a small part thereof, and we so 
undcrstand it. As to that part of the property beyond what he occupies 
as a residential lot, the defendant is not "on his own premises" within 
the purport of the statute, and has no more privilege to carry a con- 
cealed weapon than the public, who have as much right thereon, as a 
public highway, as himself. A road overseer has no more right to carry 
concealed weapons than the hands who work under him, yet while work- 
ing the road he is superintendent of it in  the same sense that the defend- 
ant is superintendent of the turnpike. 

No error. 

FAIRCLOTH, C. J., dissenting. The tnrnpike cornpang's right of way 
leads from Wilmington to Wrightsville Sound, a distance of nine miles, 
and the company had no other property in the county. The defendant 
was the general manager and supervisor of the turnpike company and 
had absolute control of all the property of said company, and resided 
upon Ihe property of said turnpike company, upoil which he was found 
in  possession of the  weapon concealed about his person, he being 
a t  that time upon the premises and the property of the said corn- (584) 
pany. 

I cannot agree with the majority of the court. I will state my reasons. 
I think the case should be remanded to find the specific facts, i. e. ,  
whether the defendant resides on the turnpike and whether he was on i t  
or at  his immediate residence when the pistol was found on his person. 
I do not think criminal statutes should be strictly construed against 
the citizen. I n  X. v. Terry, 93 N. C., 585, the defendant was a hireling 
on the prosecutor's land where he had the concealed weapon, slept and 
lived in  his father's house on another's land. Ne was held to be guilty. 
The court said in  that case, "What is meant by his own pwmises and his 
own land5 is not that he must have a legal title to the land, for we think 
one who is in  the occupation of land, or a tenant at  will or at  sufferance, 
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would, in  the meaning of the statute, be the owner thereof. So would 
an  agent or overseer, or any one who is vested with the right of dominion 
or  superintendence over it." 

A road overseer is only authorized and required to keep his road in  
good repair, but the defendant is authorized, and it is his duty, to super- 
intend, keep in repair and prevent trespasses on the turnpike. The de- 
fendant "had absolute control of all the property of said company." 
I t  appears to me that he had the right "of dominion or superintendence 
over it," as the court declared in  8. v .  T e r y ,  supra, as against the public. 
Railroad presidents and superintendents do not have "absolute control 
of all the property of (their) company." They are limited by the rules 
and regulations of the company to their own departments as general 
agents. I think a new trial should be ordered. 

DOUGLAS, J., dissenting. I feel compelled to dissent from the 
( 5 8 5 )  opinion of the court, both as to its reasoning and its conclusion, 

and on two separate and distinot grounds. 
Section 1005 of The Code: under which this defendant is indicted. 

makes i t  a misdemeanor for any one to carry a deadly weapon concealed 
about his person, "except when on his own premises," and further pro- 
vides that "not being on his own lands," such possession shall be prima 
facie evidence of concealment. However necessary and salutary this 
statute may be, and that such i t  is cannot be denied, i t  is, nevertheless, 
a penal statute and should bc strictly construed in favor of the defendant. 
The special verdict finds as follows : '(The turnpike company's right of 
way leads from Wilrnington to Wrightsville Sound, a distance of nine 
miles, and the company had no other property in the county. The de- 
fendant was the general manager and supervisor of the turnpike com- 
pany and had absolute control of all the property of the company, and 
resided upon the property of the turnpike company, upon which he was 
found in possession of the weapon concealed about his person, he being at  
that time upon the premises and the property of said company." The 
finding might very well be construed to mean that when found with the 
concealed weapon he was upon the "premises" hc occupied as a residence. 
I f  so, he would clearly not be guilty, and i t  would, therefore, be our duty 
either to give to thc defendant the benefit of the doubt, or a t  least to 
remand the case so that i t  may be specifically found whether or not he 
was on the immediate premises occupied by him as a dwelling. I n  no 
event can we adjudge him guilty upon a doubtful state of facts, under one 
construction of which he would be clearly innocent. 

By taking the finding in  its strongest sense against the defendant, I 
am still inclined to the opinion that he is not guilty. H e  was cer- 

( 5 8 6 )  tainly somewhere on the company's property, of all of which he 
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"had absolute control." I n  S. v. T e w y ,  93 N.  C., 585, this court 
said: "What is meant by 'his own premises' and 'his own land,' is not 
that he must have a legal title to tile land, for, we think, one who is i n  
the occu~ation of land as a tenant a t  will or at  sufferance would, in  the 
meaning of the statute, be the owner thereof. So would an agent or over- 
seer, or any one who is vested with the right of dorr~ir~ion or superinten- 
dence over it." Can there be any greater right of dominion or superin- 
tendence than that of "absolute control"? This is not a public road, free 
to the public at  large. I t  is thc property of the turnpike company, and 
can be used by the public onIy upon the payment of toll. I t  is thrown 
open to the public only as a toll bridge or stage coach or a public inn. 
That portion of the public only is invitcd who are willing to pay for  
the invitation. All others would be liable to ejectment. I t  is evidently 
the duty of the defendant, not simply to keep the road irr repair, but also 
to collect tolls from those who use i t  and keep off those who will not pay. 
H e  is in  no sense on a lcvel with a mere overseer of the public road, who 
considers his obligations as fully mot by periodically throwing a few 
shovels of dirt into the more prominent mud holes, and who certainly 
cannot be said to be in  possession. The stocliholdcrs of a railroad com- 
pany have no right to carry concealed weapons on the cars or the track, 
because they do not directly own either, and have no possession or con- 
trol by virtue of their shares. Their ownership extends directly only to 
their shares of stock. The property itself is owned by the company, a 
distinct person, artificial i t  is true, but none the less real in law. Being 
an artificial person, i t  can hold actual possession of its property only 
through an officcr or ageni. Under the authority of X. v. T e r r y ,  supra, 
I think that such an agent should, for the purpose of this statutc, 
be regarded as the owner. I do not think that railroad superin- (587) 
tendents and directors have a right to carry concealed weapons at  
will over the entire right of way of the company, but 1 do think that a 
conductor or express ~essenger ,  in  charge of a train or a particular car, 
has the right to carry weapons in  !the manner most convenient for the 
protection of the lives and property directly committed to his care. I n  
E r i t t o n  v. R. B., 88 N. C., on p. 544, this court has held that "the carrier 
owes to the passenger the duty of protecting him from the violence and 
assaults of his fellow passelcprs or  in tr t~dws,  and will be held responsible 
for his own or his servant's neglect in this particular, when by the exer- 
cise of proper care the acts of violence might hove been foreseen and 
prevented, and while not required to furnish a police force sufficient to 
overcome all force when unexpectedly and suddenly offered, i t  is his duty 
to provide ready help sufficient to protect the passengers against assaults 
from every quarter which might reasonably be expected to occur under 
the circumstances of the case and the condition of the particsn--citing 
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R. R. v. Burke ,  53 Miss., 200; R. R. 11. H i n d s .  53 Pa.  Smt., 512 ; R. I I .  
v. Pil low,  76 Pa.  St., 510; Fl in t  v. Transportat ion Co., 34 Conn., 554; 
Thompson on Carriers, 303. 

I f  a railroad company or any other carrier is held to such a high de- 
gree of care, i t  should have all the powers necessary and propcr to ful- 
fill this obligation. As the maxim respondcat s ~ p e r i o r  is rigidly applied, 
the agent must have the powers and authority of the owner in  the pro- 
tection of its property and the performance of its duties. The same rule 
would apply to express messengers, but under this rule the messenger 
would not be allowed to carry his concealed weapon outside of his car, 

or the conductor beyond the h i t s  of his train or the platform 
(588) immediately adjacent thereto. Mail agents are, apparently, pro- 

teoted by the very terms of the Act, being '(civil officers of the 
United States in  the discharge of their official duties." For these reasons 
I think that a verdict of not guilty should be ordered. 

Cited:  S. v. Anderson,, 129 N.  C., 522; S. v. Eridgers, 69  N. C., 309. 

STATE v. FRANK ASHFORD. 
I 

Indkctm8ent for Obtainin,g Money  Under  False Pretenses-Variance- 
Appeal--Error in Becord. 

1. Section 957 of The Code authorizing this Court to give such judgment as 
it  shall appear, "on a n  inspection of the whole record," ought to  be ren- 
dered, refers to such matters only a s  are  necessarily of the record, as  the 
pleadings, verdict and Judgment; hence, whcre there were no exccptior~s 
on the trial, the fact that  the indictrncnt charged the defcntlant with 
obtaining "money" under false pretenses, while the proof was that he 
obtained "goods," is not ground for reversal by this Court of the judg- 
ment against the defendant. 

I 2. A gcncral exception, without specifying error, will not be considered by 
this Court. 

INDICTMENT .for obtaining money under false representations, tried 
before Coble, J., and a jury, at  spring Term, 1891, of am so^. The de- 
fendant was convicted and appealed. 

M r .  Attorney-Geneqxal Z e b  V .  Wnlser  for t h e  State .  
M r .  H. E. E'aison for defendant (appel lant) .  

I FAIRCJ,OTH, C. J. The defendant was indicted for obtaining "money" 
under false representation and the proof was that he obtained "goods and 
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mcrchandise" under such representation. There wcre no excep- (589) 
tions at  the trial. After verdict the defendant moved in  arrest 
of judgment. On the argument here i t  was insisted that the court, 
by looking through the whole record, would see that the judgment was 
such as should not in  law be rendered under The Code, sec. 967. No 
error was pointed out to the court by the defendant. T h e  point made  is 
that money was charged in  the indictment and goods and merchandise 
only were shown by the proof. The above section refers only to such 
matters as are necessarily of the record, as the pleadings, verdict and 
judgment. I f  error in  these matters is apparent, thc court ex mero motu 
will arrest the judgment. When other matters are relied upon, they must 
be pointed by an exception on the trial or in  the case on appeal. S. v. 
Cowan, 29 N. C., 239; S. v. Potter, 61 N.  C., 338; S. v. Jones, 69 N .  C., 
16 ; S. ?I. Craige, 89 N.  C., 475. A general exception, without specifying 
error, will not be considered in this court. Grant v. Hunsucker, 34 N.  C., 
254; Thornton v. Brady, 100 N.  C., 38; McKinnon v. Morrison, 104 
N.  C., 354, and numerous cases cited. 

Affirmed. 

Cited: Pierce v. R. R., 124 N. C., 99; S. v. Gibson, 169 N.  C., 322; 
AS. v. Gibsore, 170 N. C., 699. 

STA'L'E v. THOMAS BOGGAN. 
(590) 

Indictment for C a ~ r ~ j i n g  Concealed Weapons - Practice - Bvid'ence - 
Rlect ion. 

1. While the rule is that  where the State charges one offense and proves other 
oll'enses of the same kind, the defendant may require a n  clrction a t  thc 
close of the State's evitlcr~ce as to which i t  will rely ul)on, yet where the 
same offense is proved a t  diffcrcnt intervals by different witnesses, he is 
not entitled to demand an clectiori on the part of the State; hence, 

2. On a trial for carryirlg conccal.ed wcapolls the State may show that  de- 
Sendant was seen a t  different places, by differ~nt  witnesses, a t  short 
distances apart. 

INDICTN~NT for carrying concealed weapons, tried before CobZe, J., 
and a jury, at  Spring Term, 1897, of ANSON. The defendant was con- 
victed and appealed. 

Mr. Attorney-General Zeb V .  Wnlser for the State. 
Mr. R. T .  Bennett for defendant (appellant). 
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FAIRCLOTH, C. J. The defendant, being indicted for carrying a con- 
cealed weapon on his person, was seen with the pistol a t  three different 
places on the railroad track by a t  least three different witnesses a t  short 
distances apart. A t  the close of the State's evidence, the defendant made 
a motion that  the State be required to elect on which of these charges i t  
relied. This was refused and the defendant excepted. 

The  exception is not available. The  rule is  that  where the State 
charges an  offence and proves other offences of the same kind the de- 
fendant may require an  election a t  the close of the State's evidence, but 
where the same offence is  proved a t  different intervals by different wit- 
nesses, he is  not entitled to &n election on the par t  of the State. This 

would be a n  election of evidence and not of different offences. I f  
(591) tha t  was allowed, the defendant might be prosecuted fo r  the sev- 

eral offences, when he had committed only one. S. v. Williams, 
117 N. C., 753; S. v. Parish, 104 N. C., 679. 

N o  error. 

STATE v. ALLEN MELTON. 

Indictment for Bigamy-Bigamy-Evidence-Wife Competent Witness 
t o  Prove Marriage-Record of Marriage-Admissions-Witmess- 
Slave Marriages-Exception. 

1. In an indictment for bigamy the first wife of the defendant is a competent 
witness to prove the marriage, public cohabitation as man and wife being 
public acknowledgments of the relation and not coming within the nature 
of the confidential relations which the policy of the law forbids either to 
give in evidence. 

2. The record book of marriages for the county is admissible to prove a mar- 
riage. 

3. The original marriage license signed by the justice solemnizing the mar- 
riage is admissible to prove a marriage, though neither the justice nor the 
witnesses attesting the certificate as being present a t  the marriage are 
present in court. 

4. In the trial of an indictment for bigamy, the admission by defendant of his 
former marriage is competent evidence against him, though such state- 
ment may have referred to the relations which he and his former wife 

' sustained to each other, as man and wife, in slavery times. 
5. Where a defendant charged with bigamy, upon the preliminary examination 

before a justice of the peace, and after being cautioned that his state- 
ments could be used against him, stated that he had been married to his 
former wife while a slave in South Carolina, had children by her and was 
subsequently married in North Carolina to his present wife, such admis- 
sions were competent to go to the jury., on his trial in the Superior Court, 
as to his guilt. 
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6. Where, on the trial of a defcrrdant for bigamy, one witness testified that 
defendant had been married to his first wife thirty-nine years and had 

. admitted two years before the trial that he had another wife living, and 
it appeared that the defendant had testified on the preliminary examina- 
tion before a justice of the peace to such first marriage while he and she 
mere slaves, it was propcr to refuse an instruction that, on the evidence, 
the jury could rlot convict. 

7. Where persons were married while slaves and continued to live together as 
man arid wife after the abolition of slavery, they were, by virtue of 
chapter 40, Acts of 1866, legally married and no acknowledgment before 
an officer was necessary. 

8. An exception "to the charge as given" is invalid and will not be considered. 
9. An indictment for bigamy need not eoritair~ an averment that the defendant 

had not been divorced from his first wife, since that is a matter of 
defense. 

FAIRCLOTH, C. J., and DOUGLAS, J., dissenting. 

INDICTMENT for bigamy, tried before Qoble, J., and a jury, at  (592) 
January Term, 1897, of ANSON. 

Mr. A t t o r n e y - G e n ~ r a l  Z e h  V.  I/lralser for the  S ta te .  
Mr. R. T .  Benmett for appellant.  

CLARK, J. I n  an indictment for bigamy the first wife is a competent 
witr~ess to prove the marriage. The Code, sec. 588; S. u. XcTIu f i e ,  107 
N. C., 885, 890. Indeed, marriage and public cohabitation as man and 
wife are public acknowledgments of the relation and do not con~e within 
the nature of the confidcntial relations between them which the policy of 
the law has always forbidden either to give in  evidence. This disposcs of 
the first four exceptions. 

The fifth txceptiorr to proving the second marriage by the rccord book 
of marriages for the county is not well taken. The same is true of the 
sixth exception, which was to the admission of the original marriage 
license signed by the justice solemnizing the same, nor was i t  mcessary 
that the said justice, nor the witnesses attesting the certificate as 
being present at the marriage, should be i n  court. The "witnesses (593) 
of the law," who must be in  court, or their absence accounted for, 
are the subscribing witnesses to a deed, bond or will, and that is because 
they are selected to prove the execution of such instrument. But here i t  
is not tbe execution of the certificate which is to be proved. The certi- 
ficate filed in  the register's office and the registration thereof are both 
record evidence of the marriage, and the regularity is presumed from 
such evidence till "the contrary be shown." S. v. Davis ,  109 N.  C., 780. 

The seventh exception was that a witness testifjed that "the defendant 
and Harriet  Melton were married about 39 years ; that they were married 
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about five miles from Chesterfield (7. H., South Carolina; that about two 
years ago the defendant stated that he had another wife, his present wife 
being present at  the time; that defendant and Harriet Melton were slavcs 
when they were married." The admission by the defendant of his former 
marriage is competent evidence against him. 8. v. Wylde ,  110 N. C., 
500, and numerous cases there citcd. I n  the preliminary exaniination 
before the justice the dcfendant asked to be allowed to testify, and the 
justice, having given him the ordinary caution and also having told him 
that whatever he would say could be used against him in  a higher court, 
the defendant testified that he had been married in  Chester County, S. C., 
to IIarriet Melton while they were slaves and had raised some children 
by her, and that in 1894 he married Delia Ann Tee1 in North Carolina. 
These admissions were competent to go to the jury. 8. v. Wylde, supra, 
2 A. & E., 196, and cases cited. 

The defendant prayed the Court to instruct the jury "that the marriage 
of the slaves and their living together in the relation of husband and 

wife while in a state of slavery, did not constitute the relation of 
(594) husband and wife in North Carolina; that the omission of the 

State to introduce any evidence of the law in  South Carolina be- 
fore the jury, leaves the' jury to be governed by the decisions and laws in 
this State, and by that law this marriage in South Carolina was not a 
valid one; that upon the whole evidence in  this case the State cannot 
convict." The defendant excepted to the refusal of this prayer. If any 
part thereof was incorrect, i t  was not error to refuse it. 

The witness, Streator, having testified that the defendant two years 
ago admitted, in  the presence of his second wife, that he had another wife 
living, this admission was competent to submit to the jury, who will 
"determine whether what he said was an admission that he had been 
legally married." IZegina v. Simonds, 1 Car. & Kir., 164, and Miles  
v. U.  S., 103 U.S., 304, and other cases cited in S. 11. Wylde, s ~ p r a .  This 
admission does not specify the name of the first wife, nor does the in- 
dictment set out her name and i t  is not necessary that i t  should. #. v. 
Davis, 109 N. C., 780; Wharton Cr. Law, 1714, and casrs there cited. 
I t  was, therefore, not error to refuse a prayer which contained the in- 
struction "that upon the whole evidence the State cannot convict." 

The witness Streator testified that the dcfendant and Harriet Melton 
had been married 39 years, and that defendant two years ago adnlitted, 
in the presence of his second wife, that he had another wife living, and 
the defendant before the Magistratc testified that he had marricd said . 
Harriet in  South Carolina while they were slaves and had raised several 
cliildren by her. The prayer for instruction is further erroneous in that 
i t  asked the Court to charge that such a marriage was invalid in North 
Carolina. There was ample evidence to justify the jury i n  finding that 
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the cohabitation continued after 1866, for there was further evi- (595) 
dence that they "lived together marly years and had several 
children"; that two years ago he admitted having another wife; and 
also evidence from the defendant tending to show that the rnarriage was 
between 1861 and 1865. Indeed, the relati011 having begun is presumed 
to continue till evidence to the contrary, and persons married in North 
Carolina while slaves, who continued to cohabit after the abolition of 
slavery, were ipso facto legally married (Act 1866, chap. 40) and no 
acknowledgment before an officer was essential. "The rrlarriaqe was com- 
plctcl before the prescribed acknowledgment" made before the Clerk, even 
if snch acltnowledgnier~t were not madc at  all. 8. T .  Whitfoul, 86 N .  C., 
636; X. 1 ) .  Adams, 65 N. C., 537; Long v. Earnnes, 87 N.  C., 329; Jonts 
v. Boggnrd ,  108 N. C., 178; K i ~ k  v. State, 6 5  Ga., 159. By these author- 
ities, if the defendant and Harriet, having marricd in South Carolina 
while slaves, had cohabited in North Carolina after 1866, as t h ~ r c  was 
evidence to show they did in South Carolina, they could not have been 
convicted of fornication and adultery, the validity of the marriage dated 
back to its inception and their children had all the rights of legitimates. 
Our statute of 1866, owing to the peculiar status of slave marriages, 
adopted as to such marriages the rule which has long prevailed in Scot- 
land, New York and several other States (and which was the rule of the 
civil law and of the Canon law till the- Council of Trent), that con- 
sent, followed by cohabitation, constitutes a legal marriaye. 14 Am. 
and Errg. Enc., 515. The defendant's prayer was, therefore, further 
erroneous in virtually asking the court to take the ease from the jury 
by telling them that upon the facts in evidence they should find that 
there was no valid prior rnarriage "according to the laws and decisions 
of this State." I f ,  in the absence of proof, marriage between slaves is 
to be deemed invalid in South Carolina because invalid in North Caro- 
lina, for the same reason, in the absence of proof, the continued 
cohabitation of such parties after 1866 constituted legal marriage (596) 
because such is the law here. 

The exception to the "charge as given" has been uniformly and re- 
peatedly held, indeed, in more than fifty decisions of this court, to be 
invalid. The Legislature has, besides, given the appellant in  all cases 
ten days, after the adjournment of court, in which to ponder over and 
set out his assignments of error to the charge, though all other matters 
mush be excepted to a t  the trial. Lowe v. Elliott, 107 N .  C., 718; Black- 
burn v. Ins. Co., 116 N. C., 821. When, after ten days allowed for spe- 
cific exceptions to thc charge, the orlly error assigned is "to the charge 
as given," at  most we can only take the appellant as excepting to i t  be- 
cause i t  did not contain his prayer, or for containing the opposite in- 
struction, and no further; that is, he simply duplicates his exception for  
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the refusal to charge as prayed. I t  was not necessary that the indiclt- 
ment should contain an averment that the defendant had not been 
divorced from his first wife, as that matter of defense, for though ap- 
pearing in  the section denouncing the offense (The Code, 988) i t  is in 
the proviso thereof. S. v. Norman, 13 N.  C., 222; S. z. Davis, 109 
N. C., 780. 

No error. 

FAIECLOTII, C. J., dissenting. I cannot assent to the conclusion of the 
court in  this case. I do not question the competency of either wife to 
prove the fact of marriage. I do not doubt the competency of the de- 
fendant's adnlissions, whatever they are. I do not doubt that i t  is the 
province of the jury to determine the question of marriage urrder proper 
instructions as to the law arising upon the facts as shown by the evi- 

dence. My contention is that when two aspects of a case are pre- 
(597) sented by the proofs, the court should "state in  a plain and cor- 

rcct manner the evidence given in  the case, and declare and ex- 
plain the law arising thereon" (The Code, 413)) and [that he should do 
so upon each aspect of the case presented by the evidence. 

"Where the evidence presents the case in  two aspects, i t  is pyoper for 
the Trial Judge to charge the jury upon the law as i t  arises upon both 
aspects, and then leaves the question of fact to be passed on by the 
jury." Xpence v. Clapp, 95 N.  C., 545. 

"Where the evidence presents the case in  two aqects, the Trial Judge 
should charge the jury in  both aspects of the case." S. 11. Qilmer, 97 
N.  C., 429; S. v. Brewer, 98 IT. C., 607; B. v. Matthews, 78 N.  C., 523; 
8. v. Dunlop, 65 N.  C., 288; R. v. Cardwell, 44 N.  C., 246. 

"Where a defendant asks a special instruction to the jury upon an 
aspect of the case which is presented by the evidence, which the court 
does not give, i t  is error, and entitles the defendant to a new trial." S. 11. 
Gaslcins, 93 N. C., 547; R a i l ~ y  v. Pool, 35 X .  C., 404. 

The common law of England was imported into the States of this 
Union, and this court has repeatedly held that i t  is presumed to continue 
in such States until it is shown by proper evidence that i t  (the common 
law) has been changed by statute. I t  is true that slavery was largely 
regulated by statutes, especially the restrictions imposed on it, but still 
the common law applied to slaves in many respects. They were tried 
for murder and other high crimes according to the facts and upon the 
same common law principles of evidence as other classes. I t  was by the 
same law that their marriages were allowed no legal significancc. 

"The marriage of slaves in this State, consisting of cohabitation 
merely, by the permission of their owners, does not constitute the 

(598) relation of husband and wife so as to attach to them the privi- 
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leges and disabilities incident to that relation by the common law. 
Hence i t  was held that a slave, who was the wife of another slave, might 
give evidence against him even in a capital case." 8. v. Samuel, 19 
N. C., 177. 

Thc State introduced IIarriet Melton, who testified that she and the 
defendant were both slaves, and that they were married "during slavery 
times" in South Carolina; that afiter the marriage she lived with him, 
the defendant, many years i n  South Carolina and had children by him; 
that defendant was at  the time of the marriage "a slave for years there- 
after." There mas evidence, and i t  was admitted, that in  1894 the defend- 
ant married Dclia Ann Tee1 in North Carolina, and that about two years 
ago he said, in the presence of his last wife, that he had another wife. 
The Justice of the Peace was allowed to testify orally as to the trial be- 
fore him, a d  said if his statement showed that defendant said he mar- 
ried Harriet between 1861 and 1865, i t  was true. Another witness said 
he knew the defendant and Harriet; that they werc married as slaves in  
South Carolina; "that they were married about 39 years." There was 
no proof, except by inference from the above, that tlic dcfendant and 
Harriet ever lived together or cohabited after slavery was abolished. By 
our Act 1866, chapter 40, when emancipated slaves, who had previously 
lived in  slavery as man and wife, should continue to live together in that 
relation, they should be deemed to have been lawfully married, and werc 
punishable for failure to register their intention of so continuing. The 
Code, see. 1842. 

There was no evidence received or offercd, at  the trial, of the law in  
South Carolina concerning the marriage relation of emancipated slaves, 
either before or since emancipation; nor was the jury instructed as to 
the law on the subject, but left to determine whether the defend- 
ant and Harriet Melton were "legally married" without any ref- (599) 
erence to their status before or after emancipation. 

I f  thcre had been no legislation in  South Carolina (and none was 
shown) on the present stakus of slave marriages, then the common law 
presumption remains, and perhaps the defendant in that State, instead 
of being a husband, was guilty of fornication and adultery, if cohabita- 
tion continued after he became a free man. 

The defendant asked for this special instrucltion : "That thc marriage 
of slaves and their living together in  the relation of husband and wife 
while in a state of slavery did not constitute the relation of husband and 
wife in North Carolina; that the omission in this case, on the part of the 
State, to introduce any evidence of the law of South Carolina before the 
jury, leaves the jury to be governed by the decisions and law in  this State, 
and by that law this marriage in  South Carolina was not a valid one; 
that upon the whole evidence in this case the State cannot convict." This 
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was refused, and his Honor instructed the jury that "the State must 
satisfy them from the evidence beyond any reasonable doubt that the de- 
fendant was legally married to Harriet Melton as charged; * * * 
that the defendant was married to Harriet Melton, and that during the 
lifc of said IIarrict he married Delia Ann Teel, then the jury will find 
the defendant guilty." The latter part of the instructions asked, being as 
distinct as if they had been numbered 1 and 2, is too general to be con- 
sidercd and may be disregarded. 

The jury then had to consider and determine whether the defendant 
and Harriet were legally married. The'fact that parties contract in mar- 
riage may be found by the jury, but whether the marriage is legal or not 

is for thc court. The special prayer called attention to the fact 
(600) of agreement to marry and their relations in slavery, and i t  was 

important for them to know whcther'those facts constituted a legal 
marriagc. They were not informed. They were not informed, even, 
whal acts and facts after emancipation would constitute a legal marriage. 
When the defendant admitted he had another wife, did that mean his 
wife irr slavery or his wife by continuance in  the marriage rclation after 
slavery, if there was any difference in South Carolina? That was for the 
jury, with proper directions from tlrc Court as to the law applicable to 
each condition. Suppose the jury thought the admission that he had 
another wife had reference to his slave wife, as he might naturally have 
done, still the jury were at  liberty to find him guilty for  aught that ap- 
pears in the charge, and the refusal to give them the special prayer. The 
jury do not know and cannot know the law of South Carolina without 
the aid of the Court on this or any other question. 

1 think his Honor should have explained the law on each phase of the 
question prcsented by the evidence. The element of slavery and its 
changes does not enter into the authorities relied upon by the Court. 

D o u a ~ , ~ s ,  J. I concur in the dissenting opinion of the Chief Justice. 

Cited: 8. v. Witsell, ante, 559; 8. 2). Call, 121 N .  C., 649; S. v. Wil- 
son, ib., 656; 8. n. Nis~nh~imer., I 2 3  N.  C., 761 ; S. ,o. Newcomb, 126 
N.  C., 1106; S. 11. Goulden, 134 N .  C., 744, 746. 
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( 601) 
STATE v. A. J. CBAINE. 

Indictment  for Murder-Homicitbe-Evidence-Dying Declarations- 
Instmctions to  JUT-Remarks of Counsel-Discretion of Tr ia l  
Judge. 

1. Where deceased made statements in contrrnplation of impending death, 
such drclarations did not subsequently become incompetent because, con- 
trary to his expectations, he lived five months afterwards. 

2. On the trial of a drfendant for murder, an affidavit made by the deceased 
before a magistrate immediately after receiving wounds from which he 
subsequently died, was admissible as corroborative of declarations, made 
on the same afternoon, in contemplation of death, although he expressed 
no expectation of death a t  the time of making such affidavit. 

3. Where, orr the trial of one for murder, there was no testimony tending to 
show that the killing was done in self-dcfcnse, it  was proper to rcfuse 
instructions based upon that purely hypothetical state of facts. 

4. Comments of counsel, in the argunlcrrt to a jury, are undrr the supervision 
of a trial judge, and this Court will not interfcrc with the exercise of his 
disc~etion unless it plainly appcars that he has been too vigorous or too 
lax in exercising it to the detriment of the parties. 

5. Where, upon an indictment for murder, the prisoner is convicted of a lesser 
obense, if upon appeal a new trial is granted the case goes back for trial 
clc rbovo upon the charge of murder. 

INDICTMENT for murder, tried before Norwood, J., and a jury, a t  Fa l l  
Term, 1896, of YANCEY. The defendant was convicted of manslaughter 
and appealed. 

Mr. Attorney-General Z e b  8. Wabw f o r  the State. 
No counsel contra. 

CLARK, J. T h e  deceased having been under the impression a t  the time 
of impending death, his statement then made is competent as dying dec- 
larations (X. v. Peace, 46 N. C., 251), and this evidence did not 
subsequently become incompetent because, i n  fact, contrary to his (602) 
expectations he lived five months afterwards. Corn. v. Felch, 132 
Mass., 22;  S. u. Smiclt, 73 Iowa, 469; Reg. v. Eeamy,  7 Cox C. C., 209; 
Fulcher v. State,  28 Texas App., 465; I Roscoe Cr. Ev., 57; 1 Bishop 
Cr. Pr., section 1212 (4). The deceased was stabbed a t  3 P. M., and on 
tha t  same afternoon he made the oral dying dcclarations given in  cvi- 
dence and also a n  affidavit before a Justice of the Peace for  thc arrest 
of the prisoner, i n  which he gave the same statement as to the manner of 
his  being stabbed-in the back while running away from the prisoner. 
This  statement made so nearly a t  the same moment would be competent 
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as corroborative of his dying declaration, though, as in  S. v. Peace, it did 
not appear whether the deceased had expressed his expectation of dying 
before or after he made it. 8. v.  Arnold, 35 N.  C., 184; People v. Bem- 
merly, 87 Cal., 117. Indeed, the contemporaneous written affidavit 
signed by the deceased is valuable to the jury as corroborative of the 
accuracy of the memory of the witness, who gave in  evidence the oral 
declarations of the dec~ased made the same af tern~on.  I f  the deceased 
had given a different account of the transaction in his affidavit that 
afternoon, the prisoner should surely have had the benefit of it, and, on 
the other hand, that he rrladc the same narration in his affidavit as in his 
oral statement is proper to go to the jury in  corroboration. The other 
matters in the affidavit were not injurious to the prisoner, and their ad- 
missions, if error, were harmless to him. Whitford 71. N e w b e ~ n ,  111 N. 
C., 272. There was no evidence tending to show that the killing was . 
done in self-defense and the Court properly refused the prayers for in- 
struction based upon that purely hypothetical state of facts. #. v. 
Chavis, 80 N.  C., 353, and numerous cases cited in Clark's Code (2 Ed.), 
p. 398. 

The cornmenbs of counsel are under the supervision of the pre- 
(603) siding Judge. and unless it is clear that he has been too rigorous 

or too lax in  exercising his discretion to the detriment of parties, 
this Court will not interfcre. G o o d w i n  v. S a p p ,  102 N .  C., 477. 

The prisoner was only convicted of manslaughter, but the evidence 
disclosed a bald case of murder without any extenuating circumstances. 
The appellant ought to congratulate himself that we have not found 
error which would send the case back for a new trial. I t  was clearly 
intimated by Smith,  C. J., in 8. v. Grady, 83 N. C., 643, 649, approving 
12$n, C. J., in  8. o. Xtanton, 23 N. C., 424, that where the indictment 
is for murder and the conviction is for a lesser offense, the verdict hav- 
ing been set aside by the prisoner's own action in  appealing, a new trial, 
if granted, must necessarily be for the offense set out in the bill of in- 
dictment. 

No error. 

Cited: S .  v. Groves, 121 N.  C., 569; X. v. Pr~ernan,, 122 N. C., 1016; 
X. v. Tyson, 133 N.  C., 696; S. v. Teachey, 138 N.  C., 597; 8. v. Exum, 
ib., 607, 614; S. v. Matthews, 142 N. C., 622; Bowman, 1 1 .  Blanken,ship, 
165 N. C., 522. 
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STATE v. ROY SINCLAIR. 

InActment  for Assault with a Deadly Weapon-Dmdly Weapon-Pro- 
wince of the Court to Determine What  is a Daadlly Weapon. 

I .  Whether an instrument used in an assault is a deadly weapon is a question 
of law where there is no dispute about the facts, and as the jurisdiction 
of the Court depends upon the determination of the question, it is proper 
for the trial judge to determine such matter when necessary. 

2. In dctermining whether a weapon used in an assault is a deadly weapon, 
it is necessary to take into consideration the size and nature of the 
weapon, the manner in which it is used, the size and strength of the 
assailant and the assaulted. 

3. A deadly weapon is not one that must kill or that may kill, but it is one 
which would likely produce death or great bodily harm, used by the 
defendant in the manner in which it was used. 

3. A piece of pine weather-boarding fourteen to eighteen inches long, thrce- 
quarters of an inch thick, six inches wide at one end and tapering to a 
point at  the ather, was not a deadly weapon in the hands of a feeble 
fifteen-year-old boy weighing eighty pounds, who held it by the small end 
and struck with its edge the leg and back of a grown man of average size 
who was held by two other men. 

INDICTMENT for assault with a deadly weapon, tried before (604) 
Norwood, J., and a jury, at  Fall Term, 1896, of YANCEY. 

Defendant pleaded former trial and conviction before a Justice of the 
Peace. I t  was admitted by the State that the defendant had been for- 
merly tried and convicted regularly before the Justice of the Peace, who 
had assurnod jurisdiction arid disposed of the case, but the State alleged 
that a deadly weapon had been used and that, therefore, the Justice had 
no jurisdiction. The only question before the court was whether or not 
the weapon used by the defendant wals a deadly weapon in his hands. 
(The evidence introduced necessary to an understanding of defendant's 
exceptions appears in  the opinion of the court). 

There was a verdict of g-uilty, motion for a new trial overruled, and 
the court adjudged that defendant pay a fine of one penny and costs. 
Defendant appealed. 

Mr. Attorney-General Zeb 8. Walser for ihe Xtate. 
Messrs. Covington & Redwine for dcf endani (appellant). 

FURCHES, J. This is an indictment for assault and battery with a 
deadly wcapon. The defendant pleaded former trial before a Jus- 
tice of the Peace and conviction. It was admitted that the de- 
fendant had been so tried and convicted. But the State insisted (605) 
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that the assault was made with a deadly weapon and that a Justice of the 
Peace had no jurisdiction of the offense. 

This is the only question in the case, and depends upon the fact as to 
whether the instrument used, the manner in  which i t  was used, the party 
who used it, and upon whom i t  was used, made i t  a deadly weapon or not. 

"The defendant, at  the time of the assault, was only fifteen years old, 
weighed seventy-five or eighty pounds, and was a feeble, sickly boy. The 
assailed was a grown young man of about the average size, and at the 
time was being held by two men, each one holding him by the arm. The 
weapon used by the defendant was a piece of pine weather boarding, 
which had come off a house near by, which had been in use several years, 
was five to six inches wide at one cnd, and gradually tapered down to a 
point a t  the other end and three-quarters of an inch thiclc: and from four- 
teen to eighteen inches long. The defendant held this plank by the smalI 
end and struck the assailed with the edge of i t  on the back of the leg, 
making a blue spot on the back which was sore for two or three weeks. 
His  Honor held that this plank was a deadly weapon per se and so in- 
structed the jury." 

As to whether an instrument used in  an assault and b a t t e i ~  is a deadly 
weapon or not, is generally a question of law. S. v. Huntley,  91 N. C., 
617; S. v. West,  51 N. C., 505;  S. v. Craton, 28 N. C., 164; 8. v. Col- 
lins, 30 N. C., 407. This question has been submitted to the jury, in  a 
few cases, where the matter was left in  doubt by conflicting evidence 
as to the size of the weapon used and the manner in  which i t  was used, 
and such submissions to the jury have been approved by this court. 

But in this case there is no dispute about the facts, and i t  appears that  
the piece of plank was in  court on the trial, as a diagram is sent up with 
the case. 

Besides, as this was a question that went to the jurisdiction of 
(606) the court, i t  seems to us that i t  was one which should have been 

determined by the court, and the court seems to have so under- 
stood it. The question then is, did the court correctly decide this ques- 
tion? Was the charge to the jury, that it was a deadly weapon as used, 
correct? A deadly weapon is not one that must kill, nor is i t  one that 
may kill. A gun or a 40-calibre pistol is certainly a deadly weapon in 
contemplation of law. But they are often used without producing 
death, while a penknife is not considered a deadly weapon, and yet death 
occasionally is produced by its use. I t  does not depend upon the fact as 
to  whether death ensues from its use or not. But the size and nature of 
the weapon, the manner in  which i t  is used, the size and strength of the 
party using it, and the person upon whom i t  is used-these must all be 
taken into consideration by the court in determining whether i t  is a 
deadly weapon or not. 
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The best definition we can find of a deadly weapon (and i t  is the one 
most usually given by the courts) is a weapon that would likely produce 
death or great bodily harm, used by the defendant, in  the manner in  
which i t  was used. X. v. Collins, 30 N.  C., 407, and cases cited, supra. 
Tested by this definition, we are of the opinion that this was not a deadly 
weapon. Error. 

New trial. 

Cited: S. v. Archbell, 139 N.  C., 539; X. v. Beal, 170 N .  C., 766. 

STATE v. S. P. COMBS. 
(607) 

Indictment for Breaking Down a Gate Across a Cartwuy-Indictment, 
Suficiency of-Defense. 

1. Where a bill of indictrncnt, under section 2057 of The Code, for breaking 
down a gate across a cartway, described the cartway as running through 
the land of 13, beginning near the house of C, in B township and running 
in an eastern direction through the lands of said H for the distance of 
about "one-half mile," and alleged that the cartway was "laid off by the 
authority of a jury regularly constituted by the board of supervisors in 
arid for said R township": Held, (1) that the legality of the establish- 
ment of said cartway was sufficiently averred in the bill; (2) that the 
bill suficiently locates the cartway, although it does not state its eastern 
tcrminus or whether it runs to a public road. 

2. The failure to establish a cartway according to law is a matter of defense 
to be pleaded in the trial of an indictment for breaking down a gate 
across it. 

INDICTMENT for breaking down a gate across a cartway, tried before 
Hoke, J., and a jury, a t  Fall Term, 1896, of SURRY. 

Mr. Attorney-General Zeb V .  Walser for the State. 
Mr.  A. E. Holton for defendant (appellant). 

FURCHES, J. The defendant was indicted for "willfully, unlawfully 
and maliciously breaking down and injuring certain gates erected across 
the cartway running through the lands of S. S. Harris, beginning near 
the house of S. P. Combs, in  Bryan township, and running in  an east- 
ern direction through the lands of said Harris, for the distance of about 
one-half mile, said cartway being laid off by authority of a jury regu- 
larly constituted by the Board of Supervisors in  and for said Bryan 

421 



I N  THE SUPREME COURT. [l20 

(608) township, contrary to the form of the statute and against the 
peace and dignity of the State." Upon a verdict of guilty being 

entered, the defendant moved in  arrest of judgment. This motion was 
overruled. Judgment and appeal by defendant. 
- This is the only question presented by the appeal, and i t  was con- 
tended on the argument that the bill of indictment was defective, for the 
reason that i t  did not state, with sufficient fullness, the manner in which 
the order to lay out and locate said cartway was obtained, and a t  whose 
instance said order was procured, and for that i t  failed to state its 
eastern terminus, and whether i t  ran to a public road. But neither of 
these objections can avail the defendant. The bill of indictment is in 
the words of thc statute, section 2057 of The Code. And if the cartway 
had not been located according to law (Tlrc Code, see. 2056, Collim 71. 

Patterson, 119 N. C., 602) and was noit, in fact, a cartway in  law, this 
was a matter of defense that defendant should have availed himself of 
on the trial below. The cartway and the gates torn down being definitely 
located in  the bill, the case of 8. v.  Grumpier, 88 N.  C., 647, is not in  
point. Therefore, finding the bill sufficient in form, judgment must be 

Affirmed. 

STATE v. MARY McltAE. 

Indictmrnt for Larceny-Evidence-Recent Possession of Stolen Prop- 
erty-Insfmcctions to Jury. 

1. An instruction that, if the stolen coin was sent by the defendant two days 
aftcr thc theft to a bank where i t  was found and identified by the owner, 
the law presumed defendant to be the  thicf and the jury should convict, 
uulcss defendant should satisfactorily explain thc possession, was erro- 
neous. 

2. The presumption of guilt that  the law raises from recent possession of 
stolen property, is strong, slight or weak, according to the particular 
facts si~rrounding a given case. 

(609) INDICTMENT for larceny, tried before Norwood, J., a t  Spring 
Term, 1897, of UNION. The defendant was convicted and ap- 

pealed. 

Mr. Attorney-General Zeb V .  Walser for the State. 
Messrs. Covington & Redwine f o ~  defendant (appellant). 

FAIECLW~I~, C. J. The defendant stands indicted for stealing $30 in  
money, and the case shows that i t  was a twenty dollar gold coin, the prop- 
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erty of Edwin Eubanks. There was no direct evidence, and the State 
relies on the "proof of recent possession. Many attempts have been made 
to tell what constitutes recent possession, such as "soon after,"' "shortly 
after," "so soon after the theft as to raise a presumption of guilt" and 
the like; and then presumptions are held to be strong, slight or weak, 
etc., and each case is at  last disposed of on its particular facts. 

We have no disposition to try to add to the list of what constitutes 
recent possession. Some of them will be found in  8. v. Jones ,  20 N.  C., 
122; S. v. T u r n e r ,  6 5  N .  C., 592; S. I:. C2raves, 72 N. C., 482 ; S. v. Wil- 
son, 76 N. C., 120; 8. v. Patterson,  78 N. C., 470; 8. v.  Swdh, 24 N. C., 
402; 8. v. Righ t s ,  82 N .  C., 675; S.  v. Rice ,  83 N.  C., 661; S.  v. J e n -  
nelt, 88 N. C., 665. 

Eu idence :  Eubanks, the prosecutor, testified that he was a postal 
route agent from Monroe to Atlanta, Ga. That on 21 January, 1897, 
a t  11 o'clock, A. M., he had the coin in  his pocket at  the postofficc in  
Monroe, when he went to his room at Mr. Courtney's and went to bed, 
slept till dark, dressed and went to a restaurant and stayed about depot 
till 9 P. M., when he took the train for Atlanta, where he arrived next 
morning, w h e n  he missed his gold coin. That the defendant cooked for 
Courtney, but hc did not see her there on the said 21st; that he 
found and identified his coin by somc private mark on 25 Janu- (610) 
ary, 1897, in  the People's Bank, a t  Monroe. 

Wolfe, the cashier, testified that on 22 or 23 January, a boy, Jack 
Cohen, brought a $20 gold coin to the bank and got change for i t ;  that he 
put the coin away among similar moneys and he could not say that i t  
was the one identified by Eubanks. 

Jack Cohen testified that on 23 January the defendant gave him a 
$20 gold coin and asked him to get i t  changed and said she got i t  from 
James Davis, a fireman on the railroad. He  gave her the change. I3e 
said James Davis was on his run and was not at  the trial. Defendant 
offered no evidence. 14% Honor charged the jury: "If the State has 
satisfied you beyond a reasonable doubt that the twenty dollar gold piece 
of the witness Eubanks was stolen on 21 January, 1897; that the coin 
found and identified by him i n  the bank was his; that the coin carried 
by the wilncss Cohen to the bank on 23 January, 1897, was the coin be- 
longing to Eubanks; and that the witness Cohen got said coin from the 
defendant on that day, then the burden shifts and the defendant is prc- 
sunled in  law to be the thief, and unless she satisfactorily explains her 
possession of the coin i t  is your duty to convict." Defendant excepted 
and appealed. 

We think, upon this evidence, taken as true, his I-fonor committed 
error in holdillg as a legal conclusion that the defendant was guilty. 
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In  all cases, civil or criminal, presumptive evidence is admissible, but 
in the latter case8 such evidence is admitted only so far as i t  has a 
natural tendency to produce belief under the circumstances in the case. 

Experience, habits of society and natural reasoning are to be con- 
(611) sidered, and such presumption as those matters raise must mani- 

fest that the stolen goods have come to the possessor by his or her 
own act or concurrence. The case of Xcipio Xmith, 24 N.  C., 402, very 
well illustrates. The tobacco was stolen on Friday night and found in 
the defendant's possession next day. The Judge told the jury that that 
was a case of "strong presumption of guilt," and this Court held that 
charge to be error. The character and quality of the stolen property 
are matters proper for the jury to.considcr and should be so presented 
to them. Money, as a medium in trade, passes rapidly and frequently 
from hand to hand, and no one doubts the ownership of the possessor 
ur~less some peculiar circumstance is present, as is illustrated here by 
the action of the cashier. How i t  would be if i t  was a personal chattel, 
as an  ox or wagon, would naturally, in  the course of common experience, 
present itself to the mind of a juror, and such matters are proper to be 
called to his attention. Without any opinion on the question of guilt, 
we can see how current money may pass several hands in two or three 
days, without any knowledge or concurrence on the part of the final pos- 
sossor of the original taking. These are matters to be submitted to the 
jury as evidence with all attending circumstances, but the law will not 
give them an  a~tificial operation, and as a legal conclusion pronounce 
the defendant guilty. The defendant is presumed to be innocent, and 
that must be overconle and the jury reasonably satisfied of 
the guilt of the accused. These and other principles must he explained 
to the jury and let them intelligently consider of their verdict. 

From the record before us i t  does not appear that thep were so ex- 
plained. 

Error. 

Cited: X .  v. Hullen, 133 N.  C., 660; X .  v. Record, 151 N. C., 697; 
S. v. Neville, 157 N.  C., 595; S. v. Anderson, 162 N.  C., 575. 
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STATE v. R. L. KING. 
(61%) 

Indictment for Secret Assault with Intent to Kill-Secret Assault, Essen- 
tial Elemtents o f .  

An assault cannot he "secret" in the meaning of the statute unless the person 
assaulted is unconscious of the presence as well as of the purpose of his 
adversary. 

INDICTMENT for secret assault with intent to kill, tried before Robin- 
son, J., and a jury, a t  Fall Term, 1896, of GRAHAM. The defendant was 
convicted and appealed. 

Mr. Attorney-General Zeb V .  Walser for the State. 
Messrs. Shepherd & Busbee f o ~  defenhnt (appellant). 

FURCHES, J. This is an indictment for a secret assault with intent to 
kill. The statute under which the defendant is  indicted is highly penal 
and must be strictly construed. I t  is held by this court that "an assault 
cannot be said to have been made in  a secret manner, except where the 
person assaulted is unconscious of the presence as well as of the purpose 
of his adversary." 8. v. Gunter, 116 N.  C., 1068. 

The Court charged the jury i n  this case that it was sufficient to con- 
stitute the crime of secret assault under the statute, if the person as- 
saulted "had no notice of the presence or purpose of the defendant," thus 
making i t  the duty of the jury to convict the defendant if they found 
from the evidence that the person assaulted had no knowledge of the 
defendant's presence, or if he knew of the defendant's presence but did 
not know of his intention to make the assault; thus making a want of 
knowledge of the defendant's presence or a want of knowledge of the 
defendant's intention to assault sufficient to convict. Whereas, there 
must be a want of knowledge of the defendant's presence and also a 
want of knowledge of intention to make the assault, to constitute 
the crime of a secret assault under the statute. Thcre is error. (613) 

New trial. 
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STATE v. OSCAR NEAL. 

Indictment for Cruelty to Animals-Xilling Chickens-Defense-Evi- 
dence-Instructions. 

1. The fact that  chickens killed by a defendant, charged with cruelty to  
animals, wcrc killed while destroying peas in the garden of defendant's 
father, and after prosecutor had been warned to kecp the chickcns from 
trespassing on the garden, is not a defense to an indictment for cruelty to  
animals, under section 2482 of The Code, when the killing was wilful. 

2. Trespassing chickens could be impounded a t  common law. 

3. The needless killing of chickens is of itself cruelty within the meaning of 
section 2482 of The Code, though done without torture. 

4. Since the enactment of scction 2482 of The Code i t  has been unlawful for 
one to  gratify his angry passions or love for amusement or sport a t  the 
cost of wounds and death to any useful creature, and the wilful and 
needless killing of chickens is  none the less cruelty to them when done 
under a n  "impulse of anger." 

5. Where, in the trial of a n  indictment for cruelty to  chickens, by killing 
them, no aspect of thc evidence tended to show that  the killing was acci- 
dental, i t  was not error to refusc to instruct the jury that, "if the defend- 
ant  killed the chickens without any intent to wilfully kill them, he  would 
not be guilty." 

6. Where an instruction prayed for  is correct in part but incorrcct a s  an 
entirety, the trial judge is  not called upon to dissect it and give so much 
of i t  as  is good. 

7. An averment in a bill of indictment that the defendant did "knowingly, 
wilfully and needlessly act in  a cruel manner towards a certain fowl, 
towit, a chicken, by killing said chicken, the said chicken being a useful 
fowl," is a sufficiently intelligible charge that the defendant was guilty 
of cruelty to the uscful fowl by needlessly and wilfully killing it. 

8. I n  the trial of a n  indictment for cruelty to animals by killing chickcns, an 
erroneous instruction thxt thc defendant must have been justified in the 
killing beyond a reasonable doubt was a harmlcss error, where there 
was no evidence tcnding to show that  the defendant was justificd. 

9. The intcnt with which one charged with cruelty to  animals killed a chicken 
is immaterial wheu the killing was needless and wilful. 

10. A charge of "needlessly acting in a cruel manner by killing" chickens is a 
sufficicnt charge of cruelty and is sustained by uncontroverted proof of 
impaling one chicken on a sharp stick and beating a hen to death. 

11. When a defendant convicted before a magistratc appeals and in the 
Superior Court a n  indictment is found, i t  is immaterial to consider 
whethcr the Superior Court or thc magistrate had original jurisdiction, as  
the Superior Court, in any event, had jurisdiction either by the appeal or 
by the indictment. 

(614) INDICTMENT f o r  cruelty to  animals, t r ied before Norwood, J., 
a n d  a jury, at Fall Term, 1896, of STANLY. 
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Defendant asked the following special instructions : 
"(I) .  That chickens argnot embraced in  the list of animals authorized 

to be impounded under our statute in  stock-law territory; and, therefore, 
if the jury believed that the defendant had notified the prosecutor to keep 
his chickens from trespassing on defendant's crop, that defendant had 
made reasonable efforts to prevent the injury to his crop without killing 
the chickens or otherwise injuring them, but that prosecutor refused or 
failed to keep up his chickens, and defendant killed them simply to pre- 
vent injury to his crop, then the kjlling would not be wilful, within the 
meaning of the statute under which defendant is indicted, and defendant 
would not be guilty. (Not given). 

" ( 2 ) .  That chickens are not such animals as were allowed to be im- 
pounded at common law, and, therefore, if the jury believe that defend- 
ant killed them without needless or wilful torture, but simply to 
prevent them from destroying his crop, then defendant would not (615) 
be guilty. (Not given). 

"(3) .  That, in  order to convict the defendant, the jury must find that 
he wilfully killed the chickens, and that the term 'wilfully' implies that 
the act was done knowingly and of stubborn purpose. (Given). 

"(4). That, in  order to convict the defendant, the jury must find that 
the killing of the chickens was the development of a preconceived pur- 
pose, and not an impulse of anger excited by unexpectedly seeing a repe- 
tition of the annoying trespass; and, therefore, if the jury believe that 
defendant killed the chickens without wiful torture, and without any pur- 
pose to do the prosecutor a wilful injury, but simply to prevent injury to 
his crop, then defendant would not be guilty. (Not given). 

"(5).  That the statute under which defendant is indicted relates only 
to offenses where the injury is directed against the animal killed or 
wounded, where there is an intent on the part of the offender to wil- 
fully injure, torture, wound or kill the animal, without reference to the 
owner of the animal; and, therefore, if the jury should believe that de- 
fendant killed the chickens without any intent to wilfully injure, wound 
or kill the chickens, then he would not be guilty. (Not gis~en). 

(((6).  That in  no view of the evidence can defendant J. F. Neal be 
found guilty. (Given). 

" ( 7 ) .  That in no view of the evidence can defendant Oscar Neal be 
found guilty. (Not given) ." 

The Judge refused to give the instructions, except the third and sixth, 
and defendant excepted. Defendant offered to show that the chickens 
were eating his peas, and that he killed them to prevent them from de- 
stroying the same. The solicitor objected to this evidence, and the objec- 
tion was sustained, and defendant excepted. The Court charged 
the jury, among other things, that, in  order to acquit the defend- (616) 
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ant, they must believe from the evidence, beyond a reasonable doubt, 
that he was justified in killing the chicken% and that he would not 
be justified if he killed them to prevent the destruction of his crop. 
Verdict of guilty. Motion in  arrest of judgment, on the ground that the 
indictmenft failed to allege that the killing of the chickens was by torture, 
criielty, wounding or mutilation. Motion overruled, and defendant ex- 
cepted. Motion for new trial for errors assigned as follows: " ( I ) .  That 
the Court erred in refusing to give the first, second, fourth, fifth and 
seventh instructions asked. (2). That the Court erred in charging the 
jury that the defendant must be justified in killing the chickens, and that 
he would not be justified if he killed them to prevent the destruction of 
his crop." Oscar Neal alone was found guilty. R e  was adjudged to pay 
a fine of $1 and costs, and appealed. 

Messrs. Attorney-General and J .  M. Brown, for the State. 
Messrs. Adams & Jerome and 8. J .  Pernberton for defendant (appel- 

lant) .  

CLARK, J. This is an indictment for cruelty to animals, towit: Sun- 
dry Stanly County chickens, "tame, villatic as Milton styles them 
in stately phrase. Thc prosecutor and defendant lived very near each 
other and their chickens were exceedingly sociable, visiting each other 
constantly. But after the defendants had sown their peas they had no 
peace, for the prosecutor's chickens became lively factors in disturbing 
both. The younger defendant, Oscar, as impetuous as his great name- 
sake, the son of Ossian, pursued one of the prosecutor's chickens clear 

across the lot of another neighbor, one Mrs. Freeman, and intimi- 
(617) dating i t  into seeking safety in a brush pile pulled it out ignomin- 

iously by the legs, and putting his foot on his victim's head, by 
muscular effort, pulled its head off. Then, in triumph, he carried the 
headless, lifeless body and threw i t  down in the prosecutor's yard in  the 
presence of his wife, also letting drop some opprobrious words at  the same 
time. The prosecutor was absent. Another chicken Oscar also chased 
into the brush pile, and, sharpening a stick, jabbed i t  a t  said chicken and 
through him, so that he then and there died, and Oscar, carrying the 
chicken impaled on his spear, threw i t  over into the prosecutor's yard. 
ISe knocked over another and, impaling i t  i n  the same style, also threw 
its lifeless remains over into the prosecutor's yard, as the Consul Nero 
caused the head of Asdrubal to be thrown into Hannibal's camp. On 
yet another occasion Oscar did beat a hen that had young chickens, 
which, with maternal solicitude, she was caring for, so that she died and 
the young ones, lacking her care, also likewise perished. The aforesaid 
Oscar, on other divers and sundry times and occasions, was seen "running 
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and chunking" the prosecutor's chickens. The other defendant, Oscar's 
father, proposed to the prosecutor "to strike a dead line, and each one 
kill everything that crossed the line." The offer seemed too unrestricted 
and the cautious prosecutor, whose thoughts were "bent on peace," as 
much as his chickens were on peas, firmly declined the dead line propo- 
sition, but Oscar's father said he "guessed he woulcl do that way." As 
the evidence limited his proceedings to this declaration of war, without 
any overt act, a no1 pros was entered as to him, and Oscar was left alone 
to bear the brunt. "Having," in  the language of Tacitus, "made a soli- 
tude and called i t  peace,"* he naturally protests against being now 
charged with the odium and burdens of war, which his Honor has 
assessed at  a fine of $1 and costs. 

Both defendants and Oscar's mother went on the stand. There (618) 
was no substantial contradiction of the State's evidence, but all 
three testified that the prosecutor had been notified to keep his chickens 
out of their pea patch or they would be killed. This is the "round, 
unvarnished tale" of the evidence. 

The defendant's counsel interposed every consecutive defense from a 
plea to the jurisdiction to a motion in  arrest of judgment. . 

The case was tried before a Justice of the Peace and the defendant 
appealed. I n  the Superior Court a bill of indictment was found by the 
grand jury and the defendant was tried thereon. Therefore, in  any as- 
pect, there was jurisdiction. Whether the court acquired i t  by the ap- 
peal or had original jurisdiction by the indictment, i t  is immaterial to 
decide. 

Chickens come within the very terms of The Code, see. 2482, describ- 
ing the creatures intended to be protected from man's inhumanity, "any 
useful beast, fowl or animal." Pigeons were held to be within it. S. v. 
Porter, 112 N.  C., 887. 

The defendant offered to show by Oscar himself that "he killed the 
chickens to prevent them from destroying the peas." This was to show 
justification and was properly rejected. The defendants had no more 
right to destroy a neighbor's chickens when thus found damage feasunt 
than they would his cattle. The remedy is by impounding them ti11 
damage paid, or by an action for damage. Their destruction is not neces- 
sary to his rights, Clark v. Keliher, 107 Mass., 406, which was a case "on 
all fours" with this for killing a neighbor's chickens while trespassing 
after notice to keep them up. I n  this State, in like manner, i t  has been 
held that one has no right to lay poison, though on his own ~remises,  for 
another's "egg-sucking dog," Dodson v. Mock, 20 N .  C., 146 ; nor to kill 
a "chicken-eating hog" as a nuisance, Morse v. Nixon, 61 N.  C., - 

*"Solitudinem faciunt, pacem vocant." AgricoEu, c. 30. 
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(619) 293; nor a "breachy-hog" for the same reason. Bost v. Mingues, 
64 N. C., 44. These cases refer to and distinguish Parrott v. 

Heartsfield, 20 N. C., 110, where i t  was held lawful to kill a "sheep steal- 
ing" dog about to kill sheep. This is because of the fact that such ani- 
mal could not be easily caught and impounded, nor could he be sold for 
anything to pay damages. I n  Johnson v. Patterson, 14 Conn., 1, a very 
long and learned opinion sustains the proposition that one is not justi- 
fied in strewing poisoned meat on his premises whereby a neighbor's 
chickens were killed, though notice was given that this would be done 
if they were not kept off. I t  is true, these were actions for damages, and 
not indictments for cruelty to animals, but if, even in such cases, the 
trespass is no defense, certainly evidence to show the trespass by an ani- 
mal was incompetent in  an indictment whose gist is merely the fact of 
cruelty or needless killing. X. v. Butts, 92 N .  C., 784. 

The first prayer for instruction was properly refused. I f  this were 
stock law territory (which is not in evidence) the killing would be none 
the less wilful. S. v. Brigma??, 94 N.  C., 888. 

The second prayer was also properly refused. Chickens could be im- 
pounded at common law, and besides the "needless killing" of the chick- 
ens is of itself cruelty, though done without torture. S. v. Porter, supva. 

The third prayer, that the jury must find that the defendant "wilfully, 
knowingly and of stubborn purpose killed the chickens" before they could 
convict, was given. 

The fourth prayer was properly refused. The wilful and needless kill- 
ing of the prosecutor's chickens was none the less cruelty to them because 

done on an "impulse of anger." Says Burwell, J., in S.  v. Porter, 
(620) supra: Since the enactment of this statute i t  has been unlawful 

in this State for a man to gratify his angry passions or his love 
for amusement and sport at the cost of wounds and death to any useful 
creature over which he has control. 

The fifth prayer, which contained this: "If the defendant killed the 
chickens without any intent to wilfully " * * kill them, he would 
not be guilty," was properly refused. 

There was no aspect of the evidence tending to show an accidental 
killing. I f  the rest of the prayer were correct, i t  being incorrect as an 
entirety, the court was not called upon to dissect it and give so much 
as was good. 

The sixth prayer was given, and the seventh, from what has already 
been said, was properly refused. 

The Judge stated a correct proposition of law when he told the jury 
that the defendant was not justi,fied if he killed the chickens to prevent 
the destruction of his crop, 8. v. Butts, supra, for he could have pre- 
vented i t  by impounding them, or he could sue for damages. But he 
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crred in  telling them that the dcfendant must prove justification in the 
killing. The indictment being that the defendant did "knowingly, wil- 
fully and ncedlessly act in  a cruel manner towards a certain fowl, to- 
wit, a chicken, by killing said chicken, the said chicken being a useful 
fowl," ctc., this (rejecting rcfincinent, The Code, see. 1183) is an intelli- 
gible charge that the defendant was guilty of cruelty to the useful fowl 
by ncedlessly and wilfully killing it. But the burden was on the prose- 
cution to prom the "knowingly, wilfully and needlessly." I t  was not 
incumbent on the defendant to prove justification. I t  is not like the kill- 
ing of a human bring which, if done with a deadly weapon, raises a pre- 
sumption of malice, X. v. Rollins, 113 N. C., 722; nor yet like the proof 
of a sale of liquor, which, being shown, the burden devolves upon the 
defendant to show the license, because i t  is a matter peculiarly in  
his own knowledge, 8. 11. Rrnery, 98 N .  C., 668; nor like cases (621) 
where an act is made punishable irrespective of intent in which, 
the act being shown, the burden shifts to the defendant, 8. v. Glenn, 118 
N. C., 1191, and i t  was still greater error to charge that the defendant 
must prove the matter of justification beyond a reasonable doubt. Even 
where the burden shifts to the defendant, he needs only to prove it "to 
the satisfaolion of the jury." X. o. Ellick, 60 N.  C., 56; 8. v. Willis, 63 
N. C.; 26. But  this error in the charge was harmlcss error, for there was 
no evidence tending to show that the defendant was justified, and the 
Court properly told the jury that the killing to prevent the destruction 
of the peas (the only matter in  justification relied on) would not justify 
the defendant. The Court might properly have told the jury that, if 
they believed the cvidcncc, thcy should find the dcfendant guilty, for 
there was no conflict of evidence, and i t  amounted to that, since there 
was no evidence which made a legal dcfcnsc. 

I n  response to the third prayer the Court propcrly instructed the jury 
that they could not convict unlcss they found that the defendant "know- 
ingly, wilfully and of stubborn purpose" killed the chickens. This is 
not a case of '(intent," which is an inference of inner motive to be drawn 
by the jury, 8. v. Coy, 119 N. C., 901, but of conduat, cruelty, indcpend- 
ent of intent if wilful, and the defendant's own evidence  roved that the 
killing was done wilfully, and the charge being substantially that, if the 
jury believed the evidence, he was guilty, was correct. S. v. Woo7ar& 119 
N.  C., 779; 8. e. Riley, 113 N. C., 648. 

What has already been said disposes of the motion in arrest of judg- 
ment. The defendant understoomd fully the charge against him, The 
Code, see. 1183. The Code, scc. 2490, provides that "cruelty" shall be 
held to include every act, etc., whereby unjustifiable physical pain, suf- 
fering or death is caused. While the indictment is not carefully 
drawn, and is, indeed, less accurate than the warrant originally (622) 
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issued by the Justice, the charge of "needlessly acting i n  a cruel manner 
by killing," is a sufficient charge of cruelty, and is sustained by the 
uncontroverted proof of impaling one chicken on a sharp stick and beat- 
ing the hen to death. 

Affirmed. 

Cited:  Harnpton v. R. R., ante, 538; S. v. Iclester, 122 N.  C., 1052; 
Vanderbi l t  v. Brown,  128 N .  C., 502; &'. v. Wiseman,  131 N.  C., 797; 
Willeford v. Bai ley,  132 N.  C., 404; 8. v. R. R., 145 N. C., 578, 580; 
S. v. Smith, 156 N. C., 631; 8. v. Mcdden ,  162 N. C., 577. 
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Conespondence between the House of Representatives of the General Assem- 
6ly of North Carolina and the Nupreme Court of North CaroZina. 

The House of Representatives of the General Assembly of 1897 adopted the 
following resolution : 

"Resolved by the House of Representatives, That the Chief Justice and 
Associate Justices of the Supreme Court of North Carolina be respectively 
reauested to  examine a bill, now nending before the House of Re~resentatives. 
entitled, A bill to be entitled An Act to irescribe the terms upon which foreign 
railroad corporations may become incorporated in this State, and for other 
purposes, and to communicate through the Speaker of the House of Represen- 
tatives the opinion of the Court upon the question whether, if the said bill 
shall be passed by both Houses and ratified, i t  will become operative before its 
ratification by the stockholders of the Xorth Carolina Railroad Company, and 
that the members of the Court be further respectfully requested to  so oommuni- 
cate their opinion to the session of the House of Representatives to  be held 
on Saturday, the 6th inst., if they shall find i t  consistent with their duty to 
the public to do so. 

"Resolved, further, That the Speaker of the House of Representatives be 
requested to  send a copy of the said bill, with these resolutions, immediately 
upon their adoption, to the Chief Justice of the Supreme Court. 

"A. F. HILEMAN, Speaker of the House. 

"E. 0. MASTIN, Prin. Clerk of the House." 

The material part of the bill referred to in the resolution was as  follows: 
"Section 6. That the lease heretofore executed by the North Carolina Rail- 

road Company to the Southern Railway Company, on 16 August, 1895, be and 
the same is hereby validated, confirmed and approved, subject to the limita- 
tion of time mentioned in section 5. But this section shall not take effect 
until and unless the Southern Railway Company, lessee, shall on or before 1 
April, 1897, make, execute and deliver to the North Carolina Railroad Com- 
pany, by appropriate instrument, its assent to a remission or modification of 
the lease executed on 16 August, 1895, as  above named, whereby the duration 
of such lease from the date of its execution shall be reduced from the term 
of ninety-nine years to a term of thirty-six years, and until and unless the 
said remission or modification of the lease be accepted and adopted by the 
Board of Directors of the North Carolina Railroad Company on or before 1 
June, 1897." 

The reply of the Supreme Court was a s  follows: 
NORTH CAR~LINA SUPREME COURT, 

RALEIGH, 6 March, 1897. 

To the Spea7cer und Gentlemen of the House of ~ e ~ r e s e & t i v e s :  
GEKTLEXEN :-Your resolution is before us. Precedent and the courtesy due 

to a co-ordinate branch of the Government impel us to respond to your request. 
Without expressing any intimation of opinion, either way, upon the question 

whether the power to lease its road is vested in the North Carolina Railroad 
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Company by its charter, we a re  of opinion that the power, if i t  exists, is now 
vested in the stockholders, and the provision in section 6 of the bill submitted 
to  us, which makes the validity of a lease dependent upon its acceptance by 
the Board of Directors, would be an amendment of the charter transferring 
power from the stockholders, and invalid unless accepted by the stockholders 
in general or special meeting assembled. 

Nost respectfully, 
W. T. FAIRCLOTH, C. J. 
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ABATEMENT. 

Where, pending a n  appeal from a judgment for plaintiff in an action for 
nzn~~danzus  to compel the defendants, board of county commissioners, 
to build a bridge, the statute requiring the bridge to be built was 
repealed. Held, that such repeal abated the action. Wickel v. Com- 
migsioners, 451. 

ACKNOWLEDGMENT O F  DEED. 

Chapter 293, Acts of 1893, validating probates of deeds by husband and 
wife, where the wife's privy examination was taken prior to the 
husband's "acknowledgment," embraces cases where the execution of 
the deed by the husband was proved by a subscribing witness and not 
by the technical "acknowledgment" of the husband. Barrett u. Bnr- 
rett ,  127. 

ACTION. 

Against County for Costs by Superior Court Clerk, 23. 
By Executors, 440. 
By State to Vacate Entry of Oyster Beds, 19. 
~ b r  Accounting, 14. 
For Breach of Warranty, 87. 
F o r  Contribution Among Sureties- 
1. An action a t  law by a surety for  contribution lies only against the 

co-sureties, severally, for the aliquot part due from each. Adams v. 
' Haves,  383. 

2. Where a complaint in  an action by a surety for contribution joined the 
principals as  parties, and alleged the contract of suretyship, payment 
by the p l a i n t s  and demand of the co-sureties "for their contributive 
shares," and asked judgment against all, but did not allege insolvency 
of the principals except by the averment that  plaintiff was compelled 
to pay the debt: Held, that  though the proper relief was not asked, 
and the insolvency of the principals was imperfectly alleged, the 
cause of action will be construed, on demurrer, as  equitable rather 
than legal, in  order to confer jurisdiction below. Ibid. 

F o r  Conversion, 14. 
Tor  Damages, 14, 134, 288, 320, 443, 461, 489, 492, 495, 498, 508, 514, 517, 

525, 534, 544, 551, 555, 557. 
F o r  False Arrest, 56, 292. 
F o r  Injunction, 449. 
For Mandamus, 451. 
F o r  Money Paid : 

Where plaintiff, a t  the express request and for the benefit of defendants, 
endorsed a note executed by a third person for the benefit of, but not 
payable to, defendants, and, upon the insolvency of the makers, plain- 
tiff was compelled to pay the note under a judgment thereon against 
him, the law will imply a promise by defendants to repay him. 
Bprings u. McCoy, 417. 
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For Money received as  Agent, 69. 
For Rent, 458. 
For Slander, 390. 
For Waste, 400. 
Of Claim and Delivery, 264. 
On Administrator's Bond, 446. 
On Constable's Bond, 56. 
On Life Insurance Policy, 141. 
On Guaranty, 260. 
On Life Insurance Policy, 141. 
On Note, 39, 279, 465. 
On Sheriff's Bond, 298. 
To Cancel Deed, 127. 
To Foreclose Mortgage, 312, 325. 
To Recover for Usurious Interest Paid, 286. 
To Recover Personal Property, 402. 
To Recover Land, 90, 96, 163, 177, 225, 253, 318, 328, 331, 344, 376, 391, 394. 

Where, in  the trial of a n  action of ejectment, the plaintiff established 
title i n  himself by a succession of deeds through a sale under power 
in  a mortgage given by the ancestors of defendants, i t  was error to 
adjudge that plaintiff was entitled only to a n  order of sale of the  
land. RumZey .v. Purycar, 291. 

To Set Aside Fraudulent Conveyance, 14, 355. 
To Set Aside Sale of Land by Administrator,'l23. 

ADDITIONAL SERVITUDE. 

The running of street cars by a n  incorporated street railway company 
over a bridge already constructed by a railroad company within t h e  
city limits and sufficient for the ordinary uses of the public, imposes 
a n  additional servitude upon the bridge, for which the street railway 
company must render compensation by contributing to the expense of 
maintenance and by providing necessary conveniences a t  the inter- 
section, a s  required by section 1957 (6)  of The Code. R. R. v. 
R.  R., 520. 

ADMISSIONS. 

1. I n  the trial of a n  indictment for bigamy, the admission by defendant of 
his former marriage is competent evidence against him, though such 
statement may have referred to the relations which he and his 
former wife sustained to each other, as  man and wife, in  slavery 
times. 8. v. Meltort, 591. 

2. Where a defendant charged with bigamy, upon the preliminary exami- 
nation before a justice of the peace, and after being cautioned that 
his statements could be used against him, stated that he had been 
married to his former wife while a slave in South Carolina, had 
children by her And was subsequently married in  North Carolina to 
his present wife, such admissions were incompetent to  go to the jury. 
on his trial in the Superior Court, as  to his guilt. Ib id .  

3. Where, on the trial of a defendant for bigamy, one witness testified 
that  defendant had been married to his first wife thirty-nine years 
and had admitted two years before the trial that  he had another wife- 
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living, and it appeared that  the defendant had testified on the pre- 
liminary examination before a justice of the peace to such first mar- 
riage while he and she were slaves, i t  was proper to refuse an instruc- 
tion that, on the evidence, the jury could not convict. Ibid. 

ADMINISTRATOR. . 
1. In a proceeding to sell lands for assets, the heirs may plead the statute 

of limitations to any of the debts set up, and may also plead fraud 
and collusion between the administrator and creditor where the 
claims have been reduced to judgment. Person 2,. Nontgomery,  111. 

2. While i t  is  now left, by the statute, to the discretion of a n  adminis- 
trator whether or not he will plead the statute of limitations against 
a debt preferred against the estate, i t  is nevertheless his duty to act 
in good faith i11 that  respect, and, if he fail to do so, he may he heid 
responsible for his failure. Ibid. 

3. The purchase of land of an intestate by his administrator a t  a sale 
legally conducted, confirmed and price paid, passes the legal title and 
can only be set aside a t  the suit of some one having a n  equitable 
interest therein and upon a repayment of the purchase money. High- 
smi th  u. Whitehurs t ,  123. 

4. Where land was sold by an administrator to pay debts of his intestate 
and was bought for his benefit, a t  i ts full value, and the sale was 
confirmed, the price paid, and the creditors ratified i t  by receiving 
the proceeds, which together with the other assets were not sufficient 
to pay the debts of the estate in full, the widow and heirs of the 
decedent have neither any legal right to the land nor any equitable 
ground upon which to have the sale set aside or to have the purchaser 
declared a trustee for  them. Ibid. 

ADMINISTRATOR CUM TESTAMENT0 ANNEXO. 

1. Where a n  executor named in a will is thereby also appointed a trustee 
and renounces or dies, the administrator czhm t e s t a m e d o  annemo 
appointed in  his stead succeeds to the trusteeship, and hence an 
wpointment by the clerk of the court of a trustee in place of the 
executor is void and clothes the appointee with no power. Clark u. 
Peebles, 31. 

2. I n  such case payments of the body of the trust fund made. by the ad- 
ministrator d. b. rz. c. t. a. to the cestzci que trust  (who was to receive 
the income money) and to the alleged trustee acting under the clerk's 
appointment were not valid payments, and the administrator c. t. a. 
is not entitled to credit therefor. Ibid. 

AFFIDAVIT IN ATTACHMENT. 

An allegation in a n  affidavit for a warrant of attachment that  defendants 
are  about to assign or dispose of their property with "intent to  de- 
fraud plaintiffs," is a n  assertion not of a fact, but of a belief merely 
and, hence, the grounds upon which such belief is found must be set 
out in  order that  the Court may adjudge upon their sufficiency. 
Judd u. ilPining Go., 397. 
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AGENCY. 
1. Where an agency is limited i t  is the duty of the person dealing with 

the agent to  ascertain its value and extent of his authority and t o  
deal with him accordingly. Wil l i s  u. R. R., 508. 

2. A section master of a railroad has such general authority only as  is 
incidental to the duty assigned to him, and no power whatever as  to 
the transportation of passengers, and notice of this limited authority 
will be implied from the natural and apparent divisions of the busi- 
ness of a railroad company among its various departments. Ibid. 

3. In  order to render the principal or master liable for the act of his 
agent or servant, the act (in the absence of express authority to do 
i t )  must be one that pertains to the business and one that is fairly 
within the scope of the employment. Ibid. 

4. A section master of a railroad company, by gratuitously taking a person 
walking along the track, upon a hand-car in use by him in the per- 
formance of his duties, cannot thereby render the principal liable a s  
a common carrier to  such person as  a passenger. Ibid. 

5. In  the trial of an action for damages for injuries to a person who was 
hurt  while riding on a hand-car in use by the section master of a 
railroad, it  is competent for the defendant to show the limited au- 
thority of the section master, under the printed rules of the company. 
IbKZ. 

I AGRICULTURAL LIEN. 

1. One who advances money or supplies, on an agricultural lien, for mak- 
ing a crop, is not bound to see that  they are  used on the farm, his 
duty being discharged by furnishing them. Nicl~ols 9. Spellev, 75, 

2. Bn instrument which gives a lien on a crop for supplies to  be furnished 
in making a crop and also conveys personal property a s  additional 
security, with the ordinary powers of sale, is valid both a s  a chattel 
mortgage and a n  agricultural lien and, as  between the parties, ,in the 
absence of fraud and compulsion, the lien attaches for dry goods, 
shoes, tobacco, powders, snuff and candy, without a showing that such 
articles were actually used in making the crop. Ibid. 

AIDER. 
The doctrine of aider can only be invoked in aid of a defect i~e statement 

of a good cause of action, but cannot be so used to aid the statement 
of 'a bad or defective cause of action. Shute  u. Austin,  440. 

ALIMONY. 
Upon the granting of a n  absolute divorce, all rights arising out of the 

marriage cease and determine (Code, sec. 1296), and hence the Court 
has no power in such case to allow permanent alimony. D u f f y  v. 
D u f f g ,  346. 

I ANIMALS, Cruelty to, ,613. 

APPEAL, 139. 
1. The fee taxable for "appeal and docketing in Supreme Court" is two 

dollars only. Blount 9. Simmons,  19. 
438 



INDEX. 

2. Where, in a n  uiisuccessful action by the State to vacate an oyster bed 
entry, a judgment was rendered against the county for costs, but 
set aside on appeal, and subsequently the judgment was properly 
rendered against the State for costs, i t  was error to charge the State 
with the fees for the entry of the first judgment, and "appeal and 
docketing in Supreme Court" on the appeal by the county. Ibid. 

3. An appeal lies to this Court from the erroneous taxation of items in 
bills of costs in the Superior Court. Ibid. 

4. When a defendant is bound over to the Superior Court by a justice of 
the peace, the clerk of the Superior Court is not entitled to  the fee 
of 50 cents allowed by ch. 199, Acts of 1885, for "appeal from justice 
of the peace." Guilford v. Commissioners, 23. 

5. An appeal lies from a judgment involving merely the taxation of a bill 
of costs. Ibid. 

6. The time for service of a case on appeal must be counted from the 
actual adjournment of the court. Guano Co. v. Hicks, 29. 

7. When, by agreement of counsel, the time for service of the case on 
appeal was extended to thirty days and the court adjourned on 31 
October, the time expired on 30 November, the last day not being 
Sunday, and a service on 1 December was a nullity. Ibid. 

8. A petition for a writ of eel-tioruri to bring up the case on appeal will 
not be granted when the petitioner has failed to file a transcript of 
the record proper, except, possibly, in a meritorious case where the 
only defect is the absence of the record, but certainly not where the 
appeal was lost by failure to serve the case on appeal. Ibid. 

9. When the grounds of error appear sufficiently assigned in the record 
itself, without a statement of the case on appeal, this Court will con- 
sider and pass upon its merits. Clarlc v. Peebles, 31. 

10. Where an exception to an instruction fails to point out the error com- 
plained of and nothing prejudicial appears in  the instruction, the 
exception will be overruled. Gossler v. Wood, 69. 

11. The rule that  judgments date a s  of the first day of the term a t  which 
they are  rendered has no application to appeals, as  to  whtch the rule 
is that  they date from the last day of the term. Davison v. Land 
Co., 259. 

12. Where the trial term a t  which a judgment was rendered commenced 
before but was not adjourned until after the first day of the term of 
this court, the appellant need not docket his appeal until the ensuing 
term of this court. Ibid. 

13. I t  is the duty of a n  appellant to have his appeal docketed a t  the first 
term of this court following the trial below, and if, without laches on 
his part, the case on appeal should not then be settled by the judge, 
he should file the rest of the transcript and apply for a certiorari. 
Otherwise, the appeal will be dismissed. Burrell v. Hughes, 277. 

14. Where counsel waive the diligence required by Rule 5 of this Court a s  
to docketing appeal, i t  will not be exacted by the Court. Morrison v. 
Cmven, 327. 

15. An appeal lies from the refusal to dismiss a n  attachment. Judd .u. 
Miming Co., 397. 
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APPEAL--Continzced. 

16. No appeal lies from a n  order passing on referee's report and recom- 
mitting i t  for correction, but if an exception be noted to the ruling 

. i t  can be heard on the appeal from the final judgment. Slemander c. 
Alemander, 472. 

17. An appeal taken from an interlocutory order, but abandoned because 
prematurely taken, will operate as  a n  exception to such order upon 
a n  appeal from the final judgment. Ibid. 

18. I t  is not competent for a judge, on the final hearing of a case, to review 
and set aside a former interlocutory order or judgment rendered by 
another judge, to which a n  exception was taken, such review being 
reserved for this court on the final appeal. Ibid. 

19. When any part of a record on appeal is printed, i t  should not only be 
paged, but the index and marginal references required in the original 
(Rules 19 and 21) should also be printed. Ibid. 

26. On a second appeal, where errors assigned a re  the same as  those 
passed upon by the former appeal, the former decision will be 
adhered to, the proper course for the correction of error in the former 
opinion, if any exist, being by petition to rehear. Ba?zh. v. Furniture 
Co., 475. 

21. Where the case on appeal states that the appellant's requests for 
instructions to the jury nTere given "in substance" and such requests 
are  in  conflict with the general tenor of the charge, a new trial will 
be granted, i t  being impossible to determine which or what part of 
the requested instructions ~vere  given. TPileon v. R. R., 531. 

22. An appeal lies from the judgment of a justice of the peace taxing thc 
prosecutor with costs, such taxing being in the nature of a civil judg- 
ment. 8. v. Mo~gan,  563. 

23. While the findings of fact of a justice of the peace in taxing the costs 
of a criminal action against the prosecutor are  reviewable in the 
Superior Court, the findings of the latter court a re  binding and not 
reviewable here. Ibid. 

24. An appeal does not lie in behalf of the State from the judgment of 
the  Superior Court declining to tax a prosecutor with costs in a 
justice's court, nor from the finding of the superior Court judge that 
the person taxed by the justice with the costs as  prosecutor was not 
such. Ibid. 

25. Where a prisoner indicted and on trial for murder agreed that the jury 
should return a verdict of manslaughter, which was done, and the 
defendant appealed, assigning as  error the exclusion of certain evi- 
dence : Held, that  the submission of the verdict of manslaughter was 
an acknowledgment and confession of the facts which constituted the 
crime, and a n  appeal from the judgment thereon cannot bring into 
question the regularity and correctness of the proceedings. 8. u. Moore 
(Rob't),  565. 

26. Section 957 of The Code, authorizing this court to give such judgment 
as  it  shall appear, "on a n  inspection of the whole record," ought to be 
rendered, refers to  such matters only as  are  necessarily of the record, 
a s  the pleadings, verdict and judgment; hence, where there were no 
exceptions on the trial, the fact that the indictment charged the de- 
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. fendant with obtaining "money" under false pretenses, while the 
proof was that  he obtained "goods," is not ground for reversal by 
this Court of the judgment against the defendant. 8. v. Ashford, 581. 

APPEAL FROM SUPERIOR COURT CLERK. 
1. Appeals from the clerk of the Superior Court and special proceedings 

to the judge residing or presiding in the district may be heard and 
judgment rendered outside of the county where the proceeding is 
pending, and within the district, being governed by sections 254 and 
255 of The Code, which provide that  the clerk shall send a statement 
of the case by "mail or otherwise" to  the judge, who shall fix a time 
"and place" for hearing. Ledbetter u. Pinner, 455. 

2. Where nothing in the record indicates that  a judge, who rendered a 
judgment on a n  appeal from the clerk of the Superior Court, was 
requested in writing _to fix a time for the hearing and to give the 
parties notice, a s  required by section 255 of The Code, i t  will be pre- 
sumed that  the proceeding was rightly and regularly conducted. Ibid. 

3. On a n  appeal to the judge from a judgment of the clerk of the Superior 
Court in a special proceeding for the partition of land the judge may 
(since the enactment of chapter 276, Acts of 1887) either render 
judgment himself or remand the proceedings to the clerk with direc- 
tion to enter the proper order for the sale. Ibid. 

ARBITRATORS. 
1. Arbitrators are  "a law unto themselves," and it  is not necessary that  

they shall decide or undertake to decide any matters before them 
according to the rules of law, and their award need not state the 
facts or reasons on which i t  is based. Henry v. Hilliard, 479. 

2. An award of arbitrators cannot be set aside for error not appearing on 
the face of the award and terms of submission. Ibid. 

ARREST AND BAIL. 
A defendant in  a n  action for money received or property fraudulently 

misapplied by him, a s  agent, may be arrested under the provisions 
of section 291 (2)  of The Code. Gossber v. Wood, 69. 

ARREST, False : 
1. Under section 1883 of The Code the official bond of a constable is liable 

for the false imprisonment of a person by a constable, a s  such, with- 
out process or color thereof. Warren v. Boyd, 56. 

2. An allegation in a complaint in an action on a constable's official bond 
that  he, "acting as  constable and under color of his office," illegally 
arrested and imprisoned the plaintiff, is sufficient to place the bond 
within the liability of section 1883 of The Code, notwithstanding i t  
does not allege that the bond contained any condition other than for 
the faithful discharge of all the duties devolving upon the constable 
a s  such. Ibid. 

ASSAULT, Secret : 
An assault cannot be "secret" in the meaning of the statute unless the 

person assaulted is unconscious of the presence a s  well a s  of the 
purpose of his adversary. N. v. King, 612. 
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BANKS AND BANKING. 

1. A statute which gives to a bank a lien on the stock of a stockholder 
indebted to i t  is in derogation of common right, and. must be strictly 
construed to the purposes of its enactment, Boyd u. Redd, 335. 

2. The lien given to a bank by its charter upon the stock of a stockholder 
indebted to i t  extends only to indebtedness incurred directly by such 
stockholder to the bank and not to his indebtedness to a third person 
acquired by the bank. Ibid. 

3. Such lien is not extended to notes of a stockholder, to a-third person, 
taken by the bank as  collateral from such person, merely by the fact 
that  the stockholder was a t  the time president of the' bank. Ibid. 

4. The fact that  a bank failed to organize within two years after i t  was 
chartered (section 688 of The Code) cannot affect the validity of 
whatever lien the bank may, by its charter, have on shares of stock 
of a stockholder indebted to it. Such defect in  the organization of 
the bank can be taken advantage of only by a direct proceeding by 
the State for the purpose. Ibid. 

BETTERMENTS, 

Where a mortgagee purchased a t  his own sale and took possession and 
made betterments, and in a n  action to recover possession by the mort- 
gagor the latter was adjudged entitled thereto upon payment of the 
mortgage debt, the mortgagee is not entitled to allowance for such 
betterments, since he is charged with notice of defect in  his title. 
Noutherland u. Merrit t ,  318. 

BIGAMY. 

1. I n  an indictment for bigamy the first wife of the defendant is  a com- 
petent witness to prove the marriage, public cohabitation as  man and 
wife being public acknowledgments of the relation and not coming 
within the nature of the confidential relations which the policy of the 
law forbids either to give in evidence. 8. v. Jfelton,  591. 

2. I n  the trial of an indictment for bigamy, the admission by defendant of 
his former marriage is competent evidence against him, though such 
statement may have referred to the relations which he and his former 
wife sustained to each other, a s  man and wife, in slavery times. 
Ibid. 

3. Where a defendant charged with bigamy, upon the preliminary exami- 
nation before a justice of the peace, and after being cautioned that  
his statements could be used against him, stated that he had been 
married to his former wife while a slave in South Carolina, had chil- 
dren by her, and was subsequently married in North Carolina to his 
present wife, such admissions were competent to  go to the jury, on 
his trial in the Superior Court, a s  to  his guilt. Ibid. 

4. Where, on the trial of a defendant for bigamy, one witness testified 
that  defendant had been married to his first wife thirty-nine years 
and had admitted two years before the trial that he had another wife 
living, and i t  appeared that  the defendant had testified on the pre- 
liminary examination before a justice of the peace to such first mar- 
riage while he and she were slaves, it was proper to refuse a n  instruc- 
tion that,  on the evidence, the jury could not convict. Ibid. 
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6. Where persous were married while slaves and continued to live together 
a s  man and wife after the abolition of slavery, they were, by virtue 
of chapter 40, Acts of 1866, legally married, and no acknowledgment 
before a n  officer was necessary. Ibid. 

6. An exception "to the charge as  given" is invalid and will not be con- 
sidered. Ibid. 

BOND, Conditions o f :  
1. Although section 2073 of The Code prescribes that  one of the bonds 

required to be given by the sheriff of a county must be conditioned 
for the settlement of the "county, poor, school and special taxes," yet 
where the bond given by a sheriff was conditioned for the settlement 
of the "county taxes due to said county," the omission of the words 
"poor, school and special" did not coqtradict or abridge the liability 
of the sureties for the Sheriff's default as  to school taxes, since, under 
section 1891 of The Code, the bond may be put in suit for the benefit 
of the person injured, notwithstanding ang variance in the penalty 
or condition of the instrument from the provisions prescribed by 
law. Conzrns. u. Eutton, 298. 

2. The "county" bond of a sheriff is liable for any school taxes. whether 
belonging to the State or county school fund. Ibid. 

BONDS, Municipal : 

1. Where an act of the General Assembly authorized a municipality to 
issue bonds for city purposes with the consent of a majority of i ts  
qualified voters therein, but did not provide for the levy of a tax to 
pay the interest accruing on and the principal of the bonds a t  
maturity, a n  election held under such act was only an election con- 
cerning the issue of bonds, and not concerning the consent of the 
voters to a levy of taxes to pay the principal and interest. Char- 
lotte v. Shephard, 411. 

2. The power given by a statute to a city to issue bonds with the approval 
of a majority of the qualified voters of the city does not confer, by 
implication, the power to levy a tax to pay them unless the power to  
levy such tax has been conferred by the act authorizing the issue and 
ratified by a vote of the people, a s  required by section 7,. article 7, of 
the Constitution. Ibid. 

BOND, Official : 
An irregularity, such a s  want of registration, will not invalidate a con- 

stable's bond, and, if such irregularity existed, i t  cannot be objected to 
by a demurrer to a complaint in  a n  action on the bond, but must be 
set up in  the answer. Warre?& v. Boyd, 56. 

One acting a s  bookkeeper for the reconstruction of a building is  not 
entitled to  a laborer's lien. ATash v. Rozlthwick, 459. 

BREACH O F  COVENANT. 

A covenantee must be actually damaged by reason of the breach of the 
covenant before he can have substantial relief for the breach. Britt0.n 
v. Rzcflirt, 87. 
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BREACH OF TRUST. 

1. The intent with which a breach of trust is committed is immaterial. 
Cfoseler v. Wood, 69. 

2. A defendant in a n  action for money received or property fraudulently 
misapplied by him, as  agent, may be arrested under the provisions 
of .section 291 (2)  of The' Code. Did.  

BROADSIDE EXCEPTION, 534. 

1. A general exception, without specifying error, will not be considered by 
this court. 8. v. Askford, 588. 

2. Bn exception "to the charge as  given" is invalid and will not be con- 
sidered. X. v. Melton, 591. 

1. Any charges made by a Building and Loan Association against a bor- 
rowing member, !n escess of the legal rate of interest, whether such 
charges a re  called "fines," "dues" or "interest," a re  usurious. Hollo- 
ujell v. Building and Loan Association, 286. 

2. In  the settlement of the affairs of an insolvent building and loan asso- 
ciation, a borrowing 'member is entitled to have credit for fines paid 
by him. Thompson v. Loun Associatiort, 420. 

3. While the receiver of an insolvent building and loan association can- 
not, without a n  order of foreclosure, sell property mortgaged to 
the concern, yet, when the debts to it are  secured by a deed to a 
trostee, he may sell under the power in the deed without an order of 
court. Ibid. 

4. I t  is  the duty of a trustee, who sells property conveyed to secure the 
debts of a borrowing member of a building and loan association in 
the hands of receivers, to pay all proceeds to the receiver, although 
in excess of the amount due the association, inasmuch as  the mort- 
gagor is a member a s  well as  a debtor of the concern and his liability 
cannot be ascertained until it is known to what extent the concern is 
insolvent. Ibid. 

5. The receiver of a n  insolvent building and loan association should pay 
out no money, except for necessary expenses in making collections, 
without the order of the court. Ibid. 

BURDEN OF PROOF (SEE ALSO "EVIDENCE"). 
1. In  the trial of an action on a life insurance policy which provided that 

i t  should be void if assured died by his own hand, sane or insane, 
within two years from date of policy, the only issue n7as, "Did the 
assured die by his own hand within two years from the date of the 
policy sued on?" A prima facie case being made for the plaintiff by 
proof of the issuance of the policy and death of the assured, the de- 
fendant read in evidence the "proof of loss" furnished it  by plaintiff, 
in which i t  was stated that the cause of death was "a pistol shot in 
his own hand," within two years from date of policy. Such statement 
was neither contradicted nor explained by plaintiff. Held, that the 
proof of such statement and admission in the "proofs of loss" shifted 
the burden of proof upon the plaintiff and, there being no contradic- 
tion or explanation of such statement, i t  y a s  not error to direct a 
verdict against the plaintiff. S'pruiZl v. Life Ins. Go., 141. 
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BURDEN. O F  PROOF (SEE ALSO "EVIDENCE") -Continued. 

2. Where, in  the trial of a n  action to set aside a sale a s  fraudulent, i t  
appeared that  the relation of the parties to the sale was not such a s  
to raise a presumption of fraud, the burden of proving fraudulent 
intent was properly put upon the plaintiff. Trust Company v. Forbes, 
355. 

3. Where the burden of proving the bona fides of a transaction is upon 
the defendant, he may, without introducing any evidence, rely on 
evidence introduced by the plaintiff from which, if sufficient, the jury 
may find the transaction to have been in good faith. Ibid. 

4. Where the plea of the statute of limitations is pleaded, the burden of 
proof is upon the opposite party to  show that the cause of action 
accrued within the statutory time. Graham v. O'Bryan, 463. 

CANCELLATION OF DEED. 

' 1. When the maker of a deed delil-ers i t  to some third party for the 
grantee, parting with the possession of it ,  without any condition or 
any direction to hold i t  for him, and without in some way reserving 
the right to repossess it ,  the delivery is complete and the title passes 
a t  once, although the grantee may be ignorant of the facts, and no 
subsequent act of the grantor or any one else can defeat the effect of 
such delivery. Robbins v. Rascoe, 79. 

2. Where a donor signed and sealed a deed of gift and'delivered it  to a 
deputy of the Superior Court Clerk with instructions to have i t  proved 
by the subscribing witness before the clerk, who was then absent, and 
to have i t  registered, and shortly after, and before probate, the maker 
took the deed from the deputy, saying he had changed his mind about 
the delivery owing to some displeasing conduct of the grantee. Helcl, 
that the deli~rery mas complete on delivery to the deputy, notwith- 
standing the fact that  the grantee knew nothing of the deed until 
after its recall. Ibid. 

CAPITATION TBX, 180. 

CAVEAT. 

The issue a s  to whether a paper writing is the will of a decedent being 
raised by the caveat filed thereto, no answer to such caveat is neces- 
sary. Crenshaw v. Johnson, 270. 

CERTIORARI. 

1. A petition for a writ of certiornri to bring up the case on appeal will 
not be granted when the petitioner has failed to file a transcript of 
the record proper, except, possibly, in a meritorious case where the 
only defect is the abseqce of the record, but certainly not where the 
appeal was lost by failure to serve the case on appeal. Guano Co. v. 
Hicks, 29. 

2. I t  is  the duty of a n  appellant to have his appeal docketed a t  the first 
term of this court following the trial below, and if, without laches 
on his part, the case on appeal should not then be settled by the 
judge, he should file the rest of the transcript and apply for a 
ce~tiorari.  Otherwise, the appeal will be dismissed. Burrell V. 
Hughes, 277. 
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3. If by reason of the loss of papers, or for other good cause, the transcript 
of no part of the record can be docketed a t  the first term of this 
court following the trial below, that  fact should appear by affidavit 
and a certiorcwi asked for, supplemented by a motion below to supply 
the papers. Ibid. 

CHATTEL MORTGAGE. 

An instrument which gives a lien on a crop for supplies to be furnished 
in making a crop, and also conveys personal property as  additional 
security, with the ordinary powers of sale, is valid both as chattel 
mortgage and an agricultural lien, and, as  between the parties, in the 
absence of fraud and compulsion, the lien attaches for dry goods, 
shoes, tobacco, powders, snuff and candy, without a showing that such 
articles were actually used in making the crop. Xichols v. Bpeller, 75. 

CHICKENS, Cruelty in Killing, 613. 

CLAIM AND DELIVERY. 
1. Where, in claim and delivery proceedings under which the entire crop 

raised by the tenant was delivered to the landlord, the latter was 
adjudged entitled to one-fourth of the crop as  rent, i t  was error to 
charge him with any part of the cost of gathering and marketing 
the crop. Field v. Wheeler,  264. 

2. Where the plaintiff in claim and delivery proceedings for a crop was 
adjudged to be entitled only to a part thereof, he should be charged 
with only one-half of the fees of a referee who had been appointed 
with his consent to appraise the value of the crop. Ibid. 

3. Where a plaintiff in claim and delivery proceedings for a crop was 
adjudged to be the owner of a part thereof against defendants, who 
claimed the whole and were proceeding to convert it, costs should be 
allowed to such plaintiff under section 525 (2) of the Code. Ibid. 

CLOUD ON TITLE. 
Under Ch. 6, Acts of 1893, an action can be maintained to remove a cloud 

on title; although plaintiff is not in possession. Dawiels ?;. Fowler, 94. 
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COLLATERAL ATTACK. 

Where a judgment of foreclosure was rendered in a n  action in which the 
question of the insanity of the mortgagor was raised, the mortgagor 
is estopped thereby and such judgment cannot be collaterally attacked 
thereafter on the ground of his insanity. Chavnblee v. Broughton, 170. 
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I . COLOR O F  TITLE. 

The possession of a grantor who had no color of title cannot be tacked to 
that  of his grantee in  order to make up the necessary seven years' 
possession under color of title. M,o.rrison v. Craverz, 327. 

COMMISBIONS. 

A broker is not entitled to commissions on a sale unless he finds a pur- 
chaser in a situation and ready and willing to complete the purchase 
on the terms agreed upon between the broker and vendor. Arringdale 
v. L z ~ m b e r  Co., 488. 

COMMON CARRIERS. 
1. Stipulations in  a bill of lading restricting the common law liability of 

a common carrier a re  invalid unless reasonable, because the parties 
a r e  not dealing on a n  equal footing. Dimie Cigar Co. v. Empress Co., 
348; Watch Co. v. Empress Go., 351. 

2. Such stipulation, even if not unreasonable, was waived by stating, in 
answer to the shipper's demand for the return of the package, that  
the company was searching for i t  and, when found, by accepting the 
shipper's instructions to  sell it. W a t c h  Co. v. Bmpress Go., 351. 

3. Where an express bill of lading contained a stipulation that  the com- 
pany should not be liable for loss or damage, unless demand therefor 
should be made within thirty days from the date of the bill of lading, 
and the company instructed its agents not to return undelivered pack- 
ages until the expiration of thirty days from their arrival a t  their 
destination. Held ,  that  the stipulation was unreasonable and void. 
Ibid.  

COMPENSATION O F  COMNISSIONER, 389: 

CONCEALED WEAPONS. 
1. Where, in the trial of a n  indictment for carrying a concealed weapon, 

the defendant admitted that  he carried a pistol home "in his pocket," 
the presumption was, under the statute, that  he carried i t  with intent 
to conceal it ,  and i t  was a question for the jury whether the evidence 
rebutted such presumption. 8. v. Hinnant ,  572. 

2. On a trial for carrying concealed weapons the State may show that  
defendant was seen a t  different places, by different witnesses, a t  
short distances apart. 8. v. Boggan,  590. 

3. The use of the words, "on his own premises," and not being "on his 
own lands," in section 1005 of The Code, shows an intention to 
restrict the right to  carry concealed weapons to those who are in 
the privacy of their own premises and not likely to be thrown into 
c ~ n t a c t  with the public, nor tempted, on a sudden q u a ~ r e l ,  to use the 
great advantage a concealed weapon gives. 8. v. Perry ,  580. 

4. The exception in the statute (section 1005 of The Code) does not apply 
to  the officials of corporations, such as  turnpikes, railroads and others, 
which invite the public to use their lines of travel. Ib id .  

5. The superintendent of a turnpike company owning a turnpike nine 
miles long and open to public travel, when on such turnpike, is not 
within the exception to section 1005 of The Code, although he has 
absolute control of all  the property of the company. Ibid.  
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CONDITIOXAL SALE. 
Where one sold a bicycle to another, retaining title until the purchase 

price should be paid, and thereafter made repairs upon it and re- 
turned i t  to the purchaser and again obtained possession against the 
purchaser's protest. Held, that he is not a mortgagee in possession 
so a s  to retain the bicycle, since the property, unlike real estate, 
yields no rents or profits for which he must account. Block. v. Dowd, 
402. 

CONSENT ORDER OR JUDGMENT. 

1. An order which vas ,  by consent of the attorneys of record for one of 
the parties, made in a county other than that  in which the cause 
was pending, will not be set aside because one of the attorneys never 
was and the other was not a t  the time, though he had previously 
been, authorized to act for the party, neither of such attorneys being 
attorney for the adverse party. Henry u. Hilliard, 479. 

2. Where an order recites that i t  was made "by consent of all parties," 
this court is bound by such statement, and a party to the action will 
not be permitted to contend that  his attorney of record was not 
authorized to consent to the order. Ibid. 

3. While consent will not confer jurisdiction where the court has no juris- 
diction of the subject matter, yet where a judge has jurisdiction of 
the subject matter and a case is transferred to him to be heard in a 
county other than that in which i t  is pending, by an order of court, 
made by consent of all parties, they cannot be afterwards heard to 
dispute the right of such judge to act in the matter. Ibicl. 

4. A judge specially commissioned to hold court in a certain county outside 
his district has the same jurisdiction of matters transferred to that 
court, by consent, from another county, as  the judge of the district 
comprising both counties. Ibid. 

5. In an action pending in Haywood Superior Court, which had been com- 
mitted to arbitrators, a consent order was made authorizing the arbi- 
trators to file their award "under the orders heretofore given in this 
cause" a t  Swain Superior Court, a s  of that  term of Haywood Superior 
Court. The orders referred to p ro~ided  for judgment on the award 
and the filing thereof in Haywood County. Held, that such provisions 
by the reference thereto in the order for filing a t  Swain Superior 
Court became a part of the latter order. Ib id .  

COKSTABLE'S BOND. 

1. An irregularity, such as  want of reqistration, will not invalidate a 
constable's bond, and, if such irregularity existed, it  cannot be objected 
to  by demurrer to a complaint in an action on the bond, .but must 

'be set up in the answer. Warren v. Bogd, 56. 

2. Under section 1883 of The Code the official bond of a constable is liable 
for the false imprisonment of a person by a constable, as  such, with- 
out process or color thereof. Ibid. 

3. An allegation in a comilaint in a n  action on a constable's official bond 
that  he, "acting as  constable and under color of his office," illegally 
arrested and imprisoned the plaintiff, is sufficient to place the bond 
within the liability of section 1883 of The Code, notwithstanding i t  
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CONSTABLE'S BOND-Continued. 

does not allege that  the bond contained any condition other than for 
the faithful discharge of all the duties devolving upon the constable 
a s  such. lbid. 

~ONSTITUTIOKAL LAW. 
1. The equation of taxation being fixed by the Constitution, any sections 

or parts of sections of a n  act of the General Assembly which violate 
or disturb such equation are  void, and the courts can lend no aid by 
judicial decisions, but must declare the offending provisions void. 
Russell u. Ayer,  180. 

2. Sections 2 and 3 of chapter 168, acts of 1897 (Revenue Act),  fixing the 
poll tax a t  $1.29 and the property tax a t  46 cents on the $100 valua- 
tion, being in conflict with section 1, Article V, of the Constitution, 
which provides that  the poll tax shall be equal to the tax on $100 of 
property, a re  both void, and the executive department cannot levy a 
poll tax a t  the ccinstitutional ratio to the property tax fixed. Ibid. 

3. Sections 2 and 3 of chapter 168, acts of 1897 (Revenue Act), being 
void in so f a r  a s  they violate the constitutional equation of taxation, 
the corresponding parts of sections 2 and 3 of chapter 116, acts of 
1895, are  unrepealed and in full force and effect. Ibid. 

4. Where a n  act of the General Assembly authorized a municipality to 
issue bonds for city purposes with the consent of a majority of its 
qualified voters therein, but did not provide for the levy of a tax to 
pay the interest accruing on and the principal of the bonds a t  
maturity, a n  election held under such act was only a n  election con- 
cerning the issue of bonds, and not concerning the consent of the 
voters to a levy of taxes to pay the principal and interest. Charlotte 
u. Nhephard, 411. 

5. The power given by a statute to a city to issue bonds with the approval 
of a majority of the qualified voters of the city does not confer, by 
implication, the power to levy a tax to pay them unless the power to 
levy such tax has been conferred by the act authorizing the issue and 
ratified by a vote of the people, as  required by section 7, Article VII ,  
of the Constitution. Ibid. 

6. Chapter 7, Private Laws of 1866, chartering the city of Charlotte, au- 
thorized the city to issue bonds not exceeding $200,000 for any pur- 
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CONSTITUTIONAL LAW-Continued. 
pose promotive of the public good, and to levy a tax for their pay- 
ment. Chapter 40, acts of 1881, amending the-act of 1866, authorized 
the creation of a public debt and required the board of aldermen to 
provide a water supply. By the latter act taxation by the city for all 
purposes was limited to one dollar on the $100 valuation of property. 
Chapter 252, acts of 1891, authorized the city to issue coupon bonds 
for such purposes a s  in the opinion of the aldermen would promote 
the general good and welfare of the city. Neither the act of 1881 nor 
that of 1891 specifically authorized the levy of. taxes to pay the bonds 
thereby authorized. Nearly, if not quite, all the bonds authorized by 
the act of 1866 have been issued and the taxes authorized to be raised 
thereby up  to the limit fixed by the act of 1881 will not be more than 
sufficient to pay the ordinary or current expenses of the city and 
interest on bonds already issued. Held, that authority to levy taxes 
for the payment of additional bonds issued under the provisions of 
the acts of 1881 and 1891 cannot be derived from the act of 1866. 
Ibid. 

CONTEMPT, 231. 

Where a defendant in  a n  action failed to perform the order of the court, 
and, upon notice to show cause why he should not be attached for 
contempt, answered admitting his non-compliance, and stated that he 
was unable to perform it ,  but the trial judge found, a s  a fact, that the 
defendant had been since the judgment, and then was, able to perform 
the order, and that  he was in contempt. Held, that  i t  was proper t o  
commit him to jail until he should comply with the judgment. Shoot- 
ing Club v. Thomas, 334. 

CONTRACT. 

1. The fact that a manager of a business concern has made himself per- 
sonally liable by signing a note as  manager, with the addition of the  
name of the business concern, does not affect the liability of such 
concern where i t  has received the benefit of the proceeds of such note. 
Froelich u. Trading Co., 39. 

2. Where an estate of a deceased person is, under the provisions of the 
will, doing business under a certain name and under the conduct of 
the executor a s  manager, and is sued, judgment may be rendered 
against the concern in the name by which i t  is so sued, a s  well as  
against the manager, but not against the estate, as  such, so as to 
acquire a lien on the property of the estate. Ibid. 

3. A clause in a policy of insurance inserted and intended to protect the 
insurer from all liability for any form of suicide, whether the assured 
be sane or insane, is not illegal or contrary to any well settled rule 
of public policy or morals. Bp,ruilZ v. Insurance Co., 141. 

4. In the absence of some contract, express or implied, showing a n  inten- 
tion on the part of one to  charge and the other to  pay for  services 
rendered, the presumption that the law raises of a promise to  pay 
for services performed, is rebutted by the near relationship of t h e  
parties, such as  parent and child, stepparent and child, grandparent, 
etc. Avitt v. Smith, 392. 
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CONTRACT-Continued. 
5. Ordinarily, when a tenant who has leased for a definite term, holds 

over without a new contract, a tenancy from year to year is created 
by presumption of l a w ;  but i t  is competent to rebut such presump- 
tion by proof of a special agreement. Harty v. Harris, 408. 

6. Where the lease of a store building was for one year and as  much 
longer a s  the lessees should remain in  business, and the lessees held 
over after the expiration of the year, a tenancy from year to  year 
was not created and they could terminate it a t  any time by quitting 
business. Ibid. 

CONTRACT, Breach of: 
1. A contract for specific articles to be thereafter manufactured and de- 

livered is executory, and no title to the articles passes until finished 
and delivered, and the buyer has no title to ,or interest in the material 
used. Heiser v. Menrs, 443. 

2. Where the buyer countermands his order for goods to  be manufactured 
for him under a n  executory contract, before the goods a re  finished, 
i t  is  notice to the other party that  he elects to rescind his contract 
and submit to the legal measure of damages resulting from the 
breach. Ibid. 

3. Where a n  executory contract for the manufacture of goods is rescinded 
by the buyer before the work is finished, the measure of damages is  
the difference between the contract price and the market value of the 
goods a t  the time of the breach. Ibid. 

CONTRIBUTION AMOR'G SURETIES. 
1. An action a t  law by a surety for contribution lies only against the 

co-sureties, severally, for the aliquot part due from each. Adarns v. 
Hayes, 383. 

2. Where a complaint in  a n  action by a surety for contribution joined the 
principals as  parties, and alleged the contract of suretyship, pay- 
ment by the plaintiff and demand of the co-sureties "for their con- 
tributive shares," and asked judgment against all, but did not allege 
insolvency of the principals except by the aversion that plaintiff was 
compelled to pay the debt. Held, that though the proper relief was 
not asked, and the insolvency of the principal was imperfectly alleged, 
the cause of action will be construed, on demurrer, a s  equitable rather 
than legal, in  order to  confer jurisdiction below. Ibid. 

CONTROVERSY WITHOUT ACTION, 411. 
In order to give the court jurisdiction of a controversy submitted without 

action under section 567 of The Code, i t  is necessary that the affidavit 
required by the statute must be made showing that  the controversy 
is real and the proceeding in good faith and that the court would 
have had jurisdiction if the proceeding was by summons. Brandy v. 
Gu Zley, 176. 

CORPORATION. 
1. A mortgage made by a corporation being invalid a s  against existing 

creditors who commence action within sixty days after the registra- 
tion of the mortgage (sec. 685 of The Code), a purchaser of land a t  
a foreclosure sale under such mortgage acquires no rights a s  against 
the creditor. Langston v. Improvement Co., 132. 
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2. A stockholder of a corporation may deal with i t  in the same manner 
a s  any other person, provided there is no fraud in such dealings. 
Ibid. 

3. A creditor of a corporation who brings his action within sixty days 
af ter  the registration of a mortgage of its property, is entitled only 
to  a n  ordinary judgment for a debt and execution and not to  a judg- 
ment declaring a lien on the property. Ibid. 

4. The fact that a bank failed to organize within two years after it  was 
chartered (sec. 688 of The Code) cannot affect the wlidity of what- 
ever lien the bank may, by its charter, have on shares of stock of a 
stockholder indebted to it. Such defect in the organization of the 
bank can be taken advantage of only by a direct proceeding by the 
State for the purpose. Bogd .v. Redd, 335. 

CORPORATION, Dissolution of: 
Upon the dissolution or extinction of a corporation for any cause, real 

property conveyed to i t  in  fee does not revert to the original grantors 
or their heirs, and its personal property does not escheat to the 
State;  and this is so whether or not the duration of the corporation 
was limited by its charter or general statute. (Fom v. Horah, 36 
N. C., 358 overruled). Wilson 2;. Leary,  $0. 

CORROBORATIVE TESTIMONY 

1. I t  is  competent to corroborate a witness by showing that  he has pre- 
viously made the same statement a s  to the transaction a s  that given 
by him in his testimony. B u m e t t  v. R. R., 517. 

2. I n  such case i t  is not necessary to ask the witness to  whom such 
former statement, offered in corroboration, was made. Ibid. 

COSTS, 264. 

1. Under section 536 of The Code the State is liable for the costs of an 
action instituted by the State Solicitor under the provisions of section 
4, chapter 287, Acts of 1893, requiring him, as  solicitor, to bring an 
action to vacate an oyster bed entry upon the filing with him of an 
affidavit of five inhabitants of a county alleging that  such entry is a 
fraud upon the State. I n  such case, i t  seems that  the persons making 
the affidavit might be held liable as  relators if i t  should appear that  
the action was for their benefit and a t  their instance. BZount v. 
Bimmons, 19. 

2. The fee for "appeal and docketing in Supreme Court" is two dollars 
only. Ibid. 

3. An action by the State to vacate an oyster bed entry being a civil 
action, a fee of one dollar for entry of judgment in term time is 
taxable against the State a s  the losing party. Ibid. 

4. Where, in a n  unsuccessful action by the State to vacate a n  oyster bed 
entry, a judgment was rendered against the county for costs, but 
set aside on appeal, and subsequently the judgment was properly 
rendered against the State for costs, i t  was error to  charge the State 
with the fees for the entry of the first judgment, and "appeal and 
docketing in Supreme Court" on the appeal by the county. Ibid. 
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COSTS, 264--Co%tinzced. 
5, Costs a r e  not allowed for docketing, filing and indexing a judgment 

against the State or county,' since no lien can be acquired by such 
docketing. Ibid. 

6. The fee of twenty-five cents for motion for judgment can only be taxed , when the motion is a motion in the cause, in  writing, and required 
to  be recorded. Ibid. 

7. An appeal lies to this Court from the erroneous taxation of items in 
bills of costs in the Superior Court. Ibid. 

8. Where a defendant's witnesses a re  present when the case is called for 
trial but are  not sworn or tendered because plaintiff takes a nonsuit, 
the costs of such witnesses are  properly taxable against the plaintiff. 
Henderson v. Williams, 339. 

COSTS, Right to. 
Where, pending a n  appeal, the subject matter of the action is destroyed 

or a statute giving the cause of action is  repealed, this Court will not 
go into a consideration of the abstract question as  to which party 
ought to  have prevailed, in order to  adjudicate the costs, but the 
judgment below as to costs will be allowed to stand. Wikel v. Com- 
missioners, 451. 

COSTS, Taxing Prosecutor with. 
1. An appeal lies from the judgment of a justice of the peace taxing the 

prosecutor with costs, such taxing being in the nature of a civil 
judgment. 8. z?. Morgan, 563. 

2. While the findings of fact of a justice of the peace in taxing the costs 
of a criminal action against the prosecutor a re  reviewable in  the 
Superior Court, the findings of the latter court a r e  binding and not 
reviewable here. Ibid. 

3. An appeal does not lie in behalf of the Sta# from the judgment of the 
Superior Court declining to tax a prosecutor with costs in a justice's 
court, nor from the finding of the Superior Court judge that  the 
person taxed by the justice with the costs a s  prosecutor was not such. 
Ibid. 

4. I n  a case in  which a justice of the peace has anal  jurisdiction the State 
can in no event be taxed with the costs. Ibid. 

COUNTY CONMISSIOXERS. 
Section 5 of chapter 135, Acts of 1895, authorizing the presiding or resident 

judge of the Superior Court to appoint additional county commis- 
sioners on its being certified to  him by the clerk of the court that  the 
petition for  such appointment was properly signed, did not, like 
section 7 of chapter 159, Acts of 1895, confer upon the judge any 
unusual power to proceed by a rule in the first instance to compel the 
clerk to  act, mandamus being the proper remedy. Waller v. Bikes, 231. 

COUNTY CONVICTS, Support of. 
The Code, see. 753, and chs. 19 (Vol. 1) and 44 (Vol. 2), places the sup- 

port of county convicts upon the board of county commissioners; 
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COUNTY CONVICTS, Support of-.Oontinued, 

chapter 316, Acts of 1897, entitled a n  act to create a board of com- 
missioners to manage and control the convict and road system of 
Mecklenburg County, provides that "warrants for expenses on account 
of said system shall be paid by the county treasurer out of the 
'special' funds in his hands for that purpose." Held, that  the support ' 
of the convicts of that  county must be paid out of the general county 
fund on orders of the county commissioners, and that  the other 
"expenses and disbursements" of the system must be paid out of the 
"special fund" for the purpose on orders of the chairman of said 
system on the County Treasurer. Chambers u. Walker, 401. 

COVENANTS. 
1. A covenantee must be actually damaged by reason of the breach of the 

covenant before he can have substantial relief for the breach. Brit- 
top& v. Rum%, 87. 

2. I n  an action for breach of a warranty of title in a deed for standing 
timber only nominal damages can be recovered by the grantee if he  
has cut all the timber which was on the land when the deed was 
made. Ihid. 

COVERTURE. (SEE, ALSO, "MARRIED WOMEN.") 
The fact that  an infant, after the accrual of her right of action for land, 

had a guardian 90r seven years before her marriage, which was before 
her majority, and that  neither she nor her guardian brought action 
within that time, does not bar an action by her for the recovery of 
the land. Cross v. Craven, 331. 

CRIMINAL CASES, Liability of County for Costs in. 

1. The' State and county a re  liable for costs only in the cases expressly 
provided by statute. Guilford v. Commissioners, 23. 

2. A county cannot be taxed, under section 739 of The Code, with any 
part of the fees of the clerk or other officers in criminal actions if 
the grand jury returns "not a true bill." Ibid. 

3. When a defendant is bound over to the Superior Court by a justice of 
the peace, the clerk of the Superior Court is not entitled to  the fee 
of fifty cents allowed by chapter 199, Acts of 1885, for  "appeal from 
justice of the peace." Zbid. 

4. The fee of ten cents allowed the clerk of the Superior Court by chapter 
199, Acts of 1885, for "filing papers," is for filing all the 'papers in a n  
action after final judgment, a s  prescribed by section 86 of The Code, 
and not for filing each paper in a, case. Ibid. 

5. The clerk of the Superior Court is  not entitled under section 3739 of 
The Code to a specific fee for recording the proceedings of a cause 
in the minute docket of the court, as  required by section 83 (6) of 
The Code. Ibid. 

6. The liability of a county for defendant's witnesses is restricted to  the 
same cases in  which the county is responsible for half fees to  officers, 
except that the court is not liable to defendant's witnesses where he 
is convicted and unable to pay. Ibid. 
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CRUELTY TO ANIMALS. 

1. An averment in a bill of indictment that  the defendant did "know- 
ingly, wilfully and needlessly act in  a cruel manner towards a certain 
fowl, towit, a chicken, by killing said chicken, the said chicken being 
a useful fowl," is a sufficiently intelligible charge that the defendant 
was guilty of cruelty to the useful fowl by needlessly and wilfully 
killing it. 8. v. Neal, 613. 

2. In  the trial of an indictment for cruelty to animals by killing chickens 
a n  erroneous instruction that  the defendant must have been justified 
in  the killing beyond a reasonable doubt was a harmless error, where 
there was no evidence tending to show that the defendant was justi- 
fied. Ib id .  

3. The intent with which one charged with cruelty to  animals killed a 
chicken is  immaterial when the killing was needless and wilful. Ib id .  

4. A charge of "needlessly acting in a cruel manner by killing" chickens 
is a sufficient charge of cruelty and is sustained by uncontroverted 
proof of impaling one chicken on a sharp stick and beating a hen to 
death. Ibid.  

5. The fact that chickens killed by a defendant, charged with cruelty to 
animals, were killed while destroying peas in the garden of defend- 
ant's father, and after prosecutor had been warned to keep the 
chickens from trespassing on the garden, is not a defense to a n  indict- 
ment for cruelty to animals, under section 2482, when the killing 
was wilful. Ibid.  

6. The needless killing of chickens is of itself cruelty within the meaning 
of section 2482 of The Code, though done without torture. Ibid. 

7. Since the enactment of section 2482 of The Code it has been unlawful 
for one to gratify his angry passions or love for amusement or sport 
a t  the cost of wounds and death to  any useful creature, and the wilful 
and needless killing of chickens is none the less cruelty to  them when 
done under a n  "impulse of anger." Ib id .  

8. Where, in the trial of an indictment for cruelty to chickens, by killing 
them, no aspect of the evidence tended to.show that  the killing was 
accidental, i t  was net error to refuse to instruct the jury that,  "if 
the defendant killed the chickens without any intent to wilfully kill 
them, he would not be guilty." Ib id .  

DAMAGES. 

1. I n  a n  action for breach of a warranty of title in a deed for standing 
timber only nominal damages can be recovered by the grantee if he 
has cut all the timber which was on the land when the deed was 
made. B r i t t o n  v. Ruffin, 87. 

2. Where, in  the trial of a n  action involving the title to  personal property 
upon which an attachment had been levied and was-claimed by a n  
intervener, the parties agreed that, if the jury should find for the 
plaintiff, the damages should be six per cent interest on the value of 
the property from the time of the levy, and the jury found for the 
plaintiff and fixed the value of the property a t  date of levy, i t  was 
not improper for the court t o  make the computation of interest and 
enter the result a s  the answer to the issue a s  to damages. B a n k  9. 
F u r n i t u r e  Co., 475. 
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DEADLY WEAPONS. 
1. Whether an instrument used in a n  assault is a deadly weapon is  a 

question of law where there is no dispute about the facts, and as  the 
jurisdiction of the Court depends upon the determination of the 
question, it  is proper for the trial judge to determine such matter 
when necessary. S. v. Sinelair, 603. 

2. I n  determining whether a weapon used in a n  assault is a deadly weapon, 
i t  is  necessary to take into consideration the size and nature of the 
weapon, the manner in  which it was used, the size and strength of 
the assailant and the assaulted. D i d .  

3. A deadly weapon is  not one that  m u s t  kill or that m a y  kill, but it is 
one which would likely produce death or great bodily harm, used by 
the defendant in the manner in which it  was used. Ibid.  

4. A piece of pine weather-boarding, fourteen to eighteen inches long, 
threequarters of a n  inch thick, six inches wide a t  one end and 
tapering to a point a t  the other, was not a deadly weapon in the 

'hands of a feeble fifteen-year-old boy weighing eighty pounds, who 
held i t  by the small end and struck with i ts  edge the leg and back 
of a grown man of average size.who was held by two other men. Ibid.  

DECEASED PERSONS, Transactions with. 

1. Where, in the trial of a n  action to recover land, the defendants claim 
under a deed alleged to have been made by the plaintiff to their 
ancestor, the plaintif€ is not competent (under section 590 of The 
Code) to  testify that  the deed was a forgery. Sp.iz'eg v. Rose, 163. 

2. A feme plaintiff in action to recover land against defendants who claim 
under a deed alleged to have been made by her and her husband to 
the ancestor of the defendants is not dis~ualified, under section 590 
of The Code, a s  a witness to prove that  she never appeared before the 
officer who certified the probate of deed alleged to have been signed 
by her, and was never privily esamined by him, such officer being 
dead and no representative being a party to the action. In  such case, 
however, the proof necessary to impeach the certificate of probate 
should be strong, clear and ~onvincing. Ib id .  

3. I n  a n  action to recover land the children of a deceased mother were 
parties plaintiff and defendant, plaintiff claiming a s  devisee of the 
mother. On the trial the defendants offered to testify that the 
mother had agreed to hold the land in trust for life, with remainder 
to  plaintiff and defendants as  tenants in common: Held,  that  they 
were incompetent, under section 590 of The Code, to testify to the 
alleged agreement on the part of their deceased mother, the plaintiff 
not having offered to give evidence concerning the matter. Blake v. 
Blake, 177. 

DECE'DENT'S ESTATE, Claims Bgainst. 
1. The law does not look with favor on after-death charges for services 

rendered to a decedent in the absence of some agreement by the 
parties before the death. Azritt v. Smi th ,  392. 

2. I n  the absence of some contract, express or implied, showing a n  inten- 
tion on the part of one to charge and the other to pay for services 
rendered, the presumption that  the law raises of a promise to pay 
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DECEDENT'S ESTATE, Claims Against-Continued. 

for services performed, is rebutted by the near relationship of the 
parties, such a s  parent and child, step-parent and child, grandparent, 
etc. Ibid. 

3. A note given by brothers of an intestate for a n  attorney's fee to assist 
in  prosecuting the slayer of the intestate, being a debt created after 
the death of the intestate, is not a proper charge against the estate. 
Alemandev v. Aleaander, 472. 

DEED. 

1. I n  a deed by one of four devisees to a stranger, the specific description 
of the land by metes and bounds was immediately followed by the 
words, "or the one-fourth part of all the land that my father M. died 
seized and possessed of": Held, that the addendum to the specific 
description did not control the latter so a s  to  create a tenancy in 
common in other land devised by the deceased, d4idgett u. Twiford, 4. 

2. The probate of a deed and the privy examination of a married woman 
taken in July, 1868, before the chairman of the old county court when 
the court was not in session, was valid under chapter 35, Laws 
1868-'69, Rpiuey u. Rose, 163. 

3. Statutes extending the time for the registration of conveyances of land 
a re  valid, and deeds of gift are  embraced in their provisions. Ibid. 

4. A feme plaintiff in action to recover land against defendants who claim 
under a deed alleged to have been made by her and her husband to 
the ancestor of the defendants is not disqualified, under section 590 
of The Code, as  a witness to prove that she never appeared before 
the officer who certified the probate of deed alleged to have been 
signed by her, and was never privily examined by him, such officer 
being dead and no representative being a party to the action. In  
such case, however, the proof necessary to impeach the certificate of 
probate should be strong, clear and convincing. Did.  

5. Where, to  the description of a lot, by metes and bounds, in a deed, 
were added the words, "This lot is known a s  Lot. No. 13, . . . 
and upon this lot the Hotel Bethel stands," and i t  appeared that the 
hotel building extended over the line and covered a part of Lot No. 
12:  Held, that  no part of Lot No. 12 passed by the deed, the hotel 
being mentioned only as  a further means of locating Lot No. 13. Loan 
Asso. v. RetheZ, 344. 

DEED, Absolute on Face. 
1. A, a n  administrator, having license to sell land of his intestate, sold 

and conveyed it  in January, 1881, to H, by deed absolute on its face, 
and co-incidentally borrowed $1,200 from H for his own use, and 
charged himself with the purchase price. In  February, 1S90, hc  bor- 
rowed another sum from H, who then gave him a bond for title, 
agreeing to re-convey the land to A upon the repayment of the aggre- 
gate of the two loans. I n  January, 1894, H having loaned other sums 
to A, they had a settlement, whereby H surrendered all of A's notes, 
and A agreed to surrender the bond for title, which he subsequently 
did. A was not indebted to others in 1881. The deed to H was not 
recorded until 1893, before which time A became largely indebted: 
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DEED, Absolute on Face-Continued. 

Held, that  the deed so made to H was not, a s  to the administrator's 
creditors, a mortgage (since upon repayment of the loan the land 
would have reverted to  A ) ,  but a resulting trust in  favor of A, sub- 
ject to the repayment of the loans, arose from the conveyance. Gor- 
re28 I;. Blspaugh, 362. 

2. The giving of the title bond by H to A, in 1890, was only a written 
declaration of the original trust, and did not change its nature. Ibid. 

3. Such trust could not have been sold under execution against A, nor 
could it  have been subjected to the payment of existing debts, except 
by an action in the nature of a bill in equity, and in that  event the 
land would have been liable for the existing equity of H. Ibid. 

4. While an equitable interest in land may not be transferred by parol, it 
may be abandoned or released to the holder of the legal title by 
matter in pois, provided such intention is  clearly shown; hence, the 
settlement made in 1894 between H and A, being in good faith, 
extinguished A's equitable rights and vested in H a fee simple title. 
Ibid. 

DEED, Delivery of. 

1. When the maker of a deed delivers i t  to some third party for the 
grantee, parting with the possession of it, without any condition or 
any direction to hold i t  for him, and without in  some way reserving 
the right to repossess it, the delivery is complete and the title passes 
a t  once, although the grantee may be ignorant of the facts, and no 
subsequent act of the grantor or any one else can defeat the effect of 
such delivery. Robbins 9. Rascoe, 79. 

2. Where a donor signed and sealed a deed of gift and delivered i t  to a 
deputy of the Superior Court Clerk with instructions to have i t  
proved by the subscribing witness before the Clerk, who was then 
absent, and to have i t  registered, and shortly after, and before pro- 
bate, the maker took the deed from the deputy, saying he had changed 
his mind about the delivery owing to some displeasing conduct of the 
grantee: Held, that the delivery was complete on delivery to the 
deputy, notwithstanding the fact that the grantee knew.nothing of the 
deed until after i ts  recall. Ibid.  

DEED O F  TRUST. 
I n  trust deed for the benefit of creditors, the trustee is agent of both 

creditor and debtor and must exercise his discretion in a reasonable 
and intelligent manner, and use his power in such a way as neither to  
oppress the debtor nor sacrifice the estate. Eilzton v. Pritchard, 1. 

DEFEPI'SE. 
The failure to establish a cartway according to law is a matter of defense 

to  be pleaded on the trial of a n  indictment for breaking down a 
gate across it. N. 9. Combs, 607. 

DEMURRER. 
1. The objection that  a complaint is  "argumentative, hypothetical and in 

the alternative," cannot be made by demurrer, but must be taken 
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DEMURRER-Continued. 
advantage of by a motion, before answering or demurring, for a 
repleader and to make the complaint more specific. D.aniels v. 
Fowler, 14. 

2. An irregularity, such a s  want of registration, will not invalidate a 
constable's bond, and, if such irregularity existed, it cannot be objected 
to by a demurrer to a complaint in a n  action on the bond, but must 
be set up in  the answer. Warren u. Boyd, 56. 

3. Where a complaint in  a n  action for negligence was defective in  not 
definitely and sufficiently setting out the negligence complained of, 
objection thereto should have been taken, not by demurrer, but by 
motion to have the plaintiff make his complaint more definite. Allen 
a. R. R., 548. 

DESCRIPTION IN DEED. 
1. I n  a deed by one of four devisees to a stranger the specific description 

of the land by metes and bounds was immediately followed by the 
words, "or the one-fourth part of all the lan& that  my father M. 
died seized and possessed of" : Held, that the addendum to the specific 
description did not control the latter so as  to create a tenancy in 
common in other land devised by the deceased. Midgett v. Tw.iford, 4. 

2. Where, to the description of a lot, by metes and bounds, in a deed, were 
added the words, "This lot is  known a s  Lot No. 13, . . . and upon 
this lot the Hotel Bethel stands," and i t  appeared-that the hotel 
building extended over the line and covered a part of Lot No. 12:  
Held, that no part of Lot No. 12 passed by the deed, the hotel being 
mentioned only a s  a further means of locating Lot No. 13. Loan 
Asso. v. Bethel, 344. 

DEVISE. 
A devise of land to F was accompanied by the declaration that  if it 

"should a t  any time be subjected, by process of law, to the debts of F, 
then his estate therein shall, eo instanti, cease." A judgment was 
obtained against F, on which a n  execution was issued, and his h o m e  
stead exemption of $1,000 laid off in  other lands. The execution was 
then returned with the endorsement, "No property found after said 
homestead laid off." Held, that  a s  there was no attempt or purpose 
shown to subject the devised land, by process of law, to the satis- 
faction of the creditor's debt, there was no forfeiture of the estate 
a s  provided for by the will. Bryan v. Dunn, 36. 

Where a testator provided in his will that his estate should be managed 
by his daughter L alone during her life, and a t  her death by his 
daughter P, if she should survive L, until the death of his last single 
daughter, who had never married, and further provided for its division 
a t  the death or marriage of his last single daughter among such of 
his children as  should never marry after the making of the will, 
and L survived the other unmarried daughters: Held, that  no estate 
vested in  the unmarried daughters before their death. Riggan v. 
Lamkin, 44. 

The rule in 8helly's case, though antiquated and based upon reasons 
which have long ceased to exist, is  in  force in North Carolina; and, 
hence, a devise to a person "during his natural life and a t  his death 
to his bodily heirs," vests in him a fee simple estate. Chamblee z;. 

Broughton, 170. 
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JUDGE, Discretion of. 
1. The Court may, in  its discretion, allow a n  answer to  be filed after the 

expiration of the time limited therefor. Ba-iley u. Commissioners, 388. 

2. This Court will not interfere with the discretion of a trial judge in 
setting aside a verdict a s  being against the weight of evidence. 
Edwards v. Phifer, 405. 

3. Where a trial is granted by this Court in  a n  action for damages, but 
the answer to the issue a s  to damages is  not complained of, it is in 
the discretion of the trial judge as  to whether, on a new trial, the 
issue a s  to damages shall be retried. Rittenhouse u. R. R., 544. 

4. The refusal of a trial judge to grant a severance in the trial of two 
defendants is a matter of discretion and not reviewable on appeal. 
8. v. Moore (James), 570. 

5. Comments of counsel, in the argument to  a jury, a re  under the super- 
vision of a trial judge, and this Court will not interfere with the 
exercise of his discretion unless i t  plainly appears that he has been too 
vigorous or too lax in exercising i t  to the detriment of the parties. 
8. v. Graine, 601. 

DIVORCH A VINCULO MATRIMONII. 

Upon the granting of a n  absolute divorce, a l l  rights arising out of the 
marriage cease and determine (Code, see. 1295), and hence the court 
has no power in such cases to allow permanent alimony. Duffy v. 
Dwffy, 346. 

DRAIXISG SWAMP LAND. 

1. The privilege or easement of the upper tenant to carry off the surface 
water in its natural course, under reasonable limitations, and the 
subserviency of the lower tenant to this easement, are the natural 
incidents to the ownership of land. Mixell u. McOowaw, 134. 

2. The owners of swamps, whose waters naturally flow into natural water 
courses, can make such canals as  a re  necessary to drain them of the 
water naturally flowing therein, although in doing so the flow of 
water in the natural water-course is increased and accelerated so that  
the water is discharged on the land of a n  abutting owner. Ibid. 

DYING DECLARATIONS. 

1. Where deceased made statements in contemplation of impending death, ** 
such declarations did not subsequently become incompetent because, 
contrary to his expectations, he lived five months afterwards. 8. u. 
Craine, 601. 

2. On the trial of the defendant for murder, a n  affidavit made by the 
deceased before a magistrate immediately after receiving wounds 
from which he subsequently died, was admissible a s  corroborative of 
the declarations made on the same afternoon, in  contemplation of 
death, although he expressed no expectation of death a t  the time of 
making such affidavit. Ibid. 

EARNINGS O F  WIFE, 341. 
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EASEMENT. 
1. The privilege or easement of the upper tenant to carry off the surface 

water in  i ts  natural course, under reasonable limitations, and the 
subserviency of the lower tenant to this easement are  the natural 
incidents to the ownership of land. Hixe l l  v. M c f f o w a n ,  134. 

2. Generally, the right which railroad companies acquire in lands con- 
demned or purchased for their right of way amounts to an easement 
only and not to the purchase of the estate of the owner therein. 
R. R. v. Sturgeon, 225. 

3. While land included in the right of way of a railroad company, not 
necessary for the purposes of the company, may be cultivated by the 
servient owner, the crop must not be of such inflammable or eom- 
bustible nature, when matured or maturing, a s  to endanger the safety 
of the company's passengers or cause injury to  adjoining lands in  
case of ignition of such crops by sparks from the company's engines, 
for, in such case, the company would have the right to enter and 
remove such crops. Ibid.  

4. A railroad company's right to discharge its ditches on adjacent lands is, 
in effect, an easement appurtenant to the right of way, for which pay- 
ment, a s  permanent damage, may be required by the owner of the 
servient estate. B e a c h  2;. R. R., 498. 

ELECTION, in Trial, by State. 

While the rule is that where the State charges one offense and proves 
other offenses of the same kind, the defendant may require an election 
a t  the close of the State's evidence a s  to which it will rely upon, yet 
where the same offense is proved a t  different intervals by different 
witnesses, he is not entitled to demand an election on the part of the 
State. 8. v. Bogga~z,  590. 

ELECTIOKS. 

1. Where a registrar of election registers a person entitled, under the 
Constitution and laws, to vote, but through inadvertence or fraud 
fails to administer the oath required to be administered, such person 
shall not be for that  reason deprived of his vote. Q u i n n  u. Lat t imore ,  
426. 

2. Where a person entitled, under the Constitution and laws, to be regis- 
tered a s  a voter, was registered by one with whom the registrar left 
the books and such registration was accepted a s  sufficient by the 
registrar and acted upon by the judges of election, the vote of such 
person will not be rejected for such irregularity. Ib id .  

3. Where qualified voters living near the dividing line of two townships, 
which line was not definitely located, in good faith registered and 
voted in the township in which they did not actually reside, but i t  
appeared that  they had listed their property for taxation, sent their 
children to school, and, for many years previous, had registered and 
voted in the same township: Held ,  that the votes of such electors, 
having been cast, must be counted. ( H a r r i s  v. Bcarborough, 110 
N .  C., 232, overruled.) Ibid.  

4. Where the judges of a n  election received the ballot of a person entitled, 
under the Constitution and laws, to vote, who had, in  proper time, 
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presented himself for registration and taken the required oath, but 
whose name, through the inadvertence or fault of the registrar, had 
not been entered on the registration books: Held,  that  the vote of 
such person must be counted. Ibid. 

5. Where a person otherwise legally qualified, who had not been allowed 
to register because a t  the time he had not been a resident of the 
State for one year, but who had become qualified in that  respect on 
or before the day of election, asked to be allowed to register on 
election day and tendered his ballot, which was refused: Held,  that  
such vote should hare been received and should be counted for the 
candidate for whom he proposed to vote. Ibid.  

6. The declaration of the result of an election by the judges of election, 
after a count of the ballots by them, is  prima facie evidence of the 
correctness of the count until rebutted by proper and competent 
evidence. Ibid. 

7. Where, a t  the close of an election in a township, the judges counted the 
ballots and officially declared the result, the correctness of such count 
and declaration is  not rebutted by the introduction, in evidence, of a 
tally sheet showing a different result, which was kept overnight and 
during the day following the election, in a public office where any one 
could have access to it and which bears signs of having been tampered 
with. Ibid. 

EMPLOYMENT, Scope of. 
Where pIaintiff was employed a s  a bookkeeper and "to make himself 

generally useful," during reconstruction of a hotel building, the fact 
that he occasionally did manual labor during the remodeling does not 
entitle him to a mechanic's lien, such manual work not being within 
the scope of his employment. Nash v. Nouthzoick, 459. 

EQUITABLE ACTION. 

While a party may, under the present practice, unite legal and equitable 
grounds of action or defense, they must be clearly set up in the 
pleading. Adams v. Hayes,  383. 

EQUITIES, Adjustment of. 
Where, in a n  action by a purchaser of land a t  a junior mortgage sale 

against the mortgagor, defendant pleaded that the debt had been 
fully paid before the foreclosure, and the junior mortgagee, upon 
being made a party defendant, denied the answer, alleged the validity 
of the sale and asked for an apportionment of the proceeds: Held, 
that the court could, in such action, adjust the equities between the 
defendants,. and, on giving judgment for the plaintiff for possession 
of the land, render judgment in favor of the mortgagor against the 
mortgagee for the surplus in his hands. Bobbit t  v. Stanton,  253. 

ESCHEAT. 
Upon the dissolution or extinction of a corporation for any cause, real 

property conveyed to i t  in fee does not revert to  the original grantors 
or their heirs, and its personal property does not escheat to the 
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State; and this is so whether or not the duration of the corporation 
was limited by i ts  charter or general statute. (Fom u. Horah, 36 
N. 0., 358, overruled.) Wilson v. Leary, 90. 

ESTATE O F  DECEASED PERSON. 

1. Wlrere an estate of a deceased person is, under the provisions of the 
will, doing business under a certain name and under the conduct of 
the executor as  manager, and is sued, judgment may be rendered 
against the concern in the name by which i t  is so sued, as  well a s  
against the manager, but not against the estate, as  such, so a s  to 
acquire a lien on the property of the estate. Froelich u. Trading 
Go., 39. 

2. Where a will authorizes the executor to conduct and wind up t h e  
business of the testator, and gives the beneficiaries the net proceeds 
only, they are  not entitled to  claim exemptions against judgments 
for liabilities incurred in  conducting and winding up the business. 
Ibid. 

ESTOPPEL. 
1. Where, in a proceeding for the sale of land for assets, the infant heirs 

of decedent through their guardian ad Mtem admitted the allegations 
of the petition, made no claim to a homestead and allowed judgment 
ordering the sale, which was followed by a sale and payment of the 
purchase money, they a re  estopped by the judgment and proceedings 
thereunder from claiming. either a homestead in the land or the 
payment of $1,000 out of the purchase money in lieu thereof. Mor- 
risett v. Perebee, 6. 

2. Where a judgment of foreclosure was rendered in an action in which 
the question of the insanity of the mortgagor was raised, the mort- 
gagor is estopped thereby and such judgment cannot be collaterally 
attacked thereafter on the ground of his insanity. Chamblee u. 
Broughton, 170. 

3. Where the record of a proceeding to sell land, a s  the property of a 
decedent, to make assets for the payment of his debts, recited that  
"due notice had been given to all parties concerned," i t  is sufficient to  
estop a n  infant heir of decedent from claiming the land as  his heir 
when such heir had a general guardian. Morrison v. Craven, 327. 

4. Recitals in a decree for the partition of lands, a s  to the ownership 
thereof, are  conclusive upon the parties to such proceedings and all  
persons claiming under them. Green u. Bennett, 394. 

ESTOPPEL, in, Pais. 
1. In  order that  a representation or statement as  to an intended abandon- 

ment of a n  existing right or claim to property, made to influence 
another, shall become an estoppel, it must appear that  the person has  
acted under such representation to his injury. Rainey u. Hines, 376. 

2. Plaintiff and one T agreed to exchange lands. T, without having ob- 
tained a deed, sold the land to one B, who gave notes and a mortgage 
on the land as  security. T being indebted to defendant, H transferred 
the B notes to  H,  who brought suit against B for foreclosure, obtained 
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ESTOPPEL, in Pais-Continued. 
judgment and had a commissioner appointed to sell, but before the 
sale, went to the plaintiff R, who was not a party to the foreclosure 
suit, and enquired whether he had any claim against the land, and 
upon his assurance that he had no claim, and upon his advice to "go 
ahead and sell the land," defendant directed the commissioner to sell, 
and bought the land, though he knew that  both T and B were insol- 
vent, and that  T had never had a deed from R. Plaintiff thereupon 
brought this action to recover possession of the land, and for a sale 
thereof to reimburse himself for expenditures he had been compelled 
to  make in clearing the title to the, land which he had taken in 
exchange from T.:  Held, that no injury resulted to H from the 
representation of R, and the latter is not estopped thereby. Ibid. 

EVIDENCH. 
1. Pleadings as  evidence are not before the jury and cannot be referred 

to or commented on, as such, unless they have been introduced like 
other written evidence. Gossler v. Wood, 69. 

2. Where a complaint contained several distinct and properly numbered 
allegations, and the first paragraph of the answer recited "that sec- 
tions 1, 2, 3, 4 and 5 are admitted," such paragraph was admissible 
a s  evidence, when offered by the plaintiff, without the remaining 
parts of the answer which constituted distinct issues for the jury. 
Ibid. 

3. Where a motion by one party to have certain evidence introduced on 
his behalf stricken out was refused on the objection of the adverse 
party, the latter cannot assign a s  error the admission of such evi- 
dence. Wilson v. Manufacturing Company, 94. 

4. k deed executed by a testator to one child several years before the 
date of his will and having no connection therewith, is not admissible 
to explain the terms of a devise, contained in the will, to  another 
child. Chamblee v. B?.oughton, 170. 

5. In  the trial of an issue as  to the insanity of a mortgagor, evidence 
that, a t  the time of former proceedings against him for the fore- 
closure of a mortgage, he was in  poor health and could not attend 
to ordinary business and occasionally had fits and spasms and had 
been declared an inebriate, was insufficient to go to the jury. Ibid. 

6. Where, in the trial of an issue devisavit vel non, the examination in 
chief of a subscribing witness to  a will was confined to the execution 
of the instrument, i t  was not proper, on cross-examination, to ask 
him as to statements alleged to have been made by him respecting the 
mental capacity of the decedent. Crenshazo v. Johnson, 270. 

7. Testimony concerning statements made by a deceased witness to a will 
a s  to  the mental capacity of the testator, being hearsay, is  not ad- 
missible on a trial of an issue decisavit vet nm. Ibid. 

8. Upon the trial of an issue of devisavit t3el no%, after the filing of a 
caveat, the instrument, though i t  has not been probated, can be 
admitted as  evidence. [bid. 

9. Where, in the trial of an issue a s  to the validity of a will, the pro- 
pounder was not examined by either party, and, upon comment by 
the counsel of the caveator as  to his failure to  testify, a contention 
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arose between counsel whether the propounder, being named as the 
executor in  the will, was competent under section 590 of The Code, i t  
was not error to refuse to give an instruction, requested by the 
counsel for the caveator, after the argument, that the executor was a 
competent witness. Ibid.  

10. Where, pending a n  action to recover for damage done to a lot of tobacco 
which plaintiff had bought and paid for under a guarantee of sound- 
ness by defendants, an agreement was entered into adjusting the 
amount of damage per pound which plaintiff should recover, if en- 
titled to recover a t  all, said agreement to be without prejudice to 
either par ty:  Held, that such agreement was not a n  offer of com- 
promise in the meaning of section 573 of The Code, and was admissible 
on the trial of an action to determine the amount of plaintiff's 
recovery. Gwre t t  u. Pegrarn, 288. 

11. Where, in the trial of an action to set aside a sale a s  fraudulent, i t  
appeared that the relation of the parties to the sale was not such a s  
to raise a presumption of fraud, the burden of proving frauduleht 
intent was properly put upon the plaintiff. Trus t  Go. v. Forbes, 355. 

12. Where, in  the trial of an action to set aside a sale a s  fraudulent, the 
trial judge, in reciting several grounds on which the jury might find 
a sale void, a s  in  fraud of grantor's creditors, inadvertently used the 
conjunction "and," but in a subsequent part of the charge stated the 
grounds properly, connecting them with the disjunctive "or": Held, 
that  the error was cured. Ibid. 

13. In the trial of an action on a note given by 0, defendant's intestate, to  
M, endorsed by M to plaintiff, which purported on its face to  be for 
the balance due plaintiff for land, i t  appeared that plaintiff con- 
tracted to sell the land to D, and took notes for the purchase money, 
retaining title, and that  D contracted to sell the land to C, who agreed 
to pay to plaintiff the balance due him; and that  plaintiff had agreed 
with D to make conveyance to whomsoever he might direct, and sub- 
sequently conveyed to C's wife by a deed in which D and wife joined, 
and which recited that  the several contracts had been complied with. 
On a former trial of the action C had testified that  the note sued on 
was given in payment of the balance due to plaintiff for the land and 
settled the matter with him. Evidence was also admitted that a 
mortgage, which was on the land a t  the time of the various contracts 
concerning the land, had been marked satisfied on the records : Held, 
that  neither the deed so executed by plaintiff and D to C, nor the 
cancellation of the mortgage, nor the said several contracts between 
the parties should have been received as evidence of payment of the 
note sued on, although the latter were relevant to explain the reason 
for the execution of such note. Robe& u. Cocke, 465. 

14, Where, in  the trial of an action for injuries, i t  became material to  
show the location of a path existing two years before the trial a t  the 
time of and on the lot where the accident occurred, there was evi- 
dence of changes in  the situation and that the lot had been fenced 
shortly after the accident, a photograph of the location, taken just 
before the trial, was properly rejected as  evidence, i t  being inad- 
missible, whether offered a s  substantive evidence or as  a n  unauthor- 
ized map. Hanzpton v. R. R., 534. 
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15. I n  the trial of a n  action for injuries caused by the derailing of a street 
car because of excessive speed in going down a steep grade, state- 
ments made to a witness by the motorman of the street railway com- 
pany, immediately preceding the accident, a s  to the condition of the 
track and the want of sand and a s  to the car being overloaded and 
behind time, werc competent a s  part of the rrs gcstae and also a s  
fixing the company with knowledge of facts requiring a greater degree 
of care and providence than ordinary. Witsell v. R. B., 557. 

16. When a person riding on a hand-car with a section-master is  injured 
by collision with a train, a conversation after the accident between 
the section-master and the conductor of the colliding t rain is admis- 
sible as a part of res gestae. Willis v. R. R., 508. 

17. I n  tho trial of a n  action for injuries to a person hurt  while riding on 
a hand-car in  use by the section-master of a railroad, it was com- 
petent for the defendant company to show the limited authority of a 
section-master under the printed rules of the company. Ibid. 

18. Where deceased madc statements in  contemplation of impending death, 
such declarations did not subscqixently become incompetent because, 
contrary to his expectations, he lived five months afterwards. 8. v. 
Cvaine, 601. 

19. On the trial of a defendant for murder, a n  affidavit made by the 
deceased before a magistrate immediately after receiving wounds 
from which he subscqlxently died, was admissible a s  corroborative of 
declarations, made on the same afternoon, in  contemplation of death, 
although he exDressed no expectation of death a t  the time of making 
such affidavit. Ibid. 

20. The presumption of guilt that  the law raises from the recent possession 
of stolcn property, is  strong, slight or weak, according to the par- 
ticular facts surrounding a given case. 8. ?). McBae, 608. 

21. A charge of "needlessly acting in a cruel manner by killing" chickcns 
is a sufficient charge of cruclty and is sustained by uncontroverted 
proof of impaling one chicken on a sharp stick and beating a hen t o  
death. X. v. Nea,l, 613. 

EVIDENCE, Sufficiency of. 

1. Where there is no evidence, or a mere scintilla of evidence, or the  
c.vidence is  not sufficient, in  s just and reasonable view of i t  to  war- 
rant  a n  inference of any fact in issue, the court should direct a 
verdict against the party upon whom the onus of proof rests. Xpr?hill 
v. Insurance Co., 141. 

2. An exception that there is  not sufficirnt evidence to  go to the jury must 
be taken before verdict in  order that the defect can be supplied if 
possible. 8. I?. Harris, 577. 

EXElCU'I'ION AFTER ISSUANCE BUT BEFORE SERVICE OB' RESTIZAIN- 
ING ORDER. 

Whew, i n  a n  action t o  enjoin a n  exrcution sale on the ground of fraud 
i n  the confession of the judgment, the judgment debtor and creditor 
and the sherid a re  parties, and the sheriff sells the property to the 
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EXECUTION AFTElZ ISSUANCE EUT BEFORE SERVICE O F  RESTRAIN- 
ING ORDER-Contirmed. 

.judgment creditor after a restraining order is issued, but before it 
is served, the purchaser acquires no title and may be ordered to 
deliver the goods to a receiver pending the action. 8tern u. Amterra, 
107. 

EXECUTORY CONTRACT. 

1. Contract for specific articles to  be thereafter manufactured and de- 
livered is executory, and no title to the articles passes until finished 
and delivered, and the buyer has no title to or interest in the material 
used. Heiser u. Mears, 443. 

2. Where the buyer countermands his order for goods to be manufactured 
for him under a n  executory contract, before the goods are finished, it 
is notice to  the other party that  he elects to  rescind his contract and 
submit to the legal measure of damages resulting from the breach. 

* 

Ibid. 
3. Where a n  executory contract for the manufacture of goods is rescinded 

by the buyer before the work is finished, the measure of damages is  
the difference betwecn the contract price and the market value of 
the goods a t  the time of the breach. Zhid. 

EXECUTOR NAMED AS TRUSVrEE I N  WILL. 
1. Where a n  executor in a will is thereby also appointed a trustee and 

renounces or dies, the administrator cum testumer~to anneao appointed 
in  his stead succeeds to the trusteeship, and hence a n  appointment 
by the clerk of the court, of a trustee in  place of the executor is  void 
and clothes the appointee with no power. Clark v. Pcehles, 31. 

2. I n  such case payments of the body of the trust fund made by the 
administrator &. h. n. c. t. a.  to  the cestui yuc trust (who was to  
receive the income only) and to the alleged trustee arting under the 
clerk's appointment were not valid payments, and the administrator 
c. t .  a. is not entitled to credit therefor. 

EXDCUTORS, Purchase of Decedent's Land by. 

1. Where executors, fully empowered by the will to  make sales of lands 
for division of the proceeds among the dcvisecs, sold to third persons, 
who purchased for the benefit of the executors, and then instituted 
a n  action in the Superior Court aqainst the devisees to have such 
sales confirmed: Reld, that  the court will not entertain jurisdiction 
of such action. Xhute v. Austin, 440. 

2. A purchase of testator's land by executors, a t  their own sale, whether 
directly or indirectly, and however fair, is fraudulent in law. Ibid. 

EXCEPTIONS. 

1. A "broadside" exception to the charge, without pointing out the error 
complained of, will not be considered. Hampton v. R. R., 534. 

2. A "broadside" exception "to the charge a s  given" will not be con- 
sidered. 8. v. Moore (James), 570; Burnett v. R. R., 517. 

3. An exception for omission to charge must be made before verdict ; other- 
wise a s  to  exceptions for errors in  the charge which, if taken specifi- 
cally, may be made within ten days after the adjournment of the 
court. 8. v. Harris, 577. 
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4. An assault made from behind and in such manner as  to prevent the 
person assaulted from knowing who his assailant is, or that the blow 
is about to be struck, is a secret assault. Ibid. 

5. No appeal lies from an order passing on referee's report and recom- 
mitting it  for correction, but if an exception be noted to the ruling, 
it can be heard on the appeal from the final judgment. Aleloander v. 
AZemander, 472. 

6. An appeal taken from a n  interlocutory order, but abandoned because 
prematurely taken, will operate a s  a n  exception to such order upon 
a n  appeal from the final judgment. Ibid. 

EXPERTS. 

Where, on the trial of a n  action, there was no evidence to show any 
impairment of plaintiff's hearing, i t  was error to admit a hypothetica1 
question to a physician as  to  the cause of a n  injury complained of in 
the action, which question was based upon plaintiff's "sight and hear- 
ing impaired." Burnett v. R.  R., 517. 

FALSE ARREST, Action for, 56. 

1. A plaintiff in  an action for injuries resulting from his false imprison- 
ment must show that  he has been injured, and can recover only for  
actual damages, including injury to  feelings and mental suffering, 
and is  not entitled to punitive damages unless the arrest was accom- 
panied with malice, gross negligence, insult or other aggravating 
circumstances. Lewis v. CZegg, 292. 

2. In  a n  action for damages for injuries, caused by the defendant's having 
plaintiff unlawfully arrested and imprisoned, on the ground that he 
was about to dispose of his property fraudulently, plaintiff alleged 
that  after his arrest certain contracts of employment he had made 
were rescinded by the other parties, and that  a marriage engagement 
was cancelled. On the trial i t  appeared that  defendant knew that 
plaintiff had no property except $31.50 due from his employer for 
labor, and that the plaintiff had not disposed of any property, and 
further, that defendant's purpose in having plaintiff arrested was to 
enforce the payment of a debt of $13.60 due to him from plaintiff, 
which was accomplished by obtaining an order from plaintiff on his 
employer: Held, that plaintiff was entitled to  nominal damages only, 
in  the absence of evidence that the marriage was postponed by reason 
of the arrest, or that plaintiff underwent any suffering, or that he lost 
employment or credit, or suffered any injury to his reputation in the 
community. Ibid. 

FELLOW SERVANT. 

1. A motorman and track-foreman of a street railway a re  fellow-servants. 
Rittenhouse u. R. R.; 544. 

2. The ''Fellow-Servant Act" (Gh. 57, Pr.  Laws of 1897,) does not apply 
to  a n  action for injuries received before its passage, and in such case 
a servant cannot recover for injuries where his violation of his 
master's orders contributed to such injuries. Ibid. 
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FINDINGS OF SUPERIOR COURT. 
1. While the findings of fact of a justice of the peace in taxing the costs 

of a criminal action against the prosecutor are  reviewable in  the 
Superior Court, the findings of the latter court are  binding and not 
reviewable here. 8. u. Morgan, 563. 

2. An appeal does not lie in behalf of the State from the judgment of the 
Superior Court declining to tax a prosecutor with costs in a justice's 
court, nor from the finding of the Superior Court that  the person 
taxed by the justice with the costs as  the prosecutor was not such. 
Ibid. 

FRAUDULETST CONVEYAKCE, 14. 

1. Where, in the trial of an action to set aside a sale as  fraudulent, i t  
appeared that  the relation of the parties to the sale was not such as  
to  raise a presumption of fraud, the burden of proving fraudulent 
intent was properly put upon the plaintiff. Trust Company 9. Forbes, 
355. 

2. Where the burden of proving the bona fides of a transaction is  upon 
the defendant, he may, without introducing any evidence, rely on 
evidence introduced by the plaintiff from which, if sufficient, the 
jury may find the transaction to have been in good faith. Ibid. 

3. Inadequacy of price will not, in itself, vitiate a transaction; and. where 
a pledgee of stocks of the face value of $21,000 bought them from the 
pledgor for $7,000, and the jury found that the transaction was bona 
fide. but that  the stocks were worth $8,500, the sale will not be 
declared a legal fraud and void. Ibid. 

FRAUDULENT CONFESSION OF JUDGMENT. 
1. A receiver may be appointed under section 379 of The Code, in a suit 

against a debtor and others to restrain a n  execution sale, where the 
debtor has confessed judgment apparently with fraudulent intent, and 
executions have been levied on the only property of the debtor within 
the State in  favor of non-resident creditors who seek to take the 
property out of the State. Stern u. Austern, 107. 

2. Where, in a n  action to enjoin an execution sale on the ground of fraud 
in the confession of the judgment, the judgment debtor and creditor 
and the sheriff are parties, and the sheriff sells the property to the 
judgment creditor after a restraining order is issued, but before i t  
is served, the purchaser acquires no title and may be ordered to 
deliver the goods to  a receiver pending the action. Ibid. 

FRAUDULENT INTENT. 
1. Where, in  the trial of a n  action to set aside a sale a s  fraudulent, it . appeared that  the relation of the parties to the sale was not such as  

to raise a presumption of fraud, the burden of proving fraudulent 
intent was properly put upon the plaintiff. Trust Company u. Forbes, 
358. 

2. The actual sale of mortgaged crops raises a presumption of fraudulent 
intent. SY. u. Holmes, 573. 

3. On the trial of an indictment for disposing of mortgaged property, 
proof that  the defendant executed a mortgage on his crops and sold 
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a part thereof, leaving the mortgage unsatisfied (no other facts being 
before the jury), made out a prima facie case and the burden of 
proving facts negativing such intent devolved upon the defendant. 
Ibid. 

GUARANTY. 

Notice is necessary to be given a guarantor that  the person giving the 
credit has accepted or acted upon the guaranty and given credit on 
the faith of it. Gregory v. Bullock, 260. 

On the trial of im action, i t  appeared that the defendant wrote the 
plaintiff saying, "When S is  ready to cut ties, if you can agree 
between you as  to  price, no doubt I can arrange the payment of the 
money satisfactory to you." Thcreafter plaintiff sold ties to S, but 
gave no notice to  dcfendant that  she had acted on the proposition 
contained in his letter until some months thereafter : Iletd,  that the 
letter was ineffective a s  a guaranty to pay plaintiff for the ties. Ibid. 

GUARDIAN AND WARD. 

1. Where a testator, by his will, appointed guardians of the persons and 
estatc of his children, with directions that the latter should be placed 
with his sister 8 until their majority and the children had been so 
placed with her but been taken from her by their maternal grand- 
parents, and in a proceeding by habeas corpus, i t  appeared that the 
deceased had for some time before his death boarded with his said 
sister, knew her disposition and habits of living, and it  also appeared 
that  she was unable, by reason of her circumstances in life and the 
allowance made by the will for the support of the children, to give 
them proper attention: Held, that, in  the absence of a finding that  
the sister S was a n  unsuitable pcrson to have their custody, the 
children should be restored to her until she voluntarily surrenders her 
trust or proves unworthy of it, in  which latter case the guardians or 
thc court will terminate i t  a t  the instance of any person interested in  
thc matter. I n  r e  Young,  151. 

2. A guardian having no title to the land of his ward, i t  is not his duty 
to sue for the recovery of realty. Cross v. Craven, 331. 

3. The fact that an infant, after the accrual of her right of action for land, 
had a guardian for sevcn years before her marriage, which was 
before her majority, and that  neither she nor her guardian brought 
action within that  time, does not bar a n  action by her for  the recovery 
of the land. Ibrd. 

4. Where a guardian accepts from the administrator of a n  estate a 
smaller sum than his ward's share in the estate, the guardian or the 
administrator can, a t  the option of the ward, be held to account for 
the deficicncy. Alemandcu' v. Alesandcr,  472. 

HOMESTEAD. 

'1. Where, in a proceeding for the sale of land for assets, the infant heirs 
of decedent through their gual'dia?z ad l i tem admitted the allegations 
of the petition, made no claim to a homestead and allowed judgment 
ordering the sale, which was followed by a sale and payment of the 
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purchase money, they a re  estopped by the judgment and proceedings 
thereunder from claiming either a homestead in the land or the pay- 
ment of $1,000 out of the purchase money in licu thereof. Morr-isctt 
v. Perebee, 6. 

2. Where, in a proceeding for the sale of land for assets, the infant heirs 
of decedent through their guardian ad l i tem admitted the allegations 
of the petition, made no claim to a homestead and allowed jud-ment 
ordering the sale, which was followed by a sale and payment of the 
purchase money, they a rc  estopped by the judkmcnt and proceedings 
thereunder from claiming either a homestcad in the land or the 
payment of $1,000 out of the purchase money in licu thereof. Mor- 
risett 2). Ferehee, 6. 

HOMICIDE,  601. 

HUSBAND A N D  WIFE, 591. 

1. The procecds of a policy of insurance on the lifc of a husband payable 
to his wife and children belong 'to them and not to the estate of the 
decedent. Cutchin u. Johnson,' 51. 

2. A married woman who is beneficiary in  a life insurance policy cannot 
transfer her interest therein or in  the proceeds thereof without the 
consent of her husband. Ibid. 

3. Where a married woman who was the beneficiary in a life insurance 
policy issued on the life of her father, elected without the consent of 
her husband to allow the proceeds to  be applied to the reduction of a 
mortgage on her father's land and then to take a s  a n  heir, a s  directed 
in  her father's will, and upon discovering that  the estate was insol- 
vent, she and her husband joined in a n  action to be subrogated to the 
rights of the mortgagee: Held, that  by such action the husband 
ratified the election which his wife had made. Ibid. 

4. The liability of a married woman, who signs a note with her husband 
and mortgages her land to secure it, is  not personal, but is limited to 
the value of the land so mortgaged. Sker?mZ v. Dixon, 60. 

5. Where a husband bought land with the proceeds of a note secured by 
mortgage on his wife's land, and caused a legal title to be conveyed 
to his wife to  secure and indemnify her against loss by reason of the 
mortgage upon her land, a trust in  such land so conveyed to the wife 
will not. in the absence of allegations of fraud. be declared in favor 
of the creditor (mortgagee) f o g a  deficiency remaining after the fore- 
closure of the mortgage, except upon a reimbnrsement to the wife of 
the price'of her land sold under the mortgage. Ibid. 

6. The contract of a married woman, made against her interest, and for 
which she receives no valuable consideration, is invalid without her 
husband's consent. Causey v. Snow, 279. 

7. While a husband is  entitled to  the earnings of his wife, he may con- 
sent to their becoming and remaining her separate property, the 
validity of the gift being subject, of course, to the same rules which 
govern voluntary conveyances. Hairston v. Glenn, 341. 

8. Whcre a husband and wife deposited their earnings in  a bank, the 
former telling the cashier that  they were their joint earnings and 
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HUSCAh?) AND WIFE, 591-Continued. 

that  he desired a certificate in  their joint names, and it was so given, 
and no rights of creditors intervened : Bcld, that  the transaction was 
a valid gift of one-half of the money to the wife. Ibid. 

9. A husband is liable for slanderous words spoken by his wife in his  
absence and without his knowledge or consent. Presnell v. Moore, 390. 

INDICTMENT : 

For Assault with Deadly Weapon, 603. 
For Bigamy, 591. 
For Breaking Down Gatr across Highway, 607. 
For  Carrying Concealrd Weapons, 572, 580, 590. 
For Cruelty to Animals, 613. 
For Disposing of Mortgaged Crops, 573. 
For  False Pretense, 588. 
For Larceny, 608. 
For  Murder, 565, 570, @I. 
For  Perjury, 568. 
For  Secret Assault, 577, 612. 

INDICTMENT. 

1. Scction 957 of The Code authorizing this court to  give such jud,%ent 
a s  shall appear to it, "on a n  inspection of the whole record" ought t o  
he rendered, refers to  such matters only a s  a r e  necessarily of thc 
record, a s  the pleadings, verdict and judgment; hence, where there 
were no exceptions on the trial. the fact that  the indictment charged 
the defendant with obtaining "money" under falsc pretenses, while 
the proof was that  he obtained "goods," is not ground for revcrsal by 
this Churt of the judgment against the defendant. AS". ?I. Ashford, 588. 

2. An indictment for bigamy need not contain a n  averment that the de- 
fendant had not been divorced from his first wife, since that  is matter 
of dcfcnse. 8. v. Melton, 591. 

3. Where a bill of indictment, under scction 2057 of The Codc, for break- 
ing down a gate across a cartway, described the cartway as  running 
through the land of H, beginninq near the house of C ,  in  I3 township 
and running in a n  eastern direction through the lands of said H for 
t h r  distnnce of about "one-half mile," and allcged that  the cartway 
was "laid off by the authority of a .jury regularly constituted by the 
board of supervisors in and for said B township": Held, (1) that  
thp legality of the rstablishmc~nt of said cartway was sufficiently 
avcrred in the bill; (2 )  that  the bill suficiently locates the cartmay, 
although i t  does not statc i ts  eastern terminus or whether i t  runs to a 
public road. 8. v. GomBs, 607. 

4. Where in the trial of a n  indictment for cruelty to cahick~ns, by killing 
them, no aspect of the evidence tended to show that  the killing was 
accidental, it was not error to refuse to  instruct the jury that, "if 
the defendant killed the chickens without any intent to wilfully kill 
them, he  would not be guilty." 8. v. Ncnl, 613. 

5. Where a n  instruction prayed for is correct in  part but incorrect as a n  
entirety, the trial judge is  not called upon to dissect i t  and give so 
much of it a s  is  good. Ibid. 
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6. In the trial of a n  indictment for cruelty to animals by killing chickens, 
:In erroneous instruction that  the dcfcndant must have been justified 
in  the killing beyond a reasonable doubt was a harmless error where 
there was no evidence tending to show that  the defendant was justi- 
fied. Ibid.  

INFANTS. 

1. Where, in proceeding for thc sale of land for assets, the infant heirs of 
decedent through their gucwdian ad Zitem admitted thc allegations 
of the petition, made no claim to a homestead and allowcd judgment 
ordering the sale, which was followed by a sale and payment of the 
purchase money, they a re  estopped by the judgment and proceedings 
thereunder from claiming either a homestead in the land or the pay- 
ment of $1,000 out of the purchase money in licu thereof. Morrisett v. 
Fcrebec, 6. 

2. The fact that  a n  infant, after the accrual of her right of action for 
land, had a guardian for scven ycrrs before her marriage, which was 
before her majority, and that  neither she nor her guardian brought 
action within that  time, does not bar an action by her for the recovery 
of the land. Cross v. Cr avm, 331. 

INJUNCTION AND RliCCEIVER. 

1. A receiver may be appointed under section 379 of The Codc, in  a suit 
against a debtor and others to restrain an execution sale, where the 
debtor has confessed judgment apparently with fraudulent intent, 
and executions have been levied on the only property of the debtor 
within the State in  favor of non-resident creditors who seek to take 
the property out of the State. S t e m  v. Austern, 107. 

2. Where, in a n  action to enjoin an execution sale on the ground of fraud 
in the confession of the judgment, the judgment debtor and creditor 
and the sheriff' a re  parties, and the sheriff sells the property to the 
judgment creditor after a restraining order is issued, but before it is  
served, tlic purchaser acquires no title and may be ordered t o  deliver 
the goods to  a receiver pending thc action. Ibid. 

3. An allegation, in  a n  action for a n  injunction, that  defendant is insolvent 
and is cutting down timber trrcs on plaintiff's land and hauling t h e ~ n  
off and thrcatrrls to continue to do so, to the irreparable darnage of 
the plaintiff, is suflicient, if true, to authorize an in.junction and the 
appointment of a receiver. McKay v. Ghapin, 159. 

4. Since the enactment of chapter 401, acts of 1885, i t  is  not necessary to  
allege the insolvency of the defendant in a n  application for  a n  in- 
junction when the trespass is continuous in its nature or consists in 
the cutting or destruction of timber trees. Ihid.  

5. A restraining order issued without a bond from plaintiff, a s  required 
by section 341 of The Code, is  irregular, but not void. Ihid.  

6. Although a bond in a n  application for a restraining order is mandatory, 
the irre,qlarity in  the writ without bond is cured by the subsequent 
execution of a proper undertaking, which will be allowed, even in 
this court. Ibid. 
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INJUNCTION AND REICEIVl3R-Continued. 

7. It is improper to  grant a n  injunction where the written undertaking 
required by section 341 of The Code is  not filed or tendered. 

8. Where there was no allegation of insolvency of the defendants, but on 
the contrary, there was a n  admission in plaintiff's affidavit that  the 
defcndarits were amply able to respond in damages for any wrong 
done to plaintiE, it was improper to grant a n  injunction against de- 
fendants who cut oft' the water supply from premises allotted to the 
phintiff as  dower, and built a high fence around the same so a s  t o  
close up her windows. Wilsov~ u. Peatherstone, 449. 

INJURY TO LAND EY RAILROAD CONSTRUCTION. 

1. I n  a n  action against a railroad company for injury to plaintiff's land 
by the construction of defendant's roadbed, a n  allegation in the 
complaint that  the fertility of plaintiff's land was almost wholly 
destroyed by such construction, and thereby rendered unfit for agri- 
cultural purposes, was notice to  the defendant that  the action was for  
permanent damages. Nichols u. R. R., 495. 

2. Before the act of 1895 (chapter 224) a railroad could acquire the pre- 
scriptive right to  pond water on adjacent lands only by subjecting 
itself to a n  action for thc injury continuously for  twenty years. Ibid. 

3. Chapter 224, acts of 1895, reducing the time for bringing actions against 
a railroad company for permancnt injury to  land, caused by the 
construction or repair of defendant's road, to  five years, does not 
apply to a suit begun before i ts  passage. Ihid. 

4. In  an action for damages to  lands resulting from the construction of a 
railroad (which action, on the trial, was treated as  one for perma- 
nent damages) i t  appeared that  the railroad was constructed in  1889, 
and that  the plaintiffs acquired title in  1890 and commenced their 
action i n  1893. There was no evidence that  the damage was caused 
simultaneously with the construction of the railroad, but it appeared 
that  i t  was the result of the gradual filling up  of plaintiff's drains 
by deposits discharged from defendant's ditches: Held, that, in  such 
case, there can be no presumption that  the permanent damage occurred 
before the plaintiff's ownership, and plaintiff's action is not barred. 
Beach u. R. R., 498. 

5. A railroad company's right to discharge its ditches on adjacent lands 
is, in  effect, a n  easement appurtenant to the right of way, for which 
payment, a s  permanent damage, may be required by the owner of the 
servient estate. Ibid. 

INNOCENT PURCHASER AT A MORTGAGE SALE. 

A bona fide purchaser at a foreclosure sale without notice that the mort- 
gagor defendant in  the action was insane, will be protected through 
the judgment, in  proper proceeding for the purpose, should be set 
aside on the ground of such insanity. Chamblce v. Broughton, 170. 

INSURANCE POLICIES, Beneficiaries. 

1. The proceeds of a policy of insurance on the life of a husband payable 
to his wife and children belong to them and not to  the estate of the 
decedent. Cutchin v. Johnston, 51. 
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INSURANCE POLICIES, Beneficiaries-Cmtinued. 

2. A married woman who is beneficiary in a life insurance policy cannot 
transfer her interest therein or in the proceeds thereof without the 
consent of her husband. Ibid. 

INSTRUCTION TO JURY. 

1. Where a n  exception to a n  instruction fails to  point out the error com- 
plained of and nothing prejudicial appears in the instruction, the 
exception will be overruled. Gossler u. Wood, 69. 

2. Although portions of the charge of the trial judge may bc misleading 
if detached from the other portions of the charge, yet if the whole 
charge is so explicit that  the jury can comprehend i t  and not be 
misled by the detached portion, the error in the submission of the 
latter is harmless. Grenshaw v. Johnson, 270. 

3. After a full and fair review of the evidence and charge on all  the 
issues, in  the trial of such action, it was not error to add that,  if 
plaintiffs were entitled to  recover anything, the amount would be that  
agreed upon by the stipulation. Garrett v. Pegram, 288. 

4. The possession of land under a deed apparemtly good and sufficient, 
properly acknowledged and recorded and unimpeached, is sufficient 
evidence of tit le; and whcre such facts appearrd 'on the trial of a n  
issue a s  to  whether plaintiff was the owner of certain propcrty it was 
not error to instruct the jury that, if they believed the evidence, they 
should answer in the affirmative. Nelson v. Ins. Co., 302. 

5. Where, on the trial of a n  issue whether plaintiff in a n  action on a fire 
insurance policy (which contained a .provision making i t  void if the 
insured should procure other insurance without thc assent of the 
insurer) -had accepted other insurance placed on the proy~r ty ,  as  he 
alleged, without his knowledge or consmt, a n  instruction that  de- 
fendant contended that  plaintiff had "rectxived and accepted" such 
additional policy, and that, if such receipt and accrptance was estab- 
lished, the issue should be found against the plaintif?, prrcedpd by a 
reading of the trial judge's minutes of the testimony, was sufficiently 
full and explicit in  the absence of a rrquest for further instructions. 
Ibid. 

6. A contention between the parties to a policy as to  whether additional 
insurance had been taken in violation of a condition in the policy in 
suit, is not a "dis:rgreement a s  to the amount of the loss," although 
if both parties had been valid, the loss would have been divided; 
hence, where such contention was the only disagreement claimed, a 
lack of fulness i n  an instruction a s  to  the amount of the loss was 
not error. lbid. 

7. Inasmuch a s  the jury under the practice in  this State responds to 
issues submitted and do not find a general verdict, i t  is  not error, i n  
the trial of a n  action involving several issues, to refuse to charge 
that, on certain showing, the "plaintiff cannot recover." Witsell u. 
ZZ. R., 557. 

8. An exception "to the giving of the special instructions prayed for, etc., 
from one to fourtwn, both inclusive," is a specific exception to each 
and every one of the fourteen special instructions so numbered, and 
is  a s  available a s  if a separate exception was made seriatim to each 
instruction. Did. 
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9. I n  the trial of a n  action for injuries caused by the alleged negligence 
of a street railway company in not providing proper appliances, etc., 
i t  mas error to charge that  a street car company must provide "all 
known and approved machinery necessary to protect its passengers," 
the true rule being that  i t  is negligence not to  adopt and use all 
approved appliances which are  in general use and necessary for the 
safety of passengers. Ibid. 

10. A charge by the trial judge, in the trial of an indictment for perjury, 
that  perjury was very much a matter of intent, and that a s  to that 
the jury must be satisfied beyond a reasonable doubt upon "all the 
facts and circumstances of the case deposed to by the witnesses," 
contains no expression of opinion of the judge. 8. v. Journigan, 568. 

11. Where, on the trial of one for murder, there was no testimony tending 
to show that  the killing was done in self-defense, i t  was proper to 
refuse instructions based upon that purely hypothetical state of facts. 
8. v. Craine, 601. 

12. An instruction that, if the stolen coin was sent by the defendant two 
days after the theft to a bank where i t  was found and identified by 
the owner, the law presumed defendant to  be the thief and the jury 
should copvict, unless defendant should satisfactorily explain the 
possession, was erroneous. 8. v. McRae, 609. , . 

INTENT. 
1. Where, in the trial of an indictment for carrying a concealed weapon, 
' the defendant admitted that he carried a pistol home "in his pocket," 

the presumption was, under the statute, that  he carried i t  with 
intent to  conceal it, and it was a question for the jury whether the 
evidence rebutted such presumption. 8. v. Hinnant, 572. 

2. The actual sale of mortgaged crops raises a presumption of fraudulent 
intent. 8. v. Holmes, 573. , 

3. The intent with which one charged with cruelty to animals killed a 
chicken, is  immaterial when. the killing was needless and wilful. 
S. v. A'eal, 613. 

1NTERVENERS IN ATTACHMENT PROCEEDINGS. 
1. Where a claimant intervenes in attachment proceedings and in his 

affidavit of claim avers that  an attachment has been levied, he can- 
not be afterwards allowed to deny the levy. Bank v. E'urniture Co., 
475. 

2. Where a claimant of attached property intervenes in attachment pro- 
ceedings, he cannot be allowed to deny that  a levy has been made, 
for the reason that i t  does not concern him whether the levy has 
been made or not ;  he is interested in but one issue-towit, the title 
to the property. Ibid. 

3. Where a n  intervening claimant in attachment proceedings had pur- 
chased the property only twelve days before the levy of the attach- 
ment, a t  which time it  was in the factory of the debtor and in an 
incomplete condition, and on the trial the validity of the sale under 
which claimant claimed was the only issue, evidence that  the claimant 
was in possession a t  the time of the levy was not admissible as  show- 
ing title to him. Ibid. 
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ISSUES. 
1. Scction 395 of The Code is mandatory, and binding equally upon the 

court and counsel, and i t  is the duty of the trial judgc, either of his 
own motion or a t  the suggestion of counsel, to submit such issues as  
are  necessary to settle the material controversies arising on the 
pleadings. In  the absence of such issues, or equivalent admissions of 
rccord sufficient to  reasonably justify a judgment rendered thereon, 
this Court will order a new trial. 'I'.zcclccr v. Satt~rthwaite ,  118. 

2. I n  an action on a notc. a n  issue involving the inquiry whether defend- 
ants were indebted to plaintiff and, if so, in  what amount, was suifi- 
cient to enable defendants to have the question of plaiatif€'s owncr- 
ship of the note passed on by the jury. Cuzcscy v. Snow, 279. 

3. In the trial of a n  action such issucs as  a re  raised by the pleadings 
should bc submitted to the jury; hence, where a reply to  an answer 
set up an additional cause of action not inconsistent with that  set up 
in the complaint, i t  was error to  refuse to submit issues arising upon 
the facts stated in the reply. Nimoclcs v. Mclntyre, 325. 

4. Where a n  issue submitted to a .jury will enable a party to  present 
every phase of his case, i t  is needless to  subdivide i t  into several 
issues. Rittenhouse v. R. R., 544. 

5. Where a new trial is granted by this Court in  an action for damages, 
but the answer to the issue as  to damages is not complained of, i t  is 
in the discretion of the trial judge a s  to whether, on a new trial, the 
issue a s  to  damages shall be retried. Ibid. 

6. On a n  appeal to  the judge from a judgment of the clerk of the Superior 
Court in  a special proceeding for the partition of land the judge may 
(since the enactment of chapter 276, Acts of 1887), either render 
judgment himself or remand the proceedings to the clerk with direc- 
tion to  enter the propclr order for thc sale. Ledbctter v. l'inner, 455. 

JOINT WILL. 

1. An instrument of writing, purporting to be the joint will of two per- 
sons, cannot be probated a s  the will of both if one of the partics be 
living. I n  r.e Davis' Will, 9. 

2. An instrument of writing, jointly executed by a husband and wife, pur- 
porting to  be their joint will, devising to a third person lands belonq- 
ing partly to  each, may, upon the death of the husband, and during 
the life of the wife, be probated a s  his will, :IS to  his property devised 
thereby, and upon the dcath of the wifc, unlcss revoked, may be pro- 
bated a s  to  her property. Ibid.  

JUDGE OF SUPERIOR COURT. 

1. I t  is not competent for a judge, on the final hearing of a case, to  
review and set aside a former interlocutory order or judgment ren- 
dered by another judge, to which an rxception was taken, such review 

6 being reserved for this Court on the final appeal. Alemander v. 
Alexander, 472. 

2. One Superior Court judge cannot rcverse or set aside a n  order o r  judg- 
ment of another; hence, a n  order refusing a motion to vacate a n  
award cannot, on the same grounds, be renewed before or passed upon 
by another judge. Henrry v. Hilliard, 479. 
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JUDICIAL PROCEEDINGS, Conclusiveness of, 479. 

1. Where a court of competent jurisdiction of the subject matter recites 
in  i ts  judgment or decree tha t  service of process by summons or in the 
nature of summons has been made upon the defendants who a r e  sub- 
ject to the jurisdiction of the court, and the judgment is  regular on 
its face, a n  innocent purchaser under such a judgment or decree will 
be protected even though the judgment or decree be afterwards set 
aside on the ground that, in point of fact, there had been no service 
of process, and, so f a r  a s  he is conccmed, the judgment is conclusive 
against all persons. Harrison v. Hargrove, 96. 

2. Where the record of a proceeding to sell land, a s  the property of a 
decedpnt, to make assets for the payment of his debts, recited that  
"due notice had been given to all parties concerned, i t  is sufficient to  
estop a n  infant heir of decedent from claiming the land a s  his heir 
when such heir had a general guardian." Uorrison v. Craven, 327. 

3. Recitals in a decree for  the partition of lands, a s  to the ownership 
thereof, a re  conclusive upon the parties to such proceedings and al l  
persons claiming under them. Green v. Eetznett, 394. 

JUDGMENT. 

1. While a judgment is a lien upon the lands of the debtor in  the county . 
where docketcd, i t  gives no pwuliar lien upon any particular parcel 
of land, nor does i t  divest t h ~  title and estate out of the debtor, hut 
only enables the creditor, by proper process, to subject the land to the 
satisfaction of the debt. Bryan v. Dunn, 36. 

2. Where, in the trial of a n  action of ejectment, the plaintiff established 
titlc in himself by a succession of dpeds through a sale under power 
in a mortgaqe given by the anccstors of defendants, i t  was error to 
adjudge that  plaintiff was entitled only to  an order of sale of the 
land. Rumley v. Puryear, 291. 

JUDGMENT, Correction of. 

I t  is  not c o m ~ t e n t  for a judge, on the final hearing of a casc, to  review 
and set aside a former intcrlocutory order or judgment rendered by 
another-judge, to  which a n  exception was taken, such review bein!: 
reserved for this Court on the final appeal. Alexander v. Alexander, 
472. 

JUDGMENT, Effect of. 

I n  a n  action to set aside certain deeds a s  fraudulent and to foreclose a 
mortgage, a commissioner was directed to  sell all of the defendant's 
real estate mentioned in the complaint except that part allotted to 
defendant as  a homestead (which excepted part was included in the 
mortgage foreclosed) ; the commissioner sold one of the tracts. but his 
report was not confirmed. Subsequently, the court ordered the com- 
missioner to sell the rest of the part allotted as  a homestead, in  case 
the other property did not sell for enough to discharge the liens: 
Held, that  the effect of the first jud-wcnt was not a final adjudication, 
vesting title to the homestead in the defendant, so a s  to render inop- 
erative and void the subsequent order. Shober u. Wheeler, 353. 
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I JUDGMENT, In. Fieri. . 
1. The rule that  judgments date a s  of the first day of the term a t  which 

they a re  rendered has no application to appeals, a s  to which the rule 
is that  they date from the last day of the term. Davison v. Land Go., 
259. 

2. Where the trial term a t  which a jud,gnent was rendered commenced 
before but was not adjourned until after the first day of the term of 
this court, the appellant need not docket his appeal until thc ensuing 
term of this court. Ibid. 

I JUDGMENT, Irregular. 
Where a judgment "fifial," instead of "by dcfault and inquiry," was ren- 

dered on a n  open account on failure of th r  defendants to appear, i t  
was error to set it aside on motion which was made upon the ground 
of mistake, surprise or excusable neglect, or upon a showing of a 
valid defense. In  such case the validity of the defense is for the court 
and not for the party to  determine. Jef fr ies  v. Aaron, 167. 

JURISDICTION. 

1. I n  order to give the court jurisdiction of a controversy submitted 
without action under section 567 of The Code, i t  is necessary that the 
affidavit required by the statute must be made showing that the con- 
troversy is  real and the proceeding in good faith and that  the court 
would have had jurisdiction if the proceeding was by summons. 
Grandy v. Gulleg, 176. 

2. Where in a n  action by a purchaser of lend a t  a junior mortgage sale 
against the mortgagor, defendant pleaded that  the debt had been 
fully paid before foreclosure, and the junior mortgagee, upon being 
made a party defendant, denied the answer, alleged the validity of 
the sale and askcd for a n  apportionment of the proceeds : Held, that 
the court could, in  such action adjust the equities between the de- 
fendants, and, on giving judgment for the plaintiff for possession of 
the land, render jud-went in favor of the mortgagor against the 
mortgagee for the surplus in his hands. Robbitt  v. Staton, 253. 

3. While, in  order to  perfect a title, the Superior Court has jurisdiction, 
in a proper case, of an action to confirm a sale made without authority, 
such jurisdiction will not be exercised to perfect a n  illegal sale made 
by a party who has ample power to make a legal sale. Shute  v. 
Austin, 440. 

4. Where executors, fully empowered by thc will to make sales of lands 
for  division of the proceeds among the devisees, sold to third persons, 
who purchasrd for the benefit of the'exwutors, and then instituted 
a n  action in the Superior Court against the devisees to have such sales 
confirmcd: Held, that  the court will not entertain jurisdiction of 
such action. Ibid. 

I JURISDICTION, of Judge of Superior Court. 

Section 5 of chapter 135, Acts of 1895, authorizing the presiding or resident 
judge of the Superior Court to  appoint additional county commis- 
sioners on its being certified to him by the clerk of the court that the 
petition for such appointment was properly signed, did not, like 
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JTTRISDICTION, of Judge of SEperior Court-Continued. 

section 7 of chapter 159, Acts of 1895, confer upon the judge any 
unusual power to procecd by a rule in thc first illstance to compel the 
clerk to act, muu~dnmus being the proper remedy. Wallcr u. B~kes, 231. 

JURISDICTION, of Judge Out of District. 

1. While consent will not confer jurisdiction where the Court has no 
jurisdiction of the subject matter, yet where a judge has jurjsdiction 
of the subject matter and a case is transferred to him to be heard 
in  a county othcr than that in which i t  is pending, by a n  order of 
court, made by consent of all parties, they cannot be afterwilrds 
heard to dispute the right of such judge toeact in the matter. Henry 
v. Hillia? d, 479. 

2. A judge specially commissioned to hold court in a certain county out- 
side his district has the same juriscljction of matters transferwd to 
that  court, by consent, from another county, a s  the judge of the 
district comprising both counties. I b ~ d .  

JURY, Right to  Trial By. 

1. Every litigant has the constitutional right of trial by jury unless he 
voluntarily waives it, and, in case of a conqmlsory reference made to 
facilitate the trial of a causr, he can renew his denlaud for a jurg 
trial by excepting to the report of the referee and pointing out the 
findings so excepted to as  a basis for jssues. Wdson v. Pcatherstone, 
446. 

2. Exceptions to  a referee's report made the basis of a demand for a 
trial by jury should be explicit enough for the opposing party to see 
clearly what the issue will be, so a s  to prepare to meet it with his 
evidence. Ibid. 

3. Where the gist of an action was as  to the owr~ersllip of moneys in the 
hands of R a t  decederrt's death, and, on a compulsory reference the 
referee found adversely to defmclant, who had properly reserved his 
right to a trial by jury a t  every previous stage of the proceedings, an 
exception that  the referee should have found that decedent merely 
deposited the money with R for safe keeping, as  such deposits are  
made with a bank, and that R held the money a s  such depositary, 
sufficiently showed what the issue for tllc jury would be, and 
entitled the defendant to a jury trial demanded by him on such 
exception. Ibid. 

4. The right to  a jury trial on questions of fact involved in a special 
proceeding for the sale of land is waived by the failure of a party to 
demand a jury before. the Clerk makes his decision. Ledbettcr v. 
Pinner, 455. 

JURY, Selection of. 
1. Where, on trial for murdcr, the jurors were selected from a special 

vanire summoned from the general jury list irrespective of their 
qualifications as  frceholdtm, instead of from a venire of freeholders 
only, a s  rcquired by sections 1738 and 1739 of The Code, but none 
but qualified freeholders were empaneled, and there was no challenge 
to the array:  Held, that the defendant was not prejudiced by such 
method of summoning the jurors. 5'. v.  Moore (Robt.), 565. 
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2. A charge by the trial judge, in  the trial of a n  indictment for perjury, 
tbat  perjury was very much a matter of intent, and that  a s  to that  
the jury must be satisfied beyond a reasonable doubt upon "all the 
facts and circumstances of the case deposed to by the witnesses," 
contains no expression of opinion of the judge. 8. u. Moore (Robt.). 
Ibid. 

3. The action of a trial judge in drtermiriing the quaIifications of a 
juryman, if erroneous, is ground for a challenge to thc array by a 
motion to Cpm~h and set aside the entire panel, and in the absence of 
such challenge advantage rannot be taken of the alleged error after 
trial and judgment. 8. u. Meow, 570. 

JURY, Withdrawal of Evidence from. 

1. Where a motion by one party to have certain evidence introduced on 
his behalf stricken out was refused on the objection of the adverse 
party, the latter cannot assign a s  error the admission of such evidence. 
Wilson u. I,en?-y, 94. 

2. If improper testimony is admitted during a trial, the trial judge may 
withdraw i t  and all comments by counsel thereon from consideration 
by the jury even after argument is ended. Crenshnw v. Johnson, 270. 

KILLING STOCK. 

1. Where, in the trial of a n  action against a railroad company for killing 
stock, i t  appeared that  plaintiff's servant in charge of a horse failed 
to look when approaching a railroad crossingwith a n  unobstructed 
view of the track and the horse was struck by the rear  car of a 
passing t rain:  Held, that  the negligent conduct of plaintiff's driver 
was thc proximate cause of the accident, and the trial judge properly 
sustained a demurrer to  the evidence, even though the effect of the 
demurrer was a n  admission that  the engineer failed to sound the 
whistle or give other warning of the approach of the train. Mesic u. 
R. R., 489. 

2. The statute (The Code, sec. 2326), raising the presumption that  the 
killing of stock by a railroad train is  negligence of the defendant is 
construed to apply only when the facts a r e  uncertain or unknown. 
Ibid. 

3. The statute (section 2226 of The Code) applies to all cases of killing 
stock by a railroad, and while the presumption of negligence arising 
from the killing may be rebutted, it is  only where the undisputed 
h c t s  show there was no negligence that  the trial judge should direct 
a verdict for  the defendant. Hardison v. R. R., 492. 

4. Where, in  the trial of a n  action against a railroad company for killing 
stock, the plaintiff showed the killing and that  the action was com- 
menced within s ix months thereafter and the defendant introduced 
evidence tending to show that  it was not negligent, it was error to  
direct a verdict for the defendant. Ibid. 

LABORER'S LIEN. 

1. Where pIaintiff was employed a s  a bookkeeper and "to make himself 
generally useful," during reconstruction of a hotel building, the fact  
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LABORER'S LIEK-continuad. 
that  he occasionally did manual labor during the remodeling does not 
entitle him to a mechanic's lien, such manual work not being within 
the scope of his employment. Nash v. Southwick, 459. 

2. One acting a s  a bookkeeper for the reconstruction of a building is not 
entitled to a laborer's lien. Ibid. 

LANDLORD *4ND TENANT, 264. 
1. Ordinarily, when a tenant who has leased for a definite term, holds over 

without a new contract, a tenancy from year to year is created by 
presumption of law; but i t  is competent to  rebut such presumption by 
proof of a special agreement. Harty v. Harris, 408. 

2. When the lease for a store building was for one ycar and a s  much 
longer a s  the lessee should remain in business, and the lessees held 
over after the expiration of the year, a tenancy from year to year 
was not created, and they could terminate i t  a t  any time by quitting 
business. Ibid. 

LEADING QUESTIONS. 
1. It being within the discretion of the trial judge t o  permit leading ques- 

tions on a trial, the exercise of such discretion will not be reviewed. 
Grenshaw v. Johnson, 270. 

LEASE. 
1. Ordinarily, when a tenant who has leased for a definite term, holds 

over without a new contract, a tenancy from year to  year is created 
by prcsurnption of lam; but i t  is competent to rebut such presump- 
tion by proof pf a special agreement. Havty a. Harris, 408. 

LEGAL REMEDY, Adequacy of. 
Where there was no allegation of insolvency of the defendants, but, on 

the contrary, there was an admission in plaintiff's affidavit that  the 
defendants were amply able to respond in damages for any wrong 
done to plaintiff, i t  was improper to  grant a n  injunction against de- 
fendants who cut off the water supply from premises allotted to t h e  
plaintiff a s  dower, and built a high fence around the same so as  t o  
close up her windows. Wilson v. Peatherstone, 449. 

TJFE INSURANCE POLICY. 
1. A clause in a policy of i~lsurance inserted and intended to protect the 

insurer from all liability for any form of suicide, whether the 
assured be sane or insane, is not illegal or contrary to  any well 
settled rule of public policy or morals. SprzcilZ v. Li fe  Ins. Go., 141. 

2. Where a policy of life insurance provides that  it shall become void if 
the assured shall die by his own hand, whether sane or insane, i t  is 
immaterial what the mental condition of the assured who dies by 
his own hand is a t  the time of his death, the liability of the insurer 
not being affected by the degree of insanity; and in the- tr ia l  of a n  
action on such a policy testimony as to the mental condition of the 
assured, who died by his own hand, was properly excluded. Ibid. 

3. Where there is no evidence, or a mere scintilla of evidence, or the  
evidence is not sufiicient, in  a just and reasonable view of it t o  war- 
rant  a n  inference of any fact in issue, the court should direct a verdict 
against the party upon whom the onus of proof rests. Ibi&. 
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4. I n  the trial of a n  action on a life insurance policy which provided tha t  
i t  should be void if assured died by his own hand, whether sane or 
insane, within two years from date of policy, the only issue was, 
"Did the assured die by his own hand within two years from the 
date of the policy sued on?" A prima facie case being made for the 
plaintiff by proof of the issuance of the policy and death of the 
assured, the defendant read in evidence the "proof of loss" furnished 
it by plaintiff, in which it was stated that  the cause of death was "a 
pistol shot in  his own hand," within two years from date of policy. 
Such statement was ncither contradicted nor explained by plaintiff: 
Held, that  the proof of such statement and admission in the "proofs 
of loss" shifted the burden of proof upon the plaintiff and, there 
being no contradiction or explanation of such statement, it was not 
error to  direct a verdict against the plaintiff. Ibid. 

LIFJC INSURANCE POLICY,  Beneficiary. 

1. The proceeds of a policy of insurance on the life of a husband payable to 
his wife and children belong to them and not to  the estate of the de- 
cedent. Cutchin 9. Johnston, 51. 

2. A married woman who is beneficiary in  a life insurance policy cannot 
transfer her interest therein or in  the proceeds thereof without the 
consent of her husband. Ibid. 

L I M I T A T I O N S ,  Statute of. 

1. While it is  now left, by the statute, to the discrction of a n  adminis- 
t ra tor  whether o r  not he will plead the statute of limitations against 
a debt preferred against the estate, it is  nevertheless his duty to  act  
in  good faith in that  respect, and, if he fail to  do so, he may be held 
responsible for  his failure. Person u. Montgomery, 111. 

2. Section 164 of The Code is a n  enabling and not a restrictive statute; 
it does not cut down the time given by the general statute for b r ing  
ing actions, but extends the time i n  the cases therein provided for. 
Ibid. 

3. The fact that  a n  infant, after the accrual of her right of action for 
land, had a guardian for seven years before her marriage, which was 
before her majority, and that  neither she nor her guardian brought 
action within that  time, does not bar a n  action by her for the recovery 
of the land. Cross v. Craven, 331. 

4. Where the plea of the statute of limitations is pleaded, the  burden of 
proof id upon the opposite party to  show that  the cause of action 
accrued within the statutory time. Graham v. O'Brgan, 463. 

5. Before the Act of 1895 (ch. 224) a railroad could acquire the pre- 
scriptive right to  pond water on adjacent lands only by subjecting 
itself to  a n  action for the injury continuously for twenty years. 
Nichols u. R. R., 4%. 

6. The Legislature may reduce or extend the time within which a n  action 
may be brought, subject to  the restriction that  when the limitation is 
shortened " a reasonable time must be given for the commencement 
of a n  action before the statute works a bar." Ibid. 
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7. Chapter 244, Acts of 1895, reducing the time for bringing actions against 
a railroad company for  permanent injury to land, caused by the con- 
struction or repair of defendant's road, to five years, does not apply to  
a suit begun before i ts  passage. Ibid. 

8. I n  a n  action for damages to lands resulting from the construction of a 
railroad (which action, on the trial, was treated a s  one for perma- 
nent damages) i t  appeared that the railroad was constructed in 
1889, and that  the plaintiffs acquired title in  1890 and commenced 
their action in 1893. There was no evidence that  the damage was 
caused simultaneously with the construction of the railroad, but it 
appeared that  i t  was the result of the gradual filling up of plsin- 
tiff's drains by deposits discharged from defendant's ditches: Held, 
that,  in such case, there can be no presumption that  the permanent 
damage occurred before the plaintiff's ownership, and plaintiff's 
action is not barred. Beach v. E. I*., 498. 

LOST RECORD ON APPEAL. 

Where it appears that  a n  appellant has been guilty of no laches or fraud 
and the trial judge certifies, after an appeal, that  his notes of the 
trial have been lost, that  he is unwilling to trust to  memory to set 
forth the evidence in  detail, a s  should Ise done in fairness t o  both 
parties, and requests that a ncw trial be ordered, i t  is  the well settled 
practice to grant the request and order a new trial. McGowan v. 
Harris, 139. 

MANDAMUS'. 

1. Under subsections 1 and 2 of scction 3320 of The Code, which empower 
and require the Governor of the Statc to "supervise the official con- 
duct of all executive and ministerial officers," and t o  "see that a l l  
officc.s a re  filled and duties thereof performed, or in default thereof 
apply such remedies a s  the law allows," a s  well a s  under the general 
law, a s  announced in decisions of this Court, the Governor has the 
right to bring mandamus proceeding against the State Auditor to  
compel the performance of the ministerial duties prescribed by statute 
which do not involve any official discretion. I61,~ssell u. A?&r, 180. 

3. Whcre a plaintiff sues for an ofice occupied by another, his remedy 
is  an action in the nature of quo warranto. If he sues to be restored 
to a n  unoccupied office, his remedy is a n  action for a mandamz~s, and 
he must show that he has a present clear lcgal right to  the thing 
calaimcd, and that i t  is the duty of the defendant to render i t  to him. 
Lyon v. Commissioners, 237. 

MANSLAUGHTER, Submission t o  Verdict of. 

Where a prisoner indicted and on trial for rnurdcr agreed that  the jury 
should return a verdict of manslaughter, which was done, and the 
defendant appealed, assigning as  error the exdusion of certain evi- 
dence: Held, that  the submission to the verdict of manslaughter was 
a n  acknowledgment and confession of the facts which constituted the 
crime, and a n  appeal from the judgment thereon cannot bring into 
question the regularity and correctness of the proceedings. 8. e. 
dfoore (Root.), 565. 
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MARRIAGE, Evidence to  Prove. 

1. In  a n  indictment for bigamy thc first wife of the defendant is  a com- 
pctent witness to  prove the marriage, public cohabitation a s  man and 
wife being public acknowledgment of the relation and not coming 
within the nature of the confidential relations which thc policy of 
the law forbids either to give in evidence. S. v. Melton, 591. 

2. The record book of marriages for the county is admissible to prove a 
marriage. I bid. 

3. The ori@nal marriage license, signed by the justice solemnizing the 
marriage, is  admissihlc to  prove a marriage, though neither the 
justice nor the witness attesting the certificate a s  being present a t  the 
marriage a r e  present in  court. IBid. 

4. Where persons were married while slaves and continued to live togcther 
a s  man and wife after the abolition of slavery, they were, by virtue 
of chapter 40, Acts of 1866, legally married, and no acknowledgment 
before a n  oflicer was necessary. Ibid. 

MARRIAGE, of Slaves. 

Where persons were marricd while slaves ancl continued to live together 
a s  man and wife after the abolition of slarery, they were, by virtue 
of chapter #, Acts of 1866, legally married, and no acknowledgment 
before a n  officer was necessary. A'. u. Melton, 591. 

MARRIED WOMEN. 
1. The proceeds of a policy crf insurance on the life of a husband payable 

to  his wife and children belong to them and not to the estate of the 
decedent. Cutchin u. Johnson, 51. 

2. A marricd woman who is beneficiary in  a life insurance policy cannot 
transfer her interest therein or in  the proceeds thereof without the 
consent of her husband. I b f d .  

3. Where a married woman who was the beneficiary in a life insurance 
policy issued on the life of her father, elected without the consent of 
her husband to allow the proceeds to be applied to the reduction of a 
mortgage on her father's land and then to take a s  a n  heir, a s  directed 
in her father's will, ancl, upon discovering that the estate was insol- 
vent, she and her husband joined in a n  action to be subrogated to the 
rights of the mortgagee: Held, that  by such action the husband 
ratified the election which his wife had made. Ibid. 

4. Thc liability of a married woman, who signs a note with her husband 
and mortgages her land to secure it ,  is not personal, but is limited 
to  the value of the land so mortgaged. Shtrrod v. Digon, 60. 

5. Where a husband bought land with the proceeds of a note ,secured by 
mortgage on his wife's land, and caused a lcgal title t o  bc conveyed 
to his wife to secure and indemnify hcr against loss by reason of the 
mortgage upon her land, a trust in such land so conveyed to the wife 
will not, i n  the absence of allegations of fraud, be declared in favor 
of the creditor (mortgagee) for a deficiency remaining after the fore- 
closure of the mortgage, except upon a reimbursement to the wife of 
the price of her land sold under the mortgage. Ibid. 

6. The contract of a marricd made against her interest, and for 
which she receives no valuable consideration, is  invalid without her 
husband's consent. Cnuseg v. Snow, 279. 



MARRIED WOMEN-Contime&. 

7. The fact that a n  infant, after the accrual of her right of action for  
land, had a guardian for seven years before her marriage, which was 
before her majority, and that  neither she nor her guardian brought 
action within that time, does not bar a n  action by her for the recovery 
of the land. Cross v. Craven, 331. 

MARRIED WOMAN'S DEED. 

1. In  the conveyance of land by a wife with the assent of her husband, 
as allowed by section 6, article X, of the Constitution, the husband 
and wife should execute the same deed. Green u. Bennett, 394. 

2. No title is  convcyed by a married woman's deed of her separate property 
where her husband's consent thereto was slot proved and recorded 
until after the death of the wife. Ibid.  

MARRIED W O M E ~ ~ ,  Privy Examination of. 

While the probate of a deed by a married woman, with her privy exami- 
nation, is not coliclusive a s  a .judicial proceeding, yet such proceed- 
ing can be declared invalid, and the deed impeached only by strong, 
clear and convincing evidence. Nimocks v. McInture, 325. 

MhSTEIt AND SERVANT, 508. 

The "Fellow-Servant Act" (chapter 57, Pr. Laws of 1897), does not apply 
to a n  action for injuries received before its passage, and in such case 
a servant cannot rccover for injuries where his violation of his 
master's orders contributed to  such injuries. Rittenhouse v. R. R., 
544. 

MECHANIC'S ANT) LABORER'S LIEN. 

1. Where plaintiff was employed as  a bookkeeper and "to make himself 
generally useful," during reconstruction of a hotel building, the fact 
that  he occasionally did manual labor during the remodeling does not 
entitle him to a mechanic's lien, such manual work not being within 
the scope of his employment. Nash v. Bouthwick, 459. 

2. One acting a s  a bookkeeper for the reconstruction of a building is not 
entitled to  a laborer's lien. Ibid. 

MECHANIC'S LIEN FOR REPAIRS. 

1. A mechanic's lien on a chattel for repairs is released upon its delivery 
to  the owner after the repairs are  finished. Bloclc v. Dowd, 402. 

2. Where one sold a bicycle to another, retaining title until the purchase 
price should be paid, and thereafter made repairs upon i t  and returned 
i t  to the purchaser and again obtained possessioil against the pur- 
chaser's protest: Held, that  he is  not a mortgagee in possession so 
a s  to retain the bicycle, since the property, unlike real estate, yields 
no rents or profits for which hc must account. Did.  

MIS JOINDER. 

1. Under section 267 (1) of The Code, where causes of action all arise 
out of a transaction connected with the same subject matter, a cause 
of action in tort can be joined with one to  enforce a n  equitable right, 
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MIS J0,IPrTDER-Contiwed. 
and a complaint to set aside, a s  fraudulent, various conveyances of 
real and personal property by means of a series of alleged fraudulent 
deeds and proceedings, and for damages for  the detention and con- 
version of such property, does not show a misjoinder of causes of 
action. Daniels v. Fowler, 14. 

2. I n  a n  action by heirs a t  law and distributees to set aside deeds pro- 
cured from their ancestor by fraud and imposition, i t  is immaterial 
and not ground for demurrer that  the personal representative is made 
a party defendant, instead of plaintiff, especially where i t  is alleged 
and admitted that  there a re  no creditors. Zbid. 

Where a married woman who was ' the beneficiary in  a life insurance 
policy issued on the life of her father, elected without the consent of 
her husband to allow the proceeds to  be applied to the reduction of a 
mortgage on her father's land and then to take a s  a n  heir, a s  directed 
in  her father's will, and upon discovering that  the estate was insol- 
vent, she and her husband joined in a n  action to be subrogated to the 
rights of the mortgage: Held, that  by such action the husband rati- 
fied the election which his wife had made. Cntchin w. Johnso%, 51. 

Where the beneficiaries of a life insurance policy elect to  allow the 
proceeds of the policy to be applied to  the reduction of a mortgage on 
the decedent's land and to then take a s  devisees under the latter's 
will, and the estate is found to be insolvent, they a re  entitled to be 
subroqated to the rights of the mortgagee a s  against other devisees 
and creditors, but only upon paying the mortgage debt in  full. Ibid. 

A mortgage made by a corporation being invalid a s  against existing 
creditors who commence action within sixty days after the registra- 
tion of the mortgage (see. 685 of The Code), a purchaser of land a t  a 
foreclosure sale under such mortgage acquires no rights a s  against 
the creditor. Langston w. Improvement Go., 132. 

A creditor of a corporation who brings his action within sixty days 
af ter  the registration of a mortgage of its property, is entitled only 
t o  a n  ordinary judgment for a debt and execution and not t o  a judg- 
ment declaring a lien on the property. Ibid. 

Upon a sale of land by a junior mortgagee under the power of sale in  
his mortgage, any amount in excess of his debt and expenses of sale 
must be paid to the mortgagor, if there be no junior liens, and if he 
uses it to discharge prior incumbrances he is liable to  the mortgagor 
for the same. Bobbitt w. Xtanton. 253. 

Where, in  a n  action by a purchaser of land a t  a junior mortgage sale 
against the mortgagor, defendant pleaded that  the debt had been fully 
paid before foreclosure, and the junior mortgagee, upon being made a 
party defendant, denied the answer, alleged the validity of the sale 
and asked for a n  apportiollment of the proceeds: Held, that  the 
court could, in  such action, adjust the equities between the defend- 
ants, and, on giving judgment for the plaintiff for possession of the 
land, render judgment in favor of the mortgagor against the mort- 
gagee for  the surplus in his hands. Ibid. 

The assignment of a note with mortgage securing it, does not carry 
with it the power of sale contained in the mortgage. Husseg v. Hill, 
312. 
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MORTGAGE, 362-Continued. 

8. A sale of mortgaged lands by a n  assignee of a note and mortgage, under 
a power of sale in  the mortgage, and a subsequent sale of the land 
by the purchaser a t  the sale under the power, amount merely to a n  
equitabIe assignment of the note and mortgage. Ibid. 

9. An equitable assignment of a note and mortgage security to the mort- 
- gagor discharges the mortgage. Ibid. 

10. Where the holder of a note secured by a first mortgage on land pur- 
chased a second mortgage thereon and then sold the first note and 
mortgage, he  is not estopped to enforce the second mortgage, both 
mortgages being recorded and nothing being said to  the assignee 
calculated to  deceive him. Ibid. 

11. The owner of an equitable estate in  land, by way of resulting trust, 
who conveyed the "legal and equitable estate" by way of mortgage, 
being entitled to  redeem and to possession until foreclosure or entry 
by the mortgagee, may compel a conveyance of the legal estate by the 
holder. Lackey v. Martin, 391. 

MORTGAGOR AND MORTGAGEE, 355. 

1. Where a mortgagee purchased a t  i ts  own sale and took possession and 
made betterments, and in an action to recover possession by the  
mortgagor the latter was adjudged entitled thereto upon payment of 
the mortgage debt, the mortgagee is not entitled to  allowance for 
such betterments, since he is charged with notice of defect in his 
title. Boutherland v. Merrdtt, 318. 

2. The owner of a n  equitable estate in land, by wag of resulting trust, 
who conveyed the "legal and equitable estate" by way of mortgage, 
being entitled to redeem and to possession until foreclosure or entry 
by the mortgagee, may compel a conveyance of the legal estate by 
the holder. Lackey v. Martin, 391. 

3. Where one sold a bicycle to  another, retaining title until the purchase 
price should be paid, and thereafter made repairs upon i t  and re- 
turned i t  to  the purchaser and again obtained possession against the 
purchaser's protest: NeZd, that he is not a mortgagee in possession 
so a s  to  retain the bicycle, since the property, unlike real estate, 
yields no rents or profits for which he must account. Block u. Dowd, 
402. 

MORTGAGEE PURCI-IASING AT IIIS OWN SALE. 

Where a mortgagee purchased a t  his own sale and took possession and 
made betterments, arid in a n  action to recover possession by the mort- 
gagor the latter was adjudqed entitled thereto upon payment of the 
mortgage debt, the mortgagee is not entitled to  allowance for such 
betterments, since he is charged with notice of defect in  his title. 
Souther-land v. Mewitt, 318. 

MOTION, to Make Pleading Definite. 

1. The purpose of The Code practice being to have controversies tried on 
their true merits and without unnecessary costs and delay, it pro- 
vides for  amending and perfecting the pleadings on motion in apt  
time addressed to the discretion of the court, or by the court eo mero 
motzc. Aaen v. R. R., 548. 
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MOTION, to Make Pleading Definite-Continued. 
2. Where a complaint in  a n  action for negligence mas defective in  not 

definitely and sufikiently setting out the ncgligence complained of, 
objection thereto should have been taken, not by demurrer, but by 
motion to have the plaintiff make his complaint more definite. Ib id .  

MOTION, to Set Aside Judgment. 
1. Where a judgment "final," instead of "by default and inquiry," was ~ rendered on a n  open account on failure of thc defendants to  appear, 

i t  was error to set aside on motion which was not put upon the 

I ground of mistalie, surprise or escusablr neglect, or upon a showing 

I of valid defense. I n  such case the validity of the defense is  for the 
court and not for the party to determine. Jefff-ies v. Aavon, 167. 

2. I n  such case, any questions of lien, homestead rights, etc., that  might 
arise, canuot be considered until Fsecution shall have been issued. 
Ib id .  

MUNICIPAL BONDS. 

1. Where a n  act  of the Geucral Assembly authorized a m~rnicipality to 
issue bonds for city purposes with the consent of a majority of its 
qualified votcrs therein, but did not provide for thc levy of a tax to 
pay the interest accruing on and the principal of the bonds a t  matur- 
ity, an election held under such act was only a n  election concerning 
the issue of bonds and not concerning the consent of thc voters to  a 
levy of taxes to pay the principal and interest. Charlotte v. Bhcpard, 
41 1. 

I 2. The power given by a statute to a city to issue bonds with the approval 
of a majority of the qualified voters of the city does not confer, by 

I implicatiori, the power to  levy a tax to pay them unless the power to 
levy such tax has becn conferred by the act authorizing the issue and 
ratified by a vote of the pcople, a s  required by section 7, Article VII, 

I of the Constitution. Ib id .  

NECESSARY EXPENSES OF CITY. 
1 The furnishing of a water supply for a city is not a "necessary expense" 

within the meaning of section 7, Article VII, of the Constitution. 
I CharZotte v. Xhepard, 411. 

NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE. 
1. Where, in  the trial of a n  action against a railroad company for killing 

stock, i t  appeared that  plaintiff's servant in charge of a horse failed 
to  look when approaching a railroad crossing with a n  unobstructed 
view of the track and the horse was struck by the rear car of a 
passing t rain:  H e l d ,  that  the negligent conduct of plaint ips  driver 
was the proximate cause of the accident, and the trial judge sus- 
tained a dcmurrer to  the evidence, even though the effect of the 
demurrer was a n  admission that the engineer failed to  sound the 
whistle or give other warning of the approach of the train. Xe8ic u. 
R. R., 489. 

2. The statute (The Code, sec. 2326), raising the presumption that  the 
killing of stock by a railroad train is negligence of the defendant, is 
construed to apply only when the facts a re  uncertain or not known. 
Ibid.  
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NEGLIGENCE AND CONTRIBUTORY NEGLIGENCE-Cofitinued. 

3. The statute (section 2326 of The Code) applies to  all cases of killing 
stock by a railroad, and while the presumption of negligence arising 
from the killing may be rebutted, i t  is only where the undisputed 
facts show there was no negligence that  the trial judge should direct 
a verdict for the defendant. Hrcrrison v. I?. R., 492. 

4. A section master of a railroad.company, by gratuitously taking a 
person walking along the track, upon a hand-car in  use by him in the 
performance of his duties, cannot thereby render his principal liable 
a s  a common carrier to such person a s  a passenger. Ibid. 

5. A person walking on a railroad track is not bound to be on the lookout 
for a danger which he has no reasonable ground to apprehend, and 
has a right to suppose that  the railroad company will take care to  
provide against injuring@edestrians by the use of proper lights and 
signals. Stanle?~ v. R. R., 514. 

6. Where, on the trial of an action for damages for injuries resulting i n  
the death of plaintiff's intestate, who was killed by the defendant's 
train, i t  appeared that  the intestate was walking a t  night on the 
railroad track, on which persons were accustomed to walk, and was 
killed by being struck by a train which carried no light and gave no 
signal, it was error to  instruct the jury that  plaintiff could not recover 
if his intestate could have discovered the train by ordinary watchful- 
ness and precaution, and by using his senses, since the failure of the 
defendant's train to  carry a light was a continuing negligence and 
the proximate cause of the injury. Ibid.  

7. Where, in the trial of an issue a s  to whether defendant railroad com- 
pany negligently killed the intestato of plaintiff, the court, after 
properly instructing the jury that  the burden of showing the negli- 
gence was on the plaintiff, told the jury that  if defendant's engineer 
gave a warning whistle a t  the crossing, or if the intestate was down 
upon the track, drunk or unconscious, so that  no signal given a t  the 
usual safe and ordinary distance would have aroused him in time for 
him to avoid the result, thcre was no negligent killing: Held,  that  
such charge was erroneous for the reason that  it connected the intes- 
tate's negligence with that  of the defendant so that  i t  cannot be seen 
whether the jury passed on defendant's negligence, and for the fur- 
ther reason that  it put upon plaintiff the burden of proving that  her 
intestate was not negligent. Pulp v. R. R., 525. 

8. On the trial of a n  issue a s  to  contributory negligence of a person killed 
on a railroad track by a train, the trial judge instructed the jury 
that, if the intestate failed to  note the approach of the train because 
he was drunk and was killed in consequence, he was guilty of con- 
tributory negligence: Held, that  such charge was erroneous for the 
reason that  it did not require the jury to  pass upon the question 
whether, notwithstanding intestate's negligence, the defendant could, 
by the exercise of proper care, have averted the killing. Ibid. 

9. Where, in  the trial of a n  action for damages, it appeared from the 
testimony of plaintiff, who was a passenger on defendant's train, that  
after the name of the station a t  which he was to  stop had been called, 
a t  night, and the porter had opened the door, plaintiff went out on the 
steps while the train was still moving, and that  the porter then said, 
"All riqht, sir," and that plaintiff then stepped off, not knowing that  
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the train was moving, and was injured : Held, (1) that the evidence . 
was sufficient to be submitted to the jury to show defendant's negli- 
gence, and (2) that  such testimony showed that  the plaintiff was not 
chargeable with contributory negligence. Hodges v. R. R., 555. 

10. "Voluntary assumption of risk" being embraced in an issue a s  to con- 
tributory negligence, i t  was not error, in  the trial of a n  action for 
damages where the trial judge submitted a n  issue a s  to  contribntory 
negligence of plaintiff's intestate, to  refuse to submit an ishuc ten- 
dered by defendant a s  to  whether the plaintiff's intestate "voluntarily 
assumed" the risk of a n  injury. Rittenhouse v. R. I<., 544. 

11. On the trial of an action for damages for injuries caused by the alleged 
negligence of defendant railroad company, it appeared that a street 
in  Charlotte was entirely occupied by the tracks of the defendant 
company and of the Seaboard Air Line, the spaces between which 
were frequently used by pedestrians, arid that, on a dark night and for 
his own convenience, the plaintiff was walking on one of the tracks 
of the Seaboard Company and, seeing a n  engine just in  front of him, 
he stepped on defendant's track and was struck by a train moving 
backwards. He saw the train, but could not tell whether i t  was 
moving or  not. H e  was familiar with the surroundings and knew the 
risks of walking in that  street: Held, that  i t  mras error to refuse an 
instruction that, if the jury believed that  plttintiff would have been 
safe if, after stepping from the Seaboard track, hc had stopped in the 
space between that  track and the defendant's track, it  was negligence 
for him to qo further and that he could not recover. Mcllhaney v. 
R. R., 551. 

12. I n  the trial of a n  action for injuries caused by the alleged negligence 
of a street railway company in not providing proper appliances, etc., 
i t  was error to  charge that  a street car company must provide "all 
known and approved machinery necessary to  protect its passengers," 
the true rule being that it is negligence not to  adopt and use all 
approved appliances which are  in  general use and necessary for the 
safety of passengers. Witsell v. R. R., 557. 

NEW TRIAL. 

1. Section 395 of The Code is mandatory, and binding equally upon the 
court and counsel, and it is the duty of the trial judge, either of his 
own motion or a t  the suggestion of counsel, to submit such issues as 
a re  necessary to  settle the material controversies arising on the plead- 
ings. In  the absence of such issues, or equivalent admissions of 
record sufficient to reasonably justify a jud,ment rendered thereon, 
this Court will order a new trial. Tucker v. Satterthwurte, 118. 

2. Where it  appears that  an appellant has  been guilty of no lacahes or 
fraud arid the trial judge certifies, af ter  an appeal, that his notes of 
the trial have been lost, that he is u~lwilling to trust to  memory to 
set forth the evidence'in detail, a s  should bc done in fairness to both 
parties, and requests that  a new trial hc ordered, i t  is the well settled 
practice to grant the request and order a new trial. McGou~an v. 
li-arris, 139. 

3. This Court will not interfere with the discretion of a trial judge in 
setting aside a verdict a s  being against the weight of evidence. 
Edwards v. Phifer, 405. 
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4. Where the case on appeal states that appellant's requests for instruc- 
tions to  the jury were giren "in substance" and such requests are in  
conflict with the general tenor of tlic chargc, a new trial will be 
granted, i t  being impossible to  dctermine whish or what part of the 
requested instructions were given. Wilson v. R. R., 531. 

5. Where a new trial is granted by this Court in  a n  action for damages, 
but the answer to the issue a s  to damage is not complained of, i t  is 
in tlic discrction of the trial judge as  to  whether, on a new trial, the 
issue a s  to  damages shall be retried. Bittenhouse v. R. B., 544. 

NOTES AND BILLS. 

Where plaintiff, a t  the express request and for  the benefit of defendants, 
endorsed a note executed by a third person for thc benefit of, hut not 
payable to, defendants, and upon the insolvency of the makers, plain- 
tiff was compelled to pay the note under a judgment thereon against 
him, the law will imply a promise by defendants to  repay him. Spring 
v. McCoy, 417. 

2. Where a n  estate of a deceased person is, under the provisions of the 
will, doing business under a c ~ r t a i n  name and under the conduct of 
the executor a s  manager, and is sued, judgment may be rendered 
against the concern in  the name by which it is  so sucd, as  well a s  
against the manager, but not against the estate,'as such, so as  t o  
require a lien on the property of the estate. Ihid. 

NOTICE. 

1. Notice is necessary to be given a guarantor that  the person giving the 
crcdit has accepted or acted upon the and given credit on 
the faith of it. Gregory u. Bullock, 260. 

2. On the trial of a n  action, it appeared that  the defendant wrote to  
plaintiff saying, "When S is ready to cut ties, if you can agree brtmeen 
you a s  to  price, no doubt I can arranqe the payment of the money 
satisfactory to  you." Thereafter plaintiff sold ties to S. but gave no 
notice to  defendant that she had acted on the proposition contained 
in his letter until some months thereafter: ITeld, that  the letter was 
ineffective as  a guaranty to pay plaintiff for the ties. Ibid. 

OFFICE, Ejection from. 

Wherc a plaintiff sues for a n  office occupied by another, his remedy is a n  
action in the natnrc of quo warmnto .  If he sues to  be restored to 
a n  unoccupied ofice, his remedy is a n  action for a mandamus, and he 
must show that  he has a presewt cleur legal right to  the thing 
claimed, and that  it is the duty of the defendant to  render it to him. 
Lyon  v. Cornnzissioners, 237. 

.OFFICIAL BONDS, Action on : 

1. Although section 2073 of The Code prescribes that  one of the bonds 
required to bc given by the sheriff of a county must be conditioned 
for  the settlement of the "county, poor, school and special taxes," 
yet where the bond given by a sheriff was conditioned for the settle- 
ment of the "county taxes due said county," the omission of the 
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OFFICIAL BONDS, Action on-Contilzued. 
words "poor, school and special" did not contract or abridge the lia- 
bility of the sureties for the sheriff's default a s  to school taxes, since, 
under section 1891 of The Code, the bonds may be put in suit for the 
benefit of the person injured, notwithstanding any variance in the 
penalty or condition of the instrument from the provisions prescribed 
by law. Comm'rs v. Button,, 298. 

2. The "county" bond of a sheriff is liabl;? for any school taxes, whcther 
belonging to the State or county school fund. Ibid. 

OFFICIAL BONDS, Action on-Cvntinued. 

I 3. The Board of County Commissioners a r e  the proper relators in  a n  
action against a dcfaulting sheriff to compel the settlement of school 
taxes. Ibid. 

OPINION EVIDENCE. 
1. Where, on the trial of an action, there was no evidence to show any 

impairment of plaintiff's hearing, it was error to  admit a hypothetical 
question to a physician a s  to the cause of a n  injury complained of in 
the action, which question was based upon plaintiff's "sight and 
hearing being impaired." Bnrnett a. R. R., 517. 

0RGA4NIZATION O F  CORPORATION AFTER TWO YEARS. 
1. The fact that  a bank failed to  organize within two years after i t  was 

chartered (section 688 of The Code) cannot affect the validity of 
whatever lien the bank may, by its charter, have on shares of stock 
of a stockholder indebted to it. Such defect in the organization of 
the bank can be taken advantage of only by a direct proceeding by 
the State for the purpose. 13oyd v. Redd, 335. 

I 
I 
I OYSTER BEDS, Action to Vacate Entry of, 19. 

PARTIES, 39. 
1. I n  a n  action by heirs a t  law and distributees to set aside deeds pro- 

cured from their ancestor by fraud and imposition, i t  is immaterial 
and not ground for demurrer that  the personal representative is 
made a party defendant, instead of plaintiff, especially where i t  
is alleged and admitted that  there are  no creditors. Daniels u. 
Fowler, 14. 

2. Under section 177 of The Code a n  action must bc prosecuted by the 
real party in interest; hence, where an assignincnt of a judgment for 
one of the defendants against the plaintiff was made during the 
pendency of the appeal, and i t  appeared that  the judgment was bought 
for another person, such person and not the nominal assignee should 
be substituted a s  plaintiff under section 975 of The Code. Pield ?I. 

Wheeler, 264. 
3. The Board of County Commissioners a re  the proper relators in a n  

action against a defaulting sheriff to compel the settlement of school 
taxes. Comnzissioners v. Sutton, 298. 

PARTITION. 
1. In  partition proceedings, where one tenant in common has improved a 

part of the land in good faith, he is entitled to have it allowed to 
him a t  a valuation made without regard to the improvement. Pipkin 
u. PipTcin, 161. 
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2. Where commissioners appointed in  partition proceedings were ordered 
to report the evidence taken before them and their findings of fact 
failed to  do so, it was error to confirm their report a s  t o  the division 
of the land, in the face of an exception thereto on the ground that  
they ignored the order of the court. Ibid. 

PARTITION SALE, Compensation for. 

The compensation to a commissioner for making partition sale being fixed 
by section 1910 of The Code, no additional allowance can be made 
on account of extra trouble or expense. Bay v. Banlcs, 389. 

PARTNERSIIIP. 

1. I n  order to  relieve a retiring partner from liability for subsequent 
transactions by the continuing member, it is necessary to  give public 
notice of the dissolution. Alexander v. Harkins,  452. 

2. Where no public notice of the dissolution of a firm was given, and 
shortly after the dissolution the continuing member had a transaction 
with a person who knew the parties had been partners and, believing 
they were still such, extended credit to  what she thought was a 
partnership: Held, that  the retiring partner was liable for the debt. 
Ibid. 

PHOTOGRAPHS AS EVIDENCE. See 534. 

PLEADING. 

1. Where the causes of action stated in  a complaint arise out of one and 
the same transaction or series of transactions, forming one course 
of dealing, and a11 tcnding to one end, so that  one connected story 
can be told of the whole, the complaint is not multifarious. Daniels 
u. Powler, 14. 

2. The ob.jection that  a complaint is "argumentative, hypothetical and in 
the alternative," cannot be made by demurrer, but must be taken 
advantage of by a motion, before answering or demurring, for a 
repleader and to make the complaint more specific. Ibid. 

3. An irregularity, such a s  want of registration, will not invalidate a 
constable's bond, and, if such irregularity existed, it cannot be ob- 
jected to  by a demurrer to  a complaint in  an action on the bond, but 
must be set up in  the answer. W a r r e n  v. Boyd, 5% 

4. An allegtltion in a complaint in  a n  action on a constable's official bond 
that  he, "acting a s  constable and under color of his ofice," illegally 
arrested and imprisoned the plaintiff, is sufficient to  place the bond 
within the liability of section 1883 of The Code, notwithstanding i t  
does not allege that the bond contained any condition other than for 
the faithful discharge of all the duties devolving upon the constable a s  
such. Ibkd. 

5. While a party may, undcr the present practice, unite legal and equitable 
grounds of action or defense, they must be clearly set up in the 
pleading. Adams v. Hayes,  383. 

6. The remedy to which a party is entitled is determined, ,not by the 
prayer for relief, but by the facts alleged and proved. Ibid. 
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PLEADING-Continued. 

7. The doctrine of aider can only be invoked in aid of a defective state- 
ment of a good cause of action, but cannot be so used to aid the state- 
ment of a bad or defective cause of action. Shute w. Austin, 440. 

8. I n  a n  action against a railroad company for injury to plaintiff's land 
by the construction of defemlimt's roadbed, a n  allegation in the com- 
plaint that  the fertiIity of plaintiff's Iand was almost wholly de- 
stroyed by such construction, and thkeby  rendered unfit for agricul- 
tural purposes, was notice to the defendant that the action was for  
permanent damages. Nichols w. R. R., 495. 

9. The purposcs of The Code practice being to have controversies tried on 
their true merits and without unnecessary costs and delay, i t  pro- 
vides for amending and perfecting the pleadings on motion in apt time 
addressed to the discretion of the court, or by the court ex mero 
motu. Allen v. R. R., 548. 

10. Where a complaint in a n  action for negligence was defective in not 
definitely znd suficiently setting out the negligence complained of, 
objection thereto should hare been taken, not by demurrer, but by 
motion to have the plaintifY make his complaint more definite. Ibid. 

11. I n  the trial of an action such issues a s  a re  raised by the pleadings 
should be submitted to the .jury; hence, where a reply to a n  answer 
set up a n  additional cause of action not inconsistent with that  set up 
in  the complaint, it was error to  refuse to submit issues arising upon 
the facts stated in the reply. Ni?nocLs v. McZntyre, 325. 

PLEADINGS AS E'VIDENCE. 

1. Pleadings as  evidence are  not before the jury and cannot be referred to  
or commented on, a s  such, unless they have been introduced like 
other written evidence. Cossler w. Wood, 69. 

2. Where a complaint contained several distinct and properly numbered 
allegations, and the first paragraph of the answer recited "that sec- 
tions 1, 2, 3, 4 and 6 are admitted," such paragraph was admissible 
a s  evidence, when offered by the plaintiff, without the remaining parts 
of the answer which constituted distinct issues for the jury. Ibid. 

POSSESSION OF LAND, Right of. 

The owner of a n  equitable estate in  land, by way of resulting trust, who 
conveyed the "legal and equitable estate" by way of mortgage, being 
entitled to  redeem and to possession until foreclosure or entry by the 
mortgagee, may compel a conveyance of the legal estate by the holder. 
Lackey zr. Martin, 391. 

POSSESSION UNDER COLOR O F  TITLE. 

The possession of a grantor who had no color of title vannot be tacked to 
that  of his grantee in order to make up the necessary seven years' 
possession under color of title. Morrison w. Cmven, 327. 

POSSESSION OF PERSONAL PROPERTY, Right of Mortgagee to Retain 
for Repairs. 

Where one sold a bicycle to another, retaining title until the purchase 
price should be paid, and thereafter made repairs upon i t  and returned 
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POSSESSION O F  PERSONAL PROPERTY, Right of Mortgagee to Retain 
for Repairs-Con t i n w d .  

i t  to  the purchaser and again obtained possession against the pur- 
chaser's protest: Hcld, that he is not such a mortp-agce in possession 
a s  may retain the bicycle for repairs, since the property, unlike real 
estate, yields no rents or profits for which he must account. Block v. 
Uowd, 402. 

POSSESSION O F  STOLEN PROPERTY. 

1. An instruction that, if the stolen coin was sent by the defendant two 
days after the theft, to a bank where i t  was found and identified by 
the owncr, the law prcsumed defendant to  be the thief and the jury 
should convict, unless defendant should satisfactorily explain the 
possession, was erroneous. 8. v. MacRae, 608. 

2. The presumption of guilt that the law raises from recent possession of 
stolen property, js strong, slight or weak, according to the particular 
facts surrounding a given case. Zbid. 

POST MORTEM CLAIMS. 

1. The law does not look with favor on after-death charges for services 
rendered to a decedent in the absence of some agreement by the 
parties before the death. Awitt v. Smith ,  392. 

2. In  the absence of some rontract, express or implied, showing an inten- 
tion on the part of one to charge and the other to pay for services 
rendered, the presumption that  the law raises of a promise to pay for 
scrviccs performed, is rebutted by the near relationship of the parties, 
such a s  parent and child, step-parent and child, grandparent, etc. 
Ibid.  

POWER O F  SALN UNDER MORTGAGE. 

1. The assignment of a note with mortgage securing it, does not carry 
with it the power of sale contained in the mortgage. I lussey  v. Hill, 
312. 

2. A sale of mortgaged lands by a n  assignee of a notc and mortgage, 
under a power of sale in  the mortgage, and a subsequent sale of the 
land by the purchaser a t  the sale under the power, amount qerely to 
a n  equitable assignment of the note and mortgage. Ibid. 

3. An equitable assignment of a note and mortgage security to  the ?no& 
gagor discharges the mortgage. Ibid. 

4. Where the holder of a note secured by a first mortgage on land pur- 
chased a second mortgage tlwreon and then sold the first note and 
mortgage, he is not estopped to enforce the second mortqage, both 
mortgages being recorded and nothing being said t o  the assignee 
calculated to deceive him. Ibid. 

PRESUMPTION. 

1. Where, in  a n  action on a note, the defendant admits i ts  execution and 
the plaintif€ produces i t  on the trial, the presumption raised by the 
law that  the plaintiff is the rightful owner is not rebutted by the 
defendant's denial of the ownership in the answer. Causey v. Xnotu, 
279. 
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2. The statute (The Code, see. 2326),  raising the presumption that  the 
killing of stock by a railroad train is negligence of the defendant, is 
construed to apply only when the facts are  uncertain or not known. 
Mesic v. R. R., 489. 

3. The statute (sec. 2226 of The Code) applies to all cases of killing stock 
by a railroad, and whilc the presumption of negligence urising from 
the killing may be rebutted, it  is only where the undisputed facts 
show there was no negligence that  the trial judge should direct a 
verdict for the defendant. Hurdison v. R. R., 492. 

4. In a n  action for damages to lands resulting from the construction of a 
railroad (which action, on the trial, was treated a s  one for perma- 
nent damages) i t  appeared that  the railroad was constructed in  1889, 
and that  the plaintiffs acquired title in 1890 and commenced their 
action in  1893. There was no cvidence that the damage was caused 
simultaneously with the construction of the railroad, but it appeared 
that it was the result of the gradual filling up of plaintiffs' drains by 
deposits discharged from defendant's ditches: Held, that,  i n  such 
case, there can be no presumption that  the permanent damage occurred 
before the plaintiffs' ownership, and plaintiffs' action is not barred. 
498. 

5. An instruction that,  if the stolen coin was sent by the defendant two 
days after the theft, to  a bank where i t  was found and identified by 
the owner, the law presumed defendant to be the thief and the jury 
should convict, unless defendant should satisfactorily explain the 
possession, was erroneous.. 8. v. MacRae, 608. 

6. The presumption of guilt that  the law raises from recent possession 
of stolen property, is strong, slight or weak, according t o  the par- 
ticular facts surrounding a given case. Ibid. 

1 PRINCIPAL AND AGENT. 
1. It is the duty of one dealing with a n  agent of limited powers "to look 

out for the power" and its extent in  contracting for the principal. 
Land Co. v. Crawford,  347. 

2. The authority of a n  agent to sell land does not, per se, confer authority 
to  cancel the trade without the principal's knowledge or consent, and 
the burden of provir~g the agent's authority to  rescind is on the one 

- relying upon it. Ibid. 
r 

3. Where a n  agency is limited, i t  is  the duty of the person dealing with 
the agent to ascertain i ts  value and extent of his authority and to 
deal with him accordingly. Wil l i s  v. R. R., 508. 

4. A section master of a railroad has such general authority only a s  is 
incidcntal to the duty assigned to him, and no power whatever a s  to  
the transportation of passengers, and notice of this limited authority 
will be implied from the natural and apparent divisions of the busi- 
ness of a railroad company among its various departments. Ibid.  

5. In  order to render the principal or master liable for the act  of his 
agent or servant, the act (in the absence of express authority to  do 
i t )  must be one that  pertains to the business and one that  is fairly 
within the scope of the employment. Ibid. 
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PRINCIPAL AND AGENT-Gor~tinued. 
6. A section master of t i  railroad company, by gratuitously taking a person 

walking along the track, upon a hand-car in  use by him i n  the per- 
formance of his duties, cannot thereby render his principal liable a s  a 
common carrier to such person a s  passenger. Ibid. 

7. I n  the trial of a n  action for  damages for injuries to a person who was 
hurt  while riding on a hand-car in use by the section master of a rail- 
road, i t  was com~letent for  the defendant to show the limited authority 
of thc section master under the printed rules of the company. Ibid. 

PRINCIPAL AND SURETY, 60. 
1. An action a t  law by a surety for contribution lies only against the 

co-sureties, severally, for the aliquot part due from each. Adarns v. 
I l a p s ,  383. 

2. Where a complaint in a n  action by a surety for contribution joined the 
principals as  parties, and allcged tlie contract of suretyship, payment 
by the plaintiff and demand of the co-sureties "for their contributive 
shares," and asked judgment against all, but did not allege insol- 
vency of the principals except by the averment that plaintiff was 
compelled to pay the debt: Held, that  though the proper rclief was 
not asked, and the insolvency of the principals was imperfectly 
allrged, the cause of action will be construed, on demurrer, a s  equit- 
able rather than legal, in  order to confer jurisdiction below. [bid. 

PRIVY EXAMINATION O F  WIFE SIGNING DEED BEFORE HUSBAND. 
1. Whilc the probate of a deed where the acknowledgment and privy 

examination of the wife is  taken before the proof of the execution 
by the husband, is insufficient, and registration thereunder is invalid, 
and no curative statute can divest or impair the rights of third per- 
sons acquired bcfore enactincnt of such statutes; yet, as  between the  
parties and before the rights of others intervene, the power of tlie 
Legislature to remedy such defects is well recognized. Barrctt  v. 
Barrett ,  127. 

2. Chapter 293, Acts of 1893, validating probates of deeds by husband and 
wife, where the wife's privy esamination was taken prior to  the  
husband's "acknowled,ment" embraces cases where the exccution of 
the deed by the husband was pmved by a subscribing witness, and 
not by the technical "acknowledgment" of the husband. Ibid. 

PRIVY EXAMINATION O F  MARRIED WOMEN. 

1. The probate of a deed and the privy examination of a married woman 
taken in July, 1868, before the chairman of the old county court, when 
the court was not in  session, was valid under chapter 35, Acts of 
1868-'69. Rpivey v. Rosc, 163. 

2. A f m ~ e  plaintiff in  action to recover land against defendants who 
claim under a deed allegctl to have Reen made by her and her hus- 
band to the ancestor of the defendants is not disqualified, under 
section 590 of The Code, a s  a witness to p row that she never appeared 
b'fore the ofiicer who certiiied the probate of deed alleged t o  have 
been signed by her, and was never privily esamined by him, such 
officer being dead and no representative being a party to the action. 
I n  such case, however, the proof necessary to impeach the certificate 
of probate should be strong, clear and convincing. Ibid. 
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PROBATB. 

1. While the probate of a deed where the acknowledgment and privy 
examination of the wife is taken before the proof of the execution 
by the husband, is  insufficient, and registration thereunder is invalid, 
and no curative statute can divest or impair the rights of third per- 
sons acquired before enactment of such statutes; yet, a s  between the 
parties and before the rights of others intervene, the power of the 
Legislature to remedy such defects is well recognized. Barrett v. 
Barrett, 127. 

2. Chapter 293, Acts of 1893, validating probates of deeds by husband and 
wife, where the wife's privy examination was taken prior to  the 
husband's "acknowledgment" embraces cases where the execution of 
the deed by the husband was proved by a subscribing witness, and 
not by the technical 'Lacknowledgment" of the husband. Ibid. 

3. No title is  conveyed by a married woman's deed of her separate prop- 
erty where her husband's consent thereto was not proved and re- 
corded until after the death of the .wife. Green v. Bennett, 384. 

PUBLIC OFFICEI. 
I. An office is  property and is the subject of protection like any other 

property under the provisions of section 17 of article I of the Consti- 
tution, subject to the qualifications that  i t  cannot be sold or assigned 
or the performance of its duties (as  a rule) deputed to another, and 
that  for misfeasance and malfeasance the holder may, by competent 
authority, be deprived of the same. Wood v. Bellnmg, 212. 

2. A public office being private property, so long a s  the office is  in exist- 
ence, the term for which the holder has been elected or appointed 
cannot be lessened to the prejudice of the incumbent, unless he has 
committed some act which works a forfeiture. Ibid. 

3. An office created by the Legislature may be abolished a t  its discretion, 
in  which event the officer loses his office, and his property in  it, he 
having taken i t  with the implied understanding that  the continuance 
of the office is a matter of legislative discretion. Ibid. 

4. Chapter 265, Acts of 1897, entitled "An Act to charter the Eastern Hos- 
pital for the colored insane, and the Western Hospital for the insane, 
and North Carolina Insane Asylum a t  Raleigh, and to provide for 
their government," which purports to repeal the charters of the insti- 
tutions mentioned in sections 2240, 2241, 2242, 2243, 2244 of The Code, 
and to abolish the offices of the superintendent and directors of such 
institutions and to recharter them under other names and to create 
offices to  be filled by officers under other designations, but does not 
substantially change the government or the duties of the officers, is. 
in  effect, only a n  amendment to, and not a repeal of, the charters of 
the institutions named in said sections, and is invalid in so fa r  a s  it 
attempts to abolish the offices of superintendent and directors of such 
institutions, or to deprive the holders thereof before the expiration of 
the terms for which they were respectively elected and appointed. 
Ibid. 

QUO WARRANTO, 426. 

1. Where a plaintiff sues for a n  office occupied by another, his remedy is 
a n  action in the nature of quo warranto. If  he sues to  be restored 
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QUO WARRANT'O, 426-Continued. 
to a n  unoccupied office, his remedy is a n  action for a mandamus, and 
he must show that  he has a preselzt clear legal right to the thing 
claimed, and that i t  is the duty of the defendant to  render it to  him. 
L y o ~  v. Commissiolzers, 237. 

2. The fact that  a bank failed to organhe within two years after it  wa6 
chartered (sec. 688 of The Code) cannot affect the validity of what- 
ever lien the bank may, by its charter, have on shares of stock of a 
stockholder indebted to it. Such defect in  the organization of the 
bank can be taken advantage of only by a direct proceeding by the 
State for the purpose. Boyd v. Redd, 335. 

RAILROADS. 
1. Where the charter of a railroad company provides that,  where no con- 

tract is made with the company in relation to lands through which i ts  
road may pass, it shall be presumed that the land on which the road 
may be constructed, togetl?er with 100 feet on each side of the centre 
of the track, has been granted to the company by the owner, unless 
he shall, within two years from the completion of such portion of 
the road, apply for a n  assessment of damages, and in the trial of a n  
action by the company against an occupant of a par t  of the right of 
way i t  appeared that the company had made no contract concerning 
the land and no application had been made by the owner for assess- 
ment of damages: Held, that the company acquired only an ease- 
ment in the land taken and is entitled to possession of the whole 
right of way only when i t  shall appear that  i t  is  necessary for i ts  
purposes in  the conduct of its business, and, where the complaint in  
such action fails to allege that such necessity exists, the action should 
be dismissed. R. R. v. Rtuvgeon, 225. 

2. Generally, the right which railroad companies acquire in  lands con- 
demned or purchased for their right of way amounts to  an easement 
only and not to the purchase of the estate of the owner therein. Ibid. 

3. While land included in the right of y a y  of a railroad eompany, not 
necessary for the purposes of the company, may be cultivated by the 
servient owner, the crop must not be of such inflammable or combus, 
tible nature, when matured or maturing, as  to endanger the safety 
of the company's passengers or cause injury to  adjoining lands in  
case of ignition of such crops by sparks from the company's engines, 
for, in  such case, the company would have the right to enter and 
remove such crops. Ibid. 

4. Where, in the trial of a n  action against a railroad company for killing 
stock, it appeared that  plaintiff's servant in charge of a horse failed 
to  look when approaching a railroad crossing with a n  unobstructed 
view of the track and the horse was struck by the rear car of a 
passing t rain:  Held, that  the negligent conduct of plaintiff's driver 
was the proximate cause of the accident, and the trial judge properly 
sustained a demurrer to the evidence, even though the effect of the 
demurrer was a n  admission that the engineer failed to sound the 
whistle or give warning of the approach of the train. Mesic v. R. R., 
489. 

5. The statute (the Code, sec. 2326), raising the presumption that the 
killing of stock by a railroad train is negligence of the defendant, is 
construed to apply only when the facts a re  uncertain or not known. 
Ibid. 
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6. The statute (sec. 2326 of The Code) applies to all cases of killing stock 
by a railroad, and while the presumption of negligence arising from 
the killing may be rebutted, i t  is only where the undisputed facts 
show there was no negligence that the trial judge should direct s 
verdict for the defendant. - Hardison v. R. R., 492. - 

7. Where, in  the trial of a n  action against a railroad company for killing 
stock, the plaintiff showed the killing and that the action was com- 
menced within six months thereafter and the defendant introduced 
evidence tending to show that  i t  was not negligent, i t  was error to 
direct a verdict for the defendant. Ibid. 

8. I n  a n  action for damages to lands resulting from the construction of a 
railroad (which action, on the trial, was treated as  one for perma- 
nent damages) i t  appeared that the railroad was constructed in  1889, 
and that  the plaintiffs acquired title in  1890 and commenced their 
action in 1893. There was no evidence that the damage was caused 
simultaneously with the construction of the railroad, but it appeared 
that  i t  was the result of the gradual filling up of plaintiffs' drains by 
deposits discharged from defendant's ditches: Held, that, in such 
case, there can be no presumption that  the permanent damage occurred 
before the plaintiffs' ownership, and plaintiffs' action is  not barred. 
Beaoh v. R. R., 498. 

9. A railroad company's right to discharge its ditches on adjacent lands 
is, in effect, a n  easement appurtenant to the right of way, for which 
payment, a s  permanent damage, may be required by the owner of the 
servient estate. Ibid. 

10. I n  a n  action against a railroad company for injury to. plaintiff's land 
by the construction of defendant's roadbed, an allegation in the com- 
plaint that the fertility of plaintiff's land was almost wholly destroyed 
by such construction, and thereby rendered unfit for agricultural pur- 
poses, was notice to the defendant that the action was for  permanent 
damages. Nichols v. R. R., 495. 

11. Before the Act of 1895 (ch. 224) a railroad could acquire the pre- 
scriptive right to pond water on adjacent lands only by subjecting 
itself to a n  action for the injury continuously for twenty years. Ibid. 

12. Chapter 224, Acts of 1895, reducing the time for bringing actions against 
a railroad company for permanent injury to land, caused by the 
construction or repair of defendant's road, to five years, does not 
apply to a suit begun before its passage. Ibid. 

13. A section master of a railroad has such general authority only as  is 
incidental to the duty assigned him, and no power whatever a s  to  the 
transportation of passengers, and notice of this limited authority will 
be implied from the natural and apparent divisions of the business 
of a railroad company among its various departments. Willis v. R. R., 
608. 

14. A section master of a railroad company, by gratuitously taking a person 
walking along the track upon a hand-car in  use by him in the per- 
formance of his duties, cannot thereby render his principal liable as  a 
common carrier to  such person as  a passenger. Ibid. 

15. When a person riding on a hand-car with a section master is injured 
by collision with a train, a conversation after the accident between 
the section master and the conductor of the colliding train is admis- 
sible a s  a part of res gestae. Ibid. 
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16. In  the trial of a n  action for damages for injuries to a person who was 
hurt  while riding on a hand-car in use by the section master of a 
railroad, i t  was competent for the defendant to show the limited 
authority of the section master under the printed rules of the com- 
pany. Ibid. 

17. A person walking on a railroad track is not bound to be on the lookout 
for a danger which he has no reasonable ground to apprehend, and 
has a right to suppose that the railroad company will take care to  
provide against injuring pedestrians by the use of proper lights and 
signals. Stanley v. R. R., 614. 

18. Where, on the trial of a n  action for damages for injuries resulting in  
the death of plaintiff's intestate, who was killed by the defendant's 
train, i t  appeared that the intestate was walking a t  night on the rail- 
road track, on which persons were accustomed to walk, and was killed 
by being struck by a train which carried no light and gave no signal, 
i t  was error to instruct the jury that  plaintiff coula not recover if 
his intestate could have discovered the train by ordinary watchfulness 
and precaution, and by using his senses, since the failure of the de- 
fendant's train to carry a light was a continuing negligence and the 
proximate cause of the injury. Ibid. 

19. The running of street cars by a n  incorporated street railway company - 
over a bridge already constructed by a railroad company within the 
city limits and sufficient for the ordinary uses of the public, imposes 
a n  additional servitude upon the bridge, for which the street railway 
company must render compensation by contributing to the expenses of 
maintenance and by pro~id ing  necessary conveniences a t  the inter- 
section, as  required by section 1957 (6 )  of The Code. R. R. v. R. R.. 
520. 

20. Where, in the trial of a n  issue as  to  whether defendant railroad com- 
pany negligently killed the intestate of plaintiff, the court, after 
properly instructing the jury that  the burden of showing tlle negli- 
gence was on the plaintiff, told the jury that  if defendant's engineer 
gave a warning whistle a t  the crossing, or if the intestate was down 
upon the track, drunk or unconscious, so that no signal given a t  the 
usual safe and ordinary distance would have aroused him in time for 
him to avoid the result, there was no negligent killing: Held,  that  
such charge was erroneous for the reason that  i t  connected the intes- 
tate's negligence with that  of the defendant so that  i t  cannot be seen 
whether the jury passed on defendant's negligence, and for the fur- 
ther reason that it put upon the plaintiff the burden of proving that 
her intestate was not negligent. Fulp v. R. R., 525. 

21. On the trial of a n  issue a s  to contributory negligence of a person killed 
on a railroad track by a train, the trial judge instructed the jury that, 
if the intestate failed to note the approach of the train because he was 
drunk, and was killed in  consequence, he was guilty of contributory 
negligence: Held,  that such charge was erroneous for the reason 
that  it did not require the jury to pass upon the question whether, 
notwithstanding intestate's negligence, the defendant could, by the  
exercise of proper care, have averted the killing. Ibid.  

22. On the trial of a n  action for damages for injuries caused by the alleged 
negligence of defendant railroad company, i t  appeared that  a street 
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i n  Charlotte was entirely occupied by the tracks of defendant com- 
pany and of the Seaboard Air Line, the space between which was 
frequently used by pedestrians, and that, on a dark night and for his 
own convenience, the plaintiff was walking on one of the tracks of 
the Seaboard Company and, seeing a n  engine just in front of him, he 
stepped on defendant's track and was struck by a train moving back- 
wards. He saw the train, but could not tell whether i t  was moving 
or not. H e  was familiar with the surroundings and knew the risks 
of walking in that  street:  Held, that  i t  was error to refuse an in. 

for him to go further and that  he could not recover. McIlhaneg v. 
R. R., 551. 

23. Where, in  the trial of a n  action for damages, it appeared from the testi- 
mony of plaintiff, who was a passenger on defendant's train, that after 
the name of the station a t  which he was to  stop had been called, a t  
night, and the porter had opened the door, plaintiff went out on the 
steps while the train was still moving, and that  the porter then said, 
"All right, sir," and that plaintiff then stepped off, not knowing that  
the train was moving, and was injured: Held, (1)  that  the evidence 
was sufficient to be submitted to the jury to show defendant's negli- 
gence, and (2)  that such testimony showed that  the plaintiff was not 
chargeable with contributory negligence. Hodges v. R. R., 555. 

RATIFICATION. 

Ratification is the subsequent affirmance or adoption of the act of another, 
or of the voidable contract of the party himself, but it must be made 
before any liability accrues under the contract; hence, one to whom 
a policy of insurance was issued without his knowledge or consent 
and who did not intend to accept i t  when i t  was issued, cannot accept 
it af ter  a loss, and the filing of proofs of loss thereunder is not accept- 
ance such as  will ~ i o l a t e  a provision in a n  existing policy against 
additional insurance. Nelson v. Ins. Co., 302. 

RECEIVER, Appointment of. 
A receiver may be appointed under section 379 of The Code, in a suit 

against a debtor and others to restrain a n  execution sale, where the 
debtor has confessed judgment apparently with fraudulent intent, and 
executions have been levied on the only property of the debtor within 
the State in  favor of nonresident creditors who seek to take the 
property out of the State. fitern 9. Austerrz, 107. 

RECORD AND APPEAL. 
When any part of a record on appeal is  printed, i t  should not only be 

paged but the index and marginal references required in  the original 
(Rules 19 and 21) should also be printed. Alexander v. Alexarzder, 
472. 

REFEREE'S REPORT. 
1. Every litigant has the constitutional right of trial by jury unless h9 

voluntarily waives it, and, in  case of a compulsory reference made to 

struction that, if the jury believed that  plaintiff would have been 
safe if, after stepping from the Seaboar& track, he had stopped in the 
space between that  track and the defendant's track, i t  was negligence 
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REFEREE'S REPORT-Continued. 

facilitate the trial of a cause, he can renew his demand for a jury 
trial by excepting to the report of the referee and pointing out the 
findings so excepted to as  a basis for issues. Wilson v. Featherstone, 
446. 

2. Exceptions to a referee's report made the basis of a demand for a trial 
by jury should be explicit enough for the opposing party to see clearly 
what the issue will be, so a s  to  prepare to  meet it with his evidence. 
Ibid. 

REFERENCE. 

1. No appeal lies from a n  order passing on referee's report and recom- 
mitting i t  for correction, but if a n  exception be noted to the ruling, it 
can be heard on the appeal from the final judgment. Akeaanaer a. 
Alerounder, 472. 

2. I t  is not competent for a j u d ~ ,  on the final hearing of a case, t o  review 
and set aside a former interlocutory order or judgment rendered by 
another judge, to which a n  exception was taken, such review being 
reserved for this Court on the final appeal. Ibid. 

REGISTRATION O'F DEEDS, Act Extending Time of. 

Statutes extending the time for the registration of conveyances of land are  
valid, and deeds of gift are  embraced in their provisions. Spivey ?I. 

Rose, 163. 

REMARKS OF COUNSEL. 

1. Comments of counsel, in the argument to  a jury, a r e  under the super- 
vision of a trial judge, and this Court will not interfere with the 
exercise of his discretion unless i t  plainly appears that  he has been too 
rigorous or too lax in  exercising i t  to the detriment of the parties. 
8. v. Craine, 601. 

2. Where a defendant charged with murder was convicted of manslaughter 
and the evidence disclosed a clear case of murder, this Court will not 
grant a new trial for the reason that  the State Solicitor in his address 
to the jury compared the defendant's conduct in boasting of having 
stabbed the deceased, and in exhibiting the bloody knife, to  that of a 
Comanche Indian exhibiting his scalps a s  trophies. Ibid. 

. REPEAL O F  STATUTE. (SEE l i S ~ ~ ~ ~ ~ ~ . " )  

RESOISSION O F  CONTRBCT. 
1. Where the buyer countermands his order for goods to  be manufactured 

for him under an executory contract, before the goods a re  finished, i t  
is notice to  the other party that he elects to  rescind his contract and 
submit to  the legal measure of damages resulting from the breach. 
Heiser 9. Mears, 443. 

2. Where a n  executory contract for the manufacture of goods is rescinded 
by the buyer before the work is finished, the measure of damages is 
the difference between the contract price and the market value of the 
goods a t  the time of the breach. Ibid. 
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R E S  GEST'AE. 

In  the trial of a n  action for injuries caused by the derailing of a street 
car because of excessive speed in going down a steep grade, state- 
ments made to a witness by the motorman of the street railway com- 
pany, immediately preceding t h e  accident, a s  to the condition of the 
track and the want of sand and a s  to the car being overloaded and 
behind time, were competent as  part Of the res gestae and alsp a s  
fixing the company with knowledge of facts requiring a greater degree 
of care and providence than ordinary. Witsell  v. R. R., 557. 

RES JUDICATA. 

1. Where, in  a proceeding for the sale of land for assets, the infant heirs 
of decedent, through their guardian ad litem, admitted the allegations 
of the petition, made no claim to homestead and allowed judgment 
ordering the sale, which was followed by a sale and payment of the 
purchase money, they are  estopped by the judgment and proceedings 
thereunder from claiming either a homestead in the land or the pay- 
ment of $1,1000 out of the purchase.money in lieu thereof. Morrisett v. 
Ferebee, 6. 

2. Where, in  a proceeding for partition of land by two heirs against the 
third, the plaintiffs set up  a debt of defendant due to the estate in  
order that  he might be charged with it as  an advancement, and the 
award of arbitrators to whom the matters were submitted and found 
that  such a debt existed, was subsequently set aside on the ground 
that the administrator of the estate was a necessary party: Held, 
that  the judgment in that  action partitioning the land was not a bar 
to an action on the debt by the administrator. Person u. Montgomery, 
111. 

3. In  a proceeding to sell lands for assets, the heirs may plead the statute 
of limitations to  any of the debts set up, and may also plead fraud 
and collusion between the administrator and creditor where the 
claims have been reduced to judgment. Ibis 

4. On a second appeal, where errors assigned are  the same a s  those 
passed upon by the former appeal, the former decision will be adhered 
to, the proper course for the correction of error in the former opinion, 
if any exist, being by petition to rehear. Bank Q. Furniture Co., 475. 

5. Where a claimant intervenes in attachment proceedings and in his 
affidavit of claim avers that  an attachment has been levied, he can- 
not be afterwards allowed to deny the levy. Ibid. 

6. Where a n  order recites that  i t  was made "by consent of all  parties," 
this Court is bound by such statement, and a party to the action will 
not be permitted to contend that his attorney of record was not 
authorined to consent to  the order. Henry v. Hilliard, 479. 

7.  While consent will not confer jurisdiction where the court has  no juris- 
diction of the subject matter, yet where a judge has jurisdiction of 
the subject matter and a case is transferred to  him to be heard in  a 
county other than that  in  which it is  pending, by an order of court, 
made by consent of all parties, they cannot be afterwards heard to  
dispute the right of such judge to act in  the matter. Ibis. 
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RES JUDICATA-Contiwed. 
8. One Superior Court judge cannot reverse or set aside a n  order or judg- 

ment of another; hence, a n  order refusing a motion to vacate a n  
award cannot, on the same grounds, be renewed before or passed upon 
by another judge. Ibid. 

RETROSPECTIVE LAWS. 
Retrospective legislation is invalid only when its effect would be to divest 

or interfere with vested rights, and i t  being competent for the Legis- 
lature to  provide what mode of probate shall be valid and when i t  
does so i t  can affect past a s  well a s  future probates, provided no 
vested rights of third parties a re  affected thereby. Barrett  v. Dawis, 
127. 

REVERTER. 
Upon the dissolution or extinction of a corporation for any cause, real 

property conveyed to it  in fee does not revert to  the original grantors 
or their heirs, and its personal property does not escheat to the 
State; and this is so whether or not the duration of the corporation 
was limited by its charter or general statute. ( F O E  v. Horah, 36 
N. C., 368, overruled). Wilson 9. Leary, 90. 

RIGHT O F  WAY. 
1. Where the charter of a railroad company provides that, where no con- 

tract is made with the company in relation to lands through which i t s  
road may pass, i t  shall be presumed that  the land on which the road 
may be constructed, together with 100 feet on each side of the centre 
of the track, has been granted to the company by the owner, unless he 
shall, within two years from the completion of such portion of the 
road, apply for a n  assessment of damages, and in the trial of a n  
action by the company against a n  occupant of a part of the right of 
way, i t  appeared that the company had made no contract concerninq 
the land and no application had been made by the owner for assess- 
ment of damages: Held, that  the company acquired only a n  easement 
in  the land taken and is  entitled to possession of the whole right of 
way only when i t  shall appear that  it is  necessary for its purposes in  
the conduct of its business, and, where the complaint in  such action 
fails to allege that such necessity exists, the action should be dis- 
missed. Sturgecm w. R. R., 225. 

2. Generally, the right which railroad companies acquire in lands con- 
demned or purchased for their right of way amounts to a n  easement 
only and not to the purchase of the estate of the owner therein. Ibid. 

3. While land included in the right of way of a railroad company, not 
necessary for the purposes of the company, may be cultivated by the 
servient owner, the crop must not be of such inflammable or com- 
bustible nature, when matured or maturing, as  to endanger the safety 
of the company's passengers or cause injury to adjoining lands in  
case of ignition of such crops by sparks from the company's engines, 
for, in  such case, the company would have the right to  enter and 
remove such crops. Ibid. 

RISK, Voluntary Assumption of. 
"Voluntary assumption of risk" being embraced in a n  issue as  to con- 

tributory negligence, i t  wag not error, in the trial of a n  action for 
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damages where the trial judge submitted an issue as  to contributory 
negligence of plaintiff's intestate, to refuse to  submit an issue tendered 
by defendant, a s  to whether the plaintiff's intestate "voluntarily 
assumed" the risk of an injury. Rittenhouse v. R. R., 544. 

RULE IN SHELLEY'S CASE. 

The rule in  Shelley's case, though antiquated and based upon reasons 
which have long ceased to exist, is in force in North Carolina; and, 
hence, a devise to  a person "during his natural life and a t  his death 
to  his bodily heirs," vests in him a fee simple estate. Chamblee u. 
Brou.ghto?z, 170. 

SAFE APPLIANCES FOR RAILWAYS. 

I n  the trial of a n  gction for injuries caused by the alleged negligence of 
a street railway company in not providing proper appliances, etc., i t  
was error to charge that a street car company must provide "all 
known and approved machinery necessary to protect its passengers," 
the rule being that  it  is negligence not to adopt and use all  approved 
appliances which are  in  general use and necessary for the safety of 
passengers.' WitseCZ u. R. R., 557. 

SALE O F  LAND FOR ASSWFS. 

1. Where, i n  a proceeding for the sale of land for assets, the infant heirs 
of decedent through their guardian ad  Zitem admitted the allegations 
of the petition, made no. claim to homestead and allowed judgment 
ordering the sale, which was followed by a sale and payment of the 
purchase money, they are  estopped by the judgment and proceedings 
thereunder from claiming either a homestead in the land or the pay- 
ment of $1,000 out of the purchase money in lieu thereof. Morrisett v. 
Perebee, 6. 

2. Where, in a proceeding for partition of land by two heirs against t h ~  
third, the plaintiffs set up a debt of defendant due to the estate in  
order that  he might be charged with i t  a s  a n  adwincement, and the 
award of arbitrators to whom the matters were submitted, and who 
found that  such a debt existed, was subsequently set aside on the 
ground that  the administrator of the estate was a necessary party:  
Held, that  the jud-ment in that  action partitioning the land was not 
a bar to a n  action on the debt by the administrator. Person v. Mont- 
gomery, 111. 

3. Where, in a proceeding by a n  administrator to  sell land for assets to 
pay debts, the heirs, who a re  necessary parties, allege a sufficiency 
of assets to pay the debts, or deny the existence or validity of the 
alleged debts, the court will not order a sale until these questions are  
determined. Ibid. 

4. In a proceeding to sell lands for assets, the heirs may plead the statute 
of limitations to any of the debts set up, and may also plead fraud 
and collusion between the administrator and creditor where the claims 
have been reduced to judgment. Ibid. 

5. Where a n  heir and alleged debtor of a decedent was found by arbi- 
trators, to  whom the matter had been submitted in a n  action for the 
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partition of land, to be indebted to the estate and he procured such 
award to be set aside on the ground that  the administrator of de- 
cedent was not a party: Held, that he will not be allowed to set up 
the judgment in such partition proceedings a s  i n  estoppel against his 
debt when its validity is attacked in a proceeding to sell land for 
assets. Ibid. 

6. Where i t  is now left, by the statute, to the discretion of an adminis- 
trator whether or not he will plead the statute of limitations against 
a debt preferred against the estate, i t  is nevertheless his duty to act 
in good faith in that respect, and, if he fail to do so, he may be held 
responsible for his failure. Ibid. 

7. Section 164 of The Code is a n  enabling and not a restrictive statute; i t  
does not cut down the time given by the general statute for bringing 
actions, but extends the time in the cases therein provided for. Ibid. 

SALE UNDER DEED O F  TRUST. 
The holder of a note secured by a junior deed of trust bought one of two 

parcels of land embraced in it, and afterwards purchased the note 
secured by the senior deed, and then, treating the latter deed as  still 
in  force, demanded that  the trustee a t  the sale under it should first 
sell another parcel embraced in both deeds, while the debtor requested 
that  the lot purchased by the creditor a t  the first sale should be first 
offered: Held, that the trustee had the right, in  his discretion, to dis- 
regard the instructions of the creditor, and to follow the request of 
the debtor, there being no allegation of fraud or wrong doing on the 
part of the trustee. Hiwton v. Pritchard, 1. 

SALE OF LAND, Setting Aside. 
1. The purchase of land of an intestate by his administrator a t  a sale 

legally conducted, confirmed and price paid, passes the legal title, 
and can only be set aside a t  the suit of some one having a n  equitable 
interest therein and upon a repayment of the purchase money. High- 
smith v. Whitehurst, 123. 

2. Where Ian$ was sold by an administrator to  pay debts of his intestate 
and was bought for his benefit, a t  i ts full value, and the sale was 
confirmed, the price paid, and the creditors ratified it by receiving the 
proceeds, which, together with the other assets, were not sufficient to 
pay the debts of the estate in  full, the widow and heirs of the de- 
cedent have neither any legal right to the land nor any equitable . 
ground upon which to have the sale set aside or to  have the pur- 
chaser declared a trustee for them. Ibid. 

SALE UNDER ORDER OF COURT. 
Where a court of competent jurisdiction of the subject matter recites in  

i ts  judgment or decree that  service of process by summons or in the 
nature of summons has been made upon the defendants who a re  sub- 
ject to  the jurisdiction of the court, and the judgment is regular on 
i t s  face, a n  innocent purchaser under such a judgment or decree will 
be protected even though the judgment or decree be afterwards set 
aside on the ground that,  in  point of fact, there had been no service 
of process, and, so f a r  a s  he is  concerned, the judgment is  conc~usive 
against all persons. Harrison .v. Hargrove, 96. 
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SALH OF MORTGAGED CROPS AND PROPERTY. 
1. The actual sale of mortgaged crops raises a presumption of fraudulent 

intent. f l .  v. Holnees, 573. 

2. On the trial of a n  indictment for disposing of mortgaged property, 
proof that  the defendant executed a mortgage on his crops and sold 
a part thereof, leaving the mortgage unsatisfied (no other facts being 
before the jury), made out a prima facie case and the burden of 
proving facts negativing such intent devolved upon the defendant. 
Ibid. 

SANE OR INSANE. 
A clause in  a policy of insurance inserted and intended to protect the 

insurer from al l  liability for any form of suicide, whether the assured 
be sane or iusane, is not illegal or contrary to any well settled rule 
of public policy or morals. Spruill v. Ins. Co., 141. 

SECRET ASSAULT. 
1. An assault made from behind and in such a manner a s  to  prevent the 

person assaulted from knowing who his assailant is, or that  the blow 
is about to be struck, is a secret assault. S. v. Harris, 579. 

2. An assault cannot be "secret" in the meaning of the statute unless the 
person assaulted is nuconscious of the presence ' a s  well a s  of the 
purpose of his adversary. S. v. King, 612. 

SECTION 590 O F  THE CODE, 163. 

I n  a n  action to recover land the children of a deceased mother were 
parties plaintiff and defendant, plaintiff claiming a s  devisee of the 
mother. On the trial the defendants offered to testify that the mother 
had agreed to hold the land in trust for life, with remainder to 
plaintiff and defendants as  tenants in common: Held, that  they were 
incompetent, under section 590 of The Code, to  testify to the alleged 
agreement on the part of their deceased mother, the plaintiff not 
having offered to give evidence concerning the matter. Blake v. 
Blake, 177. 

SERVICE OF SUMMONS BY PUBLICATION. 

A service by publication on a non-resident in an action affecting property 
is  invalid without attachment. Graham v. O'Brualz, 463. 

SERVICE RENDERED PARBNT. 

1. I n  the absence of some contract, express or implied, showing an inten- 
tion on the part of one to charge and the other to pay for serviced 
rendered, the presumption that  the law raises of a promise to  pay 
for services performed, is rebutted by the near relationship of the 
parties, such as  parent and child, step-parent and child, grandparent, 
etc. Avitt v. Smith, 392. 

2. I n  a n  action against the administrator of plaintiff's mother for services 
rendered her before death, the plaintiff testified that he lived with her 
all  his life, and for twenty-four years conducted her farm and attended 
to all her business for her ; that  she, one sister and himself constituted 
the family; that  he supported them and they supported h i ,  and that  
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they all consumed together what they made. A witness testified that  
he heard the mother say that  she wanted the sixty acres of land for 
his services : Held, that a nonsuit was proper. Ibid. 

SEVERANCEI. 
The refusal of a trial judge to grant a sevepance in the trial of two de- 

fendants is a matter of discretion and not reviewable on appeal. 
S. u. Moore (James) ,  570. 

SLANDER. 
A husband is liable for slanderous words spoken by his wife in  his absence 

and without his knowledge or consent. PrevneZZ u. Uoore, 390. 

SLANDER O F  TITLE. 

An action for slander of title cannot be maintained unless the plaintiff 
shows the falsity of the words published or spoken, the malicious 
intent with which they were uttered and a pecuniary loss or injury to 
himself. Cardow u. McConneZZ, 461. 

SLAVBI MARRIAGES. 

Where persons were married while slaves and cbntinued to live together 
a s  man and wife after the abolition of slavery, they were, by virtue 
of chapter 40, Acts of 1866, legally married and no acknowledgment 
before an officer was neceesary. 8. 9. hlelton, 591. 

SPECIAL APPEARANCE. 

1. Where the motion of defendants who entered a special appearance for  
the purpose of having the action dismissed for want of legal service 
of summons, and for want of jurisdiction, was overruled, their sub- 
sequent appearance did not bring them into court. Graham a. 
O'Bryan, 463. 

2. The compensation to a Commissioner for making partition sale being 
fixed by section 1910 of The Code, no additional allowance can be 
made on account of extra trouble or expense. Ray u. Banks, 389. 

3. Appeals from the Clerk of the Superior Court and Special Proceedings 
to the judge residing or presiding in the district may be heard and 
judgment rendered outside of the county where the proceeding is 
pending, and within the district, being governed by sections 254 and 
255 of The Code, which provide that the clerk shall send a statement 
of the case by "mail or otherwise" to the judge, who shall fix a time 
"and place" for hearing. Ledbetter u. Pirz?zer, 456. 

4. Where nothing in the record indicates that  a judge, who rendered a 
judgment on an appeal from the Clerk of the Superior Court, was 
requested in writing to fix a time for the hearing and to give the 
parties notice, as  required by section 255 of The Code, it will be . 
presumed that  the proceeding was rightly and regularly conducted. 
Ibid. 

5. Ou an appeal to the judge from a judgment of the Clerk of the Superior 
Court in a special proceeding for the partition of land the judge may 
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1 SPECIAL APPEARANCE-Uoatinued. 
(since the enactment of chapter 276, Acts of 1887) either render judg- 
m a t  himself or remand the proceedings to the clerk with direction to 
enter the proper order for the sale. Ibid. 

6.  The controversy involved in a special proceeding for the partition of 
land, is tc whether there shall be an actual partition or a sale for  
the purpose, is not an issue of fact which should be sent to  a jury, 
but a question of fact to be decided. by the clerk, or by the judge on 
appeal. I b i d  

7. The right to a jury trial on questions of fact involved in a special pro- 
ceeding for the sale of land is waived by the failure of a party t o  
demand a jury before the clerk makes his decision. Ibid. 

STATE, Liability of for Costs. 
I n  a case in which a justice of the peace has final jurisdiction the State  

can in no event be taxed with the costs. 8. v. Morgan, 5f.B. 

STATUTB. 
The Legislature may reduce or extend the time within which a n  action 

may be brought, subject to  the restriction that when the limitation is  
shortened "a reasonable time must be given for the commencement 
of an action before the statute works a bar." Nichols u. R. R., 495. 

STATUTE, Construction of. 

1. A statute which gives to a bank a lien on the stock of a stockholder 
indebted to i t  is in  derogation of common right, and must be strictly 
construed to the purposes of its enactment. Boyd v, Redd, 335. 

2. The lien given to a bank by its charter upon the stock of a stockholder 
indebted to i t  extends only to indebtedness incurred directly by such 
stockholder to the bank and not to his indebtedness to a third person 

, 

acquired by the bank. Ibid. 
3. Such lien is not extended to notes of a stockholder to a third person, , 

taken by the bank a s  collateral from such person, merely by the fact  
that  the stockholder was a t  the time president of the bank. Ibid. 

4. The use of the words, "on his own premises," and not being "on his 
own lands," in section 1005 of The Code, shows a n  intention to 
restrict the right to carry concealed weapons to those who are in the , 
privacy of their own premises and not likely to be thrown into co11- 
tact with the public, nor tempted, on a sudden quarrel, to use the 
great advantage a concealed weapon gives. 8. v. Perry, 580. 

5. The exception in the statute (section 1005 of The Code) does not apply 
to officials of corporations, such a s  turnpikes, railroads and others, 
which invite the public to use their lines of travel. Ibid. 

6. The superintendent of a turnpike company, owning a turnpike nine 
miles long and open to public travel, when on such turnpike, is not 
within the exception to section 1005 of The Code, although he has 
absolute control of all the property of the company. Ibid. 

STATUTE, Curative. 
1. While the probate of a deed, where the acknowledgment and privy 

examination of the wife is taken before the proof of the excution by 
the husband, is insufficient, and registration thereunder is invalid, 
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STATUTE, Curative-CowAinued. 
and no curative statute can divest or impair the rights of third per- 
sons acquired before the enactment of such statutes; yet, as  between 
the parties and before the rights of others intervene, the power of the 
Legislature to remedy such defects is well recognized. Barrett  TI. 
Barrett, 127. 

2. -Chapter 293, Acts of 1893, validating probates of deeds by husband and 
wife, where the wife's privy examination was taken prior to  the hus- 
band's "acknowledgment," embraces cases where the execution of 
the deed by the husband was proved by a subscribing witness, and 
not by the technical "acknowledgment" of the husband. Ibid. 

STATUTE, Judicial Notice of. 
The courts mill take judicial notice of a public statute. Wake1 2;. Commis- 

sioners, 431. 

STATUTE, Repeal and Amendment of. 
1. The re-enactment by the Legislature of a law in the terms of a former 

law a t  the same time i t  repeals the former law, is not, in contem- 
plation of law, a repeal, but is a reaffirmance of the former lam whose 
provisions are  thus continued without any intermission. Wood 1). 
Bellamy, 212. 

2. Chapter 265, Acts of 1897, entitled "An act to charter the Eastern Hos- 
pital for the Colored Insane, and the Western Hospital for the Insane, 
and R'orth Carolina Insane Asylum a t  Raleigh, and to provide for 
their government," which purports to repeal the charters of the insti- 
tutions mentioned in sections 2240, 2241, 2242, 2243, 2244 of Thc 
Code, and to abolish the offices of the superintendent and directors of 
such institutions and to recharter them under other names and to 
create offices to be filled by officers under other designations, but does 
not substantially change the government or the duties of the officers, 
is, in effect, only an amendment to, and not a repeal of, the charters 
of the institutions named in said sections, and is invalid in so fa r  as  
i t  attempts to abolish the office of superintendent and directors of 
such institutions, or to deprive the holders thereof before the expira- 
tion of the terms for which they were respectively elected and ap- 
pointed. Ibid. 

STATUTE, Repeal of Pending Action. 

1. Where pending an appeal from a judgment for plaintiff in a n  action for 
mandamus to compel the defendants, board of county commissioners, 
to build a bridqe, the statute requiring the bridge to be built was 
repealed: Held, that such repeal abated the action. Wilwl v. Com- 
missioners, 451. 

2. Where, pending an appeal, the subject matter of the action is  destroyed 
or a statute giving the cause of action is repealed, this Court will not 

a 

go into a consideration of the abstract question as  to which party 
ought to have prevailed, in order to adjudicate the costs, but the 
judgment will be allowed to stand. Ibid. 

STOCKHOLDER, Indebted to a Bank. 
1. A statute which gives to a bank a lien on the stock of a stockholder 

indebted to it  is in derogation of common right, and must be strictly 
construed to the purposes of its enactment. Boyd v. R e d d ,  335. 
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STOCKHOLDER, Indebted to a Bank--Continued. 
2. The lien given to a bank by its charter upon the stock of a stockholder 

indebted to i t  extends only to indebtedness incurred directly by such 
stockholder to the bank and not to his indebtedness to a third persou 
acquired by the bank. Ibid. 

3. Such lien is not extended to notes of a stockholder to a third person, 
, taken by the bank as collateral from such person, merely by the fact 

that the stockholder was a t  the time president of the bank. Ibid. 

SWAMP LANDS. 
The owners of swamps whose waters naturally flow into natural water 

courses, can make such canals as  are necessary to drain them of the 
water naturally f l o ~ ~ i n g  therein, although in doing so the flow of 
water in the natural water-course is increased and accelerated so that 
the water is  discharged on the land of an abutting owner. Mixell v. 
JVi'cGowaiz, 134. 

SURETY, Indemnity for. 
Where the husband bought land with the proceeds of a note secured by 

mortgage on his wife's land, and caused a legal title to be conveyed 
to his wife to secure and indemnify her against loss by reason of the 
mortgage upon her land, a trust in  such land so conveyed to the wife 
will not. in the absence of allegations of fraud, be declared in favor - 
of the creditor (mortgagee) for a deficiency remaining after the fore- 
closure of the mortgage, except upon a reimbursement to the wife of 
the price of her land sold under the mortgage. Bherrod v. Dixon, 60. 

SUBillISSION O F  ONE INDICTED FOR MURDER TO VERDICT OF 
MANSLAUGHTER. 

Where a prisoner indicted and on trial for murder agreed that the jury 
should return a verdict of manslaughter, which was done, and the 
defendant appealed, assigning a s  error the exclusion of certain evi- 
dence : HeZd, that the submission to the verdict of manslaughter was 
an acknowledgment and confession of the facts which constituted the 
crime, and appeal from the judgment thereon cannot bring into ques- 
tion the regularity and correctness of the proceedings. 8. v. X o o ~ e  
(Rob't), 565. 

SUBROGATION. 
Where the beneficiaries of a life insurance policy elect to allow the pro- 

ceeds of the policy to  be applied to the reduction of a mortgage on the 
decedent's land and then to take as  devisees under the latter's will, 
and the estate is found to be insolvent. they are entitled to be sub- 
rogated to the rights of the mortgagee as  against other devisees and 
creditors, but only upon paying the mortgage debt in full. Cutchin v. 
Johnston, 51. 

SUICIDE. 
1. A clause in a policy of insurance inserted and intended to protect the 

insurer from all liability for any form of suicide, whether the assured 
be sane or insane, is not illegal or contrary to any well settled rule 
of public policy or morals. Spruill v. Insurance Go., 141.. 

2. The expression "died by his own hand," in  a policy of insurance or 
proof of death thereunder, is equivalent to  "suicide." Ibid. 
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1 SUPERIOR COURT CLERK. 
Section 5 of chapter 135, Acts of 1895, authorizing the presiding or resi- 

dent judge of the Superior Court to appoint additional county com- 
missioners on its being certified to him by the clerk of the court that 
the petition for such appointment was properly signed, did not, like 
section 7 of chapter 159, Acts of 1895, confer upon the judge any 
unusual power to proceed by a rule in the first instance to compel the 
clerk to act, rnanciarr~us being the proper remedy. WaTler v. Sikes,  231. 

SUPERIOR COURT CLERK, Fees of. 

1. A county cannot be taxed, under section 739 of The Code, with any 
part of the fees of the clerk or other officers i n  criminal actions if the 
grand jury returns ''not a true bill." Guilford v. Commissioners, 23. 

2. When a defendant is bound over to the Superior Court by a justice of 
the peace, the clerk of the Superior Court is not entitled to the fee 
of 50 cents allowed by chapter 199, Acts of 1885, for "appeal from 
justice of the peace." Ibid. 

3. The fee of ten cents allowed the clerk of the Superior Court by chapter 
199, Acts of 1885, for "filing papers," is  fo r  filing all the papers in a n  
action after final judgment, a s  prescribed by section 86 of The Code, 
and not for filing each paper in the case. Ibid. 

4. The clerk of the Superior Court is not entitled under section 3739 of 
The Code to a specific fee for recording the proceedings of a cause in 
the minute docket of the Court, as  required by section 83 ( 6 )  of The 
Code. Ibid. 

5. The liability of a county for defendant's witnesses is restricted to the 
same cases in  which the county is responsible for half fees to officers, 
except that  the court is not liable to defendant's witnesses where he is 
convicted and unable to pay. Ibid. 

SUPPLIES, Agricultural. 

An instrument which gives a lien on a crop for supplies t o  be furnished 
in making a crop and also conveys personal. property as  additional 
security, with the ordinary powers of sale, is valid both a s  a chattel 
mortgage and an agricultural lien and, a s  between the parties, in the 
absence of fraud and compulsion, the lien attaches for dry goods, 
shoes, tobacco, powders, snuff and candy, without showing that such 
articles were actually used in making the crop. Nichols v. speller, 75. 

TENANCY I N  COMMO?J. 

1. I n  a deed by one of four devisees to a stranger, the specific description 
of the land by metes and bounds was immediately followed by the 
words, "or the one-fourth part of all the land that  my father M died 
seized and possessed of": Held, that  the addendum to the specific 
description did not control the latter so as  to create a tenancy in 
common in other land devised by the deceased. Midgett v. Twiford ,  4. 

2. I n  partition proceedings, where one tenant in common has improved a 
part'of the land in good faith, he is entitled to have i t  allowed to 
him a t  the valuation made without regard to the improvement. Pip- 
kira u. Pipkin,  161. 
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TENANTS IN COMMON, Suit by. 
Under section 627 of The Code, one tenant in common may sue his co- 

tenant for waste. Hinson u. Hinsow, 400. 

TESTAMENTARY GUARDIAN. 
Where a testator, by his will, appointed guardians of the persons and 

estate of his children, with directions that the latter should be placed . 
with his sister S until their majority and the children had been so 
placed with her but been taken from her by their maternal grand- 
parents, and in a proceeding by habeas corpus, i t  appeared that  the 
deceased had for some time before his death boarded with his said 
sister, knew her disposition and habits of living, and i t  also appeared 
that she was unable, by reason of her circumstances in life and the 
allowance made by the will for the support of the children, to give 
them proper attention: Meld, that, in the absence of a finding that 
the sister S was an unsuitable person to have their custody, the chil- 
dren should be restored to her until she voluntarily surrenders her 
trust or proves unworthy of it, in which latter case the guardians or 
the court will terminate i t  a t  the instance of any person interested in 
the matter. I n  r e  Young, 151. 

TITLE, Slander of. 
An action for damages for slander of title cannot be maintained unless the 

plaintiff shows the falsity of the words published a r  spoken, the 
malicious intent with which they were uttered and a pecuniary loss 
or injury to  himself. Cardon v, McCmnell, 461. 

TITLE TO LAND. 
The possession of land under a deed apparently good and sufficient, prop- 

erly acknowledged and recorded and unimpeached, is sufficient evi- 
dence of tit le; and where such facts appeared on the trial of a n  issue 
a s  to whether plaintiff was the owner of certain property it  was not 
error to  instruct the jury that, if they believed the evidence, they 
should answer in  the affirmative. NeZson v. Insumnce Co., 302. 

TITLE TO PERSONAL PROPERTY ATTACHED. 

1. Where a claimant of attached property intervenes in attachment pro- 
ceedings, he cannot be allowed to deny that a levy has been made. for 
the reason that  i t  does not concern him whether the levy has been 
made or not; he is interested in but one issue, towit: the title to  the 
property. Bank 9. Furwiture Co., 475. 

2. Where a n  intervening claimant in  attachment proceedings had pur- 
chased the property only twelve days before the lery of the attach- 
ment, a t  which time i t  was in the factory of the debtor and in an 
incomplete condition, and on the trial of the validity of the sale under 
which claimant claimed was the only issue, evidence that  the claimant 
was in possession a t  the time of the levy was not admissible as  show- 
ing title to him. Ibid. 

TORTS O F  WIFE, Husband Liable for. 
A husband is liable for slanderous words spoken by his wife in his absence 

and without his knowledge or consent. PresnelZ v. Moore, 390. 
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TRESPASS. 

1. An allegation, in an action for a n  injunction, that defendant is insolvent 
and is cutting down timber trees on plaintiff's land and hauling them 
off and threatens to continue to do so, to the irreparable damage of 
the plaintiff, is sufficient, if true, to authorize an injunction and the 
appointment of a receiver. M c K a y  v. Chapin,  159. 

2, Since the enactment of chapter 401, Laws 1885, i t  is not necessary to 
allege the insolrency of the defendant in an application for a n  in- 
junction when the trespass is continuous in its nature or consists in  
the cutting or destruction of timber trees. Ihid.  

3. Punitive damages will be allowed in an action for unlawful entry or 
trespass on land only where the trespass is committed through malice, 
or is accompanied by threats, oppression or rudeness to owner or occu- 
pant. R e m i n g t o n  u. K i r b y ,  320. 

TRIAL, 308. 
1. Error in  disallowing a proposed question is cured where the witness 

subsequently answers it. Oossler v. W o o d ,  69. 
2. Where an exception to an instruction fails to point out the error com- 

plained of and nothing prejudicial appears in the instruction, the 
exception will be overruled. Ibid.  

3. Pleadings a s  evidewce are  not before the jury and cannot be referred to 
or commented on, as  such, unless they have been introduced like other 
written evidence. Ibid.  

4. Where a complaint contained several distinct and properly numbered 
allegations, and the first paragraph of the answer recited "that sec- 
tions 1, 2, 3, 4, and 5 are admitted," such paragraph was admissible 
as  eridence, when offered by the plaintiff, without remaining parts 
of the answer which constituted distinct issues for the jury. Ib id .  

5. Where a motion by one party to  have certain evidence introduced on 
his behalf stricken out was refused on the objection of the adverse 
party, the latter cannot assign as  error the admission of such evi- 
dence. W i l s o n  u. -Manufac twing  Go., 94. 

6. Section 396 of The Code is mandatory and binding equally upon the 
court and counsel, and it  is the duty of the trial judge, either of his 
motion or a t  the suggestion of counsel, to submit such issues as  are 
necessary to settle the material controversies arising on the pleading. 
I n  the absence of such issues, or equivalent admissions of record 
sufficient to reasonably justify a judgment rendered thereon, this 
Court will order a new trial. T u c k e r  u. Bat ter thwai te ,  118. 

7. Where a policy of life insurance provides that i t  shall become void if 
the assured shall die by his own hand, whether sane or insane, i t  is 
immaterial what the mental condition of the assured who dies by his 
own hand is a t  the time of his death, the liability of the insurer not 
being affected by the degree of insanity; and in the trial of a n  action 
on such a policy testimony as  to the mental condition of the assured, 
who died by his own hand, was properly excluded. SpruiZZ v. L i f e  
Ilzs. Co., 141. 

8. Where there is no e~idence, or a mere scint i l la  of evidence, or the evi- 
dence is not sufficient, in a just and reasonable view of i t  to warrant 
a n  inference of any fact in  issue, the Court should direct a verdict 
against the party upon whom the onus  of proof rests. Ib id .  
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9. 111 the trial of a n  action on a life insuranre po1ic.y wliirh providcd that  
i t  sliould br void if assured (lied by his own Ilantl, sane or insane, 
within two ycars from date of policy, the only issue was, "Did the 
assured die by his own hand within two years from the dale of the 
policy sued on?" A prima facie case beinq matlc for the plaintiff by 
proof of the issuance of the policy and death of the assured, the 
defendant read in evidence the "proof of loss" furnished i t  by plain- 
tiff, in  which it  was stated that the cause of death was " i ~  pistol shot 
in  his own hand," within two ycars from the date of pdicy. Such 
statement was neither contradicted nor explained by plaintiff: Held,  
that the proof of such statement and admission in the "proofs of 
loss" shifted the burden of proof upor1 the plaintin' and, there bein: 
no contradiction or explanation of s n ~ h  statement, i t  was not error to  
direct a verdict against the plaintiff. Ibid.  

10. Where, pendinq an action to rccover for damage done to a lot of tobacco 
which plaintiff had bought and paid for under a guarantee of sound- 
ness by defendants, a n  agreement was entered into adjusting the 
amount of damage per pound which plaintiff should recover, if en- 
titled to recovery at all. said agreement to  be without prejuclicae to  
either party: Ncld, that  such arsreement was not an  offer of com- 
promise in the meaninq of section 573 of The Code, and was admis- 
sible on the trial of the action to deter+mine thc amount of plaintiff's 
recovery. C a w e t t  u. Pegram, 288. 

11. After a full and fair review of the evidence and charge in all the issues 
in the trial of such action, i t  was not error to add that, if plaintiffs 
were entitled to recover anythinq, the amount would be that agrwd 
upon by the stipulation. Ihid. 

13. Where, in  the trial of a n  action of ejectment, the plaintiff cstablishcd 
title in himself by i\ succession of deeds through a sale under power 
in  a mortgage given by the :~nceslors of defendants, i t  was rrror to  
adjudge the plaintiff was cntitlcd only to  an order of sale of the 
land. Rumley  v. Puryear,  291. 

14. The posscssion of land under a deed apparently good and sufEcaient, 
properly acknowledged and recorded and unimpcached, is sufficient 
evidence of title ; and where such facts appear on the trial of an issue 
as  to whether plaintiff was the owner of certain property it  was not 
error to instruct tlie jury that, if they believcd tlie evidence, they 
should answer in the affirmative. Nr7son v. I n s u ~ a n c c  Co., 302. 

15. Where, on the trial of an issue whether plaintiff in an ac.tion on a fire 
insurance policy (which contained a provisioii making i t  void if the 
insured should procure other insurance without the assent of the 
insurer) had accepted other irlsurtmce placed on the property, a s  he 
alleged, without his knowledqe or consc~nt, a n  instruction that clefcnd- 
an t  coi~tentled that phintifi' had "received and accepted" such atlrli- 
tional policy, and that, if such rcceipt ilntl acceptance was established, 
the issue should be found against the plaintiff, preceded by a readin? 
of the trial judge's minutes of thc testimony, was sufficiently full and 
explicit in the absence of a request for furthcr instructions. Ibid.  

16. I n  the trial of a n  action issues a s  are  raised by thc p1c:tdings should 
be submitted to  the jury; hence, where a reply to a n  answer set up 
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a n  additional cause of action not inconsistent with them set up 
in  the complaint, i t  was error to refuse to submit issues arising upon 
the facts stated in the reply. Nilr~ocks v. McIntgre,  325. 

17. Where, in the trial of a n  action to set aside a sale as  fraudulent it 
appeared that the relation of the parties to  the sale was not such as  
to raise a presumption of fraud, the burden of proving fraudulent 
intent was properly put upon the plaintiff. Trus t  Co. v. Porbes, 365. 

18. Where, in the trial of an action to set aside a sale a s  fraudulent, the 
trial judge, in  reciting the several grounds on which the jury might 
find a sale void, as  in fraud of grantor's creditors, inadvertently 
used the conjunction "and," but in a subsequent part of the charge 
stated the grounds properly, connecting them with the disjunctive 
"or" : Held, that the error was cured. Ibid. 

19. Where the burden'of proving the bonn fides of a transaction is upon 
the defendant, he may. without introducing any evidence, rely on 
evidence introduced by the plaintiff from which, if sufficient, the jury 
may find the transaction to have been in good faith. Ibid. 

20. Where, in the trial of an issue dez'isnait ael non, the examination in 
chief of a subscribing witness to a will was confined to the execution 
of the instrument, i t  was not proper, on cross-examination, to ask 
him a s  to the statements alleged to have been made by him respecting 
the mental capacity of the decedent. Crenshaw v. Johnson, 270. 

21. Testimony concerning statements made by a deceased witness to  a will 
a s  to the mental capacity of the testator, being hearsay, is not admis- 
sible on a trial of an issue de?;isavit veZ non. Ibid. 

22. I t  being within the discretion of the trial judge to permit leading ques- 
tions on a trial, the exercise of such discretion will not be reviewed. 
Ibid.  

23. Upon the trial of an issue of detjisaait re1 no%, after the filing of a 
caveat, the instrument, though i t  has not been probated, can be 
admitted a s  evidence. Ibid. 

24. Although portions of the charge of the trial judge may be misleading 
if detached from the other portions of the charge, yet if the whole 
charge is so explicit that  the jury can comprehend i t  and not be mis- 
led by the detached portion, the error in the submission of the latter 
is  harmless. Ibid. 

25. Where, in the trial of an issue as  to the validity of a will, the pro- 
pounder was not examined by either party, and, upon comment by 
the counsel of the caveator as  to his failure to testify, a contention 
arose between counsel whether the propounder, being named as  exec- 
utor in the will, was competent, under section 590 of The Code, it  
was not error to refuse to give an instruction, requested by the 
counsel for the caveator, after the argument, that  the executor was 
a competent witness. Ibid. 

26. If improper testimony is admitted during a trial, the trial judge may 
withdraw i t  and all comments by counsel thereon from consideration 
by the jury even after the argument is ended. Ibid. 

27. Where a n  intervening claimant in attachment proceedings had pur- 
chased the property only twelve days before the levy of the attach- 
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ment, a t  which time i t  was in the factory of the debtor and in an 
incomplete condition, and on the trial the validity of the sale under 
which the claimant claimed was the only issue, evidence that  the 
claimant was in possession a t  the time of the levy was not admissible 
a s  showing title in  him. Bank v. Furwtture Go., 475. 

28. Where, in the trial of an action involving the title to  personal property 
upon which a n  attachment had been levied and was claimed by an 
intervener, the parties agreed that, if the jury should find for the 
plaintiff, the damages should be six per cent interest on the value of 
the property from the time of the levy, and the jury found for the 
plaintiff and fixed the value of the property a t  date of levy, i t  was not 
improper for the court to make the computation of interest and enter 
the result a s  the answer to the issue a s  to damages. Bank v. Furni- 
ture Co., 475. 

29. The statute (section 3226 of The Code) applies to all cases of killing 
. stock by a railroad and while the presumption of negligence arising 

from the killing may be rebutted, i t  is  only where the undisputed 
facts show there was no negligence that  the trial judge direct x 
verdict for the defendant. Hardison v. R. R., 492. 

30. Where, in the trial of an action against a railroad company for killing 
stock, the plaintiff showed the killing and that  the action was com- 
menced within six months thereafter and the defendant introduced 
evidence tending to show that i t  was not negligent, it was error to 
direct a verdict for the defendant. Ibid. 

31. I n  the trial of a n  action for injuries caused by the derailing of a street 
car because of excessive speed in going down a steep grade, state- 
ments made to witness by the motorman of the street railway com- 
pany immediately preceding the accident, as  to the condition of the 
track and the want of sand and a s  to the car being overloaded and 
behind time, were competent as  part of the res gestae and also a s  
fixing the company with knowledge of facts requiring a greater degree 
of care and providence than ordinary. Witsell v. R. R., 557. 

32. Inasmuch a s  the jury under the practice in this State, respond to 
issues submitted and do not find a genteel verdict, i t  is not error, in  
the trial of a n  action involving several issues, to refuse to  charge 
that, on certain showing, the "plaintiff cannot recover." Ibid. 

33. An exception "to the giving of the special instructions prayed for, etc., 
from one to fourteen, both inclusive," is a specific exception to each 
and every one of the fourteen special instructions so numbered, and is 
as  available a s  if a separate exception was made seriatim to each 
instruction. Ibid. 

34. I t  is competent to  corroborate a witness by showing that  he has pre- 
viously made the same statement a s  to the transaction as  that given 
by him in his testimony. Burnett v. R. R., 517. 

35. I n  such case i t  is not necessary to ask the witness to whom such former 
statement, offered in corroboration, was made. !bid. 

36. A "broadside" exception "to the charge as  given" is valueless. Ibid. 

37. Where, on the trial of an action, there was no evidence to show any 
. impairment of plaintiff's hearing, i t  was error to  admit a hypothetical 
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question to a physician a s  to the cause of an injury complained of in  
the action, which question was based upon plaintiff's "sight and hear- 
ing being impaired." Ibid. 

38. Where, in the trial of an issue as  to whether defendant railroad com- 
pany negligently killed the intestate of plaintiff, the court, after 
properly ins t r~c t ing  the jury that  the burden of showing the negli- 
gence was on the plaintiff, told the jury that if defendant's engineer 
gave a warning whistle a t  the crossing, or if the intestate was down 
upon the track, drunk or unconscious, so that no signal given a t  the 
usual safe and ordinary distance would have aroused him in time for 
him to avoid the result, there was no negligent killing: Held, that 
such charge was erroneous for the reason that it  connected the intes- 
tate's negligence with that  of the defendant so that  i t  cannot be seen 
whether the jury passed on defendant's negligence, and for the fur- 
ther reason that it  put upon plaintiff the burden of proving that  her 
intestate was not negligent. Pulp v. R. R., 525. 

39. On the trial of a n  issue a s  to  contributory negligence of a person killed 
on a railroad track by a train, the trial judge instructed the jury that, 
if the intestate failed to note the approach of the train because he was 
drunk and was killed in  consequence, he was ,@lty of contributory 
negligence : Held, that  such charge was erroneous for the reason that 
i t  did not require the jury to pass upon the question whether, not- 
withstanding intestate's negligence, the defendant could, by the exer- 
cise of proper care, have averted the killing. Ibid. 

40. Where, in the trial of an action for injuries. i t  became material to  show 
the location of a path existing two years before the trial a t  the time 
of and on the lot where the accident occurred, there was evidence of 
change in the situation and that the lot had been fenced shortly after 
the accident, a photograph of the location, taken just before the trial, 
was properly rejected a s  evidence, i t  being inadmissible, whether 
offered as  substantive evidence or as  a n  unauthorized map. Harnpton 
'L'. R. R., 534. 

41. A "broadside" exception to the charge, without pointing out the error 
complained of, will not be considered. Ibid. 

42, Where an issue submitted to a jury will enable a party to present every 
phase of his case, it is needless to subdivide it into several issues. 
Rittenhouse v. R. R., 544. 

43. "Voluntary assumption of risk" being embraced in an issue as  to con- 
tributory negligence, it  was not error, in the trial of a n  action for 
damages where the trial judge submitted a n  issue as  to contributory 
negligence of plaintiff's intestate, to refuse to submit a n  issue ten- 
dered by defendant as  to whether the plaintiff's intestate "voluntarily 
assumed" the risk of an injury. Ibid. 

44. Where a witness was sought to be impeached on cross-examination, i t  
was error to exclude a written statement signed by him immediately 
after the transaction testified to, which was offered to corroborate his 
testimony on the trial. That such statement was not written by him- 
self is not material; i t  is sufficient if he signed i t  after reading it, or 
hearing it  read. Ibid. 

45. I t  was proper on a trial to  refuse to give an instruction prayed for, 
which assumed a s  a fact a matter which was in controversy. 
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46. Where a new trial is granted by this Court in an action for ,damages, 

but the ~ I I S W P ~  to thc issue as  to damages is not complained of, i t  is  
in  the discretion of thc trial judgc as  to whether, on a new trial, thc 
issue a s  to damages shall be retried. Ibid. 

47. Where, on trial for murder, the jurors were selcctcd from a special 
?icnii.c' summoned from the general jury list irrcspective of their 
qualificaations as  freeholders, instead of a rcr~trc of freeholders only, 
a s  required hy srctioi~s 1738 ,and 1739 of The Codc, but none but 
qualified frceholders were ~mpaneled, and there was no challenge to 
the a r ray :  Hcld, that the defendant was not prejudiced by such 

I 
I 

method of summoning the jurors. S. v. Moor-e, 565: 
I 48. Where a prisoner indicted and on trial for inurder agreed that  the jury 

should return a verdict of manslaughter, which was done, and the 
defendant appealed, assigning a s  error the exclusion of certain evi- 
dence: Re ld ,  that  the submission to the verdict of rnanslirughtrr was 
a n  aclmowledgment and confession of the facts which constituted the 
crime, and a n  appcxl from the judgment thereon cannot bring into 
question the regularity and correctness of the proceedings. Ihid. 

49. A vharge by the trial judge, in the trial of an indictment for perjury, 
that  perjury was very much a matter of intent, and that  a s  to  that  
the jury must be satisfied beyond a reasonablc doubt upon "all the 
facts ant1 circumstimces of the case deposed to by the witnesses," 
contains no expression of opinion of the judge. 8. v. Journigan, 568. 

50. I n  the absence of any allegation or ground to the contrary, a case on 
appeal certified by the judge presiding a t  the trial will he taken a s  
corrcct, where the notes of the evidence and charge were not accessi- 
ble in  making up the case. lb id .  

51. Where, in the trial of an indictment for carryinq a conceelcd weapon, 
the defendant admitted that  he carried a pistol home "in his pocket," 
the presumption was, under the statute, that  he carried i t  with intent 
to  conceal it, and i t  was a question for the jury whethcr the evidence 
rebutted snch presumption. S. v. Hinnant ,  572. 

52. While the rulr is that where the State charges one offense and proves 
other offenses of the same kind, the defendant may require a n  election 
a t  the close o f  the State's evidcnce a s  to  which i t  will rely upon; yet 
wht21.e the same offense is  prored a t  different intervals by difTerent 
witnesses, he is not entitled to  demand a n  election on the part of the 
State. S. a. Boggan, 590. 

53. On a t r h l  for carrginq concealed wcaporls the State may show that  
defendant was seen a t  different places, by different witnesses, a t  short 
distances apart.  Ih id .  

54. An e-ic2eption that  there is not sufficient evidence to go to the jury must 
be taken before verdict in order that  the defect can be supplicd if 
possible. S. u. H a m  is, 577. 

55. An exception for omissiorl to charge must be made before verdict; 
otherwise a s  to  exceptions for errors in  the charge which, if taken 
specifically, may be made within ten days after the adjournment of 
the court. Ibtd. 

56. I n  a n  indictment for bigamy the first wife of the defendant is a com- 
petent witness to  prove the marriage, public cohabitation a s  man and 
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wife being public acalroowledgment of the relation, and not coming 
within the nature of confidential relations which the policy of the 
law forbids either to give in evitlmce. X. v. Melton, 591. 

57. The original marriage lic3ense signed by the justice solemnizing the 
mnrriagc. is atlmissible to prote a marrisgc, though neither the 
justice nor the witnesses attesting the certificate a s  being present a t  
the marriage are  present in court. Ibid. 

I n  the trjxl of a n  indictment for bigamy, the admission by defendant of 
his former marriage is c2ompetent evidence against him, though such 
statement may h a w  referrrd to the relations which he and his 
former wife sustainrd to each other, a s  man and wife, in slavery 
times. Ibid. 

Where a defendant charged with biganry, upon the yreljminary exami- 
nation before a justice of the pCiIcP, and af ter  being cautioned that  
his statenlents could be used against him, stated that  he had been 
mmried to his former wife while a slave in  South Carolina, had 
children by hr r  and was subseqnmtly married in North Carolina to 
his present wife, such admissions were competent to  go t o  the jury, 
on his trial in thc Superior Court, a s  to his guilt. Ibid. 

Where, on the trial of a defendant for bigamy, one witness testified that  
the defendant had been married to his Drst wife thirty-nine years 
and had admitted two years before the trial that  he had another wife 
living, and it  appeared that the defentbrlt had testified on the pre- 
lirninary examination before a justice of the peace to such first mar 
riage while he and she were slaves, i t  was proper to refuse an instruc- 
tion that, on the evidence, the jury could not convict. Did. 

An exception "to the charge a s  givcn" is invalid and will not be con- 
sidered. Ibid. 

Whether an instrument used in a n  assault is a deadly weapon is a 
question of law where there is no dispute about the facts, and a s  the 
jurisdiction of the court depends upon the determination of the ques- 
tion, i t  is proper for the trial judge to determine such matter when 
necessary. R. v. Xincla i r ,  603. 

I n  detcrminirrg whether a weapon used in an assault is a deadly weapon, 
i t  is necessary to take into consideration the size and nature of the 
wcapon, the rnnnner in which i t  was usrd, the size and strength of 
the assailant and the assaulted. Ibid. 

Where, iu the trial of an indictment for cruelty to  chickeils, by killing 
them, no aspect of thc evidence tended to show that  the killing was 
accidental, i t  mas not error to refuse to instruct the jnry that,  "if the 
defendant killed the chickens without m y  intent to wilfully kill them. 
he would not be guilty." 8. ?I. Peal, 613. 

Whcrc a n  instruction prayed for is correct in  Dart but irlcorreet as  an 
entirely, the trial judge is not callcd upon to dissect i t  and give so 
much of i t  as  is good. Ihid. 

I n  the trial of a n  indictment for cruelty to animals by killing chickens, 
a n  erroneous instruction that the defendant must have been justified 
in  the killing beyond a reasonable doubt was a harmless error, where 
there was no evidence tending to show that  the defendant was justi- 
fied. Ihid. 
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67. A charge of "needlessly acting in a cruel manuer by killing" chickens 
is a sufficient charge of cruelty and is sustained by uncontrovrrted 
proof of impaling one ehicken on a sharp stick and beating a hen to 
death. Ib id .  

TRIAL BY JUILY, Reservation of, Right of. 

1. Every litigant has the constitutional right of trial by jury unlcss he 
voluntarily waives it ,  and, in case of a cornpu!sorg reference madc to 
facilitate 'the trial of a cause, he can renew his demand for a jury 
trial by exccyrting to the report of the referee and pointing out thc 
findings so excepted t o  a s  a basis for issues. W%Zson v. Pentherstonc, 
449. 

2. Exceptions to a referee's report madc the basis of a demand for a trial 
by jury should be explicit enough for the opposing pilrly to  see 
clearly what tlic issue will be, so a s  to prepare to rnect i t  with his 
evidence. Ibid. 

3. Where the gist of a n  action was to the ownership of monrys in  the 
hands of Ti. a t  decedent's death, and, on a compulsory reference the 
referee found adversely to defendant, who had properly rescrved his 
right to  a trial by jury a t  erery previous stage of the procecdings, an 
exception that  the referee should have found that decedent merely 
deposited the money with R for safe keeping, as  such deposits a re  
made with a bank, and that  R held thc money a s  such depositary, 
sufficiently showed what the issue for the jury would be, and entitled 
the defendant to  a jury trial demanded by him on such exception. 
Ibid. 

TRUSTS. 

I. A, a n  administrator, having license to sell land of his intestate, sold 
and conveyed i t  in  January, 1881, to H, by deed absolute on its face, 
and co-incidentally borrowed $1,200 from H for his own use, and 
charged himself with the purchase price. I n  February, 1890, he bor- 
rowed another sum from IT, who then gave him a bond for title, agree- 
ing to reconvey the land to A upon the repayment of the aggregate of 
the two loans. I n  January, 1894, H having loaned other snms to A, 
they had a settlement, whereby I1 surrendered all of A's notes, and A 
agreed to surrender the bond for title, which he subsequently did. - A was not indebted to others in  1881. The d e ~ d  to H was not recorded 
uutil 3893, before which time A became largely indebted : Held,  that  
the deed so made to H was not, as  to the administrator's creditors, a 
mortgage (since upon repayment of the loan the land would have 
reverted to  A ) ,  but a resulting trust in  favor of A, subject to  the 
repayment of the Icans, arose from the conveyance. Gorrell ?I. Als-  
prcugh, 262. 

2. The giving of the title bond by H to A, i n  18W, was only a written 
declaration of the original trust, and did not change its nature. Ibid. 

3. Such trust could not have been sold under execution against A, nor 
could i t  have been subjected to the payment of existing debts, except 
by a n  action in the nature of a bill in equity, and in that  event the 
land would have been liable for the existing equity of H. Ibid. 
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4. While a n  equitable interest in lanrl may not be transferred by parol, it 
may be abandoned or relcascd to the holder of the legal title by 
nmtter in pais, pro14ded such intention is clearly shown; hencc, the 
settlement made jn 1894 brtween H antl A, being in qood faith, extin- 
guished A's equitable rights and vested in H a fee simple title. Tbid. 

TRUST, Rrcach of. 

1. The intent with which a breach of trust is committed is immaterial. 
Cossler v. TVood, 69. 

2. A rlrfentlant in an action for money received or property frirudulcntly 
misapplied by him, a s  agent, may be arrested under the provisions of 
section 291 (2) of The Code. Ibid. 

TRUSTEE. 

1. I n  a trust deed for the benefit of creditors, the trustee is agent of both 
creditor arid debtor and must exercise his discretion in a rcasoi~ahlc 
antl intelliqcnt manncr, arid use his power in such a way a s  neither to 
opprcss the debtor nor sacrifice the estate. lliuton v. P~itchurd,  1. 

2. The holder of a note secured by a junior deed of trust bought one of 
two parcels of land embraced in it, and afterwards purchased the note 
secured by the senior deed, and then, treating the latter dced a s  still 
in  force, demanded that  the trustee a t  thc sale under i t  should first 
scll another parcel embraced in both deeds, while the debtor requested 
that the lot purchased by the creditor a t  the first sale should he first 
offered: Held, that  thc trustee had the right, in his discretion, to 
disregard thc instructions of the creditor and to follow the request 
of the debtor, there being no allegation of fi-aud or wrong tloinq on 
the part of the trustee. Ibid. 

3. Whcse an executor in  a will is thereby also appointed a trustee and 
renounccs or dirs, the administrator cum testamcnto a n n r m  appointed 
i n  his stead succecds to the trusteeship. antl lirnce a n  appointment 
by the clerk of the court of a trustee in glacae of thc esecutor is void 
and clothes the appointee with no power. ("lark 71. Pechlcs, 31. 

4. I n  such case payments of the body of the trust fund made by the 
aclniinistrator d. b. n c. t. cc. to the ccstui qur trust (who was to 
receive the income only) and to thc alleged trustee actinq under the 
clerk's appointment were not valid payments, and the iulmiuistrator 
c. t. a. is not entitled to  credit therefor. Ibid. 

5. A court of equity will not declare one holding the legal title to land 
to be a trustee for another where there is no allegation of actual or 
constructive fraud, or of the violation of some confidential or fiduciary 
relation cxisting between the parties. Sherrod v. D i ~ o n ,  60. 

TRUSTEE, Invalid Appointment by Clerk. 

Where an esecutor named in a will is  thereby also appointed a trustee and 
renounces or dies, the administrator cum testamento anneoo ap- 
pointed in  his stead succeeds to  the trusteeship, and hence an appoint- 
ment by the clerk of thc court of a trustee in place of the executor is 
void and clothes the appointee with no power. Clark v. Peebles, 31. 
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UNLAWFUL EKTRY. 
Punitive damages will be allowed in an action for unlawful entry or 

trespass on land only where the trespass is committed through malice, 
or is accompanied by threats, oppression or rudeness to owner or occu- 
pant. Remington ?I. Kirby, 320. 

USURY. 
1. Any charges made by a building and loan association against a bor- 

rowing member, in excess of the legal rate of interest, whether such 
charges are  called "fines," "dues" or "interest," are  usurious. Hollo- 
well c. B. & L. Asso., 286. 

2. A borrower who has paid usurious interest may, under section 3836 of 
The Code, recover of the lender twice the amount of usurious interest 
so paid, notwithstanding he is in  pari delicto in the transaction. 
Ibid. 

VARIANCE. 
Section 957 of The Code authorizing this Court to  give such judgment as  

shall appear to it, "on an inspection of the whole record," ought to be 
'rendered, refers to such matters only as  are  necessarily of the record, 
as  the pleadings, verdict and judgment; hence, where there were no 

, 

exceptions on the trial, the fact that the indictment charged the 
defendant with obtaining "money" under false pretences, while the 
proof was that  he obtained "goods," is not ground for reversal by this 
Court of the judgment against the defendant. 8 .  ti. Ashfovd, 588. 

VERDICT. 
Where there is no evidence, or a mere scintilla of evidence, or the evi- 

dence is not sufficient, in a just and reasonable view of i t  to warrant 
an inference of any fact in issue, the court should direct a verdict 
against the party upon whom the onus of proof rests. Bpruill u. Ins. 
Co., 141. 

VERDICT, Directed by Judge. 
1. The statute (see. 2326 of The Code) applies to all cases of killing stock 

by a railroad, and while the presumption of negligence arising from 
the killing may be rebutted, i t  is only where the undisputed facts show 
there was no negligence that the trial judge should direct a verdict 
for the defendant. Hardison u. R. R., 492. 

2. Where, in  the trial of an action against a railroad company for killing 
stock, the plaintiff showed the killing and that  the action was com- 
menced within six months thereafter and the defendant introduced 
evidence tending to show that i t  was not negligent, i t  mas error to 
direct a verdict for the defendant. Ibid. 

VERDICT, Setting Aside. 
This Court will not interfere with the discretion of a trial judge in 

setting aside a verdict a s  being against the weight of evidence. 
Edwards u. Phifer, 405. 

VOLUNTARY RISK. 
"Voluntary assumption of risk" being embraced in an issue as  to con- 

tributory negligence, i t  was not error, in the trial of a n  action for 
damages where the trial judge submitted a n  issue a s  to  contributory 
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VOLUWL'hRY RISK-Continued. 
negligence of plaintiE's intestate, to  refuse to submit a n  issue ten- 
dered by defendant a s  to whether the plaintiff's intestate "volnntarily 
assumed" the risk of an injury. Rittenhouse v. 12. R., 544. 

WAIVER OF DII;IGENCE, 327. 

WAIVER OF RIGHT TO TRIAL BY JURY, 455. 

WAIVER O F  STIPULATION RESTRICTING LIABILITY OF COMMON 
CARRIER, 351. 

WARD, Custody of, 151. 

WARRANTY, Action for Breach of. 

, 1. A covenantee must be actually damaged by reason of the breach of the 
cuvenant before he can have substantial relief for the breach. Brit- 
ton v. Run%, 87. 

2. I n  a n  action for breach of a warranty of title in a deed for standin% 
timber only nominal damages can be recovcred by the grantee if he 
has cut all the timber which was on the land when the deed was made. 
Ibid. 

WARRANTY O F  TITLE, 87. 

WASTB. . 

Under section 627 of The Code one tenant in  common may sue his co- 
tenant for waste. IIin,son v. Hinson, 400. 

WATER COTJRSES. 

1. The privilege or easement of the upper tenant to carry off the surface 
water in its natural course, under reasonable limitations, and the 
subserviency of the lower tenant to  this easement, a re  the natural 
incidents to the ownership of land. Mixell u. McGou~an, 134. 

2. The owners of swamps, whose waters naturally flow into natural water 
courses, can make such canals a s  a re  necessary to drain them of the 
water naturally flowing therein, although in doing so the flow of water 
in the natural water course is increased and accelerated so that  the 
water is discharged on the land of a n  abutting owner. Ibid. 

WATER SUPPLY. 

The furnishing of a water supply for a city is not a "necessary expense" 
within the meaning of section 7, article VII, of the Constitution. 
City of Chnrlotte v. Xhepard, 411. 

WEAPON, Carrying Concealed, 572, 580. 

WEAPON, Deadly. (See "Deadly Weapon.") 

WIFE'S EARNINGS. 

1. While a husband is entitled to  the earnings of his wife, he may conscnt 
to their becoming and remaining her separate property, the validity 

52'; 
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of the gift being subject, of course, to the same rules which govern 
voluntary conveyances. Hairston v.  Glenn, 341. 

2. Where a husband and wife deposited their earnings in a bank, the 
former telling the cashier that  they were their joint earnings and that  
he desired a certificate in their joint names, and it was so given, and 
no rights of creditors intervened: IIcld, that  the transaction was a 
valid gift of one-half of the money to thc wife. Rairston 1;. Glenn, 
341. 

WIFE, Slander by Makes Husband Liable. 

A husband is liable for slanderous words spoken by his wife in his 
absence and without his knowledgc or consent. Presnell v. Moore, 390. 

WIFE, Witness Against Husband. 

I n  a n  indictment for bigamy the first wife of the defendant is a compe- 
tent witness to prove the marriage, public cohabitation a s  man and 
wife being public acknowledgments of the relation, and not c o m i n ~  
within the nature of the confidential relations which the policy of the 
law forbids either to give in  evidence. AS. v. Nelton, 591. 

WILL. 

1. An instrument of writing, purporting to be thc joint will of two per- 
sons, cannot be probated a s  the will of both if one of the parties be 
living. I n  re Davis' Will, 9. 

2. An instrument of writing, jointly executcd by a husband apd wife, pur- 
porting to be their joint will, devising to a third person lands belong- 
ing partly to  each, may, upon the death of the husband, and durini. 
the life of the wife, be probated a s  his mill, a s  t o  his property devised 
thereby, and upon the death of the wife, unless revoked, may be pro- 
bated a s  to her property. Ibid.  

3. A devise of land to I? was accompanied by thc declaration that if it 
"should a t  any time be suhjectcd, by process of law, to the debts of 
F,  then his title therein shall, eo instanti, cease." A judgment waq 
obtained against F, on which a n  execution was issued, and his home- 
stead exemption of $1,000 laid off in other lands. The c%ccution wes 
then returned with the endorsement, "No property found after said 
homestead laid off": Held, that  a s  there was no attempt or purpose 
shown to subject the devised land, by process of law, to  the satis- 
faction of the creditor's dcbt, there was no forfeiture of the estate as 
provided for by the will. Bryan v.  Dunn, 36. 

4. Where a testator provided in his will that  his cstate should be managed 
by his daughter L, alone during her life, and a t  her death by his 
daughter P. if she should survive L, until the death of his last single 
daughter, who had never marricd, and further prorided for its division 
a t  the death or marriagc of his last single daughter among such of 
his children a s  should nmer marry after the making of the will, an11 
L survived the other unmarried dauqhters: Held, that no estate 
vested in  the unmarried danghtcrs before their death. Riggnn ?i. 

Lnmkin,  44. 
5. The rule in Shelly's case, though airtiquated and b % d  11!)011 re:lions. 

which have long ceased to exist, is in force in  North Carolina; and 
12&34 529 
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hence, a tlcvise to a person "during his natural life a l ~ d  a t  his death 
to his hotlily heirs," vests in him a fec sin~plc cstate. ChambZce v. 
R t m g h t o n ,  170. 

WILL, Probate of. 

1. The issue as  to  whether a pager writing is the will of a decedent being 
raised by the caveat filed thereto, no answer to such caveat is neces- 
sary. Crensharo v. Johnson, 270. 

2. Where, in  the trial of a n  issuc dc?~isavit  vcl non, the esamination in 
chief of a subscribing witness to a will was confined to the execution 
of the instrument, i t  was not proper, on cross-examination, to ask him 
a s  to statements alleged to have been made by him respecting the 
mcntai capacity of the decedcnt. IDid. 

3. Testimony concerning statements ma& by a deceased witness to a will 
a s  to the mental capacity of the testator, being hearsay, is not admis- 
sible on a trial of an issue devisavit vcl non. Ibid. 

4. I t  k i n g  within the discretion of the trial judge t o  permit leading ques- 
tions on a trial, the exercise of such discretion will not be reviewed. 
Ibid. 

5. Upon the trial of a n  issue of deuisacit vel ?%on, after the filing of a 
caveat, the instrument, though i t  had been probated, can be admitted 
a s  evidence. Ibid. 

WITNESS. (See, also, "EVIDENCE.") 

1. Where, in the trial of a n  action to recover land, thc defendants claim 
under a deed alleged to have bccn made by the plaintiff to  their 
ancestor, the plaintiff is  not competent (under see. 590 of The Code) 
to  testify that  the dccd was a forgery. Spivey v. Rose, 163. 

2. A feme plaintiff in action to recover land against defendants who claim 
under a deed alleged to have been made by her and her husband to 
the anccstor of the defendants is not disqualified, under section 590 
of thc Code, a s  a witness to prove that she never appeared before the 
officer who certified the probate of deed alleged to have been signed 
by her, and was never privily examined by him, such officer being 
dead and no representative being a party to  the action. Tn such case, 
however, the proof necessary to impeach the certificate of probate 
should be strong, clear and convincing. Ibid. 

3. I t  is competent to corroborate a witness by showing that  he has pre- 
viously made the same statement a s  to  the transaction a s  that given 
by him in his testimony. Burnett  v. R. R., 517. 

4. In  such case i t  is  not necessary to ask the witness to whom such former 
statemcnt, oEered in corroboration, was made. Ibid. 

5. Where, on the trial of a n  action, there was no evidence to  show any 
impairment o f  plaintiE1s hearing, i t  was error to admit a hypothetical 
question to a physician a s  to  the cause of a n  injury complained of in 
the action, which question was based upon plaintiff's "sight and 
hearing being impaired." Ihid. 

6. In  a n  indictment for bigamy the first wife of the defendant is a compe- 
tent witness to prove the marriage, and public cohabitation as  man 
,4/w 830 
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WITNESS. (See, also, "EVIDENCE")- Co?ztim.ced. 

and wife being public acknowledgments of the relation, and not com- 
ing within the nature of the confideiitial relations which the policy of 
the law forbids either to give in eridence. 8. v. &felton, 591. 

WITNESSES, Not Sworn or Tendered. 

Where a defendant's witnesses are  present when the case is called for 
trial but are  riot sworn or tendered because plaintiff' takes a nonsuit, 
the costs of such witnesses are  properly taxable against the plaintiff. 
Henderson v. Williams, 339. 




